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PREFATORY  NOTE 


In  1  Swans,  pp.  128,  333,  334,  335,  containing  obsolete 
orders  or  legal  chaugef<,  the  Bubstance  of  which  will  be 
found  in  the  list  at  tiie  beginning  of  the  present  volume, 
have  been  omitted. 

Mr.  Max.  A.  Bobertson  and  Mr.  Greoffrey  Ellis,  Bairisters- 
at-Iaw,  an  neponsibk  for  the  work  on  this  volume. 
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Reports  of  CASES  ARGUED  and  DETER- 
MINED in  the  HIGH  COURT  OF 
CHANCERY ;  commencing  in  Michaelmas 
Term,  1815.  By  J.  H.  MERIVALE,  Esq., 
Barrister-at-Law.    Vol  III.  1816-1817. 

[1]  Harrison  and  Othbrs  v.  Gockerell  and  Others.    Jliarek  14,  1817.  Beg. 

Lib.  1816.  A.  fo.  324. 

Although,  in  cases  in  the  nature  of  waste,  an  injunctioa  will  sometimes  be  granted 
ex  parte  even  after  appearance,  yet  if,  in  such  a  case,  an  injunctioa  has  been  obtained 
for  default  of  appearance,  and  it  turns  out  that  an  appearance  had  in  fact  been 
entered  at  the  time  when  the  injunction  was  moved  lor,  the  order  will  be  dis- 
charged. 

On  the  7th  of  February,  an  order  was  obtained  by  the  Plaintifb  for  an  Injunction, 
until  answer  or  further  order,  to  restrain  the  Defendants,  Cockerell  and  "White 
(executors  and  trustees  under  the  will  of  R.  White,  deceased),  from  collecting  and 
getting  in  any  more  of  the  testator's  personal  estate,  and  from  selling  or  disposing 
of  any  part  of  his  real  estates,  or  receiving  the  purchase-money.  This  order  was 
founded  on  an  affidavit  that  the  property,  if  suffered  to  be  paid  to,  or  remain  in  the 
hands  of,  the  Defendants,  was  in  danger  [2]  of  being  lost ;  and  on  certificate  of  bill 
filed,  and  an  all^ation  that  the  Defendants  had  not  appeared. 

A  motion  was  now  made,  on  behalf  of  the  Defendants,  to  discharge  that  order, 
on  an  affidavit,  denying  the  circumstances  from  which  it  was  inferred  that  the 
property  was  in  danger,  and  going  on  to  state  that  an  appearance  had  in  fact  been 
entered  for  the  Defendants  on  the  24th  of  January  preceding.  ^ 

Sir  8.  BomUlyy  Bell,  and  Wray,  in  support  of  the  motion. 

Sir  A.  Piggott,  and  RoupeUj  contra* 

The  Lard  Chancellor  [Eldon]  said,  that,  although  in  cases  in  the  nature  of  waste, 
the  Court  will  sometimes  interfere  by  injunction  upon  an  ex  parte  application,  even 
after  an  appearance  has  been  entered  for  the  Defendant,  ^et  the  fact  of  his  having 
appeared  must  be  stated ;  and  that  in  the  present  case,  if  the  order  were  allowed 
to  stand,  there  would  be  a  contradiction  on  the  records  of  the  Court.  The  order  was 
dischai^d  accordingly,  with  costs. 

Selbt  v.  Selbt.  BoUs.  April  24,  May  6,  8, 1817. 

A  letter  from  a  mother  to  her  son,  beginning  "  My  dear  Robert,"  and  concluding 
'  Your  affectionate  mother,"  not  signed  so  as  to  constitute  a  binding  agreement  on 
the  part  of  the  mother  within  the  intent  of  the  Statute  of  Frauds,  ft  is  not  enough 
to  identify  ;  there  must  bo  a  signing,  i.e.  either  an  actual  signature  of  the  name, 
or  something  intended  by  the  writer  to  be  equivalent  to  a  signature  ;  such  as  a 
mark  by  a  marksman,  &ct 

The  Bill  was  for  payment  of  the  arrears  of  an  annuity  to  which  the  Plaintiff  claimed 
to  be  entitled  by  virtue  of  an  agreement  entered  into  by  his  mother  [3]  (since 
deceased)  on  the  occasion  of  his  marriage ;  which  agreement  was  attempted  to  be 
inferred  from  letters  written  by  her  to  the  Plaintiff  upon  that  occasion.  And,  on 
the  hearing,  a  question  was  raised,  whether  a  letter  adwessed  to  the  Plaintiff,  begin- 
C.  XVI.— 1 
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'  ning  My  dear  Robert "  (which  was  hia  christian  name),  and  ending  with  the  words, 
"  Do  me  the  justice  to  believe  me  the  most  affectionate  of  mothers,"  was  sufficiently 
signed  within  the  meaning  of  the  statute  (2  Car.  2,  c.  3,  B.  4),  although  the  name  of 
the  writer  no  where  appeared  in  it. 

Sugden,  for  the  Plaintiff.  Before  the  statute,  it  was  only  necessary  to  prove  the 
hand-writing  of  the  party  to  constitute  a  binding  agreement ;  and  all  that  the  statute 
requires  is,  that  there  should  be  a  signature ;  that  the  agreement,  in  order  to  be 
binding,  "  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorised."  It  no  where  says  that 
the  signature  so  required  is  the  s^^n^  of  the  name  of  the  party  sought  to  be  bound 
by  it.  Not  more  is  required  to  constitute  the  validity  of  a  deed  than  of  a  will,  in 
which  case  it  is  decided  that  the  testator's  putting  his  name  at  the  commencement 
is  equivalent  to  his  signing  it ;  and  yet  the  statute  expressly  requires  a  signature. 
(See  1  Bro.  0.  G.  410 ;  Sugd.  "Vend,  and  Purch.  76,  77,  and  cases  cited.)  The  statute 
requires  signing,  not  sitbseribing,  and  therefore  the  mark  of  one  unable  to  write 
is  a  sufficient  signature.  It  was  once  a  question  whether  sealing  is  not  signing. 
(Shepp.  Touchst.  60,  c.  4,  No.  5.)  A  letter  written  in  the  third  person,  or  in  the 
name  of  the  office  and  not  of  the  in-[4]-dividual,  would  be  a  sufficient  compliance 
with  the  terms  of  the  statute.  "  The  Lord  Chancellor  agrees  to  do  so  and  so  "  would 
bind  Lord  Eldony  then  why  not "  the  mother  of  Robert  Selby  " ;  and  why  not  any  other 
words  by  which  the  condition  of  the  writer  is  clearly  ascertained  1  The  name  may  be 
printed  or  stamped  instead  of  being  written.  The  signature  may  be  by  initials  only, 
and  yet  this  would,  in  many  instances,  lead  to  the  greatest  uncertainty. 

A  letter  not  signed  is  sufficiently  adopted  by  reference  to  it  made  in  a  subsequent 
instrument,  and  will,  together  with  that  instrument,  constitute  a  sufficient  agree- 
ment within  the  statute. 

Bell  for  the  Defendant.  The  words  of  the  statute  are  positive,  requiring  nothing 
less  than  an  actual  signing  to  constitute  the  agreement.  See  Ithell  v.  Potter,  cited 
in  Hawkins  v.  Holmes  (1  P.  Wms.  770,  771).  It  is  not  enough  that  the  signature, 
or  that  which  stands  in  the  place  of  a  signature,  should  identify  the  party.  If  so, 
the  words  "  your  afiectionate  mother "  might  be  dispensed  with,  and  proof  of  hand- 
writing would  be  of  itself  sufficient  But  all  the  cases  sa^  there  must  be  the  name  of 
the  party,  or  his  mark  in  case  he  is  incapable  of  writing  his  name,  but  even  that  mark 
must  be  identified  by  a  subscribing  witness.  InStakesy.  Moore  {I  Cox,  219;  1  Cox's 
P.  Wms.  771,  note.  And  see  OgUvie  v.  Foljambe,  1  Mer.  53)  the  name  was  in  the 
body  of  the  instrument,  and  it  was  said,  "  the  meaning  of  the  statute  is,  that  the 
signing  should  amount  to  an  acknowledgement  by  the  party  that  it  is  his  agreement, 
and,  if  the  name  does  not  give  such  authenticity  to  the  [5]  instrument,  it  does  not 
amount  to  what  the  statute  requires."  And  speaking  of  the  cases  of  wills  to  which 
it  had  been  compared,  the  Lord  Chief  Baron  observes,  "  that  those  cases  have  been 
where  the  instrument  importing  to  be  the  final  instrument  of  the  party  has  been 
formally  attested,  and  is  in  its  nature  complete,  and  the  only  question  has  been, 
whether  the  form  of  the  statute  has  been  complied  with."  (1  Cox,  222,  3.  And  see 
Walker  v.  Walker  in  the  Court  of  Delegates.-  Sugd.  Vend,  and  Purch.  77,  note,  and 
1  Mer.  503.)  As  to  the  case  of  an  agreement  established  by  reference  to  it  made  in  a 
subsequent  letter  or  instrument,  the  principle  upon  whieh  it  proceeds,  shews  that 
it  is  nothing  to  the  present  purpose.  In  Cdes  v.  Trecothick  (9  Yes.  260)  the  Lord 
Chancellor  says,  "  though  the  agreement  is  not  signed,  yet  if  the  letter  contains  all 
the  terms  and  describes  the  consideration  and  all  the  circumstances,  so  that  by  the 
contents  of  the  letter  it  can  be  connected  and  identified  with  the  agreement,  that 
letter,  which  not  only  is  not  a  signature,  but  is  the  last  of  all  things  that  can  be  called 
signing  the  agreement,  is  a  writing  signed ;  which,  ascertaining  the  contents  of 
the  agreement,  amounts  to  a  note  or  memorandum  of  it,  and  therefore  satisfies  the 
statute." 

Sitgden,  in  reply.  If  the  mark  of  a  marksman  be  considered  as  a  sufficient  com- 
pliance with  the  statute,  it  must  be  admitted  to  be  in  consequence  of  the  principle 
tor  which  I  contend  ;  namely,  that  it  is  enough  to  identify  the  writer,  for  the  statute 
has  no  where  said  tiiat  a  mark  will  do.  A  name  printed  or  stamped  has  always 
been  held  sufficient,  and  that  without  any  enquiry  whether  the  party  was  or  was  not 
capable  of  writing  his  name. 

[6j  The  Master  of  the        said,  if  he  had  apprehended  at  fi»t.  that  this  was  the 
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only  letter  applicable  to  the  purpose  of  the  PlaintifF'a  demand,  he  should  not  have 
■uffcTed  the  cause  to  ^  qh  ;  for  it  was  impossible  to  hold  that  it  could  be  taken  to  be 
sofliciently  signed  within  the  statute,  unless  it  were  by  reference  to  some  other 
instrument  having  a  proper  signature.  That  it  is  a  vety  forced  construction  of  the 
words  of  the  statute  to  say  that  the  use  ol  the  mere  ordinary  terms  of  ceremony 
constitutes  a  compliance  with  the  regulations  it  prescribes.  It  is  not  enough  that 
the  party  may  be  identified.  He  is  required  to  sign.  And,  after  you  have  completely 
identified,  still  the  question  remains,  whether  he  has  signed  or  not.  There  may  be 
in  the  instrument  a  very  sufficient  description  to  answer  the  purpose  of  identification 
without  a  signing  ;  that  is,  without  the  party  having  either  put  his  name  to  it,  or 
done  some  other  act  intended  by  him  to  be  equivalent  to  the  actual  signature  of  the 
name — such  as  a  person  unable  to  write  making  his  mark.  But  it  was  never  said, 
because  you  may  identify  the  writer,  therefore  there  is  a  signature  within  the  meaning 
of  the  statute.  If  so,  tne  word  "  I "  or  "  me "  would  be  enough,  provided  you  can 
prove  the  hand-writing. 
Bill  dismissed. 

[7]  Sarah  Bitrqess,  Widow,  Plaintiff,  a,nd  Henry  Robinson  and  Thomas  Burton. 
Defendants.   BoUs.   Afay  24, 1817. 

[See  S.  C.  1816,  1  Madd.  172.] 

Devise  to  R.  subject  to  the  payment  of  Legacies  of  £200  each,  to  the  Testator's  three 
nephews,  to  be  paid  as  soon  as  the  Legatees  should  arrive  in  England,  or  claim  the 
same,  provided  they  should  arrive  or  claim  within  three  years  ;  if  two  only  should 
arrive  or  claim  within  the  time  aforesaid,  each  to  have  £250  ;  if  one  only,  £400  ; 
the  remainder,  in  either  CEise,  to  fait  into  the  residue  of  his  estate ;  and,  if  neither 
should  arrive  or  claim  within  the  time  aforesaid,  then  £500  (part  thereof)  to  fall 
mto  the  residue  of  his  estate.  Held,  the  condition  not  performed  by  one  of  the 
Ijcgatees  arriving  in  England,  and  making  his  claim  after  the  time  specified, 
although  ignorant  till  then  of  the  will,  or  of  the  Testator's  death,  and  no  advertise- 
ment for  Legatees. 

Benjamin  Burgess,  by  will;  devised  to  the  Defendant  Robinson,  certain  freehold 
and  leasehold  premises,  subject  to,  and  charged  and  chargeable  with  the  payment  of 
£200  to  each  of  his  three  nephews  therein  named  (making  together  the  sum  of 
£600),  "to  be  paid  to  them  respectively  as  soon  after  his  (the  Testator's  decease,  as 
~  they  or  either  of  them  should  arrive  in  England  or  claim  the  same,  provided  such 
'  claiins  should  be  made  within  the  first  three  years  next  after  his  decease ;  and,  if 
'  two  only  of  his  said  nephews  should  arrive  in  England,  or  make  their  claims  within 
*  the  time  aforesaid,  eacti  of  them  should  be  paid  the  legacy  or  sum  of  £250 ;  and  if 
'  one  only  should  arrive  in  England,  or  make  the  claim  within  the  time  aforesaid,  he 
'  should  be  paid  £400,  and  the  residue  of  the  said  sum  of  £600,  in  either  case,  should  be 
"  considerea  and  taken  as  part  of  the  residue  of  the  Testator's  personal  estate  ;  and 
■  if  neither  should  arrive  in  England,  or  claim,  &c.,  within  the  time  aforesaid,  the  sum 
"  of  £500,  part  of  the  said  three  legacies,  should  sink  into  and  be  taken  and  considered 
"  as  part  of  his  residuary  estate."  And  he  gave  the  residue  of  his  personal  [8]  estate 
to  his  wife,  the  Plaintiff  Sarah  Burgess,  and  appointed  the  Defendants  executors 
of  his  will. 

Upon  the  Hearing  of  this  cause  (reported  in  1  Madd.  172.  See  Reg.  Lib.  1815, 
A.  fo.  155),  a  Reference  was  directed  to  the  Master  to  inquire  "  whether  the  Testator's 
three  nephews  mentioned  in  his  will,  or  any  or  either  of  them,  arrived  in  England, 
or  claimed  the  legacies  given  to  them  respectively,  within  three  years  after  the 
Testator's  death." 

Upon  this  Reference  the  Master  reported  that "  he  did  not  find  that  the  Testator's 
"  nephews,  or  any  or  either  of  them,  did  arrive  in  England,  or  claim  the  legacies 
"  given  to  them  respectively  within  three  years  after  the  Testator's  death " ;  and 
then  went  on  further  to  state,  in  his  Report,  an  affidavit  made  by  J ohn  Scott,  identify- 
ing himself  as  one  of  the  three  nephews  named  in  the  will,  and  claiming  the  legacy  of 
£400,  as  the  first  and  only  one  of  the  nephews  who  had  arrived  in  England  or  claimed 
the  legacy,  the  testator  having  died  on  the  29th  of  September  1811,  and  John  Scott 
not  having  arrivcHi  in  England  till  the  26th  of  June  1815,  and  not  having  claimed 
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the  legacy  until  some  time  after  that  period ;  the  affidavit  stating  hiB  previotu  ignor- 
ance of  the  will,  and  of  the  Testator's  death,  together  with  circumstances  of  situation 
from  which  he  inferred  the  impossibility  of  hisming  informed  of  either  until  shortly 
before  the  clum  was  made.  The  Decree  had  not  directed  any  adrertisement  for 
Legatees,  nor  had  any  such  advertisement  ever  been  made. 

The  cause  now  coming  on  for  further  directions,  it  was  insisted,  on  the  part  of 
John  Scott,  the  Claimant,  [9]  that  the  intention  of  the  Testator  was  clearly  to  make 
the  legacies  payable  respectively  as  soon  after  the  Testator's  death  as  the  Legatees, 
or  either  of  them,  should  arrive  in  England,  and  that  the  limitation  "  within  three 
years  "  ought  to  be  confined  to  the  case  of  claims  being  made  by  any  of  the  parties 
while  resident  abroad.  That  the  Legacies  vested  immediately,  subject  only  to  be 
divested  in  case  of  no  claims  being  made,  which  was  a  condition  subsequent. 

Fonblanque,  in  support  of  the  claim. 

Wilson,  contra. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant]  however,  held  that  the  Testator  having 
arbitrarily  imposed  on  the  Legatee  a  condition  with  which  he  had  not  complied  ; 
although  the  non-compliance  was  the  effect  of  his  ignorance  of  the  provision  intended ; 
yet  the  consequence  must  be  that  he  was  not  entitled  to  the  Legacy. 

Decreed,  the  £500  to  be  raised  out  of  the  estate,  and  paid  to  the  Plaintiff,  with 
interest  at  £4  per  cent,  from  the  end  of  three  years  after  the  death  of  the  Testator, 
plaintiff  to  have  her  costs  out  of  the  estate.  But  the  Claimant,  the  nephew,  was  not 
allowed  his  costs. 

July  15.  It  afterwards  appearing  that  the  £500  had  already  been  paid  into 
Court  and  laid  out  in  the  purchase  of  stock  in  pursuance  of  an  order  made  on  the 
motion  of  the  Defendant  Rt^inson,  the  cause  was  again  spoke  to  [IQ]  on  the  minutes, 
when  the  Plaintift  claimed  to  be  entitled  to  the  stock,  and  the  dividends  which  had 
accrued  thereon,  uid  likewise  to  interest  at  4  per  cent,  upon  the  principal  sum  of 
£400,  from  the  ezpration  of  three  years  after  the  Testator's  death,  to  the  time  of  the 
investment ;  the  Defendant,  on  the  other  side,  representing  that,  as  the  money 
had  been  so  paid  in  and  invested  upon  his  application,  the  Plaintiff  not  having 
appeared  or  consented  thereto,  he  (the  Defendant)  would  have  been  liable  to  make 

food  the  principal  sura  in  case  of  loss  by  the  fall  of  stocks,  and  ought  therefore  to  be 
eld  entitled  to  the  advantage  which  had  accrued  from  their  rise  subsequent  to  the 
investment,  insisting,  consequently,  that  the  stock  ought  to  be  sold,  and  that,  out  of 
the  produce  thereof,  together  with  the  dividends  accrued  due  thereon,  the  Plaintiff 
should  be  paid  the  £500  with  interest  as  aforesaid. 

But  His  Honour  held  that  the  investment  of  the  money  was  an  approbation,  by 
which  all  parties  were  bound,  and  therefore  that  the  stock  belonged  to  the  Plaintiff. 

Morgan  v.  Benjamin  and  Philip  Goode.   May  8,  June  5,  [1817]. 

Affidavit  in  support  of  Injunction  admitted,  after  Answer,  to  prove  an  allegation 
in  the  Bill  as  to  acts  of  the  parties  neither  admitted  nor  denied  by  the  Answer ; 
but  such  affidavit  not  to  be  allowed  in  contradiction  to  the  Answer. 

On  the  coming  in  of  the  Answer,  Agar,  for  the  Plaintiff,  moved  for  an  Injunction 
to  restrain  the  Defendants  from  proceeding  in  Ejectment,  and  offered  to  read  an 
Affidavit  made  by  the  Plaintiff  and  four  others,  in  proof  of  an  allegation  in  the  Bill, 
that,  before  the  Defendants  purchased  the  premises  in  question,  the  Plaintiff  had 
contracted  with  one  Weslcott  for  the  purchase  of  the  same,  and  in  proof  of  other 
collateral  circumstances,  [H]  from  which  an  inference  might  be  drawn  that  the 
Defendants,  before  they  became  purchasers,  had  notice  of  the  Plaintiff's  title.  The 
case  of  Taggart  v.  Hetdett  (1  Mer.  499),  was  cited  in  supiwrt  of  this  Application. 

Sir  iS*.  RcmUly  and  Haslewood,  for  the  Defendants,  objected  to  the  reading  of  this 
Affidavit,  that  there  is  no  instance  of  the  Court  having  permitted  an  Affidavit  to 
be  received,  which,  in  substance,  contradicts  the  Answer ;  and  that,  in  the  case 
referred  to,  the  letters  of  the  Testator,  if  genuine,  were  binding  on  the  Defendant; 
whereas,  in  the  present  case,  the  alleged  contract  between  the  Plaintiff  and  Westcott 
was  Res  inter  alios  acta,  and  not  in  any  respect  binding  on  the  Defendants,  who, 
by  their  answer,  had  sworn  positively  that  they  purcbaaed  for  a  valuable  considera- 
tion without  notice  of  the  Plaintiff's  title. 
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The  Lord  Chancellor  [Eldon]  said  that,  in  former  Instances,  the  Court  has  gone'^so 
far  as  to  admit  Affidavits  to  be  read  in  sup^rt  of  all^iations  made  by  tiie  Bill,  There 
those  allegations  relate  to  Acts  of  the  Parties,  and  the  Defendant  by  his  Answer  has 

neither  admitted  nor  denied  the  truth  of  them.  But  that  it  is  repugnant  to  the 
whole  course  of  practice  to  allow  Affidavits  to  be  received  in  contradiction  to  asser- 
tions positively  made  by  the  Answer.  That,  in  the  present  case,  he  should  look  at 
the  papers  in  order  to  satisfy  himself  how  far  the  allegation  proposed  to  be  sub- 
stantiated by  afi^avit  had  or  had  not  been  met  by  a  denial  in  the  Answer  of  the 
Defendants. 

The  Lord  Chancellor  afterwards  said,  that  it  was  the  inclination  of  his  opinion 
that  the  Affidavit  should  not  be  admitted ;  but  he  granted  the  Injunction  on  the 
ground  of  admissiona  made  by  the  answer. 


[12]  Wright  v.  Castle.  June  14,  1817. 

[See  Allen  v.  Bone,  1841,  4  Beav.  493 ;  Norton  v.  Cooper,  1856,  3  Sm.  &  G.  383  ; 

In  re  Grey,  [1891]  W.  N.  201.] 

Order  to  dismiss  a  Bill,  with  costs  to  be  paid  by  the  Plaintiff's  Solicitor,  the  Bill 
having  been  filed  without  special  authority  from  the  Plaintiff.  A  Solicitor  may, 
in  the  exercise  of  the  general  authority  given  him  by  his  Client,  defend  a  suit, 
but  cannot  institute  one  without  a  special  authority  for  the  purpose. 

Leach  moved,  on  the  part  of  the  Plaintiff,  to  dismiss  the  Bill,  with  costs  to  be  paid 
by  his  (the  Plaintiff's)  Solicitor ;  upon  an  Affidavit  that  the  Billjhad  been  filed 
without  any  authority  from  the  Plaintiff.  This  affidavit  was'^met  by  another  on 
the  part  of  the  Solicitor,  stating  that  an  action  had  been  brought  by  the  Defendant 
against  the  Plaintiff  on  certain  promissory  notes,  to  restrain  proceedings  in  which 
Action  the  Bill  was  filed,  although  not  by  the  express  directions  of  the  Plaintiff,  yet  in 
the  course  of  business,  and  by  virtue  of  t^e  general  authority  under  which  he  acted, 
as  the  Plaintiff's  solicitor. 

Sir  S.  BamUly,  contra. 

The  Lord  Chancellor  [Eldon].  There  can  be  no  doubt  [as  to  the  course  of  this 
Court's  Jurisdiction ;  that,  if  a  solicitor  files  a  Bill  in  the  name  of  his  client,  without 
having  authority  from  him  for  so  doing,  then,  if  the  Plaintiff  wishes  to  have  the 
Bill  dismissed,  it  will  be  so  ordered,  and  the  Solicitor  will  be  made  to  reimburse  him 
all  the  ezpences  occasioned  by  its  having  been  filed.  It  is  also  settled  that,  if  the 
Plaintiff  denies,  and  the  Solicitor  asserts,  authority  to  have  been  given,  and  there  is 
nothing  but  assertion  against  assertion,  the  Court  will  say  that  the  Solicitor  ought 
to  have  secured  himself  by  having  an  authority  in  writing,  and  that,  not  having 
done  so,  he  must  abide  the  consequences  of  his  neglect.  There  must  be  a  special 
authority  to  institute,  although  a  general  authority  is  sufficient  to  enable  the  Solicitor 
to  defend  a  Suit.  In  this  case,  the  Plaintiff  has  positively  sworn  that  he  gave  [13]  no 
authority  whatever  to  file  the  Bill,  and  this  is  met  by  only  a  ^neral  assertion  of  his 
being  authorized,  on  the  part  of  the  Solicitor.  The  motion  must  therefore  be 
granted. 


Robinson  and  Others  v.  Newdick  and  Others.   June  19,  1817. 

Where  a  Caveat  has  been  entered  against  the  Inrolment  of  a  Decree,  it  stays  the  sign- 
ing for  twenty-eight  days  after  notice  given  of  the  Docket  having  been  presented 
for  signature  :  and  the  twenty-eight  days  are  twenty-eight  dear  days.  In  strict 
practice,  the  Docket  ought  not  to  be  presented  until  after  the  order  to  inrol  nunc 
pro  tunc  has  been  obtained,  and  actually  passed  and  entered.  Upon  both  these 
grounds  the  Inrolment  of  a  Decree  made  under  contrary  circumstances  was 
vacated,  and  leave  given  to  the  other  party  to  prosecute  their  appeal. 

The  Decree  pronounced  at  the  Rolls  on  the  16th  of  December  1813,  was  passed 
and  entered  in  Waiter  Term  1816.  On  the  15th  oi  August  1815,  a.Caveal  was  entered 
by  the  Defendants.    On  the  13th  of  March  1817  the  Defendants  received  the  usual 
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notice  (dated  the  14th)  of  the  Docket  having  been  presented  for  signature.  On  the 
"ZOth  of  March  1817  InatructionB  were  laid  before  Counsel  on  the  part  of  the  De- 
fendants to  prepare  a  Petition  of  Appeal,  but,  owing  to  the  absence  of  the  Counsel 
from  town,  the  Petition  waa  not  prepared  before  the  9th  of  April.  On  the  11th  of 
April  the  Petition  was  presented ;  waa  answered  on  the  12th ;  and  On  the  14th 
notice  waa  given  to  the  Plaintiffs  of  the  Order  made  upon  that  Petition.  Meanwhile, 
on  the  12th  of  April  the  Plaintiffs  obtained  the  Signature  of  the  Lord  Chancellor 
to  the  docket  presented  on  the  14th  of  March,  and  on  the  same  day  an  Order  waa 
made  upon  their  Petition,  to  have  the  Decree  inrolled  nunc  pro  tunc,  ol  which  Order 
notice  was  given  to  the  Defendants  on  the  14th. 

A  Motion  was  now  made  on  the  part  of  the  Defendants,  that  the  Order  for  the 
signing  and  inrolling  of  the  decree  might  be  discharged  for  irregularity,  or,  if  the 
[14]  ODurt  should  be  of  opinion  that  the  same  had  been  regularly  obtained,  then 
that  the  inrolment  might  be  vacated,  and  the  Defendants  be  at  liberty  to  proceed  to  a 
hearing  of  their  Appeal  upon  such  terms  as  the  Court  should  think  fit 

The  Affidavit  m  support  of  this  Application,  besides  the  circumstances  above 
mentioned,  stated  that  the  Register's  book  had  been  searched  for  the  Order  of 
Inrolment  nunc  pro  tunc,  which,  on  the  22d  of  April,  had  not  yet  been  drawn  up  and 
entered. 

Sir  S.  Romilly  and  Spranger,  in  support  of  the  motion. 
Leach  and  Bell,  contra. 

The  Lord  Chancellor  [Eldon].  This  is  a  question  of  great  importance  in  point  of 
practice— Whether  the  inrolment  of  the  decree  nunc  pro  tunc  can  prevent  the  lodging 
of  this  Appeal  %  If  the  inrolment  has  been  regular,  this  must  necessarily  be  the  case. 
The  practice  has  been  long  established  that,  upon  an  application  to  Inrol  a  decree 
nunc  pro  tunc,  the  order  is  made,  almost  aa  of  course,  provided  all  antecedent  matters 
have  fceen  regularly  gone  through.  Harrison  (1  Harr.  Cha.  442  (8th  ed.)),  referring 
to  GUbert,  says  that  the  Order  ought  to  be  paased  and  entered  with  the  Register,  and 
adds  that,  "  though  this  is  never  done,  yet  a  case  may  fall  out,  where  it  may  be  of 
fatal  consequence  to  the  party  "  ;  and,  strictly  speaking,  it  is  certainly  irregular 
to[)present  the  docket  to  the  Lord  Chancellor  to  be  signed  before  the  Order  has  been 
so  passed  and  entered. 

[15]  [His  Lordship  then  stated  the  circumstances  of  this  case.] 

It  is  quite  clear  that  the  Caveat  delays  the  Inrolment  for  twenty-eight  days 
after  the  Docket  has  been  presented,  and  notice  given  {Burnet  v.  Theobald,  1  P.  Wms. 
609  ;  and  see  Beames'g  Ord.  in  Chan.  309,  note) ;  and,  although  this  has  given  rise 
to  some  discussion,  yet,  upon  consideration,  I  think  the  twenty-eight  days  must  be 
twenty-eight  clear  days.  In  the  present  instance,  the  Docket  was  not  presented 
till  the  14th  of  March  ;  and  notice  given  not  till  the  15th,  service  of  which  on  the 
Defendant's  clerk  in  Court  was  sufficient.  After  this,  the  Defendant  had  twenty- 
eight  clear  days  to  present  his  appeal.  On  the  11th  of  April,  the  Defendant  left 
his  Petition  of  Appeal  with  the  Lord  Chancellor's  secretary.  Owing  to  some  accident, 
it  was  not  answered  till  the  12th,  but  this  is  not  to  prejudice  ;  for,  strictly  speaking, 
the  Defendant  had  a  right  to  have  the  Petition  answered  as  soon  as  it  was  presented  ; 
and,  also,  if  the  twenty-eight  days  are  to  be  considered  as  clear  days,  the  12th  was 
time  enoi^h.  On  the  same  12th  of  April,  the  Plaintiff  presented  his  petition  to 
have  the  Decree  inrolled  nunc  pro  iunc,  which  was  answered  immediately  ;  bo  that 
both  the  Orders  were  made  on  the  same  day.  But  the  Petition  of  Appeal  was 
presented  before  the  Petition  for  Inrolment.  That  Inrolment  is  therefore  objected 
to  as  irregular,  on  three  grounds— /?r«i,  that  the  Petition  of  Appeal,  under  these 
circumstances,  bad  the  priority— «««onrfiy,  that  the  twenty-eight  dear  days  were 
not  expired  before  the  13th  of  April— and  thirdly,  that,  in  strict  practice,  the  Dodeet 
ought  not  to  have  been  presented  until  after  the  Order  to  enroll  nunc  pro  tunc  had 
been  passed  and  entered.  Upon  all  these  grounds,  I  think  that  the  Defendants  are 
[16]  right  in  the  present  application,  and  that  leave  must  be  given  for  them  to 
prosecute  their  appeal. 

No  costs  on  either  side.(l) 

(1)  From  Lord  Clarendon's  Orders  (Beames,  205). 

'  That  all  Decrees  and  Dismissions,  &o.,  be  drawn  up,  signed  and  inrolled  before 
the  first  day  after  the  next  Michaelmas  or  Easter  term  after  the  same  shall  be  pro- 
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nounced  reBpeotively,  and  not  at  any  time  after  without  the  special  leave  of  the 
Oourt."   And  see  Mr.  Beames's  note  (120),  and  the  references. 

Order  4th  Dec.  1691,  (Beames,  290).—"  That  all  Orders,  &c.,  which  shall  be 
pronounced  and  made  in  Michaelmas  and  Hilary  terms,  or  the  Vacations  after, 
be  actually  entered  before  the  first  day  of  Michaelmas  term  then  after  ;  and  that  all, 
&c.,  which  shall  be  pronounced,  &c.,  in  Easter  and  Trinity  terms,  or  the  Vacations 
after,  be  likewise  entered  before  the  first  day  of  Easter  term  the  next  following  ; 
and  that  no  Orders,  &c.,  that  shall  not  be  so  entered,  shall  be  afterwards  entered, 
but  by  the  special  order  of  the  Court  first  had  and  obtained."  See  Qilb.  For.  Bom. 
163,  and  Mr.  Beames's  not6(l). 

Order  I7tb  June  1698  (Beames,  308). — "  That,  where  a  Caveat  is  entered  with 
the  proper  officer  to  stay  the  signing  of  any  decree,  &c.,  in  order  to  the  inrolment 
thereof,  such  Caveat  be  prosecuted  witkin  a  month  after  the  docket  shall  be  left  to 
be  signed  with  the  proper  officer  by  the  party  that  entered  the  same ;  otherwise 
such  caveat  to  be  of  no  force,  but  the  docket  may  forthwith  be  presented  as  if  no 
caveat  entered." 

Gilb.  {For.  Rom.  1 63)  says,  the  party  hath  30  days  from  notice  given  of  the  decree 
being  left  with  the  Secretary  of  Decrees  for  inrolment ;  but  the  other  authorities 
referred  to  in  Mr.  Beames^s  note  on  this  Order  state  that  a  Caveat  will  prevent  the 
signing  for  28  days  from  the  time  of  the  Decree  being  presented  and  notice  given. 
See  note,  p.  309. 


[17]  Joseph  James,  and  Hannah  his  Wife,  Plaintiffs,  and  William  Allen  and 
Others,  and  the  Attornev-General.  Defendants.   Bolls.   June  30,  1817. 

[See  the  cases  collected  in  the  note  to  Loscombe  v.  Wintringham^  1860, 13  Beav.  89.] 

Bequest  in  trust  for  such  "  benevolent "  purposes,  as  the  Trustees  in  their  integrity 
and  diacreticm  may  unanimously  agree  on  ;  not  to  be  supported  as  a  charitable 
Isffacy ;  the  word  '  benevolent '  not  beine  to  be  restricted  to  the  senBe  of  charit- 
able so  as  to  authorise  the  Court  to  say  that  the  application  of  the  property  must 
be  confined  to  such  objects  as  are,  strictly  speaking,  objects  of  charity.  Therefore 
void  for  uncertainty,  and  distributable  among  the  next  of  kin. 

Elijah  Waring,  by  his  Will,  after  devising  to  his  Niece  the  Plaintiff  Samnah 
James  for  her  life  certain  farms  and  lands  therein  described,  and  after  her  decease 
to  her  four  daughters  in  fee,  and  making  certain  specific  bequests  of  personal  property 
to  the  said  Plaintiff,  gave  to  his  Executors  (the  Defendants  W.  Aliens  and  J.  Allen, 
and  W.  Matthews  deceased)  £200  each,  in  consideration  of  their  taking  upon  them- 
selves the  trusts  of  his  will,  and  then  proceeded  as  follows  : 

"  Lastly,  touching  all  my  personal  property  whatsoever  and  wheresoever  not 
^  before  disposed  of,  subject  to  whatever  expences  may  be  incurred  relative  to  the 
"  execution  and  fulfilment  of  this  my  will,  I  give  and  bequeath  the  same  to  my 
"  friends  the  aforesaid  WUliam  Alleny  Joseph  Allen,  and  William  Matthews  (whom 
~  1  constitute  and  appoint  the  Executors  of  this  my  Will),  and  to  their  Executors 
'  and  Administrators,  in  trust  to  be  by  them  applied  and  disposed  of  for  and  to  such 
~  benevolent  purposes  as  they  in  their  integrity  and  discretion  may  imanimouBly 
*  aneeon.* 

The  Plaintiffs,  by  their  bill,  prayed  that  the  will  might  be  established,  except 
as  to  the  residuary  bequest,  and  that  such  residuary  bequest  might  be  declared 
void  ;  charging  that  the  disposition  was  void  for  uncertainty. 

Sir  S.  Romilly,  Trower,  and  Phillimore,  for  the  Plaintiffs,  contended  that  this 
case  was  the  same  in  principle  [18]  with  that  of  Morice  v.  The  Bishop  of  Durham 
(9  Ves.  399),  and  referred  to  Brovm  v.  Yeall  (7  Yes.  50,  n.). 

Hart  and  Spence,  for  the  Defendants  (the  surviving  Trustees  and  Executors), 
attempted  to  distinguish  the  cases.  "  Benevolence  "  is  technically  a  word  of  charity  ; 
but,  when  coupled  with  another  (as  in  Morice  v.  The  Bishop  of  Durham  with  the 
word  *  liberality"),  it  loses  its  technical  sense,  and  is  to  be  judged  of  by  its  acceptation 
in  common  language.  It  wag  on  this  ground  |tbat  His  Honor  decided  in  the  case 
refen-ed  to.  But,  when  the  word  stands  alone,  as  in  the  present  case,  it  is  to  be 
cooatrued  according  tu  its  technical  meaning. 
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The  Lord  Chancellor^  in  the  same  caBe,  observed  that  Brovm  v.  Yeall  did  not 
apply ;  for  that  was  for  a  particular  purpose ;  here,  if  a  valid  devise  at  all«  it  is  for 
general  purposes. 

Lovai,  for  the  Bepresentatives  of  the  deceased  Trustee. 

Miiford,  for  the  Atlomey-Oeneral. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  I  certainly  did  not  conceive,  that,  in 
the  case  of  Morice  v.  The  Bishop  of  Durham  (9  Ves.  399).  it  was  merely  by  the 
addition  of  the  word  "  liberality  "  that  the  trust  was  rendered  uncertain,  and  therefore 
incapable  of  being  carried  into  execution.  "  Liberality  "  is,  no  doubt,  distinguishable 
from  "Benevolence,"  but  Benevolence  is  also  distinguishable  from  "Charity." 
For  although  many  charitable  institutions  are  very  properly  called  "  Benevolent," 
it  is  impossible  to  say,  that  every  object  [19]  of  a  man  s  benevolence  is  also  an  object 
of  his  charity.  Nor  do  I  see  how  the  required  concurrence  of  three  persona  in  the 
selection  of  the  objects  does,  by  any  necessity,  exclude  the  appropriation  of  the 
property  to  purposes  very  different  from  any  that  are  specified  in  the  Statute  of 
Queen  Eliaaheth  (stat.  43  Eliz.  c.  4),  or  that  have  been  held  to  be  within  the  analogies 
of  that  statute.  In  the  case  before  referred  to,  it  was  attempted,  in  the  argument 
on  the  appeal,  to  maintain  that,  although  the  bequest  should  be  held  to  be  void  so 
far  as  it  was  made  for  purposes  of "  Liberality,"  yet  it  ought  to  be  considered  as  good, 
in  so  far  as  it  was  for  purposes  of "  Benevolence  " ;  which  last  word,  it  was  said,  was 
equivalent  to "  Charity."  The  Lord  Chancellor  does  not  say,  that  there  could  not  be 
a  proportional  division,  where  a  bequest  was  in  part  only  for  a  charitable  purpose, 
as  in  the  Attcmey-General  v.  Doyley  (4  Vin.  485 ;  2  Eq.  Ab.  194 ;  7  Ves.  58,  note), 
but  holds  generally,  that  no  charitable  purpose  was  sufficiently  expressed.  In 
that  case,  as  in  this,  the  whole  property  might,  consistently  with  the  words  of  the 
will,  have  been  applied  to  purposes  strictly  charitable. 

But  the  question  is,  what  authority  would  this  Court  have  to  say  that  the 
propertj^  must  not  be  applied  to  purposes  however  so  benevolent,  unless  they  also 
come  within  the  technical  denomination  of  charitable  purposes  1  If  it  might, 
consistently  with  the  will,  be  applied  to  other  than  strictly  charitable  purposes, 
the  trust  is  too  indefinite  for  the  Court  to  execute.  I  see  no  substantial  difference 
between  this  case  and  the  former,  and  therefore  consider  the  point  tis  already  decided, 
though  if  it  were  still  open,  I  should  not  entertain  any  doubt  on  the  question. 

[20]  Thurgar,  Plaintiff,  against  Morley  and  Others  (Part  Owners  of  the  Ship 
Morley),  and  against  the  Commissioners  of  the  ITransport  Board,  Defendants. 
June  1817. 

Charter-party  of  affreightment  between  the  owners  of  the  ship  M.  and  the  Com- 
missioners of  Transports  "for  and  on  behalf  of  His  Majesty."  During  his  con- 
tinuance in  the  Transport  service  the  ship  makes  a  capture,  which  is  condemned  ; 
and,  upon  petition  to  the  Treasury,  two-thirds  of  a  moiety  of  the  proceeds  arising 
from  the  capture  ordered  by  warrant  from  the  Crown  to  be  paid  to  the  owners. 
These  proceeds  are  entirely  in  the  disciretion  of  the  Crown ;  and,  upon  motion 
for  payment  into  Court  of  a  sum  admitted  by  the  Commissioners  of  Transports 
to  be  due  for  freight  under  the  charter-party,  which  motion  was  resisted,  on  the 
ground  that  the  Commusioners  were  entitled  to  set  off  the  amount  of  the  proceeds 
received  by  the  owners  under  the  warrant ;  payment  was  ordered  accordingly, 
without  prejudice  to  the  question  of  ownership. 

On  the  28th  of  April  1812,  a  charter-party  of  affreightment  was  entered  into 
between  the  Defendant  Morley^  on  behalf  of  the  owners  of  the  ship  Morley^  and  the 
Commissioners  of  the  Transport  Board,  to  the  effect  following  : —  It  is  covenanted, 
concluded,  and  agreed,  by  and  between  Mr.  John  Morley  on  behalf  of,  &c.,  of  the  one 
part,  and  the  Commissioners  for  conducting  His  Majesty's  Transport  service,  for 
and  on  behalf  of  His  Majesty,  of  the  other  part,  in  the  manner  following ;  that  is 
to  say.  The  said  John  Morley,  for  and  on  behalf  of  himself  and  alt  and  every  the  part 
owners  of  the  said  ship  or  vessel,  hath  granted  and  to  hire  and  freight  letten,  and 
by  these  presents  doth  grant  and  to  hire  and  freight  let,  the  said  ship  or  vessel  to 
the  said  Commissioners,  to  receive  on  board,  at  such  port  or  ports  as  shall  be  directed, 
all  such  soldiers,  &c.,  or  whatever  else  shall  be  ordered  to  be  put  on  board  her,  and 
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proceed  therewith  to  such  port  or  porta  as  shall  be  required,  and  after  having  landed 
the  said  soldiers,  &c.^  to  receive  on  board  such  others  as  shall  be  put  on  board  her, 
and  proceed  [21]  therewith  as  shall  be  directed.  The  ship  to  continue  in  pay  for 
six  months  certain,  and  after  that,  for  so  long  time  as  the  said  Oommissioners  shall 
require,  and  until  they,  or  agents  authorized  by  them,  shall  give  notice  of  discharge  ; 
such  notice  of  discbarge  to  be  given  at  Deplford  or  Portsmouth,  as  may  be  most 
convenient  for  His  Majesty's  service,  and  after  the  ship's  arrival  at  one  of  those 
places.  And  the  said  CommisaionerB,  for  and  on  behalf  of  His  Majesty,  have  hired 
or  retained  the  said  ship  or  vessel  for  the  said  time  and  service  accordingly."  There 
followed  a  covenant,  on  the  part  of  Morley  that  the  ship  should  be  strong,  staunch, 
and  substantial,  both  above  water  and  beneath ;  that  she  should  be  fitted  and 
equipped  with  masts,  &c.,  and  with  a  complement  of  men  ;  and  that  the  Master 
ahould  obey  the  orders  to  be  from  time  to  time  received  for  transporting  soldiers. 
In  consideration  whereof  the  Commissioners  agreed,  on  behalf  of  His  Majesty, 
that  Morley  should  be  paid  for  the  freight  and  hire  of  the  ship  at  the  rate  therem 
mentioned. 

The  ship  Morley,  on  entering  the  Transport  Service,  was  ordered  to  the  E<ut 
Indiet ;  md  in  February  1813  she  captured  an  American  ship  called  the  Bambler, 
which  she  carried  into  the  Cape  of  Good  Hope,  where  the  ship  and  cargo  were  con- 
demned as  lawful  prize  to  the  drown,  in  consequence  of  the  ship  Morley  having  no 
letter  of  marque  on  board  at  the  time  of  the  capture. 

An  application  was  afterwards  made  to  the  Grown  by  the  owners  of  the  Morley, 
for  a  certain  proportion  of  the  proceeds  of  the  prize,  to  be  paid  to  them  as  captors, 
whereupon  a  warrant  was  issued  from  the  Treasury  to  pay  (among  other  things) 
two  thirds  of  a  moiety  of  those  proceeds  to  the  owners. 

[22}  Under  this  warrant,  the  agents  for  the  owners  received  the  sum  of  £4738, 
which  was  shortly  afterwards  claimed  by  the  Commissioners  of  the  IVansport  Board, 
who  sent,  by  their  secretary,  to  Morley,  on  behalf  of  the  owners,  a  notice  that  the 
whole  amount  of  their  share  was  charged  against  the  ship  as  the  property  of  that 
department,  in  whose  service  the  ship  was  employed  at  the  time  the  capture  was 
made. 

A  suit  having  been  instituted  by  some  of  the  part-owners  against  the  others, 
on  a  question  with  respect  to  their  snares,  to  which  the  Commissioners  of  the  Trans- 
port Board  were  made  parties,  to  account  for  the  freight  during  the  time  that  the 
ship  remained  in  their  service,  a  motion  was  now  made  in  that  cause,  on  behalf  of  all 
the  partHjwners,  that  the  Defendants,  the  Commissioners,  might  be  ordered  within 
a  fortnight  to  pay  into  court  the  sum  of  £6000,  admitted  by  their  answer  to  be  due 
from  the  Transport  Board  for  freight  as  aforesaid. 

This  application  was  resisted  by  tAiB  Commissioners,  on  the  ground  that  they  had 
a  right  to  set  oft  against  the  freight  due,  the  sum  received  by  the  owners  on  account 
of  the  capture. 

Affor  and  Merivale,  in  support  of  the  motion,  alleging  that  no  action  at  kw 
could  be  maintained  against  the  Commissioners,  they  having  expressly  contracted 
on  behalf  of  his  Majesty  {Untoin  v.  Wdseley,  1  T.  B.  674),  insisted  that  the  owners 
of  the  ship,  and  not  the  Transport  Board,  were  clearly  entitled  to  the  proportion  of 
the  proceeds  of  the  capture  granted  bv  the  king's  warrant ;  which,  if  not  to  be 
claimed  as  matter  of  right,  was  entirely  in  the  discretion  of  the  Crown,  and  had 
been  granted  by  the  Crown  expressly  [23]  to  the  owners ;  and  they  cited  Fletcher 
r.  Braddick  (2  New  Rep.  182),  to  show  that  the  Commissioners  had  not  the  absolute, 
but  only  a  particular  and  limited  interest,  in  the  ship,  during  the  continuance  of  the 
charter-party,  and  that  the  owners,  as  they  would  be  liable  to  losses,  even  while 
a  ]dng'8  pilot  was  on  board,  so  they  ought  to  be  held  entitled  to  any  incidental 
advantages. 

Sir  S.  Romilly,  contra,  contended  that  the  property  of  the  CommiBsiaaera* 
during  the  continuance  of  the  charter-party,  was  absolute  and  unlimited,  amounting 
to  the  temporary  ownership  ;  and  cited  The  Trinity  House  v.  Clark  (4  Maule  &  S. 
288),  ia  opposition  to  Fletcher  v.  Braddick  ;  insisting  that  that  case  proceeded  entirely 
on  the  principle  that,  on  a  contract  with  the  Crown,  so  long  as  the  charter-party  is 
in  force,  the  Crown  is  to  all  intents  and  purposes  the  sole  and  exclusive  owner. 

The  Lord  Chancdlor,  without  hearing  the  reply,  said  that  the  question  of  owner- 
ship was  foreign  to  the  object  of  the  present  motion]  for  that,  wherever  the  owner- 
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^ip  lay,  the  proceeda  of  the  capture  were  the  undoubted  property  of  the  Groirn, 
ana,  as  such,  disposable  by  ^e  Grown  entirely  at  its  own  discretion ;  and  therefore 
ordered  the  £6000  to  be  paid  into  Court,  without  prejudice  to  any  question  as  to  the 
rights  of  the  parties. 


[24]  Ann  Freeman,  Caroline  Jkfcock,  Wiluam  Tranter,  Burges  Thanter,  and 
Joseph  Buit,  Plaintiffs,  and  William  Fairlie,  Defendant.  BolU.  July  7, 
1817. 

[Of.  Campbdl  v.  Campbdl,  1842,  13  Sim.  169.] 

Executor  in  India,  having  a  legacy  for  his  trouble,  not  entitled  to  commission  on 
receipts  and  payments,  or  either,  as  Executor ;  nor  allowed,  in  passing  his  accounts 
after  a  series  of  years,  to  renounce  his  l^acy  and  charge  commission  on  such 
receipts  and  payments. 

Hannah  Haighyhy  her  vr\\\  dated  the  15th  of  October  1789,  after  directing  her  debts 
to  be  paid,  deviaed  and  bequeathed  all  her  real  and  personal  property  which  sIm  might 
die  possessed  <^  or  entitled  to  as  the  Widow  and  Administa^trix  of  her  former  husband 
Samud  Oldham^  or  by  virtue  of  the  settlenunt  made  on  her  marriage  with  her  then 
husband  Richard  Haigh,  to  all  such  children  as  she  might  happen  to  have,  his,  her, 
and  their  heirs,  executors,  &c.,  in  equal  proportions, and  in  case  of  their  death  without 
issue  before  twenty-one,  then  she  gave,  devised,  and  bequeathed  all  her  estates  to 
the  four  first  named  Plaintiffs  in  equal  shares  and  proportions,  subject  to  the  pay- 
ment of  a  legacy  of  10,000  sicca  rupees  to  her  said  husband,  another  legacy  of  £100 
sterling  to  the  Plaintiff  J oseph  Butt,  and  a  legacy  of  £20  a-piece  to  each  of  her  executors 
therein  named.  By  a  Codicil  to  her  Will  she  named  the  Defendant  Fairlie  an 
Executor  jointly  with  others  named  in  the  Will,  and  desired  that  each  of  her  executors 
would  accept  500  sicca  rupees  in  lieu  of  the  £20  given  them  respectively  by  the 
will "  as  an  acknowledgment  for  the  trouble  they  would  have  in  the  execution  of  the 
trusts  of  the  will,"  desu-ing  that  her  executors  would  lose  no  time  in  realiiizig  her 
property  in  such  manner  as  they  might  think  best  for  her  estate,  and  in  other 
respects  confirmed  her  will. 

[25]  The  Testatrix's  husband  died  in  her  lifetime,  whereby  the  legacy  to  him  of 
10,000  sicca  rupees  became  lapsed.  The  Testatrix  herself  died  in  1791,  and  the 
Defendant  alone  proved  the  will  at  Calcutta.  The  bill  was  filed  on  the  30th  of  June 
1812  for  an  account  of  personal  estate,  for  payment  of  his  legacy  of  £100  to  Joseph 
Butt,  and  for  distribution  of  the  residue  among  the  other  Plaintiffs,  who  were  also 
next  of  kin  of  the  Testatrix,  and  who  were  entitled  under  the  will,  the  Testatrix 
having  never  had  any  children. 

The  Defendant  put  in  his  answer  on  the  3l8t  of  October  1812  ;  and,  on  the 
admissions  in  that  answer,  the  Plaintiffs  moved  immediately  afterwards  for  payment 
of  a  sum  of  money  into  court,  which  was  on  the  15th  of  November  1812  ordered  by 
the  Lord  Chancellor  accordingly,  confining  the  sum  to  the  amount  of  what  had 
been  so  admitted.  [The  circumstances  upon  which  this  order  was  made,  formed 
the  ground  of  a  very  elaborate  judgment  pronounced  by  His  Lordship,  a  note  of  which 
has  been  communicated  to  the  reporter,  and  is  subjoined  to  this  statement.] 

By  the  decree  made  on  the  hearing  of  the  cause,  dated  the  I7th  of  March  1813, 
it  was  referred  to  the  Master  to  take  the  usual  accounts,  and  to  enquire  what  interest 
or  profit  had  been  made  by  the  Defendant  of  the  personal  estat*  of  the  Testatrix, 
and  what  balances  he  had  from  time  to  time  had  in  his  hands  belonging  thereto. 
The  Master  made  his  report  on  the  3d  of  February  1816,  whereby  he  certified  (among 
other  thmgs)  that  all  debts  and  legacies  were  paid,  except  the  legacy  of  500  sicca 
rupees  given  to  the  Defendant  by  the  Codicil,  which  the  Defendant  had  declined 
accepting*  claiming  in  his  accounts  a  commission  of  £5  per  cent,  as  being  the  usual 
rate  of  allowance  to  Executors  iu  [26]  India  on  their  receipts  and  payments  in  respect 
of  the  personal  estate  of  their  Testators  received  and  paid  by  them.  And,  with 
respect  to  the  inquiry  which  was  directed  as  to  the  profit  made  by  the  Defendant 
out  of  the  said  personal  estate,  the  Master  found  various  facts  upon  which  he  made 
the  allowances  which  formed  the  ground  of  the  second  exception. 
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To  this  report  exceptions  were  taken  on  the  ground  of  the  allowances  made  to 
the  Defendant  by  the  Master  in  the  accounts  subjoined  to  it  way  of  Schedule. 
The  exceptions  were  these  : 

"  First,  For  that  the  said  Master  hath  in  and  by  his  said  General  Report,  and 
'  the  second  schedule  to  which  it  refers,  allowed  to  the  said  Defendant  by  way  of 
"  discharge  various  sums  of  money  amounting  together  to  1835  sicca  rupees  or 
'  thereabouts,  being  equal  to  the  sum  of  £229  sterling,  or  thereabouts,  by  way  of 
'  commission  at  the  rate  of  £5  per  cent,  on  principal  and  interest  monies  received  by 
"  the  said  Defendant  on  account  of  the  personal  estate  of  his  Testatrix  in  the  pleadings 
'  named.  Whereas  the  Plaintiffs  submit  the  said  sums  of  money  by  way  of  com- 
'  mission,  or  any  of  them,  ought  not  to  hare  been  allowed  to  the  said  Defendant, 
"  in  respect  of  such  his  receipts,  he  the  said  Defendant  being  an  Executor,  and  his 
"  Testatrix  having  by  a  codicil  to  her  will  desired  her  Executors  would  each  accept 
"  500  sicca  rupees  as  some  small  acknowledgement  for  the  trouble  they  would 
"  necessarily  have  in  the  execution  of  the  trusts  reposed  in  them" 

"  Second,  For  that  the  said  Bdaster  hath  in  and  by  his  said  General  Report,  and 

*  the  second  Schedule  to  which  it  refers,  allowed  to  the  said  Defendant  by  way  of 
[27]  *  discharge,  various  other  sums  of  money  amounting  together  to  2768  sicca 
"  rupees,  or  thereabouts,  being  equal  to  £346  sterliiu;,  or  thereabouts,  by  way  of  Com- 
'  mission,  at  the  rate  of  £5  per  cent,  on  sums  annually  credited  by  the  said  Defendant, 
'  in  his  account  as  Executor  for  interest  from  time  to  time  in  his  hands,  and  with 
"which  interest  he  is  charged  in  the  first  schedule  to  the  said  report.  Whereas 
"  the  Pbintiffs  submit,  the  said  Defendant  is  not  entitled  to,  and  ought  not  to  have 
"  bean  allowed,  such  last-mentioned  commission,  for  the  following  (among  other) 
"  reasons :  first,  because  the  sums  credited  for  interest  were  not  in  fact  received 
'  by  the  Defendant,  and  invested  as  part  of  the  personal  estate  of  the  Testatrix,  but 
'  were  (as  appears  by  the  two  examinations  of  the  Defendant),  together  with  the 
'  aforesaid  principal  monies,  mixed  with  the  funds  of  the  different  mercantile  houses 
'  in  which  the  said  Defendant  was  and  is  a  partner,  and  used  in  their  business  of 
"  merchants ;  and  secondly,  because  by  virtue  of  the  said  Decree  the  said  master 

*  is  directed  to  inquire  what  interest  or  profit  has  been  made  by  the  Defendant  of  the 
"  personal  estate  of  the  said  Testatrix,  and  what  balance  he  had  from  time  to  time 
'  in  his  hands  belonging  thereto,  and  that  therefore  the  Plaintiffs  are  advised,  the 
"  said  Master  is  not  at  liberty  to  make  to  the  Defendant  any  allowance  or  abatement 
"  from  the  interest  admitted  by  the  Defendant  to  have  been  made  by  him,  or  with 
"  which  he  has  submitted  to  be  charged." 

The  case  of  Cketham  v.  Lord  Audley  (1)  was  cited,  in  which  it  was  decided  that  an 
Executor  in  India  passing  [28]  his  accounts  in  this  Court  is  entitled  to  commission 
upon  the  receipts  or  payments,  according  to  the  practice  in  India,  that  practice  being 
represented  in  evidence  to  be  that  it  was  usual  to  make  such  allowance  in  every  case 
in  which  the  Executor  has  not  a  legacy.  And  on  the  matter  of  the  second  exception 
were  cited  Raphael  v.  Boehm  (11  Ves.  79),  and  Bindon  v.  Burdon  (1  Ves.  &  B. 
170). 

Sir  Samud  RomUly  and  Dotodeswdl,  in  support  of  the  exceptions ;  and  for  the 
Plaintifh  on  further  directions. 

Httrt  and  Wakefidd,  for  the  Defendant. 

The  Master  of  the  Rolls  allowed  the  exceptions,  holding  clearly  that  an  Ibacutor, 
having  such  legacy  for  care  and  trouble,  is  not  entitled  to  commission,  and  that  he 
eould  not,  at  that  distance  of  time,  be  admitted  to  renounce  the  one  in  order  to  be 
enabled  to  charge  the  other. 

"  Order,  that  it  be  referred  back  to  the  Master  to  review  his  report,  and  certify 
what  (upon  allowance  of  the  exceptions)  would  remain  due  from  the  Defendant  on 
account  of  the  personal  estate  of  the  Testatrix. 

'  Declare,  that  the  Defendant  was  entitled  to  have  retained  and  charged  in  his 
accounts  the  legacy  of  500  sicca  rupees,  and  referred  it  to  the  Master  accordingly, 
to  take  an  account  of  what  was  due  to  the  Defendant  for  principal  and  interest  on  we 
said  legacy. 

"  The  Master  to  carry  on  the  account  from  the  foot  of  his  former  report,  and  to 
tax  the  Defendant  his  costs  as  between  Solicitor  and  Client ;  the  Defendant  to  be  at 
liberty  to  retain  the  same  out  of  money  reported ^to  be  due  from  him."  (Reg.  lab.  A. 
1816.  fo.  1309.) 
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(1)  4  Ves.  72.  See  Robinson  v.  Pett,  3  P.  Wms.  249,  that  the  Court  never  allows 
an  Executor  for  time  and  trouble,  especicUly  where  there  is  an  express  legacy  for 
care  and  pains. 

[29]  FBBnsUAN  and  Otbers  v.  Faiklie.  Nov.  16,  1812. 

Having  been  favoured  with  the  Short-hand  Writer's  Notes  of  the  Judgment  pro- 
nounced by  the  Lord  Chancellor  upon  the  Motion  made  in  this  Cause  for  payment 
hj  the  Delendant  into  Court  of  the  Money  appearing  from  his  Answer  to  be  in  his 
hands  as  Executor,  in  which  are  many  important  Observations  relative  to  the  eon- 
duct  of  Executors,  it  has  been  thought  expedient  to  insert  it  in  this  place.] 
The  Lord  Chancellor.   The  notice  of  motion  in  this  case  was,  that  the  Defendant 
be  ordered  within  a  month  to  pay  into  the  Bank,  in  the  name  of  the  Accountant- 
General,  to  the  credit  of  this  cause,  the  sum  of  £30,000,  in  his  poaseaaion  as  executor 
of  Hannah  Baigh,  widow,  deceased,  the  Testatrix  in  the  pleadings  named ;  and  also 
that  he  may  in  six  months  so  lodge  in  the  hands  of  his  clerk  in  court,  upon  oath, 
all  books,  papers,  and  writings  touching  or  relating  to  the  matters  in  question  in 
this  cause  in  the  custody  or  power  of  the  said  Defendant,  or  his  agents.    The  motion 
therefore  had  two  objects ;  tne  one  to  bring  in  the  £30,000  alleged  to  be  in  his  hands 
as  Executor  of  Hannah  Haigh — the  other  (hat  he  might  deposit  in  the  Master's 
office  all  the  papers  and  writings  relating  to  the  personal  Estate. 

Now,  the  general  rule,  as  to  bringing  money  into  Court,  may  be  stated  thus  ; 
that  tbe  Plaintiffs  are  solely  entitled  to  the  Fund,  or  have  acquired  in  the  whole 
of  the  Fund  such  an  interest  together  with  others,  as  entitles  them,  on  their  own 
behalf,  and  the  behalf  of  those  others,  to  have  the  Fund  secured  in  Court.  The 
general  Rule  as  to  papers  [30]  &°d  writings  is,  that  an  Executor  representing  an  Estate 
should  deposit  them,  for  the  benefit  of  those  interested,  in  the  office  of  the  Master, 
unless  there  are  other  purposes  which  require  that  he  should  retain  them  in  his 
own  hands.  The  present  case  arises  on  a  BiW,  and  Answer  which  I  have  examined 
with  great  care,  and  it  is  impossible  for  any  man  to  look  at  the  case  without  feeling 
(at  the  same  time  that  he  is  bound  to  guard  against  the  effects  of  such  feeling)  an 
inclination  to  say  that  this  Fund  ought  to  be  necessarily  forthcoming  for  the  benefit 
of  those  ultimately  entitled  to  it.  whoever  they  may  be.  On  the  other  band,  if  the 
Rules  of  Practice  will  not  authorize  the  Court  to  make  the  order  which  is  prayed  for, 
the  Court  mxat  not  indulge  its  feelings  at  the  expence  of  those  Rules,  which  always 
aim  at  what  is  for  the  benefit  of  the  Suitors. 

The  Bill  states  that,  in  October  1789  (now about  twenty-three  years  ago),  the  Testatrix 
Hannah  Haigh  made  her  will,  and  directed  that  her  just  debts  and  funeral  expences 
should  be  paid  and  satisfied.  You  will  perceive  in  the  answer  of  the  Defendant  that 
a  dispute  is  introduced,  whether,  to  this  day,  her  debts  are  paid  or  not  :  a  dispute, 
with  reference  to  which  the  Court  would  not  be  called  upon  to  give  much  attention, 
if  it  should  happen  to  find  that  those  who  set  up  that  circumstance  as  in  the  wayof 
the  persons  entitled  to  this  Estate,  have  nevertheless  been  paid  their  legacies.  [His 
Lordship  then  went  on  to  state  the  rest  of  the  Will  and  the  Codicil,  as  already 
stated.  See  before,  p.  26.]  Then  follows  this  clause* — a  clause  which  is  more  im- 
mediately addressed  to  the  attention  of  her  Executors. — She  desires  'that  her 
"  Executors  will  lose  no  time  in  realizing  her  property  in  such  manner  as  they  might 
"  think  best  for  her  estate,  either  by  public  auction  or  private  sale."  After  tbe  death 
of  the  Testatrix,  the  Defendant,  who  carried  on  the  business  of  a  merchant  in  Calcutta, 
atone  proved  the  [31]  will,  the  other  Executors  having  refused  to  interfere,  although 
each  took  their  legacies.  The  legacies  to  the  Executors  so  refusing  are  payments  which 
cannot  bealtowed.  TheBill  thenalleges  that  the  Defendant,immediateiy  after  thedeath 
of  the  Testatrix,  possrased  himself  of  the  whole  of  her  personal  estate  to  a  very  con- 
siderable amount  in  value,  and,  recollecting  that  the  Will  had  charged  him  with  the 
duty  of  realizing  the  property  by  an  immediate  sale,  it  goes  on  to  state  that  he  caused 
such  parts  of  the  estate  as  did  not  consist  of  money  or  securities  for  money  to  be  sold, 
and  uiat  he  received  the  money  arising  from  the  sale  thereof,  and  invested  the 
same  in  government  and  other  securities  in  his  own  name,  and  from  time  to  time 
received  the  dividends  and  interest  of  such  securities,  as  well  as  of  all  securities  belong- 
ing to  the  Testatrix  at  the  time  of  her  decease,  and  that  be  has  long  since  paid  the  f  uneraj 
and  testamentary  expences  and  debts  of  the  Testatrix.    And  it  charges  that  ther 
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remained  in  his  bands  a  balance  of  £40,000.  The  Bill  then  proceeds  to  state  that 
applications  were  made  by  Mr.  Atkinson  to  the  Defendant  to  remit  the  produce  of  the 
Testatrix's  estate  to  this  country  to  be  divided  among  the  persona  entitled  thereto; 
Then  (without  going  through  the  details)  the  Bill  charges  the  Defendant  much  in  the 
same  terms  as  is  usual  in  bills  of  this  kind  against  Executors.  It  interrogates  him 
as  to  whether  the  Testatrix's  personal  estate  did  not  consist  of  such  particulars  as 
are  therein  mentioned,  or  of  some  and  what  other  particulars.  It  proceeds  to  ask 
him  more  especially  whether  he  did  not  possess  himself  of  the  whole,  or  what  part 
of  the  Testatrix's  personal  estate  ;  whether  the  personal  estate  did  not  amount  to  a 
considerable  sum,  and  what  is  become  thereof.  And  it  is  to  be  observed,  that  these 
questions  are  addressed  to  him  at  the  end  of  twenty-one  years.  Whether  he  did  not 
possess  himself  of  the  personal  [32]  estate  of  the  Testatrix  to  some,  and  what  amount 
and  value  1  Whether  he  did  not  cause  the  same  to  be  sold,  and  the  produce  to  be 
invested  in  government,  or  what  other  securities,  in  his  own  name,  or  in  whose  name 
the  same  were  invested  1  Whether  he  did  not,  and  when  in  particular,  receive  some, 
and  what  dividends  and  interest  t  Whether  there  did  not  remain  in  his  hands  a 
considerable,  and  what  balance  1  Whether  such  balance  did  not  amount  to  £40,000, 
or  what  sum  in  particular  1  Whether  Mr.  Atkinson  did  not  frequently  apply  to  him 
for  some,  and  wnat  account  1  Whether  he  did  not  require  him  to  remit  the  Testa- 
trix's estate  to  this  country  for  the  purpose  before  mentioned  "i  Whether  he  has  not 
paid  the  several  legacies  to  the  Executors,  and  why  and  for  what  reason  he  paid  their 
legacies  and  not  the  legacies  to  the  FlaintifFs  1  and  whether  the  whole,  or  some,  and 
what  part  of  the  Testatrix's  personal  estate  is  not  vested  in  securities  in  his  name 
and  subject  to  his  disposal  ?  Then  it  requires  him  to  set  forth  whether  he  has  not. 
from  time  to  time,  or  at  some  and  what  time,  lent  different  sums  of  money,  part  of 
the  persona]  estate  of  the  Testatrix,  upon  some  and  what  government  securities, 
or  other  securities,  in  the  East  Indies,  and  in  whose  name  or  names,  and  at  what 
rate  of  interest,  and  the  dates,  parties*  names,  and  other  material  contents  of  such 
securities, — and  whether  he  has  not  kept  some  money  unemployed  1  There  are 
several  others  of  these  int«rrogatorie8  which  are  founded  on  general  allegations 
in  the  charges.  These  are  interrogatories  which  ought  to  have  been  answered, 
and  it  k  therefore  utterly  impossible  to  represent  this  as  a  case  that  did  not  call 
upon  an  Executor  for  such  a  particular  account  as  at  the  end  of  twelve  months  he 
would  have  been  bound  to  give,  and  at  the  end  of  twenty-one  years  he  ought  to  be 
able  to  say  something  about.  To  this  Bill*  thus  ample  and  sufficient  in  its  charges, 
an  answer  is  put  in  ;  which  [33]  answer  does  not  supply  me  with  the  knowledge 
of  the  fact,  at  what  time  this  gentleman  (who  was  an  Executor  in  India  proving 
the  will  of  this  Testatrix,  and  who  in  that  character  and  no  other  could  take  into 
his  hands  the  property,  whether  personal  or  real,  but  who  could  take  into  his  hands 
nothing  belonging  to  the  real  estate,  unless  he  took  it  as  an  Executor  to  this  lady, 
and  who  must  therefore  admit  himself  to  have  received  all  that  part  of  the  property 
in  his  own  wrong) — I  say,  that  I  cannot  collect  from  this  answer  at  what  time 
tie  came  over  to  this  country.  But  this  is  an  observation  which  it  is  impossible 
tosay  is  aharsh  one— that,  if  a  Testatrix  make  a  will  in  1789,  dying  in  1791,  describ- 
ing in  that  will,  by  name,  all  her  residuary  Legatees,  as  living  in  England,  one 
would  think  it  might  have  occurred  to  a  man  who  had  stood  in  the  character  of 
personal  representative  to  such  Testatrix  for  twenty-one  years,  that,  when  he  was 
Gomii^  over  to  England,  it  would  be  necessary  for  him  to  bring  some  memoranda 
to  enable  him  to  say,  "  I  do  not  know  whether  these  houses  belong  to  the  heir  at 
^  law,  or  are  personal  estate  ;  but,  being  abroad,  and  having  difficulties  in  remitting 
'money  to  England,  I  have  laid  out  the  money  in  such  and  such  securities  ear- 
^mar^— there  is  the  property,  and  here  are  the  particular  of  that  property, 
'  to  which  you  (some  of  you  the  heirs  at  law,  and  some  the  next  of  kin^,  are  entitled." 
But,  instead  of  that,  he,  this  Executor,  who  is  charged  by  the  will  with  the  express 
duty,  either  by  private  or  public  sale,  of  converting  the  estate  into  money,  comes 
over  from  India,  and  says,  "  True  it  is,  I  did,  twenty-one  years  ago,  take  upon  me 
'  the  character  of  Executor — true  it  is,  I  did  deal  with  this  estate,  the  particulars 
'  of  which,  real  and  personal,  I  admit  by  accumulation  to  amount  to  £30,000  sterling, 
^  nay,  £40,0000 ;  but.  having  left  my  papers  in  India.  I  cannot  tell  you  any  one 
^  item,  [34]  or  any  thing  relating  to  the  securities,  except  what  is  stated  in  this  my 
"answer." — The  answer  states,  "that  he  believes  the  two  houses  in  Calcutta  are  of 
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"  a  freehold  tenure, — that  Samuel  Oldham  (the  Testatrix's  husband)  died  intestate 
and  vithout  issue, — that  the  Testatrix  possessed  and  received  the  profits  of  the 
"  houses  during  her  life, — that  he  has  heard  and  believes  she  intermarried  with 
"  Samuel  Haigh,  having  first  had  some  aettlement  made  upon  her,  Thereby  she 
"  reserved  to  herself  the  xwwer  and  dispoaition  of  her  estates  free  from  the  controul 
"  of  her  husband,  and  also  power  to  dispose  of  the  same  by  will, — that  he  knows  of 
"  no  settlement,  but  refers  to  it  when  produced,  and  le&ves  the  Flaintifis  to  make 
"  such  proof  thereof  as  they  are  able — but  whether  the  Testatrix  had  any  other 
"authority  than  as  before  mentioned  to  dispose  of  the  estate  he  does  not  know,  and 
"  is  not  able  to  set  forth  as  to  his  belief  or  otherwise."   Now  this  is  the  answer  of 
an  Executor,  who,  twenty-one  years  ago.  proved  the  Will,  and  who  is  a  Trustee  for 
the  persons  named  in  it.    He  thinks  proper  to  put  these  persons,  for  whom  he  is 
Trustee,  to  prove  the  title  of  the  Testatrix  to  make  such  Will,  of  which  he  has  been 
Executor  twenty-one  years.    Then  he  says,  "  he  has  heard  and  believes  that  the 
"  Testatrix,  during  her  coverture  with  Richard  Baigh,  being  of  sound  and  disposing 
"  mind,  memory,  and  understanding,  duly  made  and  published  her  Will  and  Codicil  ; 
"  but  he  knows  not  of  the  execution  or  attestation  of  the  said  Will  and  Codicil  of  his 
"  own  knowledge,  and  leaves  the  Plaintifis  to  make  such  proof  as  they  may  be  able." 
That  is  to  sav,  he  takes  out  probate  of  the  Will  twenty-one  years  ago,  since  which 
he  has  had  the  management  of  all  the  property  ;  and  now,  at  the  end  of  twenty- 
one  years,  though  his  possession  must  necessarily  be  in  trust,  the  title  of  the  Plaintiffs 
is  disputed  by  him  on  the  ground  [35]  whether  the  will,  which  he  himself  has  proved, 
is  duly  executed.    He  says,  "  that  he  alone  proved  the  will,  and  that  his  house  of 
"  business  of  Fairlie,  Reid,  and  Co.  on  his  account  possessed  themselves  of  the 
"  Testatrix's  personal  estate,  consisting  of  the  before-mentioned  household  furniture 
"  and  debts,  or  the  produce  thereof,  and  of  the  accumulation  of  the  rents  and  profits 
"  of  the  said  two  houses  ;  but  what  was  the  amount  of  the  personal  estate  of  which 
"  the  Testatrix  was  possessed  in  her  life-time,  or  at  the  time  of  her  death,  or  whether 
"  the  same  were  consuierable,  or  consisted  of  the  particulars  in  the  Bill  mentioned, 
"  or  of  what  other  particulars,  or  what  was  the  amount  or  particulars  of  such  estate 
"  and  effects  of  which  his  house  possessed  themselves  on  behalf  of  the  Defendant 
"  as  her  Executor,  he  does  not  know,  and  is  unable  to  set  forth  as  to  his  belief  or 
"  otherwise,  the  books  and  accounts  relating  thereto,  and  which  contain  the  account 
"and  particulars  of  the  same,  having  been  left  by  him  in  India  when,  in  1809, 
"  he  came  over  to  this  countrv,  where  they  still  remain." — So  this  is  an  answer  (and 
I  am  bound  to  believe  it),  which  states  this  most  monstrous  proposition, — that  an 
Executor,  who  has  been  dealing  with  an  estate  amounting  by  accumulation  to 
£40,000,  at  the  end  of  twenty-one  years,  cannot  set  forth  a  single  particular  further 
than  is  here  mentioned.    Then  he  proceeds  to  state,  *  that  he  does  not  recollect 
*  that  the  Testatrix  was  possessed  of  any  leasehokl  estates " — probably  they  are 
freehold  estates — "  and,  if  he  has  receiveid  the  rents  and  profits  of  these  houses 
"  he  has  received  them  in  no  right  but  as  Executor  " :  and  therefore,  if  a  question 
should  arise  between  the  heir  at  law  and  those  who  are  entitled  to  the  personal 
estate,  that  is  a  question  which  would  remain  to  be  settled.   But  the  Court  will  not 
permit  the  Executor  to  set  up  the  title  of  the  heir  at  law  as  between  him  and  the 
personal  [36]  representatives. — The  Court  would  have  great  difficulty  in  saying 
that  what  he  has  received  he  has  not  received  as  Executor.    Then  he  says,  "  the 
"  whole  of  the  personal  estate  and  effects  which  were  possessed  by  his  house  of 
"  business  on  his  behalf  as  Executor  of  the  Testatrix,  and  of  the  produce  thereof, 
"  after  payment  of  her  funeral  and  testamentary  expenses,  did  not  amouint  to  more 
"  than  £2000 ;  but,  for  the  reasons  aforesaid,  lie  is  unable  to  set  forth  the  particu- 
"  lars."  He  denies,  "  that  the  bakince  or  surplus  was  considerable,  or  amounted 
"  to  £40,000."   He  says, "  that,  since  the  dea^  of  the  Testatrix,  his  house  of  business 
"  at  GalciUta  has  received  the  rents  and  profits  of  the  two  houses,  and  invested  the 
"  produce  of  the  personal  estate  and  effects,  and  of  the  accumulations  thereof,  from 
"  time  to  time,  in  East  India  securities,  in  which  the  same  stilt  remain  invested, 
"  except  only  that  he  has  caused  to  be  paid  out  of  the  said  personal  estate  the  funeral 
"  and  testamentary  expenses,  and  the  legacies  after  mentioned,  and  such  of  her 
**  debts  as  have  come  to  his  knowledge,  but  to  what  amount,  or  whether  or  not  all 
"  her  debts  due  at  her  decease  hod  been  paid,  he  (for  the  reason  aforesaid) " — that 
is  that  his  books  are  left  in  India — "  is  unable  to  state,  as  to  his  recollection  or 
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*  belief,  uvd  that  he  believM  all  lier  debta  hare  been  p&id  ;  and  he  apprehends  and 
'  belierea  that  auoh  personal  estate,  rents  and  profits,  dividends  and  interest,  have 
"  hy  this  time  accumulated,  under  the  management  of  the  Defendant's  said  home, 
"  to  about  £30,000." 

Thra  he  says,  "  that,  during  bis  rendenoe  at  Caleuiia,  applications  were  made 
"  to  him,  aa  E^cutor  of  the  Testatrix,  on  behalf  of  persons  of  the  name  of  (Hdham, 
~  and  that,  since  he  arrived  in  this  country,  he  has  been  applied  to  by  Mr.  Stephen 
**  Moore^  who  produced  to  [37]  him  a  pedigree,  representing  Elizabeth  the  wife  of 

*  Joseph  Taylor,  heretofore  Elizabeth  Oldluim,  and  Charlotte  Oldham,  as  the  two 

*  grandchildren  of  Thomas  Oldham,  the  eldest  uncle  of  Samuel  Oldham,  and  (as  such) 
"  the  co-heiresses  at  law  of  Samuel  Oldham ;  but  whether  they  are  bo  or  not  he 

submits  to  the  Court." 
These  are  matters  which  must  remain  to  be  decided  ;  but  they  afford  no  ground 
for  the  Defendant's  not  saying  what  he  has  possessed,  and  what  he  has  paid,  of  this 
property. — He  denies,  **  that  he,  or  his  house,  have,  at  any  time  after  or  since  the 

decease  of  the  Testatrix,  possessed  himself  or  themselves  of  the  whole  or  any  part 
"  of  her  personal  estate,  except  as  before  mentioned." — Now  what  does  that  mean, 

*  except  as  before  mentioned  1 "  The  former  part  tA  the  answer  admits  that  he  had 
received  the  propsrty,  but  could  give  no  account  of  it. — He  says, "  that,  at  this  distance 
"  of  time,  and  for  the  reasons  aforesaid,  he  does  not  recollect,  and  cannot  in  any  manner 
"  set  forth,  whether  he  invested  any  of  the  property  in  government  or  other  securities, 
**  in  his  own  name,  or  in  the  names  of  any  other  persons,  further  than  that  he  believes 
"  such  parts  as  were  possessed  by  his  house  of  business  at  Calcutta  on  his  behalf  were 

invested  in  Indian  Government  securities,  either  in  the  name  of  the  Defendant, 
"  or  of  his  said  house,  on  account  of  the  Testatrix's  estate  ;  but  which  in  particular 

*  he  does  not  recollect,  and  cannot  set  forth."— Then  he  admits,  "  that  his  house  of 
'  business  has,  on  his  account,  received  the  dividends  and  interest  arising  from  all 
"such  investments  and  securities,  and  also  the  dividends  and  interest  from  the 
"  securities  (if  any)  which  belonged  to  the  Testatrix  at  her  deoeaae,  but  at  what  time 

*  or  times  they  so  received  the  same,  or  to  what  amount,  or  from  or  upon  what 

*  securities  or  investments  in  particular,  or  from  whom  the  same  were  received, 
[38]  "  he,  for  the  reasons  aforesaid,  is  unable  to  set  forth  as  to  his  recollection,  belief, 
■  or  otherwise." — Then  he  states  the  circumstance  of  his  paying  500  sicca  rupees 
to  Mr.  Atkinson. — He  states  his  application  to  him  to  transmit  the  property  to  this 
country,  and  that,  if  he  refused  to  comply,  it  was  in  consequence  of  adverse  claims. — 
He  states  his  having  paid  all  the  legacies,  except  the  legacy  to  Joseph  Butt  (and 
why  he  excepted  that,  I  do  not  find  any  reason) He  says  he  has  paid  nothing  on 
account  of  any  residue  then  he  goes  on  to  state,  "  that,  without  reference  to  his 
"  books  and  accounts,  he  is  unable  to  set  forth,  save  as  aforesaid,  what  was  the  value 
**  of  the  Testatrix's  personal  estate,  or  whether  the  same  was  or  not  more  than 
"  sufficient  to  pay  all  her  testamentary  and  funeral  expenses,  or  whether,  on  investiga- 
"  tion,  the  whole  or  the  greater  part  of  her  personal  estate  ought  not  to  be  considered 

*  as  the  personal  estate  of  Samuel  Oldham."— l^ow,  if  it  is  to  be  considered  as  part  of 
the  persona]  estate  of  Samuel  Oldham,  it  will  be  a  debt  to  be  paid  in  the  course  of 
administration  ;  but,  if  he  had  stated  what  the  property  consisted  of,  the  Court 
would  have  had  no  difficulty  in  taking  every  shilling  out  of  his  hands.  Since  he  has 
thought  proper  to  pay  legacies,  I  apprehend  that  he  must  (at  least  for  the  security 
of  the  fund)  stand  before  the  Court  m  a  situation  in  which  the  Court  will  not  hear 
him  allege  that  debts  are  unpaid.  As  to  the  two  houses,  that  is  a  property  which 
must  be  administered.  He  has  either  received  it  under  no  title  at  all,  or  under  that 
title  which  makes  him  a  trustee  for  the  persons  who  have  a  right  to  claim  the 
personal  estate. — Then  he  goes  on  to  say,  "  tnat  he  has  heard  and  believes  (although 

he  does  not  know  the  same  of  his  own  knowledge),  that  the  whole  of  such  personal 
'  estate  as  the  Testatrix  was  possessed  of  or  entitled  unto  at  the  time  of  her  marriage 
'  was  settled  as  in  the  bill  mentioned."  If  so,  he  had  no  right  to  touch  one  shilling 
of  it. — Then  £39]  he  says,  "  he  may  have  stated,  upon  the  applications  which  have 
"  been  made  to  him  on  behalf  of  the  Plaintiffs,  that  the  whole  amount  of  the  property 
"  in  India,  including  the  value  of  the  two  houses,  by  this  time  will  be  near  £40,000,"— 
nn  aggregate  sum  of  £40,000  sterling,  the  particulars  of  which,  after  having  had  his 
observation  fixed  upon  them  for  twenty-one  years,  cannot  be  set  forth  till  some 
copies  or  originals  of  the  accounts  are  got  from  India, — He  admits  "  that  he  has 
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"  not  taken  mess  tires  to  have  any  part  of  the  property  remitted  to  this  country, 
"  and  that  this  is  in  consequence  of  adverse  claims." — He  says,  "  the  whole  remains 

vested  in  the  public  securities  in  India^  either  in  the  name  of  the  Defendant,  or 
"  of  his  house  of  business  (which  in  particular  be  cannot  set  forth),  but  subject 
"  to  his  disposal ;  unless  some  part  of  the  produce  is  in  the  hands  of  the  said  house  at 
"  interest,  which  he  apprehends  may  be  the  case." — It  is  a  very  extraordinary  thing- 
it  may  be  that  this  gentleman  may  have  an  apprehension  that  some  part  of  this  is 
in  the  hands  of  one  of  his  houses  of  trade — but  it  is  ezlanordinary,  that  he 
cannot  tell  us  whether  the  fact  is  so.— It  is  unfortunate  ;  for,  if  we  could  only  have 
had  the  amount  in  the  hands  of  his  house,  there  would  have  been  no  difficulty  as  to 
so  much. — ^Where  an  Executor  is  doing  what  is  right,  it  is  very  fit  the  Court  should 
give  him  every  indulgence  ;  but  if  this  Executor  had  told  us  in  his  answer  what  was 
the  money  that  at  any  time  he  had  lent  to  his  house,  the  Court  would  have  said, 
You  have  lent  this  money ;  you  have  made  yourself  the  creditor  of  the  house  ; 
you  are  answerable  ;  and  the  Court  has  nothing  to  do  with  a  dealing  that  has  not 
ear-marked  the  property.  But,  if  the  Defendant  cannot  say  how  the  fact  is.  Courts 
of  Justice  can  do  no  more  than  parties  enable  them  to  do  by  their  admissions.  It  is  to 
be  observed  that  this  is  an  important  passage  in  another  point  of  view.  He  admits 
[40]  "  that  there  may  be  some  part  out  at  interest,  which  he  apprehends  may  be  the 
~  case."  Then  he  says^ "  that  he  has  not  lent  at  any  time  any  paA  of  the  estate,  or 
"  of  the  produce  thereof,  upon  any  security ;  the  same,  and  the  produce  thereof, 
"  having  from  time  to  time  neen  invested  as  hereinbefore  in  that  behalf  mentioned, 
"  or  interest  allowed  thereon." — Then  follows  this — in  the  answer  of  an  Executor 
at  the  end  of  twenty-one  years, — of  an  Executor,  who  states  that  he  has  laid  out  this 
property  in  Indian  securities  in  his  own  name  or  in  the  name  of  his  house : — He  says, 

that  when  such  investments  were  made,  or  at  what  rate  of  interest,  or  what 
*  particular  sum  or  sums  of  money  or  capital  was  or  were  purchased  in  such  securities 
"  with  such  sum  of  money  so  invested,  for  the  reasons  aforesaid  he  is  unable  to  set 
"  forth  as  to  his  knowledge,  belief,  or  otherwise." — So  that,  with  his  observation 
directed  to  his  own  administration  of  the  property  for  twenty-one  years,  he  cannot 
state  the  particulars  of  any  one  sum  in  any  public  security,  or  that  he  has  lent  to 
his  bouse.  With  a  memory  so  defective  as  to  these  particulars  between  him  and 
those  for  whom  he  is  a  Trustee,  he  stands  before  the  Court  without  having  aided  that 
defective  memory  by  bringing  one  scrap  of  W>er  to  enable  him  to  say  where  there 
is  a  shilling  to  administer.   Then  he  sa^,    he  cannot  set  forth  whether  his  said 

house  of  business,  at  any  time  or  in  any  manner,  employed  any  sum  or  sums  of 
"  money  which  arose  from  the  Testatrix's  personal  estate,  and  were  possessed  by 
"  them  on  his  account,  or  the  interests,  dividends,  or  produce  of  any  part  thereof, 
"  about  their  trade  or  business,  or  in  any  other  manner  for  their  or  his  benefit 
"  or  advantage."  Here  he  states  that  he  cannot  tell  whether  he  has  employed  it  for 
their  benefit  or  his  own ;  and,  in  a  subsequent  passage,  he  denies  having  made  any 
benefit  of  it  at  all. — Then  he  says,  "  he  [41]  believes  such  monies  were  from  time  to 
"  time  vested  in  Indictn  securities,  and  that,  previous  to  such  investment,  while  the 
"  monies  were  in  the  hands  of  his  house,  the  same,  or  a  higher,  interest  was  allowed 
"  thereupon,  than  was  payable  upon  the  said  securities ;  and  therefore  he  submits 
**  that  his  house  was  entitled  to  make  use  of  the  monies  on  which  they  so  paid 
**  interest,  whether  they  did  or  did  not  in  fact  make  use  of  the  same."  That  will 
be  a  question  to  be  tried  when  this  cause  comes  on  between  him  and  the  cestui  que 
trust.  Then  he  goes  on  to  state,  what  is  a  very  extraordinary  circumstance,—"  that 
"  he  has  no  separate  account  of  his  transactions  as  Executor,  and  that  all  the  accounts 
"  are  contained  in  the  books "  of  the  two  or  three  houses  he  mentions.  He  has, 
therefore,  as  Executor,  done  that  which  no  Executor  is  justified  in  doing  ;  he  has 
blended  the  accounts  of  his  Executorship,  supposing  him  to  have  kept  them,  with 
the  accounts  of  his  commercial  houses ;  and  it  now  turns  out,  not  only  that  he 
pledges  himself  by  his  answer  to  this, — that  he  cannot  produce  that  which  he  ought 
to  have,— separate  accounts  of  his  transactions  with  the  estate  to  which  he  was  to 
administer  as  Executor, — but  that  he  does  not  even  give  the  PlaintifEs  any  account, 
or  description  of  the  books,  accounts,  or  papers,  in  which  the  narrative  of  his  adminis- 
tration is  to  be  found,  save  that  it  is  to  be  found  in  the  books  of  all  these  houses. 
Now  I  have  gone  through  this  bill  and  answer,  for  the  purpose  of  stating  the  principles 
of  the  Court  with  respect  to  motions  of  this  sort,— I  mean,  as  to  paying  money  mto 
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Oourt,— and  to  secure  myself  from  a  hasty  interpretation  of  what  appears  to-be  the 
contents  of  the  answer,  which  (Uke  all  viBvers)  must  be  looked  at  as  more  or  less 
deeeryins  of  credit  as  they  are  or  are  not  anawerg  meeting  fairly  al!  the  inquiries 
oontunM  in  the  bill.  That  there  are  inquiries  in  this  bill  which,  in  [42]  hundred 
and  ninety-nine  oases  out  of  a  thousand,  would  have  produced,  on  the  part  of  an 
Executor  who  had  been  administering  a  Testator's  estate  for  twenty-one  years, 
some  satisfactory  information  for  those  entitled  to  the  property,  no  one,  after  what  I 
have  read,  can  deny.  The  Court  is  in  the  habit,  and  I  nave  never  broken  in  upon  it, 
of  looking  into  questions  with  respect  to  Executors  and  Trustees  who  have  difficulties 
in  executing  their  trust  with  an  indulgence  which  hardly  deserves  that  name — for 
it  is  no  more  than  strict  justice.  The  Court  has  every  favourable  leaning  towards 
Eucutors  and  Trustees  ;  keeping  their  accounts  regular,  and  being  at  all  times 
willing  to  inform  the  Court  of  the  situation  of  their  affairs,  and  the  difficulties  they 
have  to  meet  with  and  encounter.  I  am  perfectly  ready  to  say  that,  where  persons 
are  living  in  England,  and  there  is  an  intestacy  locally  situated  in  India, — where 
difficultifia  arise  as  to  the  property, — where  it  is  doubtful  whether  you  can  ssiely 
remove  {noperty  which  is  collecting  a  large  interest,— siid  where  an  Executor  comes 
forward  and  says,  "  there  are  these  circumstances  of  difficulty  which  I  have  to 
"  encounter — Here  is  the  state  of  the  fund — it  amounts  to  so  much  ;— I  have  laid  it 
"  out  in  securities,  which  will  be  yours,  for  they  are  ear-marked,— I  have  stated  it  in 
"  an  account  which  has  been  kept  separate,  — it  is  in  a  situation  in  which  it  can  never 
'  meet  with  accident,  let  what  will  come  of  me  or  my  concerns  " ; — in  such  a  case, 
there  is  not  the  least  doubt  the  Court  would  do  every  thing  that  could  be  done  to 
enable  such  an  Executor  to  extricate  himself  from  his  difficulties.  But  I  must  really 
say,  and  I  am  sorry  to  say  it,  that  this  is  the  firat  case  in  which  I  ever  met  with  such 
an  imperfect  answer  as  this  is  at  so  distant  a  period.  At  the  same  time,  whatever 
I  may  think  of  the  Defendant,  I  am  bound  to  give  credit  to  him  : — I  must  believe 
him  for  tlie  purpose  of  [43]  justice. — Then,  if  I  must  believe  him,  the  question  upon 
the  first  part  of  the  motion  is,  Have  I  an  admission  that  be  has  £30,000  in  his  hands 
in  which  the  Plaintiffs  are  interested,  solely  or  together  with  other  persons,  enabling 
me  upon  such  admission,  to  order  him^to  bring  all  the  money  into  Court  t  I  am  of 
opinion  that  I  cannot  do  it ;  but  I  think  it  right  to  say  that,  under  all  the  circum- 
stances, I  can  take  the  personal  estate  to  have  been  in  1791  £2000,  and  that  I  may 
add  the  accumulations  to  1812  ;  but  I  have  not  in  this  answer  any  distinct  admission, 
that  he  has  laid  out  the  money  in  East  India  securities  in  such  a  way  as  to  enable  me 
to  ascertain  and  order  him  to  bring  in  what  is  the  fair  amount  of  the  personal  estate. 
— As  to  the  £30,000,  the  greatest  part  must  be  considered  as  arising  out  of  a  fund  to 
which  the  Plainti&  may  have  difficulties  in  primarily  sustaining  their  right. 

As  to  the  other  part  of  the  motion,  with  respect  to  bringing  the  books  into  Court, 
it  is  a  case  of  some  novelty  and  difficulty ;  but  all  the  difficulty  is  out  of  the  question 
with  referuice  to  an  Executor.  It  is,  and  must  be  understood  to  be,  the  bounden 
duty  of  an  Executor,  to  keep  clear  and  distinct  accounts  of  the  property  which  he 
himself  is  bound  to  administer  ;  and  I  have  not  the  slighest  difficulty  in  saying  that, 
if  all  these  books  were  the  books  of  a  banking  house  in  London,  and  an  Executor 
thought  proper  to  put  the  accounts  of  a  Testator's  estate  into  his  banking  books, 
he  shall  not  be  allowed  to  tell  me,  the  cestui  que  trust,  that  I  have  no  right  to  see  his 
original  accounts  of  my  property. — ^To  an  Executor  so  acting  I  should  say,  they  shall 
see  every  part  of  these  original  books  which  contain  any  part  of  this  transaction.— 
The  case  would  be  a  case  of  greater  nicety  with  respect  to  the  partners  of  an  Executor 
who  had  permitted  him  to  place  in  the  general  books  his  accounts  as  Executor.  I 
should  say,  upon  the  mere  fact  [4^  of  their  having  so  permitted  him,  that  this  Court 
would  not  allow  them  to  withhold  a  free  inspection  of  the  books  ;  and  I  dhould  say 
it  was  clearly  due  in  a  case  in  which  an  Executor  alleges  that  he  may  have  lent  to 
them  money,  part  of  the  Testator's  estate,  at  interest,  on  a  loan  between  him  and  them, 
and  where  the  Executor  says  they  have  been  dealing  with  it  by  laying  it  out  on 
securities.  The  partners  are  not  before  me ;  and  all  I  can  do  is  to  order  Mr.  Fairlie 
to  bring  into  Court  duly  attested  copies  of  all  the  entries  in  the  books  and  papers 
relating  to  this  estate  ;  and  I  add  that  he  shall  do  so  within  six  months.  When  I  say 
six  months,  I  consider  at  the  same  time  that  he  may  not  be  able  to  do  it  within  that 
time.  But,  if  an  executor,  instead  of  being  able  at  the  end  of  twenty-one  years  to 
put  in  an  answer  which  will  enable  the  Court  to  say  to  him,  bring  into  Court  so  much 
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money,  states  in  his  ansver  that  the  reason  why  he  cannot  give  a  sufficient  answer  is, 
that  he  administered  this  estate  from  1791  to  1809  in  India — that  he  came  here  in 
1809 — that  he  left  behind  him  every  paper,  book  and  account, — and  that  he  has 
no  memory  of  the  particulars  and  items  of  an  estate  administered  under  his  own 
observation  from  1791tol8l2  ; — I  own  it  does  appear  to  me  to  be  the  duty  of  the 
Court  to  put  him  under  the  necessity  of  coming  to  the  Court  from  time  to  time  to 
shew  that  he  has  done  his  utmost  to  supply  hia  own  defect,  and  that,  if  it  is  necessary 
to  have  the  time  enlarged,  the  application  should  be  made  by  him  for  that  purpose. 
I  shall  calculate  what  is  a  fair  interest  of  the  £2000. 

Order.—"  That  the  Defendant  V/illiam  Fairlie  do  within  two  months  from  this 
"  time,  pay  the  sum  of  £3680  into  the  Bank,  with  the  privity  of  the  Accountant- 
"  General,  to  the  credit  of  this  cause,  to  be  laid  out  in  the  purchase  of  Bank  £3  per 
"  Cent,  uinuities,  [46}  t'bat  the  said  Defendant  do,  within  six  months,  produce 
"  and  leave  upon  oath  with  hia  clerk  in  Court  in  this  cause  for  the  inspection  of  the 
"  Plaintiffs,  their  solicitors,  and  agents,  copies  (duly  attested  and  verified  by  affidavit) 
"  of  all  entries  relating  to  the  estate  of  Hannah  Haigh  the  Testatrix  in  the  pleadings 
"  mentioned,  in  all  uie  books,  papers,  and  writings  touching  or  relating  to  the 
'  matters  in  question  in  this  cause,  in  the  custody  or  power  of  him  the  said  Defendant, 
'  or  his  partners  or  agents  at  Calcutta  in  the  East  iMiet,  or  elsewhere." 


Defendant  having  pleaded  in  bar  to  part  of  the  relief  sought  by  the  Bill,  and  answered 
as  to  the  remainder,  is  not  entitled  to  an  order  to  put  the  Plaintiff  suing  at  Law  to 
his  Election.    A  Plea  can  [not]  be  considered  as  an  Answer  for  such  a  purpose. 

The  bill  filed  in  Michaelmas  term  1816,  by  the  Administrator  of  Nathaniel 
Mason  deceased,  prayed  an  account  of  the  personal  estate  and  effects  of  Mason 
pMsessed  by  the  Defendant,  and  of  their  partnership  dealings,  together  with  an 
injunction  to  restrain  him  from  collecting  any  more  of  the  partnership's  effects, 
and  a  Receiver. 

On  the  27th  May  1817,  the  Defendant  put  in  a  plea  to  such  part  of  the  bill  as 
sought  to  o^n  partnership  accounts  which  had  been  settled,  and  an  answer  to  the 
rest  of  the  bill,  setting  out  other  accounts,  upon  which  he  admitted  sums  to  a  certain 
amount  to  be  due  to  the  Plaintiff  as  Administrator. 

[46]  In  Trinity  term  the  Plaintiff  brought  an  action  in  the  King's  Bench  against 
the  Defendant,  for  part  of  the  amount  stated  in  the  schedules  to  the  answer. 

On  th6  25th  of  June  1817,  an  order  was  obtained  on  the  part  of  the  Defendant 
to  compel  the  Plaintid  to  elect,  in  the  usual  terms  of  such  order,  viz.  "  Forasmuch 
as  the  Court  is  informed,  &c.,  that  the  Plaintiff  having  filed  his  bill  in  this  Court 
against  the  Defendant,  he  put  in  his  answer  thereto  on  the  27th  of  May  last,  and  yet 
the  Plaintiff  prosecutes  the  Defendant  at  law,  and  in  this  Court,  for  one  and  the  same 
matter,  whereby  he  is  doubly  vexed ;  it  is  hereupon  ordered,  that  the  Plaintiff 
upon  notice  hereof  to  his  clerk  in  Court,  and  attorney  at  law,  do  within  eight  days 
make  his  election  in  which  Court  he  will  proceed ;  and,  if  the  Plaintiff  shall  elect 
to  proceed  in  this  Court,  then  the  Plaintiff's  proceedma^  at  law  are  hereby  stayed  by 
injunction  ;  but  in  default  of  such  election,  or  if  the  PlaintifE  shall  elect  to  proceed  at 
law,  then  it  is  ordered  that  the  Plaintiff's  bill  do  henceforth  stand  dismissed,  with 
costs."  &c.    (Reg.  Lib.  A.  1816,  fo.  1084.) 

The  Plaintiff  now  moved  to  discharge  that  order,  upon  the  ground  of  a  case  in 
Moseley  (Anon.  p.  304)  where  a  Defendant  having  put  in  a  plea  in  bar,  and  obtained 
an  order  for  the  Plaintiff  to  make  his  election  whether  he  would  proceed  at  law  or  in 
this  Court,  the  Lord  Chancellor  (King)  upon  the  Plaintiff's  motion  discharged  the 
order  ;  "  for  that  the  order  went  on  a  supposition  that  the  Plaintiff  had  an  Section, 
"  and  yet  the  Defendant  pleaded  he  was  entitled  to  no  relief  in  equity,  and  therefore 
"  the  Plaintiff  was  not  obliged  to  make  his  election  till  the  plea  was  argued."  And 
[47]  in  that  case,  another  was  cited,  of  Vaughan  v.  Welsh  (Alosely.  210),  where,  on  a 
plea  of  the  statute  of  limitations,  an  order  to  elect  had  been  discharged  for  the  like 
reason. 

Sir  S.  Romilly  in  support  of  the  motion  to  discharge  the  order. 
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Bell  and  Meggism,  contra,  insisted  that  a  plea  is  an  answer  vithin'^the  scope  of 
the  rule,  which  is,  that  a  Plaintiff  proceeding  in  law  and  in  equity  for' the  same 
matter  shall  be  put  to  his  election  after  the  Defendant  has  answered  his  bill,  but  not 
before.  The  plea  in  this  case  was  of  a  stated  account,  and  went  only  to  part  of  the 
bilL  The  action  was  in  respect  of  other  matters  which  were  contained  in  the 
remaining  part  of  the  bill,  ana  to  that  the  Defendant  had  put  in  an  answer. 

Sir  8.  Bomilly.  A  plea  is  to  be  taken  as  an  answer  to  no  other  purpose  than  to 
satisfy  the  terms  of  an  order  to  answer.  This  is  evident  from  no  plea  being  ever 
ordered  to  stand  for  an  answer  without  its  being  added  that  the  Plaintiff  shall  have 
liberty  to  accept.  In  such  a  case  as  this,  the  Plaintiff  cannot  except  to  the  answer  till 
the  plea  is  disposed  of ; — so  that,  to  disappoint  the  rule,  a  Defendant  would  have  only 
to  put  in  an  insufficient  answer,  upon  which  he  might  obtain  the  order ;  unless 
the  meaning  of  it  be  that  the  Defendant  shall  have  first  answered  fully. 

The  Lord  Chancellor  [Eldonj.  It  is  impossible  to  say  that  a  plea  and  answer  is  an 
answer,  within  the  meaning  of  the  rule.  Suppose  the  plea  were  to  the  whole  bill — 
could  that  be  an  answer  [48]  'or  such  a  purpose  as  this  1  Then,  by  the  same  reason, 
neither  can  a  plea  to  part  of  the  bill  be  so  heldi  It  is  quite  erroneous  to  say  that  a 
plea  is  an  answer  to  all  purposes. 

[The  Order  discharged.]  (Beg.  Lib.  1816,  A.  fa  1380.) 

POWKLL  V    The  ATTORN£y-GENERAL  and  BOBERT  PENDLITFON.     Rdls,    July  24, 

1817. 

BMuest  of  residue  "  to  the  Widows  and  Children  of  Seamen  belonging  to  the  town  of 
Liverpool,''  held  a  valid  charitable  bequest  to  be  applied  in  aid  of  a  subsisting  charity 
for  such  poor  sailors'  widows  and  children  as  should,  in  the  judgment  of  the  persons 
appointed  to  administer,  be  deserving  objects  of  it. 

James  Pendleton,  a  trader  on  the  river  Riopmgot  in  Africa^  and  a  native  of 
£uvrooo2,  byhia  Will  dated  the  lOthof  Jufv  1802,  bequeathed  the  residue  of  his  estate 
'  to  tne  widows  and  children  of  seamen  belonging  to  the  town  of  Lwerpool,"  and 
appointed  the  Plaintiff  his  executor.  The  Bill,  filed  against  the  Attorney-General 
and  the  Testator's  next  of  kin  for  the  directions  of  the  Court  as  to  the  application 
of  this  residue,  charged  that  there  was  no  existing  charitable  institution  for  the  relief 
of  widows  and  children  of  seamen  belonging  to  the  town  of  Liverpool,  but  that  there 
were  almshouses  in  the  town  for  widows  of  seamen,  erected  by  virtue  of  different 
charitable  bequests,  and  a  hospital,  under  an  act  of  20  Geo.  2,  c.  38,  for  the  relief  of 
maimed  and  disabled  seamen,  and  the  widows  and  children  of  such  as  should  be 
killed,  &c.,  in  the  merchants'  service. 

The  Defendant,  the  next  of  kin,  by  his  Answer,  insisted  that  the  bequest  was  void 
for  uncert^nty,  and  claimed  the  residue  as  undisposed  of. 

By  the  Decree  made  on  the  hearing  {July  1809.  Reg.  Lib.  1808,  B.  fo.  1091), 
it  was  referred  to  the  Master  to  inquire  whether  there  were  any  and  [49]  what 
charitable  institutions  for  the  benefit  of  the  widows  and  children  of  seamen  belonging 
to  the  town  of  Liverpool. 

The  Master  by  nis  Report  stated  several  charities  for  poor  seamen's  widows, 
and  others  for  the  poor  of  Liverpool  generally,  besides  the  hospital  mentioned  in  the 
Bill ;  and  one  under  the  Will  of  Elizabeth  Cain,  dated  the  8th  of  June  1778,  whereby 
she  directed  the  residue  of  her  estate  to  be  continued  at  interest  or  placed  out  on 
government  securities  at  the  discretion  of  her  Executors,  and  after  their  death,  of 
the  Rectors  of  Liverpool  for  the  time  being ;  the  interest  to  be  paid  and  distributed 
unto  and  among  such  poor  sailors'  vddows  and  orphans,  inhMttanls  of  Liverpool, 
as  should  in  their  judgment  be  deserving  objects  of  charity. 

The  cause  now  coming  on  for  further  directions,  Bell  for  the  next  of  kin  stated 
the  question  to  be,  first,  whether  there  was  a  good  charitable  becjuest,  and,  if  so, 
whether  it  was  general,  or  to  go  in  aid  of  any  of  these  specified  charities. 

MUford.  for  the  Attorney-General. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant]  held  that  it  was  a  valid  bequest,  and  that 
the  words  were  suflBciently  descriptive  of  the  last  of  the  charities  mentioned  in  the 
Master's  Report. 

Order. —  Residue  to  be  paid  to  S.  i?.  and  R.  H.  R.  Clerks,  the  now  Rectors  of 
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Liverpool,  to  be  by  them  laid  out  in  tlieir  names  at  interest,  and  i^x>n  their  death  or 
resignation  to  be  transferred  to  their  successors,  Rectors  [50]  of  Liverpool  for  the 
time  being — the  interest  to  be  applied  by  them  for  the  benefit  of  widows  and  children 
of  poor  seamen  belonging  to  the  port  of  Liverpool,  in  like  manner  as  to  proceeds  of 
the  property  ctevised  by  Eliti  Cam,  and  applied  according  to  her  Will."  (Keg.  Lib^ 
iai6,  B.  fo.  1580.) 

Lb  Grice  and  Others  v.  Finch  and  Another.   Bolls.   July  29,  30,  1817. 

[See  Barker  v.  Rayners,  1820,  5  Madd.  217.  Observed  upon,  Oliver  v.  Oliver,  1871, 
L.  R.  11  Eq.  506.  Disapproved,  Harrison  v.  Jackson,  1877,  7  Ch.  D.  339.  Not 
followed,  In  re  Robe,  1889,  61  L.  T.  497.] 

E.  D.  by  will,  reciting  "  that  it  was  the  wish  of  her  mother  and  herself  that  the 
£500  they  had  then  out  upon  mortgage  should  be  given  to  S.  A.  G.  and  her  family,"' 
bequeaths  "the  said  £500,  with  interest,"  accordingly.  The  Testatrix,  at  the 
time  of  making  her  will,  had  a  sum  of  £50  out  on  mortgage,  which  she  after- 
wards called  in,  and  applied  to  di^erent  purposes.  The  mother  being  dead,  the 
Testatrix  took  out  administration ;  and,  upon  her  death,  without  having  altered 
or  revoked  her  will,  the  question  was,  Whether  the  legacy  was  adeemed ;  and  held 
no  ademption. 

Elizabetli  Dunck,  by  her  Will,  dated  Oct.  9,  1805,  reciting  "  that  it  was  the  wish 
■*  and  desire"  of  her  mother  and  herself  that  the  £500  they  had  then  out  upon  mort- 
■*  gage  should  be  given  to  (the  Plaintiff)  Sophia  Ann  Le  Grice  and  her  family  in 
"  manner  thereinafter  mentioned,"  gave  and  bequeathed  to  (the  Defendants)  her 
Executors,  immediately  after  the  decease  of  her  mother,  the  said  £600,  with  all 
interest  due  thereon,  upon  trust  for  the  FlaintiSs  as  therein  mentionedi 

The  Testatrix's  mother  died  in  June  1809,  intestate,  upon  which  her  daughter 
the  Testatrix  took  out  administration,  and  by  virtue  thereof  possessed  herself  of  her 
property,  and  died  shortly  afterwards  without  having  altered  her  will. 

The  Bill,  praying  an  account  of  the  Legacy  of  £500,  stated  various  circumstances, 
from  which  it  appeared  that  [51]  the  Testatrix  being  previously  to  the  date  of  her 
will  indebted  to  her  mother  in  a  sum  of  £536,  and  being  also  entitled  to  £500  out 
on  mortgage,  it  was  agreed  between  them  that  the  mortgage  money  should  bo 
considered  as  the  property  of  the  mother  in  part  of  that  debt,  and  that,  after  her 
death,  the  same  should  go  to  the  Plaintiffs,  Mrs.  Le  Grice  and  her  children  ;  in 
pursuance  of  which  agreement  the  will  in  question  was  made. 

The  Answer  of  the  Executors  denied  all  knowledge  of  this  alleged  agreement, 
and  stated  that  the  money  so  out  on  mortgage  at  the  date  of  the  will  was  afterwards 
paid  off,  being  called  in  by  the  Testatrix  herself,  who  had  applied  part  thereof  to 
her  own  immediate  purposes,  and  invested  the  remainder  in  stock,  which  had  been 
sold  by  the  Defendants  since  her  death,  and  applied  in  the  payment  of  debts  and 
legacies  ;  the  Defendants  insisting  that  this  was  an  ademption  of  the  Legacy,  being 
a  specific  Legacy  of  money  due  on  mortgage,  and  there  being  no  property  of  the 
Testatrix  at  the  time  of  her  death  to  answer  that  description.  Hamhling  t.  Lister 
(Ambl.  401),  Fryer  v.  Morris  (9  Ves.  360). 

Evidence  of  the  agreement  alleged  by  the  Bill  was  entered  into  on  the  part  of  the 
Plaintiffs,  which  was  objected  to  on  the  part  of  the  Defendants  as  not  sufficient 
to  establish  the  fact  sought  to  be  proved  ;  and  it  was  admitted  that,  if  necessary  to 
resort  to  it  for  the  purpose  of  deciding  the  question,  there  must  be  an  inquiry 
directed. 

Sir  S.  Bomilly  and  Heald  ;  Hart  and  Raithby,  for  the  Plaintiffs,  and^for  Defend- 
ants in  the  same  interest  with  the  Plaintiffsi 

[52]      &>^d  Richards,  for  the  Defendants  the  Executors. 

The  Master  of  the  Rolls,  considering  that  an  inquiry  might  be  necessary,  desired 
to  look  at  the  pleadings. 

The  Master  of  the  Bolls  [Sir  Wm,  Grant].  I  doubted  at  first  whether  it'might 
not  be  necessary  to  direct  some  inquiry  with  respect  to  the  interest  which  the  mother 
had  in  this  money.  But  on  further  consideration  I  think  the  question  may  be 
decided  upon  what  appears  on  the  face  of  the  will  itself.  And,  attending  to  the 
description  of  the  thing  given,  it  seems  to  me  that  the  Legacy  is  not  adeemed  by  calling 
in  the  mortgage.  The  essential  characteristic  of  the  Legacy  is,  that  it  consists  of  a 
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8um,  in  which  the  Testatrix  admits  that  her  mother  and  benelf  had  some  sort  of 
joint  interest,  and  which  they  were  both  desirous  of  giving  to  Bfrs.  Le  Qriee  and  her 
iamilr.  This  characteristic  was  not  at  all  dependent  on  the  particular  security 
on  wnich  the  money  might  be  placed.  The  Testatrix  considers  the  circumstance 
of  its  being  at  that  time  out  on  mortgage  as  merely  accidental.  She  speaks  of  the 
£500  "  we  have  now  out  iipon  mortgage."  That  is  descriptive  of  the  present  situation 
of  the  money.  The  next  day  it  might  not  be  out  upon  mortgage.  But  it  would 
still  be  the  £500,  in  which  the  mother  and  the  daughter  had  a  joint  interest;  and 
whichj  at  the  time  of  the  will,  they  had  out  upon  mortgage.  The  thing  given  is 
not  the  mortgage,  but  the  money.  It  is  the  saxd  sum  of  £500,  that  she  gives  to  her 
ETOcutors.  What  is  the  said  mm  %  That  sum  of  £500,  which  belonged  to  her 
and  her  mother,  and  which  at  a  given  time  was  out  upon  mortgage.  Whether 
it  remained  out  upon  mortgage  at  the  time  of  [53]  the  Testatoix's  death,  appears 
to  me  to  be  a  matter  of  indifference.  That  circumstance  is  no  ingredient  in  the 
;;ift,  either  by  way  of  condition,  or  of  inherent  description.  I  am  therefore  of  opinion 
that  the  X^egacy  is  due. 


[See  Clive  v.  Beaumant,  1848,  1  De  G.  &  Sm.  406  ;  Caton  v.  Caion,  1867,  L.  R. 
2  H.  L.  139;  Murray  v.  S^cer,  1868,  L.  R.  5  Eq.  536  ;  Naylor  v.  Goodall, 
1877,  47  L.  J.  Ch.  55  ;  Shardlow  v.  Ootterell,  1881,  18  Ch.  D.  289  ;  20  Ch.  D.  96  ; 
Ellis  v.  Bogers,  1885,  29  Ch.  D.  670  ;  Plant  v.  Bourne,  [1897]  2  Ch.  281  ;  Bank 
of  NetB  Zsaland  t.  Simpson,  [1900]  A.  G.  188.] 

Agreement  to  purchase,  established  upon  a  correspondence  referring  to  the  terms 
of  such  agreement.  Parol  evidence  is  admissible  to  explain  the  subject-matter  of 
an  agreement,  although  not  to  vary  the  terms.  Provided  the  name  be  inserted 
in  an  instrument  in  such  a  manner  as  to  have  the  effect  of  authenticating  it, 
the  requisition  of  the  act  with  respect  to  signature  is  complied  with,  and  it  does 
not  matter  in  what  part  of  the  instrument  the  name  is  found.  The  right  to  a  good 
title  does  not  grow  out  of  the  agreement  between  the  })arties,  but  is  given  by  uiw ; 
but  a  purchaser  may  waive  his  right  by  going  on  with  the  agreement  after  he 
has  full  notice  that  he  is  not  to  expect  a  good  title.  This  is,  in  such  case,  matter 
of  notice,  and  not  of  contract.  If  the  vendor  of  a  leasehold  interest  means  to  sell 
without  producing  his  lessor's  title,  he  ought  to  declare  it.  There  may  be  waiver 
without  any  specinc  contract,  as  in  cases  of  carriers,  partners,  &c.  Yeroal  declara- 
tions of  an  auctioneer  at  the  time  of  sale  not  to  be  received  in  contradiction 
to  the  printed  particulars.  But  qumre  as  to  the  efiect  of  personal  information 
of  a  mistake  in  the  particular.  QucBre,  Whether  even  a  covenant  against  incum- 
brances will  extend  to  protect  a  purchaser  against  incumbrances  of  which  he  has 
express  notice.  i 

The  Plaintiff  being  possessed  of  the  premises  in  question  (a  leasehold  house  in 
Grosvenor  Place),  by  virtue  of  a  lease  from  Earl  Grosvenor  for  eighty-nine  years 
from  Lady-day  1800,  to  Thomas  Bannister,  Esq.,  at  a  rent  of  £31,  10^.,  and  of  an 
underlease  from  Bannister  to  the  Plaintiff  for  eightynux  years  and  a  quarter  from 
Christmas  1802,  at  the  same  rent,  subject  to  a  mortgage  for  £12,000  to  Coutts, 
in  the  xnontii  of  June  1814,  entered  into  a  treaty  for  sale  thereof  to  the  Defendant, 
which  treaty  having  been  broken  off,  the  premises  were  put  up  to  sale  b^  auction 
on  the  8th  of  the  same  month,  and  bought  in  for  the  Plaintift.  The  prmted  par- 
[54]-ticular  of  sale  (with  a  copy  of  which  the  Defendant  was  proved  to  have  been 
furnished  previous  to  the  sale  taking  place)  contained  a  full  description  of  the 
premises,  and  of  the  tenure  under  which  they  were  held  ;  and  one  of  the  conditions 
was,  *  that,  on  the  24th  of  July  following,  the  vendor  should  execute  the  conveyance, 

*  with  a  good  title  to  the  estate ;  such  title  to  originate  and  be  derived  from  the 

*  lease  under  which  the  premises  were  held .  hy  the  vendor ;  and  the  purchaser 
"  should  not  be  entitled  to  call  for  the  production  of,  or  to  inquire  into,  uie  title  of 

*  the  lessor." 

After  the  auction  was  over,  the  auctioneer  (according  to  his  own  statement 
giroQ  in  evidence)  waited  upon  the  Defendant,  and  furnished  him  with  another 
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copy  of  the  printed  particular,  informing  him  tliat  the  FlaintiS  had  lowered  his 
price  for  the  premises,  and  at  the  same  time  observing,  that  if  he  (the  Defendant) 
should  purchase,  it  must  be  according  to  the  description,  and  under  the  conditions 
contained  in  the  printed  particular,  except  as  to  auction  duty  ;  upon  which  the 
Defendant  enquired  whether  it  would  make  any  difierence  if  he  should  write  on  the 
subject  to  the  Plaintiff  or  to  the  Witness,  and  was  infomed  that  it  would  be  t^e  same 
thing.  Subsequent  to  this  conversation,  some  discussion  took  place  between  the 
Plaintiff  and  Dsfendant,  in  the  course  of  which  the  former  agreed  to  abate  his  price 
from  £16,000  (the  sum  first  asked)  to  £14,000,  and,  the  Defendant  having  expressed 
a  desire  tiiat  the  mortgage  to  Coutts  should  be  suSered  to  continue  on  the  security 
of  the  premises,  the  PlaintifE  wrote  him  the  following  letter  (dated  the  26th  of  June). 
"  Mr.  0.  has  the  pleasure  to  acquaint  Mr.  F.  that  Mr.  Coutts  agrees  to  allow  the 
"  mortgage  to  continue  for  a  year,  if  Mr.  F.  will  be  so  good  as  to  call  and  promise 
"  not  to  exceed  that  time  without  further  arrangement.  Mr.  0.  has,  by  the  advice 
"  of  Mr.  Hermon  (the  auctioneer)  reduced  the  price  of  the  [65]  house  £2000,  and  he 
"  is  confident  that  in  a  year  or  two  it  would  sell  from  £2000  to  £4000  more  than 
"  he  offers  it  at  to  Mr.  F. — And,  besides  this  advantage  to  Mr.  F.,  he  requests  him 
"  to  consider,  that  the  rise  of  the  funds  gives  a  purchaser  with  a  year's  credit  an 
"  additional  advantage  of  £20  per  cent.  At  least,  Mr.  0.,  after  the  fullest  considera- 
"  tion,  and  witb  every  wish  to  conclude  an  agreement,  cannot  come  down  lower 
"  than  £14,000  for  the  house  and  fixtures  of  every  kind, — three  French  plate  chimney 
"  glasses,  two  ditto  pier  glasses,  with  satin  wood  tables,  &c. ;  but,  to  shew  his  desire 
"  of  approximation,  he  will  request  Lady  Mary^s  acceptance  of  a  pier-table  of  the 
"same  Kind,  &c.  (specifying  several  articles  of  lumiture) — Mr.  F.  agreeing  to  take 
"  the  window  curtains,  carpets,  and  furniture  on  the  principal  floor  by  valuation. 
"  In  his  instructions  to  Mr.  Hermon  yesterday,  Mr.  0.  had  required  that  Mr.  F. 
"  should  enter  from  Midsummer,  allowing  Mr.  0.  a  month  to  clear.  He  will  further 
"  give  Mr.  F.  an  option  to  enter  the  1st  oi  August,  the  Ist  of  September^  or  the  29tb, 
"  Mr.  0.  paying  up  interest,  rent,  and  taxes,  to  the  day  Mr.  F.  names."  To  this 
letter  the  Defendant  returned  an  answer,  the  same  day,  in  the  following  terms. 
"  Mr.  Foljamhe  presents  his  compliments  to  Mr.  Ogilvie,  and  is  extremely  obliged 
"  to  him  for  his  note,  and  for  the  very  liberal  and  accommodating  terms  which  he 
"  has  proposed,  and,  in  consequence  of  it,  although  Mr.  F.  is  still  of  the  same  opinion 
"  as  to  the  value  of  Mr.  O's.  house,  according  to  the  times,  he  will  not  trouble  Mr.  0, 
"  with  any  further  discussion,  but  agree  to  the  terms  first  proposed — to  give  £14,000 
"  for  the  premises,  including  fixtures  of  every  description,  the  pier  and  chimney 
"  glasses,  &c.  Mr.  0.  to  pay  the  interest  of  the  £12,000  to  the  29th  of  September, 
"  and  the  taxes,  and  to  have  that  time  to  remove.  Lady  [56]  Mary  desires  particu- 
"  larly  to  thank  Mr.  Ogilvie  for  his  very  obliging  oSer  to  her,  but,  as  she  does  not 
*  wish  to  take  the  drawing  room  furniture,  she  will  not  encroach  upon  his  liberality 
"  further  than  to  request  to  be  allowed  to  purchase  such  articles  of  furniture,  which 
"  Mr.  0.  intends  to  dispose  of,  as  may  on  further  consideration  appear  desirable. 
"  Mr.  F.  will  have  the  honour  of  calUng  on  Mr.  0.  at  half-past  eleven  to-morrow, 
"  if  not  inconvenient  to  him."  The  arrangement  with  Mr.  Coutts  was  afterwards 
'  completed  on  the  terms  desired  by  the  Defendant. 

It  was  also  in  evidence  that  the  Defendant  gave  directions  to  Hermon  to  take 
measures  for  disposing  of  the  house  he  then  lived  in,  in  consequence  of  his  having 
agreed  for  the  purchase  from  the  Plaintiff.  The  Plaintifi's  solicitors  immediately 
afterwards  prepared,  by  his  directions,  the  memorandum  of  an  agreement,  upon 
the  terms  concluded  on,  and  which  ended  by  making  the  Defendant  expressly 
agree  "  not  to  require  any  further  or  other  title,  or  evidence  of  title,  to  the  premises, 
"  than  the  existing  lease,  and  any  asd^ment  or  other  disposition  that  might  have 
"  been  made  thereof."  The  Flaintifi  signed  one  part  of  this  agreement,  and  sent  a 
counterpart  for  the  signature  of  the  Defendant,  to  the  Defendant's  solicitors,  to 
whom  the  Plaintiff's  solicitors  afterwards  (on  the  9th  of  September)  sent  an  abstract 
of  the  Plaintiff's  title,  beginning  with  the  original  lease  from  Lord  Grosvenor,  and 
also  copies  of  the  abstract  of  Lord  Grosvenor's  title,  stating,  however,  in  an  interview 
between  the  solicitors  of  the  respective  parties  on  the  20th  of  September,  that  they 
did  not  consider  the  Plaintifi  bound  to  produce  Lord  Grosvenor's  title,  but  that, 
having  procured  copies  from  his  Lordship's  solicitors,  they  had  sent  them  for  the 
satisfaction  of  the  Defendant,  and  without  prejudice  ;  and  subsequently,  by  letter. 
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they  ezpreBsly  denied  the  obli^tion  to  do  ao.  On  the  otlier  hand,  [57]  the  Defend- 
ant'B  solicitors  objected  to  the  agreement  which  had  been  prepared^  on  the  ground 
(among  others)  ol  ita  oontaining  no  stipulation  for  the  production  of  the  lessor's 
title ;  insisting  upon  having  such  stipulation  inserted ;  which  being  refused  on 
the  part  of  the  Plaintiff,  the  Defendant  declined  to  execute  the  same,  and  took  no 
further  steps  towards  the  completion  of  the  purchase. 

On  the  29th  of  September,  which  was  the  day  for  completing  the  contract,  notice 
was  given  by  the  Plaintiff's  solicitors  that  the  Plaintiff  was  ready  to  carry  the  agree- 
ment into  execution ;  and  the  Plaintiff  afterwards  filed  his  bill  for  a  specific  perform- 
ance, praying,  in  the  alternative,  that  it  might  be  declared  the  Plaintiff  was  not 
bound  to  shew  the  title  of  the  original  lessor,  or  if  he  were,  that  he  had  shewn  all 
that  was  necessary  to  establish  a  good  title. 

The  Defendant  died  before  putting  in  his  answer  to  this  bill,  and  the  suit  was 
reviTed  against  his  personal  repreientatives,  who.  by  their  answer,  contended 
that  the  treaty  by  private  contract  was  wholly  distinct  from  the  conditions  of  sale 
by  auction ;  alleging  that  the  deceased  always  considered  <  the  correspondence 
between  him  and  the  Plaintiff  as  mere  treaty,  to  be  reduced  into  an  agreement, 
and  that  he  never  had  it  in  contemplation  to  make  a  purchase  of  such  magnitude 
without  having  a  good  and  marketable  title  to  the  premises ;  and  further  sub- 
mitting that,  if  any  agreement  whatever  existed,  it  could  only  be  derived  out  of 
the  correspondence ;  and  that,  if  a  sufficient  agreement  was  constituted  by  the 
correspondence,  in  such  case  the  Plaintiff  was  bound  to  produce  his  Isssor's  title. 
They  denied  any  special  agreement  on  the  part  of  the  deceased  to  take  the  vendor's 
title  without  such  production ;  insisted  that,  if  a  written  agreement  were  to  be 
considered  as  so  constituted,  yet  any  conversation  between  the  auctioneer  [68] 
the  deceased  would  not  be  allowed  to  explain,  add  to,  or  vary  the  same ;  but  never- 
theless submitted  whether  or  not,  and  how  far,  such  letters  could  be  considered 
as  submitting  the  alleged  agreement. 

Sir  Arthur  Piggott,  Coohi,  and  Farrer,  for  the  Plaintiff. 

Sir  Samuel  Bomilly,  and  Bernal,  for  the  Defendants. 

An  objection  was  taken  on  the  part  of  the  Defendants  to  the  admissibility  of 
the  evidence  of  the  auctioneer.  It  was  insisted  that  any  question  as  to  the  terms 
of  an  agreement  must  be  decided  only  by  reference  to  the  agreement  itself ; — that 
the  evidence  offered  in  this  case  was  an  attempt  to  vary  the  agreement  by  adding 
a  term  not  to  be  found  in  it ; — that  there  was  not  a  word  in  the  correspondence, 
which  was  said  to  constitute  the  agreement,  about  the  conditions  of  sale ;  and 
that,  from  the  very  silence  of  the  agreement  resjpecting  them,  the  vendor  must  be 
held  to  be  bound  to  make  the  usual  marketable  title. 

On  the  other  side,  it  was  contended  that  the  evidence  was  offe«*ed,  not  to  add 
to  or  vary  the  agreement,  but  to  shew  what  it  was  that  the  vendor  intended  to  sell, 
and  that  the  purchaser  had  notice  of  the  vendor's  being  able  to  give  him. 

The  evidence  was  ordered  to  be  read,  without  prejudice. 

For  the  Plaintiff.  As  to  the  sufficiency  of  the  agreement,  by  letter ;  Fowle  v. 
Freeman  (9  Ves.  351  ;  Sugd.  V.  &  P.  74),  Huddleston  v.  Briscoe  {11  Ves.  583), 
Saunr{QQ}-derson  v.  Jackson  (2  Bos.  &  Pull.  238).  The  insertion  of  the  name 
in  any  part  of  a  note  or  letter,  without  formal  signature,  is  sufficient. 

Chi  the  point  of  notice,  Daniels  v.  Davison  (16  Ves.  249),  Hick  v.  PhUipg  (Pre. 
rha.  575). 

Whatever  may  be  the  r^ht  of  a  purchaser  to  require  the  production  of  the 
lessor's  title,  he  may  by  his  acts  and  conduct  waive  that  right  without  any  express 
stipulation.  White  v.  Fdjambe  (11  Ves.  337),  Deverdl  v.  Lord  Bolton  (18  Ves. 
505.  And  see,  as  to  tiie  obligation  to  produce  the  Lessor's  title,  Fildes  v.  Hooker, 
2  Mer.  424). 

The  evidence  in  this  case  is  only  a  declaration  of  what  the  vendor  has  to  sell — 
not  a  freehold,  or  leasehold  generally — but  such  an  interest  as  Mr.  OgUvie  himself 
had,  and  no  other. 

For  the  Defendants.  First,  the  letter  which  is  said  to  constitute  the  agreement 
on  the  part  of  Mr.  Foljamhe,  amounts  only  to  a  proposition  resting  on  treaty. 
Secondly,  if  there  is  an  agreement,  still  there  must  be  a  reference  to  the  Master  as  to 
title  generally. 

The  material  question,  which  is  as  to  the  production  of  the  lessor's  title,  will 
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rincipally  depend  upon  the  evidence  of  the  auctioneer,  and  to  what  extent  it  is  to 
e  received.  It  cannot  be  received  to  provfl  even  collateral  matters,  which  are  of  the 
essence  of  the  contract/  Bich  v.  Jackson  (4  Bro.  614 ;  6  Ves.  334,  note).  Brodie 
V.  St.  Paul  (1  Vea.  Jun.  326).  Clitian  v.  [60]  OtwAe  (1  Scho.  &  Lef.  22.  35. 
O'Herliky  v.  Hedges,  ib.  123).  (Powell  v.  Edmunds  (12  East.  6).  If  an  agreement 
at  all,  this  was  a  new  agreement  in  substance.  The  letten  do  not  refer  to  the  con- 
ditions of  sale,  and  the  expression  used  by  the  Defendant,  of  his  agreeing  "  to  the 
terms  first  proposed,"  is  entirely  unexplained ;  and,  if  capable  of  explanation,  it 
must  be  by  some  writing  signed,  or  otherwise  not  to  be  admitted.  *  It  ia  in  vain 
to  reduce  a  contract  to  writing,  if  you  may  afterwards  refer  to  all  that  has  passed 
by  parol."  (Per  Heath,  J.,  inPickering  v.  Dowson,  4  Taunt.  784.)  If  it  rests  doubtful 
whether  what  has  passed  in  correspondence  was  only  treaty,  according  to  Hvddle- 
ston  V.  Briscoe  (11  Ves.  583,  591),  and  Stratford  v.  Bosworth  (2  Ves.  &  B.  341), 
the  parties  must  be  left  to  law.    Daniels  v.  Davison  has  no  reference  to  this  case. 

The  Master  of  the  Boils.  Upon  the  first  point,  I  am  satisfied  that  the  letters 
amount  to  a  complete  agreement.  The  other  point  may  deserve  rather  more  con- 
sideration, and  I  shall  defer  giving  my  reasons  respecting  the  first  till  I  am  ready 
to  pronounce  judgment  on  both  togeuier. 

The  Master  of  the  Bolls  [Sir  Wm.  Grant].  Two  questions  have  been  made  in 
this  cage — first,  whether  there  is  a  complete  agreement  between  the  parties, — 
secondly,  supposing  there  is,  whether  the  Defendants  are  entitled  to  the  usual 
general  reference  with  respect  to  the  title. 

I.  As  to  the  first,  the  agreement,  supposing  it  to  be  properly  signed,  is  reduced 
to  sufficient  certainty  by  the  [61]  two  letters  of  the  26th  oi  June  1814.  I  see  nothing 
that  remained  to  be  adjusted  between  the  parties — nothing  that  required  explana- 
tion— nothing  to  be  the  subject  of  further  treaty  or  correspondence.  The  subject 
matter  of  the  agreement  is  left,  indeed,  to  be  ascertained  by  extrinsic  evidence ; 
and,  for  that  purpose,  such  evidence  may  be  received.  The  Defendant  speaks  of "  Mr. 
Ogilne's  house,"  and  agrees  '  to  give  £14,000,  for  the  premises  " ;  and  parol  evidence 
has  always  been  admitted,  in  such  a  case,  to  shew  to  what  house,  and  to  what  pre- 
mises, the  treaty  related.  In  whatever  sense  Mr.  Fdjambe  may  have  used  the 
word  "  first,"  it  creates  no  ambiguity  as  to  his  meaning ;  for  he  distinctly  specifies 
what  the  terms  are  to  which  he  does  agree.  Mr.  OgiZvie's  further  ofier  of  throwing 
certain  articles  of  ornamental  furniture  into  the  bargain  seems  indeed  to  be  accom- 

ginied  with  the  condition  of  Mr.  foljambe's  taking  the  carpets,  &c.,  at  a  valuation, 
ut  that  did  not  at  all  afiect  the  rest  of  the  agreement.  It  was  merely  an  ofier, 
which  Mr.  Foljambe  had  the  option  either  to  accept  or  decline ;  and,  when  he 
declined  it,  the  business  was  left  in  the  same  state  as  if  that  additional  offer  had 
not  been  made.  As  to  the  mortgage,  Mr.  Foljambe  appears  to  have  rested  satisfied 
with  the  information  Mr.  Ogilvie  had  given  him  as  to  Messrs.  Ooutts's  readiness 
to  continue  it  for  a  year,  and  therefore  thought  it  unnecessary  to  stipulate  any 
thing  further  than  that  the  interest  should  be  paid  to  the  29th  of  September. 
It  would  be  a  strange  objection  on  his  part,  to  say,  I  ought  not  to  have  been  so 
satisfied,  but  should  have  declined  concluding  the  agreement  till  I  had  a  direct 
assurance  from  Messrs.  CoiUts  themselves  that  they  would  give  the  required 
indulgence. 

I  hardly  know  an  instance,  in  which  an  agreement  was  to  be  collected  from  corres- 
pondence, where  it  has  [62]  been  so  clearly  made  out  as  it  is  in  this  case.  It  is  im- 
possible to  say  that,  in  Huddlestone  r  Briscoe  (1 1  Ves.  583),  the  parties  had  expressed 
themselves  in  such  explicit  terms  as  are  to  be  found  in  the  two  letters  of  the  26th 
of  June.  Yet  the  Lord  Chancellor  agreed  with  me  in  opinion  that  from  the  corres- 
pondence an  agreement  was  to  be  collected.  Stratford  v.  Bosworth  (2  Ves.  &.  B. 
341)  does  not  Imir  u^n  this  case  :  because  there  was  a  material  term  in  the  treaty, 
as  to  which  the  parties  had  come  to  no  agreement.  The  vendor  proposed  that  all 
ezpences  should  be  borne  by  the  |)urchaser,  and  to  that  proposal  the  purchaser  had 
never  assented.  But  here,  there  is  nothing  about  which  the  parties  differ.  There 
is  no  dispute,  either  as  to  the  subject  matter  of  the  agreement,  as  to  its  terms,  or  as 
to  the  time  of  its  completion. 

Another  question  is,  whether,  taking  the  agreement  to  be  sufficiently  explicit 
in  terms,  it  has  the  signature  which  is  required  by  the  statute.  It  is  admitted 
that,  provided  the  name  be  inserted  in  such  manner  as  to  have  the  effect  of 
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autheaUcatinc  the  instrument,  the  provision  of  the  act  is  complied  with,  and  it 
does  not  much  signify  in  what  part  of  the  instrument  the  name  is  to  be  found. 
In  Stokes  T.  Moore  (1  Cox,  219 ;  1  Cox  P.  W.  771.  note.  And  see  Selby  v.  Selbff, 
3  Mer.  5),  the  objection  was  that  this  authentication  was  wanting,  the  name  being 
introduced  incidentally  in  the  middle  of  the  paper,  and  referring,  in  grammatical 
construction,  only  to  a  single  term  in  the  conditions.  There  was  no  objection  on 
the  score  of  the  Christian  name  being  wanting  ;  but  the  ground  of  the  decision 
was,  that  the  name,  being  introduced  where  it  was,  did  not  govern  the  entire  agree- 
ment. In  White  v.  Proctor  (4  Taunt.  209),  the  Court  of  Common  [63]  Pleas  held 
that  the  auctioneer's  writing  down  "  Mr.  Stokes "  in  his  book  as  the  purchaser 
was  a  sufficient  signature  wiuin  the  statute.  Here,  the  name  begins  the  note,  and 
govema  all  that  u>I1owb.  I  am  therefore  of  opinion  that  there  is  in  this  ease  an 
agreement  reduced  to  a  certainty,  with  such  a  signature  as  is  required  by  the  statute. 

n.  As  to  the  second  question,  it  does  not  appear  to  me  to  be  decided  or  affected 
by  any  of  the  cases  which  have  been  cited.  In  Brodie  v.  St.  Paul  (1  Ves.  J.  320), 
the  point  was,  that  the  whole  substance  of  the  agreement  must  be  in  writing. 
And  the  agreement  in  that  case  was  uncertain  and  incomplete,  as  it  did  not  specify 
which  of  the  covenants  contained  in  another  instrument  were  to  compose  a  part 
of  it.  It  was  by  parol  evidence  that  it  was  to  be  ascertained  what  covenants  had, 
and  what  had  not,  been  read,  and  therefore  the  essential  terms  of  the  agreement 
were  to  be  ascertained  by  parol  evidence. 

Other  cases  were  cited  to  prove  what  is  clearly  established,  vie.  that  parol 
evidence  cannot  be  admitted  to  vary  a  written  agreement.  In  Powell  r.  Edmonds 
[12  JBaat.  6),  and  in  Bi^  v.  Jackson  (4  Bro.  614 ;  6  Yes.  334,  note),  the  parol  evidence 
would  clearly  have  had  that  effect ;  for,  with  respect  to  the  first,  an  agreement 
to  pay  a  certain  sum  for  a  lot  of  timber,  without  reference  to  the  quantity,  is  different 
from  an  agreement  to  pay  that  sum,  on  condition  only  that  a  given  quantity  of 
timber  was  contained  in  the  lot.  In  Rich  v.  Jackson  the  written  agreement  only 
expressed  that  a  certain  rent  was  to  be  paid  for  the  lease  agreed  to  be  taken.  The 
parol  evidence  would  have  added  a  stipulation  that  the  lessee  should  pay  the  land 
tax.  This  [64]  would,  in  substance,  have  amounted  to  a  different  agreement, 
being  for  an  increased  rent.  But  here  the  controversy  between  the  parties  is 
altogether  collateral  to  the  agreement.  No  term  in  the  written  agreement  is 
sought  to  be  varied  or  added  to.  The  right  to  a  good  title  is  a  right  not  growing 
out  of  the  agreement  between  the  parties,  but  which  is  given  by  law.  The  Defendant 
insiBtB  on  having  a  good  title,  not  because  it  is  stipulated  tor  by  the  agreement, 
but  on  the  general  right  of  a  purchaser  to  require  it ;  and  the  answer  is,  he  has 
waived  it,  having  chosen  to  go  on  with  and  conclude  the  agreement  after  he  had 
fall  notice  that  he  was  not  to  expect  it.  X  take  this  to  be  matter  of  notice,  and  not 
of  contract ;  and  so  the  Lord  Chancellor  treats  it  in  White  v.  Foljambe  (11  Ves. 
337)  and  Deverell  v.  Lord  Bolton  (18  Ves.  605 ;  and  see  Fildes  v.  Hooker,  2  Mer. 
434).  He  says,  that,  if  a  vendor  of  a  leasehold  interest  means  to  sell  without  pro- 
duction of  his  lessor's  title,  he  ought  to  declare  it.  Here,  Mr.  OgUvie  has  declared 
that  his  landlord's  title  is  not  to  be  produced  ;  and  is  he  to  be  left  in  the  same  situa- 
tion as  if  he  had  been  whoUv  silent  on  the  subject  1  If  he  had  given  no  notice, 
all  that  the  Defendants  would  have  been  entitled  to  would  be  a  reference  as  to 
title ;  and  that  is  what  they  require,  now  that  notice  has  been  given.  This  would 
therefore  be  to  exclude  the  effect  of  notice,  and  of  the  distinction  made  by  those 
dectsions,  alogether. 

Now,  it  is  impossible  to  have  more  precise  and  definite  notice  than  that  which 
has  been  given  to  Mr.  Foljambe.  Not  only  is  the  particular  of  sale  before  him  at 
the  time  of  the  auction ;  but,  after  the  auction,  a  second  copy  of  the  particular  is 
delivered  to  him,  accompanied  with  an  express  intimation  that  he  Ib  to  treat  upon  the 
footing  of  the  terms  therein  containsd.  It  is  [65]  matter  of  every  day's  practice 
that  a  party  may,  by  his  acts  and  conduct,  waive  a  right  which  he  possesses,  and 
that  this  may  be  done  without  its  being  reduced  to  the  shape  of  a  specific  contract. 
The  exemption  of  common  carriers  from  their  legal  liability,  is  affected  by  notice, 
without  any  express  contract.  So  also  the  authority  of  one  partner  to  bind  another 
may  be  limited  by  notice,  as  in  Lord  QaUvoag  v.  Matiheio  (10  East,  264).  And  the 
notice  itself  needs  not  to  be  in  writing.  In  Qunnis  v.  Erhart  (1  U.  Black.  289), 
where  the  Court  of  Common  Pleas  detezmined — and  which  determination  has  been 
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very  properly  adhered  to  ever  since — that  the  verbal  declarations  of  an  auctioneer 
at  the  time  of  sale  shall  not  be  received  as  evidence  to  contradict  the  printed  particu- 
lars, the  Court  did  not  determine  that  there  might  not  be  room  for  the  admiflsion 
of  such  evidence  where  the  purchaser  has  personal  information  given  him  of  a  mistake 
in  the  particulars.  (See  Sudg.  Vend,  and  Purch.  107,  fifth  ed.)  An  incumbrance  is, 
pro  tanto,  a  defect  of  title.  But,  suppose  the  letters  which  constitute  this  agreement 
had  taken  no  notice  of  the  ground-rent,  it  would  be  quite  impossible  to  maintain 
that  Mr.  Foljambe  was  to  have  been  indemnified  against  that  incumbrance,  when  it 
was  expressly  stated  in  the  printed  particulars.  Even  in  cases  where  there  has  been  a 
covenant  against  incumbrances,  it  has  been  sometimes  doubted  whether  that  covenant 
would  extend  to  protect  a  purchaser  against  incumbrances  of  which  he  had  express 
notice.  Suppose  Mr.  OgUvie  had  stated  in  his  particular  that  he  would  produce  his 
lessor's  title,  and  the  agreement  itself  had  been  silent  with  respect  to  it,  could  he  have 
been  allowed  to  agitate  the  question  as  to  the  obligation  of  the  vendor  of  a  lease  to 
produce  the  lessor's  title  1  I  apprehend,  he  would  not.  He  would  have  been 
bound  by  the  repre-[66]'Wiitation,  on  the  footing  of  which  the  treaty  proceeded. 
Why  is  the  purchaser  to  claim  against  that  representation  which  is  made  to  him, 
and  on  the  footing  of  which  he  is  contented  to  treat  1  It  is  to  be  presumed  that  he 
considers,  in  the  price,  the  difference  between  the  one  kind  of  title  and  the  other. 

I  am,  therefore,  of  opinion  that,  although  the  Defendants  have  a  right  to  see 
whether  Mr.  Ogilvie  himself  has  a  title,  the  reference  ought  to  exclude  any  inquiry 
into  the  title  of  the  Lessor. 

Declare,  That  the  agreement  contained  in  the  letters,  bearing  date  respectively 
the  2Gth  of  June  1814,  ought  to  be  specifically  performed  and  carried  into  execution, 
and  the  Plaintiff  not  to  be  required  to  produce  the  title  of  the  Lessor  (the  Earl 
of  Grosvenor)  and  his  Trustees  to  grant  the  Indenture  of  Lease  in  |the  pleadings 
mentioned. 

Befer^  &c.,  to  enquire  whether  the  Plaintiff  can  make  a  good  title  to  the  premises, 
to  be  derived  under  the  said  Lease,  and  the  Master  to  state  his  opinion  thereon, 
Beserve  further  directions,  &o.   (Beg.  Lib.  1816,  K  fo.  1786.) 

[67]  John  Lockman  Potingbr,  Sarah  Frances  Potinger,  and  Harriet  Ann  Potin- 
GER,  Infants,  by  Richard  Potinger,  their  next  Friend,  Plaintiffs ;  Robert 
WiGHTMAN  and  Harriet  his  Wife  (late  Harriet  Potinger,  Widow),  Wiluam 
Brock,  Benjamin  Le  Mesurier,  Richard  Potinger,  Maria  Potinger, 
Wiluam  Potinger  and  Zeua  Potinger.  Infants,  by  Irving  Brock  their 
Guardian,  William  De  Jersey,  and  Daniel  De  Lisle  Brock,  out  of  the 
Jurisdiction  of  the  Court,  John  Thomas,  Samuel  Dubbee,  Mosbb  David  Qetting, 
Newman  Smith,  and  John  Foinodestre,  Defendantg.  Both.  July  1,  21, 
1817. 

[Discussed  and  explained.  In  re  Beaumont,  [1893]  3  Ch.  490.] 

T.  P.  a  native  of  England,  domiciled  in  Guernsey,  dies  intestate,  leaving  a  widow, 
and  infant  children  by  her,  and  also  by  a  former  wife.  The  widow,  after  his  death, 
is  appointed  guardian  of  the  children  by  the  Royal  Court  of  Guernsey,  and  in 
conjunction  with  another  person,  who  is  appointed  guardian  of  the  children  by 
the  former  marriage,  sells  the  property  of  the  intestate  and  invests  the  produce 
in  the  English  funds,  after  which  she  comes  to  England  with  her  children,  and  ia 
domiciled  there.  On  the  death  of  some  of  the  children  under  age,  a  question 
arises,  whether  their  shares  of  the  property  have  become  distributable  according 
to  the  law  of  England,  or  of  Guernsey ;  and  it  was  held  that  the  liaw  of 
England  is  to  govern  the  succession,  the  domicil  of  the  children  being  (according 
to  the  opinion  of  foreign  Jurists,  our  own  Law  being  silent  on  the  subject),  to 
follow  the  domicil  of  the  surviving  mother,  where  no  fraudulent  intention  can  be 
imputed.  But  fraud  may  be  presumed,  where  no  reasonable  cause  appears  for  the 
removal* 

In  December  1805,  Thomas  Potinger,  a  native  of  England,  died  in  Guerwey,  the 
place  of  his  domicil,  intestate,  leaving  seven  children  living  at  his  decease — four  by  a 
former  wife  (the  four  infant  Defendants),  and  [68]  three  (namely.  John  Lockmnn 
Potinger,  Sarah  Frances  Potior,  the  infant  Plaintifis,  and  Henry  James  Potinger, 
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deceased  before  the  filing  of  the  Bill),  by  hia  widow  the  Defendant  Harriet  Wigktman, 
who  was  then  pr^roant  of  a  fourth  child,  afterwards  born,  the  Plaintiff,  Harriet 
Ann  Potinger. 

Shortly  after  the  decease  of  the  intestate,  the  Boyal  Court  in  Guernsey,  on  the 
nomination  of  the  nearest  relatives  of  the  children,  appointed  the  Defendant  Daniel 
De  Lisle  Brock  guardian  for  the  children  of  the  first  marriage,  and  the  widow, 
guardian  for  her  own  children ; — and,  by  permission  of  the  Royal  Court,  Daniel 
De  Lisle  Brock,  and  the  widow,  in  their  character  of  guardians,  sold  the  real  and 
pezBonal  estate  of  the  intestate  in  the  island  of  Guernsey,  and  vested  the  produce  in 
the  English  funds. 

VaSeptember  1806,  the  widow  quitted  the  island  of  Guernsey,  and  came  to  England, 
bringing  with  her  her  four  infant  children,  and  from  that  time  established  her  domicil 
in  Er^land.  In  May  1809,  Henry  James  Potinger  died  at  the  age  of  six  years ; 
and  in  April  1812,  John  Ia<^enum  Potinger  died  at  the  age  of  ten  years. 

The  Bill  prayed  the  usual  accounts  of  the  real  and  personal  estate  of  the  Int«tate. 
The  Decree  directed  an  Inquiry  "  Whether  the  Intestate  was  domiciled  in  the  island 
of  Guernsey,  and,  if  the  Master  should  find  that  he  was  domiciled  there  at  the  time  of 
his  death,  he  was  to  inquire  and  state,  who  was,  or  were,  his  heir  or  heirs  at  law, 
at  the  time  of  his  death,  and  what  was  the  law  of  the  island  with  respect  to  real 
and  personal  estates,  and  who  was,  or  were,  and  are,  according  to  the  law  of  the  said 
island,  entitled  to  the  Intestate's  real  and  personal  estate  therein,  and  in  what  shares 
and  proportions." 

[69]  By  his  Report,  dated  8th  April  1816,  the  Master  stated  that  the  Intestate 
was  domiciled  in  Guernsey  at  the  time  of  his  death  ;  and  he  also  stated  the  law  of 
Guernsey  respecting  the  descent  of  the  real  estate,  and  the  distribution  of  the  personal 
estate,  of  persons  dying  intestate  there,  as  follows  ; — "  When  a  man,  a  native  of 
"  England,  dies  intestate  in  the  said  island,  seised  and  possessed  of  real  and  personal 
"  estate  there  and  in  England,  leaving  a  widow,  and  sons  and  daughters  by  a  former 
"  wife,  and  sons  and  daughters  by  bis  surviving  widow,  who  was  at  his  death  ensient 
"  with  child  (which  was  in  due  time  after  his  death  born  alive),  the  widow  of  such 
'  intestate  is  entitled  to  dower,  which  is  the  possession,  use  and  enjoyment,  during 
"  her  life,  of  one  third  part  of  the  real  estate  which  her  said  deceased  husband  was 
"  seised  and  possessed  of  at  the  time  of  his  death  in  the  said  island  of  Guernsey,  unless 
**  by  some  stipulation  in  the  marriage  contract  it  should  have  been  provided  otherwise. 
"  (hie  third  part  of  the  personal  estate  becomes  the  widow's  property,  and  no  real 
'  estate  in  Guernsey  can  be  devised  by  will.  The  real  estate  in  that  island  is  divided 
~  after  the  death  of  the  owner  in  the  folbwing  manner,  viz.  one-twentieth  part  of  the 
"  land  (the  buiklings  thereon  included)  belongs  to  the  sons,  and  is  taken  where  the 
"  eldest  son,  purposely,  for  him  and  his  brothers,  places  a  stake  ;  out  of  which  he  is 

allowed  for  his  eldership  according  to  the  quantity  of  land,  or  value  of  the  same,  viz. 
'  from  16  to  22  perches  of  ground  adjoining  the  spot  where  he  has  fixed  the  stake. 
"  The  rest  of  the  said  20th  part,  if  any,  is  divided  between  him  and  his  brothers  in 
'  equal  portions,  and  the  remaining  nineteen-twentieths  of  the  land  are  divided  as 
"  followB  : — two-thirds  to  the  eldest  son, -and  hia  brothers,  in  equal  portions,  and  the 
"  other  third  part  for  the  sisters,  to  be  divided  equally  between  them.  But,  if  the 
"  sons  [70]  more  ia  number  than  the  daughters,  and,  by  claiming  one-third  of 
"  the  whole  real  estate,  the  sisters  would  have  each  more  than  each  of  their  brothers, 
'  the  brothers  may  require  that  the  real  estate  should  be  equally  divided  between  all 
'  the  children,  the  brothers  giving  up  their  claim  to  the  said  twentieth  part  (the 
'  eldership,  whidi  the  eldest  son  is  always  entitled  to,  excepted),  to  which  they  would 
"  otherwise  have  been  entitled  ;  but  the  whole  to  be  subject  to  the  widow's  dower  as 
"  aforesaid. — After  the  widow  has  taken  one-third  out  of  the  personal  estate,  the  elder 
"son  is  allowed,  for  his  eldership,  one-seventh,  or  at  most  one-sixth  part,  of  the 

remaining  two-thirds,  so  far  as  the  same  consists  of  household  furniture,  plate, 
"  jewels  and  linen,  or  what  is  called  mewbles,  mewblons ;  and  all  the  remainder  of 
"  the  personal  estate  is  divided  between  him,  his  brothers  and  sisters,  in  equal  portions. 
"  In  case  any  or  either  of  the  sons  or  daughters  of  such  deceased  person  should  die 
*  without  issue,  and  unmarried,  the  real  estate,  to  which  such  children,  so  dying, 
"  were  entitled  at  their  respective  deaths  in  the  island,  becomes  distributable  in  equal 
"  portions  between  all  the  surviving  brothers,  exclusively  of  the  sisters,  without 
"  distinction,  whether  they  be  of  the  6rst  or  last  wife ;  and  a  similar  distribution  of 
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"  their  personal  estate,  if  they  be  domiciled  in  the  island,  takes  place  between  the 
"  brothero,  exclusively  of  the  sistera,  abo  without  distinction,  whether  they  be  of  the 
"  firat  or  second  marriage';  but,  if  such  child  or  children,  whether  they  be  of  the  first 
*  or  second  marriage,  should  have  acquired  a  settlement,  and  be  domiciled  out  of 
"  the  island,  the  division  of  their  peraonal  estate  should  be  made  in  conformity  to  the 
"  laws  where  such  child  or  children  had  acquired  a  settlement,  and  were  domiciled." 

[71]  After  ascertaining  the  original  shares  of  the  respective  parties  in  the 
Intestate's  personal  estate,  the  Master  proceeded  to  certify  that,  in  consequence  of 
the  death  of  John  Lockman  Potinger,  and  Henry  James  Potinger,  their  shares  in  the 
Intestate's  personal  estate  were  become  divisible  in  equal  shares  between  their 
surviving  brothers,  the  Defendants,  Richard  Potinaer  and  William  Potinger. 

When  the  cause  came  on  for  farther  directions,  this  conclusion  was  controverted  ; 
and  it  was  contended,  on  the  part  of  the  widow  and  the  daughters,  that  the  shares 
of  the  deceased  children  were  distributable  by  the  law  of  England.  It  being  ad- 
mitted that  personal  propertv  is  regulated  by  the  domicil  of  the  proprietor,  the 
question  was,  whether  the  deceased  children  retained  their  paternal  domicil  in 
Guernsey,  or  acquired  a  new  derivative  domicil  from  their  mother  in  England. 

By  an  Order  dated  26th  July  1816,  it  was  referred  back  to  the  Master  to  report 
the  domicil  of  the  children  at  the  time  of  their  death,  with  liberty  to  state  any  special 
circumstances. — By  his  report,  dated  8th  March  1817,  the  Master  found  that  the 
children,  at  the  time  of  their  death,  were  domiciled  in  Englcmd.  The  cause  coming 
on  again  for  farther  directions,  the  question  was  argued. 

Bell  and  Heald  (for  the  Defendants  Richard  Potinger  and  William  Potinger, 
the  surviving  brothers),  argued,  against  the  Master's  Report,  that  there  had  been  no 
change  of  domicil  The  question  had  never  been  positively  decided,  and  there  was 
no  law  in  the  island'of  Guernsey  applicable  to  the  case.  By  the  law  of  England,  it 
was  a  question  of  intention.  An  mfant  was  incapable  of  exercising  uiy  intention — 
and  to  give  such  a  power  [7^  to  a  guardian,  would  Iw  to  invest  him  with  an  authority 
greater  than  the  law,  in  o^er  instances,  denies— such  as,  an  authority  to  change 
the  nature  of  the  infant's  property.  It  would,  besides,  be  holding  out  a  temptation 
to  fraud. 

Sir  jS".  Romilly,  and  Swanston,  for  the  PlaintiSs.  The  proposition  which  we 
maintain  is,  that  the  domicil  of  the  widow,  combining  (during  her  widowhood) 
the  characters  of  guardian  and  head  of  the  family,  is  communicated  to  her  minor 
children. 

The  power  to  transfer  the  domicil  of  the  minor  is  inherent  in  the  guardian.  It 
is  absurd  to  suppcee  that  the  law  appointing  him  to  protect  the  interests  of  the  minor, 
omits  to  invest  nim  with  powers  adapted  to  afford  that  protecti(m — ^nor  can  it  he 
denied  that  the  interests  of  the  minor  may  in  many  events  be  promoted  by  the 
transfer,  or  prejudiced  by  the  permanence  of  his  domicil. 

This  case  affords  an  example  of  a  most  important  benefit  consequential  on  the 
transfer, — the  acquisition  of  a  power  of  disposition  over  personal  estate. — By  the 
law  of  Guernsey,  the  children  could  not  dispose  of  their  property,  either  real  or 
personal,  during  their  minority — By  the  law  of  England,  they  are  competent  to 
dispose  of  their  personal  property  by  will,  at  the  age  of  fourteen.  (Co.  Litt.  89 ; 
Harg.  Note  6.)  The  transfer  of  the  domicil  therefore,  gave  to  them,  at  that  age, 
the  absolute  interest  in  property,  of  which  they  were  before  only  tenants  for  life  ; 
an  advantage  so  substantial  that  it  has  frequently  been  assigned  by  Courts  of 
Equity,  as  a  reason  for  permitting  the  conversion  of  the  real  estate  of  an  infant  into 
peraonalty,  and  prohibiting  the  [73]  converse,  Pierson  v.  Shore  (1  Atk.  480),  Earl  of 
Winchelsea  v.  Nordiffe  (1  Vem.  437),  Thomas  v.  Hetntl  (2  Yes.  J.  264). 

It  would  not  be  difficult  to  suggest  cases  of  ordinary  occurrence,  in  wnich,  without 
a  power  in  the  guardian  to  transfer  the  domicil  of  the  minor,  a  British  subject  resident 
in  England  must  continue,  during  his  minority,  immutably  domiciled  in  a  hostile 
territory. 

Upon  principle,  therefore,  the  guardian  is  competent  to  transfer  the  domioil  of 
the  minor ;  but,  at  least,  it  seems  impossible  to  deny  that  power  to  the  Widow, 
who,  succeeding  on  the  death  of  her  Jiusband  to  the  station  of  head  of  the  family, 
combines  that  character  with  the  character  of  guardian.  To  deny  her  power,  is  to 
affirm  the  general  proposition,  that  after  the  death  of  the  father,  the  domicil  of  the 
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minor,  however  much  his  intereata  may  require  a  change,  remains  immutable  during 
his  minority. 

Of  aathority  on  this  subjeot,  in  the  English  law,  none  exists— Hie  dielum  of 
Lord  AlnideVf  that  a  minor  cannot,  during  his  state  of  ]>upillage,  acquire  a  domicil 
of  his  own  (Somerville  v.  SomervUle  (5  Ves.  787)),  obviously  refers  to  a  domicil, 
acquired,  according  to  the  expression  of  Bynkershoeky  "  ;>roprio  marte'  by  the  minor's 
own  acts  ;  but  it  has  been  much  discussed  by  foreign  jurists,  to  whose  opinions  (in 
the  absence  of  domestic  authorities)  our  Courts  are  accustomed  to  resort,  on  questions 
which  (like  the  present),  must  be  decided  rather  by  general  principles  of  law,  than  by 
the  peculiar  doctrines  of  any  local  code. 

u4]  Voet  (1)  maintains  the  right  of  the  aurvivLDg  parent,  whether  father  or 
mother,  to  transfer  the  domicil  of  the  minor ;  with  the  exception  of  cases,  in  which 
the  transfer  is  made,  not  for  the  benefit  of  the  minor,  but  m  contempbtion  of  his 
death,  and  with  the  purpose  of  securing  a  Uiver  share  in  the  suceession.  In  such 
eases,  the  attempt  to  transfer  the  domicil  is  fraudulent,  and  therefore  ineffectual ; 
but,  in  order  to  raise  the  presumption  of  fraud,  two  circumstances  must  concur  ; 
a  change  of  domicil  to  a  place,  the  law  of  auccession  of  which  is  more  favourable  to 
the  surviving  parent  than  the  law  of  the  place  of  original  domicil,  and  indisposition 
of  the  minor  at  the  time  of  the  change. 

Rodenburg  (De  Jure  CTonj.  Tit.  2,  cap.  1,  a.  6 ;  cap.  2,  b.  2,  3),  in  substance  agrees 
with  VoeL 

[75]  Bynkershoekt  who  devotes  a  whole  chapter  to  the  discussion  of  this  particular 
queation,(2)  ascribes  to  the  [76]  surTiving  parent  an  absolute  power  of  transferriug 
tne  domicil  of  the  minor  ;  and  he  objects  to  the  exception  of  cases  of  fraud,  assigning 
aa  the  ground  of  hia  objection,  the  difficulty  of  ascertaining  the  intention  of  the 
parent,  and  of  defining  the  requisite  degree  of  indiapoeition  in  the  minor. 

The  French  law  on  this  subject,  as  it  is  to  be  collected  from  Denisart  (Voce 
Domicile,  s.  9,  14,  37),  appears  involved  in  some  degree  of  confusion ;  but  Pothier, 
who  discusses  the  question  at  length, (3)  though  he  differa  from  other  jurists  in 
denying  to  the  guardian,  explicitly  agrees  with  them  in  [77]  ascribing  to  the  sui- 
viving  parent,  the  power  of  transferring  the  minor's  domicil.  By  the  Code  Napoleon 
(Code  Civ.  Liv.  1,  tit.  3,  art.  108)  it  is  declared  that  the  minor,  not  emancipated,  has 
htB  domicil  at  that  of  hia  father  and  mother  or  guardian  ;  a  proposition  which  would 
not  be  true  unleaa  the  domicil  of  the  minor  changed  with  the  domicil  of  hia  parent  or 
guardian. 

The  passage  in  Momae  (Oba.  in  God.  lib.  3.  tit.  20,  p.  129),  to  which  Bynkershoek 
and  Pothier  refer,  containa  an  examination  of  the  question,  whether,  after  the  death 
<rf  both  parenta,  the  guardian  poaaessea  the  power  of  transferring  the  domicil  of  the 
minor.  That  question  he  represents  as  undecided,  himself  supporting  the  negative. 
The  power  of  the  surviving  parent  is  not  discussed. 

In  a  Collection  of  continental  Jurisprudence  (Decisiones  celeberrimi  Sequanorum 
Senatus  Bolani,  authore  Joanne  Grivello,  Seqnano  (Dec.  11,  p.  21,  24));  a  Case  is 
reported,  which  involved  this  question.  Throughout  the  argument  (and  the  case 
appears  to  have  been  elaborately  argued),  it  was  assumed  on  one  side,  and  admitted 
on  the  other,  that  the  widow  is  competent  to  transfer  the  domicil  of  her  minor 
children.  The  decision,  proceeding  on  another  ground,  left  that  question  untouched. 

Upon  principle  and  authority,  therefore,  it  seems  clear  that  the  widow  is  com- 
petent to  transfer  the  domicil  of  her  children  during  their  minority. 

The  only  objection  opposed  to  this  conclusion  is,  that  by  the  transfer  of  the 
domicil  in  the  event  of  the  minor'a  death,  the  righta  of  hia  representatives  are  vuied. 

[78]  In  reply  to  this  objection,  it  is  sufficient  to  recur  to  theprinciple,  that  the 
office  of  guardian  is  instituted  for  the  benefit  of  the  minor. — The  conduct  of  the 
widow,  acting  in  the  characters  of  guardian  and  head  of  the  family,  is  to  be  regulated 
by  the  intereata  of  those  whom  she  is  appointed  to  protect. — To  contend  that  an  act 
performed,  bona  fide,  for  the  benefit  of  the  children,  may  be  impeached,  because  it 
happens  to  affect  the  heir,  or  next  of  kin,  is  to  maintain  the  absurdity,  that  the 
rights  of  the  representatives  control  the  rights  of  the  proprietor. 

In  the  instances  of  infancy  and  lunacy,  this  Court  has  repeatedly  directed,  or 
nmfinned,  acta  beneficial  to  the  intereata  of  the  infant  or  lunatic,  but  prejndici^  to 
one  class  of  his  representatives.    Vernon  t.  Vernon  (cited  in  Ex  p.  Bromfield^ 
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3  Bro.  C.  C.  G13),  Pierson  v.  Shore  (1  Atk.  480),  Jerwood  v.  Twyne  (Amb.  417). 
Oxenden  v.  Lord  Compton  (2  Ves.  Sen.  69.    But  see  Ware  v.  PolhiU,  11  Ves.  278). 

The  conclusion  at  which  we  thus  arrive,  on  principle,  and  the  authority  of  foreign 
jurists,  is  confirmed  by  the  analogy  of  a  series  of  decisioni  in  our  own  GourUi, 

Under  the  system  of  poor  laws  established  in  this  country,  if  a  widow  removes 
with  her  infant  children,  and  acquires  a  new  settlement,  that  settlement  is  com- 
municated to  them,  and  supersedes  their  original  paternal  settlement  {Inhabitants 
of  Woodend  v.  Inhabitants  of  Paulspury  (Raym.  1473;  Stra,  746,  S.  C),  Rex  v. 
Inliabitants  of  Barton  Turfe  (Burr.  Sett.  Ca.  49),  Rex  v.  Inhabitants  of  Oulton 
(Burr.  Sett.  Ca.  64). 

[79]  This  doctrine  is  founded,  not  on  positive  statute,  but  on  general  principles  of 
law.  (See  Woodeeon's  Lectures,  p.  278,  279,  and  the  History  of  the  Law  of  Settle- 
ments, in  1  Nolan's  Poor  Laws,  236,  and  seq.  to  276.)  The  statute  determines  the 
settlement  of  the  parent ;  but  the  conclusion  that  the  settlement  of  the  parent  is 
eommunicated  to  the  children,  is  deduced  from  a  course  of  reasoning  precisely 
analogous  to  that  by  which  the  foreign  jurists  establish  the  like  conclusion  in  the  law 
of  domieil.  In  effect,  therefore,  these  decisions  amount  to  a  recognition  of  the  reason- 
ing from  which  that  doctrine  is  a  necessary  inferwce ;  and  in  words  they  declare, 
that  by  the  English  law,  the  widow,  on  the  death  of  her  husband,  becomes  the  head 
of  the  family. 

Hart,  ShadvxU,  and  Girdlestone,  for  Defendants  in  the  same  interest. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  On  the  subject  of  domieil,  there  is  so 
little  to  be  found  m  our  own  law  that  we  are  obliged  to  resort  to  the  writings  of  foreign 
jurists  for  the  decision  of  most  of  the  questions  that  arise  concerning  it.  The  dictum 
of  Lord  Alvanley  in  Somerville  v.  Somerville  (5  Ves.  787)  has  no  relation  to  the  point 
now  in  dispute.  He  is  speaking  of  the  power  of  a  minor  to  acquire  a  domieil  by  his 
own  acts.  Here  the  question  is,  whether,  after  the  death  of  the  father,  children 
remaining  under  the  care  of  the  mother,  follow  the  domieil  which  she  may  acquire, 
or  retain  that  which  their  father  had  at  his  death,  until  they  are  capable  of  gaining 
one  by  acts  of  their  own.  The  weight  of  authority  is  certainly  in  favour  of  the  former 
proposition.    It  has  the  sanction  both  of  Voet  and  Bpnkershoek  ;  the  former  however 

?[ualifying  it  by  [80]  «■  condition  that  the  domieil  shall  not  have  been  changed  for  the 
raudulent  purpose  of  obtaining  an  advantage  by  altering  the  rule  of  succession. 
Pothier,  whose  authority  is  equal  to  that  of  either,  maintains  the  proposition  as 
thus  qualified.  There  is  an  introductory  chapter  to  his  treatise  on  the  Custom  of 
Orleans,  in  which  he  considers  several  points  that  are  common  to  all  the  customs 
of  France,  and,  among  others,  the  law  of  domicif.  He  holds,  in  opposition  to  the 
opinion  of  some  Jurists,  that  a  tutor  cannot  change  the  domieil  of  his  pupil,  but  he 
considers  it  as  clear  that  the  domieil  of  the  surviving  mother  is  also  the  domieil  of 
the  children,  provided  it  be  not  with  a  fraudulent  view  to  their  Buccession  that 
she  shifts  the  place  of  her  abode.  And  he  says,  that  such  fraud  would  be  presumed, 
if  no  reasonable  motive  could  be  assigned  for  the  change. 

There  never  was  a  case  in  which  there  could  be  less  suspicion  of  fraud  than  the 
present.  The  father  and  mother  were  both  natives  of  England.  They  had  no  long 
residence  in  Guernsey,  and,  ^ter  the  father's  death,  there  was  an  end  of  the  only  tie 
which  connected  the  family  with  that  island.  That  the  mother  should  return  to  this 
country,  and  bring  her  children  with  her,  was  so  much  a  matter  of  course  that  the 
fact  of  her  doing  so  can  excite  no  suspicion  of  an  improper  motive.  I  think  therefore 
the  Master  has  rightly  found  the  deceased  children  to  have  been  domiciled  in 
England.  It  is  consequently  by  the  law  of  this  country  that  the  succession  to  their 
personal  property  must  be  regulated. 

(1)  Comm.  ad  Fand.  Lib.  6,  tit.  1,  s.  100.  The  case  put  by  Voet  in  the  passage 
referred  to  explains  clearly  the  nature  of  the  fraud  intended. 

"  Quid  enim,  si  pater  materve  ex  ea  HollandioB  parte  quae  jure  SccAinico  regitur, 
et  in  qua,  soluto  per  mortem  conjugis  matrimonio,  superstes  liberis  nequit  ab 
intestato  haeres  esse,  in  alteram  ejusdem  HollandicB  partem,  quae  jure  jEsdomico, 
parentem  superstitem  ad  luctuosam  filii  hsereditatem  vocante,  utitur,  domi- 
eilium  transtulerit,  (^uod  impuberem  languentem  videt,  ac  propediem  turbato 
mortalitatis  ordine  sibi  orbitatem  superventuram  veretur,  quo  possit  ex  novi 
domicilii  jure  impuberi  succedere  t  "—But  he  goes  on  afterwards  to  say,  "  Contra, 
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si  nulla  talis  hsreditatis  ant  alterius  commodi,  cum  tertii  detrimento  captandi, 
ratio  appareat ;  si  cum  parenU,  juslam  out  probabUem  causam  migrandi  habente, 
liberi  sani  vegetique  migrent ;  &e.,  nihil  impedimento  est,  quo  minus  talis  migratio 
parentis  superstitis,  bona  fide  facta,  etiam  ad  domicilii  pupillaris  translationem 
effieax  foret,  etiamsi  deinde  ipsis  sine  testamento  decedentibus  parens  superstes  ex 
nori  domicilii  jure  hieres  sit,  &c. 

(2)  Qusest  Jur.  Priv.  Lib.  1.  o.  16.   The  Chapter  is  thus  entitled. 

"  De  domicilio  impuberis  vel  minoris,  et  an  superstes  parens  vel  tutor  id  mutare 
posset,  et  quo  effectu  circa  successionem  ab  intestate  7  " 

And  he  puts  a  case  which  came  under  his  cognizance  as  a  member  of  the  Supreme 
Council  of  Holland,  and  which  appears  decisive  of  the  present  question. 

"  Pater  Amsterdammensis  et  matrem  et  Titium  qui  Amsterdam!  habitabat,  liberis 
suis  tutoresdedit  Mater  eademque  vidua,  mense  Maj.  1714  cum  liberis  quinque, 
quos  penes  se  habebat,  Amsterdamo  abit,  et  Liedam  domicilium  transfert.  ut 
minon  aumptu  ibi  se  suosque  exhiberet,  nihil  quicquam  contradicente  tutore 
Amsterdamvutui.  Mense  Nov.  ejusd.  anni,  TUia  (qun  erat  ex  quinque  liberis), 
AmiUrdamum  redit,  et  ibi  eduoanda  traditur  Matronse  cuidam  in  scholapuellari. 
Mense  Aug.  1773,  ilia  Titia,  Leidam  reversa,  moliebatur  nuptias  cum  Mavio. 
Cum  Mater  diasentiret,  a  Titia  et  McBvio  vocatur  ad  magistratum  Leidensem,  ut 
redderet  dissenaua  sui  rationes.  Superveniunt  magistri  pupillares,  qui  AmsUrdami 
aunt,  et  contendunt  illas  rationes  apud  se  esse  reddendas ; — Titiam  enim  minorem 
Dunquam  domicilium  mutasse.  Gum  ea  res  unice  penderet  a  mutatione  domicilii, 
placuit  partibus  de  ilia  prsetermissis  aliis  judicibus,  statim  litigare  apud  Senatum 
Supremum.  Senatus  nihil  verius  esse  putavit,  quam  viduam,  quinque  liberomm 
matrem,  eandenque  tutri  cem,  potuisse,  quo  vellet,  domicilium  transferre,  et  revera 
cum  Titia  minore,  et  reliquis  fratribus  et  aororibus  transtuliase  Leidam,  ubi  simul 
sdhuc  habitabant.  Patiia  domicilium  morte  extinctum  erat,  et  mater  nunc  sui 
juris,  paraimoniiB  eonaulena,  cum  Uberis  suis  LeidcB  edere,  quam  Anuterdami 
esurire,  maluit.  Quod  autem  Titia,  ad  soholem  puellarem  frequentuidam,  novem 
fere  meases  Amsterdami  morata  fuerit,  eo  ipso  domicilium  mutaase,  nemo  facile 
dixerit,  et  contra  quoque  responsum  est.  Atque  ita  Senatus,  21  Jul.  1716,  judicavit 
Titiam  Leid<B  habitare,  et  ibi,  si  vellet,  matrem  posse  matrimonio  contradicere." 

Bynkershoek  afterwards  states  the  case  put  by  Voet  and  Rodenburg,  and  dis- 
countenances, even  so  far  as  to  ridicule,  the  distinction  made  by  them  of  a  fraudulent 
chimgB  of  domicil,  as  to  its  authorizing  an  inquiry  quo  animo  the  chuige  was  effected. 

(3)  Coutumes  d'Orleemt,  p.  6,  8. 

Introd.  Generale.  Chap.  1,  a.  1,  No.  16-20. 

After  denying  to  the  Tutor  or  Guardian  the  power  of  changing  the  domicil  of 
his  Ward  or  PupU,  this  Writer  goes  on  to  say  as  to  the  surviving  mother, 

"  II  a*en  est  pas  de  meme  de  la  mere  :  la  puissance  paternelfe  etant,  dans  notre 
droit  (difierent  en  cela  du  droit  Romain),  commune  au  pere  et  a  lamere  :  la  mere, 
apres  la  mort  de  son  man,  succede  auz  droits  et  a  la  qualite  de  chef  de  la  famille 
qu'avoit  son  mari  vis-a-vis  de  leuis  enfans :  son  domicile,  quelque  part  qu'elle  juge 
de  le  traruferer  sans  fraude,  doit  done  etre  celui  de  sea  enfans,  jusqu'  a  ce  qu'ils  aient 
pu  s'en  choisir  un  qui  leur  soit  propre. 

II  y  auroit  fraude,  s'il  ne  paroisoit  aucune  raison  de  sa  translation  de  domicile  que 
celle  de  procurer  des  avantages  dans  les  successions  mobiliaires  de  ses  enfans. 

Les  enfans  euivent  le  domicile  que  leur  mere  s'etablit,  sans  fraude,  lorsque  ce 
domicile  lui  est  propre.  et  que,  demeurant  en  viduite,  elle  conserve  la  qualite  de  chef 
de  famille. ' 
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[81]  2-  Levy  and  E.  PACinoo,  Plaintiffs,  against  E.  LiNDO,  and  Hoggart  and 
Philups  (Auctioneers).  Defendants.   June  26,  1817. 

On  a  Bill  for  apecific  performance,  the  questions,  nrhether  time  was  originally  of 
the  essence  of  the  contract,  and  whether,  being  so,  the  Defendant  haa  done  any  act 
whereby  he  has  waived  it  as  a  ground  of  objection  to  the  performance,  are  questions 
depending  on  evidence,  and  not  to  be  decided  except  upon  the  hearing.  Motiou 
for  an  Injunction  to  restrain  proceeding  in  an  action  for  recovery  of  the  deposit, 
opposed  upon  that  ground,  and  upon  the  ground  of  other  obiections  to  the  title, 
miich  could  not  be  disposed  of  except  at  the  hearing,  was  therefore  granted. 

The  Plaintiffs,  who,  together  with  Macirone,  were  Devisees  in  trust  for  sale 
under  the  will  of  Angela  Levy,  put  up  the  premises  in  question  to  auction  in  the 
month  of  May  1816,  when  tne  Defendant  Lindo  became  the  purchaser  upon  the 
conditions  of  the  sale,  one  of  which  was,  that  the  purchaser  should  pay  a  part  of  his 
purchase  money  by  way  of  deposit  at  the  time  of  sale,  and  sign  an  agreement  to 
pay  the  remainder  on  the  24th  of  Jurie  following,  upon  having  a  good  title.  The 
abstract  being  delivered,  several  objections  were  taken  on  the  part  of  the  purchaser ; 
one  of  which  objections  was,  that  Macirone  (one  of  the  Devisees)  being  an  alien, 
one-third  of  the  estate  fell  to  the  crown  on  the  death  of  the  Tratator ;  another,  that 
the  son  and  heir  at  law  was  an  Infant,  and  the  will  could  not  be  established  during 
his  minority ;  and  a  third  objection  was,  that  the  Testator  had  committed  an  act 
of  suicide  by  throwing  himself  out  of  window,  in  consequence  of  which  he  died, 
and  the  Coroner's  Inquest  had  found  a  verdict  of  Insanity, — that,  during  the 
interval  between  the  commission  of  the  act  and  his  death,  the  will  in  question  was 
made, — and  it  was  therefore  at  least  doubtful  if  that  will  could  be  established.  These 
objections  not  having  been  removed  to  the  Defendant's  satisfaction,  his  solicitor, 
in  the  month  of  December  1816  gave  notice  in  writing  to  the  [82]  solicitor  for  the 
Plaintiffs,  that  he  considered  the  contract  at  an  end,  and  should  require  his  deposit 
to  be  returned.  After  receiving  this  notice,  the  Plaintiffs  proceeded  to  remove  the 
first  of  the  objections  by  obtaining  a  warrant  under  the  sign  manual  for  a  grant  of 
the  third  part  of  the  premises  which  had  fallen  to  the  Crown.  But  a  doubt  then 
arose  whether  this  grant  was  effectual,  upon  the  ground  that  a  right  to  an  un- 
divided third  part  having  fallen  to  the  Crown,  would  draw  after  it  the  entirety  ;  in 
which  case  the  grant  of  that  third  part  only,  would  not  cure  the  defect  of  title. 
With  the  view  of  removing  the  doubt  as  to  the  validity  of  the  will,  a  bill  had  been  filed 
by  the  Plaintiffs  to  have  the  trusts  of  the  will  established. 

Under  these  circumstances,  the  Defendant  (the  purchaser)  brought  his  action 
against  the  auctioneers  to  recover  back  the  deposit ;  whereupon  the  present  Plain- 
tiffs filed  thei.>  bill  for  a  specific  performance  of  the  agreement,  and  for  an  injunction 
to  stay  proceedings  in  the  action  so  commenced.  The  Defendant  (the  purchaser), 
by  his  answer,  relied  on  the  validity  of  his  objection  on  the  ground  of  alienage, 
insisting  on  an  abatement,  in  respect  of  the  deterioration  of  the  premises,  in  case 
the  Court  should  be  of  opinion  that  a  good  title  could  be  made. 

Bell  and  Perkins^  for  the  Plaintiffs,  now  moved  for  an  injnnotion. 

Sugden  and  Pemberton,  contra,  opposed  the  motion  on  the  ground,  first,  that 
time  was,  in  this  case,  of  the  essence  of  the  contract ;  the  conditions  of  sale  providing 
for  the  completion  of  the  title  within  a  month  from  the  time  of  the  sale ;  the 
premises  consisting  of  a  house,  the  value  of  which  was  considerably  diminished, 
and  [83]  which  would  continue  from  day  to  day  to  deteriorate,  in  consequence  of 
its  being  left  untenanted,  which  it  had  been  ever  since  Midsummer ; — that  it  was 
clearly  settled  (as  in  Uoyd  v.  Collett,  4  Bro.  C.  C.  469 ;  4  Ves.  689 ;  Sugd.  Vend, 
and  Purch.  307,  (4th  ed.)),  that  a  specific  performance  shall  not  be  enforced,  not  only 
where  no  steps  have  been  taken  by  the  vendor,  but  even  (in  cases  of  unreasonable 
delay),  i^ter  steps  have  been  taken,  and  where  the  purchaser  has  been  actually  let 
into  possession  ;  as  in  Dickenson  v.  Heron  (Su^.  Vend.  &  Furoh.  397),  where  the 
Master  of  the  Bolls  said  that  the  Defendant  might  have  waived  the  agreement,  if. 
upon  the  delay  in  the  first  instance,  he  had  resisted  the  speoifio  performance.  And 
they  also  relied  on  the  objections  before  mentioned. 

Bell,  in  reply.  These  objections  to  the  title  cannot  be  allowed  to  prevail.  The 
manner  of  the  Testator's  death  was  publicly  known— the  death  itself  was  announced 
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by  advertiaement  in  the  regular  way.  The  purchaser  cannot  be  taken  to  have 
been  ignorant  of  it,  or  of  the  circumstanceB  attending  it ;  and  he  must  be  presumed 
to  faaTO  been  satisfied. 

Besides,  a  bill  has  since  been  filed  to  have  the  trusts  of  the  will  established,  and 
the  contract  cannot  be  said  to  be  at  an  end  on  that  ground  of  objection.  Time 
cannot  be  established  as  a  valid  ground  of  objection  to  a  specific  performance,  except 
at  the  hearing  of  the  cause,  because  whether  it  is  an  objection  or  not,  depends  on  a 
variety  of  circumstances.  And  it  has  for  this  reason  been  repeatedly  decided, 
that  a  Court  will  not  entertain  the  question  on  a  demurrer. 

[84i  The  Lord  Chancellor  [EldonJ.  With  regard  to  the  form  of  tliis  ftppHcation  ; 
generally  speaking,  it  is  almost  of  course  to  entertain  such  a  motion  on  the  part  of 
the  vendor  ;  the  auctioneer,  who  is  the  nominal  Defendant  at  law,  being  merely  in 
the  situation  of  a  stake-holder.  There  may  be  cases  in  which  the  Court  would  refuse 
to  interfere,  but  this  must  be  by  reason  of  the  particular  circumstances. 

As  to  the  objections  which  hare  been  made  to  the  performance  of  the  contract, 
that  on  the  ground  of  the  heir  at  law  being  an  infant,  misht  appear  to  have  some 
weight  in  it,  but  for  the  decisions  which  have  established  that,  on  a  contract  under 
a  devise  in  trust  to  sell,  the  purchaser  is  bound,  notwithstanding  the  infancy  of 
the  heir  at  law.  Then  as  to  time — liord  Thurlow  has  said,  on  occasions  without 
number,  thatltime  is  not  of  the  essence  of  the  contract,  and  that  not  even  the  agreement 
of  the  parties  can  make  it  8o.(l)  I  have  deviated  from  that  rule,  so  far  as  to  say 
that  time  may,  in  certain  cases,  be  of  the  essence  of  the  contract ;  and  there  is  no 
species  of  purchase  to  which  the  reason  of  this  deviation  is  more  applicable  than  to 
that  of  a  house  for  residence.  But,  in  order  to  this,  it  must  be  shewn  that  the  terms 
of  the  contract  made  time  of  the  essence  of  the  contract,  and  also  that  the  conduct 
of  the  parties  has  not  been  such  as  to  alter  it  in  that  point ;  for  the  benefit  of  the 
objection  in  respect  of  time  may  be  waived,  even  although  it  was  originally  made 
essential.  Therefore  the  question,  whether  time  was  originally  of  the  essence  of 
the  contract,  and  whether  (if  it  were),  it  continued  to  be  [85]  bo,  are  questions 
depending  on  evidenoe,  and  not  to  be  determined  on  the  present  application. 
Neither  am  I  able  to  decide  upon  the  objection  with  respect  to  the  insanity  of  the 
testator.  For,  admitting  that  by  the  coroner's  verdict  he  must  be  taken  to  have 
been  insane  at  the  time  of  the  act  committed,  in  consequence  of  which  he  died,  it 
does  not  follow  that  he  continued  insane  during  the  whole  interval  from  the  com- 
mission of  that  act  to  his  death,  or  that  he  was  so  at  the  time  of  making  his  will. 
There  are  cases  of  wills  being  established,  which  were  made  during  the  intervals  of 
delirium,  because  they  have  contained  internal  evidence  of  their  oeing  reasonable 
and  such  as  a  man  in  his  senses  may  be  supposed  to  have  made.  So  the  question 
in  this  case  must  materially  depend  on  the  will  itself — the  circumstances  of  its 
attestation,  and  its  reasonableness— which  may  be  such  as  to  establish  the  will 
without  any  dispute. 

Order  for  an  injunction  to  restrain  the  Defendant,  the  purchaser,  from  proceeding 
in  his  action ;  ana  the  deposit  to  be  paid  into  Court. 

(1)  See  Seion  v.  Slade,  7  Ves.  265-268-273,  4,  &c.,  and  the  cases  there  referred 
to.  Hearne  v.  Tenant,  13  Ves.  287.  Lenrion  v.  Napper,  2  Scho.  &  Lef.  682  ; 
Sugd.  Vend.  &  Furch.  303.  4. 

[861  Jacob  Priddy  and  Others,  Plaintiffs,  and  The  Right  Hon.  George  Rose 
(Treasurer  of  the  Navy),  Joseph  Hunt,  William  Mackworth  Praed,  Charles 
Short,  and  The  Attorney-General,  Defendants.  EolU.  April  29,  3fay  1,  6, 
July  29,  1817. 

[See  Courtenay  v.  Williams,  1844, 3  Hare,  554  ;  Jones  v.  Mossop,  1844,  3  Hare,  572  ; 
Smith  Y.  Parkesy  1852.  16  Beav.  119  ;  Cole  v.  Mvddle,  1862,  10  Hare,  190 ; 
BoUard  v.  Marsden,  1880, 14  Ch.  D.  377  ;  In  re  Weston,  [1900]  2  Ch.  169.] 

A.,  by  marriage  settlement,  covenants  for  payment  within  four  years,  to  the  trustees, 
of  a  sum  of  £4000,  the  dividends  whereof,  and  of  other  funds  thereby  settled, 
are  made  payable  to  himself  for  life.     He  afterwards  obtains  a  pension  from 
Government,  by  warrant  of  the  Treasury,  made  payable  to  him  and  his  assigns 
C.  XVI,— 2 
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by  the  Treasurer  of  the  NaT)'  out  of  a  certain  fund,  during  the  Hfe  of  the  grantee. 
A..  subBequently  absconds,  being  largely  indebted  to  the  Crown,  and  not  having 
paid  the  £4000  according  to  the  covenant  in  his  settlement;  and,  upon  his 
departure,. the  pension  is  withdrawn  by  order  of  Council,  and  the  trustees  of  the 
settlement  stop  the  payment  of  the  dividends  of  the  other  funds  to  which  he  was 
entitled  for  liie  under  the  settlement.  A.  having  granted  annuities  secured  by 
assignment  of  his  pension  and  of  these  dividends,  on  a  Bill  by  the  annuitants  against 
the  Treasurer  of  the  Navy  and  the  Attorney-General,  for  recovery  of  what  was 
in  the  hands  of  the  former  on  account  of  the  pension,  and  against  the  trustee 
the  settlement  for  dividends  accrued  since  A.^a  departure  ;  held,  as  to  the  first, 
that  this  Court  has  no  jurisdiction;  and,  as  to  the  second,  that  the  trustees,  wlio 
had  no  notice  of  the  assignment,  were  entitled  to  retain  the  dividends  in  satis- 
faction of  the  covenant ;  and  the  Bill  was  therefore  dismissed  against  all  the 
Defendants.  TUe  equity  of  the  trustees  was  to  stop  the  dividends,  not  only 
immediately  on  failure  of  performance  of  the  covenant,  but  at  any  time  after, 
at  their  discretion.  The  assignee  of  a  chose  in  action  takes  its  subject  to  all  the 
equities  to  which  it  was  liable  in  the  hands  of  the  original  grantee.  Qucere,  Whether 
the  pension  from  Government  in  this  case  is  assignable  within  the  policy  of  the  law. 
QucBre,  as  to  the  right  of  the  Crown  to  retain  the  pension  in  discharge  of  a  debt 
due  from  the  grantee  in  a  different  capacity  from  that  in  which  it  was  granted  him. 

By  settlement,  made  previous  to  the  marriage  of  the  Defendant  Hunt  with 
Catherine  Davie,  dated  the  4th  of  April  1795,  reciting  that  C.  D.  Vas  entitled  to 
[671  two  several  sums  of  £5145  and  £1029,  and  that  it  had  been  agreed  that  the 
said  sums  should  be  assigned  to  the  Defendants  Proed  and  jS'Wi,  their  executors,  &t., 
upon  the  trusts  thereof,  and  had  been  further  agreed  that  the  Defendant  Hunt, 
should  previous  to  the  marriage,  lay  out  and  invest  £4000,  and  should  enter  into 
a  covenant  for  investing,  within  four  years,  a  further  sum  of  £4000,  in  the  purchase 
of  stock,  in  the  names  of  the  said  trustees,  upon  the  same  trusts  ;  and  that,  in  part 
performance  of  the  agreement,  the  first  £4000  had  been  already  invested  in  tlie 
purchase  of  £6438  3  per  cents.,  wMch  then  stood  in  the  names  of  the  said  trustees 
at  the  Bank ;  it  was  witnessed,  that  the  said  C.  D.  thereby  assigned  to  the  said 
trustees,  their  executors,  &c.,  the  sums  of  £5145  and  £1029,  and  all  interest,  &c., 
and  Sir  John  Davie  (her  father)  covenanted  within  two  years  to  raise  and  pay  the 
Siime,  with  interest  in  the  mean  time  ;  and  the  trusts  thereof,  and  also  of  the  said 
£6438  stock,  were  declared,  to  pay  to  the  Defendant  Hunt,  or  permit  him  to  receive, 
the  interest  and  dividends  thereof  for  his  life,  and,  after  his  decease,  in  trust  for  the 
wife  and  children  of  the  marriage  as  therein  mentioned.  And  the  Defendant  Hunt 
thereby  covenanted  as  to  the  further  sum  of  £4000,  to  be  invested  as  aforesaid, 
accordmg  to  the  recital. 

The  marriage  took  place,  and  the  two  sums  of  £5146  and  £1029  were  paid  to  the 
trustees  at  different  times,  and  invested  by  them  in  stock,  making,  toother  with  the 
£6438,  in  all,  £15,585  3  par  cents.,  standing  in  their  names  on  the  trusts  of  the 
settlement ;  the  dividends  whereof  the  Defendant  Hunt  received  up  to  the  5th  of 
January  1810,  when  he  absconded,  without  having  ever  paid  the  second  £4000 
according  to  his  covenant ;  after  which  time  the  trustees  received  the  dividends, 
and  invested  the  same  from  time  to  time  in  stock,  [88]  in  satisfaction,  as  they  them- 
selves alleged,  of  that  covenant. 

In  1802,  by  grant  under  his  sign  manual,  His  Majesty,  "  in  consideration  of 
"  the  long  and  faithful  services  of  th^  Defendant  Hunt  as  a  Commissioner  for  con- 
"  ducting  the  Transport  service,"  granted  to  him  an  annuity,  or  yearly  pension, 
of  £500,  payable  out  of  monies  to  arise  from  the  sale  of  naval  stores,  to  commence 
from  the  15th  of  May  1802,  and  to  continue  during  his  life ;  "  to  be  suspended, 
"  nevertheless,  when  and  so  long  as  he  should  be  and  continue  in  possession  of  any 
"  office,  place,  or  employment,  or  offices,  places,  or  employments,  the  annual  vahie 
"  of  which,  taken  separately  or  together,  should  amount  to  £1000  or  upwards — " 
or  not  amounting  to  £1000  per  annum,  then,  as  to  so  much  of  the  said  pension,  as, 
together  with  the  annual  value  aforesaid,  should  exceed  £1000  per  onnum— and, 
by  a  warrant  dated  the  17th  of  the  same  month,  signed  by  the  Commissioners  of 
the  Treasury,  and  directed  to  the  Treasurer  of  the  Navy,  it  was  ordered  that, "  out  of 
"  any  monies  that  might  or  should  from  time  to  time  be  and  remain  in  the  said 
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'  Treasurer's  hands,  or  in  the  hands  of  his  cashier,  to  arise  by  the  sale  of  old  naval 
"  Btores,  he  the  said  Treasurer  should  pay  or  cause  to  be  paid  to  the  Defendant  or  hts 
"assigns"  the  said  annuity  or  pension,  '*to  continue  during  his  natural  life,  but 
"  to  be  suspended  nevertheless  in  the  case  and  in  the  manner  before  mentioned." 

By  indenture,  dated  the  3d  of  October  1802,  the  Defendant  Hunt,  in  consideration 
of  £4000,  granted  to  the  Plaintiff  Priddy,  his  executors,  &c.,  an  annuity  of  £500 
during  the  life  of  the  Defendant,  for  securing  the  payment  whereof,  he  assigned  to  a 
trustee  for  the  [89]  Plaintiff  the  said  pension  of  £500,  and  all  powers  and  remedies 
which  he  had  for  recovering  or  obtaining  payment  thereof,  appointing  him  his 
attorney  "  to  demand,  recover,  and  receive  the  same  from  the  Treasurer  of  the 
"  Navy  for  the  time  being,  or  other  person  or  persons  who  should  be  warranted  cr 
'  authorised  to  pay  the  same,"  and  also  to  receive  from  the  Trustees  of  his  marriage 
settlement,  the  dividends  of  the  stock  to  which  he  was  entitled  for  life  as  aforesaid, 
upon  the  trusts  therein  mentioned. 

The  Defendant  Hunt  afterwards  surrendered  his  pension  and  obtained  a  new 
grant,  by  warrant  under  the  sign  manual,  also  addressed  to  the  Treasurer  of  the  Navy, 
of  a  pension  of  £537,  I8s.  payable  in  like  manner  and  subject  to  similar  conditions, 
with  the  former,  but  to  be  suspended  only  in  case  of  the  Defendant's  being  in  posses- 
sion of  any  office,  &c.,  to  the  amount  of  £1500  per  annum, 

fiy  indenture  dated  the  8th  of  July  1806,  the  Defendant  granted  two  other 
annuities,  of  £305,  14s.  to  the  Plaintiffo  Holme  and  Pollard,  secured  in  like  manner 
with  the  former,  hy  an  assignment  of  the  pension  and  dividends  of  stock. 

The  three  annuities  so  granted  were  regularly  paid  up  to  the  18th  of  June  1809, 
rince  which  no  further  payment  had  been  received  in  respect  thereof.  The  bill, 
alleging  the  above  facts,  further  stated  that,  by  reason  of  the  regular  payment 
of  the  annuities  to  the  time  aforesaid,  the  Defendant  Hunt  had  been  suffered  to 
continue  in  receipt  of  the  dividends  of  stock,  and  of  the  pension  ;  that  he  received 
the  latter  to  the  23d  of  June  1809.  and  the  former  to  the  5th  of  January  1810,  since 
which  he  had  received  nothing  in  respect  of  [90]  either ;  and  that  in  February 
1810  he  went  abroad,  and  had  ever  since  continued  abroad ;  charging  that  the 
Defendant  Hose,  as  Treasurer  of  the  Navy,  received  the  pension  which  became  due  on 
the  23d  June  1810,  out  of  the  money  applicable  to  the  payment  thereof,  and  had, 
in  pursuance  of  his  Majesty's  warrant,  appropriated  the  same  ;  that  the  Plaintiffs 
baa  caused  notices  to  be  served  on  the  trustees  of  the  settlement,  and  applications  to 
be  made  to  them,  and  to  the  Treasurer  of  the  Navy,  with  which  they  had  respectively 
refused  to  comply  ;  therefore  praying  that  accounts  might  be  taken  of  what  was  due 
on  the  annuities,  and  of  the  arrears  of  pension,  and  dividends ;  that  the  Plaintiffs 
might  be  paid  thereout,  &c.;  and  for  an  injunction  to  restrain  the  Treasurer  of  the 
Navy,  and  the  Trustees,  from  paying  away  any  of  the  monies  coming  to  their  hands 
respectively. 

From  the  answers  of  the  Treasurer  of  the  Navy  and  of  the  Attorney-General,  it 
appeared  that  the  Defendant  Hunt  was,  in  April  1807,  appointed  to  the  office  of 
Ireasurer  of  the  Ordnance,  which  he  held  till  January  1810,  when  he  absconded, 
and,  upon  investigation  of  his  debts,  was  found  to  be  indebted  to  the  Grown  in 
£93,834,  in  respect  of  monies  received  as  Treasurer ;  upon  which  extents  were  issued, 
uid  the  balance  still  remaining  due  was  £90,000  and  upwards ;  and  that  by  an  Order 
in  Goancil  dated  the  4th  of  Mcu-eh  1812,  it  was  ordered  that  his  iwnsion  be  withdrawn 
and  no  longer  allowed,  and  such  part  thereof  as  remained  unpaid  up  to  the  30th  of 
December  181 1  be  withheld,  and  considered  as  applicable  to  the  liquidation  of  his  debt 
to  the  public. 

The  Defendants,  the  trustees  of  the  settlement,  by  their  answer,  said  they  had  had 
no  notice,  or  know-[911-ledge,  of  the  annuities,  until  February  1810  (after  Hunt  had 
absconded),  when  they  were  first  served  with  a  written  notice  of  the  deeds  of  1802 
and  1806.  They  put  in  issue  the  validity  of  those  instruments,  stating  different 
objections  thereto,  on  the  grounds  of  inadequacy  of  price,  and  defect  of  memorials  ; 
and,  as  to  the  second,  of  its  containing  in  fact  two  grante  of  distinct  annuities,  with 
only  one  stamp  for  both.  They  alleged  that  Hunt,  having  broken  his  covenant  to 
invest  the  £4000,  had  become  a  deRor  to  them  for  that  amount,  and  that  they  were 
therefore  entitled  to  retain,  as  against  him  and  all  claiming  under  him,  the  dividends 
of  stock,  until  that  sum  should  be  raiaed,  the  money  due  in  respect  of  dividends  being 
a  just  debt  at  law,  and  upon  a  covenant  entered  into  for  valuable  consideration.  They 
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insisted  that  the  Plaintiffs  could  be  in  no  better  situation  than  Hunt  himself,  claim- 
ing through  him ;  alleging  that  the  Plaintiffs  had  notice  of  the  covenant  from  the 
indenture  of  settlement,  and  that  they  had  made  no  inquiry  respecting  the  seme 
previous  to  the  grants  of  their  respective  annuities. 

Hart,  Bell,  and  Heald,  for  the  Plaintiffs.  The  first  question  is  as  to  the  right  of 
the  Cro^vn  to  retain  the  pension,  either  on  the  ground  of  set-oS.  against  the  debt  due 
to  the  Crown  fn  m  its  grantee,  or  by  virtue  of  the  Order  in  Council  for  its  revocation. 

This  pension  is  an  annuity  granted  by  the  Grown  for  the  life  of  the  grantee  ;  and 
it  was  at  one  time  doubted  (Go.  Litt.  20  a,  144  b)  whether  such  an  annuity  was 
assignable,  being  only  a  diose  in  action  {Baker  v.  Brooke,  Moor,  6 ;  2  Vin.  Ab.  615  ; 
Annuity  F.  6,  pi.  3),  without  express  words  [92]  so  to  render  it.(l)  But  this  has 
been  long  since  settled  {Gerrard  v.  Boden.  2  Vin.  Ab.  515)  ;  and,  in  the  case  of  York 
V.  Twine,  in  the  Court  of  Wards  (Cro.  Jac.  78),  where  the  queen  had  granted  under 
her  great  seal  an  annuity  for  twenty-one  years,  to  be  paid  by  the  receiver  of  the  Court 
of  Wards,  which  was  afterwards  sold  under  an  extent ;  and  the  question  was. 
Whether  the  sale  was  good  :  it  was  resolved  that  the  pension  was  well  extendable, 
and  well  sold  by  the  Sheriff ;  for,  being  an  annuity  certain,  and  for  years  certain,  and 
payable  by  the  Eeceiver,  it  was  in  the  nature  of  a  rent^jharge  for  twenty-one  years, 
and  was  well  grantable  over  and  vendible,  and  not  like  to  an  annuity  which  chargeth 
the  person  only. 

Then,  if  in  its  nattu^  assignable,  this  pension  had  been  actually  assigned  before 
the  extents  issued, — there  is  no  evudence  when  the  debt  to  the  Crown  accrued  ; 
and  such  an  annuity  is  merely,  personal  property,  and  not  liable  to  an  extent,  so 
as  to  defeat  a  prior  bona  fide  purchaser,  as  appears  from  Allen  v.  Dundas  (3  T.  R. 
125),  where  it  was  held  that  the  Defendant,  as  Treasurer  of  the  Navy,  being  in- 
debted to  a  person  who  died  intestate,  for  the  arrears  of  his  pension,  and  having 
paid  it  to  one  who  claimed  as  executor  under  a  forged  will,  was  not  bound  to  pay 
it  over  again  to  the  true  claimant.  So  in  The  Earl  of  Stafford  v.  Buckley  (2  ves. 
Sen.  170),  an  annuity  granted  by  the  Crown  out  of  the  Barbadoes  duties,  was 
determined  not  to  be  a  rent  within  the  statute  de  donis  or  the  statute  of  frauds,  but 
that  being  entailed  on  the  grantee  [93]  and  the  heirs  of  his  body,  with  remainder 
over,  that  was  a  fee-simple  conditional  at  the  common  law,  and  the  remainder  over 
void.  And  in  The  Countese  of  Biddemesse  v.  Marquis  Carmarthen  (1  Bro.  G.  G.  377), 
an  annuity  of  £4000  ohara^  on  the  post-office  revenue,  to  continue  until  £100,000 
should  be  raised,  to  be  laid  out  in  land,  was  resolved  to  be  a  mere  personal  annuity, 
and,  as  such,  that  it  was  capable  of  passing  by  grant  or  transfer.  This  does  not 
fall  within  the  cases  in  which  it  has  been  held  that  Government  pay  and  pensions 
are  not  assignable,  upon  the  ground  of  public  policy.  The  true  question  is,  Whether, 
as  an  annuity,  it  is  within  the  statute  13  Eliz.  c.  7  ;  and,  if  so,  it  was  clearly  assign- 
able, and  the  Crown  had  no  power  to  revoke  the  grant,  which  was  absolutely 
for  life,  or  defeat  the  prior  claim  of  the  assignee  for  a  valuable  oonsideration.(2) 
The  case  much  resembles  that  of  The  Earl  of  Stafford  v.  Buckley.  The  [94]  annuity 
is  not  revocable — ^not  dependent  on  the  pleasure  of  the  Crown — expressly  made 
to  the  grantee  and  his  assigns— and  assignable  like  any  other  annuity  so  made 
payable. 

Then,  as  to  the  claim  of  the  trustees,  they  might  have  retained  the  dividends 
from  the  moment  when  default  was  made  in  performance  of  the  covenant  to  invest 
the  £4000 ;  and  their  laches  in  not  availing  themselves  of  the  remedy  within  their 
reach,  affords  an  equity  to  the  Plaintiffs,  who  took  the  assignment  at  a  period  long 
subsequent,  and  without  notice  that  the  covenant  was  yet  remaining  unsatisfied. 
The  conduct  of  the  trustees  has  been  indefensible.  They  have  been  guilty  of  a 
direct  breach  of  trust,  and  they  come  forward  and  say  they  have  a  right  to  be  reim- 
bursed to  the  extent  of  their  liability  by  reason  of  the  breach  of  trust  they  have  com- 
mitted. This  cannot  be  allowed  them,  so  as  to  defeat  the  rights  of  a  subsequent  bona 
fide  purchaser. 

Sir  A.  Piggott  and  Mitford,  for  the  Attorney-General.  This  is  an  entirely  new 
case,  and  in  which  the  Court  has  no  jurisdiction.  If  the  funds  in  question  had  passed 
out  of  the  bands  of  the  Grown,  and  had  been  with  a  third  person,  aa  a  stake-holder, 
such  third  person  might  have  been  made  a  party  to  a  suit  here.  But  the  money  out 
of  which  this  pension  was  granted  is  in  the  hands  of  the  officer  of  the  Crown,  and  is 
therefore  under  the  jurisdiction  of  the  Court  of  Exchequer  ;  unless  it  were  sought  to 
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be  recovered  upon  a  petition  of  right,  or  monstrans  de  droit,  which  might  be  prose- 
cuted in  either  court.  (Bro.  Ab.  tit.  Prerogative  le  Boy,  pi.  2 ;  Fitsh.  Ad.  tit.  £rror, 
pi.  8  ;  Skinn.  609.) 

[95]  Independent  of  the  question,  Whether  the  grant  of  a  pension  will  admit  of  an 
assignment  in  equity,  this  is  only  an  equitable  assignment — and  what  remedy  is  there 
at  law  if  the  pension  is  not  paid  1  There  can  be  no  remedy  against  the  Crown,  and 
the  fund  out  of  which  it  is  payable  is  a  fund  belonging  to  the  Grown.  True,  an 
equitable  interest  may  be  the  subject  of  assignment — but  it  has  been  decided  in 
many  cases  (see  note,  p.  93)  that  a  pension  from  the  Grown  is  not  assignable.  No 
voluntary  sanction  from  the  Crown  can  be  assinied  ;  according  to  what  is  said  by 
AthhunU  J.,  initfae  case  of  the  half-pay  officer,  ^larly  v.  Oldum,  3  T.  R.  683.)  "  All 
Toluntary  donations  of  the  Crown  are  for  the  honour  and  service  of  the  state." 

It  is  the  fault  of  the  annuitant  if  he  has  contented  himself  with  taking  an  in- 
sufficient security  for  the  payment  of  his  annuity.  Suppose,  in  this  case,  instead  of  a 
pension  from  the  Grown,  it  had  been  an  annuity  granted  by  an  individual,  subject  to 
the  same  conditions — that  the  grantee,  after  having  assigned  it  as  a  security  to 
another,  had  accepted  an  office  within  the  terms  provided  for  the  cessation  of  his 
annuity,  and  then  made  default  to  his  assignee— what  remedy  could  his  assi^ee 
have  by  virtue  of  that  assignment  7  As  long  as  the  original  annuity  remamed 
payable,  so  long,  and  no  longer,  did  his  security  continue.  Then  has  this  pensbn 
ceased  %  The  grant  has  been  revoked  by  the  Order  in  Council ;  and  it  is  impossible 
to  contend  that  the  Grown  has  not  autnority  to  revoke  its  own  grant ;  the  grantee 
being  a  public  accountant,  and  having  made  default.  How  coura  he  have  a  specific 
performance  of  a  voluntary  grant  from  the  Crown  %  The  Order  in  CK)uncil  not  only 
goes  to  future  payments,  but  withholds  money  in  the  hands  of  the  officer  of  the  Grown 
[96]  for  payments  already  due,  and  directs  that  the  whole  shall  be  considered  as  appli- 
cable to  the  reduction  of  Hunt's  debt  to  the  public.  The  Treasurer  of  the  Navy  is 
not  like  an  ordinary  stake-holder. — He  is  the  King's  receiver,  and  amenable  to  the 
Court  of  Exchequer.  The  word  "  assigns "  in  the  grant — to  him  and  his  assigns — 
constitutes  no  obligation  on  the  part  of  the  Crown  towards  such  assigns.  It  is  still 
no  more  than  a  volqntary  act  on  the  part  of  the  Crown,  the  performance  of  which  can 
be  only  during  its  own  will  and  pleasure.  It  is  the  intention  of  the  Crown  that  it 
shall  continue  during  the  life  of  the  grantee— but  if  the  Grown  afterward  thinks  fit  to 
change  that  intention  and  revoke  tne  gift,  how  is  the  performance  of  that  voluntary 
act  to  be  enforced  1  Gould  the  grantee  of  the  pension  himself,  having  made  default 
in  his  own  accounts  with  Government,  have  compelled  payment  notwithstanding  T 
If  not,  how  could  he  communicate  to  another  a  right  which  he  has  not  himself  ?  Can 
he  call  upon  the  Treasurer  of  the  Navy,  an  officer  of  the  Crown,  to  make  payment, 
against  tne  express  order  of  the  Grown  1  Can  he  compel  the  servant  to  disobey  the 
command  of  his  master  1 

[The  Master  of  the  Rolls.  Suppose  this  pension  were  legally  assignable,  what 
effect  would  the  Order  of  Council  have  had  7] 

Sir  A.  Piggott.  The  question  in  that  case  would  certainly  be  difficult.  But  this 
cannot  be  treated  as  a  legal  assignment. — And  if  it  were,  where  could  be  the  legal 
remedy  1 

To  return  to  the  point  of  jurisdiction — "  Chancery,"  says  Blackstone  (Comm. 
Book  3,  ch.  27,  p.  428). "  can  give  no  relief  against  the  [97]  King,  or  direct  any  act  to 
be  done  by  him,  or  make  any  decree  disposing  of  or  afEecting  his  OToperty.  Such 
causes  must  be  determined  in  the  Court  of  Exchequer,  as  a  Court  of  Revenue,  which 
alone  has  power  over  the  King's  treasure,  and  the  officers  employed  in  its  manage- 
ment." Ajid  so  in  the  case  of  the  York  Buildings  CompanyX^)  Lord  Hardvncke 
said,  that  an  account  between  the  King  and  a  subject  cannot  be  taken  in  any  case  in 
this  Court,  but  in  the  Exchequer  only.  And  in  Reeve  v.  The  Attorney-General  (2  Atk. 
223.  See  Hovenden  v.  Lord  Annesley,  2  Scho.  &  Lef.  61 7),  where,  the  question  being. 
Whether  an  estate  escheated  to  the  Crown  could  he  affected  with  a  trust,  his  Lordship 
said, "  Suppose  the  land  had  been  seized  and  put  in  charge,  could  he  make  a  decree 
'  that  it  should  be  sold  f— No— he  could  not but  the  Court  of  Exchequer  might,  as 
*  it  is  a  Court  of  Revenue." 

[98]  Jarvis  and  Wyatt,  for  the  Defendant,  the  Treasurer  of  the  Navy.  This  is 
no  more  than  an  attempt  to  obtain  indirectly  a  Decree  against  the  Crown  through 
the  medium  of  the  Crown's  officers.   Whether  an  action  would  lie  at  the  suit  of  the 
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Grantee  himself,  for  the  arrears  of  the  Pension  actually  due  at  the  time  of  the  date 
of  the  Order  in  Council,  may  admit  of  some  question,  though  the  Order  in  Council 
would  probably  be  a  sufficient  answer  even  to  such  a  demand  aa  that. 

If  there  were  no  doubt  as  to  the  jurisdiction,  still  the  j)olicy  of  the  law  would  be 
conclusive  against  such  a  Pension  bein^  assignable.  This  Pension  is  in  the  nature 
not  only  of  a  reward  for  past,  but  a  retamer  for  future,  services ;  and  it  is  as  contrary 
to  policy  to  permit  the  assignment  of  it,  as  of  the  half  pay  or  full  pay  of  an  officer. 
In  the  case  cited  of  Flarty  v.  Odium,  Bullet,  J.,  says, "  If  the  question  had  been,  Whether 
"  or  no  the  pay  then  actually  due  might  be  assigned,  he  should  have  thought  it,  like 
"aoy  other  existing  debt,  assignable  ;  but  that  does  not  extend  to  future  accruing 
"payments."  The  grant  of  this  pension  evidently  looks  to  the  future  employment  of 
the  grantee,  and  is  in  the  strictest  sense  "a  voluntary  donation  of  the  Crown,  for  the 
"  honour  and  service  of  the  state."  In  Barwick  v.  Beade{l  H.  Blackst.  628),  where 
it  was  decided  that  an  officer's  full  pay  is  not  assignable,  Gould,  J.,  refers  to  a  case  in 
Dyer  (4)  as  confirming  the  general  principle. 

[99]  If  it  is  in  respect  of  the  term  "  Assigns  "  that  the  Pension  is  to  be  held  assign- 
able, the  Crown  has  still  the  right  of  retainer  against  its  own  debtor.  The  cases 
referred  to  from  Vtn«r  prove  no  more  than  that  an  annuity  is  a  chose  in  action,  and 
assignable  in  equity.  Undoubtedly  it  is  so.  But  has  not  the  Crown  a  right  to  retain 
it  to  satisfy  its  own  debt  1  The  fact  of  the  Extent  issued  is  introduced  only  to  shew 
that,  prior  either  to  the  time  of  filing  the  Bill,  or  notice  of  the  Assignment,  Hunt  was 
a  debtor  to  the  Crown  to  a  greater  amount  than  the  arrears  of  his  Pension.  We  do 
not  even  put  it  on  the  ground  of  the  right  in  the  Crown  to  a  preference  or  priority. 
The  case  might  have  been  different  had  notice  been  given  ;  but  the  present  Bnl,which 
alone  gave  notice,  was  not  filed  until  after  Hunt  had  absconded. 

Sir  S.  BomUly  and  Winthrop  for  the  Defendants,  the  Trustees  in  the  Settlement. 
Turton  v.  Benson  (2  Vern.  764;  1  P.  Wms.  496),  Coles  v.  Jones.{5)  A  Bond  is  a 
chose  in  action^  assignable  only  in  Equity  ;  and,  when  assigned,  is  liable  to  the  same 
Equity  as  if  it  were  still  remaining  with  the  Obligee.  The  purchaser  of  a  ehoae  in 
action  must  always  abide  by  the  title  of  the  person  of  whom  he  purchases. 

Hart  in  reply.  The  defence  on  the  part  of  the  Officers  of  the  Crown  is  threefold. 
First,  that  this  Court  has  no  jurisdiction  -Secondly,  that  the  Pension  is  not  in  its 
nature  assignable  ;  [100] — Thirdly,  that  the  Crown  had  a  right  to  retain  against 
the  Assignees,  even  supposing  the  Assignment  otherwise  valid. 

I  admit  that  the  Exchequer  is  the  only  Court  of  competent  jurisdiction  in 
questions  upon  matters  of  Itevenue.  But  that  peculiar  jurisdiction  does  not  obtain 
in  any  but  mere  Revenue  cases.  Here  the  question  is,  Whether,  under  the  grant  of 
this  Pension,  the  money  out  of  which  it  is  made  payable  is  not  in  the  hands  of  the 
Treasurer  of  the  Navy  as  a  Trustee  for  the  Plaintiffs.  It  may  be  a  question  at  law 
whether  the  grant  itself  was  such  as  the  Crown  is  competent  to  make — but,  being 
made,  our  proposition  is  that,  from  that  instant,  it  was  held  in  trust  for  the  Grantee 
and  his  Assigns  ;  and,  if  so,  this  is  no  question  of  Revenue — it  is  dmplv  a  question. 
Whether  the  Crown  has  a  right  to  stop  the  payment  in  transitu  for  the  discharge 
of  its  own  debt.  In  Burgess  v.  WheateAG)  where  the  question  first  arose  whether 
there  was  not  an  escheat  to  the  Crown,  the  Court  did  not  refuse  to  entertain  it,  but 
the  cause  was  ordered  to  stand  over,  to  make  the  Attorney-General  a  party,  who 
afterwards  filed  an  Information.  So  there  was  no  objection  to  the  jurisdiction 
in  the  case  of  The  Attorney-General  v.  Duplessis  (2  Yes.  Sen.  286),  and  many  others. 
Where  the  rights  of  [101]  the  Crown  are  only  incidentally  brought  in  question,  they 
may  as  well  be  discussed  in  this  Court  as  in  the  Court  of  Exchequer. 

This  is  the  case  of  a  Pension  given  as  a  compensation  for  past  services ;  and 
the  distinction  as  to  the  assignabihty  of  a  Pension  is  between  its  oeing  a  reward  for 
past,  and  in  the  nature  of  pay,  or  wages,  for  concurrent  services.  The  question 
18,  Whether  the  Grown  has  any  right  to  withdraw  a  Pension  of  the  former  description. 

[Mr.  Hart  then  reverted  to  the  case  before  cited,  of  The  Earl  of  S lafford  v.  Buckley, 
anuto  the  proceedings  in  a  case  of  Aubin  v.  Daly  (at  the  Rolls,  Feb.  17,  1817),  in 
which  a  Decree  was  lately  made  by  consent,  on  a  Bill  by  a  Mortgagee,  for  sale  of 
the  very  Annuity  which  was  the  subject  in  question  before  Lord  Hard-wicke  in  the 
former  case  ;  in  order  further  to  prove  the  assignability  of  such  an  Annuity.] 

Then  as  to  the  trustees  in  the  settlement — true,  the  assignee  of  a  chose  in  action 
takes  it  subject  to  all  the  equities  with  which  it  is  invested.    But  this  is  only  where 
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he  has  express  notice  of  those  equities.  Here,  the  Settlement  could  not  give  the 
Plaintifis  such  notice  ;  for  they  were  not  to  suppose  that  the  covenant  had  not  been 
performed ;  and  the  trustees  were,  in  the  due  execution  of  their  trust,  bound  to 
nave  seen  to  the  performance  of  it,  and  to  have  exacted  the  debt  at  the  moment 
when  it  became  due.  After  remaining  inactive  for  so  many  years,  they  shall  not 
be  alloved  to  take  the  benefit  of  their  own  laches  to  defeat  the  claims  of  bona  fdt 
craiitors  upon  the  funds,  which  they  now  insist  upon  having  a  right  to  retain. 

[102]/«iy  29,  The  Master  of  the  Rolls  [Sir  Wm.  Grant].  The  Plaintiffs  in  this  case 
are  certain  annuitants  of  Mr.  Joseph  Hunt,  who,  as  a  security  for  the  annuities  which 
he  granted  them,  assigned  to  them  a  pension  he  had  from  the  crown,  and  the  dividends 
of  certain  funds,  to  which  he  was  entitled  for  his  life  under  his  marriage  settlement. 
The  bill  is  filed  against  the  Treasurer  of  the  Navy,  and  the  Attorney-General,  for 
the  recovery  of  what  is  in  the  hands  of  the  former  on  account  of  Mr.  HunVs  pension, 
and  against  the  trustees  in  the  settlement,  for  the  dividends  that  have  accrued  on 
the  funds  since  the  time  when  Mr.  Hunt  himself  ceased  to  receive  them.  On  the 
part  of  the  Treasurer  of  the  Navy,  and  the  Attorney-General,  it  is  objected,  that  the 
Court  has  no  jurisdiction  to  order  the  payment  of  this  money. — On  the  part  of  the 
trustees,  it  is  stated,  that  although  by  the  settlement  Mr.  Hunt  was  entitled  to  the 
dividends  in  question  for  his  life,  yet  by  the  same  settlement  he  had  covenanted 
to  pay  them  £iOOO,  to  be  laid  out  on  the  like  trusts  as  the  other  funds — that  as  he 
has  never  performed  his  covenant,  they  have  a  risht  to  stop  the  dividends,  and  to 
apply  them  as  far  as  they  will  go,  to  make  good  the  sum  which  Mr.  Hunt  ought  to 
have  paid  them. 

As  to  the  first  demand, — where  a  public  officer  has  in  his  hands  mon«r  issued 
by  the  Government  for  the  use  of  an  individual,  it  is  clear,  that  a  suit  may  be  main- 
tained against  the  oflScer  for  the  recovery  of  such  money.  For  it  is  his  duty  towards 
the  Crown,  as  well  as  towards  the  individual,  to  apply  the  money  to  its  destined 
purpose.  But  here  the  officer  is  commanded  by  Government  to  withhold  the  money 
from  Mr.  Hunt,  and  to  apply  it  towards  satisfaction  of  a  debt  which  Mr.  Hunt  owes 
the  public.  Then  the  question  is  between  Government  and  Mr.  [103]  Hunt,  or 
Mr.  HunVs  assignee  ;  and  it  is  not,  I  apprehend,  in  this  Court,  that  such  a  question 
can  be  decided.  In  the  case  of  Row  v.  Vaws&n  (1  Yes.  Sen.  331),  Lord  Hardvncke 
entertained  the  jurisdiction  singly  on  the  ground  that  the  officer  admitted  the  money 
to  be  in  his  hands  for  the  use  of  the  person  under  whom  the  litigating  parties  made 
their  claim.  That  was  the  case  of  a  public  officer  who  had  ^ven  a  (ban,  for  payment 
of  a  sum  which  he  had  borrowed,  upon  money  due  to  him  out  of  the  exchequer, 
und  afterwards  became  bankrupt ;  and  the  question  was  "  whether  the  Defendants  " 
(to  whom  the  draft  had  been  given)  **  were  first  entitled  by  a  specific  lien  upon  the 
'  sum  due  to  the  bankrupt's  estate  ;  or  whether  the  Plaintiffs,  the  assignees  under 
"  the  CommiBsion,  were  entitled  to  have  the  whole  sum  paid  to  them ;  it  being  insisted 
■*  for  them,  that  this  draft  was  in  nature  of  a  bill  of  exchange,  and  that  the  property 
**  was  not  divested  out  of  the  bankrupt  at  the  time  of  his  bankruptcy."  The  Lord 
Chanedlor  said,  he  at  first  doubted  his  own  jurisdiction,  and  whether  the  Plaintiffs 
(the  assignees)  ought  not  to  have  gone  into  the  Exchequer  as  being  a  Court  of  Revenue ; 
for  this  was  not  a  personal  credit  given  to,  or  demand  upon,  the  officer,  but  to  be 
paid  out  of  the  money  issued  out  of  the  Exchequer  to  that  officer,  on  warrant  to  be 
paid  out  of  the  Revenue  of  the  Grown  for  public  services.  "  But,"  he  adds,  '  there 
"  is  something  in  the  present  case  delivering  it  from  that ;  the  officer  admits,  he  has 
'  received  a  sum  of  money  applicable  to  this  demand ;  which  brings  it  to  the  old 
"  case  of  a  Liberate,  which  a  person  has  under  the  Great  Seal  for  the  payment  of  money, 

upon  admission  that  the  officer  had  money  in  his  hands  applicable  to  the  payment. 
"  and  proof  thereof,  tluit  would  give  Courts  of  law  a  jurisdiction  ;  so  that  an  action 

of  debt  mi^ht  be  maintained  on  the  Liberate.^ 
[104]  It  IS  sufficiently  evident,  that,  if  the  officer  had,  on  behalf  of  Government, 
disputed  Gibson's  right  to  the  fund,  Lord  Hardicicke  would  not  have  proceeded  in 
tha  cause  ;  but  Gihson's  right  being  admitted,  it  was  a  merely  equitable  question, 
which  of  the  parties  claiming  under  him  had  the  best  title  to  the  money.  Besides, 
if,  in  this  case,  the  assignment  (as  is  contended  by  the  Plaintiffs),  passed  not  merely 
the  equitable,  but  the  legal  title  to  the  pension,  why  does  the  assignee  come  into 
a  Court  of  Equity  1  If,  on  the  other  hand,  he  be  only  an  equitable  assienee,  and 
an  such  stands  precisely  in  HunVt  place,  he  would  jirobably  find  it  difficult,  in  any 
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Gouit,  to  maintain  that  the  pension  can  be  claimed  from  Government,  while  the 
debt  to  Government  remained  unsatisfied.  However,  that  is  a  question  which  I  do 
not  think  this  Court  ought  to  determine.  The  bill  must  be  dismiaBed  as  against 
the  Attorney-General  and  the  Treasurer  of  the  Navy. 

II.  As  to  the  question  between  the  Plaintiifs  and  the  trustees,  it  arises  on  the 
following  facts.— Mr.  Hunt's  marriage  settlement  was  in  April  1796.  The  £4000 
became  payable  in  four  years  afterwards,  that  is,  in  April  1799.  It  does  not  appear 
that  the  trustees  ever  made  any  application  for  the  payment  of  the  money.  The 
first  annuity  was  granted  in  1802  ;  the  others  in  1806  ;  Mr.  Hunt  absconded  in 
1810  ;  down  to  which  time  he  had  received  the  dividends  under  a  power  of  Attorney 
from  the  trustees,  and  had  paid  the  annuities  as  they  became  due.  No  notice  had 
ever  been  given  to  the  trustees,  of  the  assignment  of  the  dividends,  until  after  Hunt 
had  absconded.  The  question  is,  whether  the  dividends  can  be  stopped.  See  how 
the  case  would  have  stood  between  the  trustees  and  Bunt  himself.  I  apprehend 
it  to  be  clear  that  he  could  not  have  claimed  a  benefit  under  the  settlement  without 
making  [105]  good  his  part  of  it.  The  ^stees  might  give  him  what  credit  they 
chose,  subject  to  their  responsibility  to  their  cestui  que  trusts ;  but  they  might,  at 
any  time  after  the  £4000  became  due,  have  stopped  the  dividends,  if  the  money 
was  not  paid.  Supposing  he  bad  become  a  bankrupt,  the  trustees  would  have 
this  equity  as  against  the  assignees,  as  was  determined  bv  Lord  Tkurlow  in  Ex  parte 
Mitford  (1  Bro.  C.  C.  39S). 

I  have  had  a  copy  of  the  order  in  that  case  from  the  bankrupt's  office,  in  order 
to  see  whether  the  case  be  correctly  stated  by  Mr.  Broton. 

Mr.  Mitford,  under  the  marriage  settlement,  was  entitled  to  an  annuity  of  £24 
per  annum,  and  to  the  dividends  of  certain  stock  during  hia  life.  He  had  covenanted 
to  pay  £6000  in  the  whole  to  the  trustees,  at  different  periods,  and  on  different  events. 
It  became  a  question,  whether  the  whole  of  this  sum  had  become  a  debt  at  the  time 
of  the  bankruptcy.  The  trustees  in  the  settlement  presented  a  petition  praying 
to  be  at  liberty  to  prove  the  whole  sum  under  the  commission,  and  to  be  permitted 
to  retain  the  interest  the  bankrupt  took  under  the  settlement,  in  part  satisfaction 
of  the  debt.  The  Order  made  was  as  follows.  It  was  "  declared  that  the  petitioners 
"  were,  at  the  time  of  issuing  the  commission,  creditors  of  the  bankrupt  for  the  sum  of 
"  £3000  onlv,  which,  by  the  settlement,  was  payable  at  the  times  and  in  the  manner 
"  mentioned  in  the  petition,  free  from  any  contingency ;  and  that  the  petitioners 
"  were  entitled  to  retain  the  value  of  the  bankrupt's  equitable  interest  under  the 
"  settlement  in  the  annuity  of  £24  and  a  sum  of  £2047  bank  annuities  towards 
"  satisfaction  of  the  said  £3000."  And  "  it  was  referred  to  the  commissioners  to  com- 
"  pute  interest  on  the  sum  of  £1000  (part  of  the  £3000)  from  [106]  the  date  of  the 
"  commission  to  the  14th  of  October  then  next,  when  the  said  £1000  would  become 

*  payable  under  the  settlement,  and  on  the  sum  of  £1000  (other  part  of  the  £3000) 

*  from  the  same  date  to  the  14th  of  October  1785,  when  the  last-mentioned  £1000 
"  would  become  payable  under  the  settlement,  and  on  £1000  (residue  of  the  £3000) 
"from  the  same  date  of  the  14th  of  October  1786,  when  the  last-mentioned  sum 
"  would  become  payable  as  aforesaid  ;  what  should  be  found  the  amount  of  such 
"  interest  to  be  deducted  from  the  £3000.  The  commissioners  to  set  a  value  on 
"  the  bankrupt's  interest  under  the  settlement  in  the  annuity  of  £24  and  sum 
"  of  £2074  bank  annuities,  and  what  should  be  found  to  be  the  value  thereof  to  be 
"  deducted  from  what  should  remain  due  in  respect  of  the  £3000,  after  such  rebate 
"  of  interest  as  aforesaid.  The  petitioners  to  be  admitted  creditors  under  the  com- 
"  mission  for  what  should  be  the  then  residue  of  the  £3000.  And,  in  regard  to 
"  the  £24  annuity  during  the  joint  lives  of  the  bankrupt  and  his  wife,  and  the  in- 
"  tereat  to  accrue  on  the  £2074  bank  annuities  during  the  life  of  the  bankrupt." 
it  was  "  ordered  that  they  be  respectively  retained  by  tne  petitioners  towards  satia- 
"  faction  of  the  £3000 — and  that  the  dividends  from  time  to  time  to  be  made  under 
"  the  commission  upon  the  sum  of  money  for  which  they  should  be  so  admitted 
"  creditors,  should  be  laid  out  by  them  in  the  purchase  of  3  per  cent,  bank  annuities 
*■  in  their  names  :  and  the  interest  to  accrue  thereon  during  the  life  of  the  bank- 
"  rupt,  to  be  paid  from  time  to  time  by  the  petitioners  to  the  assignees  under  the 
"  commission,  as  part  of  the  estate  and  effects  of  the  bankrupt."  (In  the  Matter 
of  liobert  Mitford,  a  Bankioipt,  11  Aug.  1784.  Orders  in  Bankruptcy,  1784, 
fo.  211. 
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Now,  if,  as  against  Hunt,  the  Trustees  had  the  Equity  of  stopping  the  dividends 
to  make  good  the  debt  of  [107]  £4000,  could  he  by  this  act,  without  their  know- 
ledge or  consent,  deprive  them  of  that  Equity  )  The  Assignee  for  the  Annuitants, 
taking  no  legal  interest  in  the  funds,  could  only  take  subject  to  the  same  Equity 
to  which  the  Assignor  was  liable.  What  was  the  original  Equity  of  the  Trustees 
Not  to  stop  the  dividends  merely  at  the  first  moment  the  debt  became  due,  but 
whensoever  they  might  think  the  interests  of  the  trust  required  that  step  to  be 
taken.  Hiey  had  no  room  to  imagine  that  it  signified  to  any  but  their  cestui  que 
trusts^  whether  this  debt  was.  or  was  not  exacted,  when  it  became  due.  Why  is 
a  thinj  person,  who  asked  no  question  upon  the  subject,  and  gave  no  notice  of  his 
having  any  interest  in  the  matter,  to  tell  the  trustees  that  it  was  their  duty  towards 
him  to  have  called  in  the  debt  sooner,  and  that  they  are  not  now  to  be  permitted 
to  resort  to  any  means  which  they  may  have  in  their  own  hands,  of  satisfying  any 
portion  of  that  debt  1  Nobody  could  take  any  assignment  of  Mr.  Hunt's  interest 
under  the  settlement,  without  seeing  the  covenant  for  the  payment  of  the  £4000. 
Xow  the  person  proposing  to  take  the  assignment  could  ask  the  trustees  whether 
that  money  was  paid  ;  but  the  trustees  had  no  opportunity  of  apprising  him  that  it 
was  not  paid  ;  for  they  knew  nothing  of  the  transaction.  They  have  been  guilty 
of  no  bad  faith  towards  the  Plaintiffs,  but  the  Plaintiff  have  been  wanting  in  common 
pn^ence  in  not  consulting  the  trustees  before  they  took  the  assignment.  It  was 
surely  a  laah  conclusion,  that  the  money  must  necessarily  have  b^n  paid,  because 
the  period  of  jiayment  was  past.  But  did  the  annuitants  really  believe  that  this 
money  was  paid  1  They  were  evidently  getting  from  Mr.  Hunt  the  seourity  of 
every  fund  he  could  give  them.  If  the  £4000  had  been  paid,  it  would  have  been 
invested,  and  additional  dividends  would  in  all  probability  have  been  included  in 
the  Security. 

[108]  However,  it  is  enough  that  the  Trustees  have  done  nothing  to  mu^lead 
the  Plaintiffs,  or  to  forfeit  the  right,  which  originally  they  had,  of  applying  Mr.  HunVs 
dividends  to  the  satisfaction  of  Mr.  Hunt^s  debt.  I  presume,  there  is  no  question, 
that  the  dividends  received  prior  to  Mr.  Hunt's  death  are  insufficient  to  satisfy 
the  debt;  and  therefore  the  Bill  must  be  dismissed.   (Reg.  Lib.  B.  1816,  fo.  1679.) 

(1)  Maund's  case,  7  Co.  28  b.  Rent-charge  granted  to  one  and  his  assigns, 
jfro  eoneilio  impendendo,  may  be  assigned  over  hy  the  express  words  of  the  grantor, 
who  granted  "  to  him  and  his  assigns  " — ^for  modus  et  conventio  vincuni  legem. 

(2)  In  Ex  parte  Butler,  1  Atk.  210,  the  question  was.  Whether  tbe  office  of  City- 
Marshal  was  saleable  for  tbe  benefit  of  cnditois  under  the  13  Eliz. ;  and  Lord 
Hardwicke  held  that  it  was,  not  being  within  the  statute  of  Edward  6,  concerning 
offices  connected  with  the  administration  of  Justice ;  and,  in  giving  his  Judgment, 
his  Lordship  said,  "  If  an  officer  in  the  army  should  become  bankrupt,  he  should 
have  no  doubt  but  he  had  a  power  to  lay  bis  hands  on  his  pay  for  the  benefit  of 
his  creditors.  But  Mr.  Cooke  (Bankr.  Laws,  284,  edit.  5)  observes  that  this 
is  only  obiter  dictum^  and  it  had 'been  determined  otherwise,  in  the  House  of  Lords 
on  an  appeal  from  Scotland,  in  the  case  of  Cathcart  v.  Blackwood.  See  also  Flarty 
V.  Odium,  3  T.  R.  681.  Lidderdale  v.  Duke  of  Montrose,  4  T.  R.  248.  Emolu- 
ments of  this  sort  are  granted  for  the  dignity  of  the  state,  and  the  support  of  those 
who  are  engaged  in  the  service  of  it,  and  it  would  be  therefore  im^Iitio  to  permit 
it  to  be  assigned  :  besides,  an  officer  has  no  certain  interest  in  his  half-pay ;  for 
the  King  may  at  any  time  strike  him  off  tbe  list."   Diet,  per  Lord  Kenyon. 

(3)  2  Atk.  56,  Huggins  v.  The  York  Buildings  Company,  Reg.  Lib.  A.  1739, 
fol.  552,  A.  1740,  fol.  139,  from  which  I  have  been  favoured  with  the  following 
extract.  "  Bill  by  Creditors  of  the  Company  against  the  Company  and  the  Attomey- 
"  General  and  the  Trustees,  under  the  deed  for  the  payment  of  debts.  The  Company 
"  had  purchased  the  forfeited  estates,  and  had  not  pajd  for  them ;  and  the  Attorney- 
"  General  claimed  what  remained  due  to  the  Grown  for  the  purchase-money  of  the 

said  forfeited  estates. 
"  The  cause  was  heard  on  several  days,  and  the  Court  took  time  to  consider. 
One  of  the  Plaintiffs,  of  the  name  of  BlacloDeU,  died.  Abatement.  Two  bills 
of  reviTor  by  Blachoell's  representative.  Plea  to  the  second  of  a  former  bill 
pending.  Reference  to  the  Master  to  see  which  bill  ought  to  be  prosecuted— and 
divers  other  proceedings.  _ 

0.  XVI.— 2* 
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"  It  Beems  that  what  the  CfianceUor  is  reported,  in  2  Atk.  06,  to  have  said  respect- 
ing the  iuriadiction,  took  place  during  the  bearing,  and  arose  in  consequence  of 
the  Attorney-General's  claims ;  but  the  Chancellor  afterwards  decreed  the  estates 
to  be  sold,  and  the  purchase -money  owing  to  the  Grown  to  be  paid  out  of  the  produce 
of  the  sale." 

(4)  Dyer,  1  b.  stated  in  the  note  to  the  above  ease,  where  is  also  noticed  the  dis- 
tinction made  in  Stuart  v.  Tucker,  2  Blackat.  1137,  between  full  pay  and  half  pay, 
as  the  subject  of  assignment,  the  one  being  pro  servitio  impendendo,  the  other  pro 

servitio  impenso. 

(5)  2  Vem.  692.  See  Davies  v.  Austen,  1  Ves.  Jun.  249 ;  Sugd.  Vend,  and  Purch. 
600  (5th  edit.).  Daubeny  v.  Cockburn,  1  Mer.  633.  CholmondeUy  v.  Clinton,  2 
Mer.  241. 

(6)  Blackst.  Eep.  123;  1  Eden.  Cases  in  the  time  of  Lord  Northington,  177, 
181.    "  The  cause  came  on  to  be  heard  before  Lord  Hardwicke,  C,  who,  on  the 

S leadings  being  opened,  objected  to  the  Attorney-General's  not  being  a  party. 
otli  parties  were  desirous  that  there  should  be  no  question  about  tne  escheat, 
and  the  Attorney  General  did  not  insist  upon  it.  But  the  Lord  Chancellor  asking 
him  if  he  waved  any  right  the  Crown  might  have,  and  would  consent  that  it  might 
be  so  entered,  the  cause  stood  over,  and  the  Attorney-General  was  made  a  party." 


Christopher  Alderson  Lloyd,  Kitty  Alderson  Lloyd,  Margaret  Lloyd,  and 
EuHA  Lloyd,  Plaintiffs,  and  John  Branton,  John  Pearson,  Christopher 
Alderson  Harker,  and  W.  P.  Barnard  and  Sarah  his  Wife,  Defendants.  Rolls. 
March  5,  April  28,  1817. 

[See  In  re  Nourse,  [1899]  1  Oh.  70.] 

Testator  gives  £24,000,  upon  trust,  as  to  £6000,  to  pay  the  interest  to  S.  Jt.  (his 
niece)  during  her  life,  and,  after  her  decease,  the  principal  among  her  children  ; 
if  she  should  die  without  issue,  over.  He  declares  similar  trusts  as  to  three  other 
sums  of  £6000  (making  the  remainder  of  the  £24,000),  for  his  three  other  nieces 
and  their  children.  Rvviso,  that,  in  case  any  of  his  said  nieces  should  marry 
without  such  consent  as  therein  prescribed,  each,  &c.,  so  marrying,  should  forfeit 
the  interest  of  her  £6000,  and  all  other  sums  to  which  she  may  be  entitled  under 
his  will ;  and  the  respective  sums  of  £6000,  and  all  such  other  sums,  &c.,  should 
fall  into  his  residue.  And  he  gives  the  residue  in  trust  for  his  two  nephews  and  their 
children — in  case  of  the  death  of  either  without  issue,  his  moiety  to  go  over  to 
and  be  divided  among  his  said  nieces.  Afterwards,  by  codicil,  he  gives  to  each 
of  his  nieces  £2000  in  addition,  "  subject  to  the  same  powers,  provisos,  directions, 
"and  limitations,  as  are  contained  in  the  will  respecting  the  sums  of  £6000." 
8.  B,  who  was  of  age  at  the  date  of  the  will,  marries  without  the  consent 
required.  Held,  a  forfeiture ;  extending  not  only  to  the  future  interest  of 
her  £6000,  but  to  the  capital,  and  also  to  the  £2000  given  by  the  codicil,  and 
to  a  fund  set  apart  to  answer  an  annuity,  to  which  S.  B.  would  otherwise  have 
been  entitled  on  the  death  of  the  annuitant.  Whether  the  forfeiture  wouM 
also  extend  to  her  share  of  the  residue,  in  the  event  of  the  contingency  upon  which 
it  is  given  over  to  the  testator's  nieces,  qucere. 

Christopher  Alderson,  by  his  will,  dated  the  24th  of  July  1810,  gave 
and  bequeathed  to  the  Deifendants,  Branton,  Pearson,  and  Harker,  £24,000, 
[109]  upon  trust,  as  to  £6000  (part  thereof)  to  invest  the  same  in  their  names,  or 
in  the  names  or  name  of  the  survivors  or  survivor,  his  executors  or  administrators, 
upon  government  or  real  securities,  and  to  pay  the  dividends  or  interest  to  his 
great  niece  the  Defendant  Sarah  Barnard  (then  Sarah  Alderson,  spinster)  by  half 
yearly  payments,  during  her  life,  and  after  her  decease  to  transfer  and  pay  the 
capiljal  unto  and  amongst  her  children  as  therein  mentioned  ;  and,  in  case  she 
should  die  without  issue,  then  upon  trust  for  her  brother  the  Befendant  Harker. 
Similar  trusts  were  declared  as  to  three  other  sons  of  £6000  each  (residue  of  the  said 
sum  of  £24,000)for  the  benefit  of  the  testator's  three  infant  great  nieces  (the  Plaintiils 
Kitty  Alderson  Lloyd,  Margaret  Lloyd,  and  Emma  Lloyd),  and  their  children  ; 
and  the  testator  directed  that  his  four  great  nieces  should  have  and  be  entitled  to 
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the  dividends  and  intereet  of  the  said  respective  sums  of  £6000,  and  to  all  and 
every  sum  and  sums  of  monev  which  they  should  respectively  have  or  become 
entitled  to  under  hie  will,  for  their  respective  sole  and  separate  use.  The  testator 
then  declared  it  to  be  hie  will  that  hie  trustees,  or  the  BurTivora,  &c.,  should  pay 
and  apply  any  part  of  the  dividends  or  interest  payable  to  such  of  his  said  great 
nieces  as  should  at  the  time  of  his  decease  be  under  the  age  of  twenty-one  years, 
in  or  toward  her  or  their  respective  maintenance,  &c.,  or  otherwise,  until  she  or 
they  should  respectively  attain  the  age  of  twenty-one  years,  or  be  married  with 
such  consent  as  thereinafter  mentioned,  as  his  said  trustees  should  in  their  discretion 
think  proper.  The  testator  also  gave  to  his  said  trustees  an  annuity  of  £50  for 
the  life  of  his  niece  Jane  Barker  (the  Defendant  Sarah  Barnard^s  mother),  upon 
trust  to  pay  the  same  to  his  said  niece  for  her  life ;  and  he  directed  that  a  sufficient 
part  of  his  personal  estate  should  be  invested  for  securing  the  said  annuity,  and 
[lip]  that  his  trustees  should  stand  possessed  of  the  funds  in  which  the  same  should 
be  invested,  from  and  after  the  decease  of  his  said  niece,  upon  trust  for  her  daughter 
Sarah  Barnard.  The  will  contained  also  a  specific  bequest  of  books  and  other 
articles  to  Sarah  Barnard ;  and  there  then  followed  a  proviso  that,  in  case  of  the 
marriage  of  any  of  the  testator's  four  great  nieces  with  the  consent  of  his  said  trustees, 
or  of  the  trustees  and  executors  for  the  time  being  of  his  will,  in  writing  for  that 
purpose  given,  but  not  otherwise,  his  said  trustees  or  the  survivors.  &c.,  should 

Ely  to  each  of  the  said  great  nieces  so  marrying,  or  otherwise  settle  upon  her,  or 
er  issue,  in  such  manner  as  they  in  their  discretion  should  think  adviseable,  the 
sum  of  £2000,  to  be  raised  and  paid  out  of  the  £6000,  to  the  dividends  and  interest 
whereof  his  said  great  niece  so  marrying  was  under  his  will  entitled  for  her  life 
as  before  mentioned ;  and  another  proviso,  that  if  any  of  his  great  nieces  should 
marry  without  the  consent  of  his  said  trustees  or  trustee  for  the  time  beingt  testified 
by  writing  under  their  or  his  hands  or  hand  first  given,  then  and  in  such  case,  his 
said  great  nieces,  each  and  every  of  them,  so  marrying  without  such  consent,  should, 
from  thenceforward,  forfeit,  and  be  no  longer  entitled  to,  the  dividends  or  interest 
of  the  respective  sums  of  £6000  payable  to  them  respectively  for  life  as  before 
mentioned,  or  to  any  other  sums  which  they  might  respectively  become  entitled 
to  under  his  will,  and  should  not  have  received  ;  and  that  the  satd  interest  and 
dividends,  and  the  respective  sums  of  £6000,  or  the  securities  for  the  same,  and  all 
such  other  sums  to  which  they  respectively  might  become  entitled  as  aforesaid, 
should  tlwreupon  sink  into,  and  constitute  part  of,  the  residue  of  his  Estate.  And 
he  gave  and  bequeathed  the  residue  of  his  said  Estate  and  Effects  unto  his  said 
Trustees,  upon  trust  to  invest  the  same  upon  Qovemment  or  real  securities,  and 
to  pay  to  his  [111]  great  Nephews)  the  Plaintiff  Christofher  Alderson  Llo^  and 
the  I^fendant  Barker),  the  dividends  or  interest  of  the  same,  in  equal  shares,  for 
their  respectiTe  lives  ;  and  after  the  decease  of  either,  as  to  one  moiety,  upon  trust 
for  his  children ;  or  in  case  either  should  die  without  leaving  issue,  then  upon  trust 
to  pay  the  dividends  or  interest  of  his  moiety  to  the  Testator's  four  great  Nieces,  share 
and  share  alike,  during  their  respective  lives ;  and  after  the  decease  of  any  and  each 
of  them,  as  to  one  fourth  part  of  the  said  moiety,  upon  trust  for  the  Child  or  Children 
of  her  so  dying  ;  but  in  case  any  of  them  should  die  without  leaving  issue,  then 
upon  trust  for  the  survivors  of  his  said  Nieces,  and  the  respective  issue  of  any  that 
should  be  dead,  in  equal  shares. 

By  a  Codicil  to  his  Will,  dated  the  14th  of  December  1810,  the  Testator  revoked 
the  said  Legacies  of  £6000  to  his  great  Nieces,  and  gave  to  each  of  them  £5000. 
to  be  invested  in  like  manner  as  directed  by  his  will  as  to  the  £6000  ;  and  directed 
that  the  dividends  or  interest  thereof  respectively  should  be  paid  to  his  said  Nieces 
for  their  respective  separate  ti^e,  and  that  the  Legacief  of  £5000  each,  and  the  divi- 
dends or  interest  of  the  same,  should  be  subject  to  the  same  trusts,  conditions,  powers, 
provisos  and  directions,  as  by  his  will  declared  concerning  the  legacies  of  £6000. 

By  another  Codicil,  dated  the  20th  of  Decevtber  1810,  he  gave  to  each  of  his 
grand  Nieces  £2000  in  addition  to  what  he  had  before  given  them,  and  directed 
that  the  same  should  be  invested  in  the  names  of  his  Trustees,  and  the  dividends 
and  interest  go  and  be  paid  and  payable  to  his  said  Nieces  respectively,  and  their 
respective  Children,  subject  to  the  sune  powers,  provisos,  directions,  and  limita- 
tions, as  contained  in  his  [112]  Will  respecting  the  £6000,  except  as  to  the  payment 
of  £3000  on  their  respective  marriages., 
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At  the  deatli  of  the  Testator,  which  happened  in  1810,  the  Defendant  Mrs. 
Bwmard  (then  Sarah  Alderson,  spinster),  was  twenty-six  years  of  age,  and  shortly 
afterwards  she  married  the  Defendant  W.  P.  Barnard. 

On  the  hearing  of  the  Gausei  it  was  referred  to  the  Kfaster  to  enquire  (among 
other  things)  at  what  time,  and  under  what  circumstances,  the  marriage  took 
place,  what  was  the  age  of  Mrs.  Barnard  at  the  time  of  the  marriage,  and  whether 
the  same  was  had  with  such  Consent  as  required  by  the  Will  of  the  Testator.  The 
Master  by  his  Keport  certified  the  facts  of  the  case  accordingly,  from  which  he 
found  that  the  marriage  was  not  had  with  such  consent  as  aforesaid.  The  Report 
was  not  excepted  to,  and,  the  Cause  now  coming  on  for  further  directions,  the 
question  was,  whether,  in  consequence  of  such  marriage  without  consent,  a  For- 
feiture had  been  incuned  of  all  or  any  of  the  bequests  to  Mis.  Barnard  contained 
in  the  Will  and  Codicils. 

Bell  and  Palmer,  for  the  Defendants  Mr.  and  Mrs.  Barnard,  contended  against 
the  forfeiture,  upon  two  grounds,  first,  that  there  was  no  sufficient  bequest  over, 
and  secondly,  that  the  condition  could  not  be  held  to  extend  to  a  marria^  without 
consent  after  the  party  had  attained  the  age  of  twenty-one. 

I.  It  is  a  clearly  established  rule,  that,  in  the  case  of  a  Legacy  liable  to  be  de- 
feated by  a  condition  subsequent  in  restraint  of  marriage,  where  there  is  only  a 
general  residuary  bequest,  that  is  not  sufficient  to  support  the  condition  ;  which 
is  void,  as  being  held  in  terrorem,  unless  there  ia  a  good  bequest  over  of  the  parti- 
[113]-cular  legacy.  This  point  was  regarded  as  settled  by  Lord  Thurlow,  as  appears 
from  the  written  Judgment  pronounced  by  him  in  Scott  v.  TyUT.{l) 

There  are  two  cases  exactly  in  point  with  the  present,  .as  to  a  mere  declaration 
that  the  legacy  shall  sink  into  the  residue  on  the  condition  happening  not  being 
sufficient  to  alter  this  rule.  The  first  is  a  case  cited  by  the  Master  of  the  RoUs  in 
Beves  v.  Heme  ;  (2)  the  other,  the  case  of  Ga^et  t.  Pritty.iS)  In  Harvey  v.  Aston 
(1  Atk.  361),  indeed,  it  is  said  by  Mr.  Justice  Comyns  that  it  was  held  otherwise 
in  Amos  v.  Homer  (1  Eq.  Ab.  112;  Forr.  216),  which  was  a  later  case  than  Garret 
V.  Pritty,  and  appears  by  him  to  have  been  regarded  as  over-ruling  the  last-mentioned 
case.  But  Amos  v.  Horner  was  never  decided. (4)  If  the  [114]  cases  above  cited  are  Law 
(and  it  has  never  been  determined  otherwise),  the  present  is  clearly  within  them  :  but 
if  it  should  be  held,  notwithstanding  these  cases,  that  the  mere  direction  that,  on 
the  happening  of  the  condition,  the  legacy  shall  fall  into  the  residue,  is  sufficient 
to  form  an  Exception  to  the  rule  of  the  Civil  Law  that  such  a  condition  is  void,  as 
operating  only  in  terrorem,  we  have  then  to  consider  how  this  condition  is  to  be 
construed  with  reference  to  the  particular  circumsttmces  of  the  case. 

n.  The  clause  of  forfeiture  on  marriage  without  consent  must  be  construed  to 
relate  to  the  time  when  the  Legacy  would  become  vested.  PuUen  v.  Beady,  2  Atk. 
587.  In  this  case,^t  is  declared  that,  by  marriage  without  consent,  the  Legatee 
shall  forfeit,  not  only  one  particular  legacy,  but  all  the  benefits  intended  her  by  the 
Will.  Now,  by  the  Will,  she  takes,  besides  the  legacy  of  £6000,  and  the  additional 
£2000  given  by  the  Codicil,  a  specific  bequest  of  books  and  household  furniture, 
an  annuity  of  £50  after  the  death  of  her  mother  Mrs.  Barker,  and  lastly  her  con- 
tingent share  of  the  Residue.  In  this  case,  therefore,  there  are  different  times 
appointed  for  the  vesting  of  the  several  legacies,  all  of  which  are  to  become  forfeited 
on  the  same  event  happening ;  and,  where  there  are  different  times  for  vesting, 
it  seems  reasonable  to  fix  upon  a  certain  limited  period  as  that  to  which  the  condition 
a  meant  to  be  restricted,  and  then  there  is  no  period  so  obvious  as  that  of  legal 
competency.  If  not  to  the  of  twenty-one,  to  what  other  period  could  the  con- 
dition be  limited  %  A  condition  in  restraint  of  marriage  under  twenty-one,  even 
where  there  is  no  gift  over,  is  held  a  reasonable  and  good  condition  ;  because  it 
imposes  no  other  restraint  upon  the  liberty  of  marriage  than  was  before  imposed 
by  the  Law  of  the  Land.  If  otherwise,  this  is  a  condition  in  restraint  of  marriage 
generally,  which  [115]  is  within  the  policy  upon  which  the  Exception  to  the  rulp 
of  the  Civil  Law  is  founded.  Thus,  in  Stackpole  v.  Beaumont  (3  Ves.  89,  see  p.  97), 
Lord  lioughhorough  says,  "  I  am  perfectly  free  in  this  Court,  in  a  case  where  the 
"  condition  only  operates  up  to  the  age  of  twenty-one,  and  requires  no  more  than 
"  the  general  policy  of  the  Law  and  course  of  the  Court  hold  to  be  proper,  to  say 
"  there  is  nothing  illegal  in  such  a  condition. — Confined  to  such  cases,  where  the 
"  restraint  operates  only  up  to  the  age,  till  which,  by  the  law  and  policy  of  the 
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"  country,  consent  is  necesBary,  I  have  no  difficulty  to  say,  there  is  no  authority 
'  to  lead  the  Court  to  pronounce  a  proposition  so  rnmgnfuat  to  that  law,  as  that 
"  such  a  condition  is  invalid. "  And  see  aeynish  v.  Martin  (3  Atk.  330),  and  cases 
there  cited.  See  also  Fry  v.  Porter  (1  Mod.  86,  300),  SempkUl  v.  JBayley  (Pre.  Cha. 
562).  Elton  v.  Elton  (3  Atk.  504  ;  1  Ves.  Sen.  4;  1  Wils.  159),  Knapp  v.  Noyes 
(Ambl.  662),  where  Lord  Camden  said,  "  It  is  very  unnatural  for  a  parent  to  impose 
"  a  consent  to  marriage  during  his  daughter's  whole  life ; "  and  he  held  that,  in 
that  case,  "  the  condition  of  marriage  with  consent  must  mean,  at  an  earlier  time 
'  than  twenty-one."  So  Osbom  v.  Broion  (5  Ves.  527),  where  the  Legacy  was  made 
payable  within  twelve  months  after  the  Testator's  death,  but,  if  the  Legatee  should 
marry  a  certain  person,  then  the  legacy  was  revoked ;  and  the  Legatee  having 
married  that  person  after  the  twelve  months  had  expired,  it  was  held  the  legacy 
vested  at  that  period,  and  the  Condition  referred  only  to  the  time  of  the  vesting. 

If  it  be  sud  tiiat,  in  this  case,  there  was  no  time  appointed  for  the  vesting  of  the 
principal  legacy,  yet  those  bequests,  which  were  made  payable  immediately,  must 
he  [116]  held  to  have  vested  accordingly,  and  the  condition,  as  to  those,  to  have 
reference  only  to  the  period  of  vesting.  And  in  this  respect  the  additional  sums 
given  by  the  Codicil  are  so  circumstanced,  and  the  condition  must  therefore  be  held 
not  to  apply  to  them,  whatever  it  may  do  as  to  the  sums  of  £6000. 

The  Master  of  the  Roils  [Sir  Wm.  Grant].  It  is  now  too  late  to  raise  a  doubt  on 
the  legality  of  the  condition  on  which  Mrs.  Barnard's  right  to  the  bequests  given 
her  by  the  will  is  made  to  cease. 

In  the  modem  case  of  Dashwood  v.  Lord  Bulkley  (10  Ves.  230)  the  validity  of 
such  a  condition  does  not  seem  to  have  been  considered  as  at  all  open  to  controversy, 
although  it  was  not  confined  to  marriage  under  twenty-one. 

Then  the  question  is  only  upon  the  import  and  effect  of  the  condition  which  the 
testator  has  in  this  case  imposed. 

It  was  contended,  in  the  first  place,  that,  in  fair  construction,  it  may  be  under- 
stood as  applying  only  to  a  marriage  under  the  age  of  twenty-one.  When  a  legacy 
is  to  vest,  or  be  paid,  at  a  particular  age,  and  then  there  is  a  clause  of  forfeiture  on 
marriage  without  consent,  the  Court,  I  agree,  will  construe  such  clause  as  having 
relation  to  a  marria£;e  under  the  specified  age.  But  there  is  nothing  in  this  will 
which  can  make  that  doctrine  applicable  to  the  case  of  Mre.  Barnard.  The 
testator  has  not,  with  regard  to  her,  spoken  of  twenty-one,  or  of  any  other  age  or 
period,  at  which  the  bequests  made  to  her  were  to  take  effect.  He  does  make  some 
specific  provision  with  respect  to  the  event  of  any  of  his  grand-nieces  being 
[117]  under  the  age  of  twenty-one  at  his  deat^ — and,  with  regard  to  them,  the 
argument  might  have  some  application ;  but  Mrs.  Barnard  was  above  that  age  before 
the  will  was  made,  and  yet  the  testator  has  thought  proper  to  include  her  in  the 
condition,  by  extending  it  to  all  his  grand-nieces.  The  bequests  to  her  vested  at 
the  testator's  death,  liable  to  be  devested  by  her  marriage  without  consent- 
As  the  condition  in  this  case  is  certainly  a  condition  subsequent,  it  was  contended, 
in  the  next  place,  that,  without  a  devise  over,  it  can  produce  no  effect,  and  that  here 
there  is  nothing  which  can  be  considered  as  a  devise  over  in  the  event  of  a  breach  of 
the  condition. 

Whatever  diversity  of  opinion  there  may  have  been  with  respect  to  the  necessity 
of  a  devise  over  in  the  case  of  conditions  precedent,  I  apprehend  that,  without  such  a 
devise,  a  subsequent  condition  of  forfeiture  on  marriage  without  consent  has  never 
been  enioTced.  Different  reasons  have  been  assigned  by  different  judges  for  the 
operation  ol  a  devise  over.  Some  have  said  that  it  afforded  a  clear  manifeBtation 
of  the  intention  of  the  testator  not  to  make  the  declaration  of  forfeiture  merely  in 
terrorem,  which  might  otherwise  have  been  presumed.  Others  have  said  that  it 
was  the  interest  of  the  devisee  over  which  made  the  difference,  and  that  the  clause 
ceased  to  be  merely  a  condition  of  forfeiture,  and  became  a  conditional  limitation, 
to  which  the  Court  was  bound  to  give  effect.  Whatever  might  be  the  ground  of 
decision,  it  was  held  that,  where  the  testator  only  declared  that,  in  case  of  marriage 
without  consent,  the  legatee  should  forfeit  what  had  been  before  given,  but  did 
not  say  what  should  become  of  the  legacy,  such  declaration  would  remain  wholly 
inoperative. 

[118]  Whether  a  mere  residuary  bequest  amounted  to  a  disposition  of  the  legacy, 
has  been  matter  of  much  controversy.   In  Harvey  v.  Aston  (1  Atk.  375),  I  ord 
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Chief  Justice  WilUs,  and  Lord  Chief  Baron  Comyti,  held  that  it  did.  Lord  Hard- 
wicke  did  not  there  express  any  opinion  on  the  point — but  in  the  subsequent  case  of 
Wheeler  v.  Bingham  (3  Atk.  364),  he  decided  that  a  residuary  bequest  was  not  such 
a  devise  over  as  the  rule  required.  The  case  of  Scott  v.  Tyller  (2  Bro.  C.  C.  431,  487  ; 
Dick.  723)  has  been  sometimes  considered  as  a  contrary  decision.  But  it  appears  from 
the  copy  of  Lord  Thurlow's  judgment  in  Dickens,  that  he  thought  it  had  been  properly 
held  that  a  residuary  bequest  left  the  conditional  legacy  in  statu  quo,  and  that  the 
ground  of  his  decision  was,  that  Mrs.  Scott  never  came  tinder  the  description  to 
which  the  gift  of  the  £10,000  was  attached.  In  the  present  case,  there  is  a  direction 
that  the  forfeited  bequests  shall  sink  into  and  constitute  part  of  the  residue  therein 
afterwards  bequeathed.  It  does  not  rest  therefore  on  a  mere  declaration  of  forfeiture. 
There  is  an  express  disposition  made  of  what  is  to  be  forfeited.  It  was  said  that  a 
direction  that  it  shall  fall  into  the  residue  is  no  more  than  the  law  would  imply, 
and  cannot  therefore  amount  to  a  bequest  over.  But  when  it  was  decided  that  a 
residuary  clause  did  not  carry  such  a  legacy,  it  was  by  consequence  decided  that  it 
did  not  fall  into  the  residue — for  if  it  did,  the  residuary  legatee  would  be  entitled 
to  it.  What  is  here  declared  is,  that  that  residue  which  is  thereinafter  given  shall 
include  in  it  the  legacies  declared  to  be  forfeited.  In  the  case  of  Wheeler  v.  Bingham 
(.'I  Atk.  364),  Lord  Hardwicke  held  that  there  was  a  clear  distinction  between  a 
mere  residuary  bequest,  and  a  direction  that  the  legacy  should  sink  into  and  con- 
stitute a  part  of  the  residue.  And  the  contrary  had  not  been  decided  in  Garret 
[119]  V-  Fritty  (2  Vern.  293) ;  for  the  will  contained  no  such  direction,  and  the 
Decree  could  not  therefore  proceed  on  the  ground  stated  by  the  Keporter.(5) 

I  am  of  opinion  that  tnere  is  in  this  case  a  valid  devise  over ;  and,  as  the 
marriage  appears  by  the  master's  report  to  have  been  had  without  consent,  it  follows 
that  the  forfeiture  takes  place.  And  there  is  no  question  but  the  forfeiture  extends, 
not  only  to  the  future  interest  and  dividends,  but  to  the  capital  of  the  principal 
legacy,  and  likewise  to  the  fund  directed  to  be  set  apart  to  answer  the  annuity  to 
the  mother  of  Mrs.  Barnard,  to  which  the  daughter  would  otherwise  have  been 
entitled  at  her  decease. 

It  is  impossible  to  make  any  distinction  as  to  the  £2000  given  by  the  Codicil. 
For  that  is  given  subject  to  the  same  powers,  provisos,  directions  and  limitations, 
as  are  contained  in  the  will  with  respect  to  the  £6000.  It  is  by  a  proviso  that  the 
forfeiture  is  declared  ;  and  to  that  proviso  the  £2000  must  be  subject,  as  also  to  the 
direction  that  the  forfeited  shares  shall  sink  into  the  residue. 

It  is  unnecessarv  to  say  whether  Mrs.  Barnard  would  be  excluded  from  a  share 
of  the  residue,  if  the  contingency  on  which  it  is  given  to  the  grand-nieces  should 
happen.  It  may  never  happen,  and  therefore  there  is  no  question  upon  it  which 
the  Court  ought  at  present  to  decide. 

(1)  Dick.  712.  Vid.  p.  723.  "  The  Will  before  us  contains  a  residuary  bequest ; 
but  that  has  been  repeatedly  and  well  enough  determined  to  leave  the  conditional 
legacy  in  statu  quo  :  it  only  prevents  that  which  has  not  been  disposed  of  already, 
whatever  be  its  amount,  from  falling  by  order  of  law,  to  the  Executor  or  next  of 
kin." 

(2)  "  Where  a  Legacy  was  given  upon  such  condition  of  marrying  with  Consent, 
and,  if  not,  that  it  should  sink  into  the  residue  of  the  Testator  s  estate,  which  he 
gave  to  /.  S.  it  was  held,  that  though  the  marriage  was  without  the  consent,  yet  the 
legacy  was  not  lost ;  because  it  would  have  been  the  same  if  the  Testator  had  said 
nothing  about  its  sinking  into  the  residue,  and  therdore  was  construed  only  tn 
lerrorem."   5  Vin.  Ah.  343.  Tit.  Condition,  Z.  d.  pi.  41. 

(3)  2  Vern.  293.  "  The  Court  decreed  the  Legacy,  with  Interest,  principally 
because  it  was  not  expressly  devised  over,  but  to  fall  into  the  residue."' 

(4)  "  In  Amos  v.  Homer  the  Master  of  the  Rolls  thought  that  a  residuary  dis- 
position was  enougli ;  but  it  seems  that  no  resolution  was  made,  as  the  case  went 
off  for  want  of  parties,  and  never  came  on  again,  and  it  has  been  considered  of  no 
authority  by  subsequent  judges."   Roper  on  Legacies,  vol.  I.  p.  326. 

(5)  It  having  been  suggested  by  His  Honor  that  the  Decree  in  the  case  of  Garrett 
v.  Pritty  could  not,  for  the  reason  assigned,  have  proceeded  on  the  ground  assigned 
by  the  Keporter,  I  have  consulted  the  Register's  Book,  and  find  that,  although  n6 
reason  for  the  Decree  is  there  stated,  it  may  [120]  rather  be  inferred  from  the  cir- 
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cunutances  (which  are  very  peculiar)  that  the  CMe  really  turned  on  the  nhiequent 
approbation  of  the  person  vhoae  consent  vas  required  (as  in  Pollock  t.  Croft  (1  Mer. 
181),  and  others  o£  that  class  of  cases  there  cited),  coupled  perhaps  with  the  ignorance 
of  the  party  as  to  the  restriction  in  her  Father's  Will,  and  the  Buspicious  conduct 
of  the  Son,  to  whom  the  Legacy  would  otherwise  have  gone  over  by  virtue  of  the 
residuary  clause.  It  will  be  observed  that  the  condition  was  a  condition  subsequent. 
The  material  circumstances  of  the  case  were  as  follows  : 

"  Reg.  Lib.  1692,  A.  fo.  821.  John  Garrett,  and  Elie.  his  Wife,  Plaintiffs;  John 
Pretty  (Executor  of  Bichard  Pretty,  deceased),  Joseph  Scriven,  Henry  Nesbit,  and 
John  Peirson^  Defendants. 

"  The  Testator  (who  was  the  father  of  the  Plaintiff  Elizabeth  and  of  the  Defendant 
John  Pretty),  by  his  Will,  after  appointing  his  son  (the  Defendant)  sole  £xecutor, 
and  the  Defendant  Scriven,  and  another,  Overseers  thereof,  bequeathed  to  the 
Plaintiff  Elizabeth  (then  Elizabeth  Pretty,  spinster),  £3000,  to  be  paid  to  her  in 
manner  following ;  that  is.  £2000  (part  thereof)  when  she  should  attain  twenty-one 
or  upon  her  day  of  marriage,  which  should  first  happen  after  his  (the  Testator's) 
decease,  and  £1000  (the  remainder)  at  the  end  of  two  years  after  her  attaining 
such  age  or  her  marriage,  which  should  first  happen.  But,  in  case  she  should 
die  before  attaining  her  age  of  twenty-one  or  marriage,  then  he  gave  all  the  said 
£3000  to  the  Defendant  her  brother.  He  further  will^  that,  until  her  said  Legacy 
should  become  due  and  payable,  she  should  have,  for  her  maintenance,  the  sum 
of  £40  per  annum,  and  he  directed  Scriven,  "  as  he  had  been  an  extraordinary  kind 
"  friend  to  him,  to  continue  his  love  and  k^dness  towards  his  children,  in  advising 
"  and  directing  them  in  their  whole  concerns ;  and  thereby  obliged  the  Plaintiff 
"  and  her  brother  to  follow  his  advice  and  counsel  in  all  thinp.  Then  followed 
the  clause,  "  that,  if,  and  in  case,  the  Plaintiff  should  be  married  before  she  attained 
"  twenty-one,  without  the  [121]  consent  of  his  said  worthy  good  friend  (in  case  he 
"  be  then  living),  then  the  legacy  of  £3000  before  given  to  her  should  cease  and  be 
"  void,  and  in  lieu  thereof  he  gave  to  her  £500  only." 

The  Bill,  after  setting  forth  so  much  of  the  Will,  proceeded  to  state  that,  after  the 
Testator's  death,  the  Plaintiff,  with  the  knowledge  and  at  the  desire  of  her  brother, 
went  to  reside  with  the  Defendant  Peirson,  who  was  their  nearest  relation,  and, 
white  at  his  house,  a  marriage  was  treated  by  Peirson  with  her  present  husband, 
the  other  Plaintiff,  whom  she  married  accordingly.  That  the  Plaintiffs  had  applied 
to  her  Brother,  as  Executor,  for  payment  of  the  legacy,  which  he  refused,  pretending 
that  the  marriage  was  haA  without  Seriven's  consent,  and  that  the  Plaintiffs  knew 
of  the  proviso  in  the  Will ;  whereas  the  PlsdntiSs  charged  that  the^  were  kept  in 
ignorance  of  the  proviso  till  after  their  marriage,  "  which  was  done  with  the  greater 

■  haste  to  avoid  the  importunity  of  the  Defendant  Pretty's  Wife's  near  relation. 
"  whose  fortune  was  far  inferior  to  the  Plaintiff's  portion,  and  against  whom  she 

■  was  wholly  advised."  That  she  had  been  often  told  she  had  £3000  for  her  fortune, 
and  might  marry  whom  she  liked.  That  Scriven  "  was  afterwards  consenting, 
"  and  rejoiced  that  she  had  escaped  the  Defendant's  Wife's  said  relation."  The  Bill 
then  insisted,  "  that  if  any  formal  assent  of  Scriven  be  wanting,  as  is  pretended, 
"  yet,  having  taken  the  advice  of  the  relations  she  was  placed  wiUi  at  her  Brother's 
'  request,  the  Plaintiffs  were  nevertheless  entitled  to  their  legacies  by  the  Justice  of 
'  the  Court." 

The  Defendant  Pretty,  by  his  Answer,  did  not  deny  that  the  Plaintiffs  were 
ignorant  of  the  chiuse  in  the  Will  till  after  their  marriage ;  but  he  said  that,  the 
Will  having  been  proved  in  the  prerogative  Court  of  Canterbury,  they  miaAi  /«nw 
resorted  to  it  for  information  as  to  its  contents, "  and  he  doubts  not  that  the  Plaintiff 
"  John  perused  the  same,  he  being  a  Scrivener,  and  a  man  in  years,  and  versed  in 
"  business,  and  the  words  of  the  Will  being  very  plain  and  express."  He  insisted 
that  by  the  Will  the  Testator  had  given  to  him  (the  Defendant)  all  the  rest  and  residue 
of  his  Estate;  that  the  Plaintiff's  maintenance  of  £40  per  ann.  [122]  deter- 
mined by  her  marriage ;  and  that,  as  to  the  principal  legacy,  "  in  regard  they 
"  had  intermarried  without  the  knowledge  or  approbation  of  Scriven,  therefore  the 

■  Legacy  ceased  and  became  void,  and  £500  was  due  in  lieu  thereof,  which  he  waa 
"  ready  to  pay,  and  prayed  it  might  be  disposed  of  for  his  sister's  best  advantage. ' 

The  Defendant  Scriven  said  that  the  Testator  having  made  him  Overseer  of 
his  Will,  he  was  always  ready  to  give  the  best  advice  and  assistance  to  the  infants — 
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that,  after  the  Testator's  death,  he  took  the  Plaintiff  Elizabeik  hotae  to  his  house. 

intending  to  have  the  care  of  her  person,  but  was  disappointed  by  the  improvident 
marriage  of  the  Defendant  Pretty,  who,  being  then  an  apprentice  not  yet  out  of 
his  time,  within  a  month  after  his  Father's  death  was  prevailed  on  to  marry  one 
Judith  PatUe,  and,  together  with  his  Wife's  Father,  took  possession  of  the  property 
and  managed  it  themselves ;  whereupon  he  {Scriven)  told  them,  "  that,  since  they 
"  had  got  the  Plaintiff's  portion  into  their  hands,  it  would  be  convenient  they  should 
"  also  nave  the  care  of  her  person  ; "  and  she  was  then  accordingly  removed  to 
PatUe^s  house. — That  Pattle,  **  having  a  Son  towards  the  Law,'"  desired  to  marry 
him  to  the  Plaintiff,  and  that  the  Plaintifi  was  importuned  by  her  Brother's  Wife 
for  that  purpose ;  but  he  {Scriven)  was  not  consulted  in  it,  and,  if  he  had,  "  believea 
"  he  should  not  have  consented."  That  the  Plaintiff  was  afterwards  removed  to 
PeirsorCs  house,  as  he  believed,  by  her  Brother's  consent ;  and  that,  "  the  da^ 
"  after  her  marriage,  Peirson,  together  with  the  Defendant  Pretty,  came  to  his 
"  {Scriven's)  house,  and  acquainted  him  therewith,  at  which  he  wtis  surprised, 
"  but  said,  since  she  had  married  without  his  consent,  he  was  very  glad  she  had 
"  disposed  of  herself  to  so  worthy  a  person,  whom  he  had  known  so  long,  having 
"  done  much  better,  in  his  jud^ent,  than  her  brother,  whom  he  had  reproved 
*  for  marrying  without  his  consent,  telling  him  it  might  be  an  example  for  his  sister 
"to  follow." 

The  Defendants  Peirson  and  Nesbit  also  spoke  of  the  design  formed  by  Pattle 
to  man^  his  Son  (an  Attorney)  to  the  Plaintiff,  "  in  order  whereto  it  was  contrived 
"  that  utis  Son  should  go  along  with  the  Defendant  Pretty  into  the  [123]  ^^'^t 
"  Country,  and  make  some  excuse  and  leave  him,  and  return  to  mar^  the  Pfaintill 
before  her  Brother  should  come  to  town ;  but  Pretty  having  intimation  of  the 
"  plot,  and  by  experience  knowing  that  Pattle  was  not  capable  of  giving  his  son  any 
"  thing  answerable  to  his  Sister's  fortune,  before  hia  journey  desired  Peirson  that 
"  his  Sister  might  be  kept  at  his  house,  to  avoid  any  such  attempt,  declaring  his 
"  aversion  and  his  Sister's  dislike  to  it. — That  young  Pattle  wrote  a  letter  of  love 
"  to  her  on  the  journey,  but  Plaintiff  understanding  the  plot,  removed  herself  to 
"  Peirson^ 8  house,  where  the  marriage  soon  after  took  place." 

Peirson  said  further  that  he  knew  nothing  of  the  clause  of  restriction  in  the 
Will,  "  being  that  Pattle  the  father  declared,  her  portion  was  £3000,  and  none  could 
"  hinder  her  from  it.  That  Scriven,  when  the  Defendant  Pretty  complained  of  such 
"  design,  declared  that,  if  PatUe's  Son  should  marry  her,  he  would  have  her  portion 
"  whether  they  would  or  no."  He  added  that  the  Testator  had  a  far  ~  greater  love 
"  for  the  Plaintiff  than  for  her  Brother." 

The  Court  declared  that  the  Plaintiffs  were  well  entitled,  notwithstanding  the 
clause  of  restriction,  to  the  Legacy  of  £3000  ;  and  ordered  that  the  Defendant 
Pretty  should  pay  the  same  with  interest  on  £2000  since  the  marriage ;  referring 
it  to  the  Master  to  compute  interest  thereon,  and  also  what  was  due  to  the  PlaintilT 
for  maintenance  until  the  marriage,  and  to  look  into  the  settlement  made  on  her 
marriage,  and,  if  he  should  find  it  to  be  not  answerable  to  her  fortune,  to  see  that  a 
proper  settlement  might  be  made  by  her  husband. 


[124]  Sir  Edwabd  Knatchbull,  Bart,  and  Dame  Mary  his  Wife,  Henry  Cuiiaox 
and  Bridget  his  Wife,  George  De  Billinguurst  and  Ann  his  Wife,  Hknry 
Michael  Goold  and  Eleanor  his  Wife,  Plaintiffs,  and  Stephen  IIknrv 
Grueber,  Defendant.   July  28,  1817. 

ISee  Colly  v.  Gadsden,  1865,  34  Beav.  419  ;  In  re  Arnold,  1880,  14  Ch.  D.  271) ; 
Jacobs  V.  Revell,  [1900]  2  Gh.  863.] 

[This  case  was  very  fully  argued  before  the  Lord  Chancellor  at  different  tiiiica, 
both  on  the  general  doctrine  of  the  Court  as  to  the  Execution  of  a  Contract  with 
Compensation  for  a  partial  defect  of  Title,  and  on  the  particular  circumstances  of 
the  Case  itself;  but,  from  the  view  which  his  Lordship  has  taken  of  it,  it  seems 
unnecessary  to  report  those  Arguments.]  On  a  Bill  by  Vendor,  for  specific  per- 
formance, with  an  allowance  to  the  Defendant  by  way  of  compensation  for  a 

gtrt  of  the  Estate  to  which  the  Plaintiff  is  unable  to  make  a  good  title ;  the 
efendant  having  taken  pomession  under  the  Agreement,  one  of  ^e  terms  of 
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which  was  *  that  immediate  possession  should  be  given  " ;  and,  in  the  course  of 
disputes  which  arose  subsequently  as  to  the  title  to  this  part  of  the  Estate,  having 
been  turned  out  of  the  possession  so  taken  ;  held,  that  the  Vendor,  in  so  turning 
him  out  of  possession,  has  abandoned  his  right  to  a  specific  performance ;  and 
the  Bill  dismissed  accordingly  :  without  going  into  the  question  as  to  the 
materiality  of  the  defective  part. 

The  Lord  Chancellor  [Eldon].  This  Case  (reported,  1  Madd.  153)  comes  before 
the  Court  upon  an  Appeal  from  a  Decree  pronounced  by  the  Vice-Chancellor. 

It  appears  by  the  Bill,  that,  in  October  1811,  the  Plaintiffs,  who  were  seised  of 
the  Estate  in  question,  had  [125]  proposed  to  sell  it  by  auction,  in  lots,  as  described 
in  the  printed  particular,  and  under  certain  conditions.  The  Particular  (which 
was  referred  to  in  the  Contract  afterwards  entered  into  between  the  Plaintiffs  and 
Defendant),  pointed  out  a  somewhat  more  prudent  mode  of  dealing  between  the 
Vendors  and  sjiy  person  who  should  happen  to  become  the  Purchaser  at  the  Auction, 
than  seemed  to  be  afterward^  thought  of  in  framing  the  Contract,  of  which  this 
Bill  seeks  the  performance.  By  that  Particular  the  property  was  distinguished 
into  three  lots,  the  first  of  which  was  represented  as  a  valuable  freehold  Estate, 
containing  a  spacious  mansion-house  and  several  pieces  of  land — some  of  them 
(as,  I  now  understand,  is  admitted  on  all  hands)  forming  a  part  of  the  Estate  called 
Cole  Nash  (a  circumstance  which  seems  not  to  have  been  ascertained  to  the  satis- 
faction of  both  parties  when  the  Bill  was  filed) :  the  second  of  which  lots  was  described 
under  the  name  of  The  Manor-Farm,  but  which,  in  the  proceedings,  is  denominated 
The  Stone-Stile  Farm,  and  is  part  of  the  premises  afterwards  sold  to  Wildman  : 
and  the  third  is  called  Marsh  Land,  and  is  described  as  distinct  from  all  the  rest  of 
the  propertv,  and  as  constituting  the  third  lot  entirely  by  itself. 

This  Safe  by  Auction,  however,  being  intended  to  take  place  only  in  case  the 
Estate  should  not  be  sold  by  private  contract,  it  is  admitted  that  an  Agreement 
was  entered  into  on  the  15th  of  October  1811,  between  the  Plaintiffs  and  Defendant, 
for  a  sale  of  the  Estate  to  the  Defendant :  but  it  was  nevertheless  agreed  (and  I  now 
mention  the  circumstance  because  the  Bill  alleges  that  it  was  at  the  suggestion  of 
the  Defendant,  who  wished  to  become  purchaser  of  a  part  only,  and  not  the  whole  of 
the  property  ;  while  the  Answer  insists,  as  I  think  is  also  established  in  Evidence, 
that  it  was  not  at  the  instance  of  the  Defendant,  but  of  Sir  Edward  Knatch^uU) 
[126]  that  the  Estate  should  still  be  made  the  subject  of  a  Sale  by  Auction,  notwith- 
standing the  Contract. 

It  is  necessary  to  attend  very  particularly  to  the  terms  of  the  Agreement  so 
entered  into  between  the  parties.  It  begins  by  stating,  that  the  Plaintiffs  (parties 
to  the  A^eement  of  the  first  part) "  have  sold  by  private  contract  to  the  (Defendant) 
"for  £52,000,  and  the  (Defendant)  hath  agreed  to  purchase  for  that  sum,  the  fee- 
"  simple  of  Estates  of  the  late  Mr.  Hawkins,  advertised  to  be  sold  by  auction  at 
"  Feversham  on  the  16th  inst.  in  three  lots,  including  the  timber  and  underwood, 
*  free  from,  all  incumbrances,  except  the  quit-rents  and  reliefs,  the  land-tax,  the 
"  existing  lease  of  Stone-Stile  Farm,  and  the  other  incumbrances  set  forth  in  the 
'  printed  particulars  of  sale.  That  the  (Defendant)  shall  pay  Mr.  J.  Humphries 
'  (the  agent  of  the  vendors)  on  the  execution  of  this  agreement,  as  and  by  way  of 
"  deposit,  the  sum  of  £5000,  to  be  paid  to  the  vendors  on  the  title  being  approved 
"  of ;  the  sum  of  £12,300  to  the  vendors  on  the  1st  of  February  next ;  the  further 
'  sum  of  £17,300  to  the  vendors  on  the  1st  of  A  ugust  next ;  and  the  sum  of  £17,400 
"  (being  the  remainder  of  the  said  sum  of  £62,000)  on  the  29th  of  September  next ; 
"  with  interest  upon  the  unpaid  instalments,  from  the  date  of  this  agreement,  until 
'paid,  after  the  rate  of  £5  per  cent,  per  ann." 

Then  follows  this  part  of  the  agreement — and  a  very  material  part,  in  my  view 
of  the  case,  it  is — "  That  the  (Defendant)  shall  have  immediate  possession  of  the 
"  mansion-house,  gardens,  and  back-orchard  at  Nash,  and  also  of  the  wood-laud 
'  and  marsh-land  on  hand,  and  shall  receive  the  rents  of  Stone  Stile  Farm,  and  of 
'  the  farm  at  Nash,  and  other  parts  of  the  Estates,  which  are  let,  from  Michaelmas 
"  day  last,  to  which  [127]  time  all  outgoings  shall  be  paid  by  the  vendors  ;  but  tLo 
"vendors  shall  attain  possession  of  the  title-deeds  until  the  above  consideration 
"  money  and  interest  shall  be  fully  paid,  and  the  purchase  completed  ;  and,  in  the 
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"  mean  time,  the  unpaid  part  of  the  consideration  money  shall  stand  charged  and 

"secured  upon  the  Estate." 

The  first  of  the  terms  of  this  agreement  therefore  is,  that  immediate  possession 
shall  be  given  to  the  purchaser ;  and  then  follows  this  stipulation—"  That  we  taking 
"  possession,  and  receipt  of  the  rents,  shall  not  he  considned  as  an  acceptance  of  the 
"  title  ;  but  the  (Defendant)  shall,  notwithstaniUi^,  have  a  good  and  marketable 
"  title  made  out  to  him." 

The  agreement  then  goes  on — "  That  the  vendors  shall,  at  their  expense,  forth- 
**  with  furnish  to  (the  Defendant)  an  abstract  of  the  title  to  the  Estates,  and  make 
"  out  a  good  and  marketable  title  to  the  same,  free  from  incumbrances.  That  this 
"  agreement  shall,  on  or  before  the  1st  of  February  next,  be  carried  into  execution 
"  by  such  conveyances  and  assurances  as  shall  be  advised  by  and  on  behalf  of  the 
"  (Defendant),  and  such  part  of  the  purchase-money  as  shall  remain  unpaid  shall 
"  be  secured  according  to  the  intent  of  this  agreement,  in  such  manner  as  shall  be 
■*  advised  and  approved  by  C.  Bu&er  of  Zincwfn*^  /nn,  on  the  part  of  the  vendors, 
"  and  by  G.  Cooke,  of  the  Temple,  on  the  part  of  the  (Itefendant).  That  the  expenses 
"  of  all  fines  and  recoveries  (if  any  necessary),  and  the  making  out  the  tit^,  and  such 
"  other  expenses  as  are  usually  paid  by  vendors  upon  sale  by  private  contract,  shall 
"  be  borne  by  the  vendors ;  and  the  expenses  of  the  conveyances  and  such  other 
"  deeds  as  shall  be  deemed  necessary  for  securing  the  payment  of  the  in-ri28]'Btal- 
"  ments  shall  be  borne  by  the  (Defendant).  That  the  (Defendant)  shall,  if  he  thinks 
"  proper,  have  the  furniture  and  fixtures  in  and  about  the  mansion-bouse,  upon 

*  paying  for  the  same  according  to  valuation,  in  the  usual  way  ;  otherwise  the  said 
"  furniture  and  fixtures  shall  be  forthwith  removed  from  the  premises.  That  the 
"  sale  of  the  Estates  shall  take  place  as  advertised ;  but  the  same  shall  be  bought 
"  in  on  the  part  of  the  vendors  ;  and,  if  any  part  is  sold,  such  sale  shall  be  on  the 
"  account  and  at  the  risk  of  the  (Defendant),  as  well  in  respect  of  the  auction  duty 

(if  any  shall  be  incurred)  as  in  all  other  respects,  except  with  r^ard  to  the  expenses 
"  already  incurred,  by  advertizing,  by  catetlogues,  and  for  the  commission  of  the 

*  Auctioneer  ;  and,  if  by  any  accident  or  oversight  the  auction  duty  for  what  is 
"  bought  in  shall  become  payable,  it  shall  be  referred  to  two  persons,  one  to  be  chosen 
"  by  the  vendors,  the  other  by  the  (Defendant),  to  consider  and  decide  by  whom  the 
"  said  auction  duty  shall  be  borne, — whether  by  the  vendors,  or  by  the  (Defendant) ; 
"  and,  in  case  they  difEer,  the  arbitrators  shall  chuse  an  umpire,  whose  decision  shall 
"  be  final.  That,  upon  the  delivering  up  of  Nash  Farm  by  the  present  occupier, 
"  who  is  Tenant  at  will,  sucli  part  of  the  stock  and  crop  as  is  usually  taken  by  landlordB 
"  shall  be  taken  by  the  (Defendant)  at  a  valuation,  according  to  the  custom  of  the 
"  country.  That,  if  the  (Defendant)  shall  neglect  or  fail  in  the  above  agreement, 
"  the  deposit  of  £5000  shall  be  forfeited,  and  the  vendors  be  at  liher^  to  resell  the 
"  Estate,  either  by  private  contract  or  pubUc  auction,  and  the  deficiency  of  the 
"  aforesaid  sum  of  £52,000  on  such  sale  Hf  any),  together  with  all  charges  attending 
"  the  same,  shall  be  made  good  by  the  (Defendant).   That,  in  case  the  (Defendant) 

shall  sell  either  of  the  said  lots  at  the  present  auction,  the  [129]  auctioneer's  com- 
"  mission  on  such  lot  or  lots  shall  be  paid  by  the  (Defendant) ;  and,  in  that  case. 
"  the  vendors  hereby  agree  to  convey  such  lot  or  lots  to  the  (Defendant),  or  the 
"  purchaser  or  purchasers,  on  payment  to  the  parties  of  the  first  part,  of  the  sum 
"  or  Slims  of  money  for  which  the  same  shall  be  so  sold,  in  payment  pro  tanto  of  the 
"  aforesaid  instalments.  That  the  vendors  shall  join  in  all  such  notices  to  quit,  or 
"  to  repair,  as  shall  be  required  by  the  (Defendant)  to  be  given  to  the  Tenants  of  the 
"  Estates."   And  it  is  signed  in  the  usual  manner. 

It  was  intended,  then,  by  this  Agreement,  that  the  sale  by  auction  should  take 
place,  and  that  at  such  sale  the  Estate  should  be  dealt  with  as  being  divided  into 
three  lots,  which  may  be  called,  for  distinction,  Nash  Court  (including  Nash  Farm), 
6'ione-StUe  Farm,  and  Marsh  Land. 

In  the  first  of  these  lots,  as  I  understand,  are  included  the  twelve  acres  which 
constitute  Cde-Nash.  It  appears  from  the  Evidence  that  Cole-Nash  had  been 
|)urcha8ed  by  Mr.  Hawkins  (the  ancestor  of  the  Plaintiffs)  in  1770,  not  only  with 
u  very  imperfect  title,  but  without  the  pretence  of  a  marketable  title  ;  and,  if  the 
papers  una  title  deeds  of  the  Estate  had  been  looked  into  at  any  time  Iwfore  the  sale 
by  auction,  they  would  have  furnished  the  means  of  ast-ortaining  that  fact,  it  le 
quite  uloar  that  the  vendors  themselves  knew  nutlimg  of  their  title  to  CtAc-Nash, 
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vhatever  they  may  have  known  as  to  that  which  they  possessed  to  the  rest  of  the 
premises, — not  only,  that  they  were  ignorant  of  the  nature  of  their  title  to  it,  but 
that  they  could -not  tell  where  Cole-Nash  itseU  was  to  be  found ;  as  to  which,  even 
now,  many  years  after  the  date  of  the  agreement,  they  state  that  certain  parts  of 
the  Park  were  pointed  out  as  conatitut?130}-u^  that  property,  though  nothing 
can  be  more  clear  than  that  no  part  of  that  property  is  situated  in  the  Park,  but 
that  its  true  situation  is  as  I  shall  presently  descrioe  it  to  be. 

The  Deposit  stipulated  by  the  agreement  was  paid.  The  Defendant,  who  had 
the  option  of  taking  the  furniture,  declined  it ;  and,  shortly  afterwards,  upon  a 
question  arising,  by  which  party  the  taxes  were  to  be  paid.  Sir  Edivard  Knatckbull 
was  required  to  take  away  the  furniture,  which  he  did,  b\it  not "  forthteith"  according 
to  the  express  terms  of  the  agreement.  However,  as  he  did  remove  it,  no  inference 
is  to  be  d^awn  from  his  not  having  done  so  "  forthwith,"  as  was  there  stipulated. 

The  Sale  by  Auction  took  place  ;  and  Mr.  Wildman  became  the  purchaser  of  the 
StoneSHU  Farm,  at  a  price  which,  together  with  the  value  of  the  timbur,  amounted 
to  £11,900.  The  D^endant's  concurrence  in  this  purchase  (which  purchase  could 
not  be  completed  without  that  concurrence)  is  held  out  by  the  Bill  as  a  proof  of  his 
acquiescence  in  the  title,  which  was  the  same  to  Stone-Stile  Farm  and  to  the  other 
parts  of  the  Estate,  except  Cole-Nash  ;  but,  as  far  as  I  am  able  to  collect  from  the 
Answer  and  the  Evidence  in  the  cause,  the  Defendant's  concurrence  cannot  be 
stated  to  amount  to  more  than  a  concurrence  in  that  single  act,  with  an  express 
protest  that  it  should  be  without  prejudice  to  any  objection  he  might  himself  nave 
to  the  title. 

The  Bill  proceeds  to  state  that  the  Defendant  treated  the  Estates  as  his  own, 
with  such  title  as  the  Abstract  discloses,  and  that  the  mansion-house  and  garden 
ore  still  in  his  possession — not  saying,  however,  tliat  any  other  parts  of  the  Estate 
are  in  his  possession— but  alleging,  nevertheless,  that  he  treated  the  whole  as  his 
[131]  own,  and  had  made  a  Map  of  it  as  of  his  own  I^te.  The  Plaintifis  also  insist 
that  a  good  title  can  be  made  to  the  whole — or,  if  not  to  the  whole,  at  least  to  all 
except  about  twelve  acres,  "  in  respect  of  which,  if  the  Defendant  ia  entitled  to  avail 
"  himself  of  any  objection,  a  reasonable  deduction  or  abatement  may  be  made  from 
"  the  purchase  money  "  ;  that  the  agreement  has  never  in  any  manner  been  waived 
or  abandoned,  but  is  a  good  and  binding  agreement,  and  ought  to  be  carried  into 
execution — and  that,  upon  the  Defendant's  refusal  to  comply  with  their  proposal 
of  a  reference  to  arbitration,  they  served  him  with  a  notice  that  they  (the  Vendors) 
were  in  a  situation  to  deliver  possession  to  him  agreeably  to  the  contract,  and  required 
him  forthwith  to  place  his  purchase  money  in  Exchequer  Bills,  there  to  remain 

Ending  the  proceedings  which  his  refusal  had  rendered  necessary — but  neither 
d  he  complied  with  that  last  requisition.  This  Notice  is  dated  the  3d  of  November 
1812 ;  and  the  date  is  material,  oecause  I  do  not  find,  throughout  the  Bill,  any 
statement  of  the  transactions  which  took  place  between  the  parties,  as  to  taking  or 
retaking  possession,  or  with  relation  to  the  correspondence,  from  the  time  of  the 
execution  of  the  agreement,  to  this  3d  of  November  1812.  All  that  is  put  in  issue 
by  the  Bill,  is,  that  the  Defendant  never  made  any  objection  to  the  title,  except  to 
this  small  piece  called  Cole-Nash — that  this  small  piece  "  is  separate  and  detached 
'  from  the  rest  of  the  Estate,  or  may  be  separated  from  it  without  any  material 
'  inconvenience  or  injury  ;  being  a  plot  of  ground  on  which  there  is  no  building 
-  whatever,  and  lying  without  the  gates  or  inclosure  of  Nash  Court,  the  principal 
"  mansion-house  and  Estate,  consisting  of  about  320  acres,  and  from  which  it  is 
'  entirely  divided  by  a  road."  The  prayer  of  the  Bill,  therefore,  is,  for  a  specific 
performance  of  the  agreement,  and  an  account  and  pay-[132]-ment  of  what  remains 
due  for  principal  and  interest  of  the  purchase  money — "  and,  if  the  Court  shall  be 
"  of  opinion,  that  the  Defendant  is  not  bound  to  take  the  twelve  acres  called  Cole- 
'  Nash,  then  that  it  may  be  ascertained  how  much  ought  to  be  allowed  him  by 
"  way  of  deduction  out  of  his  purchase  money  in  respect  of  such  premises,  and  thiit 
'the  same  may  be  allowed  him  accordingly  in  taking  the  account." 

To  this  Bill  the  Defendant  has  put  in  an  Answer,  the  substance  of  whicli  it  is 
difficult  to  state  shortly,  because,  having  reference  to  all  the  corresptrndence  which 
took  place,  that  correspondence  must  be  treated  as  part  of  the  answer  itralf,  and  it 
isimpossibk  to  come  at  any  true  knowledge  of  the  nature  uf  this  triinsaction,  without 
going  at  great  length  into  the  facts  which  that  correspondence  discloses. 
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After  admitting  the  agreement,  and  payment  of  the  £6000  as  a  deposit,  the 
Defendant  represents  that  he  declined  to  take  the  furniture  and  fixtures  in  and 
about  the  mansion-house,  according  to  the  option  given  him  by  the  agreement, 
and  gave  notice  to  the  PItUntifEs,  or  their  agents,  that,  if  he  (the  Defenduit)  became 
liable  to  any  taxes  in  consequence  of  the  same  remaining  on  the  premises,  he  should 
consider  the  Plaintifis  as  liable — but  did  not  otherwise  insist  on  the  removal ;  and 
the  same  had  since  been  disposed  of.  He  then  states  the  sale  by  auction,  and  says, 
"  he  admits  that,  immediately,  or  soon  afterwards,  he  (the  Defendant)  under  and 
"  by  virtue  of  the  agreement,  and  by  the  authority  of  the  Plaintiff  Sir  E.  Knatckbull, 
'  entered  into  possession  of  the  mansion-house  and  gardens,  though  not  by  way  of 
"  a  residence  for  his  family  ;  but  he  is  not  now  in  possession  thereof,  nor  did  he 
"  continue  in  possession  tnereof  longer  than  as  after  mentioned,  nor  [133]  was 
"  he  ever  able  efiectually  to  avail  himself  of  such  possession,  by  reason  of  the  difBculties 
'    "  as  to  the  title  after  mentioned." 

It  appears  that,  on  the  14th  of  November  1811,  an  application  was  made  by  tlie 
Defendant's  solicitors  to  the  solicitor  of  the  Plaintiff  Sir  E.  Knatckbull,  requiring 
"  the  abstract  of  the  premises  purchased  by  Mr-  Gntdfer " — and  adding,  "  Mr.  n. 
"  will  be  pleased  to  furnish  a  ^neral  abstract  of  the  whole  property,  as  first  con- 
"  tracted  for."  They  write  &gam  on  the  11th  of  December  1811,  to  remind  him  ; 
and.  on  the  26th  of  December,  the  Plaintiff's  solicitor  acquaints  them  "  that  lie 
"  has  sent  the  abstract  of  Mr.  Grueber^s  purchase  according  to  their  desire — the 
"  larger  abstract  containing  Stone-Stile,  as  well  as  ATas/i,— though  an  abstract  of 
"  Stone-Slile  exclusively  had  been  himisbed  by  him  to  Mr.  WUdman's  solicitor — 
"  the  lesser  abstract  forming  a  part  of  Nash,  but  being  in  fact  a  purchase  under 
"  Mr.  Hawkins's  Will,  distinct  from  the  purchase  of  Nash,  from  his  Co-heiresses." 
He  adds,  "  Some  of  the  Co-tenants  have  incumbered  their  shares,  of  which  separate 
*  abstracts  will  be  delivered  without  delay,  and  it  is  intended  to  pay  off  these  incum- 
"  brances  previous  to  the  completion  of  the  purchase." 

On  the  23d  of  January  1812,  the  Defendant's  solicitors  laid  the  abstracts  first 
sent  before  Counsel ;  and  it  was  not  til!  the  24tfa  of  April  that  the  Supplemental 
Abstracts  promised  in  the  letter  of  the  26th  of  December  were  fumishea ;  but  in 
the  mean  time  the  Defendant  had  caused  notices  to  quit,  signed  by  Sir  E.  Knatckbull. 
to  be  served  on  the  Tenants.  It  is  also  stated  in  the  answer  that  several  of  the  deeds 
mentioned  in  the  two  first  abstracts  were  not  produced — that  many  of  the  statements 
in  those  abstracts  were  unsupported  by  [134]  evidence — and  that  considerable 
difficulty  arose  in  identifying  the  property.  Then  there  is  another  objection  taken — 
that,  as  to  the  marsh  lands  comprised  in  bt  3,  there  was  a  deficiency  on  the  abstract 
of  32  acres  out  of  95 ;  and  it  is  stated,  that  on  the  5th  and  7th  of  May  conferences 
were  held  between  the  respective  solicitors  on  this  deficiency,  as  well  as  on  the  title 
to  Cde-Nask,  and  other  difficulties  appearing  on  the  face  of  the  abstracts,  when 
the  solicitor  for  the  Plaintiffs  informed  the  Defendimt's  soHcitor,  in  answer  to  such 
objections,  that  Cole-Nash  had  been  laid  open  and  thrown  into  the  park  belonging 
to  Nash  Court — ^that  the  deficiency  in  the  quantity  of  the  marsh  lands  arose  from 
the  difference  between  an  old  estimate  and  recent  admeasurement — and  that  the 
statements  in  the  abstracts  which  were  unsupported  by  evidence  were  matters  of 
undoubted  fact,  although  no  evidence  could  be  obtained  respecting  them. 

On  the  13th  of  May  1812,  the  solicitor  for  the  Plaintiffs  makes  to  the  Defendant's 
solicitor  a  new  representation  in  writing  respecting  Cole-Nash,  which  had  before 
been  described  as  a  part  of  the  Park,  and  is  now  stated  as  consisting  of  the  premises 
comprised  in  five  several  numbers,  forming  component  parts  of  lot  one,  in  the 
printed  particulars. 

On  the  15th  of  May,  the  Counsel  before  whom  the  abstracts  were  laid,  returns 
them  to  the  Defendant's  soUcitorB  vrith  several  Queries  and  Observations  on  the 

margin  of  the  first  abstract,  and  written  at  the  foot,  as  follows:—"  The  Recovery 
"  suffered  hyl.C.  in  1758  did  not  bar  his  Estate  tail,  or  the  Remainder  over.  Unless, 
"  therefore,  the  vendors  can  shew,  either  that  all  his  Children  are  dead  without 
"  issue,  and  that  Sir  /.  C.'s  Daughters  died  without  issue  (which  I  take  not  to  be 
"  the  fact),  or  that  they  arc  barred  by  the  [135]  Statute  of  Limitations,  they  cannot 
"  make  a  good  title  to  the  premises  in  question."  On  the  16th  of  May,  this  Opmion, 
and  the  marginal  Observations,  were  communicated  to  the  solicitor  for  the  Plain- 
tiffs, who  on  the  23d  returned  the  abstract,  with  answers  to  the  observations, 
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which  answers,  or  many  of  them,  the  Defendant  B&ys  he  has  been  informed  and 
believef  were  very  unsatisfactory. 

The  Answer  then  states  some  material  transactions  between  the  Defendant 
and  Ruiton,  who  then  ocoupted  Nash  Court  Farm,  comprising  the  greatest  part  of 
lot  one,  with  the  Exception  of  the  mansion-house,  stating  himself  to  be  tenant 
thereof  at  a  rent  of  £500  a  year ;  which,  it  may  be  said,  was  holding  it  on  very 
favourable  terms  to  himself,  though  he  appears  to  have  originally  thought  otherwise  ; 
and  it  is  intimated  that  one  of  the  Plaintiffs  had  an  interest  in  his  keeping  possession  ; 
but  Button  at  an  early  period  gave  notice  to  the  Defendant  that,  at  Miohaelmaa. 
when  he  was  to  quit,  he  should  sell  the  stock  and  crops  of  grass  and  com,  and 
manure,  and  every  thing  due  that  could  be  sold,  and  even  more  than  was  usual 
(according  to  the  custom  of  the  country)  for  an  occupier  to  sell,  off  the  premises ; 
making  him  an  oSer  to  purchase.  Some  difficulties  having  arisen  as  to  Button's 
right  to  do  this,  a  Remonstrance  was  made  to  Sir  E.  KnaichSull,  who  recommended 
an  Arbitration,  and  the  Arbitrator  determined  in  favour  of  Button.  Upon  this, 
the  Defendant  purchases ;  and  in  his  answer  he  complains  of  his  being  forced  to 
do  so.  and  speaks  of  the  Arbitrator's  not  having  done  justice.  However,  there  is 
the  Arbitration  ;  and  it  does  not  seem  material  to  the  jaresent  question  to  consider 
whether  the  Arbitrator  was  right  or  wrong  in  his  decision.  The  Defendant  paid 
about  £5500  for  the  articles ;  and  he  conceives  himself  to  have  been  injured  in  this 
respect  to  the  extent  [136]  of  ^^(^0  or  £600  ;  but,  for  the  reason  already  stated, — 
vie  that  it  is  not  materiu  to  the  present  (question, — I  pass  over  the  correspondence 
between  the  Defenduit  and  Button  on  this  subject,  and  also  that  which  passed 
on  the  subject  of  Sir  E.  KnatchbuU's  taking  possession  of  the  furniture. 

On  the  13th  of  June  1812,  the  Plaintin^  solicitor  returns  the  Abstract  of  the 
title  to  Cole-Nash,  with  a  letter,  informing  the  Defendant's  solicitor  that  he  is 
unable  to  throw  any  material  light  upon  it,  but  that  a  fine  levied  in  1778  had  been 
considered  at  that  time,  when  Mr.  Hawkins  (from  whom  the  Plaintiffs  claimed) 
made  his  purchase,  to  make  a  good  title,  and,  if  otherwise,  still  that  the  price  objected 
to  formed  so  small  a  portion  the  entire  purchase,  that  the  defect  of  title  ought  to 
be  overlooked. 

On  the  23d  of  July,  he  writes  again,  saying  that  Mr.  Wildman's  purchase  is  readv 
for  completion,  and  that  the  PlaintifEs  are  ready  to  sign,  but  decline  to  proceed  till 
they  have  the  Defendant's  approval  of  the  title,  and  an  assurance  that  he  is  prepared 
with  his  Instalments  on  the  Ist  of  Auffust.  This  letter  is  followed  by  another  on 
the  24th  pressing  dispatch,  and  by  a  note  on  the  27th,  containing  an  appointment 
for  a  meeting  on  the  next  day  between  the  Counsel  of  the  respective  parties  ;  and 
then  comes  a  letter  written  on  the  same  day,  which  appears- to  be  merely  an  en- 
deavour on  the  part  of  the  solicitor  for  the  Plaintiffs  to  set  the  purchaser  right  as 
to  the  Objections  taken  with  regard  to  quantity,  on  certain  points  which  were  only 
imperfectly  shewn  by  the  Abstract ;  and  I  do  not  find  in  the  subsequent  corre- 
spondence any  notice  of  those  objections,  except  in  general  terms  that  a  good  title 
had  not  been  sufficiently  shewn. 

,[137]  The  meeting  between  the  professional  gentlemen  took  place,  and  their 
opinion  is  communicated  to  the  Defendant  by  his  Solicitor,  at  the  request  (as  it  is 
stated)  of  one  of  the  PlaintifEs,  in  a  letter  dated  the  29th  of  Jultf  (which  appears  to 
me  an  extremely  proper  letter).  "  We  have  had  a  consultation  at  Mr.  Butler's 
"Chambers,  and  both  he  and  Mr.  Cooke  are  decidedly  of  opinion  that  the  title  to 
'  Cole-Nash  is  irremediably  bad,  or  (at  least)  that  it  is  absolutely  bad  unless  further 
"  inquiries  are  made,  and  the  result  of  those  inquiries  turn  out  favourable.  The 
■*  parties  think  it  would  be  extremely  imprudent,  as  well  as  an  useless  loss  of  time. 

*  to  institute  any  further  inquiry  "  (by  which  seems  to  be  meant  that  such  inquiry 
might  bring  forward  a  title  of  some  other  person  better  than  that  either  of  the 
vendor  or  purchaser),  "  and  propose,  with  a  view  to  the  speedy  completion  of  the 
"  purchase,  that  theyeither  indemnify  you,  or  take  Cole-Nash  back  at  a  fair  valuation, 
"  or  relieve  you  altogether  from  the  purchase " ; — and  it  ends  with  recommending 
'  an  honourable  arrangement  between  the  parties,"  as  "  the  only  course  that  can 
'  be  adopted  without  having  recourse  to  litigation,  which  the  proprietors  are  equally 

*  anxious  with  yourself  to  avoid." 

Here  then  are  three  alternatives — but,  whatever  may  be  my  opinicm  as  an 
individual,  I  am  bound,  as  a  Judge,  to  say,  that,  where  a  man  makes  a  purchase  of 
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an  Estate  to  which  the  Vendor  represents  that  he  has  a  good  title,  in  such  a  case 
the  Purchaser  has  a  right  to  insist  that  the  question,  whether  he  have,  or  have  not  a 
good  title,  shall  be  sifted  to  the  bottom,  before  he  can  be  called  upon  to  adopt  either 
alternative,  and  before  the  Vendor  can  be  let  oft  from  his  original  contract. 
Accordingly,  the  Defendant  had  a  right  to  say,  if  he  [138]  chose — "  I  will  have  these 
inquiries  made,  before  I  determine  whether  to  take  the  property  at  all,  or  m  the 
"  qualified  mode  in  which  you  now  propose  that  I  shall  take  it." 

Itappears  that,  after  this,  several  arrangements  were  proposed  as  to  Mr.  Wildman^s 
purchase,  and  on  this  subject  I  shall  say  nothing  but  that,  having  read  the  papeis 
over  and  over  again  with  the  greatest  attention,  the  result  is,  that  the  Defendant 
has  a  ri^ht  to  see  that  that  pur^ase  is  made  good  by  the  Vendors,  without  prejudice 
to  his  Tight  to  dispute  the  title  to  the  other  parts  of  tJie  Estate. 

The  Answer,  after  stating  so  much  of  the  transactions  as  leads  to  this  result, 
goes  on  with  the  correspondence,  and  states  a  letter  from  the  solicitor  for  the 
Plaintiffs  to  the  Defendant's  solicitors,  dated  the  31st  of  July  1812,  referring  to  n 
proposal  from  them  "  that  the  purchase  shall  be  suspended  for  twelve  months  in 
"  oraer  to  make  inquiries  respecting  the  title  to  the  twelve  acres  " ; — and,  if  nothing 
sliould  be  found,  the  Defendant  to  take  the  title  on  absolute  covenants.  This 
letter  goes  on  : — "  I  can  hardly  form  a  judgment  upon  these  proposals,  as  you  don't 
"  say  how  much  of  the  purchase  money  Mr.  G.  proposes  to  pay,  and  how  the  remain- 
"  der  is  to  be  secured.  I  see  no  good  that  can  arise  from  the  search,"  &c.  (stating 
reasons  why  it  should  not  be  required).—"  It  is  too  much  to  say  that  a  purchase 
"  of  such  magnitude  should  be  stopped  for  such  a  trifle,  when  we  offer  to  take  the 
"  twelve  acres  oft  your  Client's  hands,  or  give  him  an  absolute  covenant  respecting 
"  them.  There  hardly  ever  was  a  large  estate  without  some  comer  of  it  being  in  a 
"  similar  situation,  and  it  is  the  first  time  I  ever  saw  such  an  objection  persisted  in 
"  by  a  gentleman  who  professes  to  be  a  wil-f  139]- ling  purchaser.  I  trust  Mr.  G.'s 
"  having  possession  forms  no  part  of  the  inducement  to  the  line  of  conduct  he  adopts. 
"  The  proposal  amounts  to  no  more  than  a  postponement  of  the  payment,  which  he 
"  had  better  ask  in  a  direct  way.  How  far  the  parties  could  accommodate  him  I 
"  cannot  pretend  to  say,  though  I  think  it  might  be  managed  upon  mortgage  of  the 
"  premises,"  &c.  It  states  that  the  second  instalment  is  then  become  due,  the  first 
not  having  yet  been  paid,  and  dwells  on  the  great  inconvenience  sustained  by  the 
parties  in  consequence  of  so  trivial  an  objection.  He  writes  again  on  the  3d  and  5th 
of  August,  pressing  for  some  definitive  answer,  and  stating  further  circumstances 
of  embarrassment  and  serious  injury  to  some  of  the  parties  by  reason  of  the  delay. 
On  the  7th,  the  Defendant's  solicitors  write  an  answer  as  follows  : — ^  We  saw  Mr.  G. 
"  yesterday,  and  communicated  to  him  your  letters,  in  answer  to  which  he  can  do 
"  little  more  than  refer  to  what  has  been  before  stated.  He  has  no  objection  to  the 
"  Stone-Stile  purchase  being  completed,  without  -prejudice  to  the  title  to  the  other 
"  Estates  "  {a  qualification  of  his  consent  to  that  purchase  being  completed  which, 
it  also  appears,  was  acknowledged  on  the  part  of  the  Vendors), — "  and  he  is  willing 
"  to  consent  to  his  £5000  deposit  being  appropriated  in  any  way  that  suits  best  the 
"  convenience  of  the  proprietors.  He  is  also  quite  willing  to  advance  part  of  his 
"  purchase  money,  notwithstanding  no  pains,  or  next  to  none,  have  been  yet  taken 
"  to  clear  the  difficulties  in  the  title.  He  also  confirms  what  Mr.  Preston  "  (one 
of  the  Defendant's  solicitors) "  stated,  in  answer  to  the  obvious  apprehension  of  the 
proprietors  that  he  mshed  to  relinquish  the  purchase,  that  he  has  no  such  intention. 
"  nor  ever  had.  If,  after  diligent  inquiries  have  been  made  in  order  to  perfect  the 
"  title,  the  result  should  not  be  favourable,  he  will  then  [140]  be  willing  to  take 
"  such  title  to  Cole-Nash  as  the  proprietors  will  be  able  to  give  him,  upon  having 
"  absolute  covenants  and  a  compensation  " — (what  is  precisely  meant  by  these  last 
words  it  is  difficult  to  ascertain) — "with  respect  to  the  time  necessary  to  prosecute 
"  the  inquiries  with  effect,  we  mentioned  twelve  months  to  Col.  De  Biltinghurst 
"  (one  of  the  Plaintiffs),  because  he  desired  us  to  name  some  period — you  must  be 
"  perfectly  satisfied  that  that  time  is  little  enough  for  such  an  inquiry  as  the  title 
"  requires.    All  the  other  parts  of  your  letter  are  provided  for  by  the  Agreement,"  &c. 

On  the  lOth  of  August^  the  solicitor  for  the  Plaintiffs  acquaints  the  Defendant's 
solicitor  with  some  inquiries  made  respecting  the  title  to  Cole-Nash  of  a  Mr.  Tappen- 
den,  whose  answer  to  those  inquiries  is  enclosed ;  and  it  contains  one  passage  which  I 
think  material,  first,  because  it  shews  what  was  Mr,  ffatoHns^s  opinion,  wheii  he  wa? 
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owner  of  the  estate,  as  to  the  nature  and  materiality  of  the  property,  and  next,  because 
it  does  not  quite  come  up  to  what  is  here  represented.  "Mr.  HawkiTis  was  a  willing 
"  purchaser  of  Cole-Nash.  He  was  informed  that  the  title  was  only  under  a  mortgage 
"  ia  fee,  and  his  reply  (I  well  remember)  was,  that  it  was  good  enough  for  nim. 
"  and  he  would  not  miss  the  purchase,  as  the  land  was  close  to  his  property,  on  any 
"  account  whatever."  Taking  this,  then,  to  be  an  accurate  statement  as  to  Hawkins's 
feelings  on  the  subject  of  this  property,  it  shews  that  it  was  thought  material  for  him 
to  become  the  owner  of  it.  Then  follow  statements  as  to  other  considerable  purchases 
made  under  the  same  title  :  but,  as  to  those,  it  is  enough  to  say  that  this  Court 
does  not  sit  to  determine  that  men  shall  be  willing  purchasers  whether  they  will 
or  not,  but  to  judge  whether  they  have  got  a  titk ;  and,  if  they  [141]  have  not  got 
8  title  to  part  of  the  premises,  there  is  no  principle  of  equity  more  artificial  than  that 
which  goes  to  determine  whether  the  part  to  which  no  title  can  be  made  is  material, 
and  whether  the  Purchaser,  willing  or  not  willing,  shall  be  bound  to  take  the  re- 
mainder, with  any  and  what  compensation  for  the  want  of  title  to  the  defective 
part. 

On  the  19th  of  August  the  solicitor  for  the  Plaintiffs  writes  again  to  urge  the 
completion  of  the  purchase,  upon  the  strength  of  Mr.  Tappenden's  representations, 
and  referring  to  the  alternatives  formerly  offered.  And  here,  a  circumstance 
occurs,  which  I  will  mention  lest  it  should  escape  me  ;  and  which  is  extremely 
material  in  my  view  of  the  case — ^namely,  that,  if  this  is  to  be  represented  as  the 
case  of  a  purchase  of  an  estate  consisting  of  a  large  number  of  acres,  with  a  defect 
of  title  to  a  very  small  proportion  of  it — to  the  extent  of  twelve  acres  only, — it  must 
at  the  same  time  be  recollected  that  it  is  a  purchase,  of  which,  according  to  the  terms 
of  the  contract,  possession  was  to  be  given  immediately ;  and,  possession  having 
been  taken  under  the  contract,  the  effect  of  ^  is  to  enable  the  Vendor  to  say,  "  You 
"  having  taken  possession  under  the  contract,  I  am  entitled  to  enforce  the  contract " ; 
—and,  if  then  it  should  happen  that  there  turns  out  to  be  a  defect  of  title  as  to  a 
part  which  is  immaterial  both  in  quantity  and  situation,  yet  the  Vendor  is  not 
at  liberty  to  disturb  the  possession,  but  he  must  come  here,  and,  leaving  the  possession 
as  it  is.  must  lay  his  cose  before  the  Court  to  decide  whether  there  shall  or  shall  not 
be  a  specific  performance. 

Some  furtner  correspondence  afterwards  passed,  leaving  the  question  in  the  same 
state ;  and  then  follows  the  letter  of  the  5th  of  October  1812,  where  commences  the 
transaction,  which  I  think  is  the  most  important  of  [142]  any  that  passed  between 
the  parties — ^for,  by  his  letter  of  that  day,  instead  of  representing  to  the  Defendant 
(who  was  in  possession,  and  who  was  in  possession  under  the  contract,  which,  it  it 
were  in  any  way  to  be  performed,  gave  him  a  title  to  the  possession),  that,  if  he  had 
taken  possession  with  a  knowledge  of  the  title  being  defective  to  that  part  of  the 
Estate,  he  had  fallen  within  many  of  the  decided  authorities — instead  of  insisting 
{as  they  now  insist),  that  the  twelve  acres  are  so  immaterial  that  he  is  bound  to  take 
the  property  at  the  price  stipulated,  only  with  a  reasonable  compensation  for  the  value 
of  those  twelve  acres — the  solicitor  for  the  Plaintiffs  writes  thus  to  the  Defendant's 
solicitor : — **  Without  entering  again  into  the  motives  of  Mr.  G.  's  conduct,  I  will  thank 
'  you  to  inform  him  that  I  am  directed  to  tender  his  deposit  money  with  interest, 
"  and  to  demand  from  him  that  part  of  the  Estate  of  which  the  Vendors  have  given 
"  him  possession  ;  and,  for  these  purposes,  I  shall,  on  behalf  of  my  clients,  attend 
*  at  Mr.  0.*s  house  in  Coleman  Street,  on  Wednesday  next,  at  twelve  o'clock."  Now, 
if  the  Plaintiffs  had  a  right  to  insist  on  the  performance  of  the  contract,  what  right 
could  they  have  to  tnm  the  Defendant  out  of  possession  which  was  taken  under  that 
very  contract  1  The  Defendant  had  a  right  to  retain  possession  under  the  contract 
till  a  conveyance  should  be  executed,  provided  the  difficulty  about  the  title  could 
be  set  right,  which  was  still  a  point  in  question.  But  the  Plaintiffs,  by  this  act, 
destroy  the  contract ; — and  how  can  they  now  pretend  to  have  reserved  a  right  to 
its  performance,  when  by  their  own  act  it  has  been  rendered  incapable  of  being 
performed  t 

On  the  12th  of  Octt^er,  that  stock  which  Button  had  sold  to  the  Defendant  for 
£5500,  in  order  that  the  Defendant  might  have  the  benefit  of  immediate  possession 
[143]  intended  by  the  contract  (which  immediate  possession  was  certainly  meant  to 
be  a  continuing  possession), — that  very  stock  so  sold  to  the  Defendant  was  driven 
ofi  the  premises  by  order  of  the  Vendors,  who  had  given  notice  to  the  Tenants  not 
U>  pay  their  rents  to  the  Defendant. 


Digitized  by  Google- 


56 


KNATOHBULL  V.  6RUR6RR 


SlIIIB.  144^ 


Now,  if  the  case  rested  here,  the  question  would  be  simply  this — whether  the 
Vendors  can  insist  that  the  Purchaser  shall  specifically  execute  the  contract,  when, 
if  he  were  specifically  to  execute  the  contract,  it  is  rendered  impossible  for  him  to 
have  the  full  benefit  intended  him  by  the  contract,  and  that,  through  the  act  of 
the  Vendors  themselTes  %  Their  difficulty  on  this  part  of  the  case  is  this — it  was 
incumbent  on  them,  if  they  meant  to  have  the  contract  carried  into  execution  upon 
the  principle  of  compensation  adopted  in  this  Court  in  the  case  of  a  defective  title 
as  to  an  immaterial  part  of  the  purchase,  to  have  left  the  property  in  the  enjoyment 
of  the  Purchaser  so  tnat  he  should  not  be  deprived  of  any  part  of  the  benefit  intended 
him  by  that  contract ;  and  I  cannot  see  how  it  would  be  possible  for  the  Vendors, 
if  nothing  more  had  passed  subsequently,  to  say, — The  title  shall  be  good  as  far  as 
we  chuse,  and  bad  as  far  as  we  chuse — you  shall  not  have  the  benefit  of  the  original 
contract — but  you  shall  be  bound  to  take  the  Estate  witli  a  compensation  for  so 
much  of  it  to  which  we  are  unable  to  make  a  title — and  to  say  this,  after  they  haTO 
by  their  own  act  placed  him  in  a  situation  difierent  from  that  in  which  he  was 
entitled  to  stand  by  the  terms  of  that  very  contract. 

There  is  a  great  deal  more  correspondence,  which  I  can  represent  only  as  a 
negotiation  between  the  parties  as  to  the  management  of  the  farms,  the  Plaintifb 
struggling  to  shew  that  the  Defendant  ought  to  be  considered  as  still  in  possession, 
while  the  Defendant  is  fencing  [144]  against  such  a  possession.  I  have  looked 
very  minutely  into  this  correspondence,  but  cannot  come  to  the  conclusion  that 
the  parties  have,  by  the  effect  of  it,  been  restored  to  that  state  in  which  they  were 
before  the  turning  out  of  possession. 

It  only  remains  to  be  seen  how  the  materiality  of  these  twelve  acres  is  put  in 
issue— and  that  is  represented  by  the  Answer  to  depend,  not  only  on  the  nature 
and  quality  of  the  land,  but  on  tne  use  to  be  made  of  it  with  rega^  to  the  rest  of 
the  purchase.  I  do  not,  however,  think  it  necessary  to  go  into  the  cases  on  the 
subject ;  for,  if  the  parties  are  not  restored  by  the  subsequent  correspondence  to 
the  state  in  which  they  stood  prior  to  the  5th  of  October — (and  I  have  eiq}re88ed 
my  opinion  that  the  subsequent  correspondence  does  not  restore  them  to  that 
condition)— the  Plaintiffs  cannot  make  a  case  to  enable  them  to  say.  If  we  did  wrong 
upon  that  occasion,  we  are  nevertheless  entitled  to  the  same  relief  as  if  we  had  acted 
otherwise.  Where  parties  enter  into  a  contract  for  the  sale  and  purchase  of  an 
Estate,  and  the  Vendor  is  unwise  enough  to  make  it  part  of  the  contract  that  the 
Purchaser  shall  take  immediate  possession,  and  the  question  afterwards  arises  whether 
it  is  a  case  for  compensation  as  to  a  part  to  which  he  is  unable  to  make  a  title,  the 
Vendor  cannot,  in  such  a  case  (to  use  the  language  of  this  Defendant),  turn  the 
Purchaser  in  and  out  of  possession  just  as  and  when  he  thinks  proper. 

Upon  that  part  of  the  case,  then,  I  think  the  transaction  of  the  5th  of  October 
is  alone  sufficient  to  put  an  end  to  the  question.  If  it  were  necessary  to  go  into 
the  other  part  of  the  case,  although  I  apprehend  that  the  Court  is  not  always  bound 
to  send  such  matters  to  the  Master  in  the  shape  of  a  reference,  but  may  decide  for 
itself  upon  the  Evidence  before  it,  if  sufficient  to  enable  [145]  it  so  to  do  ; — I  should 
nevertheless  hesitate  long  before  I  could  determine  (regard  being  had  to  all  the 
circumstances,  as  the  question  of  materiality  is  here  put  in  issue),  that  these  twelve 
acres  of  land  do  not  form,  in  the  sense  of  the  Court,  a  material  part  of  the  purchase ; 
as  to  which  there  is  the  evidence  of  what  was  Hawkins's  opinion  at  the  time  when 
he  became  the  purchaser,  and  there  is  also  the  material  fact  that  a  considerable  part 
of  the  Estate  is  intersected  by  these  twelve  acres.  I  have  looked  into  the  case  of 
Dretoe  v.  Sanson  (6  Ves.  675.  Dretoe  r.  Corp.  9  Ves.  368),  and  that  other  case  before 
the  present  Master  of  the  Rolls  (10  Ves.  506),  where,  the  representation  being  that 
the  house  was  in  good  repair,  and  the  land  in  a  state  of  high  cultivation  and  in  a  ring 
fence,  the-  Master  of  the  Rolls  thought  that,  as  to  the  House  not  being  in  repair, 
that  might  be  compensated  by  its  being  put  into  repair,  unless  it  could  be  shewn 
that  the  purchaser  wanted  possession  of  the  house  to  live  in  within  a  certain  time — 
and  so  also  as  to  the  marsh  land  not  being  in  so  good  a  state  of  cultivation  as  had 
been  represented.  But,  as  to  the  Estate  not  being  in  a  ring  fence,  it  was  not  quite  so 
certain  that  a  pecuniary  value  could  be  set  upon  the  difference  between  a  farm  so 
situated,  and  one  which  is  scattered  and  dispersed  with  other  lands.  I  know  by 
experience  thatasmallpiece  of  land  running  through  on&person's  ground  to  another  8 
may  occaBion  as  sensule  an  inccmvenience  as  a  landlord  is  capable  of  suataining. 
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Sciil,  I  sgree  that  a  mere  speculative  objection  as  to  the  mischief  likely  to  result,  is 
not  that  which  the  Court  wilt  proceed  upon,  and  that  I  must  ask,  what  is  the  nature 
of  this  land  t — and,  in  answer  to  this  question,  I  do  not  find  that  the  nature  of  the 
land  is  so  put  in  issue  as  to  enable  the  Court  to  determine  as  to  its  materiality.  But, 
considering  that  alt  the  witnesses  for  the  Defendant  [146]  speak  as  to  its  being 
material,  and  that  nothing  is  said  with  regard  to  the  question  on  the  part  of  the 
Plaintiff  ;  and,  regard  being  had  to  the  decided  cases,  and  to  the  circumstance  that 
this  Court  is  from  time  to  time  approaching  nearer  to  the  doctrine  that  a  purchaser 
shall  have  that  which  he  contracted  for,  or  not  be  compelled  to  take  that  which  he 
did  not  mean  to  hare, — I  ahould  be  going  much  too  far  in  saying  that  the  twelve 
acres  are  not  material,  and  that  be  shall  be  compelled  to  take  the  Estate  without 
them. 

In  the  case  of  the  Estate  sold  as  freehold  with  leasehold  adjoining,  which  turned 
out  to  be  almost  all  leasehold  {Fordyce  v.  Ford,  4  Bro.  C.  C.  494)  :  the  abstract 
having  been  delivered,  upon  which  no  objection  was  made  by  the  purchaser,  the 
Master  of  the  Rolls  held  that,  if  the  purchaser  had  made  the  objection,  he  could 
not  have  been  bound  to  perform  the  contract ;  but  that,  having  known  the  fact 
as  it  appeared  by  the  abstract,  and  yet  made  no  such  objection,  it  became  a  queBtion 
vhewer  the  quality  of  the  land  at  all  entered  into  the  intention  with  which  he  made 
the  purchase.  So,  where  the  contract  was  for  land  lying  within  a  ring  fence,  and  the 
Defendant  purchased,  knowing  that  it  was  not  within  a  ring  fence,  the  Master  of 
the  BdU  held  that  he  could  not  oe  admitted  to  say  afterwards  that  he  would  not  per- 
form the  contract  for  want  of  a  ring  fence,  when  he  probably  bought  the  land  for  less 
money  on  that  very  accoimt.  {Dyer  t.  Hargrove,  10  Ves.  606.  See  Sugd.  Vend, 
and  Purch.  chap.  6,  sect.  2.) 

But,  without  entering  into  those  cases,  the  ground  upon  which  I  rest  the  present 
case  is  this — that  nothing  was  done  previous  to  the  5th  of  October  1812,  amounting 
to  a  waiver  on  the  part  of  the  Defendant  of  his  [147]  right  to  the  possession,  and  that 
the  turning  him  out  of  possession  at  that  time  was  an  act,  however  meant,  which 
has  rendered  it  impossible  for  the  vendors  specifically  to  perform  their  part  of  the 
contract,  even  if  they  would  otherwise  have  been  entitled  to  a  specific  performance 
with  a  compensation  to  be  made  for  the  defect  of  titte  to  Cole-Nash.  And,  upon  tliis 
ground,  I  am  of  opinion  that  the  decree  of  the  Yice-Chanullor  should  be  affirmed. 

Decree  affirmed. 


[148]  Partington  and  Anothkr  v.  Booth  and  Another.  July  \o,  1817. 

lujunction  to  restrain  the  Defendant  (PluintiS  at  luw)  from  taking  possession  unilcr  a 
verdict  obtained  by  him  in  an  action  of  Ejectment.  Previous  to  the  issuing  of  the 
Injunction,  the  costs  of  the  action  had  been  taxed,  and  a  writ  of  possession  executed. 
The  PlaintifE  at  law  afterwards  procured  an  attachment  for  non-payment  of  the 
costa  taxed.  This  is  a  breach  of  the  Injunction — but,  as  the  Injunction  had  been 
improperly  issued,  the  Lord  Chancellor  would  make  no  order  as  to  committing  the 
party  for  the  contempt. 

The  Bill  was  filed  on  the  12th  of  November  1817,  and  on  the  28th  of  November  an 
iniunotion  was  granted  (for  want  of  appearance)  to  restrain  the  Defendant  Booth  from 
tskine  possession  under  the  verdict  obtained  by  him  in  an  action  of  Ejectment  against 
the  PlaintiS  Partington,  and  from  proceeding  in  an  action  an  a  Bond  against  the  said 
PlMntiff.  and  also  from  commencing  any  other  action  on  the  Bond  or  respecting  the 
matters  in  the  Bill  mentioned. 

Previous  to  this  Injunction  being  issued,  the  Costs  hud  been  taxed  in  tlio  action 
of  Ejectment,  and  a  writ  of  possession  sent  down  to  Manchester  {where  the  Plaintiff 
raided),  which  had  also  been  duly  executed ;  and,  in  May  following,  the  Defendant's 
attorney  Dtcas  (who  was  also  a  Co-Defendant)  instructed  his  agents  in  town  to 
forward  an  attachment  for  non-payment  of  Costs,  which  was  sent  Sawn  accordingly, 
and  lodged  with  the  sheriff's  officer,  who  had  the  Defendant  already  in  custody  for  a 
contempt  in  not  putting  in  his  answer  to  a  Bill  in  the  Exchemier. 

The  Plaintifb  now  moved  that  the  Defendants  Booth  axidlHcas,  and  their  agents 
in  London,  may  be  severally  committed  for  a  breach  of  the  Injunction— and  the 
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question  was.  Whether,  under  the  circamstances,  a  breach  of  Injunotion  had  been 
ucurred  by  issuing  the  Attachment. 

Wingfield,  for  the  Defendants,  insisted,  that  the  Injunction  did  not  extend  to  a 
proceeding  for  costs  in  an  [149]  Action  whereon  judgment  had  already  been  obtained, 
and  which  costs  had  been  taxed  before  the  issuing  of  the  Injunction. 

SitS.  Romilly,  contra,  in  support  of  the  motion. 

The  Lord  Chancellor  [Eldon]  was  decidedly  of  opinion  that  a  breach  of  Injunction 
had  been  incurred  by  the  issuing  of  the  attachment  for  costs.  If  the  circumstances  of 
the  case  had  been  fully  explained  to  the  Court  at  the  time  when  the  Injunction  was 
granted,  that  Injunction  would  not  have  been  allowed  to  extend  so  far  as  it  did.  But, 
OS  the  case  then  stood,  the  Injunction,  however  erroneously  granted,  was  an  order  of 
the  Court,  and  must  be  obeyed. 

His  Lordship  made  no  onler  as  to  the  commitment ;  but  ordered  the  Defendants 
and  their  solicitors  to  pay  the  costs  occasioned  by  the  breach  of  the  Injunotion,  and 
of  the  present  application.    (Reg.  Lib.  1816,  B.  fo.  1368.) 

The  Injunction  was  afterwaras  disaolTed  on  a  motion  by  the  Defendants. 

[160]  UiKAUD  and  Others,  Plaintiffs,  and  Hanbury  and  Others,  Defendants. 

Rolls.   J«/y21,  22,  1817. 

[See  Briggs  v.  Penny,  1849,  3  De  G.  &  S.  543.] 

Testator  appoints  A.  and  B.  his  executors,  together  with  his  wife,  "  hoping  they  will 
be  so  good,  out  of  respect  to  his  wife,  to  accept  the  office."  And  as  to  what  -worldly 
property  lie  had,  "  I  dispose  of  the  same  in  manner  following."  The  testator  then 
gave  several  specific  and  pecuniary  legacies,  but  made  no  disposition  of  the  residue. 
Held,  that  the  intention  was  clearly  expressed,  by  the  clause  requesting  the  exec- 
utors to  accept  the  office,  followed  by  the  declaration  as  to  his  disposed  of  his  whole 
property,  that  the  executors  should  not  take  the  residue  beneficially. 

This  case  arose  on  the  Will  of  Major  'Wot^head,  whereby  he  appointed  the 
Defendant  Hanbury  and  wother,  in  conjunction  with  his  (the  Testator's)  wife. 
Executors  and  Executrix  of  his  Will,  "  hoping  they  will  be  so  good  out  of  respect  to  my 
wife  to  accept  the  same."  And  then  went  on—"  As  to  what  worldly  property  it  has 
pleased  Providence  to  bestowupon  me,  I  dispose  of  the  same  in  the  following  manner" ; 
viz.  To  his  (the  Testator's)  said  wife,  his  furniture,  plate,  &c.  To  the  Defendant 
Hanbury  and  his  wife,  and  to  the  other  Executor,  ten  guineas  each  for  mourning, 
and  a  ring  of  the  value  of  two  guineas.  He  then  gave  to  his  wife  the  interest  during 
her  life  of  all  sums  he  had,  or  might  at  the  time  of  his  decease  have  invested  in  the 
Bank  of  England  and  elsewhere.  And,  after  some  other  pecuniary  legaacies,  gave 
to  J ohn  Samson  and  Margaret  his  wife,  after  the  decease  of  his  (Testator's)  widow, 
the  interest  of  £1000  5  per  cents,  during  their  Uves,  and  after  their  deaths,  the  prin- 
cipal equally  to  be  divided  between  their  two  daughters,  the  Flamtiifs.  But  he  made 
no  disposition  of  the  residue. 

Mrs.  Sampson  (who  was  the  testator's  sister  and  next  of  kin  living  at  his  death) 
having  died  m  the  life-time  of  the  widow,  who  was  since  also  deceased,  the  Bill  was 
filed  by  the  daughters  and  their  respective  husbands,  claiming  to  be  the  next  of  kin  of 
the  Testator  living  at  the  death  of  the  Widow,  for  an  account,  and  that  the  resi- 
[151]-due  might  be  ascertained,  and  the  PlaintifTs  declared  entitled  there  to,  and  be 
paid  the  same  in  equal  moieties.  The  Defendants,  the  surviving  Executor  (who  was  also 
Executor  of  Mrs.  n'oolhead),  and  the  representutives  of  their  deceased  Co-Executor, 
insisted  tliat  the  Plaintiffs  were  not  entitled,  as  next  of  kin  of  the  Testator  at  the  death 
of  ha  widow,  the  Testator  having  already  devised  to  them  what  he  intended  they 
should  have  ;  but  that,  according  to  the  tme  construction  of  the  Will,  the  Executrix 
and  Executors  became  entitled  to  such  residue  for  their  own  use  and  benefit,  subject 
to  the  life  interest  of  the  widow. 

Sir  Samuel  Romilly  and  Parker,  for  the  Plamtif!s. 

Hart  and  Barber,  for  the  Defendants,  Hanbury  and  the  representatives  of  the 
deceased  Executor,  contended  that,  the  legacies  to  the  executors  being  unequal,  they 
were  not  excluded  fi-om  the  residue  ;  and  referred  to  the  rule  in  Blinkhorne  v.  Feast 
(2  Ves.  Sen.  27,  28)  and  to  Pratt  v.  Sladtlen  (14  Ves.  193.  and  the  references.  8ee 


Digitized  by  Google 


8HE&  152. 


COOPER  V.  DAY 


59 


abo  Langham  v.  Sanford,  17  Ves.  435;  2  Mer.  6,  &e.)  In  this  Will,  there  were  no 
words  to  convert  the  £xecuton  into  mere  Trustees,  vhich  could  never  he  held  to  he 
the  effect  of  the  Testator's  expressing  merely  his  hope  that  thev  would  except  the 
office ;  nor  was  there  any  attempt  to  dispose  of  the  residue,  which,  though  the  gift  were 
imperfect,  had  been  held  in  some  cases  to  afford  a  presumption  for  their  exclusion. 
Bell  and  Richards,  for  other  Defendants. 

[152]  Sir  Samuel  Romillif,  in  reply.  All  the  cases  proceed  upon  the  intention  of 
the  Testator  ;  and  the  rule  of  exclusion  is  itself  founded  upon  intention.  The  only 
question  is,  Whether  such  intention  is  sufficiently  apparent  upon  the  face  of  the  Will. 
Here  the  Testator  begins  with  the  appointment  of  his  Executors,  and  then  proceeds 
to  make  a  disposition  of  his  worldly  estate.  This,  in  itself,  is  enough  to  prove  tliat  he 
did  not  conceive  himuself  to  have  already  disposed  of  it  by  naming  his  executors,  and, 
added  to  the  inference  from  that  circumstance,  the  words  of  request  afford  a  very 
strong  confirmation  of  the  intention  not  to  give  them  a  beneficial  mterest  beyond  the 
l^acies  expressly  provided  for  them. 

The  Master  of  the  Bolh  [Sir  Wm.  Grant).  The  words  used  by  this  Testator  in 
appointing  his  executors  are  strongly  indicative  of  an  intention  to  impose  a  burthen, 
not  to  confer  a  benefit  upon  them.  If  they  were  to  take  beneficially  after  the  wife's 
death,  they  would  have  had  a  sufficiently  strong  inducement  to  accept  the  trust,  and 
to  manage  the  estate  to  the  best  advantage.— The  more  they  served  her  in  the  first 
instance,  the  more  they  would  eventually  serve  themselves.  But  the  Testator  seems 
to  conceive  that  he  is  appointing  them  to  an  office  which,  but  for  their  respect  to  his 
wife,  they  might  possibly  decline.  It  is  from  that  motive  only  that  he  hopes  for  tlieir 
acceptance. 

In  Lard  North  v.  Purdan  (2  Ves.  Sen.  495),  the  expression  used  by  the  Testator  was 
"  that  he  heartily  reouested  the  Defendants  to  take  upon  them  the  execution  of  his 
Will  But  the  case  did  not  depend  altogether  [153]  upon  that  clause,  there  having 
been  a  bluest  over  of  the  residue  with  a  blank  for  the  name  of  the  person  to  take. 
And  Sir  John  Strange,  after  observing  upon  that  inchoate  clause,  adds,  that "  when 
the  Testatrix  mentions  her  executors  by  name,  and  only  as  such,  in  the  following 
sentence,  she  plainly  intended  them  no  further  favour ;  and  there  are  added  pathetic. 
Bupplicatory  words  addressed  to  her  executors,  to  take  on  them  the  execution  and 
burthen  of  the  will ;  which  words  she  could  not  be  supposed  to  have  used  liad  she 
intended  them  so  great  a  benefit  as  the  residue."  So.  in  this  case,  the  Testator  declares 
in  the  clause  immediately  following  the  appointment  uf  his  executors,  that  he  means 
to  dispose  of  the  whole  of  his  property  ;  and  then,  can  it  be  supposed  that  he  would 
have  expressed  a  Ao/w  that  they  would  consent  to  accept  the  bulk  of  his  property,  and 
have  the  kindness  to  take  care  of  it  till  it  becomes  their  own  i  The  intention  is  plain, 
to  dispose  of  the  whole.  He  does  not  full^  execute  that  intention,  but  still  this  shews 
that  he  meant  the  whole  to  be  the  subject  of  subsequent  disposition,  and  did  not 
conceive  that  by  the  appointment  of  executors  he  had  already  disposed  of  it-  I  am 
therefore  of  opinion  that  the  executors  were  intended  to  take  the  office  only,  and  not 
the  beneficial  interest. 

[164]  Cooper  and  Others  v.  Day  and  Others.  Rolls.  July  21, 1817. 
Testator  gives  £4000  to  trustees  upon  trust  for  his  two  daughters  at  twenty-one  ;  and 
directed  that  the  legacy  duty  due  in  respect  thereof  shall  be  paid  by  his  executors  out 
of  the  residue.  By  codicil,  reciting  this  bequest,  and  that  he  is  desirous  )f  increasing 
the  same  to  £5000,  he  revokes  the  gift  of  £4000,  and  gives  £5000,  upon  the  same 
trusts,  &c.  By  a  second  codicil,  reciting  the  former,  and  that  he  is  desirous  of  further 
increasing  to  £6000,  he  revokes  the  gift  of  £5000,  and  gives  in  lieu  thereof  £fi()00, 
upon  the  same  trusts.  This  is  not  a  revocation,  but  substitution,  in  each  instance  ; 
and  the  £6000  is  therefore  exempt  from  the  legacy  duty. 

The  testator  in  this  case,  by  his  will,  bequeathed  to  A .  B.  (widoH-)  £800.  to  be  paid 
to  her  within  three  months  after  his  decease  ;  and  declared  it  to  be  his  Will  that  the 
legwy  duty  which  might  be  due  and  payable  in  respect  if  the  said  £800,  and  of  £4000 
thereafter  bequeathed  to  trustees  therein  named  for  the  benefit  of  his  two  daughters 
by  the  said  A.  B.,  should  be  paid  by  his  executors  out  of  the  residue  of  his  persona) 
estate.  The  testator  then  bequeathed  to  the  Plaintiff  Cooper  and  another  £4000,  to 
be  paid  to  them  within  six  months  after  his  decease,  upon  trust  to  invest  the  same 
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in  Government  securities,  and  pay  and  apply  the  dividends  for  the  maintenance  and 
education  of  his  said  two  daaghters  in  such  manner  as  A.  B,  should  direct ;  the 
principal  sum  of  £2000  (part  thereof)  to  be  paid  to  the  eldest  on  her  attaining  twenty- 
one,  and  the  remainder  to  the  youngest  daughter  on  her  attaining  the  same  age. 

The  testator  made  two  codicils  to  his  will,  by  the  first  whereof,  after  reciting  that 
he  had  given  to  A.  B.  £800,  payable  as  aforesaid,  he  gave  to  her  £200  in  addition  to  the 
said  £800,  which  additional  sum  he  declared  to  be  free  from  all  legacy  duty  payable 
thereon  or  in  respect  thereof,  and  which  duty  he  directed  in  like  manner  to  be  paid 
out  of  the  residue  ;  and  then  went  on  as  follows  : — "  And  whereas  I  have  given  to 
(the  trustees  named  in  his  will)  £4000.  upon  the  trusts  therein  mentioned,  and  am 
desirous  of  increasing  the  same  to  £5000, 1  revoke  the  said  gift  of  £4000,  and  give  to 
(the  Sfud  trustees)  [166]  £5000,  upon  the  trusts,  and  to  and  for  the  same  intents  and 
purposes,  and  under  and  subject  to  the  same  powers,  provisos,  and  Hmitationa,  as 
are  expressed  and  declared  in  and  by  my  said  win  of  and  concerning  the  said  legacy  or 
sum  of  £4000,  and  upon  or  for  no  other  trust  or  purpose  whatsoever. 

By  the  second  codicil,  reciting  that  by  his  will  he  had  given  £4000,  upon  the 
trusts  therein  mentioned,  and  that  by  the  former  codicil  he  had  increased  the  said 
legacy  to  £5000,  and  that  he  was  then  desirous  of  further  increasing  the  said 
legacy  of  £5000  to  £6000,  he  went  on,  "  Now  I  do  hereby  revoke  the  said  gift  of 
£5000,  and  give  and  bequeath  in  lieu  thereof  to  (the  said  trustees)  the  legacy  or 
sum  of  £6000,  upon  the  same  trusts,  and  to  and  for  the  same  intents  and  purposes, 
and  under  and  subject  to  the  same  powers,"  &c.,  as  before." 

This  was  an  amicable  suit,  instituted  for  the  purpose  of  taking  the  opinion  of 
the  Court  whether  thie  £6000  bequeathed  by  the  last  codicil  was  to  be  paid  to  the 
Plaintiffs  (the  Trustees)  by  the  Defendants  (the  Executors)  free  from  the  legacy 
duty  or  not. 

Bdl  and  Cooper,  for  the  Plaintiffs,  contended  that  the  legacies  of  £5000  and 
£6000,  given  by  the  two  codicils,  must  be  clearly  taken  with  reference  to  the  original 
legacy  of  £4000,  by  way  of  increase  or  augmentation,  and  in  like  manner,  clear 
from  the  legacy  duty ;  and  that  this  more  evidently  appeared  to  be  the  testator's 
intention  from  his  having  expressed  it  to  be  so  in  the  case  of  the  £200  given  by  the 
first  codicil  in  addition  to  the  £800  to  A.  ^. 

Horne  and  Blake,  contra,  said  that  the  £200  was  expressed  to  be  in  addition ; 
but  that  the  £5000  and  £6000  were  merely  substituted  [156]  for  the  £4000  ;  and, 
being  substituted  legacies,  there  was  no  pretence  for  saying  that  the  testator  in- 
tended they  should,  like  the  ori^ial  legacy,  be  clear  from  deduction  in  respect  of 
the  duty ;  and  they  referred  to  The  Duke  of  St.  Albans  v.  Beauclerk  (2  Atk.  636), 
to  shew  that  they  could  not  be  taken  otherwise  than  as  a  substitution. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  The  difficulty  in  this  case  arises  from 
the  contrariety  of  expression  in  different  parts  of  the  same  codicils.  The  question 
is.  Whether  trie  testator  meant  to  revoke  the  first  legacy,  and  substitute  others, 
or  merely  to  augment  the  first  to  the  extent  of  the  others.  If  his  words  in  one 
part  of  the  second  codicil  are  to  be  construed  strictly,  they  amount  to  a  total 
revocation  of  the  first  legacy.  But  then,  in  another  part  of  the  same  codicil,  come 
the  expressions,  that  he  has  increased,  and  is  desirous  of  farther  increasing,  &c., 
which  seem  to  imply  an  augmentation  in  amount,  without  any  alteration  in  cir- 
cunuitances. 

On  a  subsequent  day  His  Honour  said  that,  upon  the  authority  of  Leacock  v. 
Maynard  (3  Bro.  C.  C.  233  ;  1  Ves.  J.  279),  and  Crovder  v.  Clones  (2  Ves.  J.  449, 
450),  he  was  of  opinion  that  the  substituted  legacy  of  £6000  was  to  be  taken  as 
exempted  from  the  legacy  duty,  in  like  manner  with  the  original  legacy  in  the  place 
of  which  it  was  substituted  ;  and  decreed  accordingly. 

"  Declare,  the  legacy  of  £6000,  according  to  the  true  construction  of  the  will 
and  codicils,  not  liable  to  anv  deduction  on  account  of  legacy  duty.  Decree,  such 
legacy  duty  as  may  be  payaole  thereon,  to  be  paid  out  of  the  residue." 

Reg.  Lib.  1816.  A.  fo.  1546. 
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[157]  JoBN  WiLUAiis,  Plaintiff ;  and  J.  T.  BRAHWiXL  Williams  and  Caroline 
his  Wife,  and  John  Harris,  Defendants.   August  6,  1817. 

[See  Morrisson  v.  Moat,  1851,  9  Hare,  256.] 

Qucere,  Whether  a  Court  of  Equity,  in  the  exercise  of  its  jurisdiction  to  decree  the 
specific  performance  of  an  agreement,  can  interfere  by  Injunction  to  restrain  a 
partr  from  divulging  a  secret  in  Medicine,  which  is  unprotected  by  patent. 
In  this  case  an  Injunction  which  had  been  granted  for  that  and  other  purposen 
was  dissolved  upon  the  affidavit  of  the  Defendant  (an  infant)  denying  the  facts 
of  the  case  as  represented  by  the  PlaintifE's  affidavit  in  support  of  the  Injunction, 
and  upon  the  ground  that  there  was  no  secret  in  the  alleged  invention. 

This  was  a  motion  to  dissolve  an  Injunction  which  had  been  granted  by  the 
Vice-Chancellor  to  restrain  the  Defendants  and  their  agents  "  from  divulging  or 
'  exposing  the  secrets  in  the  Bill  mentioned  or  either  of  them,  and  irom  ma^ng, 

*  preparing,  vending,  or  selling  the  Medicines  or  Bemedies  therein  mentioned,  or 
'  either  of  them,  or  otherwise  disposing  thereof  or  interfering  therein  in  any  manner 

*  hovsoever."  The  Injunction  had  been  obtained  upon  an  affidavit  stating  that 
the  Plaintiff  had  for  several  years  carried  on  an  extensive  practice  in  the  cure  of 
diseases  of  the  eye,  and  was  the  sole  inventor  and  owner  of  recipes  for  preparing 
medicines  lor  those  purposes ; — that,  being  desirous  of  promoting  the  success  in 
life  of  his  son  the  Defendant  Bramwell  Williams,  he  acquainted  him  with  the  secret 
of  making  such  medicines,  and  gave  him  the  management  of  his  dispensary  with  a 
view  of  taking  him  into  partnership,  if  he  should  conduct  the  business  from  March 
1817,  to  February  1818  (the  day  on  which  he  would  come  of  age)  to  the  Plaintiff's 
satufaction  ; — that  he  made  a  proposal  to  the  Defendant  to  such  an  effect,  which 
the  Defendant  accepted,  and  promised  so  to  conduct  himself  with  a  view  to  its 
completion ;— that,  navii^  confidence  in  the  Defendant's  integrity,  he  thereupon 
put  him  in  possession  of  his  floating  stock  of  medicines  and  other  things,  and  actually 
caused  a  draft  of  partnership  articles  to  be  prepared  by  his  solicitor ;— that,  after 
the  Defendant  had  so  taken  upon  himself  the  [158]  management  of  the  business, 
instead  of  conducting  himself  according  to  his  engagement  with  the  Plaintijf,  he 
assumed  the  entire  dominion  over  the  concern,  and  endeavoured  to  exclude  the 
Plaintiff  from  all  controul  therein,  and,  instead  of  keeping  the  secret  communicated 
to  him  b^  the  Plaintiff  for  making  the  eye  medicine,  as  he  ought  to  have  done,  he 
communicated  the  same  to  his  wife  ana  to  the  Defendant  Harris,  with  a  view  to 
injure  and  ruin  the  plaintiff,  and,  upon  his  remonstrating  with  him,  not  only  set 
him  at  defiance,  but  removed  the  various  articles  committed  to  his  custody,  and 
acAd  large  quantities  of  such  articles,  and  offered  the  medicines  to  sale,  and  threatened 
to  prepare  such  medicines  and  to  vend  the  same,  and  to  sell  and  distribute  various 
publicationB  of  the  Plaintiff  relative  thereto,  and  to  divulge  the  secret  r— having,  by 
such  acta,  deprived  the  Plaintiff  of  the  means  of  canying  on  his  business. 

The  Bill  prayed  that  the  Defendant  Bravvwdl  Wiuiams  might  deliver  to  the 
Plaintiff  all  and  singular  the  articles  so  removed  by  him  as  aforesaid,  or  such  as  then 
remained  undisposed  of,  and  an  account  of  such  as  had  been  disposed  of,  and  of  the 
money  received,  for  the  sale  of  the  medicines  &c. ;  and  an  Injunction  in  the  terms 
above  stated. 

The  Defendant  Harris,  by  his  answer,  denied  that  the  other  Defendant  had 
communicated  the  secret  to  him,  and  disclaimed  all  interest  in  and  concern  with  the 
matters  in  dispute. 

The  Defendants  BramweU,  yfilliaTni  (who  was  an  infant)  and  his  Wife  (who 
was  of  afe)  had  appeared,  but  put  in  no  answer  to  the  Bill ;  and,  by  an  affidavit 
filed  b^  them  in  support  of  tJie  present  application  to  dissolve  Uie  Injunction,  denied 
the  claim  of  the  Pttintiff  to  be  the  sole  inventor  of  the  secret  in  question,  alleging 
[159]  that  the  Defendant  (the  Infant)  had  been  early  in  life  instructed  in  it  by  his 
mother,  who  had  herself  received  it  from  another,  and  communicated  it  to  the 
Plaintiff  her  husband.  With  regard  to  the  other  objects  of  the  Injunction,  the 
affidavit  went  on  to  deny  the  truth  of  the  case  made  by  the  Plaintiff's  affidavit, 
statiog  that  the  Defendant  had  never  assumed  any  dominion  over  the  property 
entrusted  to  him,  but  had  sold  such  parts  as  were  disposed  of  under  and  by  the 
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express  directions  of  the  Plaintiff ;— admittizLg,  however,  that  he  had  prepared  some 
medicines  according  to  the  secret  communicated  to  him  by  his  mother,  and  insisting 
that  he  was  justified  in  so  doing.  It  also  set  up  ati  iincbrtaking  by  the  father  to 
admit  his  son  a  partner,  with  one  half  of  the  profits  of  sale,  as  an  inducement  held 
out  by  him  for  the  intermarriage  of  the  Defendants. 

Sir  Arthur  Piggott  and  Wilson,  in  support  of  the  motion  to  dissolve  the 
Injunction. 

Leach  and  Moore,  contra. 

The  Lord  Chancellor  [Eldon]  (stopping  the  reply).  There  can  be  no  doubt  that 
the  Court  was  strictly  regular  in  granting  the  Injunction,  e^pt  so  far  as  it  goes 
to  restrain  the  Defendant  from  divulging  the  secret. — If  on  a  treaty  with  the  son. 
while  an  infant,  for  his  becoming  a  partner  when  of  age,  the  Plaintiff  had,  in  the 
confidence  of  a  trust  reposed  in  nim,  communicat«d  to  him  this  secret,  and  at  the 
same  time  given  him  the  possession  of  the  articles  mentioned  in  the  Bill ;  and,  instead 
of  acting  according  to  his  trust,  the  son  had  taken  to  himself  the  exclusive  dominion 
over  these  articles,  and  begun  to  vend  them  without  permiBsion,  it  must  be  said 
that  he  had  no  right  in  any  case  bo  to  act — and  that  he  was  bound,  either  to  abide 
by,  or  to  waive,  the  agreement.  If  then  he  had  intended  to  abide  by  the  agreement, 
the  injunction  was  so  far  right — [160]  and,  if  to  waive  it,  he  was  bound  to  return 
the  articles,  and  so  far  the  injunction  was  also  right  in  that  case.  Upon  the  Plain- 
tiff's affidavit,  therefore,  the  injunction  was  properly  granted  as  to  this  part  of  tlie 
case. 

But  so  for  OS  the  injunction  goes  to  restrain  the  Defendant  from  communicating 
the  secret,  upon  general  principles,  I  do  not  think  that  the  Court  ought  to  struggw 
to  protect  this  sort  of  secrets  in  medicine.  (See  Newberry  v.  James,  2  Mer.  p.  44ti.) 
The  Court  is  bound  indeed  to  protect  them  in  cases  of  patents,  to  t^e  full  extent 
of  what  was  intended  by  the  grant  of  the  patent,  because  the  patentee  is  a  purchaser 
from  the  public,  and  bound  to  communicate  his  secret  to  the  public  at  the  expiration 
of  the  patent.  Then,  whether  the  principle  can  be  extended  to  such  a  case  as  this— 
whether  a  contracting  party  is  entitled  to  the  protection  of  the  Court  in  the  exercise 
of  its  jurisdiction,  to  decree  the  specific  performance  of  agreements,  by  restraining 
a  party  to  the  contract  from  divulging  the  secret  he  has  promised  to  keep,  tliat  is  a 
question  which  would  require  very  great  consideration.  But  the  present  case  is  not 
one  which  calls  for  the  determination  of  it.  If  the  Defendant  has  already  disclosed 
the  secret,  the  injunction  can  be  of  no  use.  If  he  only  threatens  to  disclose,  it  then 
becomes  necessary  to  look  at  his  affidavit ;  and  by  that  he  insists  that  what  he  has 
to  disclose  is  no  secret  at  all. — Then  how  is  the  Court  to  try  this  question  1  or 
what  can  the  Court  do  with  the  case  altogether  t 

Upon  the  other  part  of  the  case  there  appears,  by  the  Defendant's  affidavit,  to 
be  no  ground  for  supporting  the  injunction. 

Injunction  dissolved. 


r^Q]iJoHN  Jones,  Plaintiff,  and  Wiluah  Jonss,  Thomas  Jones.  Hen&y  Jones, 
William  Taylor,  and  William  Coker,  and  Joseph  Jones,  and  Others  (Infants), 
Defendants.  The  Master  of  the  Rolls  for  the  Lord  Chancellor.  March  17,  July  r- 
29,  1817. 

A  Court  of  Equity  has  no  jurisdiction  to  determine  on  the  validity  of  a  Will,  either 
of  real  or  personal  estate.  Demurrer  to  bill  by  heir  at  law,  for  a  discovery,  seeking 
also  relief,  allowed ;  the  relief  sought  being,  first,  that  an  issue  might  be  directed 
to  try  the  question  in  a  different  county,  on  an  allegation  of  undue  influence 
—an  heir  at  law  not  being  entitled  to  any  issue  except  by  consent,  and  a  bill  in 
equity  not  lying  to  change  the  venue.  Secondly,  for  the  production  of  title-deeds, 
without  its  being  shewn  how  they  can  be  of  service  in  assisting  him  to  recover 
at  law.  Thirdly,  to  restrain  the  Defendant  (Devisee)  from  setting  up  outstand- 
ing terms,  unsupported  by  allegation  that  there  are  any  outstanding  terms  which 
may  be  set  up.  Fourthly,  for  an  injunction  to  stay  waste  and  destruction,  &c., 
and  for  a  receiver, — there  being  no  instance  of  the  Court  so  interfering,  as  be- 
tween heir  at  law  and  devisee,  where  there  adverse  rights  are  in  litigation^;  and 
on  the  ground  of  negligence  and  delay ;  the  bill  having  been  filed  more  than 
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two  years  after  the  death  of  the  presumed  testator  ;  and  no  action  yet  brought ; 
although  the  commission  of  the  alleged  acts  of  waste  and  destruction  stated  to 
hare  been  immediately  after  his  death.  Fifthly,  that  the  PlaintifF  may  be  let 
into  poBBeaion  of  copyholds  unsurrendered  to  the  use  of  the  will ;  that  being 
mere  legal  relief,  although  he  might  have  been  entitled  to  the  discovery  whether 
there  were  any  copyholds  unsurrendered.  The  bill  also  going  on  to  pray,  in  the 
character  of  one  of  the  next  of  kin,  for  an  injunction  from  interfering  with  the 
personal  estate,  and  a  receiver ;  the  injunction  asked  being  for  an  indefinite 
period,  and  no  allegation  of  a  suit  depending  in  the  Ecclesiastical  Court.  And, 
although  some  of  the  discovery  sought  might  have  been  proper  to  be  obtained 
on  a  bill  for  discovery  only,  yet  the  Demurrer  allowed  as  to  that  also,  upon  the 
ground  that,  to  support  a  general  Demurrer  to  a  bill  seeking  discovery  and  relief, 
it  is  suiBeient  to  shew  that  the  Plaintii!  is  not  entitled  to  the  relief  he  prays. 

The  Bill,  filed  July  3,  1816,  stated  that  William  Jones  (deceased)  was  at  the 
time  of  his  death  seised  of  large  freehold  and  copyhold  estates  in  the  county  of 
[162]  Suffolk,  and  had  contracted  to  purchase  other  estates  in  the  same  county, 
and  was  also  poeseased  of  leaseholds  akd  of  a  considerable  other  personal  estate ; 
and  that  he  died  on  the  31st  January  1814,  intestate  and  without  issue,  leaving  the 
PlaintiS  his  heir  at  law,  who  at  his  death  became  entitled  to  all  his  said  real  estates. 
The  bill  further  stated  that  the  Testator  was  very  old  and  infirm,  and  for  some  time 
previous  to  his  death  not  of  disposing  mind,  but  that,  after  his  deatl\,  one  Frost 
an  attorney  produced  to  some  of  the  relations  who  were  assembled  at  the  house 
of  the  deceased,  several  loose  sheets,  which  he  informed  them  were  the  Testator's 
will,  made  by  him  only  two  days  before  his  death  ;  one  only  of  these  sheets  being 
signed  with  his  name,  and  not  attested  so  as  to  pass  real  estates,  by  which  it  appeared 
that  he  had  given  large  parts  of  his  real  estates  to  his  nephews  (the  three  first  named 
Defendants),  and  other  parts  thereof  (together  with  his  personal  property),  to 
the  DefencUmte  Taylor  and  Coker  (whom  he  also  appointed  executors)  upon  trust 
to  sell,  and  pay  divers  legacies  and  annuities ;  and,  as  to  the  residue,  in  trust  for 
the  Defendant  Thomas  Jones.  That!  this  will  had  never  been  proved ;  but  the 
Devisees  had  entered  into  possession  of  the  estates  thereby  given  to  them  respectively, 
[163]  and  the  trustees  and  executors  had  also  proceeded  to  act  under  the  trusts 
thereby  reposed  in  them.  The  bill  further  alleged  that  the  Plaintiff  intended  to 
bring  actions  for  the  recovery  of  the  estates,  but  that  he  could  not  safely  proceed 
without  a  discovery  of  the  matters  aforesaid,  especially  of  any  outstanding  terms 
or  other  incumbrances  which  might  be  set  up  to  defeat  him  at  law,  and  also  that, 
from  the  extent  of  the  property,  and  the  number  and  influence  of  the  persons  claim- 
ing under  the  will,  he  could  not  hope  for  a  trial  within  the  county ;  for  which 
reason  the  bill  claimed  the  assistance  of  the  Court  in  directing  an  issue  Devisavit 
kI  non  to  be  tried  in  another  coonty.  The  prayer  of  the  bill  was  as  follows — "  That 
the  Defendants  may  answer  the  premises,  and  that  after  a  full  discovery  of  the 
nutters  aforesaid  it  may  be  declared  that  the  said  pretended  will  was  not  the  true 
Iflflt  will  of  the  said  William  Jones,  and  that  the  said  rough  draft  bearing  date  the  29th 
day  ol  January  1814  maybe  declared  to  have  been  obtained  from  the  said  William 
Jones  by  fraud,  if  signed  by  him  in  mistake  and  ignorance  of  its  contents,  and  that 
the  same  may  be  delivered  up  to  be  cancelled,  or  that  an  issue,  whether  the  said 
WiUiam  J  ones  made  any  will  or  not,  may  be  directed  to  be'  tried  at  the  assises  to 
be  hoMen  in  and  for  any  county  adjoining  the  said  county  of  Suffolk  i  and  that 
all  proper  and  usual  directions  may  be  given  for  the  trial  of  such  issue ;  and  that 
the  Defendants  may  produce  all  the  title-deeds,  evidences,  and  writings  relating 
to  the  said  WUltam  Jones's  real  estates,  or  such  of  them  as  may  be  necessary  on 
soch  trial,  and  that  they  may  be  restrained  from  setting  up  any  outstanding  mortgage 
term  or  terms  so  as  to  defeat  the  Plaintiff's  chtim  in  any  issue  or  action  directed 
by  the  Court,  or  which  the  Plaintiff  may  be  advised  to  bring  for  the  recovery  of 
any  of  the  said  real  estates,  or  the  rents  or  profits  thereof  ;  and  that,  in  the  mean 
[164]  time,  the  Defendants  (particularly  the  trustees  and  executors  and  also  the 
wid  Henry  Jones)  may  be  restrained  by  injunction,  from  committing  any  spoil, 
waste  or  destruction  on  the  said  William  Jones's  real  estate,  or  any  part  thereof, 
and  from  selling  and  disposing  of  the  same  real  estates,  or  any  part  or  parts  there- 
to, or  charging  or  incumbering  the  same,  to  any  person  or  persons  ;  and  that  an 
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account  may  be  taken  of  the  rents  and  profits  of  the  said  William  Jones's  real 
estates  possessed  or  received  by  the  Defendants,  &c.,  since  the  death  of  the  said 
'William  Jones ;  and|  that  a  receiTer  may  be  appointed  thereof ;  and  that  the 
FlaintifF  may  be  immediately  let  into  possession  of  all  such  parts  of  the  said  copy- 
hold estates  of  the  said  William  Jones  as  w^s  not  surrendered  to  the  uses  of  bis 
will;  and  that  an  account  may  also  be  taken  of  the  said  William  Jones's  personal 
estate  and  chattels  come  to  the  hands  or  use  of  the  said  Defendants,  &c.,  and  also 
an  account  of  the  said  William  Jones's  debts  and  funeral  expences  ;  and  that  tlie 
said  personal  estate  may  be  applied  in  the  payment  of  his  debts  and  funeral  expearefi 
in  a  course  of  administration ;  and  that  the  clear  surplus  thereof,  and  the  namPH 
and  shares  of  the  Plaintiff  and  of  the  other  parties  who,  whether  as  the  next  of 
kin,  or  representatires  of  the  next  of  kin  of  the  Intestate,  shall  be  entitled  to  a 
distributive  share  and  shares  thereof,  may  be  ascertained  ;  and  that  for  tbose  pur- 
poses it  may  be  referred  to  the  Master  to  enquire  who  were  the  next  of  kin  of  the 
said  William  Jones  at  the  time  of  his  death,  or  who  were  or  are  the  representatives 
of  such  next  of  kin,  being  brothers  or  sisters ;  and  if  such  or  any  of  such  next  of 
kin,  a  child  or  children  of  a  brother  or  sister,  are  or  is  since  that  time  dead,  who 
are  or  is  their  or  his  or  her  personal  representatives  or  representative ;  and  that 
all  usual  and  proper  directions  may  be  given  for  taking  the  accounts,  and  making 
the  en-[165]*9^uii'i^  aforesaid ;  and  that  the  Defendants,  the  pretended  executes, 
may  be  restramed  from  interfering  with  the  personal  estate  ;  and  that  the  receiver 
to  be  appointed  as  aforesaid  may  be  as  well  the  receiver  of  the  personal  estate  and 
efEectB,  and  the  interest,  dividends,  and  produce  thereof,  as  of  the  rents  and  profits 
of  the  real  estate." 

To  this  Bill  general  demurrers  were  put  in  by  the  several  Defendants. 

Bell  and  Barber  in  support  of  the  demurrers.  This  is  a  mere  Ejectment  Bill, — 
a  bill  by  an  heir  at  law  seeking  to  impeach  a  will  of  real  property.  On  such  a  question 
this  Court  has  no  jurisdiction.  Kerrich  v.  Bransby  (3  Bro.  P.  C.  358  [2nd  ed. 
7  Bro.  P.  C.  437]),  Ex  parte  Fearon  (6  Ves.  647  ;  and  see  note),  Pemberton  v. 
Pemierton  (13  Ves.  290).  All  the  Court  can  do  in  such  a  case  is  to  direct  an  action, 
or  the  trial  of  an  issue  Devisavit  vel  non.  Nothing  is  here  wanted  in  aid  of  pro- 
ceedings at  law — no  account— no  production  of  title-deeds.  The  alleged  ground 
of  waste  and  destruction  will  not  support  the  case,  for  a  bill  in  equity  will  not  lie 
to  restrain  waste  under  an  adverse  title.  But,  if  there  is  any  equity  at  all  in  the 
bill,  at  best  it  is  multifarious,  and,  upon  that  ground,  not  to  be  sustained.  The 
Vice  Chancellor,  in  a  recent  case,(l)  has  decided  in  favour  of  a  negative  plea  to 
a  bill  of  this  sort  stating  outstanding  terms,  and  praying  relief  as  founded  upon 
such  a  statement.  A  party  out  of  possession  praying  the  production  of  title-deeds 
must  allege  that  they  are  necessary  to  enable  him  to  maintain  [166]  action  at 
law.  But  here  the  Plaintiff  has  prayed  consequential  relief  as  if  the  title-deeds 
were  already  in  his  possession.  There  is  a  difference  between  waste  and  destruc- 
tion or  trespass ;  and  though  the  Court  has  sometimes  interfered  by  injunction 
in  the  latter  case,  as  in  Crockford  v.  Alexander  (2)  there  is  no  instance  of  its  so 
interfering  as  between  Heir  and  Devisee  (see  Smith  v.  Collyer,  8  Ves.  89),  and  the 
Court  will  not  go  further  in  such  cases  than  it  bas  gone  already.  To  entitle  a  party 
'  to  relief  in  case  of  waste,  there  must  be  a  privity  of  possession.  The  bill  does  not 
pray  a  receiver  in  the  only  way  in  which  the  Court  will  grant  a  receiver  in  such  a 
case, — that  is,  pending  an  action  at  law — and  if  it  had  so  grayed,  it  must  have  failed  ; 
because  coupled  with  a  prayer  for  relief  to  which  the  Plamtiff  is  clearly  not  entitled. 

Hart,  Agar,  and  Heys,  in  support  of  the  Bill.  The  Bill  is  not  objectionable  on 
the  ground  of  multifariousness,  which  is  only  when  unconnected  portions  of  right 
are  sought  against  different  Defendants  who  ought  not  severally  to  be  burthened 
with  the  expence  of  defending  themselves  against  claims  to  which  only  one  of 
them  is  strictly  liable. 

It  was  formerly  the  practice  that,  where  a  Plaintiff  was  entitled  to  discovery 
though  not  to  relief,  iJhe  Defendant  was  bound  to  answer,  although  he  might  demur 
to  the  relief  sought ;  and  when  this  practice  was  altered  by  Lord  Thurlow,  the  altera- 
tion was  certainly  not  meant  to  extend  to  a  case  of  this  description,  where  the  objec- 
[]^g7]-tion  to  the  reli^  only  arises  out  of  the  jurisdiction.  Admitting  that  the  Court 
cannot  decide  on  the  validity  of  a  will  in  the  first  instance,  yet,  if  the  will  be  once 
proved  at  law  to  be  a  forgery,  a  party  afterwards  coming  into  this  Court  has  a  right 


Digitized  by  Google 


KEB.  168. 


JONRf^  V.  JOKES 


65 


to  have  the  instrument  delivered  up  on  the  ground  that  it  is  against  equity  to  per 
mit  the  holder  to  retain  it,  as  a  future  possible  cloud  upon  the  title.  But  in  this 
case  the  Plaintiff  is  entitled  to  some,  if  not  to  all.  the  relief  he  seeks.  In  the  case 
of  Shewen  v.  Lewis  (3)  lately  decided  at  the  Rolls,  [168]  which  was  a  bill  like  the 
present,  th.e  Court  directed  an4B8ue.  .  This  is  a  general  demurrer  for  want  of  equity, 
not  objecting  to  the  bill  specifically  in  point  of  form.  The  Plaintiff  has  a  right 
to  know  whether  there  are  any  outstanding  terms,  that  they  ma^  be  removed  out 
of  the  way  of  his  action.  He  has  a  right  to  the  production  of  title-deeds  for  this 
purpose,  and  that  he  may  know  what  are  the  estates  of  which  he  wishes  to  possess 
himself  by  ejectment.  He  is  entitled  to  an  issue  to  be  specially  directed  upon  the 
ground  here  stated  of  probable  fraud  and  imposition  attending  tne  trial  of  his  action 
in  the  ordinary  way.  Destruction  of  the  property  is  averred,  and  interlocutory 
relief  prayed  thereon,  to  which  he  is  also  entitled.  The  Court  will  interfere  in  a 
case  of  irreparable  mischief  even  where  the  title  is  contested.  In  Smith  v.  Collyer 
(18  Ves.  89),  and  other  cases,  indeed,  the  Court  has  refused  so  to  interfere  between 
a  devisee  and  heir ;  but  those  were  cases  where  the  waste  committed  was  in  the 
usual  exercise  of  the  right  of  enjoyment,  as  cutting  timber,  &c.  If  the  subject  of 
contention  were  a  house  of  considerable  value,  and  the  party  in  possession  were 
about  to  pull  it  down,  would  not  the  Court  interfere  to  prevent  him  1 

Bell  in  reply.  The  rule  adopted  by  Lord  Thurloio  is  most  judicious  as  to  a  bill 
praying  relief  where  the  party  is  entitled  only  to  a  discovery ;  and  it  has  accordingly 
been  considered  as  the  settled  practice  of  the  Court  ever  since  its  first  introduction. 

With  regard  to  the  relief  sought  in  this  case,  Powis  v.  Andrews  (2  Bro.  P.  0. 
476,  [2nd  504])  has  decided  that  a  will  cannot  be  set  aside  in  this 'Court  upon  the 
ground  of  fraud,  because  the  [169]  question  of  fraud  constitutes  a  part  of  the  Animus 
Ustandi,  as  to  which  the  Court  has  no  jurisdiction.  If  Marriott  v.  Marriott  (1  Stra. 
<>66)  were  law,  a  Court  of  Equity  would  be  always  interfering  in  such  cases ;  but  that 
case,  whatever  may  be  its  authority,  was  antecedent  to  Kerrick  v.  Bransby  (3  Bro. 
P.  C.  358 ;  [2d  ed.  7  Bro.  P.  C.  437]).  and  the  question  is  completely  set  at  rest  by  the 
subsequent  cases  which  have  been  referred  to.  In  Atkinson  v.  Henshaw  (2  Yes.  &  B. 
85),  and  Oliver  v.  Ball  (2  Ves.  &  B.  96.  Cfallivan  v.  Evaiu,  1  Ball  &  B.  191.  Lowe 
V.  Fairlie,  2  Mad.  102),  a  receiver  was  granted  to  protect  the  property  pending  litiga- 
tion in  the  Ecclesiastical  Court,  and  this  is  a  ground  on  which  equity  will  interfere  ; 
but  it  is  not  the  ground  upon  which  the  prayer  for  such  interference  is  here  founded. 
In  Shewen  v.  Lewis  (see  note  2)  outstanding  terms  were  alleged,  and  admitted.  Tlve 
right  to  the  production  of  title-deeds  is  only  incidental  to  the  discovery,  but  forms 
no  ground  of  distinct  relief — not  such  relief  as  to  take  the  case  out  of  the  principle  of 
Loid  Thurlow's  rule.  Waste  not  only  gives  no  right  to  the  interference  of  the  Court  in 
a  case  of  adverse  possession,  but,  if  it  did,  no  case  is  here  made  for  such  interference. 

Then  as  to  the  interference  by  injunction  to  prevent  the  setting  up  of  out- 
standing terms ;  if  the  bill  had  been  properly  framed  for  that  purpose,  the  relief 
prayed  would  have  been  right  as  to  that,  and  could  only  have  been  met  by  a  plea 
den^ng  the  existence  of  any.  But  here  is  an  allegation  which  can  be  met  by  such  a 
denial,  and,  if  we  had  pleaded  to  this  bill,  our  pka  must  have  been  over-ruled  for 
want  of  suiBcient  averment.  In  Lady  Shaftshury  v.  Arrowsmith  (4  Ves.  66)  the 
Court  ordered  an  inspection  of  all  deeds  admitted  to  be  in  the  Defendant's  possession, 
creating  such  incumbrances  as  [170]  were  alleged  to  be  in  the  way  of  the  Plaintiff's 
title  at  law  ;  but  it  would  go  no  farther.  In  an  unreported  case  of  Barber  v.  Hunter 
(see  3  Mer.  173).  though  the  bill  was  properly  framed  in  other  respects,  the  Lord 
Chancellor  held  that  it  is  not  enough  to  say  that  the  Defendant  threatened  to  set  up 
outstanding  terms,  but  an  actual  case  must  be  made  out. 

llien,  as  to  the  copyholds — what  right  can  there  be  to  a  production  of  title  which 
may  be  discovered  by  inspection  of  the  Court  Rolls  ^ 

The  change  of  venue  is  not  a  sufficient  ground  to  give  jurisdiction  to  a  Court 
of  Equity,  because,  upon  a  proper  representation,  the  Court  of  Law  will  itself  give 
>ueh  a  direction. 

But.  if  the  ground  of  Demurrer  for  want  of  equity  is  held  not  to  extend  to  all  the 
relief  sought,  the  bill  is  evidently  multifarious,  as  mixing  the  questions  of  real  and 
personal  property ;  and  a  partyris  entitled  to  demur  ore  tenus.  Another  ground 
of  demurrer  is,  that  no  affidavit  is  annexed  to  the  bill  seeking  to  have  the  instrument 
in  question  delivered  up  to  be  cancelled ;  and,  though  that  is  a  ground  not  upon 
0.  XVI.— 3 
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the  record,  it  hag  heen  decided  that  it  is  not  necessary  it  should  be  80,  to  entitle  a 
party  to  the  benefit  of  a  demurrer. 

July  29.  The  MasUr  of  the  Rolls  [Sir  Wm.  Grant].  If  this  had  been  a 
bill  merely  for  a  discovery,  there  are  several  parts  of  it  to  which  an  answer  must 
undoubtedly  have  been  given.  In  the  body  of  the  bill  there  is  [171]  a  statement 
"  that  the  Plaintiff  intended  to  bring  an  action  or  actions  at  law  for  the  recovery  of 
"  the  freehold  and  copyhold  estates  devised  by  the  pretended  will " ;  but  it  is  alleged 
"  that,  without  the  aid  and  assistance  of  this  Court  in  compelling  a  discoTery,  he 
"  cannot  safely  proceed  to  trial  in  such  action  or  actions." 

But  he  concludes  with  prayins  relief,  upon  the  same  objects,  with  regard  to 
which  he  had  before  stated  that  ne  only  wanted  a  discovery  in  aid  of  an  action. 
For  he  prays,  that  this  Court  will  declare,  "  that  the  pretended  will  was  not  the 
"  true  will  of  the'  bte  William  Jones,  and  that  the  same  may  be  delivered  up  to  be 
"  cancelled  " ;  and,  as  consequential  on  that  relief,  he  prays  an  account  of  rents  and 
profits  of  the  real  estate — an  account  of  the  personal  estate — of  debts  and  funeral 
expenses — an  enquiry  as  to  next  of  kin,  and  a  distribution  of  the  clear  surplus. 

It  is  impossible  that,  at  this  time  of  day,  it  can  be  made  a  serious  question,  whether 
it  be  in  this  Court  that  the  validity  of  a  will,  either  of  real  or  personal  estate,  is  to  be 
determined.  There  is,  however,  an  alternative  prayer,  that  the  Court  will  direct 
an  issue  to  be  tried  ;  and  then  certain  other  directions  are  sought,  as  applicable 
to  that  alternative.  Now,  although,  there  may  have  been  instances  of  issues  directed 
on  the  bill  of  an  heir  at  Uw,  where  no  opposition  lias  been  made  to  that  mode  of 
proceeding,  yet  I  apprehend  that  he  cannot  insist  on  any  such  direction.  He  may 
bring  his  ejectment;  and  if  there  be  any  impediments  to  the  proper  trial  of  the  merits, 
he  may  come  here  to  have  them  removed.  But  he  has  no  right  to  have  an  issue 
substituted  in  the  place  of  an  ejectment.  If  he  can  have  no  issue,  can  he  have  those 
consequential  directions  that  are  asked  [172]  only  on  the  supposition  that  an  issue 
is  to  be  granted  1  Although  the  intention  to  bring  an  action  had  been  stated  in 
the  bill,  it  is  not  with  reference  to  an  action,  but  to  an  issue,  that  some  of  the 
directions  are  prayed  for,  as  necessary  for  a  proper  trial  of  the  merits.  It  is  prayed, 
that  Ihe  issue  may  not  be  tried  in  Suffolk,  but  in  some  adjoining  county  ;  and  that 
the  Defendants  may  produce  all  the  title-deeds,  evidences,  and  writings  relating 
to  the  said  William  Jones's  real  estates,  on  such  trial.  But,  supposing  an  action 
had  been  brought,  and  that  the  prayer  referred  to  such  action  ;  does  a  bill  in  equity 
he  to  chanee  the  venue  on  the  ground  that  no  fair  trial  can  be  had  in  the  county 
where  the  lands  are  situated  t 

As  to  the  title-deeds,  the  bill  merely  states  the  fact,  that  the  Defendants  have 
the  possession  of  them,  but  not  that  they  are  in  any  way  necessary  to  enable  the 
Plaintiff  to  recover  at  law.  He  stands  solely  on  his  title  as  heir,  and  does  not  shew 
how  the  required  production  could  be  of  the  least  service  to  him.  As  Lord  Rosslyn 
says  in  Lady  Shaftsbury  v.  Arrowsmith  {4  Ves.  66), — "  The  title  of  the  heir  is  a 
"  plain  one,  and  it  is  a  legal  title. — All  the  family  deeds  together  would  not  make 
"  his  title  better  or  worse.  If  be  cannot  set  aside  the  will,  he  has  nothing  to  do 
"  with  the  deeds." 

When  the  Plaintiff  comes  to  ask  that  the  Defendants  may  be  restrained  from 
setting  up  any  outstanding  terms,  the  language  is  varied :  for  it  is, "  so  as  to  defeat  the 
"  Plaintiff's  claim  in  an^  issue  or  action  directed  by  the  Court,  or  which  the  Plaintiit 
"  may  be  advised  to  bring,  for  recovery  of  any  of  the  real  estates,  or  the  rents  and 
"  profits  thereof."  This  undoubtedly  would  be  proper  relief  to  ask,  if  it  had  been 
averred  that  [173]  there  were  any  outstanding  terms.  But  the  case  of  Barber  v. 
Hunter  {see  3  Mer.  170)  is  a  direct  authority  that  the  Court  will  not  proceed  on  a 
mere  v&gue  allegation  that  the  action  may  be  defeated  by  setting  up  outatandii^ 
terms.  The  case  before  the  V ice-Chancellor  of  Armitage  v.  Wadstoortk  (1  Madd. 
189)  shews,  that,  if  the  assertion  were  made,  it  might  be  met  by  a  negative  plea. 

Then  there  is  a  prayer, "  that,  in  the  mean  time "  (that  is,  I  suppose,  till  the  trial 
"  of  such  issue  or  action),  the  Defendants  may  be  restrained  from  committing  any 
"  spoil,  waste,  or  destruction  on  the  said  William  Joneses  real  estates,  and  from 
"  setting  or  diByoang  of  or  charging  and  encumbering  the  same,  and  that  a  receiver 
"  may  be  appointed.  No  case  was  cited  in  which  the  Court  has  interfered  at  the 
suit  of  heir  or  devisee,  to  restrain  waste,  spoil,  or  destruction,  by  either,  while  they 
are  litigating  their  adverse  rights  in  a  Court  of  Law.   One  should  think  the  case  of 
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the  deriflee  a  stronger  one  than  that  of  the  heir ;  because,  till  the  vill  is  set  aside,  the 
prima  facie  title  is  in  the  Devisee.  Yetin  jS'mi^A  v.  C<dlyer  (l&Y&s.  89)  an  iDjunction 
was  refused,  vhen  applied  for  by  the  devisee  against  the  heir.  I  own  I  cannot  see 
a  very  good  reason  why  the  Court,  which  interferes  for  the  preservation  of  personal 
property  pending  a  suit  in  the  Ecclesiastical  Oourt,  should  not  interpose  to  preserve 
realpro^erty  pending  a  suit  concerning  the  validity  of  the  devise.  But,  as  a  condition 
of  such  intenerence,  the  Court  would  certainly  expect  it  to  be  shewn,  that  the  party 
arolying  was  proceeding  with  all  due  expedition  to  bring  the  quration  to  a  decision  ; 
whereas  here,  the  Plaintif!,  filing  the  bill  about  two  years  and  a  half  after  theTestator's 
death,  does  not  state  that,  even  then,  any  action  had  been  [174]  brought ;  whilst 
the  acts  of  waste  and  destruction  complained  of  are  stated  to  have  been  committed 
soon  after  the  death  of  the  Testator.  If  the  Court  will  not  interpose  to  stay  waste, 
a  fortiori  will  it  refuse  to  appoint  a  receiver,  or  to  restrain  the  devisee  from  ezer- 
cidng  other  acts  of  ownership  over  the  property. 

Then  there  is  a  prayer,  that  the  Plaintiff  may  he  let  into  immediate  possession 
of  all  such  parts  of  the  copyhold  estate  as  were  not  surrendered  to  the  use  of  the 
will.  That  is  mere  legal  relief.  Whether,  in  fact,  there  w«re  any  unsurrendered 
copyholds,  might  be  matter  of  discovery — but  the  remedy  is  at  law. 

There  is  a  gtatement  that  the  testator  had  contracted  tor  the  purchase  of  certain 
estates,  of  which  no  conveyance  had  been  made  to  him,  without  saying  whether 
before  or  after  the  will,  or  at  all  pointing  to  any  relief  to  be  grounded  on  that  state- 
ment ;  nor  can  I  guess  at  any  that  could  be  administered  in  this  suit. 

The  only  remaining  part  of  the  prayer  is,  "  that  the  executors  may  be  restrained 
'  from  interfering  with  the  personal  estate,  and  that  the  receiver  of  the  real  estate 
*  may  also  be  the  receiver  of  the  personal  estate.**  It  is  observable,  that  this  prayer 
is  wholly  indefinite.  It  is  not  for  any  particular  period,  or  during  the  dependance 
of  any  particular  suit,  that  the  injunction  and  the  receivership  are  prayed  for.  The 
Court  has,  in  several  instances,  appointed  a  receiver  of  personal  estate  pending  a 
suit  in  the  Ecclesiastical  Court — but,  in  every  case  in  which  it  has  done  so,  it  has 
appeared  tliat  such  a  suit  was  depending,  whereas  there  is  no  such  statement  in  any 
part  of  this  bill.  All  that  is  stated  is,  "  that  the  executors  have  not  yet  proved  the 
'  will,  though  they  have  attempted  to  do  so."  What  [175]  the  obstacle  was,  does 
not  appear.  It  may  now  be  removed.  It  is  not  stated  that  the  next  of  kin  have 
entered  a  caveat,  or  taken  any  step  that  would  produce  a  suit.  The  ground  of  this 
Court's  interference  is,  that,  when  a  suit  is  depending,  the  property  must  remain 
to  a  degree  unprotected,  till  its  determination.  If  the  will  stands,  the  Plaintiff 
i>  a  perxect  stranger  to  the  personal  estate ;  for  he  is  neither  a  creditor,  nor  a  legatee. 
Why,  theivfore,  is  the  Court  to  take  care  of  the  personal  estate  at  his  instance  1 
The  ground  can  only  be,  that  there  is  a  question  somewhere  depending,  in  the  result 
of  which  it  may  appear  that  he  is  interested  in  the  personal  estate,  inasmuch  as  the 
irill  may  be  set  aside.  But  this  Plaintiff  does  not  state  that  there  is  any  such  question, 
other  depending,  or  about  to  be  raised.  He,  therefore,  can  have  no  right  to  have  a 
receiver  of  the  personal  estate  appointed.  The  result  then  is,  that  there  is  no  part 
of  the  bill,  as  to  which  the  Plaintiff  has  shewn  himself  entitled  to  any  relief.  And, 
although  (as  I  have  already  said)  he  might  have  had  a  right  to  some  of  the  discovery 
that  is  sought,  if  he  had  sought  nothing  more,  yet  it  is  now  settled  that,  to  support 
a  general  demurrer  to  a  bill  seeking  both  discovery  and  relief,  it  is  sufficient  to  shew 
that  the  Plaintiff  is  not  entitled  to  the  relief  which  he  prays. 

The  demurrer  in  this  case  must,  therefore,  be  alloweid. 

(1)  Armitage  v.  Wadsworth^  1  Madd.  189.  And  see  the  cases  referred  to,  of 
Jones  T.  Davis,  16  Yes.  265.  Drew  v.  Drew,  2  Ves.  &  B.  161.  Evans  v.  Harris, 
2  Tes.  &  B.  364,  &c. 

(2)  15  Ves.  138.  See  Twort  v.  Twort,  16  Ves.  130.  Grey  v.  Duke  of  Northumr 
htrland,  17  Ves.  281.  Kinder  v.  Jones,  17  Ves.  110.  Thomas  t.  Oakley,  18  Ves. 
184.   De  Salis  v.  Crossan,  1  Ball  &  Be.  188.    Acland  v.  Gaisford,  2  Mad.  28. 

(3)  March  2,  1815.  I  have  been  obliged  by  Mr.  Simpkinson  with  the  following 
note  of  this  case. 

"  Bill  by  co-heirs  at  law  impeaching  a  will  made  by  their  ancestor  in  favour  of  the 
Defendant,  and  praying  either  an  issue,  or  liberty  to  bring  an  ejectment,  with  the 
consequential  directions.   The  estates  were  subject  to  out-standing  terms,  as  was 
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admitted  by  the  Defendant.  He  also  admitted  that  the  Plaiiiti&  were  co-heirs, 
but  insisted  on  the  validity  of  the  will. 

"  The  Plaintiffs  went  into  evidence  to  shew  the  incapacity  of  their  ancestor ;  but 
their  evidence  was  very  slight,  and  was  completely  contradicted  by  the  evidence 
broueht  by  the  Defendant. 

"  Hart  and  Simpkinson  for  the  Plaintifis  contended  that,  the  title  of  the  FlaintifEs, 
and  the  existence  of  outstanding  terms,  being  admitted,  they  were  entitled  to  the 
relief  prated,  in  the  first  instance,  without  any  regard  whatever  to  the  evidence  ; 
it  appearing  that  the  validity  of  the  will  was  the  only  question  in  dispute  between 
the  parties,  as  to  which  the  Court  had  no  jurisdiction  to  decide. 

"  Sir  Samuel  Romilly  and  Heys  contra. 

"  The  Court  was  clearly  of  opinion  with  the  PlaintiSs,  and  granted  an  issue  ;  and 
His  Honour  thought  that  it  was  perfectly  unnecessary  for  the  Plaintifis  to  have 
gone  into  any  evidence  under  the  circumstances,  and  therefore  directed  the  Plaintiffs 
to  pay  the  Defendant  the  costs  of  their  depositions." 

Beg.  Lib.  B.  1814,  fo.  829,  831. 

[176]  Britton  «.  Twining.  BdU  July  1811. 

[See  Ex  parte  Wynck,  1854,  5  De  G.  M.  &  G.  206.] 

Testator  directs  £20,000  which  he  has  in  the  3  per  cents,  to  be  firmly  fixed,  there  to 
remain  during  the  life  of  his  wife,  for  her  to  receive  the  interest ;  and  after  her  death 
tohein  the  samemanner  firmly  fixed  on  the  infant  TT.  C. "  to  be  so  secured  thathe  may 
"  only  receive  the  interest  during  his  life ;  and.  after  his  decease,  to  the  heir  male  of 
"  his  body,  and  so  on  in  succession  to  the  heir  at  law,  male  or  female  " ;  with  » 
direction  that  the  principal  sum  is  never  to  be  broken  into,  but  the  interest  only  to 
be  received, "  his  intent  being  that  there  should  always  be  the  interest,  to  support  the 
"  name  of  Cobb  as  a  private  gentleman."  Though  the  intention  be  manifest  to  give 
only  a  life-interest  to  W.  C,  yet  there  being  nothing  to  shew  that  the  word  "  heir 
"  male  "  was  not  used  in  a  strict  technical  sense,  held  that  W.  C.  took  the  absolute 
interest,  the  words  being  such  as  would  create  an  estate  tail  of  freehold  property. 
Secus,  if  the  words  "  for  life  "  had  been  added  to  the  words  "  heir  male,"  in  which 
case  the  tatter  words  miffht  have  been  construed  to  be  a  mere  Designalio  personcB. 
Seldy  the  declaration  that  the  principal  stock  should  not  be  broken  into,  not 
sufficient  to  turn  the  heir  into  a  tenant  for  life,  being  like  an  attempt  at  perpetual 
restraint  of  alienation,  which,  in  the  case  of  land,  would  not  prevent  the  creation 
of  fui  estate  tail. 

John  Cobb,  by  his  will,  after  giving  several  specific  bequests  to  his  wife,  declared 
it  to  be  his  will  that  a  full  and  clear  account  shoukl  be  made  out  of  the  22,000  which 
he  then  had  in  the  3  per  cents.,  together  with  all  his  bonds,  notes  of  hand,  his  houses 
therein  mentioned,  and  also  of  his  hook-debts  and  stock  in  trade,  so  that  the  total 
might  appear  in  one  sum,  and  then  "  that  the  one-half  of  the  whole  amount  might  be 
"  put  into  the  funds,  and  there  fixed  and  secured  in  the  firmest  nianner,  so  that  it 
"  might  be  only  payable  to  her  own  receipt."  He  afterwards  made  a  codicil  to  his  will, 
as  follows  :  "  My  fortune  being  altered  since  my  writing  the  first  part  of  this  paper, 
"  this  is  what  I  desire  may  be  done  in  case  of  my  death,  viz.  Let  £20,000  out  of  the 
"  £22,000,  which  I  now  nave  in  the  3  per  cent,  stocks,  be  firmly  fixed  and  there  to 
[177]  *"  remain  during  the  life  of  my  wife,  for  her  to  receive  the  interest  for  the  same, 
"  and  to  be  payable  only  to  her  own  receipt,  which  at  this  time  will  make  the  amount 
"  of  £600  per  annum.  And  it  is  also  my  will  and  desire,  that  after  the  death  of  my 
"  wife,  then  the  said  £20,000  which  was  settled  upon  her,  be  in  the  same  manner 
"  firmly  fixed  upon  the  now  infant  boy  William  Cohb.  I  say,  I  would  have  it  so 
"  sectired  that  he  may  only  receive  the  interest  of  the  same  during  his  life  and  after 
"  his  decease  to  heir  male  of  his  body  and  so  on  in  succession  to  the  heir  at  law,  male 
"  or  female.  But  let  it  be  noticed,  that  the  principal  £20,000  stock  is  never  to  be 
"  broken  into,  but  only  the  interest  to  be  received  as  aforesaid ;  my  intent  being  that 
"  there  should  always  be  the  interest  aforesaid  to  support  the  name  of  Cobb  as  a 
"  private  gentleman." 

The  question  was.  Whether,  according  to  the  construction  of  this  codicil,  WiUiam 
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Cobb  therein  mentioned  took  the  absolute  interest  in  the  £20,000,  or  only  a  life  interest 
in  the  same. 

Sir  Samuel  Romilly  and  ShadtoeU^ 

Wetherell,  Rose,  and  Wiihraham^ 

Sell  and  Preston, 

And  Heald, — for  several  parties  interested,  in  support  of  the  proposition  that 
WiUiam  Cobb  took  an  absolute  interest  in  the  £20,000. 

The  only  question  is,  whether  the  words  used  in  this  Codicil,  if  applied  to  real 
estate,  would  nave  made  an  estate  tail ;  and  this  point  is  decided  in  the  affirmative 
in  the  case  referred  to  by  Coke,{l)  where  he  says,  "  of  [178]  &!!  the  estates  taile  most 
coarcted  or  restrained  that  I  find  in  our  bookes,  is  the  estate  taile  in  39  Ass.  p.  20, 
where  lands  were  given  to  a  man  and  his  wife,  and  to  one  heire  of  their  bodys  law- 
fully begotten,  and  to  one  heire  of  the  body  of  that  heire  only." 

Then,  if  the  words,  applied  to  freehold  property,  would  create  an  estate  tail,  they 
give  the  absolute  interest  in  personalty,  according  to  the  rule  in  Lord  Chatham  v. 
TothUl  (6  Bro.  P.  C.  450 ;  [7  Bro.  P.  C.  453,  2d  ed.j). 

The  Testator  has  meant,  what  by  the  rules  of  law,  he  cannot  accomplish — namely, 
to  give  a  life  interest  to  the  heir  at  law  for  the  time  being.  In  attempting  this,  he  has 
used  words  which  are  strictly  words  of  limitation,  and  give  the  absofute  mterest.  In 
such  cases,  the  Court  rejects  the  particular  intention,  in  order  to  give  efiect  to  that 
whbh  the  law  has  declared  to  be  -the  general  intention ;  and  that  is  to  be  presumed 
tnm  the  words  which  he  has  employed.  BlatMum  v.  Stahles  (2  Ves.  &  6.  367.  See 
MarshaU  v.  Bousfield,  2  Madd.  166)  is  in  point. 

Hart  and  Sail,  contra.  The  case  of  Bladdiurn  v.  Stables  is  wholly  inapplicable  to 
the  present.  There  was  nothing  whatever  in  that  case  to  prevent  the  words  from 
being  taken  in  any  other  than  tneir  strict  legal  acceptation — "  no  express  estate  for 
'  life  given  to  the  ancestor — no  clause,  that  the  estate  should  be  without  impeachment 
"  of  waste — no  limitation  to  trustees  to  preserve  contingent  remainders — no  direction 
"  so  to  frame  the  limitation,  that  the  first  taker  should  not  have  the  power  of  barring 
*  the  entail.  Every  thing  was  wanting  that  had  furnished  matter  [179]  for  argument 
'  in  other  cases."  Here,  on  the  contrary,  all  we  are  bound  to  shew,  is,  that  there  is  no 
principle  on  which  to  enlarge  the  estate  given  to  WiUiam  Cobb  expressly  for  the  term 
<A  his  life. 

Now,  a  devise  of  freehold  estates,  by  words  similar  to  those  employed  in  this  case, 
would  not  create  an  estate  tail  in  the  first  taker  ;  because,  the  person  designed  to 
take  upon  the  death  of  William  Cobb  being  his  heir  male,  and  the  person  designed  to  take 
in  succession  after  such  heir  male  being  heir  both  male  and  female,  the  Testator  has 
thereby  manifested  his  intention  that  the  heir  male  of  WiJ>liam  Cobb  is  the  stock  from 
which  the  inheritance  is  to  spring — the  foundation,  from  which  the  Ime  of  succession, 
including  the  male  and  female  issue,  is  to  commence.  i 

But,  supposing  these  words,  if  applied  to  freeholds,  would  create  an  estate  tail,  still 
this  wouM  be  a  case  of  exception  to  the  general  rule  that  the  same  words  which  create 
an  estate  tail  of  a  freehold  estate  will  give  the  absolute  interest  if  applied  to  personalty; 
because  that  rule  is  confined  to  cases  where  the  words  of  limitation  are  clear  and 
unequivocal  words  of  inheritance,  and  is  not  to  be  extended  by  analogy  to  cases  where 
an  estate  tail  of  freehold  estate  would  be  raised  only  by  construction.  Thus,  a  bequest 
to  A.  for  life,  with  remauider  to  the  heirs  of  his  body,  must  be  taken  to  pass  the  abso- 
lute interest,  because  the  same  words,  in  case  of  a  devise,  are  clear  and  technical  words 
of  inheritance  ;  but,  under  a  bequest  to  A.  for  life,  with  remainder  to  his  issue,  it  has 
been  held  that  only  a  life  interest  passes  to  A.  although  the  same  words,  in  a  devise  of 
land,  have  been  construed  to  give  an  estate  tail.  WarTnan  v.  Seaman  {Finch,  279 ; 
*_'  Cha.  Ca.  209),  [180]  Clare  v.  Clare.  (2)  The  reason  is,  that  the  former  words  necessarily 
comprise  all  descendants  of  the  first  taker,  and,  by  a  long  established  rule  of  law,  are 
to  be  considered  as  strictly  and  essentially  words  of  limitation.  But  the  word 
'  issue,"  or  the  words  "  heir  male "  in  the  singular  number,  does  not  of  necessity 
inchide  the  whole  line  of  descent,  and,  when  held  to  do  so,  it  has  been  by  virtue  of  the 
desire  to  give  effect  to  the  presumed  intention  of  the  Testator  ;  whereas,  to  extend 
that  operation  of  the  words  to  the  case  of  personal  property  so  as  to  vest  the  absolute 
interest  in  the  first  taker,  would  be  to  defeat  the  mtention  and  so  to  counteract  the 
Tery  reason  upon  which  the  rule  was  founded.  See  also  Knitjht  v.  Ellis  (2  Bro.  C.  C. 
570,  578),  Seatoard  v.  Willock  (S  East,  198) 
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Besides,  suppose  this  were  a  case  of  real  estate,  and  that  the  efiect  of  the  words 
must  be  taken  to  give  an  estate  tail,  yet  in  the  present  case  they  would  operate  upon 
an  executory  trust :  for  the  Testator  has  expressly  directed  the  property  to  be  so 
settled  or  secured  that  William  Cobb  shall  only  have  the  income  during  his  life ;  and 
there  can  be  little  doubt  that  this  Court,  in  directing  a  settlement  to  be  made  (whether 
it  be  considered  as  real  or  personal  estate)  would  take  care  to  confine  the  interest  of 
Vfilliam  C<Ab  to  a  life  estate. 

Benyon,  for  some  of  the  younger  children- 
Sir  S.  Eomilly,  in  reply. 

There  can  be  no  doubt  as  to  what  was  the  intention  in  this  case — that  all  the 
descendants  of  the  first  taker  [181]  should  enjoy  the  property  in  peipetual  succession. 
But  we  are  not,  in  construing  wills,  to  ask  what  the  Testator  actuafly  intended  ;  but 
how.  and  by  what  words,  has  he  expressed  his  intention  % 

The  case  of  Seaward  v.  Willock  is  no  authority  to  govern  the  present  case.  Clare 
V.  Clare,  and  Knight  v.  Ellis,  are  upon  the  word "  issue  " ;  and  in  the  latter  case  it  was 
distinctly  admitted,  that  if  the  word  had  not  been  "  issue,"  but "  heir,"  it  must  have 
been  otherwise  decided. 

But  they  say,  this,  in  the  case  of  land,  would  be  an  executory  devise.  How,  then, 
would  the  Court  direct  a  settlement  so  as  to  meet  the  presumed  intention  of  the 
Testator  %  Not  by  giving  an  estate  for  life  only  to  WUliam  Cobb,  with  remainder  to 
such  person  as  shall  be  his  heir  male  at  the  time  of  his\leoeaae ;  for  that  would  be  to 
defeat  the  intention,  which  is  to  mclude  the  heir  female,  as  well  as  male,  in  the  line  of 
succession  :  not  by  carrying  into  effect  the  ulterior  trusts  for  descendants  of  the  first 
taker  ;  for  that  would  be  contrary  to  the  rule  of  law,  and  void  for  remoteness.  But, 
by  giving  to  the  first  taker  the  absolute  interest,  the  general  intention,  which  is  to 
include  the  whole  line  of  descendants,  will  be  efiected ;  the  words  of  gift  will  have 
their  legal  operation  ;  and  nothing  will  be  frustrated  but  the  particular  restriction, 
which  is  inconsistent  with  the  rules  of  law,  and  therefore  void. 

As  to  the  argument  from  the  use  of  the  word  "  settling,"  that  word  means  no  more 
than  effectually  securing  the  pnqierty,  by  investing,  or  keeping  it  invested,  in  the 
public  funds. 

[182]  The  MasUr  of  the  Bolls  [Sir  Wm.  Grant].  If  this  had  been  a  devise  of 
land,  the  words  used  would  have  created  an  estate  tail.  I  do  not  conceive  that  the 
Testator,  in  using  the  word  "  secured,"  as  he  does  in  this  will,  had  any  reference 
to  a  further  or  future  settlement  to  be  made  of  the  money  ;  and,  if  he  had,  I  do  not 
see  that  there  is  any  thing  which  would  authorize  the  Court  to  make  the  settlement 
in  any  manner  different  from  that  which  he  has  himself  directed.  He  gives  an  estate 
for  life  to  William  Cobb  ;  and  he  certainly  meant  that  William  Gobo  should  have 
no  more  than  a  life  interest  :  but  that  is  of  no  consequence,  if  he  also  meant  that 
the  heir  male  should  take  in  the  character  of  heir.  Now  there  is  nothing  to  qualify 
the  words  "  heir  male,"  or  to  shew  that  they  were  not  used  in  their  strict  technical 
sense.  On  the  contrary,  it  is  evident  that  the  Testator  conceived  he  could  make 
a  perpetual  entail  of  the  property,  so  as  to  make  it  pass  from  heir  to  heir  in  suocMsion ; 
with  a  condition,  however,  which  he  also  conceived  he  could  impose  on  the  power 
of  disposition.  The "  heir  male "  is  to  take  in  the  first  instance,  in  the  same  manner 
as  the  "  heir  male  or  female  '  is  afterwards  to  take ;  for  he  says, "  to  the  heir  male  of 
his  body,  and  so  on  in  succession  to  the  heir  at  law,  male  or  female " ;  so  that  he  has 
inheritance  alike  in  view  with  regard  to  them  all. 

It  would  have  been  otherwise  if  he  had  added  the  words  "  for  life  "  to  the  words 
"  heir  male."  Then  the  case  would  have  been  the  same  as  that  of  White  v.  Collins 
(1  Com.  289),  where,  after  an  estate  for  life  to  F.  M.  there  was  a  limitation  to  the 
"  heir  male  of  his  body  lawfully  begotten  during  the  term  of  his  natural  life"  This 
was  held  to  be  no  estate  tail  in  F.  M.  because  [183]  of  the  superadded  words.  It  ia 
in  this  particular,  also,  that  the  case  (which  was  cited)  of  Seaward  v.  WUlock  (5  East, 
198),  whollv  differs  from  the  present.  There,  the  Testator  had  in  express  terms 
restricted  all  the  takers  to  estates  for  life,  and  the  word  "  heirs  "  was  inserted  only 
for  the  purjmse  of  designating  the  several  persons  who  were  to  take  such  life  estates. 
Here  there  is  no  such  qualification.  It  is,  indeed,  declared,  that  the  principal  stock 
is  never  to  be  broken  into,  but  only  the  interest  to  be  received.  But  that  is  not 
sufficient  to  turn  the  "  heirs  "  into  tenants  for  life.  It  is  equivalent  to  a  declaration 
that  no  heir  shall  alien  the  estate,  but  only  receive  the  rents  and  profits.   But  vr» 
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are  not  to  say  tliat  a  Testator  has  not  given  an  estate  tai},  because  he  conceived  he 
could  perpetually  restrain  alienation,  i 

Assuming  that,  in  the  case  of  a  devise  of  land,  this  would  amount  to  an  estate 
tail,  I  apprehend  it  to  be  settled  ever  since  the  case  of  Lord  Chatham  v.  Tothill  iri 
the  House  of  Lords  (C  Bro.  P.  C.  450  ;  [7  Bro.  P.  C.  463,  2d  ed.]),  that  whatever 
w(Hild,  directly  or  coTUtrueftiwjEy,  constitute  an  estate  tail  in  land,  will  pass  an  absolute 
interest  in  personal  estate.  l!here,  the  dividends  only  were  given  for  life,  and  it  was 
evident  that  the  first  taker  was  intended  to  have  no  more  than  a  life  interest ;  but 
there  was  nothing  to  qualify  the  words  "  faeiis  of  the  body,"  and  therefore  the  interest 
was  held  to  be  absolute  in  the  first  taker. 

In  Bradley  v.  Peixoto  (3  Ves.  324),  the  Testator  had  inserted  a  clause  of  forfeiture 
in  case  of  any  attempt  at  alienation,  and  had  declared  that  the  dividends  were 
bequeathed  [184]  to  the  different  takers  for  their  support  during  their  lives ;  yet, 
as  he  had  at  iirst  used  words  of  limitation  that  were  held  to  amount  to  a  gift  of  the 
principal  as  well  as  the  interest,  the  clause  in  restraint  of  alienation  was  considered  as 
repugnant,  and  the  whole  fund  was  given  to  the  first  taker. 

I  conceive  that  in  this  case,  William  Ccbh  took  an  absolute  interest  in  the  fund. 

(1)  Co.  Litt.  22  a.  In  a  note  on  the  passage,  Mr.  Hargrave  refers  to  Richards 
7.  Lady  Bergavenny,  2  Vern.  526. 

(2)  Ca.  Temp.  Talb.  21.  Feame's  Ex.  Dev.  200,  308,  and  see  the  arguments 
m  this  subject  m  Brouncker  v.  Bagot,  1  Mer.  271. 

HoLTLAND  and  Others  o.  De  Mendez  and  Others.  De  Mkndez  and  Others  v. 
HoLYLAND  and  Others.   Rolls.   Aug.  4,  1817. 

Agreement,  on  dissolution  of  partnership,  that  the  continuing  partner  shall,  in  con- 
sideration of  an  assu^ment  to  him  of  the  partnership  property,  including  a  lease 
of  the  premises  on  which  the  business  was  carried  on,  secure  to  the  retiring  partner 
the  payment  of  an  annuity,  by  bond,  conditioned  to  be  void  on  payment  of  the 
annuity,  "  or  in  case  he  should  at  any  time  after  the  expiration  of  the  then  existing 
lease  be  dispoBSessed  of  and  compelled  to  quit  the  premises,  without  any  collusion, 
contrivance,  act,  or  default  of  his  own."  The  continuing  partner  obtains  a  renewal 
of  the  lease,  and  afterwards  becomes  bankrupt,  and  the  renewed  lease  passes 
under  the  assignment  of  his  estate.  This  is  not  such  an  eviction  or  dispossession 
as  was  contemplated  by  the  agreement,  in  the  event  of  which  the  annuity  was 
to  cease. 

George  Hudson  died  on  the  30th  of  Decsmber  1799,  intestate,  leaving  Elizabeth 
Hudson  (after-[X853~w&i'dB  Ve  Mendez)  his  widow,  James  Hudson  (his  eldest  son  by 
a  former  marria^)  and  several  children  by  his  wife  Elizabeth,  and  being  possessed, 
at  the  time  of  his  death,  of  a  house,  wharf,  and  premises,  on  which  he  carried  on 
the  business  of  a  coal-merchant,  under  an  agreement  for  a  lease  of  twenty-one  years 
from  Midsummer  1786.  Blizahe^  Hudson  the  widow  took  out  administration, 
and  she,  together  with  James  Hudson,  carried  on  the  trade,  in  partnership,  upon  the 
same  premises,  till  1801,  when  the  widow  married  De  Mendez ;  soon  after  which  they 
agreed  that  the  partnership  should  be  dissolved,  and  the  trade  relinquished  in  favour 
of  Hudson,  to  whom  De  Mendez  and  his  wife  should  assign  the  premises,  and  all  the 
goods  and  chattels  to  which  she  had  become  entitled  as  administratrix,  and  also 
all  the  partnership  stock  in  trade,  &c.  ;  in  consideration  whereof  Hudson  should 
pay  to  Ve  Mendez  the  sum  of  £525,  and  also  secure  to  be  paid  to  trustees  for  the  use 
of  De  Mendez  and  his  wife,  fur  the  support  of  themselves  and  the  children  of  both 
her  marriages,  an  annuity  of  £250  to  be  payable  during  the  life  of  Hudson,  in  the 
manner  and  with  the  condition  after  mentioned,  to  Iw  secured  by  his  bond  and 
assignment  of  the  premises  as  after  mentioned. 

JJi  order  to  carry  into  effect  this  agreement,  an  indenture  dated  the  1st  ot  January 
1802  was  entered  into  and  executed  between  the  parties,  whereby  it  was  declared 
that  the  partnership  was  dissolved  ;  and,  in  consideration  of  £525  paid  by  Hudson, 
and  of  his  securing  the  said  annuity  as  after  mentioned,  De  Mendez  and  his  wife 
assigned  the  premises  so  agreed  to  be  assigned  to  H udson,  his  executors,  &c.,  absolutely , 
for  his  and  tneir  own  use  and  benefit ;  and  Hudson,  thereby,  for  himself,  his  heirs, 
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executors,  &c.,  coTenonted  in  manner  following,  i.e.  that  '  he  would  forthwith  use 

"  his  greatest  and  utmost  en-[185]'deaTourB  to  procure  a  lease  of  the  premises  at  his 
"  own  costs,  &c.,  pursuant  to  the  agreement  under  which  the  same  were  then  held, 
"  and,  when  necessary,  to  obtain  a  renewal  thereof  for  the  further  term  of  21  years, 
"  at  the  like  costs,  &c.  ;  and  likewise  would,  at  the  request  and  costs,  &c.,  of  J^e 
"  Mendez  or  his  wife,  or  of  Smith  and  Kirton  (trustees),  or  the  survivor,  &c.,  well 
"  and  effectually  assign  and  assure  the  premises  to  Smith  and  Kirton,  or  the  survivor, 
"  &c.,  for  the  remainder  which  should  be  then  to  come  of  the  then  existing  or  any 
"  renewed  term,  for  the  better  securing  of  the  annuity  of  £250  thereby  agreed  to 
"  be  paid,  and  secured  by  bond,  as  after  mentioned."  And  by  bond,  of  even  date 
with  the  said  indenture,  Hudson  became  bound  to  Smith  and  Kirton,  in  the  sum  of 
£2000,  with  a  condition  to  be  void,  if  the  said  Hudson  should  well  and  truly  pay  the 
said  annuity  of  £260  as  therein  mentioned,  "  or  in  case  he  should  use  his  greatest 
"  and  utmost  exertions  and  endeavours  to  procure  a  renewal  and  fresh  grant  or 
"  lease  for  21  years  in  the  premises,  and  should,  at  any  time  after  the  expiration 
"  of  the  then  unexpired  term,  be  dispossessed  of  and  be  compelled  and  obliged  to 
"  leave  and  quit  the  premises,  without  any  colluBion,  contrivance,  consent,  act,  or 
"  default,  of  him  the  said  James  Hudson  J* 

This  annuity  was  further  secured  by  a  warrant  of  attorney  to  confess  judgment, 
which  was  entered  up  on  the  bond,  Hudson  at  the  same  time  executing  to  De  Mendes 
another  bond  of  indemnity  against  the  debts  and  engagements  of  his  father  George 
Hudson  and  of  the  partnership.  And  by  another  indenture,  of  the  same  date  with 
the  preceding,  the  trusts  of  the  annuity  were  declared  according  to  the  agreement, 
and  the  same  was  directed  to  be  paid  De  Mendez,  during  his  life,  or  so  long  as  he  should 
continue  solvent,  and,  upon  his  death,  [187]  or  insoiTency,  to  Elitabelh  (his  wife) 
for  her  life,  for  the  support  and  maintenance  of  herself  and  children,  free  from  the 
control  or  engagements  of  her  said  husband. 

Upon  the  execution  of  these  several  instruments,  the  agreement  for  a  lease  was 
deposited  with  the  trustees  {Smith  and  Kirton) ;  and  afterwards,  on  the  6th  of 
Ocicber  1802,  Hudson,  in  consideration  of  £200,  obtained  a  lease  for  21  years  from 
Midsummer  1807.  On  the  20th  of  February  1813,  he  became  a  bankrupt,  having 
regularly  paid  the  annuity  up  to  that  time ;  and  the  Plaintiffs,  Hi^yland  and  others, 
having  been  appointed  assignees,  became  possessed  of  the  premises,  and  of  the  said 
lease  uiereof,  by  virtue  of  their  assignment. 

The  bill  filed  by  the  assignees,  allegiug  that  the  several  securities  for  payment 
of  the  annuity  had  become  void  by  Hudson's  bankruptcy  and  the  assignment  of  his 
estate,  under  the  clause  by  which  the  same  was  made  no  longer  payable  after  he  should 
become  dispossessed  of,  or  compelled  to  give  up,  the  premises,  prayed  a  declaration 
accordingly,  and  that  the  said  securities  might  be  delivered  up  to  be  cancelled,  and 
the  judgment  on  the  said  bond  and  warrant  of  attorney  vacated,  and  an  injunction 
to  restrain  the  defendants,  De  Mendez  and  his  wife,  and  their  trustees,  from  pro- 
ceeding at  taw  in  respect  thereof. 

De  Mendez  the  husband,  having  become  bankrupt,  and  residing  abroad  out  of 
the  jurisdiction,  a  cross  bill  was  filed  by  the  wife  and  children  against  Hudson^s 
assignees,  and  against  the  trustees  of  the  deeds  of  1802,  and  the  assignees  of  De 
Mendez,  alleging  that  Hudson's  act  of  bankruptcy  was  fraudulent,  and  the  com- 
mission against  him  a  concerted  commission,  and  that  his  as{188]-Bignee8  were 
bound  by  his  covenant  to  execute  an  assignment  of  the  new  tease  for  securing  the 
annuity,  claiming  therefore  to  have  a  lien  on  the  premises  in  equity  for  the  annuity, 
and  praying  a  declaration  accordingly,  an  account  and  payment  of  the  arrears, 
and  an  assignment. 

Hart,  Cooke,  and  Pugh,  for  the  PlaintiiTs  in  the  first  cause  (the  assignees  of 
Hudson),  insisted  that  the  bankrupt  having  been  dispossessed  by  his  bankruptcy, 
the  only  question  that  could  remain  was,  whether  that  bankruptcy  was  fraudulent. 
Shee  V.  Hale  (13  Yes.  404),  was  upon  the  distinction  between  an  assignment  under 
an  act  of  bankruptcy,  and  under  the  insolvent  act ;  the  latter  being  voluntary. 

Sir  S.  BomiUy  and  Eoupell,  for  the  Plaintiffs  in  the  cross  cause  (Mrs.  Mendez 
and  her  children).  The  only  question  is  as  to  the  effect  and  construction  of  the 
bond.  It  was  never  contemplated  that,  because  an  act  of  bankruptcy  might  be  com- 
mitted, by  reason  of  which  Hudson  would  cease  to  be  personally  liable  for  the  pay- 
ment of  the  annuity,  his  assignees  should  not  continue  liable.   In  the  condition 
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of  this  bond,  the  word "  default "  is  introduced,  which  did  not  occur  in  Hkee  t.  Hale, 
snd  this  answers  the  distinction  made  between  thelcases  of  assignment  by  bankruptcy, 
And  by  virtue  of  the  insolvent  act.  The  "  default  "  has  been  incurred  by  the  act  of 
bankruptcy.  The  assignees  are  not  entitled  to  retain  the  annuity  and  also  keep 
possession  of  the  inremises. 
Mattham,  for  the  Trustees. 

[189]  The  Master  of  the  Bdls  [Sir  Wm.  Grant].  The  condition  is  very  un- 
skilfully worded ;  but  not  so  much  so  as  to  render  it  difficult  to  guess  at  the  in- 
tention. It  was  in  the  contemplation  of  the  parties  that  the  premises  might,  or 
might  not,  continue  to  be  of  value  to  Hudson,  to  whom  they  were  assigned ;  and 
that  the  event  of  their  so  continuing,  or  not,  might  depend  either  on  Hudson  himself, 
or  on  another  person.  If  then  Hudson  chose  to  take  the  premises,  he  was,  in  so 
doing,  to  contract  the  obligation  of  paying  the  annuity  ;  but  in  case  of  his  being 
turned  out  of  possession,  the  annuity  was  to  cease,  because  it  was  granted  by  him 
in  couaideration,  only,  of  his  enjoyment  of  the  premises.  It  is  hardly  supposable 
that  the  parties  to  tne  transaction  could  have  meant  to  provide,  by  tne  condition 
entered  into,  for  the  event  of  bankruptcy.  It  is  at  least  extraordinary,  if  it  were  so, 
that  such  event  was  not  expressly  mentioned  or  referred  to.  On  the  contrary,  it 
seems  that  the  species  of  dispossession  in  contemplation  was  a  compulsory  eviction  ; 
and  they  meant  to  provide  that,  if  Hudson  should  be  evicted,  not  through  any  fault 
of  his  own,  he  should  no  longer  be  burthened  with  payment  of  the  annuity.  The 
assignees  of  a  bankrupt  do  not  take  by  a  title  superior  to  the  bankrupt's  own  ;  and 
the  property  is  vested  in  them  only  for  the  benefit  of  the  creditors.  After  the 
disclurge  of  the  debts,  it  reverts  to  the  bankrupt  himself,  or  to  his  representatives. 
The  expulsion  intended  to  be  provided  for,  was  such  an  expulsion  as  would  leave 
HueUon  no  benefit  from  the  premises.  Here  he  is  constantly  deriving  a  benefit 
from  thenx  in  the  payment  of  his  creditors,  and  by  means  of  them  he  may  hereafter 
become  perfectly  solvent.  It  is  as  his  property  that  the  assignees  possess  them, 
and  it  is  to  the  satisfaction  of  his  engagements  that  the  profits  are  applied.  I  am 
therefore  of  opinion  that,  according  to  the  true  construction  of  this  bond,  the  event 
has  not  happened  upon  which  the  annuity  was  intended  to  cease. 


[190]  William  Randall,  and  George  Russkll,  Susanna  Rdssell  and  Ann 
Russell,  Infants,  Plaintiffs,  and  Susanna  Russell  Widow,  and  Another, 
Defendantt.   Balls.   Feb.  19,  Aug,  11,  1S17. 

[See  Hardman  v.  Johnson,  1815,  3  Mer.  347  ;  Cockayne  v.  Harrison,  1872,  L.  R. 
13  Eq.  434  ;  Trumper  v.  Trumper,  1872,  L.  R.  U  Eq.  310.  Considered,  Phillips 
V.  Phillips,  1684,  29  Gh.  D.  673.] 

Testator  gives  "  all  his  stock  of  cattle,  horses  and  carriages,"  to  his  wife  absolutely  ; 
and  gives  his  farm  "  and  stock  and  crop  thereon,"  to  his  said  wife  during  widowhood. 
Held,  the  live  stock  upon  the  farm  given  to  the  wife  during  widowhood,  passed 
to  her  absolutely  under  the  former  clause.  Testator,  seized  in  fee  of  a  moiety 
of  an  estate  at  L.,  and  in  possession  of  the  other  moiety  as  tenant  from  year  to 
year  to  St.  J.  College  (his  lease  from  the  College  having  expired),  gives  to  his 
wife,  durante  viduitate,  "  all  that  his  messuage  or  tenement,  with  the  farm  and 
lands  at  L.  and  all  his  estate  and  interest  therein,  she  paying  the  rent  reserved  to 
St.  J.  College,^  &c.  The  widow,  after  his  death,  obtains  a  new  lease,  and  subse- 
qnently  purchases  the  reversion  of  one  to  whom  it  had  been  conveyed  by  the 
College  under  an  Act  of  I^rliament.  Held,  that  the  renewed  lease  was  taken 
subject  to  the  trusts  of  the  will,  and  those  in  remainder  to  contribute  to  the  fine 
paid  by  the  widow  in  proportions  to  be  settled  by  the  Master.  Held,  that  the 
purchase  of  the  reversion,  not  from  the  College,  but  from  the  person  to  whom  it 
bad  been  conveyed  by  the  College,  was  not,  under  the  circumstances,  to  be  taken 
aubject  to  the  trusts  of  the  will.  Qucere,  If  the  purchase  had  been  from  the 
College  itself. 

This  case  arose  on  the  following  clauses  in  the  will  of  George  Russell,  which  was 
dniy  executed  to  pass  real  estates. 

'  I  give  and  bequeath  all  my  household  furaitiure,  goods,  pbte,  linen,  china, 
O.XTI.— 3* 
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books,  pictures,  implements  and  utensils  oi  household,  und  ull  such  wines,  liquora 
and  proviEUons,  as  shall  be  in  and  about  my  house  at  my  decease,  and  also  all  my  stock 
of  cattle,  horses  and  carriages,  and  also  the  harness,  furniture  and  trappings,  thereto 
belonging,  unto  my  wife  Susanna  Russell,  her  [191]  executors,  administrators, 
and  assigns,  absolutely,  to  and  for  her  and  their  own  use  and  benefit.  Also  I  give 
and  bequeath  all  that  my  messuage  or  tenement,  with  the  farm  and  lands  (and 
stock  and  crop  thereon)  called  Longlands,  situate  and  being  at  Foot's  Cray,  with  the 
appurtenances,  and  all  my  estate  and  interest  therein,  unto  my  said  wiie  Susanna 
Eussdly  and  her  assigns,  for  and  during  her  natural  life,  if  she  shall  so  long  continue 
sole  and  unmarried,  she  paying  and  discharging  the  rent  payable  to  Saint  Jchn's 
CoUege,  Oxford,  and  all  other  outgoings  for  the  same,  and  keeping  the  dwelling- 
house  insured  and  in  good  and  tenantable  repair."  And,  after  the  death  or  second 
marriage  of  his  said  wife,  the  Testator  gave  the  said  messuage  or  tenement,  lands 
and  prem^s,  to  the  persons  thereinafter  mentioned,  as  Trustees  of  his  &eehold 
and  copyhold  estates,  "  to  the  same  uses,  trusts,  intents  and  purposes,  as  hereinafter 
mentioned  concerning  my  other  freehold  and  copyhold  lands,  tenements  aud 
hereditaments."  And,  after  giving  other  benefits  to  his  said  wife,  he  gave,  devised, 
and  bequeathed  all  his  freehold  and  copyhold  messuages,  lands,  &c.,  with  their 
appurtenances,  to  the  PlaintifE  Randall,  and  the  Defendant  Handyside,  their 
heirs,  &c.,  upon  trust  that  they  (his  said  Trustees)  should  receive  the  rents  and 
profits,  and  uter  payment  of  a  certain  annuity  thereout,  and  subject  thereto,  to  lay 
out  and  invest  in  real  or  Government  securities,  the  interest  theroof,  to  accumulate 
so  long  as  his  children  (the  infant  Plaintiffs)  should  continue  under  21,  and  to  be 
consii£red  as  part  of  his  residue ;  and  in  case  his  son,  the  Plaintiff  George  Russell, 
should  live  to  attain  21,  then  to  stand  seised,  &c.,  of  his  said  freehold  and  copyhold 
messuages  upon  trust  for  the  said  George  Russell,  his  heirs  and  assigns  for  ever  ; 
in  case  of  his  death  under  21,  for  such  other  son  as  the  Testator  might  have  who 
should  first  attain  21  ;  and  in  case  he  should  have  no  [192]  son  who  should  live  to 
attain  21,  for  his  daughters,  as  tenants  in  common  in  tail,  with  an  ultimate  remainder 
for  the  Testator's  own  right  heirs. 

The  Testator  was,  at  the  time  of  making  this  will,  and  of  his  death,  seised  in  fee 
of  one  moiety  of  the  estate  called  Longlands^  and  in  possession  of  the  other  moiety 
of  the  same  estate,  as  tenant  from  vear  to  year  to  St.  John's  College,  Oxford  :  the 
original  lease,  under  which  he  held  the  same  at  a  certain  reserved  rent,  having 
expired.  After  his  death,  the  Defendant  (his  widow)  entered  on  the  whole  estate, 
and  procured  a  new  lease  to  be  granted  to  her  for  fourteen  years,  at  a  rent  d  £40,  in 
consideration  of  a  premium  of  £400. 

Afterwards,  by  an  act  of  parliament "  for  effectuating  an  exchange  "  between  the 
said  College  and  Christopher  Hull,  Esq.,  this  undivided  moiety  (among  other  lands 
belonging  to  the  College)  was  vested  in  the  said  Christopher  Hull ;  who  agreed  to 
sell  to  the  Defendant  the  reversion  expectant  on  the  determination  of  her  lease 
from  the  College  ;  and  the  same  was  duly  conveyed  to  her  accordingly,  by  indentures 
dated  the  20th  and  2l8t  of  July  1809. 

The  bill  prayed  an  account  of  the  stock  and  crops  on  the  estate  at  the  time  of  the 
Testator's  death,  and'a  declaration  "  that  the  Defendant  (the  widow)  having  had  an 
opportunity  of  purchasing  the  said  undivided  moiety  by  reason  and  in  consequence 
01  the  interest  she  acquind  in  the  property  in  question  under  and  by  virtue  of  the 
will,  the  Testator's  estote  was  entitled  to  the  benefit  of  such  purchase  ;  that,  accord- 
ingly, upon  being  repaid  the  consideration  money,  the  Defendant  might  be  declared 
a  Trustee  of  the  premises  for  the  benefit  of  the  persons  interested,  and  be  decreed  to 
do  all  [193]  necessary  acts  for  conveying  the  same  ;  but,  in  case  the  Ciourt  should  be 
of  opinion  that  the  Defendant  was  at  liberty  to  purchase,  and  did  purchase,  the 
inheritance  of  the  said  undivided  moiety  for  her  own  benefit,  then  that  the  lease 
previously  taken  by  her  might  be  declared  to  be  subject  to  the  trusts  of  the  will,  and, 
as  the  term  thereby  granted  had  merged  in  the  freehold  and  inheritance,  that  she 
might  be  decreed  to  grant  a  new  lease  to  the  trustees  upon  the  trusts  of  the  vill, 
for  so  much  of  the  term  as  would  have  been  expired  if  she  had  not  purchased  the 
inheritance. 

Hart,  Cooke,  and  Seton,  for  the  Plaintiffs. 

Foitblanque  and  Wingfield,  for  the  Defendants. 

[The  questions  raised  were  so  fully  discussed  in  the  judgment  which  was  after- 
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wards  pronounced,  that  it  seems  unnecessary  to  make  any  other  statement  of  the 
arguments.] 

August  11.  The  Master  of  the  Rolls  [Sir  Wm.  Grant].  The  first  question  in 
this  case  is,  under  which  of  two  clauses  in  the  will  the  live  stock  on  the  Testator's 
farm  is  comprehended — whether  under  that  which  gives  an  absolute  interest  to 
the  widow,  or  that  which  gives  her  only  an  interest  for  life  in  the  articles  bequeathed 
to  her. 

[His  Honour  here  read  the  clauses  in  question.] 

The  Plaintiffs  say,  that  the  live  stock  used  upon  the  farm  does  not  pass  to  the 
widow  absolutely,  under  the  words  "  stock  of  cattle  and  horses,"  but  only  for  life, 
under  the  word  "  stock,"  in  the  second  of  these  clauses.  That,  to  be  sure,  is  a  strong 
proposition ;  for  it  is  saying,  that,  by  the  words  "  stock  on  the  farm,"  cattle  and 
horses  are  more  properly  designated,  than  by  the  [194]  very  words,  "  cattle  and 
horses."  If  the  Testator  had  spoken  of  horses,  only  in  conjunction  with  carriages, 
he  might  be  supposed  to  mean  carriage  horses,  and  not  farm  horses — but  he  gives, 
not  merely  his  cattle  and  horses,  but  "  all  his  stock  of  cattle  and  horses."  Unless, 
therefore,  it  can  be  contended,  that  his  farm  stock  is  not  his  stock,  or  that  all  his 
stock  means  something  less  than  his  whole  stock,  I  do  not  see  how  the  Plaintiffs 
can  succeed  in  this  part  of  their  claim. 

On  the  second  clauBe,  a  question  arises,  as  to  the  nature  of  the  interest,  which 
the  widow,  as  tenant  for  life,  tal^  in  articles  (such  as  corn  and  hay),  of  which  the 
use  consists  in  the  consumption.  I  doubt  whether  the  testator  really  intended  to 
confine  her  to  a  life  interest  in  such  articles ;  but  the  words,  "  during  her  natural 
life,"  are  thrown  in  at  the  end  of  the  clause ;  and  I  do  not  know  how  to  restrain 
their  application  to  any  particular  part  of  it. 

In  Porter  v.  Towrnay  (3  Ves.  311),  Lord  Alvanley  says,  "  There  has  been  a  great 
"  doubt  among  Judges,  what  a  person,  having  a  limited  use  of  such  articles,  must 
*  da  Some  learned  Judges  have  thought,  that  they  must  be  sold,  and  that  a 
'  person  so  entitled  is  to  have  only  the  interest  of  the  money.  That,"  he  adds, 
'  is  a  very  rigid  construction."  It  is,  however,  what  is  contended  for  by  the  Plaintifis 
in  the  case  now  before  me,  My  conception  is,  that  a  gift  for  life,  if  specific,  of  things 
■  qucB  ipso  usu  eonsumuntur,"  is  a  gift  of  the  property  ;  and  that  there  cannot  be  a 
limitation  over  after  a  life  [195]  interest  in  such  articles.  If  included  in  a  residuary 
bequest  for  life,  then  they  are  to  be  sold,  and  the  interest  enjoyed  by  the  tenant  for 
life.  Originally  we  know  that,  by  our  law,  there  could  be  no  limitation  over  of  a 
chattel,  but  that  a  gift  for  life  carried  the  absolute  interest.  Then  a  distinction 
was  taken  between  the  use  and  the  property.  The  use  might  be  given  to  one  for 
life,  and  the  property  afterwards,  to  another. 

A  gift  for  life  of  a  chattel  is  now  construed  to  be  a  gift  of  the  usufruct  only. 
But,  when  the  use  and  the  property  can  have  no  separate  existence,  it  should  seem 
that  the  old  rule  must  still  prevail,  and  that  a  limitation  over,  after  a  life  interest, 
must  be  held  to  be  ineffectmU.  But  I  do  not  see  how  any  de&iite  declaration  can  be 
made  on  this  subject,  until  it  shall  be  ascertained  of  what  the  crop  and  stock  on  the 
farm  consisted  at  the  time  of  the  Testator's  death.  On  that  point  some  inquiries 
must  be  directed. 

It  has  been  seen,  by  the  clauses  I  before  read,  that  the  Testator  gave  his  farm 
at  Longlands  to  his  wife,  during  her  widowhood.  Out  of  this  bequest  two  questions 
arise. 

I.  The  Testator  was  seised  in  fee  of  an  undivided  moiety  of  this  estate  of  Longlands* 
The  other  moiety  belonged  to  St.  John's  College,  Oxford ;  but  the  Testator  was 
lessee,  under  the  College,  of  that  moiety  also.  The  lease,  it  seems,  had  expired 
before  the  Testator's  death ;  but  he  continued  to  occupy,  as  tenant  from  year  to 
fear  ;  and,  in  the  year  1807,  the  widow  (the  tenant  for  we)  obtained  a  lease  from 
the  College,  in  her  own  name,  for  a  term  of  fourteen  years. 

[196]  is  made  a  question,  whether  this  renewed  lease  is  subject  to  the  trusts  of 
the  will,  or  the  absolute  property  of  the  widow.  On  that  point,  however,  I  do  not  see 
how  any  doubt  can  be  entertained. — According  to  the  case  of  James  v.  Bean  (11  Ves. 
383 ;  15  Ves.  236),  the  Testator  had  a  devisable  interest  in  the  premises,  and  the 
new  lease  became  subject  to  the  same  trusts  on  which  that  interest  was  devised. 
It  was  attempted  to  take  a  distinction,  in  this  respect,  between  a  renewal  by  a  tenant 
for  life.  Mid  a  renewal  by  a  trustee  or  executor.  But  that  the  principal  of  what 
is  commonly  filled  the  Rumford  Market  case  (Sel.  Ca.  Ch.  61,  Reech  v.  Sandford, 


76 


RANDALL  V.  RUSSELL 


8  XBB.  197. 


BO  called.  See  Ambler,  7 19)  applies  to  a  tenant  for  life,  as  well  as  a  trustee  or  executor. 
waa  determined  in  Foster  t.  MarrioU  (Ambler,  668),  and  Rowe  v.  Chichester  (Amb. 
715 ;  1  Bro.  C.  C.  198,  note.  And  Ovxn  v.  WUliams,  Amb.  734  ;  1  Bro.  199.  note). 
It  is  true  that,  in  the  latter  case,  Mrs.  Bow  was  executrix,  as  veil  as  tenuit  for  life  ; 
but  it  was  not  her  character  of  executrix,  but  of  tenant  for  life,  that  gave  her  the 
opportunity  of  renewing.  In  Pickering  v.  VowUs  (1  Bro.  C.  C.  197),  Lord  Thurlotc 
takes  the  point  to  be  settled.  In  the  present  case,  the  greatest  part  of  the  renewal 
term  is  already  expired ;  and  the  widow  may  herself  exhaust  the  whole  interest. 
The  Plaintifis  will  not,  therefore,  in  all  probability,  derive  much  advantage  from  the 
decision  of  this  point  in  their  favour.  They  have,  however,  a  right  to  a  declaration, 
that  the  renewed  lease  is  subject  to  the  trusts  of  the  will ;  and  it  must  be  settled  by 
the  Master,  what  proportion  of  the  fine  paid  on  renewal  is  to  be  borne  by  them. 

II.  It  appears  that,  after  the  lease  was  granted,  the  College,  under  the  authority 
of  an  act  of  parliament,  con-[ig7]-veyed  this  estate  to  a  Mr.  Hull  in  exchange  for  some 
property  of  his,  and  he  sold  the  reversion  in  fee  to  Mrs.  Russell. 

On  the  part  of  the  Plaintiffs,  it  is  contended,  that  the  reversion  so  purchased  is 
also  subject  to  the  trusts  of  the  Testator's  will.  But  the  bill  does  not  state  to  which 
of  those  trusts  it  is  conceived  to  be  subject,  or  for  whom  this  estate  is  claimed.  The 
Testator  has  given  his  freehold  and  his  leasehold  property  in  different  ways.  The 
eldest  son  is  sole  devisee  of  the  freehold  estates  ;  all  the  children  are  entitled  to  the 
leasehold  and  personal  property.  To  the  eldest  son,  separately,  no  interest  whatever 
is  given  in  this  moiety  of  the  estate.  Such  interest  as  the  Testator  had  in  it,  he 
divided  between  the  wife  and  all  the  children.  The  eldest  son,  surely,  cannot  say, 
that  any  further  interest  acquired  in  that  estate  is  to  belong  exclusively  to  him. 
The  widow  has  purchased  no  interest  in  any  estate  that  was  limited  to  him  by  the 
will,  and  therefore  cannot  be  a  trustee  for  him.  I  presume,  then,  it  is  for  all  the 
children  that  the  fee  is  claimed,  as  coming  in  the  place  of  the  leasehold  interest,  of 
which  they  had  the  remainder. 

No  case  was  mentioned,  in  which  this  sort  of  equity  had  been  carried  to  such  a 
length.  The  ground  commonly  stated,  on  which  the  renewed  lease  becomes  suoject 
to  the  trusts  of  a  will  disposing  of  the  original  lease,  is,  that  the  one  \s  merely  an 
extension  or  continuation  of  the  other.  But  the  fee  is  a  totally  different  subject, 
which  the  Testator  had  it  not  in  his  contemplation  to  acquire  or  dispose  of.  Yet, 
if  Mrs.  Russell  had  purchased  from  the  College,  it  might  be  said,  that  she  thereby 
intercepted  and  cut  off  the  chance  of  future  renewals,  and,  consequently,  made  use 
of  her  situation  to  prejudice  the  interests  of  those  who  stood  behind  her ;  [198]  aud 
there  might  be  some  sort  of  equity  in  their  claim  to  have  the  reversion  considered 
as  a  substitution  for  those  interests ;  although,  as  I  have  already  said,  I  am  not 
aware  of  any  decision  to  that  effect.  But,  here,  the  situation  of  the  parties  was 
altered  by  the  act  of  the  landlord,  without  any  intervention  of  the  tenant  for  life. 
The  College  had  aUened  the  property  to  an  individual.  The  benefit  attending  the 
tenant-right  of  renewal  with  a  public  body  was  ^one.  A  lease  at  a  rack  rent  was  all 
that  was  to  be  expected  from  the  private  propnetor.  Mrs.  RusselVs  purchase  from 
the  first  vendee  wrought  no  change  whatever  in  the  situation  of  those  who  had  had 
interests  in  the  lease  fls  a  College  lease.  Before  she  bought,  it  had  become  a  lease 
that  must  expire  at  the  end  of  fourteen  years.  Whether  Mr.  Hull  sold  or  kept  the 
reversion,  was  a  matter  of  indifierence  to  them.  It  is  not  enough  to  say  that  Mrs. 
RusselVs  9\t\x&X\on,  as  tenant  for  life,  gave  her  the  opportunityof  making  the  purchase. 
They  must  go  on,  and  shew,  what  ri^t  or  interest  of  theirs,  she  acquired  or  defeated, 
by  making  the  purchase.  There  never  was  a  stronger  case  for  tummg  the  purchaser 
of  a  reversion  into  a  trustee  for  those  who  had  the  antecedent  intere^  in  the  estate 
thui  that  of  Norris  v.  Le  Neve  (3  Atk.  26).  Norris  was  the  exeeutor  of  the  testator's 
will :  he  was  also  trustee  of  a  term  for  payment  of  deeds.  He  had  had  the  manage- 
ment of  the  testator's  affairs,  and  was  in  possession  of  all  his  deeds.  The  testator 
had  made  different  limitations  of  his  estate,  for  life,  and  in  tail,  with  an  ultimate 
remainder  to  his  own  right  heirs.  Norris  found  out  the  right  heir,  and  obtained 
from  him  the  reversion,  for  a  small  sum  of  money.  The  persons  who  had  the  limited 
interests  in  the  property  contended,  that  this  purchase  by  Norris,  under  such 
circumstances,  ought  to  be  considered  as  a  trust  for  them  or  some  of  them — and  they 
likened  it  to  [199]  the  case  of  a  trustee  obtaining  the  renewal  of  a  lease  for  his  own 
benefit-   Lord  Hardioicke,  though  highly  disapproving  of  Norris's  conduct,  and 
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ezpreasing  astrong  desiie  to  turn  him  into  a  trustee,  yet  could  not  find  a  eround  for 
declaring  the  purchase  to  be  a  trust  for  those  who  had  nothiiu;  at  all  to  (»  with  the 
reversion  (3  Atk.  37.  and  38).  In  the  present  case,  the  Plaintiss  stood  wholly  uncon- 
nected with  Hull's  reversionary  interest.  Whether  he  sold  it  to  Mrs.  Russell,  or  to 
any  other  person,  was  a  matter  of  indifference  to  them.  All  they  allege  is,  that, 
inasmuch  as  her  situation  gave  her  an  opportunity  to  make  the  purchase,  she  ousht 
to  be  turned  into  a  trustee  lor  them.  But  the  case  to, which  I  have  referred,  furnishes 
a  sufficient  answer  to  that  argument.  I  think  there  is  even  less  ground  for  turning 
her  into  a  trustee  for  them,  than  there  would  have  been  for  considering  Norris  as  a 
taustee  for  the  parties  interested  in  the  estate. 

This  part  of  the  bill  must,  therefore,  be  di8miss6d.(l) 

(1)  See  Nisbett  r.  Tredennick,  1  Ball  &  Beatty,  29.  Mulvany  v.  Dillon,  lb.  409. 
FhuIow  t.  Tighe,  2  Ball  &  B.  195.  Eyrs  v.  Dolphin,  lb.  290.  See  also  Hardman 
T.  /o&YMon,  3  Mer.  347. 

[200]  Lydia  Ann  Downes,  Plaintiff,  against  Grazebrooe  and  Chahbeblayns, 
Defendants.  Molls.  July,  Aug.  16,  1817. 

[See  In  re  Bloye's  Trust,  1849,  2  H.  &  Tw.  147 ;  1  Mac  &  G.  495 ;  iJoferfaon  t. 

Norris,  1858, 1  Gift.  424  ;  WariKr  v.  Jacob,  1882,  20  Ch.  D.  220 ;  Farrar  v. 
Farrar's  Ltd.,  1888.  40  Ch.  D.  409  ;  Hodson  v.  Deans,  [1903]  2  Ch.  653.] 

Conveyuiee  of  an  estate  to  D.  by  way  of  security  for  the  reinvestment  of  a  specific 
sum  of  stock,  and  for  payment  of  the  dividends  in  the  mean  time,  with  a  power  of 
sale  in  case  of  default-  Under  this  deed,  D.  is  a  trustee  for  the  party  making  the 
conveyance,  and,  as  such,  disabled  from  purchasing  for  himself  so  long  as  he 
continues  to  be  a  trustee  without  the  consent  of  his  cestuy  que  trust.  Therefore, 
the  estate  being  put  up  to  sale  by  auction,  at  which  C.  as  agent  for  D.  was  the  only 
bidder,  and  it  was  knocked  down  to  him  accordingly,  the  sale  was  decreed  not  to 
stand,  although  no  evidence  of  fraud  or  undervalue  ;  and  not  to  be  supported 
by  evidence  of  the  Plaintiff's  having  known  and  approved  of  the  sale  taking  place, 
and  afterwards  attempting  to  damp  it,  nor  of  a  previous  conversation  with  her 
attorney  in  which  the  latter  exhorted  the  purchaser  to  bid  a  good  price  for  the 
estate  to  keep  up  the  sale.  Quo^re,  If  C.  had  purchased  for  himself,  uid  not  fori?., 
whether  the  sale  could  have  been  supported ;  he  being  present  in  the  character 
of  SoUcitor  for  D.  the  vendor. 

In  the  month  of  August  1815,  the  Plaintiff  being  in  want  of  money  to  pay  off  a 
debt,  for  which  an  estate  of  which  she  was  seised  in  fee,  subject  (as  was  stated  in  the 
Bill)  to  a  mortgage  to  the  Defendant  Chamberlayne,  was  also  liable  under  a  power 
of  sale  to  one  Glazier,  applied  to  the  Defendant  Grazebrook,  who  agreed  to  lend  her 
the  sum  of  £7200  3  per  cents,  upon  the  Plaintiff's  undertaking  to  replace  the  same 
on  the  15th  of  March  following  ;  and  in  order  to  secure  such  re-investment,  together 
with  the  amount  of  the  dividends  in  the  mean  time,  to  make  a  conveyance  of  her 
estate  to  the  Defendant  by  way  of  mortgage,  with  a  power  of  sale  in  case  of  default. 
Accordingly  the  Defendant,  at  the  Plaintiff's  request,  sold  the  stock,  and  paid  the 
whote  produce  (£4068)  into  the  hands  of  the  Plaintiff  or  her  attorney ;  and  by 
mdenture  dated  the  16th  of  September  1815  (which  was  prepared  by  the  Plaintiff's 
attorney,  and  under  her  direction),  reciting  that  the  Defendant  had  [201]  advanced 
to  the  Plaintiff  the  above  sum  of  stock,  and  had  at  the  request  of  the  Plaintiff  sold 
the  same,  and  paid  to  the  Plaintiff  the  net  produce  thereof  to  the  amount  above 
mentioned,  and  that  it  was  agreed  on  the  treaty,  or  and  at  the  time  of  the  said  loan, 
that  the  Plaintiff  should  secure  the  said  stock  to  the  Defendant,  together  with  the 
dividends  thereof  as  after  mentioned,  it  was  witnessed  that,  in  pursuance  of  the 
agreement,  the  Plaintiff  bargained  and  sold  to  the  Defendant  and  his  heirs  the  said 
estate,  upon  trust  for  the  Plaintiff,  till  default  made  in  the  re-investment  at  the  time 
agreed  upon,  or  in  payment  to  the  Defendant  of  all  dividends  and  interest  which 
in  the  mean  time  the  Defendant  would  have  received  or  heen  entitled  to  in  case 
the  stock  had  remained  standing ;  and,  after  any  such  default,  upon  trust  to  sell 
by  public  auction  or  private  contract,  and  out  of  the  produce  in  flie  first  place  to 
reimburse  himself  all  expenses,  and  next  to  re-purchase  the  same  amount  of  stock 
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in  his  own  name,  and  retain  to  himself  all  dividends  and  interest  whicli  he  would 
in  the  mean  time  have  been  entitled  to  if  the  stock  had  remained  unsold ;  with  a 
covenant  by  the  Plaintiff  to  re-transfer  and  pay  the  dividends  accordingly. 

In  April  1816,  the  Defendant  demanded  payment  of  two  dividends  then  due, 
together  with  a  further  sum  of  £18,  which  he  had  since  advanced  by  way  of  loan 
to  the  Plaintiff,  amounting  in  all  to  £234 ;  and,  the  Plaintiff  being  unable  to  pay, 
he  took  her  promissory  note  for  the  amount.  The  Plaintiff  having  also  made 
default  in  the  re-investment  of  the  stock  at  the  stipulated  period,  prevailed  on  the 
Defendant  to  grant  her  an  extension  of  the  time  on  the  further  security  of  a  bond 
for  £200  conditioned  for  the  re-inveatment  on  the  iBt  of  August  foUowmg  ;  whicli 
bond  (dated  the  15th  of  June  1816)  contained  a  recital  "  that  the  Plaintiff  then 
was  and  stood  ^202]  indebted  to  the  Defendant  in  a  sum  amounting  to  £7200 
"  3  per  cents,  which  the  Defendant  had  some  time  before  sold  out  and  advanced  to  the 
"  Plaintiff  under  an  express  stipulation  for  the  re-investment  at  a  certain  day  then 
"  fixed,  which  the  Plaintiff  had  neglected  to  do,  and  the  same  together  with  all 
"  dividends  thereon  then  remained  due,  and  that  the  Plaintiff  had  requested  of  the 
"  Defendant  to  give  her  till  the  said  Ist  of  August  for  the  re-payment,  and,  in  order  to 
"  indemnify  its  re-purchase  at  that  time  had  proposed  to  enter  into  the  said  bond." 
This  bond  was  prepared  by  the  Defendant's  Solicitor,  in  lieu  of  one  before  prepared  by 
the  PUuntiff's  Solicitor,  which  the  Defendant  delivered  up  to  be  cancelled  as  being 
informal. 

At  the  time  stipulated  by  this  bond  for  the  re-investment  and  payment  of  divi- 
dends, default  was  again  maide  in  both,  and  the  Plaintiff  then  agreed  to  make  to  the 

Defendant  an  absolute  conveyance  of  the  estate,  for  which  purpose  the  draft  of  a 
deed  was  accordingly  prepared ;  but  the  Plaintiff  afterwards  refused  to  perform 
her  agreement ;  and  thereupon  the  Defendant  brought  an  ejectment,  and  caused 
an  affidavit  of  debt  to  be  prepared,  with  a  design  of  proceeding  to  an  arrest ;  to 
prevent  which  the  Plaintiff  executed  a  letter  of  attorney  to  enable  the  Defendant 
to  sell  the  premises,  and  also  signed  a  warrant  of  attorney,  the  condition  whereof 
was,  "  that  no  action  or  other  proceedings  should  be  commenced  or  prosecuted 
**  against  the  Plaintiff,  her  lands  and  tenements,  goods  and  chattels,  upon  the  judg- 
"  ment  to  be  entered  up  in  pursuance  thereof,  unless  default  should  be  made  in  trans- 
"  ferring  and  replacing  the  stock,  and  in  payment  of  the  sum  of  £324  for  dividends 
'  already  due  on  the  same,  and  of  all  future  dividends,  together  with  lawful  interest 
"  on  the  dividends  already  due,  from  the  day  on  which  the  last  of  such  dividends 
[203]  "  would  have  been  received  if  the  stock  had  remained  unsold,  and  interest 
"on  the  accruing  dividends,  from  the  time. they  should  respectively  become  due, 
"  to  the  day  of  payment ;  and  also  in  payment  of  the  costs  of  all  actions  and  pro- 
"  cesses  occasioned  by  the  default  of  re-investment,  and  other  expenses  incident  thereto, 
"  to  be  taxed  if  necessary  :  and  in  case  default  should  be  made  in  replacing  and 
"  performing  the  matters  aforesaid  on  or  before  the  1st  of  JuTie  then  next,  and  the 
"  estate  should  be  previously  sold,  and  the  proceeds  of  sale  prove  insufficient  for  the 
"  replacing  and  performing  thereof,  then  it  was  agreed  that  execution  should  issue 
"  for  the  sum  of  £6000,  or  so  much  thereof  as  woura  enable  the  Defendant  to  replace 
"  the  stock  on  the  1st  of  June,  and  pay  himself  the  interest,  dividends,  and  costs, 
"  or  so  much  thereof  as  should  remain  unsatisfied  out  of  the  proceeds  of  the  estate  ; 
*  and  that  the  Sheriff  might  levy  the  same,  and  also  the  costs  of  entering  up  judgment, 
"  and  all  other  incidental  expenses.  And  it  was  thereby  agreed  that,  in  the  event 
"of  the  Defendant's  being  obliged  to  resort  to  his  remedies  under  the  warrant,- 
"  no  execution  should  be  issued,  or  action,  suit,  or  other  process  prosecuted  against 
"  the  Plaintiff  personally  under  the  judgment,  and  that,  if  the  proceeds  of  the  levy 
"  should  turn  out  more  than  sufficient  for  the  purposes  aforesaid,  then  the  distress 
"  so  to  be  taken  should  not  be  deemed  excessive,  but  all  overplus  should  be  returned 
"  to  the  Plaintiff,  her  executors,  &c.,  or  to  whosoever  else  should  be  entitled  thereto." 

On  the  1st  of  June  (the  time  limited  by  this  warrant  of  attorney),  default  was 
again  made ;  and  thereupon  the  Defendant  proceeded  to  a  sale  of  the  estate  by 
public  auction,  with  the  knowledge  of  the  Plaintiff,  and  after  a  previous  consultation 
with  her  attorney,  who  recom-[204]-mended  the  auctioneer  by  whom  the  sale  was 
to  be  had,  and  who  was  a  friend  of  the  Plaintiff's.  At  this  sale,  the  Defendant, 
and  a  Mr.  Clarke  (as  his  attorney  and  agent,  were  present,  and  Clarice,  as  such 
attorney  or  agent,  bid  for  the  estate  4000  guineas,  at  which  sum  it  was  knocked 
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down  Ui  him  ;  the  Bill  stating  that,  by  such  bidding  on  behalf  of  the  Defendant, 
others  were  deterred,  who  would  else  have  offered  to  become  purchasers  at  the  sale  ; 
the  answer^  on  the  contrary,  denying  such  statement,  and  alleging  that,  previous 
to  the  sale  taking  place,  the  Defendant  was  taken  by  the  Plaintifi's  Solicitor  into  a 
private  room,  where,  in  the  presence  of  the  auctioneer,  the  latter  urged  him  "  to 
~  bid  a  good  price  for  keeping  up  the  sale  " ;  to  which  the  Defendant  answered  that 
it  was  not  his  intention  to  bid,  but  that,  if  he  did,  it  would  be  in  the  exercise  of  his 
own  discretion,  and  that  the  estate  must  be  sold.  The  answer  went  on  to  state  cir- 
cumstances, from  which  it  was  inferred  that  the  Plaintiff  had  herself  so  acted  as  to 
prevent  a  sale  to  any  other  person ;  namely,  that,  on  the  estate  being  put  up,  a 
person  stood  forward,  and  declared  that  the  Flaintifi  (whom  he  had  seen  that 
morning),  had  declared  to  him  that  she  would  not  consent  to  the  sale  ;  that,  though 
the  Plaintiff's  own  attom^  was  present  when  this  declaration  was  made,  and  was 
called  upon  by  the  Defen&nt  to  state  that  the  sale  was  made  with  the  Plaintiff's 
ccmoarrence,  he  preserved  an  olwtinate  silence ;  and  the  same  person  who  made 
the  declaration  was  afterwards  seen  in  close  converaation  with  the  Plaintiff's 
SoUcitor.  The  Defendant  stated  his  belief  that  the  person  in  question  was  sent  by 
the  Plaintiff  or  her  Solicitor  to  prevent  a  sale,  and  proceeded  to  state  that,  at  the  time 
of  Clarke's  bidding,  no  other  person  had  bid,  although  the  estate  had  been  then 
put  up  for  a  considerable  time,  and  no  other  bidding  was  afterwards  made,  although 
the  [205]  auctioneer  purposely  kept  it  open  more  tlian  the  usual  time. 

No  notice  was  given  by  Clarke  at  the  time  of  the  sale,  or  afterwards,  of  his  attending 
and  bidding  on  behalf  of  the  Defendant. 

The  Bill,  charging  gross  fraud  and  collusion,  prayed  a  declaration  that  the  deed 
ot  September  1815  was  fraudulent,  inasmuch  as  it  purported  to  secure  the  retransfer 
to  the  Defendant  Grazebrot^  of  the  £7200  stock,  and  the  payment  of  such  sums 
as  he  would  have  received  for  dividends  thereupon  if  standizig  in  his  name,  and  that 
the  same  may  stand  and  be  a  security  for  such  sums  only  as  had  been  actually  ad- 
vanced and  paid  by  the  Defendant  to  or  for  the  use  of  the  Plaintiff,  with  interest ; — 
an  acccount; — the  delivery  up  of  the  promissory  note,  bonds,  and  warrant  of  attorney, 
to  be  cancelled ; — an  injunction  to  restrain  the  Defendant  from  commencing  or 
prosecuting  any  action  on  the  note  or  bonds  and  from  causing  the  Sheriff  to  make  a 
return  to  the  writ  of  execution,  or  further  prosecuting  the  same,  or  proceeding 
in  the  said  action,  or  prosecuting  any  other  action  on  the  covenant  in  the  deed.  The 
Bill  also  prayed  an  account  against  Chamherlayne  (who  was  stated  to  be  a  prior 
mortgagee)  ;—• that  the  contract  entered  into  by  Clarke  on  behalf  of  Grazebrooke 
might  be  declared  void ; — an  injunction  to  restrain  both  the  Defendants  from 
selKng  or  convejring  any  of  the  lands  except  under  the  direction  of  the  Oourt ; — 
and  a  sale  under  such  directron,  with  other  matters  incident  thereto. 

The  aiuwer  of  the  Defendant  Grazebrook  denied  all  the  charges  of  fraud  and 
collusion  made  by  the  Bill,  and  all  notice  of  prior  incumbrances,  insisting  on  the 
validity  of  the  several  instruments  and  proceedings  so  made  and  [206]  entered 
into,  and  instituted  ;  submitting  to  the  Court  the  question,  whether  either  Clarke, 
or  the  Defendant,  could  become  the  purchaser  of  the  estate,  and  whether  the  contract 
so  entered  into  by  the  former  could,  under  the  circumstances  of  the  case,  be  supported ; 
and  claiming  the  benefit  of  the  statute  4  &  5  W.  and  M.  c.  IG,  "  for  preventing 
'  frauds  by  clandestine  mortgages,"  on  the  ground  that  this  was  a  mortgage  to 
Gragebrook  without  notice  of  a  prior  mortgage,  if.  as  the  Bill  alleged,  the  mortgage 
to  Chamherlayne  was  in  fact  prior  to  Grazebrooke's. 

The  Plaintiff  now  moved  for  an  injunction  to  restrain  the  Defendant  Grazebrook 
from  commencing  or  prosecuting  any  actions  on  the  promissory  note  and  bonds, 
and  from  receiving  any  monicB  levied  in  execution  of  the  writ  issued  as  aforesaid 
and  in  like  manner  to  restrain  the  Sheriff  of  Northamptonshire  from  paying  over 
to  the  Defendant  the  monies  so  levied,  until  answer  or  further  order  ;  and  for  an 
injunction  also  to  restrain  the  Defendant  from  selling  or  conveying,  or  in  any 
manner  disposing  of,  the  lands.  &c.,  comprised  in  the  indenture  of  the  16tli  of 
September  1815,  which  were  put  up  to  sale  by  his  order  or  under  his  authority. 

Bell  and  Haslewood,  in  support  of  the  motion,  insisted  on  various  obieutions  to 
the  securities  taken  and  proceedings  adopted  by  the  Defendant,  as  harsh  and 
Digressive,  and  taking  advantage  of  the  situation  and  distresses  of  the  Plaintiff  ; 
pnncipally  contending  that  the  Defendant,  us  standing  in  the  situatitm  of  a  trustee 
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could  not  be  a  purcharar — that  the  sale  to  a  person  attending  in  the  character  of 
his  agent  was  Uierefore  void — and  that  the  proceedings  which  had  subsequently 
taken  place,  could  not  be  sumiorted,  as  bemg  contrary  to  the  agreement  between 
the  i»rties,  which  was  that  L207]  the  estate  should  first  be  sold,  and  the  other 
securitiea  resorted  to  only  in  case  of  a  deficiency. 

Sir  jS'.  Bomilly  and  Beames,  for  the  Defendant,  resisted  the  charges  of  improper 
conduct,  insisting  that  it  was  owing  to  the  Defendant's  for  bearance  that  the  estate 
had  not  been  sold  long  before,  and  the  former  securities  made  available  to  their 
full  extent ;  that  the  sale  was  strictly  regular,  and  the  purchase  actually  thrown 
upon  Clarke  in  consequence  of  the  Plaintiff's  own  fraudulent  attempts  to  damp 
the  sale ;  and,  lastly,  that  the  Defendant  could  not  be  considered,  under  the 
circumstances,  as  a  trustee,  in  the  light  in  which  the  Court  holds  a  purchase  by  a 
person  in  the  situation  of  a  trustee  as  fraudulent  and  void. 

The  Lord  Chancellor  [Eldon].  If  the  question  is  to  turn  on  Whether  Clarke 
was  a  purchaser  for  Grasebrode,  or  for  himself,  and  it  appears  that  he  has  a  good 
contract,  the  case  is  of  so  much  importance  in  point  of  principle  that  I  shall  read  the 
answer  before  I  determine  it.  With  regard  to  the  previous  transactions,  Qraxtthrook 
might  bargain  for  the  retransfer  of  the  stock,  and  the  payment  of  div^ends  ;  but 
he  could  not  bargain  ab  ante  for  interest  on  the  dividends  remaining  unpaid.  The 
warrant  of  attorney,  however,  goes  that  length,  and  so  far  it  cannot  be  enforced 
in  a  court  of  equity. 

But  the  great  question  is  on  the  sale  itself,  and,  as  to  that,  I  am  of  opinion  that 
Grazehrook  cannot  be  considered  otherwise  than  as  a  trustee  under  the  conveyance 
to  him  of  the  estate  by  the  deed  of  the  16th  of  September  1815.  Now  a  trustee 
cannot  (generally  speaking)  become  a  purchaser,  either  by  private  contract  or  pub- 
licly ;  and  there  is  a  case  in  Vesei/,  where  it  was  laid  [208]  down  by  Lord  Hardwicke, 
that  such  a  purchase  should  not  be  allowed  to  stand,  although  not  the  trustee  himself, 
but  another  on  his  behalf,  had  bought  the  estate  at  a  public  auction.(l)  I  take  it, 
however,  that  the  doctrine  is  not  accurately  stated  in  saying  that  under  no  cir- 
cumstances whatever  a  trustee  can  purcha8e.(2)  A  trustee  for  sale  is  bound  to 
bring  the  estate  to  the  hammer  under  every  possible  advantage  to  his  cesluy  que 
trust.  He  may,  if  he  pleases,  retire  from  being  a  trustee,  and  divest  himself  of  that 
character,  in  order  to  qualify  himself  to  become  a  purchaser ;  and  so  he  may  purchase, 
not  indeed  from  himself  as  trustee,  but  under  a  specific  contract  with  his  cestuy  qrue 
trust.  But,  while  he  continues  to  be  a  trustee,  he  cannot,  without  the  express 
authority  of  his  cestuy  que  trust,  have  any  thing  to  do  with  the  trust  property  as  a 
purchaser.  In  order  to  make  the  sale  in  the  present  case  a  valid  transaction,  it  is 
therefore  incumbent  on  Mr.  Orazehrook  to  shew  that  he  had  such  an  authority  to 
enable  him  to  become  a  purchaser  at  that  sale.  Now,  his  answer  states  the  con- 
versation between  himseu  and  the  Plaintiff's  Solicitor,  as  amounting  to  such  an 
authority  :  [209]  but  it  is  at  all  times  a  transaction  to  which  the  Court  will  look 
with  the  utmost  jealousy,  and  it  would  be  too  dangerous  to  allow  the  Solicitor  for 
the  cestuy  que  trust,  without  one  word  of  authority,  to  bind  his  employer. 

The  next  question  is  one  of  great  importance,  viz.  supposing  Clarke  to  be  the 
purchaser,  whether,  under  these  circumstances,  the  sale  can  be  enforced.  I  recollect 
that  Lord  Kenyan  (3)  would  not  allow  the  agent  for  the  vendor  to  bid  at  a  public 
auction,  upon  the  ground  that  such  a  bidding  would  have  a  direct  tendency  to  damp 
the  sale. 

The  Lord  Chancellor  afterwards  stated  that  he  had  read  the  answer,  and  although 
there  was  not  the  slightest  ground  for  imputing  to  the  Defendant  either  fraud, 
oppression,  or  harshness  of  conduct  towards  the  Plaintiff,  he  thought  that,  con- 
sistently with  the  general  rule,  the  sale  to  Clarke  could  not  stand. 

August  23.  The  parties  then  consented  to  a  sale  before  the  Master,  and  the  follow- 
ing order  was  drawn  u^ :  "  That  the  Sheriif  of  Northamptonshire  do,  out  of  the 
~  monies  levied  by  him  m  the  action  in  the  pleadings  mentioned,  now  in  his  hands, 
"  pay  the  sum  of  £200  to  the  Defendant  Grazebrook  on  account  of  his  costs,  without 
"  prejudice  to  the  taxation  of  his  bill  of  costs,  or  to  any  other  question  in  the  cause, 
"  and  do  pay  the  residue  into  [210]  Court.  And,  by  consent,  that  the  estates  in  question 
"  be  sold  withthe  approbation  of  the  Master — all  partiesto  join  in  thesale — to  produce 
"  deeds,  &c. :  and  the  monies  arisiug  from  such  sale  to  be  paid  into  CoiU't,  simjeot  to 
"  further  order."  Beg.  Lib.  A.  ISlti,  fo.  1609. 
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(1)  Wkelpdale  v.  Cookson,  I  Ves.  Sen.  9,  and  see  Belt's  Supplement  to  Yesey  fur 
the  facts  of  that  case,  and  for  a  reference  to  the  later  authorities.  See  also  Webb  t. 
Barke,  2  Scho.  &  Ut.  661. 

(2)  See  Ex  p.  Lacey,  6  Yea.  625.  "  The  rule  is,  not  that  a  Trustee  shall  not  purchase 
from  the  cestuy  que  truet,  but  that  he  shall  not  purchase  from  himself. 

'  If  a  Trustee  will  so  deal  with  his  cestuy  que  trust,  that  the  amount  of  the  trans- 
action shakes  off  the  obligation  that  attaches  upon  him  as  a  Trustee,  then  he  may 
buy. 

"  A  Trustee  is  not  precluded  from  bargaining  that  he  will  no  longer  act  as  Trustee. 
The  cestuy  que  trust  ma^  by  a  new  contract  dismiss  him  from  that  character  ;  but 
even  then  the  transaction  must  be  watched  with  infinite  and  the  most  guarded 
jealousy,"  &c. 

(3)  In  the  case  of  Twining  v.  Morrice,  2  Bro.  C.  G.  326.  And  in  Nelthorpe  v. 
Pennyman,  14  Yes.  517,  the  Lord  Chancellor  said, "  It  would  be  a  very  wholesome 
rale  to  lay  down,  that  the  Solicitor  in  the  cause  should  hare  nothing  to  do  with  the 
sale ;  as  the  certain  effect  of  a  bidding  by  the  Solicitor  is,  that  the  sale  is  immediately 
chilled." 

ToULMiN  V.  Steere.(1)  BolU.   June  1, 1816.  Augwt  24, 1817. 

[See  Squire  v.  Ford,  1851,  9  Hare,  60;  Otter  v.  itrd  Vaux,  1856,  2  K.  &  J.  650j 
6DeG.M.&G.  643;  Whalleyv.  FWi«y,  1860, 2  DeG.F.  &  J.  322;  Vanev.Vane, 
1872-73,  L.  R.  8  Ch.  392,  n.  Considered,  Anderson  v.  Pignet,  1872,  L.  R.  8  Gh.  180. 
Observed  upon,  Stevens  v.  Mid-Hants  RailtoayCo.,  1873.  L.  R.  8  Ch.  1064.  Limited, 
Adams  v.  Angell,  1876-77,  5  Ch.  D.  634.  Not  applicable  to  Indian  transactions, 
Gckuldoss  Gopaldoss  v.  Rambux  Seochand,  1884,  L.  R.  11  Ind.  App.  126.  Dis- 
tinguished and  reflected  on,  Thome  v.  Cann,  [1895]  A.  C.  11.  Questioned, 
LiquidationiEstates  Purchase  Co.  V.  Willoughby,  [18Q6]  1  Ch.  726;  but  see  S.  Con 
appeal.  [1898]  A.  C.  321.] 

Purchaser  having  employed  the  Yendor's  agent  who  had  notice  of  an  incumbrance, 
charged  with  notice,  notwithstanding  the  purchase  was  made  under  the  sanction 
of  the  Court,  and  an  infant  was  interrated  in  it.  Purchaser  of  an  equity  of  redemp- 
tion cannot  set  up  a  prior  mortgage  of  his  own,  or  which  he  has  got  in,  against 
subsequent  incumbrances  of  which  he  had  notice. . 

In  May  1805,  Ann  Simpson,  spinster,  purchased  of  Eichard  Witts,  an  annuity  of 
£180  for  three  lives  in  consideration  of  £2000.  The  annuity  was  granted  and  secured 
in  the  usual  form,  by  way  of  rent  charge  upon  certain  lands  of  which  Witts  was  the 
owner,  subject  to  a  mortgage  in  fee  to  Booerl  Sarrison  for  securing  £5000  and  interest, 
which  mortgage  was  accepted  in  the  annuity  deed  :  The  deed  contained  a  covenant 
(amongst  others)  on  the  part  of  Witts  for  further  assurance  ;  and  also  a  power  for 
Witts  to  repurchase  the  annuity  on  payment  of  £2045  and  all  arrears. 

Mark  Noble  Daniel  acted  as  solicitor  for  both  parties,  prepared  the  deed,  and  was 
one  of  the  subscribing  witnesses  to  it ;  and  so  long  as  the  annuity  continued  to  be 
paid,  the  payments  were  made  through  his  hands. 

Li  August  1807,  Ann  Simpson  intermarried  with  Bryan  Holme  ;  on  which  occa- 
naa  the  annuity  in  que8-[211]-tion  was  assigned  to  Toulmin  and  Thomas  Butterfield 
Simmon,  upon  certain  trusts. 

baniel  having  become  much  embarrassed,  quitted  the  country  in  1813  ;  up  to 
which  time  the  annuity  wiu  regularly  paid.  But  before  that  time,  viz.  in  1806, 
WUts  borrowed  of  one  WUby  £3000  on  a  second  mortgage  of  these  premises,  and 
Wilhy  afterwards  got  in  the  first  mortgage  by  a  transfer  from  Harrison.  It  did  not 
appear  whether  Wiiby  had,  at  the  time  of  his  loan,  any  notice  of  Mrs.  Holme's  annuity. 
In  March  1810,  Witts  sold  the  estate  to  the  Trustees  of  the  Will  of  Lee  Steere,  who 
purchased  it  under  the  authority  of  the  Court  of  Chancery,  and  it  was  conveyed  to  the 
uses  of  the  will ;  under  which  uses  Lee  Steere  Steere  (the  son  of  Witts)  was  tenant  for 
life  in  possession,  and  Lee  Steere,  an  infant,  his  son,  was  tenant  in  tail  in  remainder. 
The  mortgages  for  £5000  and  £3000  were  paid  off  out  of  the  purchase  money,  and 
^iiby  the  mortgagee  joined  in  the  purchase  deed  and  conveyed  the  legal  estate  to  the 
uses  of  the  will.  William  Uaydon  and  Mark  N(Ale  Daniel  were  the  Trustees  of  the 
wOL 
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Tlie  bill  was  originally  filed  by  Toulmin  and  Simpson,  the  Trustees  of  Mr.  and 
Mrs.  Holme's  settlement,  and  their  cestui  que  trusts,  against  Lee  Steere  Steere,  Lee 
Steere  (the  infant),  and  Daniel  and  Haydon  (the  Trustees) ;  but,  subsequently,  bj  an 
amendment,  the  name  of  Toulmin  was  struck  out  as  a  Plaintiff,  and  he  was  made  a 
Defendant.  The  bill  charged  notice  of  the  annuity,  and  prayed  a  declaration  that  it 
was  a  charge  on  the  lands  purchased  by  the  Defendants,  in  preference  to  the  mort- 
gages, and  also  an  account  and  payment  of  the  arrears  :  and  in  case  the  Court  should 
think  the  Defendants  had  a  right  to  set  up  the  mortgages,  or  either  of  them,  in  bar  of 
the  annuity,  it  [212]  prayed  that  the  Plaintifis  might  be  at  liberty  to  r«ieem  the 
mortgages ;  that,  upon  such  redemption  taking  place,  the  Defendants  might  be 
decreed  to  conrey  the  legal  estate  to  the  Plaintiffs  discharged  of  all  equity  of  re- 
demption, or  so  that  the  Defendants  might  not  be  permitted  afterwards  to  redeem, 
except  on  condition  of  conveying  the  legal  estate  to  the  Plaintiffs,  and  of  making  such 
further  assurances  as  might  be  necessary  to  enable  the  Plaintiffs  to  recover  their 
annuity  as  the  first  charge  on  the  premises.  Th^bill  prayed  also  an  injunction  against 
assigning  the  mortgages,  and  a  receiver. 

It  was  admitted  oy  the  answers  of  the  Defendants  to  the  amended  bill,  and  proved 
by  evidence  taken  in  the  cause,  that  Daniel  acted,  in  the  sale  and  purchase  of  the 
estate,  as  agent  and  solicitor  for  ViiiU  the  seller,  and  also  for  the  purchasers. 

It  was  understood  that  the  Defendants  had  no  actual  notice  of  the  annuity  ;  and 
it  was  stated  that  yiiUs  the  vendor  had  concealed  its  existence,  but  had  actually  left 
£2045  in  Daniel's  hands  to  redeem  it,  which  Daniel  converted  to  his  own  use. 

Bell,  Eeald,  and  Hodgson,  for  the  Plaintiffs.  This  cause  involves  two  questions. 
I.  Whether  the  Defendants  are  entitled  to  set  up  the  mortgages  at  all.  2.  If  they 
can,  then  upon  what  terms  the  Plaintiffs  are  entitled  to  redeem. 

1.  If  after  executing  the  annuity  deed,  Witts,  the  grantor,  had  paid  off  the  prior 
mortgage,  he  would  have  been  bound  to  convey,  or  charge,  the  legal  estate  for 
securing  the  annuity.   This  would  have  been  not  only  the  general  equity  between  the 
parties,  but  [213]  results  immediately  from  the  covenant  for  further  assurance  in  the 
annuity  deed.   Then  any  ^rson  claiming  through  Witts,  with  notice  of  the  annuity 
and  covenant,  must  stand  in  the  same  situation  with  him.   That  brings  the  question 
to  this,  whether  the  Defendants  had  notice  of  the  annuity,  and  whether  they  claim 
the  legal  estate  through  Witts.    As  to  notice,  it  is  clear  they  employed  Daniel  us  their 
agent  in  the  purchase,  and  Daniel  had  complete  notice  ;  and  actual  notice  to  the 
agent  is  constructive  notice  to  the  principal  :  indeed  Daniel  wasnotonly  agent,  but 
actually  one  of  the  Trustees  by  whom  the  purchase  was  made.   With  respect  to  the 
situation  of  the  Defendants  it  is  just  the  same  as  if  Witts  had  paid  off  the  mortgages 
first  and  then  sold  the  estate  ;  because  the  contract  is  with  him  for  an  estate  clear  of 
incumbrances  (upon  which  terms  only  the  estate  could  be  purchased  consistently  with 
the  trust  under  which  the  Trustees  acted),  and  the  mortgagee  only  joined  in  the  con- 
veyance by  his  direction.  There  clearly  was  not,  and  could  not  be,  any  intention  to 
keep  the  mortgages  alive  as  distinct  interests  in  the  estate.   It  mignt  have  been 
different  if  the  Defendants  had  first  taken  a  bona  fide  transfer  for  the  mortgage,  and 
afterwards  purchased  the  equitable  estate  ;  but  by  the  mode  adopted,  tlie  Plaintiffs 
were  shut  out  from  their  proper  situation  as  incumbrancers  ;  they  were  prevented 
from  ever  obtaining  a  conveyance  of  the  legal  estate  from  the  grantor  of  their  annuity, 
and  all  this  by  the  act  of  persons  having  notice  of  their  incumbrance.   This  is  a  clear 
ground  for  equitable  relief,  and  there  is  no  mode  of  relief  so  proper  as  that  of  con- 
sidering them  as  the  only  remaining  incumbrancers.    The  cases  of  Greswold  v. 
Marskam  (2  Chan.  Cas.  170),  Brotherton  v.  Hatt  (2  Vem.  574),  Le  Neve  v.  Le  Neve 
(a  Atk.  2G5),  [214]  Mocatta  v.  Murgatroyd  (1  P.  Wms.  393),  Taylor  v.  Stibbert 
(3  Ves.  Jun.  437),  Crofton  v.  Ormsby  (2  Scho.  &  Lef.  583),  C'&mpton  v.  Oxenden 
(2  Ves.  Jun.  261),  St.  Paul  v.  Dudley  (lb  Ves.  172),  are  in  point.    But  it  will  be  said 
this  is  not  the  ease  of  a  purchase  in  fee,  because  here  the  estate  is  bought  under  a 
trust,  and  an  infant  is  interested  as  tenant  in  tail ;  and  it  may  he  made  a  question 
whether  an  infant  can  be  boimd  by  such  a  case  of  notice.    Upon  principle  it  seems 
clear  that  no  advantage  could  be  taken  of  that  circumstance,  for  it  would  give  the 
fjreatest  possible  opportunity  for  fraud;  and  the  case  of  liuguenin  v.  Baseley  (14  Ves. 
L'73)  is  A  strong  authority  against  the  argument.   There  the  circumstance  of  an 
infant  being  interested  under  the  conveyance,  which  had  been  obtained  by  fraud, 
was  pressed  un  the  Court,  but  it  had  no  weight.   That  was,  indeed,  a  case  of  actual 
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fraud ;  but  there  can  be  no  difference  in  principle  between  such  a  case  and  the 
present,  where  the  imputation  of  fraud  results  directly  from  the  act  of  the  Defendants 
done  with  notice  of  the  Plaintiff's  r^hta. 

3.  But  if  the  Defendants  should  be  thought  to  be  entitled  to  set  up  the  first  mort- 
gage against  the  Plaintiffs  ;  then  we  contend  that  they  can  go  no  further  than  that. 
That  tne  mortgage  to  Wilby  cannot  be  tacked,  for  as  to  that  there  is  no  averment 
that  the  money  was  lent  without  notice  of  the  Plaintiffs'  security  :  and  it  is  the  ac- 
knowledged law  of  the  Court  that  a  party  cannot  avail  himself  of  his  want  of  notice 
unless  he  pleads  it.  The  mode  of  redemption  we  contend  for,  is,  that  on  payment  of 
the  £5000  the  Plaintiffs  are  entitled  to  an  absolute  conveyance  of  the  legal  estate,  not 
again  redeemable  unlera  on  r^urchase  of  the  annuity  as  well  as  payment  of  the  mort- 
gage money.  To  decree  [21^  two  redemptions  would  be  merely  to  introduce  con- 
huion,  for  the  purpose  of  creating  expence. 

Sir  Samuel  BomUly  and  Boupell,  for  the  Defendant  Lee  Steere  Steere.  It  must  be 
admitted  that  if  Witts  had  paid  off  the  mortgage  and  taken  a  conveyance  of  the  legal 
estate,  he  could  not  have  set  it  up  :  but  the  ground  of  that  is,  that  he  was  himself  the 
Plaintiffs'  debtor,  and  that  ground  fails  as  between  the  Plaintiffs  and  the  present 
Defendants.  Their  purchase  was  made  under  peculiar  circumstances — sanctioned 
by  the  decree  of  this  Court ;  and  therefore  Daniel  was  rather  the  agent  of  the  Court 
than  of  the  parties.  At  all  events  that  doctrine  must  apply  so  far  as  the  infant  is 
concerned,  even  supposing  Steert  the  tenant  for  life  to  be  bound. 

The  only  question  is,  to  what  extent  he  is  bound.  The  Defendants  are  entitled 
to  set  up  the  £5000  mortgage,  which  is  actually  excepted  in  the  grant  of  annuity. 
As  to  tluit  the  Plaintiffs  are  not  to  be  in  a  better  situation  than  if  no  sale  bad  taken 
plaix.  It  may  be  a  question  whether  they  can  avail  themselves  of  the  mortgage 
for  £3000  also.  But  they  would  clearly  nave  a  right  to  do  so,  if  that  mortgage 
was  originally  taken  without  notice  of  the  annuity  ;  and  it  is  to  be  remarked,  that 
the  Plamtiffs  do  not  charge  that  any  such  notice  existed.  The  utmost,  therefore, 
which  can  now  be  decreed  is,  that  the  Plaintiffs  may  be  allowed  to  redeem  the  first 
mortgage  ;  and  the  question  will  then  arise,  whether  they  are  not  to  be  redeemed 
by  the  Defendants  in  respect  of  the  second  mortgage.  It  is  true,  by  the  mode 
w  conveyance  adopted  on  the  purchase  there  has  been  a  confusion  of  the  legal  and 
equitable  estates.  But  it  is  settled  [216]  there  can  be  no  merger  in  equity,  whicli 
always  keeps  incumbrances  alive,  or  considers  them  extinguished,  as  will  best  serve 
the  purposes  of  justice.  Gresicold  v.  Marsham  is  not  in  point — no  such  question 
arose  in  that  case ;  and  the  other  cases  cited  by  the  Plaintiffs'  counsel  are  quoted 
for  doctrines  which  we  do  not  dispute,  but  which  we  contend  are  inapplicable  to 
the  question  before  the  Court.  And  as  to  the  supposed  difficulty  of  decreeing  suc- 
eesfiive  redemptions,  the  case  of  ATcedechne  v.  Bowes  (2)  in  the  Exchequer  is  one 
in  which  the  difficulty  was  greater  than  in  the  present  case. 

Sugden,  for  the  Defendant  Lee  Steere,  the  infant.  This  is  a  very  important 
case,  as  it  affects  the  doctrine  of  notice.  The  Plaintiffs  contend  that  we  had  con- 
structive notice  of  their  security ;  but  it  was  owing  to  their  own  neglect,  in  not 
giving  notice  to  the  first  mortgagee,  and  requiring  a  memorandum  of  their  charge 
to  be  indorsed  on  his  deed,  that  we  had  not  express  notice.  I  contend  therefore 
that  they  have  exposed  themselves  to  the  loss  by  their  own  neglect.  But  they 
contend,  not  only  that  we  are  to  be  charged  with  their  annuity, l)ut  that  it  is  to 
be  the  first,  or  only  charge,  on  the  estate.  In  support  of  this,  one  principal  part 
of  their  argument  turned  on  the  covenant  for  further  assurance ;  but  it  is  re- 
markable that  the  first  mortgage  was  expressly  excepted  in  the  [217]  annuity  deed  : 
therefore  the  covenant  amounted  to  a  declaration  tnat  they  were  to  take  an  estate 
then  incumbered,  and  which  was  to  remain  incumbered.  It  is  not  contended 
that  Witts  might  not  have  transferred  the  £5000  mortgage  as  often  as  he  pleased  : 
therefore  the  Plaintiffs  can  never  be  injured  by  that  mortgage  remaining  a  prior 
charge  to  theirs.  As  to  the  mortgage  for  £3000,  the  question  depends  upon  the 
notice  that  Wilby  had  when  he  lent  that  sum.  It  must  be  taken  that  he  had  not 
notice,  because  they  do  not  charge  that  he  had.    Hardy  v.  Reeves  (5  Ves.  Jun.  42G). 

1  admit  that  notice  to  an  agent  is  notice  to  the  principal ;  but  I  contend,  1. 
That  it  must  be  notice  in  the  same  transaction ;  2.  That  tlie  effect  of  a  purchase 
bv  the  Defendants  with  notice  cannot  be  to  improve  the  situation  of  the  Plaintiff ; 
and  3.  That  DaMd,  cannot  be  considered  as  agent  in  this  case. 
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1.  The  notice  must  be  in  the  same  transaction.  Lowther  v.  Carleton  (2  Atk. 
242),  Warwick  t.  Warivick  (3  Atk.  291).  Then  how  can  it  be  made  out  that  the 
purchase  in  1810  was  the  same  transaction  as  the  grant  (rf  the  annuity  in  1805  1 
It  will  be  said  that  the  notice  to  Danid  continued  bo  long  as  the  payments  of  the 
annuity  were  made  through  his  hands ;  but  that  is  not  conclusiTe  :  he  mi^ht 
have  paid  the  annuity  without  having  notice  of  the  nature  of  the  security.  Steed 
T.  Whitaker  (Barnard,  220). 

2.  Assuming  that  the  purchase  was  with  notice,  that  circumstance,  though 
affecting  the  Defendants,  ought  not  to  alter  the  situation  of  the  Plaintifie.  This 
is  not  a  case  where  fraud  can  be  imputed.  The  purchase  [218]  was  not  clandestine, 
but  openly  transacted  in  this  Court,  and  the  Defendants  in  point  of  fact  knew  nothing 
of  the  annuity  till  two  years  after  the  purchase  was  completed.  It  will  be  remem- 
bered that  Daniel  was  the  Plaintiffs'  own  agent ;  and  it  is  surely  a  novel  equity 
that  because  we  have  employed  their  own  agent,  they  are  not  only  to  be  relieved, 
but  to  be  pbced  in  a  better  situation  than  if  we  haid  not  purchased  at  all.  'the 
whole  argument  on  this  part  of  the  case  resolves  itself  into  a  matter  of  form — 
that  we.  took  our  conveyance  by  one  deed,  instead  of  employing  several  deeds  ; 
for  it  is  not  denied  that  the  mortgages  might  have  been  kept  distinct.  But  although 
that  might  be  important  in  a  question  of  merger  at  law,  it  can  be  of  no  consequence 
in  equity.  Here  all  the  cases  prove  that  the  merger  of  an  incumbrance  is  merely 
a  question  of  intention  :  and  there  is  therefore  no  difficulty  in  the  Court's  separat- 
ing the  interests,  although  by  the  form  of  conveyance  adopted  they  have  been 
thrown  together. 

3.  I  contend  that  Danid  is  not  to  be  considered  as  an  agent  so  as  to  affect  the 
infant.  It  is  the  general  principle  that  an  infant  cannot  act  by  an  agent  even  where 
lie  may  be  conipetent  to  act  in  person.  He  cannot  suffer  a  recovery,  or  levy  a  fine 
by  attorney.  There  are  certainly  some  old  cases  of  frauds  hy  infants ;  but  they 
are  cases  where  the  infant  has  been  active  in  the  fraud.  Huguenin  v.  Basdey 
(14  Ves.  Jun.  273),  was  a  case  of  actual  fraud  by  the  father,  and  the  infant  was 
a  mere  volunteer  under  the  father.  But  here  the  question  is  very  different,  mimely, 
whether  the  infant  is  to  be  bound  by  the  notice  which  the  agent  had.  It  is  said 
Daniel  was  the  agent  of  the  tenant  for  life,  and  that  the  infant  must  be  bound  by 
his  father's  act  in  employing  him.  But  8up-[219}-FOse  a  case  where  there  is  no 
tenant  for  life.  Some  agent  must  be  employed, — not  by  the  infant,  but  by  the 
Court.  The  doctrine  now  contended  for  could  not  apply  to  such  a  case,  nor  to 
the  case  of  unborn  children ;  and  how  does  the  present  case  differ  in  principle  1 
The  Plaintiffs,  therefore,  can  at  most  be  entitled  to  relief  only  as  against  the  tenant 
for  life ;  and,  as  against  him,  only  in  respect  of  the  equitable  interest  ulteritn'  to 
the  mortgages. 

As  to  the  mode  in  which  the  relief  is  to  be  given,  there  is  considerable  difllculty  ; 
but  I  submit  that  it  may  be  as  follows  : 

Ist.  The  interest  of  the  mortgage  monies  to  be  paid- 
2d.  The  annuity. 

3d.  The  tenant  for  life  to  take  the  surplus  rents. 
But  this  only  during  the  life  of  the  tenant  for  life. 

Bdl,  in  reply.  There  is  no  rule  that  the  notice  to  an  agent  must  be  notice  in 
the  same  transaction,  though  there  are  some  dicta  to  that  effect ;  but  this  was 
the  same  transaction.  In  fact  Danid's  agency  never  ceased ;  he  acted  in  the 
purchase  of  the  annuity — he  was  employed  to  pay  it— and  while  he  was  so  paying 
it,  he  acted  as  agent  in  the  transaction  of  the  sale.  Neither  was  there  any  n^lect 
on  the  part  of  the  PUintiffs.  They  could  not  be  expected  to  take  any  steps  wiUi 
reference  to  their  security,  while  they  were  regularfy  receiving  the  annuity  from 
Danid,  and  knew  nothing  of  the  sale— a  mere  family  transaction.  As  to  their 
causing  a  memorandum  to  be  indorsed  on  the  first  mortgage,  they  had  no  right 
to  require  any  such  step,  and  no  mortgagee  in  his  senses  could  be  expected  to 
permit  it, 

[220]  1^^  infant  may  have  an  agent  to  do  things  for  his  benefit,  he  must  be 
bound  by  the  acts  and  neglects  of  that  agent  to  the  same  extent  as  if  he  were  adult. 
If  not,  it  would  only  be  to  get  an  infant  interested,  to  avoid  uU  the  consequences 
of  a  fraud.  But  Daniel  was  not  only  agent  but  also  trustee,  and  therefore  the 
notice  to  lum  must  bind  the  infant,  because  he  has  his  remedy  against  Danieli 
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wliereas  the  Phintiffs  have  none.  And  the  ease  would  be  exactly  the  same  against 
an  unborn  tenant  in  taU. 

In  the  case  of  Le  Neve  v.  Le  Neve,  unborn  children  were  interested  under  the 
second  settlement,  and  interested  as  purchasers ;  yet  the  Court  decreed  against 
that  settlement.  That  case,  therefore,  is  a  direct  authority  against  the  argument 
for  protecting  the  infant  in  this  case. 

The  only  difficulty  of  the  case  is  to  the  Plaintifis'  right  to  be  let  in  before  the 
mortgagees.  But  our  argument  proceeds  on  the  ground  not  of  any  technical  con- 
sequence of  merger,  but  on  broad  principles  of  equity,  that  the  mortgages  have 
ceased  to  exist  by  the  Defendant's  own  act ; — that  by  the  mode  in  which  he  has 
taken  the  conveyance  (making  the  legal  estate  subject  to  the  uses  of  the  settle- 
ment) he  has  rendered  it  impossible  for  the  PlaintifFs  to  obtain  a  conveyance  of  the 
l«gal  fee,  if  they  were  to  exert  their  right  of  redemption and  that  having  pur- 
chased with  notice  of  the  charge,  he  must  be  considered  as  bound  by  it  to  the  same 
extent  as  Witts  was  bound,  and  then  having  paid  off  the  mortgage,  cannot  revive 
it  as  against  his  own  incumbrancer. 

However,  if  any  prior  charge  is  to  be  Bet  up,  it  can  only  be  the  mortgage  for 
£5000 — for,  in  the  state  of  the  pleadings,  it  must  be  taken  that  WUby  the  mort- 
gagee for  £3000  had  notice  of  the  annuity.  Purchase  for  [221]  valuable  considera- 
tion without  notice  is  a  good  plea  in  equity ;  but  it  must  be  pleaded,  and  cannot 
otherwise  be  taken  advantage  of. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  The  object  of  this  bill  is  to  have 
an  annuity  of  £180  paid  out  of  the  estate  of  the  Defendant,  as  being  the  sole,  or 
at  least  the  preferable  charge  on  that  estate  \  or,  if  the  Plaintiff  is  not  entitled  to 
that  relief,  then,  that  she  may  be  at  liberty  to  redeem  such  incumbrances  as  may 
be  considered  to  stand  prior  to  the  annuity. 

The  estate  in  question  formerly  belonged  to  a  Mr.  Richard  Witts.  The  Plaintiff 
Mrs.  Holme,  in  1805,  purchased  from  him  an  annuity  of  £180,  to  be  secured  on 
this  estate.  It  was  already  subject  to  a  mortgage  in  fee  to  a  Mr.  Richard  Harrison 
for  £5000,  and  Mrs.  Holme  took  with  notice  of,  and  subject  to,  that  mortgage. 

In  1806,  Mr.  Witts  made  a  mortgage  for  £3000  to  a  Mr.  Wilby.  Whether 
Wilby  had,  or  had  not,  notice  of  the  annuity,  does  not  appear.  There  is  no  assertion 
of  his  having  had  notice,  in  the  bill,  nor  any  averment  of  want  of  it,  in  the  answer. 
But,  in  my  view  of  the  case,  it  is  not  very  material  whether  he  had  or  had  not  notice 
of  it. 

In  1810,  thure  being  a  sum  of  money  in  the  Court  of  Chancery  to  be  laid  out 
in  land  on  the  trusts  of  the  will  of  a  Mr.  Lee  Steere,  this  estate  was  (under  the  direc- 
tion <rf  the  Court)  purchased  from  Mr.  Witts,  and  conveyed  to  trustees  on  those 
trusts.  Under  that  conveyance,  the  Defendant  Lee  Steere  Steere  is  tenant  for  life, 
and  his  son,  the  Defendant  Lee  Steere,  an  infant,  is  tenant  in  tail  in  remainder, 

[222]  Mr.  Wilby  had  paid  ofF  the  mortgage  to  Harrison,  and  taken  as  assignment 
of  it  to  nimself.  He  joined  in  the  conveyance  to  the  trustees,  and  the  legal  estate 
thereby  became  vested  in  them.  Under  these  circumstances,  the  first  question 
is,  whether  the  annuity  be  at  all  an  incumbrance  on  the  estate  in  the  hands  of  the 
present  owners.  If  it  be,  then  in  what  order  and  priority  is  it  to  be  paid  %  The 
I^intiff  contends,  that  this  estate  was  purchased  with  notice  of  the  annuity,  and 
consequently,  remains  subject  to  the  payment  of  it. 

The  facts,  as  to  this  p^rt  of  the  caae,  are, — That  Mark  Noble  Daniel,  as  agent 
for  WittSy  negotiated  the  sale  of  this  annuity  ;  that  by  him  it  was  paid,  not  only 
down  to  the  time  of  the  sale,  but  continued  to  be  paid  down  to  JVotmnW  1812  ; 
that  he  was  also  the  agent  employed  in  the  purchase  of  this  estate  for  the  present 
Defendants,  and  one  of  the  two  trustees  to  whom  it  was  conveyed.  It  is  impossible, 
therefore,  to  deny  that  he  had  complete  and  continued  notice  of  the  existence  of 
the  annuity.  And  actual  notice  to  him,  was  constructive  notice  to  those  on  whose 
accouDt  the  purcha^  was  made. 

It  is  attempted  to  be  made  a  question,  whether,  as  infants  were  interested  in 
this  purchase,  thev  could  be  affected  with  notice  :  but  I  do  not  see  how  any  doubt 
can  be  entertained  on  the  subject.  It  would  be  a  strange  tbii^  to  say,  that  by  a 
Bale  to  infiontB  a  man's  equitable  interest  may  be  defeated,  in  spite  of  any  notice  he 
could  give  of  the  existence  of  his  equity.  There  seems  to  be  no  foundation  for  such 
a  doctrinet 
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In  the  case  of  Le  Neve  v.  Le  Neve  (.3  Atk.  646),  the  interest  of  the  unborn 
children  was  not  attempted  to  be  distin-[223]-guished  from  that  of  the  mother. 
The  only  question  was.  whether  she  had  notice  or  not  of  the  prior  articles ;  and, 
it  being  held  that  she  was  affected  by  her  agent's  knowledge  of  those  articles,  all 
the  trusts  of  the  second  settlement,  one  of  which  was  for  the  issue  of  the  marriage, 
were  postooned  to  those  of  the  articles  on  the  first  marriage.  Were  it  otherwise,  a 
man  wouia  only  hare  to  purchase  on  behalf  of  infants,  to  free  an  estate  from  all 
equitable  incumbrances  to  which  it  might  be  subject. 

That  this  estate  was  purchased  under  the  directions  of  the  Court  of  Chancery, 
is  a  circumstance  that  cannot  afiect  or  prejudice  the  rights  and  interests  of  third 
persons.  The  Court  of  Chancery  employs  its  officer  to  investigate  the  titles  of 
estates,  but  does  not  warrant  them. 

If  the  annuity  is  to  be  considered  as  an  incumbrance  on  this  estate  in  the  hands 
of  the  present  owners,  the  next  consideration  is,  in  what  order  it  is  to  be  paid.  The 
charges  that  preceded  it  have  ceased  to  exist.  They  are  all  paid  off  and  extinguished. 
The  Plaintiff  contends,  that  the  annuity  is  now  to  be  considered  as  the  sole  charge 
affecting  the  estate.  The  Defendants  say,  it  is  only  to  be  paid  in  the  order  in  which 
it  originally  stood,  and  that  the  purchaser  must  be  considered  as  the  owners  of 
the  antecedent  charges,  and  ^titled  to  retain,  in  the  first  place,  so  much  as  would 
be  sufficient  to  keep  down  the  interest  of  them.  Supposing  Mr.  WUts  himself 
had  paid  off  all  the  other  incumbrances,  the  annuitant  would  have  stood  in  the 
same  situation  as  if  she  had  been  from  the  beginning  the  sole  incumbrancer.  He 
could  not  have  said,  "  I  will  retain  for  mvself  so  much  of  the  rents  and  profits  as 
would  have  been  required  to  keep  down  the  interest  of  the  other  charges,  and  you 
must  take  your  chance  of  there  being  enough  left  to  pay  [224]  you  your  annuity." 
In  effect  Witts  has  paid  off  the  other  incumbrances ;  for  they  have  been  paid  out 
of  the  purchase  money,  and  he  has  received  so  munh  less  for  his  estate  than  he 
otherwise  would  have  done.  Then,  what  equity  can  the  purchasers  have,  to 
consider  them  as  still  subsisting  as  against  any  person  claiming  under  Witts  1  They 
are  in  no  worse  situation  than  they  would  have  been  if  thev  had  bought  an  estate 
on  which  there  was  no  mortgage,  but  which  turned  out  to  be  encumbered  with  an 
annuity,  not  known  to  them  in  fact,  but  constructively  known  to  them  by  means 
of  notice  to  their  agent.  In  that  case,  would  they  be  permitted  to  say,  there  was  a 
time  when  there  was  a  charge  upon  the  estate  prior  to  the  annuity,  and  thereforei 
as  between  the  annuitant  and  us,  that  charge  shall  be  considered  as  still  existing  ? 
The  cases  of  Greswold  v.  Marsham  (2  Cha.  Ca.  170),  and  Mocatta  v.  Murgatroyd 
(1  P.  Wms.  393),  are  express  authorities  to  shew  that  one  purchasing  an  equity  of 
redemption  cannot  set  up  a  prior  mortgage  of  his  own,  nor  consequently  a  mortgage 
which  he  has  got  in,  against  subsequent  incumbrances  of  which  he  had  notice.  I 
do  not  see  how  I  can  make  any  distinction,  in  point  of  legal  effect,  between  personal 
notice  to  the  party,  and  notice  affecting  him  through  the  medium  of  his  agent. 

I  think  the  Piaintifi  is  entitled  to  the  firat  relief  prayed  by  the  bill,  and  ought 
not  to  be  put  to  the  necessity  of  redeeming  the  incumbrances,  which  may  at  one 
time  have  oeen  prior  to  the  annuity. 

(1)  For  the  statement  of  this  case,  and  of  the  arguments,  I  am  indebted  to  Mr. 
Hodgson. 

(2)  The  question  in  this  case,  which  (it  is  believed)  is  no  where  reported  as  to 
that  point,  was  as  to  the  mode  of  decreeing  a  redemption  where  there  are  several 
mortgages  one  behind  another ;  and  the  Court  decreed,  in  detail,  that  the  second 
should  redeem  the  first,  the  third  the  second,  and  so  on.  The  case  is  reported  as  to 
another  point,  3  Ansti.  752. 

[225]  Franklyn  and  Squiee,  Plaintiffs,  and  Thohas  and  Dansey,  Defendants. 

July  ,  August  2,  1817, 

Motion  for  special  injunction  to  restrain  Defendant  (Plaintiff  at  law)  from  suing 
out  execution  upon  a  judgment  obtained  by  him  in  his  action  previous  to  the 
common  injunction  bein^  obtained,^  refused,  as  contrary  to  practice,  the  Court 
only  granting  such  special  injunction  in  cases  where  the  Plaintiff  has  had  no 
opportunity  of  obtaining  the  common  injunction.   The  Defendant  (Plaintiff  at 
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law)  flubsequently,  on  the  day  when  the  common  injunction  might  otherwise 
have  been  obtained,  puts  in  a  demurrer,  which  is  over-ruled  ;  and  in  the  mean 
time,  pending  the  demurrer,  the  Plaintiff  is  taken  in  execution  ;  after  which, 
and  immediately  on  the  over-ruling  of  the  demurrer,  the  common  injunction  is 
obtained.  TTpon  an  application  to  discharge  the  Plaintiff  out  of  custody,  on  the 
ground  that,  the  demurrer  being  over-ruled,  the  parties  are  entitled  to  be  replaced 
in  the  situation  they  would  have  been  in  if  no  demurrer  had  been  filed,  and  by 
analogy  to  the  case  of  goods  taken  in  execution ;  the  application  being  opposed 
on  the  ground  that  the  parties  would  not,  by  granting  it,  be  placed  in  the  situation 
in  which  they  would  otherwise  have  stood,  since  the  judgment  had  been  satisfied 
by  the  taking  in  execution,  and,  if  now  discharged,  the  debt  would  be  gone  : 
Ordered,  that  the  PlaintifF  be  discharged  on  undertaKing  again  to  confess  judgment, 
so  that  he  might  not  afterwards  say,  the  existing  ji^ment  and  debt  had  been 
satisfied  by  the  execution  from  which  he  was  so  discharged. 

The  Bill,  filed  on  the  9th  of  May  1817,  prayed  (among  other  things)  an  in- 
junction to  restrain  the  Defendant  Dansey  from  further  proce^ing  in  an  action 
brought  by  him  against  the  Plaintiff  FranHyn.  Dansey  having  obtained  judgment 
in  this  action  before  any  injunction  had  issued,  a  motion  was  made  for  a  special 
injunction,  upon  the  ground  that  Dansey  would  be  entitled  to  sue  out  execution 
before  the  PlaintilT  could  obtain  the  common  injunction.  This  motion  was  refused 
by  the  Lord  Chancellor,  as  against  the  practice  of  the  Court ;  according  to  which, 
special  injunctions  to  restrain  proceedings  at  law  are  granted  in  those  circumstances 
only,  where  the  party  has  not  had  any  oppor-[226l-tunity  of  obtaining  the  common 
injunction  ;  &&  upon  judgments  entered  up  upon  warrants  of  attorney,  &c. ;  (1) 
although  the  reason  why  the  bill  was  not  sooner  filed  was  stated  to  be,  that,  until 
the  trial  at  law,  it  was  apprehended  there  would  be  a  good  defence  to  the  action, 
hi  which  case  it  would  have  been  unnecessary  to  resort  to  equity.  On  the  20th  of 
May  (being  the  day  on  which  the  Plaintiff  would  have  been  entitled  to  the  common 
injunction),  the  Defendants  filed  demurrera  to  the  bill,  on  the  grounds  of  multi- 
briousness,  and  want  of  parties.  These  demurrers  were  immediately  set  down 
for  argument  by  the  Plaintiff  ;  and  an  application  was  made  to  the  Vice  Chancellor, 
on  their  behalf,  that  they  might  be  advanced  in  his  Honour's  paper,  or  if  that  could 
□ot  be  granted,  for  an  injunction  in  the  mean  time,  until  they  could  be  disposed  of. 
This  application  for  an  injunction  was  refused,  but  the  Court  appointed  the  earliest 
day  for  the  hearing  of  the  demurrers,  that,  in  the  then  state  of  the  business  of  the 
Court,  was  practicable  ;  notwithstanding  which  they  could  not  be  heard  before 
the  23d  of  June ;  and,  on  the  19th  of  July,  the  VUe  Chawxllor  pronounced 
judgment,  over-ruling  the  demurrers. 

UJ27]  The  afi&davit  made  by  the  Solicitor  for  the  Plaintiffs,  stating  these  facts, 
vent  on  to  allege  that  the  filing  of  the  demurrers,  and  the  time  which  elapsed  before 
they  could  be  heard,  and  judgment  obtained,  had  been  exceedingly  prejudicial  to 
the  Plaintiffii,  and  particularly  to  the  Plaintiff  Franklyny  who  had  been  thereby 
deprived  of  the  aid  and  assistance  of  the  Court,  which  relief  he  believed  he  m^ht 
have  obtained,  but  for  the  demurrers,  by  way  of  injunction,  either  on  the  De- 
fendant's default  in  not  appearing  or  answering,  or  on  the  merits  confessed  in  his 
answer,  supposing  him  to  nave  been  prejaared  to  put  in  an  answer  to  the  Plaintiff's 
bill  in  due  time  to  prevent  the  common  injunction. 

The  affidavit  further  stated,  that  the  Plaintiff  Franklyn  had  been,  subsequent 
to  the  time  of  filing  the  demurrer,  and  when  (if  no  demurrer  had  been  pending) 
the  Defendant  Dansey  would  have  been  in  contempt,  taken  in  execution  by  the 
^riff  of  Devon,  at  the  suit  of  the  Defendant  Dansey,  in  the  action  before  men- 
tioned, and  had  ever  since  remained  in  custody,  but  towards  the  Utter  end  of  June 
was  removed  by  Habeas  Corpus  to  the  King  s  Bench,  where  he  then  was.  That 
inunediately  on  the  Vice  Chancellor's  over-ruling  the  demurrer,  he  (the  Deponent) 
applied  for  and  obtained  the  common  injunction  on  behalf  of  the  Plaintiff ;  but 
that  such  proceeding,  without  the  special  interference  of  the  Court,  would  not  now 
afford  any  relief  to  the  Plaintiff. 

It  was  therefore  moved,  on  the  part  of  the  Plaintiff,  that  he  might  be  discharged 
out  of  the  custody  of  the  Marshal  of  the  K.  B.  prison  in  the  said  action,  the  Vice 
ChaneeUoT  having  over-ruled  the  demurrers  of  the  Defendants,  and  having  ordered 
the  common  injunction  to  issue. 
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[228]  Leach  and  Pepys,  in  support  of  the  motion,  stated  the  principle  upon  which 
they  made  this  application  to  be,  that,  inasmuch  as  the  Plaintiff  was  entitled  to  the 
common  injunction  on  the  day  when  the  demurrers  were  put  on  the  file,  the  De- 
fendant ought  not  to  derive  any  advantage  from  having  put  in  those  demurrerg, 
which  were  afterwards  over-ruled.  That  it  was  obvious  to  what  injustice  such  a 
course  of  proceeding  would  lead ;  for  so,  in  all  cases,  a  Defendant  mwht,  by  putting 
in  a  demurrer  (however  untenable)  defeat  the  established  rule  of  tne  Court ;  that 
rule  being  that,  unless  an  answer  is  put  in  within  eight  days  after  the  filing  of  the 
bill,  the  Plaintiff  is,  at  the  end  of  that  period,  entitled,  as  of  course,  to  the  injunction 
to  stay  execution  ;  whereas  the  result  of  this  practice  would  be  to  enable  the  De- 
fendant, at  any  time  before  the  demurrer  can  be  disposed  of,  to  take  out  execution, 
and  thus  render  the  injunction  of  no  avail.  That  all  which  was  now  asked  by  the 
Plaintiff  was  to  be  placed  in  the  same  situation  as  if  no  demurrer  had  been  put  on 
the  file.  And,  though  no  precedent  could  be  produced  of  such  an  interference  of 
the  Court  as  was  now  sought  for  in  the  case  of  a  capias  ad  satisfaciendum,  it  was  to 
be  supported  by  analogy  to  what  was  the  frequent  practice  of  the  Court  in  the  case 
of  a  sheriff  having  taken  in  execution  the  goods  of  tne  party,  which  execution  would 
not,  under  such  circumstances,  be  suffered  to  proceed.  That,  if  a  writ  of  errot  is 
brought,  and  not  allowed,  it  goes  for  nothing  ;  a.lthough,  if  allowed,  it  has  referenee 
back  to  the  time  when  it  was  issued  ;  and,  on  the  same  principle,  in  this  case,  the 
demurrers  not  having  been  allowed,  ought  not  to  be  permitted  to  prejudice  the 
Plaintifi,  who,  if  the  demurrer  had  not  been  put  in,  would  at  that  time  have  been 
at  liberty,  and  protected  by  the  injunction  of  the  Court  against  the  effect  of  the 
judgment.  And  they  re-[229l-ferred  to  a  case  of  Raphael  v.  Bird-wood  (2)  which 
had  recently  come  before  his  Lordship. 

[230]  3ir  S.  RomUly,  Bell,  and  Rose,  contra.  No  instance  can  be  produced  of 
such  an  application  as  the  present  having  ever  been  granted.  All  they  can  [231]  allege 
in  the  way  of  authority  is,  that  certain  cases  have  been  decided  upon  principles  which 
they  term  analogous.  But  the  effect  of  such  an  order  as  is  now  sought  to  be  obtained 
will  not  be  such  as  the  Plaintiff  himself  requires  ;  because  it  will  not  put  the  parties 
in  the  same  situation,  in  which  they  would  hare  stood,  if  the  Plaintifi  [232]  had  not 
been  taken  in  execution  :  for,  by  that  act,  the  judgment  was  satisfied  ;  and,  if  the 
Plaintifi  should  now  be  released,  he  can  never  be  taken  again,  and  the  debts  are  gone. 

It  was  formerly  the  practice  to  make  the  Sheriff  himself  a  party  after  execution 
executed.  The  question  now  is,  whether,  under  all  the  circumstances  of  the  case, 
the  Plaintiff  has  any  right  to  the  extraordinary  assistance  of  the  Court ;  and.  if 
he  has,  in  what  manner  that  assistance  is  to  be  granted. 

It  is  difficult  to  say  what  experiments  may  not  be  tried  in  the  way  of  interlocutory 
applications  to  the  Court.  In  this  case,  the  application  for  an  injunction,  which  was 
made  on  the  filing  of  the  bill,  was  refused  with  costs.  A  demurrer  was  then  put 
in,  not  (as  has  been  falsely  represented)  for  delay,  but  founded  on  principle.  This 
demurrer  was  heard  in  June,  but  judgment  not  pronounced  till  the  19tn  of  July, 
when  it  was  over-ruled  ;  and,  immediately  upon  its  bein^  over-ruled,  the  common 
injunction  was  applied  for  and  issued.  But,  after  execution  is  actually  issued,  the 
common  injunction  cannot  operate  against  the  Sheriff  so  as  to  restrain  him  from 
proceeding  under  the  execution  ;  and  thus,  in  the  case  of  goods  actually  levied  in 
execution,  it  is  usual  to  make  the  Sheriff  a  party  in  order  to  extend  the  injunction 
to  him. 

The  case  of  Raphael  v.  Birdwood  is  very  distinguished  from  this.  There  the 
Defendant  had  put  in  a  demurrer,  which  was  over-ruled  at  a  time  when  the  common 
injunction  could  not  have  been  obtained,  in  consequence  of  the  argument  of  the 
demurrer  standing  over  in  indulgence  to  the  Defendant's  counsel. 

[233]  Leach,  in  reply.  The  single  question  in  this  case  is,  Whether  the  demurrer 
did,  or  did  not,  save  the  injunction,  which  would  have  been  obtained  if  a  demurrer 
had  not  been  put  in.  In  answer  to  this  question,  it  is  said  that  the  demurrer  did 
not  save  the  mjunction,  because  execution  was  taken  out  when  the  Defendants 
were  entitled  to  take  it  out  by  the  practice  of  the  Court,  as  not  being  in  contempt ; 
and  the  common  injunction,  therefore,  could  not  have  operated  to  stay  execution. 
But  I  believe  the  contrary  to  be  true ; — that  the  common  injunction  will  stay  the 
debt  and  costs  in  the  hands  of  the  Sheriff,  even  after  they  have  been  actually  levied. 

The  Lord  Chancellor  [Eldon].  This  is  an  application  which  will  require  some 
oonsideratitm. 
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I  am  Dot  sure  that  the  motion,  Buppoaing  it  to  be  otherwise  such  as  ought  to  be 
granted,  is  regular  in  its  terms,  or  whether  it  should  not  rather  have  been,  that 
Dantey  might  discharge  the  Plaintiff;  for  I  have  certainly  no  authority  to  call 
upon  the  Sheriff  so  to  discharge  him.  It  is  true  that,  when  goods  have  been  taken 
in  execution,  that  may  be  easily  set  right.  But  here  the  taking  in  execution  is  a 
discharge  of  the  debt.  It  is  obvious,  therefore,  that  the  motion  ought  not  to  be 
granted  without  putting  tlie  parties  on  terms  so  that,  in  case  of  my  ordering  the 
Plaintiff  to  be  discharged,  he  shall  not  take  advantage  of  that  discharse  at  law. 

I  will  look  into  a  case  before  Lord  ThuHow,  which  I  now  recollect,  thinking 
that  it  will  prove  to  be  an  authority  on  this  very  point ;  and  will  mention  it  again 
to-morrow. 

[234]  July  31.  The  Lord  Chancellor.  The  case  which  I  referred  to  yesterday, 
does  not,  as  I  apprehended  it  would,  decide  the  present  question.  That  was  a  case 
in  which  Lord  Thurlow  held  that,  where  an  injunction  is  obtained,  even  after  execu- 
tion executed,  it  is  a  breach  of  that  injunction  to  call  upon  the  Sheriff  to  pay  oyer 
the  money ;  but  he  at  the  same  time  thought  that  if  the  Sheriff  had  voluntarily 
paid  the  money,  it  would  have  been  no  breach  of  the  injunction.  Now  it  is  diflficult 
to  say  how  the  act  of  the  Sheriff  can  vary  the  right  of  the  parties ;  and  I  should 
think  that,  in  such  a  case,  the  person  receiving  the  money  would  be  ordered  to  pay 
it  into  Court. 

The  same  principle  must  have  operated  (though  I  can  find  no  case  expressly  to 
the  panose),  where  the  execution  is  against  the  body.  But  then  great  care  must 
be  taken  to  make  him  as  liable  as  if  he  had  been  kept  in  execution  for  the  debt.  The 
difficulty  therefore  is,  to  frame  such  an  order  as  will  obviate  the  effect  of  the  discharge 
upon  the  debt. 

August  2.  The  Lord  Chancellor.  Upon  the  fullest  search,  I  cannot  find  that  any 
thing  is  established  with  regard  to  the  practice  in  such  a  case  as  this  ;  and  it  is  there- 
fore incumbent  on  the  Court  to  settle  the  practice  in  the  best  way  it  can  according 
to  principle. 

Where  a  demurrer  has  been  over-ruled,  the  injunction  follows  of  course. 

If  an  injunction  is  obtained  upon  the  bill  being  filed,  after  execution  executed, 
and,  at  the  time  of  the  injunction  being  obtained,  the  goods  are  not  yet  out  of  the 
[235]  hands  of  the  Sheriff ;  then,  if  the  Sheriff  proceeds  to  sell  without  process, 
he  will  be  ordered  to  pay  the  money  into  Court. 

It  was  formerly  the  practice  in  such  a  case  to  make  the  Sheriff  a  party  by  supple- 
mental bill,  if  the  money  has  come  into  his  hands  since  the  injunction  issued,  or  by 
the  original  bill,  if  the  money  was  in  his  hands  at  the  time.  But  we  are  now  got 
into  a  much  looser  practice. 

The  principle  is  this — While  it  is  in  contemplation  whether  a  good  case  can  be 
made  or  not,  if  it  turns  out  that  there  is  an  equitable  case  in  the  result  of  the  demurrer, 
then  to  deal  with  it  as  an  equitable  case  from  the  first,  and  prevent  execution. 

If,  where  the  Plaintiff  is  entitled  to  an  answer,  and  the  Defendant  thinks  fit 
to  file  a  demurrer,  the  Court  thinks  that  demurrer  untenable,  and  the  equity  of 
the  Plaintiff  is  therefore  sustained,  it  is  the  bounden  duty  of  the  Court  to  interfere 
for  the  protection  of  the  Plaintiff's  body. 

It  must  of  necessity  be,  that  the  Court  has  the  power,  and,  if  so,  it  follows  that 
it  is  also  the  duty  of  the  Court,  to  place  the  Defendant  where  he  would  have  been 
but  for  an  untenable  defence. 

The  order  therefore  to  be  made  in  this  case  should  be,  that  he  shall  be  discharged 
on  undertaking  again  to  confess  judgment,  so  that  he  may  not  afterwards  say,  the 
existing  judgment  and  debt  has  been  satisfied  by  the  execution  from  which  he  is  now 
discharged. 

The  following  order  was  mude  : — "  That  the  Defendant  Dansey  do  discharge  the 
Plaintiff  Franklyn  out  of  the  custody  of  the  Marshal  of  [236]  the  King's  Bench 
in  the  action  at  the  suit  of  Dansey,  upon  the  Plaintiff's  deliverii^  to  the  Defendant 
&  warrant  of  attorney  to  confess  judgment  in  the  Court  of  King's  Bench  in  the 
■ame  sum  for  which  he  is  at  present  in  execution,  together  with  interat  subsequently 
accrued.  Sheriff's  poundage,  and  other  incidental  expenses,  as  of  the  same  term  as 
the  former  judgment ;  and  also  upon  his  undertaking  not  in  any  manner  to  avail 
himself  of  his  having  been  taken  in  execution  as  adischaxge  of  the  debt,  and  submitting 
toui  immediate  order  for  payment  of  the  money  into  Court,  in  case  the  injunction 
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should  be  disaolved,  and,  in  default  of  such  payment,  surrendering  himself  to  the 
Warden  of  the  Fleet  and  consenting  to  waive  personal  serrice  of  the  order,  and  also 
consenting  that  an  attachment  shall  immediately  go  against  him  for  his  contempt, 
without  any  previous  writ  of  execution — With  lioerty  to  Dansey  to  apply  to  the 
Court,  with  or  without  notice,  in  case  of  any  breach,  or  non-compliance  with  the 
terms  of.  the  order."  [Reg.  Lib.  A.  1816.  fo.  1378.] 

(1)  Thus,  in  a  case  of  AnnesUy  t.  Bookes  {August  7,  1817),  Merwale  moved  for 
an  injunction  to  restrain  the  Defendant  from  suing  out  execution  upon  a  Warrant 
of  Attorney  to  confess  judgment  on  a  bond  for  £1200  into  which  the  FIainti£E  had 
entered,  partly  in  consideration  of  the  Defendant  returning  (as  so  much  cash)  a 
post-obit  security  formerly  granted  by  the  Plaintiff  (who  was  an  expectant  heir)  in 
discharge  of  a  debt  of  inconsiderable  amount,  and  upon  the  understanding  that 
the  principal  was  not  to  be  called  for  till  the  death  of  the  PUuntifiE's  father.  Upon 
affidavit  of  these  facts,  it  being  the  vacation,  and  no  subpoena  returnable  till  the 
next  term,  the  Lord  Chancellor  granted  the  injunction  ;  the  PUintif!  undertaking 
to  serve  the  Defendant  with  immediate  notice,  and  with  liberty  to  the  Defendant 
to  apply  during  the  continuance  of  the  sittings. 

(2)  Raphael  and  Others  v.  Birdwood  and  Others.    July2&,  1817. 

This  was  a  bill  filed  by  the  Plaintiffs  on  behalf  of  themselves  and  all  other  joint 
creditors  of  Hart  and  Joseph  who  had  entered  into  and  executed,  or  had  acceded  to, 
certain  deeds  of  composition  dated  the  26th  of  October  1812  and  13th  of  April  1813, 
respectively,  or  either  of  them.  The  bill  stated  that  the  first  of  the  deeds  had  become 
impracticable,  and  had  been  abandoned  ;  and  that  many  of  the  joint  creditors  had 
not  come  in  under  the  second  deed,  nor  did  either  of  the  deeds  provide  for,  or  notice, 
the  separate  creditors  of  either  of  the  parties.  Hart  and  Joseph  had  since  become 
bankrupt  under  separate  commissions.  Hart's  assignees  brought  actions  against 
the  Plaintifi,  and  the  other  creditors  who  had  received  payment  under  the  composition 
deeds,  and  on  some  of  these  actions  had  obtained  verdicts,  others  being  entered  for 
trial  at  the  then  ensuing  Devon  assizes.  The  bill,  against  the  assignees  under  both 
commissions,  prayed  either  that  the  deeds  might  be  established,  and  the  joint  creditors, 
on  whose  behalf  the  bill  was  filed,  decreed  entitled  to  retain  the  sums  which  they  had 
received  in  payment ;  or  else,  that  the  deeds  might  be  set  aside,  and  an  account 
taken  of  the  pint  property  of  Hart  and  Joseph,  and  that  the  same  might  be 
administered  under  the  decree  of  the  Court,  praying  also  an  injunction,  in  either 
case,  to  restrain  the  assignees  of  Hart  from  proceeding  on  the  verdicts  so  obtained, 
and  in  the  actions  so  entered  for  trial. 

To  this  bill  the  Defendants  {Harfs  assignees)  had  put  in  a  demurrer.  The 
Plaintiffs  set  down  this  demurrer  ;  and  it  stood  in  the  paper  accordingly,  and  was 
called  on  in  Trinity  Term  1817,  when  it  stood  over  ;  and  at  length  (upon  argument 
before  his  Honour  the  Vice-Chancellor),  was  over-ruled  on  the  25tn  of  July,  the 
last  seal  after  Trinity  Term  being  on  the  28th. 

Immediately  on  the  demurrer  having  been  over-ruled,  and  before  the  Plaintifls 
could  move  for  the  common  injunction,  an  answer  was  put  in  by  the  Defendants  : 
the  commission  day  at  Exeter  was  on  the  26th  of  July,  and,  from  the  distance  of  the 
seal,  the  Plaintiff  not  being  in  a  condition  to  move  for  the  common  injunction,  in 
order  to  extend  it  to  stay  trial,  ^ve  special  notice  of  motion  by  permission  for  the 
26th  to  stay  execution  in  the  actions  so  commenced,  and  to  restrain  the  Defendants 
from  going  to  trial  in  the  other  actions.  This  motion  was  founded  on  the  affidavits 
of  the  Plaintii!  and  his  solicitor,  representing  that  it  was  impossible  to  obtain  an 
office  copy  of  the  answer  in  time  to  attend  therewith  at  the  trial  of  the  causes,  and 
that  the  Plaintiff,  and  the  other  creditors  against  whom  these  actions  were  brought, 
could  not  safely  go  to  trial  without  the  answer  of  the  Defendants,  and  that  he 
believed  such  answer  would  enable  them  to  do  so. 

To  this  it  was  objected,  first,  that  the  Plaintiff  could  not  be  admitted  to  swear 
as  to  the  other  creditors — but  that  each  of  them  should  have  put  in  his  own  separate 
affidavit :  to  which  it  was  answered,  that  all  tlie  creditors  were  under  similar  circum- 
stances, and  therefore  one  and  the  same  defence  would  do  for  all. 

Sir  S.  RomUly,  Bell,  and  Pepys,  insupport  of  the  motion,  insisted,  that  the  demurrer 
being  over-ruled,  the  Plaintiff  was  entitled  to  the  common  injunction,  as  of  course; 
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and  that  it  was  by  the  delay  and  non-attendance  of  the  counael  for  the  DefendantB, 
that  the  argument  of  the  demurrer  had  stood  over. 

The  Solicitor  General,  Wetherell,  and  Rose,  contra,  insisted,  that  this  was  a  mere 
question  of  practice,  not  at  all  depending  on  the  circumstances  of  the  particular 
case.  That  the  right  to  the  common  injunction  did  not  arise  as  a  matter  of  course 
upon  a  demurrer  being  put  in  and  over-ruled,  but  could  only  be  obtained  upon 
motion ;  and  the  Defendant  not  having  moved,  and  there  being  no  seal  at  which 
he  could  move,  for  the  common  injunction,  and  it  being  rendered  impossible  to 
be  obtained  by  the  diligence  of  the  Defendant,  and  the  filing  of  the  answer,  the 
Pkiatiff  was  not  entitled  to  any  indulgence.  This  was  not  a  demurrer  merely  for 
delay,  but,  if  it  were,  there  is  no  distinction,  on  a  mere  question  of  practice,  between 
a  demurrer  put  in  for  delay  and  any  other  demurrer.  Then  the  question  was,  simply, 
whether  the  filing  of  a  demurrer,  by  which  the  Plaintifl  is  deprived  of  his  usual 
remedy,  entitles  him,  upon  its  being  over-ruled,  to  seek  an  advantage  which  he  has 
not  according  to  the  regular  practice  of  the  Court.  No  instance  could  be  produced 
of  such  an  indulgence  being  granted  ;  but  the  case  cited  was  an  authority  against  lU 
That  the  Defendants  had  a  right  to  insist  on  the  strict  practice,  unless  there  had 
been  any  thing  in  their  conduct  to  deprive  them  of  the  benefit  of  it. 

The  Lord  Chancellor  [Eldon]  saicl,  that  if  the  demurrer  had  been  argued  at 
the  time  when  it  stood  in  the  paper,  in  Term,  the  Plaintiff,  upon  its  being  over-ruled, 
ooold  have  immediately  put  himself  in  possession  of  the  common  injunction,  and  have 
proceeded  regularly  to  extend  it  to  stay  trial.  The  question  was,  then,  by  whose 
fault  it  was  that  the  argument  did  not  take  place  at  that  time — and  as  to  this  he 
required  an  affidavit. 

The  Plaintil!  thereupon  produced  an  affidavit,  that  some  of  the  Counsel  for  the 
Defendants  being  then  engaged  in  the  pending  state  trials,  the  argument  of  the 
demurrer  had  been  postponed  in  consequence  of  their  absence  ;  and  upon  this  the 
Lord  Chancellor  made  the  order. 


£237]  Robert  Blobe,  Plaintiff,  and  Sir  Richabd  Sutton.  Bart.  Jamgb  Wsst, 
H.  C.  LrrcHniLD,  Dame  Mary  Ibipet,  and  Christopher  Codrington, 
Defendants.    Rolls.   June  18,  20,  1816;  August  25,  1817. 

[See  Onions  v.  Cohen,  1865,  2  H.  &  M.  361 ;  Landed  EstaUs  Co.  Ltd.  v.  Weeding. 
1869,  21  L.  T.  386  ;  Jaques  v.  MUlar,  1877,  6  Ch.  D.  156  ;  Marshall  v.  Berridge, 
1881,  19  Ch.  D.  239;  Joliffe  v.  Baker,  1883,  11  Q.  B.  D.  268;  In  re  Lauder  & 
Bagley's  Contract,  [1892]  3  Ch.  47.J 

A.  tenant  for  life  with  a  power  to  lease  by  deed  duly  executed  under  her  hand  and 
seal,  lenrring  the  best  yearly  rent.  Pkiintiit  enters  into  possession,  and  expends 
money  in  building  under  on  agreement  for  a  lease  evidenced  only  by  the  memor- 
andum in  writing  entered  in  the  book  olA.'s  authorised  agent,  signed  not  by  the 
a^ent  himself,  but  by  his  clerk,  although  in  evidence  to  have  been  approved  by 
him,  and  according  to  the  usual  course  of  business.  A.  dies  ;  and  on  a  bill  for 
specific  performance  against  the  remainder-man,  held,  first,  no  sufficient  agreement 
in  writing — not  being  signed  by  an  agent  properly  authorised,  and,  if  it  had, 
yet  the  memorandum  not  containing  some  of  the  material  terms  of  a  lease,  which 
were  left  to  be  made  out  by  parol  evidence  ;  secondly,  not  to  be  established  as  a 
parol  agreement  in  part  performed — both  as  it  was  not  the  agreement  of  the 
principal,  nor  of  the  authorised  agent,  and  also  because  the  remain^r-man  has  been 
guilty  of  no  fraud  upon  which  to  charge  him  with  the  conveyances  of  the  contract. 
Abo,  the  Plaintifl  not  entitled  to  compensation  from  A.'s  representatives  for 
money  laid  out  by  him  on  the  faith  of  the  alleged  agreement — such  compensntion 
bein^  in  the  nature  uf  damages,  and  the  fault  lying  in  the  Plaintiff's  own 
negligence. 

The  Bill  stated  that  Henrietta  Laura,  late  Countess  of  Bath,  was  tenant  foi  life, 
under  the  will  of  her  mother,  of  certain  messuages,  &c.,  in  the  parishes  of  St.  James, 
^estmintter,  and  elsewhere,  with  a  power  (contained  in  the  will)  "  from  lime  to 
^  tune,  and  at  all  times  after  she  should  have  attained  twenty-one,  during  her  hfe. 
■  whether  covert  or  sole,  by  deed  duly  executed  under  her  hand  and  seal  to  demise 
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"  or  lease  unto  any  peiaon  or  persons,  &e.,  for  any  term,  of  years  not  exceeding  ninet^- 
"  nine  years  from  the  time  of  executing  such  lease,  so  as  to  take  effect,  either  in 
"  posseBBion,  or  immediately  after  the  (^termination  of  the  leases  then  subsisting, 
"  and  so  [238]  ^  upon  every  such  lease  there  should  be  reserved,  to  be  due  and 
"  payable  during  the  continuance  of  the  estates  to  be  thereby  granted,  the  best  and 
"  most  beneficial  yearly  rent  or  rents,  to  be  incident  to  the  immediate  reversion, 
"  that,  considering  the  nature  of  the  case,  could  be  reasonably  had  or  gotten  for 
"  the  same  at  the  time  of  making  such  lease,  without  fine,  premium,  or  foregift, 
"  and  half  yearly  payable,  and  so  as  in  all  such  leases  there  should  be  contained  a 
covenant  obliging  the  respective  lessees  to  insure  the  premises,  and  conditions 
"  of  re-entry  in  case  the  rent  should  be  in  arrear,  and  so  as  the  respective  lessees 
"  should  severally  seal  and  deliver  counterparts  of  their  respective  leases,  and  enter 
"  into  covenants  to  repair,  and  other  usual  covenants." 

On  the  26th  of  October  1807,  the  Plaintiff  entered  into  a  contract  with  S.  P. 
Cockerell,  "  as  the  agent  for  and  on  behalf  of  the  said  Lady  Bath"  whereby,  in  con- 
sideration of  the  money  to  be  expended  by  the  Plaintifi  in  building,  Cockerell,  *  as 
such  agent  as  aforesaid,"  agreed  to  let  to  him  certain  premises  in  Piccadilly  (part 
of  the  estate  comprised  in  the  will)  ;  and  a  memorandum  of  such  contract,  and 
of  the  terms  thereof,  was  then  made  in  writing,  and  entered  in  a  book  kept  by 
Cockerell,  as  foUows : — "  Plans  of  the  ground  and  buildings  agreed  to  be  built  by 
Mr.  Robert  Blare  in  PiccadUly,  where  Mr.  Arnold's  house  now  stands — the  term 
to  be  ninety-nine  years,  and  the  rent  for  the  first  two  years  £60  per  annum :  and 
for  the  remainder  of  the  term  £120  per  annum  : — Covenants  as  usual  in  the  Bath 
estate."  The  memorandum  so  made  and  entered  was  signed  by  the  Plaintiff. 

Lady  Bath  died  in  July  1808,  having  by  her  will  appointed  the  Defendant 
Codrington  (together  with  [239]  others,  of  whom  Codrington  survived),  her  executor. 
The  Defendant  Sir  Richard  Sutton  (an  infant)  was,  at  the  death  of  Lady  Bath, 
become  entitled  to  the  estates  of  which  Lady  Bath  had  been  tenant  for  life,  as  tenant 
in  tail  by  virtue  of  the  will  of  his  grandfather  Sir  Richard  Sutton,  the  remainder- 
man ;(1)  and  the  other  Defendants  were  the  representatives  of  Sir  Elijah  Impey, 
the  surviving  trustee  under  that  will. 

The  Bill  stating  further  that,  in  part  performance  of  the  agreement  with  Lady 
Bath's  i^ent,  the  Plaintiff  had  taken  possession  of  the  premises,  and  laid  out  £6000 
in  buildings  upon  the  same,  prayed  a  declaration  tiliat  ^r  Richard  Sutton  was  bound 
by  the  agreement,  fmd  that  he,  and  all  other  necessary  parties,  might  be  directed 
to  grant  to  the  Plaintiff  a  lease  of  the  premises  upon  the  terms  and  conditions  of  the 
agreement ;  the  Plaintiff  offering  to  execute  a  counterpart  of  such  lease  ;  or,  if  the 
Court  should  be  of  opinion  that  Sir  Richard  Sutton  was  not  bound  by  the  agreement, 
then  an  account  of  monies  expended  in  repairs  or  otherwise,  and  that  the  Plaintiff 
might  be  declared  entitled  to  be  reimbursed  the  amount  thereof  out  of  the  personal 
estate  of  Lady  Bath. 

The  evidence  of  Cockerell,  the  agent  employed  by  Lady  Bath  for  receiving  the  rents 
and  for  the  management  and  letting  of  her  estates  in  London,  stated  that  the  business 
of  so  managing  and  letting  the  estates  [240]  iii  question  was  conducted  in  his  office, 
and  either  personally  by  himself,  or  by  the  occasional  assistance  of  Noble  (his  chief 
clerk),  or  some  other  clerk,  under  his  immediate  direction.  Tliat,  about  the  time 
stated  in  the  bill,  Nobie,  with  the  privity  and  under  the  immediate  direction  of  the 
witness,  as  such  agent,  for  and  on  behalf  of  Lady  Bath,  verbally  agreed  with  the 
Plaintiff  to  make  to  him  a  building  lease  of  the  premisee  in  question  for  ninety- 
nine  years  on  the  terinn  alxive  specified.  That  tlie  particulars  of  the  ag 
were  not  reduced  into  writing',  otherwise  than  I»y  a  memorandum  (the  s* 
that  stated  in  the  bilh  hcin<;  madn  tliereof  hy  XoUe.  by  the  witness's  or*" 
u  plan  drawn  and  sign-  d  .nul  .dtixcd  hy  tho  PhiintifT  aw  a  dfscription  of  tin 
which  the  Plaintiff  projiosed  to  erei.'t  iiixui  tlie  seitc  of  llif  jirfinit^''^- 
affixed  his  initials  to  siuli  entry  or  memorandum  ;  and  tliat  the  lease  f 
be  granted  was  to  commence  at  the  expiration  of  a  then  existing  1 
expired  at  Christmas  foUowing  the  date  of  the  memorandum.  He  doi 
that,  at  the  time  of  the  agreement  being  entered  into,  the  premises  ii 
in  need  of  very  heavy  and  substantial  repairs,  and  that  it  app»aret 
that  it  was  better  they  should  be  pulled  down  and  other  buikangs 
scite  than  that  any  repairs  should  be  attempted.    That  the  P^ 
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the  date  of  the  agreement,  laid  out  very  considerable  sums  in  rebuilding  the  same 
pursuant  to  the  agreement ;  but  that  the  same  were  only  in  part  rebuilt  at  Lady 
Bath's  death,  and  only  one  fourth  part  of  the  whole  cost  at  that  time  expended 
therein ;  and  witness  believed  that,  if  the  Plaintiff  had  then  stopped  proceeding 
vith  the  buildings,  the  same  could  not,  in  their  then  unfinished  state,  have  been  let 
formuchmore  than  the  yearly  rents  of  £60  and  £120  reserved  by  the  agree-[241]-nient, 
tad  that  all  the  benefit  of  the  improvements  had  accrued  since  Sir  Eichard  Sutton 
succeeded  to  the  inheritance. 

The  evidence  of  Ncble  was  principally  to  the  same  effect.  That  of  other  witnesses, 
examined  on  ^e  part  of  the  Plaintiff  went  to  the  condition  and  value  of  the  premises, 
and  the  money  expended  by  him  under  the  agreement 

Hart  and  Courtenay,  for  the  Plaintiff.  First,  this  is  a  suflBcient  contract  in 
writing,  signed  by  an  agent  duly  authorised — although  not  by  Cockerell  himself, 
yet  by  his  chief  clerk,  under  his  immediate  direction,  and  according  to  the  usual 
course  of  business  in  his  office.  If  so,  it  is  equally  binding  on  the  remainder-man 
as  a  lease  actually  executed  in  conformity  to  the  power.  Shannon  v.  Bradstreet 
(1  Scho.  &  Lef.  52).  There  is  no  general  rule  by  which  it  can  be  determined 
what  constitutes  agency  ;  but  in  this  case  it  is  sufficiently  to  be  inferred  from  the 
urcnmstuices— the  mt^itude  of  the  property— 4;he  course  of  managemenf^and 
the  habit  of  the  office. 

Seeondljfy  if  this  is  not  a  sufficient  agreement  in  writing,  then  it  is  a  parol  agree- 
ment, which  has  been  part  performed,  and  would  therefore  be  binding  on  the  party 
and  those  deriving  under  him.  The  principle  upon  which  Shannon  v.  Bradstreet 
was  decided  will  apply  to  this  case  also ;  and,  if  it  were  to  be  held  otherwise,  it  would 
be  opening  the  door  to  fraud  and  great  inconvenience. 

There  is  no  principle,  according  to  which  a  Court  of  equity  has  been  induced 
to  supply  the  defective  [242]  execution  of  a  power,  which  ^>es  not  a^^ly  to  a  case 
like  the  present. 

Sir  S.  Romilly,  and  Richards,  for  the  Defendant  Sir  Richard  Sutton.  The  cases 
in  which  £quity  supplies  the  defective  execution  of  powers,  are  confined  to  those 
of  detects  in  point  or  form.  Here  the  defect  is  in  substance.  The  power  does  not 
authorise  leases  upon  BMok  terms  as  those  of  the  agreement  in  question,  by  which 
two  different  rents  are  reserved,  neither  of  them  the  best  that  could  be  obtained  ; 
sod  this  alone  di^toses  of  the  ease. 

In  the  next  place,  t^ere  is  no  agreement  in  writing.  Noble's  agency  is  not  proved. 
He  is  the  clerk  of  Mr.  CockereU,  not  the  agent  of  Lady  Bath ;  and  there  can  be  no 
delegation  of  agency. 

Lastly,  as  to  part  performance,  that  is  not  insisted  on  by  the  bill,  as  a  ground 
for  the  relief  prayed.  Shannon  v.  Bradstreet  has  carried  the  doctrine  of  ^uity 
to  an  inconvenient  length,  and  it  seems  at  least  doubtful  whether  this  Court  would 
^  so  far  as  to  recognise  its  authority.  It  is  not,  however,  necessary  now  to  impeach 
It  It  is  enough  to  insist  that  the  principle  ought  not  to  be  extended  further.  Here 
ii  an  express  power,  annexing  to  its  valid  execution  the  necessity  of  an  instrument 
under  seal,  and  a  counterpart ;  and,  in  the  absence  of  every  requisite,  the  Court 
is  now  called  upon  to  declare  that  an  agreement  so  imperfectly  made  is  tantamount 
to  the  execution  of  the  power  so  as  to  bind  the  remainder^man.  In  the  case  cited, 
Lord  Redesdale  himself  ex-[243]-presse8  a  doubt  whether,  if  it  had  been  the  case  of 
a  parol  agreement  in  part  performed,  it  could  have  been  enforced  against  the  re- 
munder-man,  observing  that  the  party  himself  is  held  to  be  bound  by  a  part  per- 
formance principally  on  the  ground  of  fraud,  which  is  personal.  But  the  remainder- 
man has  been  guilty  of  no  fraud.  Why  is  he  to  be  subjected  to  the  inconvenience 
of  having  this  agreement  forced  upon  him  in  direct  violation  of  the  statute  i 

BeU  and  Vowdesvjell,  for  the  Defendant  Codrvngton.  If  this  be  a  sufficient 
agreement  within  the  statute,  then  it  is  binding  on  the  remainder-man.  But  it  is 
not  such  axx  agreement. 

SaiHKwing,  however,  that  there  were  a  valid  agreement,  luid  that  the  Court 
should  hold  wat  the  remainder-man  is  not  bound  by  it,  still  this  is  no  case  for  com- 
pensation, but  the  Plaintiff  must  be  left  to  his  action  for  damages.  Denton  v. 
Stffwart  (1  Cox,  258,^'oited  1  Ves.  J.  329,  &  17  Ves.  276.1  Greenway  v.  Adams,-12 
Ves.  395),  if  to  be  supported  at  all,  is  no  authority  for  the  present  case  ;  but  there 
the  Defendant  had  it  in  his  power  to  perform  the  agreement,  and,  while  the  suit  was 
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pending  put  it  out  of  his  power  to  do  so  by  his  own  act.  And  in  Todd  v.  Gee  (17  Vea. 
273.  GioUlim  v.  Stone,  U  Ves.  128 ;  Sugd.  Vend,  and  Puroh.  188,  9)  Lord  Eldon 
says,  that  the  case  of  Denton  v.  Stewart,  if  not  to  be  supported  on  that  distinction, 
is  not  acoording  to  the  principles  of  the  Court. 

Sort,  in  rej^y.  The  case  is  very  peculiar  and  muBt  be  considered  in  all  its  bear- 
ings. Tnere  can  be  no  doubt  that  [244]  there  is  a  contract  signed  by  an  agent 
properly  authorised ;  for  the  act  of  N(Me  under  CodcerdVs  immediate  direction 
i»  the  act  of  Cockerell  himself.  There  is  no  fact  in  dispute — no  conflict  of  evidence- 
no  imputation  on  the  bona  fides  of  the  transaction.  The  contract  ia  a  beneficial 
contract,  and  equally  for  the  advantage  of  all  parties. 

As  to  the  power,  this  is  not  a  mere  ordinary  leasing  power,  and  must  be  regarded 
with  reference  to  the  quality  of  the  property  and  the  nature  of  the  case.  There  is 
nothing  to  exclude  a  lease  for  the  purpose  of  building,  or  to  prevent  a  variation  in 
the  rent  according  to  the  actual  value  ;  and  it  is  in  evidence  that  these  rents  were 
fixed  by  a  bona  fide  estimate  made  by  persons  of  competent  judgment. 

Admitting  the  principle,  that  ddegatug  non  potest  delegare,  this  is  a  case  to  be 
determined  by  the  usual  course  of  management — a  course  of  management  pursued 
for  a  series  ot  years,  and  recognised  by  the  owners  of  the  ^operty,  who  must  be 
taken  to  have  adopted  the  acts  of  those  to  whom  the  principal  agent  has  confided 
a  part  of  that  management  as  the  acts  of  the  agent  himself.  Noble  was  the  servant, 
not  the  delegated  agent,  of  Cockerell,  and  qui  facit  per  alterum,  facit  per  se.  As  to 
the  agent  by  his  signature  binding  the  principal,  see  Kemeys  v.  Proctor  (3  Ves.  &  B. 
S7),  WkiU  V.  Proctor,  &c.  (4  Taunt.  209.'  See  Sugd.  Vend,  and  Purch.  81).  Mr. 
Sugden,  ia  his  Treatise  on  Powers  (2d  ed.  p.  368),  mentions  an  opinion  given  by 
Lord  Kenyan,  that  ever  since  the  case  of  Leach  v.  Campbell  (Ambl.  740 ;  Ap^nc.  to 
Sugden  on  Powers,  No.  13),  a  lease  by  parol  from  year  to  year  by  a  tenant  for  life 
wiui  a  power,  is  binding  in  equi^  [246]  upon  the  remainder-man.  As  to  the  doubt 
exfHressed  bv  Lord  Bedesdale  in  Shannon  t.  Bradstreet,  the  only  difference  between  a 
written  and  parol  agreement  is  on  the  ground  of  the  latter  opening  a  door  to  fraud, 
and,  where  tne  agreement  is  evidenced  by  acts  of  part  performance,  it  amounts  in 
principle  to  the  same  thing. 

With  respect  to  the  alternative  prayed  by  the  bill,  your  Honour,  in  Greentcay  v. 
Adams,  thought  there  was  nothing  unreasonable  in  the  decision  of  J)enton  v.  Stewart 
We  admit  that  this  is  not  a  Court  that  can  award  damages :  but,  if  we  have  been  led  by 
the  act  <rf  Lady  Bath's  agents  to  expend  money  on  the  faith  of  an  undertaking  which 
they  are  unable  to  execute,  it  is  reasonable  that  we  should  call  upon  her  representa- 
tives to  repay  us  the  money  we  have  laid  out ;  and  this  Court  will  decree  an  account 
to  be  taken  accordingly. 

The  Matter  of  the  liolls  [Sir  Wm.  Grant].  This  is  a  bill  for  the  specific  perform- 
ance of  an  agreement  to  grant  a  lease.  The  agreement  is  alleged  to  have  been  entered 
into  with  the  agent  of  the  late  Countess  of  Bath,  who  was  tenant  for  life,  with  a  power 
of  granting  leases  in  the  manner  and  on  the  terms  specified  in  the  power ;  and  the 
question  is,  whether  there  be  any  such  agreement  m  this  case  as  is  binding  upon 
tne  remainder-man,  the  Defendant  Sir  Richard  Sutton. 

It  appears  to  me  that  there  is  no  sufficient  agreement  in  writing ;  first,  because 
Charles  Noble,  who  signs  his  initials  to  the  memorandum  written  on  the  plan,  is 
neither  alleged  by  the  bill,  nor  proved  by  the  evidence,  to  have  been  the  authorised 
agent  of  I^ady  Bath ;  secondly,  [246]  because  the  memorandum  does  not  contain 
some  of  the  material  terms  of  a  building  lease,  which  this  was.  It  merely  specifies 
the  rent,  and  the  number  of  years.  It  does  not  even  specify  the  commencement 
of  the  lease.  By  the  parol  evidence,  indeed,  it  is  said,  tnat  it  was  to  be  from  the 
expiration  of  a  sul^ting  lease.   But  then  the  whole  agreement  is  not  in  writing. 

It  was  insisted,  however,  that  there  is  a  parol  agreement,  in  part  executed  ;  for 
the  Plaintiff  has  expended  large  sums  in  building  upon  the  premises,  partly  in  Lady 
Bath's  lifetime,  but  principally  since  her  death.  The  agreement,  it  is  said,  is  therefore 
binding  on  the  remainder-man.  It  is  rather  difficult  to_say,  that  there  is  even  a  parol 
agreement  by  an  authorised  agent  of  Lady  Bath.  For  the  evidence  is,  that  Noble, 
by  the  direction  and  with  the  privity  of  Mr.  Cockerell,  who  was  Lady  Bath's  agent, 
did  make  a  verbal  agreement  with  the  Plaintiff.  This  seems  rather  a  delegation  of 
CockerdVs  authority,  than  the  personal  exercise  of  it.  He  does  not  appear  to  have 
had  any  communication  with  the  Plaintiff.   He  does  not  say,  I  ratify  the  terms 
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agreed  upon  by  Noble,  but,  I  authorise  Noble  to  make  the  agreement.  Supposing, 
however,  that,  by  the  efect  of  Cockerell's  direction  to  Noble,  this  can  be  construed 
to  be  the  parol  agreement  of  Cockerdl  himself,  and  that,  subsequently  to  such  agree- 
ment, and  on  the  faith  of  it,  an  expenditure  has  been  made  by  the  Flaintifi,  tliere 
is  no  authority  for  holding  that  the  remainder-man  ib  bound  by  such  an  agreement. 

It  is  coiuidered  as  a  fraud  in  a  party  permitting  an  expenditure  on  the  faith 
of  his  parol  agreement,  to  attempt  to  take  advantage  of  its  not  being  in  writing. 
But  of  what  fraud  is  a  remainder-man  guilty,  who  has  entered  into  no  agreement, 
written  or  parol,  and  has  done  no  act,  on  the  faith  ci  which  the  other  party  could 
[247]  have  relied  1  Ihe  only  way  in  which  he  could  be  affected  with  fraud,  would 
be  by  shewing,  that  an  expenditure  liad  been  permitted  by  him,  with  a  knowledge 
that  the  party  had  only  a  parol  agreement  from  the  tenant  for  life.  Without  that 
knowledge,  there  is  nothing  in  the  mere  circumstance  of  expenditure.  For  the 
prima  fade  presumption  is,  that  he  who  is  making  it  has  a  valid  lease  under  the 
power,  or  at  least  a  binding  agreement  for  a  lease.  That  the  remainder-man  in  this 
case,  OT  those  acting  on  his  behalf,  had  any  such  knowledge,  is  neither  alleged,  nor 
proved.  The  reason,  therefore,  fails,  on  which  the  case  a  parol  agreement,  in 
put  performed,  is  taken  out  of  the  statute  of  frauds. 

Oa  the  steict  construction  of  the  power,  the  remainder-man  would  only  be  bound 
by  a  lease  executed  conformably  to  it  But  Lord  Bedesdale  has,  I  think,  in  the  case 
of  Shannon  v.  BradatTeet  (1  Sch.  &  Lef.  52),  given  satisfactory  reasons,  why  a  clear, 
explicit,  written  agreement  ought,  in  equity,  to  be  held  equivalent  to  a  lease,  and  as 
binding  on  the  remainder-man  as  a  formal  lease  conceived  in  the  same  terms  would 
have  been.  But,  to  go  farther,  and  say,  that  a  man  shall  be  bound  not  by  his  own 
parol  agreement,  but  by  the  uncommunicated  and  unknown  parol  agreement  of 
aaother  person,  would  be  to  break  in  upon  the  statute  of  frauds,  without  the  existence 
of  any  oz  the  pretexts  on  which  it  has  been  already  too  much  infringed. 

Oa  the  supposition  that  the  Plaintiff  cannot  obtain  specific  pwformance,  he 
nays  that  he  may  be  reimbursed  for  his  expenditure  out  of  Lady  Batii.*a  assets. 
His  would  be,  as  against  her  repreawtativeB,  a  decree  merely  for  damMOS,  and  not  a 
compensation  for  the  benefit  her  estate  has  received.  It  is  tne  estate  of  the  [248]  re- 
mainder-man that  is  benefited  by  the  houses  built  upon  it.  The  competency  of  a 
court  of  equity  to  give  damages  for  the  non-performance  of  an  agreement,  has, 
notwithstanding  the  case  of  Denton  v.  Stewa/rt  (1  Cox,  258,  and  see  3  Mer.  243),  been 
questioned  by  very  high  authorities.  In  that  case,  however,  the  party  was  guilty  of 
»  fraud,  in  voluntarily  disabling  himself  to  perform  his  agreement,  and  had  an 
inunediate  benefit  from  the  breach  of  it.  But  Lady  BaOh  never  refused  to  perform 
the  agreement.  On  the  contrary,  the  Plaintifi  alleges,  that,  if  she  had  lived,  she 
would  have  granted  him  a  lease.  Then  the  case  is  only  that  he  himself  has  been  so 
improvident  as  not  to  get  from  Lady  Bath  that  which,  he  says,  she  would  have  given 
him ;  namely,  a  lease  that  would  have  been  binding  on  the  remainder-man.  That, 
surety,  is  not  a  case  in  which  a  court  of  equity  wiirexercim  a  doubtful  jurisdiction, 
by  awuding  damages  for  a  loes,  which,  if^it  shall  ever  be  sustained*  will  have  been 
occasioned,  more  the  Plaintiff's  negligence,  than  by  Lady  Bath's  fault.  I  say. 
if  it  shall  be  ever  sustained ;  for  it  does  not  appear  tliat  the  Plaintifi  has  been  yet 
evicted  ;  and  I  cannot  believe  that  Sir  Richard  Sutton,  when  able  to  judge  and  act 
for  himself,  will  think  of  taking  the  benefit  of  the  Flaintifi's  improvements,  without 
making  him  a  compensation  lOr  them.  But,  be  that  as  it  may,  I  should  not  be 
warranted  in  straining  general  principles  in  order  to  obviate  the  hard^ip  of  a 
particular  case. 

The  bill  must  be  dismissed,  but  without  costs, 

(1)  It  did  not  appear  in  the  pleadings  by  what  title  Sir  Richard  Sutton  claimed  as 
lemainder-man ;  but  it  appears  from  the  report  of  Lady  Cavan  v.  Pvltney,  2  Ves.  J. 
544,  and  was  therefore  assumed  by  the  Plaintiff's  counsel,  and  not  resisted  on  behalf 
of  the  Defendant,  that  the  remainder  was  created  by  the  will  <A  Lady  Bath's  mother 
~*the  same  instrument  which  contained  the  leasing  power. 

See  also  the  next  case  of  Sutton  r.  Lord  Chelwynd. 
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[249]  Sir  Richard  Sutton,  Baronet  (an  Infant,  by  his  next  Friend),  Plaintiff, 
and  Lord  Viscount  Ghbtwtnd,  Osborn  Markhah,  the  Earl  of  Darungton, 
and  John  Paddy,  Defendants.   Bdls.    Trin.  Term,  1812  ;  Aug.  25,  1817. 

[Danmpart  t.  Bishopp,  1843.  2  Y.  &  C.  C.  G.  462  ;  Voyle  t.  Hughes,  1834.  2  Sm. 

&  G.  30.] 

Covenant  in  marriage  articles  in  favour  of  a  stranger  held  merely  voluntary,  and 
not  to  be  supported  by  the  marriage,  consideration. 

Frances,  the  wife  of  Sir  William  Pulteney,  Baronet,  by  her  will  made  in  execution 
of  a  power  reserved  to  her  in  her  marriage  settlement,  devised  or  appointed  certain 
estates  therein  mentioned,  to  the  use  of  her  daughter  Henrietta  Laura  Pulteney 
(afterwards  Countess  of  Bath)  for  life,  with  remainder  to  her  first  and  other  sons 
in  tail  male,  with  several  remainders  over,  and  with  an  ultimate  remainder,  in 
default  of  such  issue  as  therein  mentioned,  to  the  use  of  Sir  Richard  Sutton,  the 
grandfather  of  the  FbintifE ;  and  died,  leaving  the  said  Henrietta  Laura  Pultenetf 
(then  an  infant)  her  only  child. 

Henrietta  Laura  Pulteney  (while  still  an  infant)  became  entitled,  to  her  and  her 
heirs,  according  to  the  custom,  to  certain  copyhold  premises  holden  of  the  manor 
of  Stoke  NewingUm ;  and  being  so  entitled,  she  was,  on  the  20th  of  September  1784, 
admitted  tenant,  and  on  the  8th  of  August  1789  surrendered  the  premises  "  to  such 
use  or  uses,  and  for  such  estate  and  estates,  as  she  should  by  her  last  will  declare, 
limit,  and  appoint  the  same." 

By  articles  of  settlement  dated  the  23d  of  July  1794  previous  to  the  marriage 
of  the  said  Henrietta  Laura  Pulteney  (then  Countess  of  Bath)  with  Sir  James 
Pulteney,  Baronet,  and  made  between  the  said  Sir  James  Pulteney  of  the  first 
part,  the  said  Countess  of  Baih  of  the  second  [250]  P&rt,  Sir  W.  Pulteney  (father 
of  the  Countess)  of  the  third  part,  and  the  Defendants  Lord  Chett^nd  and  Markham 
and  another  (trustees)  of  the  fourth  part :  reciting  that  the  Countess  was  entitled 
(among  other  things)  to  the  said  copyhold  premises,  and  that  Sir  James  Pulteney 
thereby  consented  to  enter  into  an  agreement  that  all  the  real  and  personal  estate 
of  Lady  Bath  (except  as  therein  excepted)  should  (previous  to  the  marriage)  be 
conveyed  to  the  said  trustees  and  their  heirs,  executors,  &c..  upon  the  trusts  therein 
mentioned,  and  so  that,  for  the  purpose  of  making  a  provision  for  younger  children 
of  the  marriage,  the  several  estates  therein  specified  (including  the  copyholds) 
should  be  made  an  accumulating  fund  for  the  benefit  of  younger  children,  in  the 
manner  and  upon  and  subject  to  the  terms  and  conditions  after  mentioned,  it  was 
witnessed  that,  in  pursuance  of  the  said  agreement,  it  was  thereby  declared  and 
agreed,  and  the  said  Lady  Bath,  with  the  consent  of  the  said  Sir  James  Pultauy, 
did  thereby  for  herself,  her  heirs,  &c.,  covenant  and  agree  to  and  with  the  said 
trustees,  their  heirs,  &c.,  that,  in  case  the  marriage  should  take  effect,  she,  and 
all  persons  claiming  any  interest  in  trust  for  her  in  the  several  estates  to  which  she 
was  entitled  as  therein  mentioned  (except  as  therein  mentioned),  should  within 
six  months  after  the  solemnization  of  the  marriage,  do  all  such  acts  as  should  be 
necessary  for  granting  to  and  vesting  in  the  said  trustees  and  their  heirs,  all  the 
estates  (including  the  copyholds),  and  that  the  same  might  (as  to  part,  after  the 
decease  of  Sir  VfUliam  Pulteney  her  father,  and  as  to  the  remainder,  after  her  own 
death)  be  made  an  accumulating  fund  for  the  benefit  of  such  younger  children 
as  therein  mentioned ;  and,  subject  thereto,  in  trust  to  make  such  conveyances 
and  assurances  thereof  to  and  for  the  benefit  of  such  person  or  persons,  and  for 
such  estate  and  estates,  and  subject  to  such  powers  and  conditions,  as  she  (the 
[251]  said  Lady  Bath)  should  in  manner  therein  mentioned  direct  or  appoint ; 
and,  in  default  of  appointment,  to  stand  seized  thereof  during  the  coverture  for 
the  sole  and  separate  use  of  Lady  Bath,  and  after  her  death,  as  to  so  much  and 
such  parts  as  were  by  the  said  will  of  Frances  Pulteney  (her  mother)  devised  or 
appointed,  or  intended  so  to  be,  in  trust  for  such  person  or  persons,  and  for  such 
estate  and  estates,  &e.,  as  by  the  said  will  of  Frances  Pulteney  was  expressed  con- 
cerning the  same ;  and  as  to  the  remainder  (including  the  copyholds)  in  trust 
for  sucn  person  or  persons,  and  for  such  estate  and  estates,  &c..  as  by  the  said  will 
of  Frances  Pulteney  expressed  concerning  the  said  former  estates,  or  as  near  thereto 
as  th«  deaths  of  parties,  and  other  contingencies,  would  admit. 
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Sir  Richard  Sutton  (the  devisee  of  Frances  Pulteney)  died  in  the  life  time  of 
Lady  Bath,  leaving  the  PlaintiS  his  grandson  and  heir  at  law ;  and  Lady  Bath 
died  in  July  1808  without  iesue,  and  having  made  her  will,  but  not  having  thereby 
or  otherwise  made  or  executed  any  further  appointment  of  the  copyholds. 

The  Bill,  alleging  that,  upon  the  death  of  Lady  Bath,  the  Plaintiff  became 
entitled  in  equity  under  the  marriage  articles  to  the  copyhold  premises,  the  legal 
estate  in  which  had  descended  to  the  Defendants  the  Earl  of  Darlington  and  Jwm 
Paddy,  who  had  procured  themselves  to  be  admitted  tenants  thereto,  prayed  that 
the  articles  might  be  decreed  to  be  specifically  performed  and  carried  into  execution, 
and  that  the  Defendants  the  Earl  of  Darlington  and  Paddy  might  be  directed  to 
anrrender  the  copyholds,  in  order  that  the  Defendants  Lord  Chetwynd  and  Markham 
might  be  admitted  tenants  upon  the  trusts  of  the  articles,  or  that  the  same  might 
be  surrendered  to  the  Plaintiff  and  his  heirs,  and  possession  [262]  thereof  delivered 
to  him,  and  an  account  of  rents  and  profits,  &c. 

The  Defendants,  the  Earl  of  Darlington  and  Paddy,  by  their  answer  alleged 
that  neither  the  Plaintiff  nor  his  grandfather  was  a  party  to  Lady  Bath's  marriage 
articles,  and  that  the  Plaintiff  ou^ht  to  be  considered  in  equity  as  altogether  a 
stranger  to  the  same  and  not  entitled  in  consideration  of  blood  or  otherwise  to 
have  the  same  specifically  performed  for  his  benefit  by  divesting  the  Defendants 
of  their  legal  estate  and  possession. 

The  principal  question  was.  Whether  the  consideration  of  marriage  could  be 
held  to  extend,  under  the  covenant  in  the  articles  to  all  the  provisions  of  the  will 
of  Frances  Pulteney,  or  whether  that  covenant  was  merely  voluntary  as  to  Sir 
Richard  Sutton  and  his  descendants,  who  were  strangers  to  the  settlement. 

The  following  cases  were  cited  in  the  argument.  Jenkins  v.  Keymia  (1  Lev. 
150,  237  ;  1  Cha.  Ga.  105),  White  v.  Stringer  (2  Lev.  105),  Osgood  v.  Strode  (2  P. 
W.  245),  Stephens  v.  Trueman  (1  Ves.  Sen.  73),  &c. ;  and  see  Sudgen's  Vendors 
and  Purchasers,  chap.  16,  sect.  1  (4th  ed.  p.  535  et.  seq.),  Clayton  v.  WUton  (cited 
in  Sugd.  p.  537),  Fairfield  v.  Birch  (lb.  p.  539),  &c. 

Leach  and  Dowdeswell,  for  the  Plaintiff. 

Sir  8.  RomUly,  Fonl^anquet  and  HomCj  for  the  Defendants  Lord  Deurlington 
and  Paddy. 

[I  was  not  present  when  the  case  was  argued.] 

[263]  The  MasUr  of  the  Rolls  [Six  Wm.  Grant].  This  is  a  bill  for  the  specific 
performance  of  a  covenant  contained  in  the  articles  of  agreement  made  on  the 
marriage  of  the  late  Sir  James  Pulteney  and  the  Gountesa  of  Bath.  And  the  question 
is,  whether  the  covenant  is  to  be  considered  as  merely  voluntary,  and  therefore 
not  to  be  carried  into  execution  in  a  court  of  e(}uity,  or  whether  the  consideration 
of  marriage  does  not  extend  to  all  the  limitations  and  agreements  contained  in 
the  articles. 

By  the  articles,  in  this  case,  it  was  agreed  that,  in  events  that  have  happened, 
the  copyhold  estate  in  question  should  eo  according  to  the  limitations  of  the  will 
of  Lady  BaOi's  mother.  Under  that  wilC  Sir  Ricked  Sutton,  the  Plaintiff's  grand- 
father, was  the  ultimate  remainder-man  in  fee.  Sir  Richard  was  no  party  to  the 
articles,  nor  is  he  mentioned  in  them.  Of  course,  no  consideration  whatever  moved 
from  him,  nor  does  it  appear  that  he  was  related  in  blood  to  any  party  from  whom 
uj  consideration  did  move,  or  indeed  to  any  of  the  parties  to  the  marriage  articles. 

It  seems,  therefore,  that  nothing  short  of  the  establishment  of  the  broad  general 
proposition  attributed  to  Lord  Chief  Justice  Hale  in  Jenkins  v.  Keymis  (1  Lev. 
160,  237  ;  1  Gha.  Ga.  105),  could  support  his  claim. 

When  this  cause  was  heard,  it  was  stated  that  there  was  a  case  depending  in 
the  Court  of  King's  Bench,  upon  a  reference  from  the  Court  of  Chancery,  in  which 
the  general  question  might  possibly  be  decided.  It  afterwards  appeared,  however, 
that  the  case  alluded  to  turned  upon  its  own  particular  circumstances,  and  would 
[264]  ^  DO  precedent  for  the  decision  of  the  qoestion  before  me.  In  the  mean 
time,  the  case  of  Johnson  v.  Legard  had  occurred  here,  in  which  the  question  was, 
whether  limitations  in  a  marriage  settlement  to  the  brothers  of  the  settlor  were 
good  against  a  subsequent  purchaser  for  a  valuable  consideration.  That  case 
being  sent  to  law,  my  judgment  was  again  suspended ;  for,  although  a  decision 
in  favour  of  the  brothers  would  not  necessarily  be  an  authority  for  the  Plaintiff's 
elaim,  a  decision  the  other  way  would  be  a  direct  authority  against  it.   The  case 
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has  been  lately  decided,  and  the  Court  of  King's  Bench  hare  certified  that  the  limita- 
ti(m8  to  the  brothers  were  void  against  the  purchasers.  This  decision  expressly 
negatives  the  proposition,  that  every  limitation  in  a  settlement  is  protected  and 
rendered  valuable  oy  the  consideration  of  marriage.  And,  to  that  extent,  I  entirely 
concur  in  the  opinion  given.  I  say,  to  that  extent ;  because  the  negative  of  the 
general  proposition  is  sufficient  for  the  decision  of  the  present  cause,  and  I  do  not 
wish  to  prejudice  any  other  question  that  may  be  made  when  the  certificate  comes 
before  the  Court  for  confirmation.{l) 

[255]  There  are,  certainly,  cases  in  which  a  Court  of  Equity  has  executed  coven- 
ants in  marriage  settlements  in  favour  of  collateral  relations  (see  Pidvertoft  v. 
PtUvertoft,  18  Yes.  92,  and  cases  cited) ;  but  I  am  not  aware  of  any,  in  vhich 
it  has  been  laid  down,  that  a  covenant  in  favour  of  a  stranger  is  to  be  carried  into 
execution,  merely  because  it  is  found  in  a  marriase  settlement.  For  aught  that 
appears  in  this  cause,  Sir  Biehard  Sutton  must  be  taken  to  be  a  mere  stranger ;  and, 
therefore,  the  bill  must  be  dismissed,  with  costs  as  to  the  trustees,  without  ooats 
as  to  the  heir  at  law. 

(1)  The  case  of  Johnson  v.  Legard  is  not  yet  reported.  On  the  16th  and  1 7th  of 
July  1818  it  came  before  the  Vice  Chancellor  for  further  directions  upon  the  certifi- 
cate, when  His  Honor  was  pleased  to  confirm  the  same.  The  case  of  Smith  v. 
Garland  (2  Mer.  123),  was  cited  in  argument,  but  held  not  to  govern  the  question 
in  Johnson  v.  Legard,  the  Bill,  in  the  latter  case,  being  filed  by  creditors,  and  by 
the  person  claiming  under  the  voluntary  settlement,  not  by  the  settlor,  as  in  Smith 
V.  GitrUmd.  In  both  cases  the  Defendant  (who  was  the  purchaser)  raised  by  his 
answer  the  objection  to  the  title  founded  on  the  voluntary  settlement,  but  sub- 
mitted to  perform  the  agreement  if  the  Court  should  be  of  opinion  that  a  good 
title  could  be  made.   [See  S.  C.  3  Madd.  283  ;  6  M.  &  S.  60  ;  Turn.  &  B.  281.] 

[266]  W.  H.  WoRRALL,  and  Ann  Worrall,  Infants,  Plaintiffs,  and  A.  Jacob 
(Assignee  of  Graham  Wilkinson,  Bankrupt),  Ann  Worrall,  Widow,  and 
Otbebb,  Defendants.  BolU.   Nov.  IS,  1816;  Aug.  U,  IS17. 

[Jee  V.  Thurlow,  1824,  2  B.  &  G.  554  ;  Jones  v.  WaiU,  1839,  7  Scott,  335;  Wilson 
V.  y^ilson,  1848, 14  Sim.  417  ;  Hall  v.  Hall,  1872,  L.  R.  14  Eq.  377.] 

By  deed  of  separation  the  husband  (a  trader  liable  to  the  bankrupt  laws)  coven- 
ants with  a  trustee  for  the  wife,  in  consideration  of  being  indemnified  from 
all  debts  and  engagements  which  might  be  contracted  bv  her  during  the  separa- 
tion, to  release  his  remainder  in  fee  in  certain  estates  (of  which  he  was  tenant 
for  life,  with  remainder  to  the  wife  for  life,  with  remainder  to  the  issue  of  the 
marriage,  with  remainder  to  himself  in  fee),  to  such  uses,  &c.,  as  the  wife  shall 
by  deed  or  will  appoint ;  with  power  to  the  wife  to  revoke  the  uses  of  such  deed 
or  will.  The  wife  executes  the  power  by  deed,  which  she  retains  in  her  posses- 
sion, and  afterwards  alters,  and  re-executes.  Held,  first,  that  the  covenant, 
although  entered  into  on  occasion  of  a  separation  between  husband  and  wife, 
was  yet  binding  in  equity,  being  made  to  a  third  party ;  secondly,  that  it  mi^ht 
be  supported  against  creditors,  under  the  statute  of  James,  by  the  consideration 
of  indemnity  against  the  wife's  debts  and  engagements  ;  thirdly,  that,  the  deed 
of  appointment  containing  no  power  of  revocation,  although  it  was  contained 
in  the  instrument  creating  the  original  power,  the  re-execution  was  void,  and 
the  original  appointment  therefore  was  decreed  to  be  carried  into  execution. 

By  settlement  made  after  the  marriage  of  Graham  "Wilkinson  (a  trader  liable 

to  the  bankrupt  laws)  and  Mary  his  wife,  in  consideration  thereof,  Wilkinson 
and  his  wife  conveyed  an  estate  (to  which  she  was  entitled  as  tenant  in  tail  under 
the  will  of  her  father)  in  order  that  a  recovery  might  be  suffered  (which  was 
suffered  accordingly)  to  the  use  of  the  husband  for  life,  remainder  to  trustees  to 
preserve,  &c.,  remainder  to  the  wife  for  life,  remainder  to  the  children  of  the  marriage, 
as  the  husband  and  wife  jointly,  by  deed,  or  (in  default  of  joint  appointment)  as 
the  survivor  should,  by  deed  with  or  without  power  of  revocation,  or  by  will,  ap- 
[257}-point,  and,  in  default  of  appointment,  to  the  use  of  the  first  and  other  sons 
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of  the  marriage  in  succession,  in  tail,  remainder  to  all  and  every  the  daughters 
of  the  marriage  equally  as  tenants  in  common  in  tail,  and  in  default  of  such  issue, 
to  the  use  of  the  surrivor  of  them  (the  said  0.  Wilkinson  and  his  wife),  his  or  her 
assigns  for  ever. 

A  separation  afterwards  took  place  between  WUkiTtson  and  his  wife ;  and  by 
indenture  entered  into  on  the  occasion  of  that  separation,  and  made  between  the  said 
Graham  Wilkinson  and  Mary  his  wife  of  the  one  part,  and  William  Worrall  (who 
was  brother  to  Mrs.  WUkinsonj  and  father  of  the  infant  Plaintiffs)  of  the  other  part, 
reciting  the  settlement,  and  that  in  consideration  thereof  Wilkinson  had  agreed  to 
enter  into  covenants  for  payment  to  his  said  wife  of  an  annuity  of  £70  for  her  sole  and 
separate  use  during  such  separation,  and  for  releasing  to  her,  or  such  persons  as  she 
should  appoint,  the  remainder  or  remainders  in  fee  to  which  he  might  be  entitled 
under  the  settlement  in  default  of  issue,  and  that  Worrall  had  agreed  to  save  harmless 
and  indemnified  the  said  Wilkinson,  his  executors,  &c.,  from  all  debts  and  engage- 
ments that  his  wife  might  contract  during  the  separation,  Wilkinson  covenanted 
with  Worrall,  accordingly,  that,  in  case  he  should  survive  his  wife,  and  there 
should  be  no  issue  of  the  marriage  at  her  death,  he  would,  immediately  on  her  death, 

*  release  and  assure  unto  trustees,  or  otherwise,"  all  his  remainder  in  fee,  after  his  own 
decease,  in  the  said  estate,  "  to  the  ubb  of  such  persons,  and  for  such  estate,  &c.,  and 
"  upon  such  trusts,  &c.,  with  or  without  power  of  revocation  and  new  appointment, 

*  as  his  said  wife  should,  notwithstanding  her  coverture,  by  any  deed  under  her 

*  hand  and  seal  (executed  as  therein  mentioned)  or  by  will  (which  deed  or  will  she 
"  was  thereby  fully  authorized  to  make,  alter,  or  revoke),  notwithstanding  her 

*  <«H|258]-Terture  appoint ; "  and,  in  default  of  appointment,  to  the  use  of  her  right 
"  heirs  for  ever.(l) 

By  deed  poll,  dated  the  25th  oiAprU  1797,  duly  executed  according  to  the  power, 
Mary  WUktnson  appointed  that,  in  case  of  her  death,  living  her  husband,  he  (the 
said  G.  Wilkin$on),  should,  immediately  after  her  decease,  convey  the  said  remainder 
in  fee  to  the  use  of  the  said  W,  E.  WorraU  for  life,  and  after  his  decease  to  the  use  of 
his  children  as  tenants  in  common. 

Afterwards,  on  the  28th  of  the  same  month,  the  deed  was  re-sealed  and  re- 
delivered by  Mary  Wilkinson  in  the  presence  of  the  same  persons  who  were  witnesses 
to  the  first  sealing  and  deHvery  thereof ;  an  interlineation  having  been  first  intro- 
duced, after  the  estate  for  life  to  W.  H.  WorraU,  "  to  the  use  of  Ann  WorraU  his  wife 
for  her  life,  and  after  the  several  deceases  of  the  said  W.  H.  Worrall  and  Ann  his  wife," 
to  the  children  as  before. 

Mary  Wilkiruon  died  in  Sepie-mber  1799,  without  having  had  any  issue,  leaving 
lier  husband,  and  the  said  W.  H.  Worrall,  surviving. 

In  Febnuwy  1806,  a  commission  of  bankrupt  issued  against  Wilkinson,  under 
which  the  Defendant,  Jacob,  was  chosen  assignee. 

Graham  Wilkinson  (the  bankrupt)  died  in  May  1807,  without  having  ever  made, 
and  without  having  been  called  upon  to  make,  a  conveyance  of  the  estate  according  to 
his  covenant. 

[259]  Worrall  also  died,  leaving  the  Plaintiff  his  children,  and  the  Defendant  Ann 
WorraU  his  widow,  surviving. 

The  bill  filed  by  the  children  of  Mr.  and  Mrs.  Worrall  insisted  that  the  re-execution 
of  the  deed  of  appointment  by  Mrs.  Wilkinson  did  not  alter  the  legal  effect  of  the  deed, 
for  that,  after  it  was  executed,  she  had  no  power  to  revoke,  or  appoint  to  any  new 
uses ;  and  it  prayed  (as  against  the  assignee)  a  conveyance  of  the  estate,  pursuant  to 
the  covenant  of  the  deed  of  separation  and  the  appointment ;  and  an  account  of  the 
rents  and  profits. 

Sir  S.  iionUly  and  He<Ud,  for  the  Plaintiffs. 

Bdl,  for  the  Ddendant  Mrs.  WorraU. 

Agar  and  Pepys,  for  the  Assignees. 

Wetherell,  for  another  party  in  the  same  interest. 

Three  questions  were  raised  ;  first,  upon  the  deed  of  separation,  whether  a  court 
of  equity  would  carry  into  execution  the  covenant  which  it  contained,  being  a  coven- 
ant arising  out  of,  and  founded  upon,  that  transaction  ;  as  to  which  were  cited  Lord 
St.  John  V.  Lady  St.  John  (11  Ves.  526),  Legard  v.  Johnson  (3  Ves.  352),  Lord  Rodney 
T.  Chambers  (2  £ast,  283.    And  see  other  cases  cited  in  Lord  v.  Lady  St.  John). 

The  second  question  was,  whether  the  covenant,  if  otherwise  to  be  supported, 
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was  not  void  as  against  creditors,  being  unsupported  by  any  valuable  consideration, 
and  Mr.  Wilkinson  having  been  (as  appeared  from  the  evidence)  a  trader  at  the  time 
of  entering  into  it.  And,  as  to  this,  it  was  said  that  the  ease  came  within  the  statute 
of  James  (1  Jac.  1,  c.  15,  §  5).  But  it  was  answered,  that  the  covenant  from  the 
trustee  to  indemnify  the  husband  against  the  [260]  debts  of  the  wife  was  in  itself  a 
sufficient  valuable  consideration  to  support  the  transaction  -  and  Stephens  v.  Olive 
was  principally  relied  upon  in  support  of  that  proposition.  (2  Bro.  C.  C.  38.  And  see 
the  other  cases  referred  to  in  his  Honour's  judgment.) 

The  third  point  was  as  to  the  claim  of  the  widow  Mrs.  Worrall  to  an  estate  for  life 
under  the  deed  of  appointment,  as  it  had  been  re-ezecuted  and  re-delivered  by  Mrs. 
WUhinson,  no  power  of  revocation  having  been  reserved  in  the  instrument  of  appoint- 
ment, although  contained  in  the  original  power.  Hele  v.  Bond.{i)  But  in  answer  to 
this  it  was  oleerved  that  the  deed  was  voluntary  on  the  part  of  Mrs.  Wilkinson,  and. 
after  its  first  execution,  had  been  retained  by  her  in  her  own  custody  ;  and  it  was 
said  that,  where  the  possession  of  such  a  deed  has  not  been  parted  with,  it  still  remains 
in  the  power  of  the  maker  of  tlie  instrument  to  alter  or  vary  it  at  pleasure.  Glavering 
V.  Clavering  (2  Vern.  473),  Naldred  v.  GUham  (1  P.  Wms.  579),  Boughton  v. 
Bouahton  (1  Atk.  625). 

[My  note  of  the  arguments  in  this  case  being  very  imperfect,  I  have  been  in- 
duced to  subjoin  in  a  note  the  substance  of  opinions  of  Counsel  taken  upon  the 
occasion  mentioned  below,  and  which  were  the  foundation  of  most  that  was  after- 
wards urged  on  both  sides  at  the  hearing.]  (3) 

[261]  The  Master  of  the  Bdls  [Sir  Wm.  Grant].  By  a  settlement  executed  by 
Graham  Wilkinson  and  his  wife,  the  estate  in  question  in  this  cause,  which  had 
[262]  heen  originally  her  property,  stood  limited,  in  default  of  issue  of  their  bodies,  to 
tbe  survivor  of  them  in  fee.  [263]  A  separation  afterwards  taking  place  between 
them,  Mr.  Wilkinson  covenanted  with  a  trustee  to  pay  his  wife  an  [264]  annuity  of 
£70  per  annum,  and  to  convey  his  contingent  estate  in  fee  to  such  person  as  she 
should  by  deed  [266]  or  will  appoint.  The  trustee,  on  his  side,  covenanted  to 
indemnify  the  husband  against  the  wife's  debts,  and  [266]  Against  any  demand 
for  alimony  which  she  might  at  any  time  make. 

[267]  She  executed  an  appointment  in  favour  of  the  Plaintiffs,  by  a  deed  properly 
attested,  in  which  she  did  not  reserve  to  herself  any  power  of  revocation.  A  few  days 
after  the  execution,  she  directed  an  interlineation  to  be  made  in  the  deed,  ^ving  to 
Mrs.  Worrall,  the  mother  of  the  Plaintiff,  a  life  estate,  in  priority  to  the  limitation 
previously  made  to  them,  and  then  she  re-executed  the  deed. 

Mr.  Wilkinson  survived  his  wife, — he  became  a  bankrupt,  and  is  now  dead.  The 
bill  LB  filed  by  the  Plaintiffs,  as  appointees  of  Mrs.  Wilkinson,  for  a  conveyance  of  the 
estate,  agreeably  to  Mr.  Wilkinson's  covenant,  and  for  an  account  of  the  rents  and 
profits  since  his  death. 

On  the  part  of  his  assignees,  two  objections  are  made  to  this  claim.  First,  it  was 
said,  the  Court  will  not  [268]  execute  any  covenant  contained  in  a  deed  of  separation 
between  husband  and  wife. — Secondly,  That  this  covenant  is  void,  as  against  creditors^ 
for  want  of  a  sufficient  consideration  to  support  it ;  Mr.  Wilkinson  having  been  a 
trader  when  the  deed  of  separation  was  executed. 

If  these  objections  do  not  prevail,  and  the  covenant  is  to  be  executed,  then,  on  the 
part  of  Mrs.  Worrail,  it  is  contended,  that  the  limitation  to  her  for  life  was  well  intro- 
duced into  the  deed  of  appointment. 

As  to  the  first  point,  1  apprehend  it  to  be  now  settled,  that  this  Court  will  not 
carry  into  execution  articles  of  separation  between  husband  and  wife.  It  recognizes 
no  power  in  thera  to  vary  the  rights  and  duties  growing  out  of  the  marriage  contract, 
or  to  effect,  at  their  pleasure,  a  partial  dissolution  of  that  contract.  It  should  seem 
to  follow,  that  the  Court  would  not  acknowledge  the  validity  of  any  stipulation  that 
is  merely  accessary  to  an  agreement  for  separation.  The  object  of  the  covenants 
between  the  husband  and  the  trustee,  is  to  give  efficacy  to  the  agreement  between 
the  husband  and  the  wife  ;  and  it  does  seem  rather  strange,  that  the  auxiliary  agree- 
ment should  be  enforced,  while  the  principal  agreement  ia  held  to  be  contrary  to  the 
spirit,  and  the  policy,  of  the  law.  It  has,  however,  been  held,  that  engagements 
entered  into  between  the  husband  and  a  third  party  shall  be  held  valid  and  binding, 
ahhough  they  originate  out  of,  and  relate  to,  that  unauthorised  state  of  separation, 
in  which  the  husband  and  wife  have  endeavoured  to  place  themselves.   I  am,  there- 
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fore,  onlyto  repeat  what  the  Lord  Chancellor  has  said  in  the  case  of  Lord  St.  John  v. 
Lady  St.  John  (11  Vea.  637) — "  If  this  were  res  integra,  untouched  by  dictum  or 
"  decision,  I  would  not  have  permitted  such  [269]  a  covenant  to  be  the  foundation  of 
"  an  action,  or  a  suit  in  this  Court.  But,  if  dicta  have  followed  dicta,  or  decision  has 
"  followed  decision,  to  the  extent  of  settling  the  law,  I  cannot,  upon  any  doubt  of  mine, 
'  as  to  what  ought  originally  to  have  been  the  decision,  shake  what  is  the  settled  law 
"  upon  the  subject." 

As  to  the  second  point,  I  think  I  must,  upon  the  evidence,  hold  Mr.  WUkinson  to 
have  been  a  trader  at  the  time  when  he  executed  this  deed.  He  certainly  was  in 
trade  before,  and  it  does  no&  distinctly  appear  that  he  had  given  up  business  at  the 
period  in  question.  Then,  is  this  a  covenant  for  a  valuable  consideration,  within  the 
meaning  of  the  statute  1  (1  Jac.  1,  cap.  15,  s.  5.)  Mr.  Wilkinson,  as  I  have  before 
stated,  stipulates,  on  the  one  side,  to  pay  his  wife  an  annuity  of  £70  per  annum,  and 
to  convey  according  to  her  appointment ;  and  the  trustee,  "  for  the  considerations 
"  aforesaid,"  engages  to  indemnify  the  husband  against  debts  and  alimony.  It  was 
said,  that  an  indemnity  against  the  wife's  debts  is  an  indemnity  against  nothing,  as 
the  husband,  living  apart  from  his  wife,  and  allowing  her  a  separate  maintenance, 
is  not  liable  to  pay  her  debts.  That,  however,  is  too  largely  stated — for  questions 
frequently  arise,  as  to  the  husband's  liability,  notwithstanding  a  separate  maintenance 
is  provided  for  the  wife.  The  sufficiency  of  the  maintenance,  according  to  the 
oonditioa  and  fortune  of  the  parties,  is  heM  to  be  a  questbn  for  the  consideration  of 
the  Jury.  This  covenant  may,  therefore,  afford  a  most  important  protection  to  the 
husband,  and  throwa  burthensome  obligation  on  the  trustee.  In  Hyde  v.  Price  (3  Ves, 
437),  Lord  Alvanleu  calls  it  a  very  material  covenant,  although  at  that  time  it  was 
held  that  a  married  woman,  having  a  separate  maintenance,  might  herself  be  sued 
[270]  debts  she  contracted.    And  it  is  not  against  debts  alone,  but  against  any 

claim  of  alimony,  that  the  husband  is  in  this  case  indemnified.  A  covenant  of 
indemnity,  even  against  debts,  has  so  often  been  held  to  amount  to  a  valuable  con- 
sideration, that  I  do  not  think  myself  at  liberty  to  treat  it  as  an  open  question. 
Though  Lord  Hardwicke  had  no  occasion  expressly  to  decide  it  in  Fitzer  v.  Fitzer 
(2  Atk.  252,  511),  yet  he  laid  great  stress  on  the  absence  of  such  a  covenant.  The 
ease  affords,  therefore,  an  ailment  by  implication  in  favour  of  its  effect.  In  Stephens 
V.  Olive  (2  Bro.  C.  C.  90),  it  was  held  by  I^rd  Kenyan  to  be  a  covenuit  for  a  valuable 
eondderation.  The  same  point  was  ruled  by  Lord  Bosslyn  in  the  case  of  The  King 
V.  Brewer  (Bro.  G.  C.  93,  note),  and  Mr.  Justice  BuUer,  in  Compton  v.  Collinson 
(2  Bro.  C.  0.  38),  says,  that  "  the  deed  made  on  the  separation  was  clearly  founded 
'  on  a  good  and  valuable  consideration,  the  husband  being  indemnified  from  all  debts 
"  which  the  wife  may  contract."  No  contrary  determination  has  been  cited  ;  and, 
therefore,  I  must  hold,  that  this  covenant,  being  grounded  on  a  valuable  consideration, 
ia  to  be  specifically  performed. 

As  to  Mrs.  Worrall's  claim,  the  objection  to  it  is,  that,  as  Mrs.  Wilkinson  had 
reserved  no  power  of  revocation,  she  could  not  insert  a  limitation,  which  had,  pro 
tanto,  the  effect  of  revoking  the  appointment  she  had  already  made.  The  answer 
attempted  to  be  given  to  this  objection,  was,  that,  as  this  was.  on  the  part  of  Mrs. 
Wilkinson,  a  mere  voluntary  deed,  which  had  not  been  out  of  her  own  custody,  she 
might  cancel  or  revoke,  and  a  fortiori  alter  it,  at  her  pleasure.  But  there  is,  I  con- 
ceive, no  authority  for  the  pr^wsition  so  broadly  stated.  The  case  of  Clavering  v. 
Ciavering  (2  Vern.  473)  is  a  di-{271]-rect  authority  the  other  way.  Both  deeds  were, 
in  that  case,  ahke  voluntary.  Neither  had  ever  been  out  of  the  possession  of  the 
grantor.  Yet  it  was  determined,  first  by  the  Court  of  Chancery,  and  afterwards  by 
the  House  of  Lords,  that  the  fircrt  deed  was  not  revoked  by  the  second.  The  case  of 
Naldred  v.  GUham  (1  P.  Wms.  579)  turned  on  its  own  particular  circumstances,  as 
is  observed  by  Lord  Hardwiclce,  in  Boughton  v.  Boughton  (1  Atk.  625).  Sir  Joseph 
Jekyll  had  conceived  it  to  be  so  clear  that  a  voluntary  deed,  once  perfected,  could  not 
be  revoked  at  pleasure,  that  he  established  the  copy  of  the  first  deed,  though  the 
original  had  been  destroyed  by  the  maker.  If  Lord  Macclesfield  had  meant  to  affirm 
the  proposition  stated  on  the  part  of  Mrs.  Worrall,  he  would  only  have  had  to  say,  in 
tiiree  words,  that,  as  the  first  deed  was  voluntary,  and  had  been  cancelled  by  the 
maker,  the  second  must  necessarily  prevail.  Instead  of  this,  he  enters  into  a  detailed 
consideration  of  all  the  circumstances  of  the  case,  and  thinks  himself  warranted  to 
infer  from  them,  that  Mrs.  Naldred  had  been  imposed  upon  in  making  the  first 
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settlement  an  absolute  conveyance.  Here,  there  is  not  the  least  evidence  of  mistake, 
or  misapprehension,  in  framing  the  deed,  as  it  at  first  stood.  The  mere  attempt  to 
vary  the  disposition,  cannot,  of  itself,  prove,  that  the  omission  of  a  power  of  reTOcation 
was  occasioned  hy  fraud  or  mistake  ;  for  then  the  second  disposition  must  in  every 
case  prevail.  All  it  shews,  is,  that  the  party  mistook  the  law,  and  conceived  that  a 
deed  might  be  altered  or  revoked,  though  no  power  of  revocation  had  been  reserved. 

I  am  of  opinion,  that  it  is  the  appointment,  as  it  originally  stood,  that  is  to  be 
carried  into  execution. 

(1)  This  deed  is  not  sufficiently  set  forth  in  the  pleadings  ;  but  the  true  nature  of 
its  provisions  may  be  collected  from  His  Honour's  judgment,  founded  either  on 
inspection  of  the  deed  itself,  or  on  the  admission  of  parties  at  the  hearing. 

(2)  Pre.  Cha.  474  1  Eq.  Ab.  342,  and  more  fully  stated  in  Sugden  on  PowerS; 
Appendix,  No.  2.    See  also  Sugd.  on  Powers,  Sect.  7,  p.  303  &  seq.  second  edition. 

(3)  After  the  death  of  Mrs.  Wilkinson,  and  before  the  bankruptcy  of  her  husband, 
a  case  was  submitted  to  Counsel,  in  which,  after  stating  the  deed  of  separation,  as 
recited  in  the  deed  of  appointment,  and  also  the  deed  of  appointment,  their  opinions 
were  asked  as  to  the  following  queries. 

"  Whether  the  deed  of  separation  containing  the  power  of  appointment,  and  the 
deed  of  appointment  made  in  pursuance  thereof,  can  stand  good  as  against  a  legal  and 
bona  fide  purchaser,  or  against  a  creditor,  who  might  prosecute  a  commission  of 
bankruptcy  against  Graham  Wilkinson  grounded  on  an  act  committed  long  after  the 
execution  of  the  deed  of  separation  t  Or  whether  the  deed  of  separation  is  void,  and 
the  subsequent  appointment  also,  and  Mr.  Wilkinson  has  still  an  estate  in  fee  in  the 
premises  (he  now  being  in  possession)  1 " 

1.  "  If  the  deed  of  the  16th  of  March  1780  waa  the  only  deed  executed  on  the 
separation  of  Mr.  and  Mrs.  Wilkinsony  and  there  was  no  contract  or  arrangement 
between  them,  under  which  Mr.  Wilkinson  was  benefited,  his  agreement  in  that  deed 
to  convey  the  estate,  in  the  event  of  his  surviving  Mrs.  WUhmson,  to  such  uses  as 
she  should  appoint,  was  purely  vohintary,  and  therefore  falls  within  1  Ja».  1,  c.  15, 
8.  5,  by  which  the  commissioners  of  bankrupts  are  authorised  to  convey  to  the 
assignees  all  the  bankrupt's  lands  and  goods  previously  sold  or  dis]}0sed  of  by  him, 
unless  such  sale  or  disposition  of  them  was  macle  on  the  marriage  of  his  children  or  for 
some  valuable  consideration.  If  therefore  a  commission  of  bankrupt  should  be  sued 
out  against  Mr.  Wilkinson,  though  grounded  on  an  act  committed  long  after  the 
execution  of  the  deed  of  separation,  the  bargain  and  sale  of  the  commissioners  would 
vest  the  estate  in  the  assignees  for  the  benefit  of  the  creditors.  Independent  of  a 
commission  of  bankruptcy,  by  the  27  Eliz.  c.  4,  a  settlement  without  a  valuable 
consideration  is  void  against  subsequent  purchaser.  And  it  has  been  held  that  this 
extends  to  purchasers  even  with  notice  of  the  settlement.  {Evelin  v.  TempUr, 
2  Bro.  C.  C.  148.)  It  should  seem,  therefore,  that,  on  the  supposition  I  have  stated, 
of  the  transaction  resting  solely  on  the  deed  of  separation,  Mr.  Wilkinson  may  now 
ma^e  a  good  title  to  a  purchaaer  of  the  estate,  though  that  purchaser  should  have 
notice  ofthe  separation  ;  and  even  without  resorting  to  either  of  these  statutes,  as 
the  legal  estate  is  evidently  vested  in  Mr.  Wilkinson,  it  is  very  doubtful  whether, 
if  the  separation  deed  is  voluntary,  a  Court  of  Equity  would  decree  either  Mr. 
Wilkinson  to  execute  a  conveyance,  or  otherwise  carry  the  agreement  of  t^at 
deed  into  execution." 

2.  "  The  appointment  executed  by  Mrs.  Wilkinson,  under  the  power  reserved  to 
her  by  the  deed  of  separation,  is  an  effectual,  valid,  and  existing  appointment ;  not 
at  all  coming  within  the  statute  of  Elizabeth  in  favour  of  creditors ;  and  the  same 
cannot  be  affected  by  any  sale  to  be  made  by  Mr.  Wilkinson,  or  any  act  of  bankruptcy 
committed  by  him ;  and  no  effectual  metuis  cui  be  taken  to  destroy  the  effect  thereof. 
Mis  Wilkinson  was  a  purchaser  for  a  vahiable  consideration  under  the  deed  of  separa- 
tion, even  if  no  clause  is  therein  inserted  (which  I  have  no  doubt  there  was)  to  in- 
demnify Mr,  Wilkinson  against  her  debts.  If  any  authority  were  necessary  to  be 
resorted  to,  the  case  of  SUjihens  v.  Olive  (2  Bro.  C.  C.  90)  and  the  note  of  ^in^  v. 
Brewer,  at  the  end  of  that  case,  are  decisive  on  the  question." 

The  case  was  then  sent  again  to  the  gentlemen  who  had  given  these  different 
opinions,  and  who  wrote  upon  it  as  follows. 

1.  "  The  personal  undertaking  of  the  Trustee  to  indemnify  him  generally  against 


Digitized  by  Google 


8XEB.  871. 


WORRALL  V.  JAOOB 


all  Mrs.  Wilkinson^s  debts  might,  perhaps,  be  considered  a  benefit  to  Mr.  Wilkinson ; 
and,  if  there  be  such  a  contract,  might  take  it  from  the  conclusion  of  law  upon  which 
the  whole  of  mj  opinion  proceeds.  But,  if  there  be  no  such  covenant,  and  Mr., 
Wilkinson  did  not  otherwise  derive  a  benefit  from  the  separation,  I  think  the  settle- 
ment would  be  considered  to  fall  within  the  statutes,  and  would  therefore  be  void 
against  a  purchaser  for  a  valuable  consideration.  I  have  only  to  observe  further,  that 
the  statute  of  Elizabeth  contains  a  difference  with  respect  to  creditors  and  purchaseis, 
and  that  this  distinction  is  preserved  in  all  the  decisions  upon  the  statute. 

2.  *  I  think  that  a  separation  alone  between  man  uia  wife  would  be  a  good  con- 
sideration within  the  statute  27  Eliz.,  but  that  a  covenant  from  Trustees  is  not  only 
a  good  but  a  valuable  consideration,  imd  would  take  a  conveyance  out  of  the  statute 
of  either  Elisabeth  in  favour  of  purchasers,  or  James  in  favour  of  creditors." 

In  consequence  of  the  difierence  still  prevailing  in  these  opinions,  a  case  was  now 
submitted  to  two  other  gentlemen,  in  which,  takmg  it  for  granted  that  a  covenant 
from  the  Trustee  to  indemnify  Mr.  W.  from  his  wife's  debts  was  contained  in  the  deed 
of  separation,  and  bearing  it  in  mind  that  Mr.  W.  thereby  agreed  to  pay,  and  did 
aetuwly  pay  her  an  annuity  of  £70  from  the  date  of  such  deed  of  separation  to  the 
time  of  her  death,  and  then  paid  the  expenses  of  her  funeral,  the  following  queries 
were  subjoined : — '  Is  a  separation  between  man  and  wife  considered,  either  in  law 
or  equity,  a  good  consideration,  within  the  meaning  of  the  statute  of  Eligabeth  t 
And,  if  a  covenutt  to  indemnify  from  debts  actually  exists,  whether  that  is  such  a 
vahiable  consideration  as  to  take  the  case  out  of  the  statute  of  Jamas  % " 

1.  "  The  separation  of  Mr.  and  Mrs.  Vfilidnson,  on  the  terms  of  his  allowing  her 
a  separate  maintenance  of  £70  per  annum,  guaranteed  by  the  covenant  of  a  third 
person  from  any  debts  she  might  contract,  cannot  be  considered  a  valuable  consideration 
within  the  statute  1  Joe.  1,  c.  15,  s.  5.  If,  therefore,  the  deed  of  separation  and  con- 
sequent appointment  could  be  considered  in  the  nature  of  a  conveyance,  I  should  be 
of  opinion  that,  on  a  commission  of  bankruptcy  being  now  issued  against  Mr.  'Wilkin' 
son,  the  fee  in  question  would  pass  by  the  commissioners'  bargain  and  sale  under  the 
above  statute,  as  if  no  such  deed  of  separation  or  appointment  had  ever  existed  ;  and, 
eonsequently,  that  the  assignees  under  such  commission  would  be  at  liberty  to  sell 
the  sune  for  the  benefit  of  uie  creditors  seeking  relief  under  such  commission.  But, 
inasmu<^  as  the  freehold  is  clearlv  in  Mr.  WtZHnson,  he  having  never  actually  con- 
veyed the  same  to  the  appointee,  out  only  covenanted  so  to  do,  I  am  of  opinion  that, 
OQ  this  ground  (independently  of  the  statute  of  Jam««),  the  commission  of  bankruptcy 
would  operate  upon  it,  the  Court  of  Chancery  having  in  several  cases  refused  to  carry 
voluntary  contracts  into  execution  against  the  assignees  Whether,  without  a  com- 
loission  of  bankruptcy,  Mr.  yfUHnson  himself  could,  under  statute  27  Eliz.  c.  4,  make 
a  good  title  in  fee  to  a  purchaser,  appears  to  me  a  very  doubtful  point,  in  as  much  as 
the4thsection  of  that  act  provides  that  it  shall  not  impeach  any  conveyance,  assurance, 
&&,  m^bupon  agood  andiona  fide  consideration.  Now  I  strongly  incline  to  think,  that 
a  good  and  bona  fide  consideration  under  this  act  will  admit  of  a  much  more  extensive 
construction  thanthe  valuable  consideration  required  by  the  statute  1  Jac.  1,  c.  15,  s.  6. 
I  therefore  hold  it  by  no  means  dear,  that  a  purchaser  from  Mr.  VfiXkinson  would 
hold  the  premises  free  from  the  contract  contamed  in  the  deed  of  separation.  At  all 
events,  I  think,  this  point  will  fairly  admit  such  difference  of  opinion,  as  to  preclude 
all  hopes  of  a  purchaser,  without  the  aid  of  a  commission  of  bankruptcy.  Upon  the 
whole,  I  am  of  opinion,  that  a  commission  of  bankrupt  against  Mr.  vfilkinson  would 
have  the  effect  of  appropriating  the  value  of  the  fee  in  question  towards  the  payment 
of  his  creditors,  and  that  such  measure  is  the  only  way  under  which  that  end  can  be 
obtained." 

2.  "  If  the  contract  of  the  trustees  to  indemnify  Mr.  W.  against  his  wife's  debts  be 
a  valuable  consideration  within  the  statute  of  the  1st  of  James,  the  deeds  of  separation 
and  appointment  are  good  against  all  the  world  ; — if  not,  the  fee  simple  of  the  estate 
may  be  sold  by  the  assignee  for  the  benefit  of  the  creditors.  And  the  cases  of  Stephens 
v.  Olive,  and  The  King  v.  Brewer,  which  decide  in  general  terms  that  a  contract  of 
in^mnity  against  a  wife's  debts  is  a  valuable  consideration,  appear  to  me  conclusive 
authorities  in  support  of  those  two  deeds.  I  conceive,  further,  that,  if  the  considenip 
tion  be  such  a  good  and  valuable  one,  that  the  conveyance,  if  made,  would  not  be  set 
aside  in  favour  of  creditors,  the  Court  would  decree  it  to  be  made  on  an  application  to 
that  effect  ftom  Mrs.  W.'s  appointee.   See  Tyrrell  v.  Hope  (2  Atk.  5G2).  Walker  v. 
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BuTTom  (1  Atk.  94),  Brown  v.  James  (ib.  188).  In  the  last  paragraph  of  Tyrrell  v. 
Bo^,  the  Master  of  the  Rolls  is  reported  to  have  said,  that,  though  the  wife  was 
entitled  in  that  case  to  relief  against  the  assignees,  yet  it  should  be  without  costs,  as  it 
was  their  duty  (being  only  trustees  for  the  creditors  at  large)  to  bring  a  case  so  circum- 
stanced  before  the  Court.  I  think  the  present  case  doubtful  enough  to  make  the  same 
thing  proper  here.  The  deeds  in  question  might  be  attacked  on  the  13  Elie.  as  I  am 
informed  that  Mr.  Wilkinson,  at  the  time  of  their  execution,  was  considerably  in  debt, 
andhord Hardtoicke's  declaration  might  be  relied  on  (1  Atk.  15),  that  he  had '  hardly 
known  one  case,  where  the  person  conveying  was  indebted  at  the  time  of  the  con- 
veyance, that  had  not  been  deemed  fraudulent.'  But  the  strongest  ground  of  argu- 
ment would  arise  from  the  distinction  between  Stephens  v.  Olive,  which  turned  upon 
13  Eli».^  and  the  present  case,  £alling  within  the  1st  James.  An  appeal  might  be 
made  to  the  partiality  of  the  Court  to  creditors  under  a  commission,  sanctioned  and 
enjoined  by  the  first  section  of  21  Jac.  1,  c.  19,  which  enacts  '  that  all  laws  against 
'  bankrupts  shall  be  largely  and  beneficially  construed  for  their  aid,  help,  and  relief. ' 
From  the  use  of  the  word '  valuable,'  in  1  Jac.  1  (not '  good  and  bona  fide  '  as  in  other 
places),  an  intention  might  be  presumed  in  the  legislature  to  protect  no  considerations 
against  creditors  but  such  as  have  produced  some  certain  actual  benefit  to  the  estate, 
capable  of  enriching  it  before  the  bankruptcy,  or  afterwards  pf  being  divided  among 
the  creditors.  This  restricted  signification  would  effectually  exclude  a  personal 
contract,  under  which  it  is  merely  possible  that  the  bankrupt  might  he  relieved  from 
a  liability  which  might  never  occur;  from  which  contract,  in  point  of  fact,  Mr.  TV Ukin- 
son  derived  no  benmt.  The  particular  circumstances  may  also  be  brought  forward  ; 
as  that  the  annual  value  of  the  estate  was  less  than  the  aUowance  secured  by  the  deed 
of  separation,  and  actually  paid  to  the  wife  ;  and  that,  whereas  in  Stephens  v.  Olive 
the  conveyance  was  made  for  the  provision  of  the  debtor's  wife  and  children,  the 
bankrupt  in  this  case  parted  with  his  interest  for  the  emohiment  of  any  stranger  hia 
wife's  caprice  might  pitch  upon." 

After  the  commission  of  bankrupt  had  issued,  a  third  case  was  submitted  to 
Counsel  on  behalf  of  the  assignee,  with  the  following  queries  : 

"  1st.  Does  the  estate  pass  by  the  bargain  and  sale,  and  can  the  assignee  make  a 
marketable  and  sufficient  title  thereto  1 

2d.  "  Is  it  necessary  that  a  notice  should  be  given  of  the  settlement  and  separation, 
&C. ;  and  if  so  how  would  you  advise  it  should  be  done  t " 

Ojnnion. 

"  If  the  deed  of  separation  contained  a  covenant  from  Mrs.  Wilkinson's  brother  and 
trustee,  Mr.  WorraU,  against  her  husband's  being  sued  by  her  in  the  Spiritual  Court, 
and  against  his  being  liable  for  her  future  debts,  I  strongly  incline  to  think  that  there 
would  be  consideration  enough  to  support  Mr.  Wilkinson's  covenant  for  conveying 
the  remainder  in  fee,  in  the  contingency  which  was  described,  and  has  happened,  both 
at  law  and  in  equity,  against  his  assignee.  My  first  impression  was  very  much  to  the 
contrary  ;  but  such  impression  has  been  overcome.  It  has  been  so  partly  by  reading 
the  masterly  consideration  of  the  subject  of  settlements  on  voluntary  separation 
between  husband  and  wife  in  Robert's  Treatise  on  the  statutes  of  13th  and  27th  Eliz. 
It  has  been  partly  also  overcome  by  a  consideration  of  the  principles  which  appear  to 
have  been  adopted  by  the  King's  Bench  in  two  cases  since  its  publication ;  namely, 
the  cases  of  Nun  v.  Wilsmore  (8  Dumf.  &  East,  521),  and  Lord  Rodney  v.  Chambers 
(2  East,  283).  I  say,  upon  the  principles  of  those  two  cases,  because  neither  of  them 
was  on  the  bankrupt  statutes.  However,  in  respect  of  matter  somewhat  of  a  contrary 
tendency,  which  appears  to  have  come  from  Lord  Chancellor  Rosslyn,  in  Legard  v. 
Johnson  (3  Ves.  352),  and  from  Lord  Eldon,  in  Beard  v.  Webb,  (2  Bos.  &  Pull.  105), 
relative  to  deeds  of  separation,  1  recommend  it  to  the  assignees  not  to  act  upon  my 
single  opinion  ;  and,  perhaps,  upon  consulting  other  counsel  it  may,  if  the  assignees 
have  agreed  to  sell,  be  found  advisable  to  endeavour  at  fixing  upon  some  short  mode 
of  trying  the  point  with  a  purchaser,  in  case  of  his  refusal  to  accept  the  title,  on  the 
ground  that  the  bankrupt's  covenant  to  convey  the  remainder  in  fee  to  his  wife's 
appointees  wasfraudulentasagainstthoseclaimingunderthe  commission  of  bankrupt." 
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[272]  Sahubll  v.  Howarth.   August  1, 1817< 

IBeade  v.  Ltnondes,  1867,  23  Beav.  368 ;  Oriental  Financial  Corporation  t.  Overend, 
Gurney  ds  Co.,  1871,  L.  R.  7  Ch.  150;  Petty  v.  Cooke,  1871,  L.  R.  6  Q.  B.  794  ; 
Bobinson  v.  MoUeit,  1875,  L.  R.  7  H.  L.  814 ;  Polak  v.  Everett,  1876, 1  Q.  B.  D. 
674  ;  Ward  v.  National  Bank  of  New  Zealand,  1883,  8  App.  Cas.  763  ;  Clarke 
V,  Birley,  1889,  41  Ch.  D.  434;  Mayor,  dtc,  of  Durham  v.  Fotder.  1889,  22 
Q.  a  D.  417.] 

A.  guarantees  the  pavmeat  of  any  goods  to  be  supplied  by  B.  to  C.  between  the  2d 
of  April  1814  and  the  2d  of  April  1815.  Altnough  no  period  of  credit  was 
specified,  this  could  not  be  taken  as  a  guarantee  for  an  unlimited  period,  but  to  be 
restrained  by  the  usual  course  of  trade  ;  and  C.  having  accepted  bills  for  the 
amount  of  tne  goods  delivered,  which  B.  permits  him  to  renew  when  payable 
without  any  communication  to  A.  on  the  subject  of  such  renewal;  Held,  that  A. 
was  discharged  from  his  guarantee,  by  virtue  of  the  rule  that  a  creditor  giving 
further  time  to  the  principal  debtor,  without  the  consent  of  the  surety,  releases 
tiie  BUrety.  And  that,  altnough  it  was  proved  that  the  renewal  was  given  only 
IP  consequence  of  C.^s  inability  to  pay,  and  that  no  injuiv  could  accrue  to  A. ; 
the  surety  being  himself  the  fit  judge  of  what  is,  or  is  not,  for  his  own  benefit. 

The  Bill  stated  that  in  April  1814  the  Plaintiff  was  applied  to  by  a  person  of 
his  acquaintance  named  Benry^  a  woollen  draper  at  Liverpool,  to  guarantee  the 
payment  of  the  amount  of  certain  goods  which  he  was  aliout  to  oraer  from  the 
Defendant,  a  manufacturer  at  Leeds,  representing  to  the  Plaintiff  that  his  orders 
should  not  at  any  one  time  exceed  £800,  and  that  the  Defendant  also  understood 
and  expected  that  such  proposed  guarantee  would  not  at  any  time  render  the  Plain- 
liff  liable  beyond  that  amount.  That,  upon  the  faith  of  these  representations,  the 
Plaintiff  consented  to  give  the  guarantee  which  was  requested  of  him  fcr  one  year 
only,  and  accordingly  signed  a  memorandum  to  the  following  effect :  "  Liverpool, 
2d  April  1814.  Messrs.  Howarths  and  Go.  Gentlemen, — We  engage  to  guarantee 
to  you  the  payment  of  any  goods  you  may  supply  to  Mr.  Isaac  Henry  between  the 
2d  of  April  1814  and  the  2d  of  April  1815." 

The  Bill  went  on  to  state  that  goods  were  afterwards  supplied  by  the  Defendant 
to  Henry  at  various  times  within  the  succeeding  twelvemonth,  to  an  emount  very 
far  exceeding  £B00,  and  which  were  sent  at  a  credit  of  six  months  ss  to  part,  and  of 
nine  months  as  to  other  part,  payable  at  the  expiration  of  such  respective  credits 
in  bills  at  three  months'  date  ;  and  that,  at  the  expiration  of  such  respective  credits^ 
Henry  accepted  bills  for  the  amount,  payable  at  three  months  accordingly.  That, 
[273]  instead  of  enforcing  payment  of  the  bills  so  accepted,  the  Defendant  in  every 
instance  permitted  Henry  to  renew  the  same  by  giving  or  accepting  other  bills  at 
extended  periods,  and  which  renewed  bills  were  afterwards  again  renewed ;  thus 
giving  further  time  for  the  payment  at  the  expiration  of  the  credit  which  originally 
had  been  so  given ;  and  that  this  was  done  without  the  knowledge,  privity,  or 
consent  of  the  Plaintiff,  who  was  never  informed  of  the  irregularity  in  the  payments, 
or  <A  aziy  of  the  aforesaid  transactions,  until  the  month  <AJuno  1816  (previous  to 
which  Senry  had  been  found  bankrupt  under  a  commission),  when  he  received 
notice  of  an  action  intended  to  be  commenced  against  himself  and  Henry  upon  the 
bilb  which  had  become  due  ;  and  which  action  had  since  been  actually  commenced 
pursuant  to  such  notice 

The  Bill  prayed  that  the  guarantee  so  as  aforesaid  given  and  signed  by  the 
Plaintiff  might  be  declared  to  oe  at  an  end  and  altogether  void ;  or,  if  necessary, 
that  an  account  might  be  taken  of  the  amount  of  any  liability  of  the  Plaintiff  under 
the  same,  and  that,  upon  payment  thereof  the  said  guarantee  might  be  delivered 
up  to  be  cancelled ;  and  an  injunction  to  restrain  proceedings  at  law  in  respect 
thereof 

The  Defendant  by  his  answer  stated,  that  Henry  having  applied  to  the  Defendant 
to  supply  him  with  goods  upon  credit,  the  Duendant  declined  so  to  do  unless 
Henry  would  procure  some  respectable  person  to  be  his  guarantee  for  the  payment 
of  the  amount,  upon  which  Henry  proposed  the  Plaintiff  as  such  guarantee,  and 
thereupon  the  Defendant  acconipanied  him  to  the  Plaintiff's  house,  and,  after 
some  consideration,  tiie  Plaintiff  agreed  to  guarantee  to  the  Defendant  pay- 
C.  XVI.— 4* 
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ment  for  all  such  goods  as  Henry  should  have  from  him  between  the  [274]  2d  of 
April  1814  and  the  2d  of  April  1816,  in  case  Henry  did  not  or  could  not  pay  for 
them,  and  thereupon  he  gave  such  written  guarantee  as  in  the  bill  stated ;  but 
he  denied  that,  on  such  application,  any  limitation  waa  mentioned  &b  to  the  amount 
of  goods  to  be  furnished,  or  otherwiae  than  as  to  the  period  within  which  they  were 
to  be  delivered.  The  answer  admitted  that,  at  the  expiration  of  the  respective 
periods  of  credit  at  which  the  goods  were  delivered,  Henry  did  give  bills  and  accept- 
ances to  a  certain  amount  inpayment  for  such  goods,  and  said  that  the  dishonour  of 
such  bills  and  acceptances,  and  of  others  given  to  replace  them,  and  the  inability  of 
the  Defendant  to  obtain  payment  from  Henry,  were  the  cause  of  the  PlaintifE  being 
now  called  upon  under  his  guarantee,  it  having  been  expressly  understood  and  agreed 
between  them  that  the  I^endtuit  should  use  all  practicable  means,  according  to 
his  discretion,  for  obtaining  payment  from  Henry,  oy  the  renewal  of  bills  or  other- 
wise, without  prejudice  to  his  right  so  to  call  upon  the  PlaintifF.  That  the  Defendant 
verily  believed  the  course  he  had  taken  to  be  the  most  effectual,  and  the  best  accord- 
ing to  circumstances,  for  the  purpose  of  obtaining  payment,  and  that,  if  he  had 
had  recourse  to  legal  proceedi^s  to  enforce  the  payment,  he  should  not  have  ob- 
tained so  much  as  he  had  obtained  by  the  course  actually  adopted ;  but  that  if  the 
Plaintiff  had  desired  him  to  take  legal  proceedings,  he  should  have  complied  with 
such  request.  That  he  believed,  on  every  occasion  of  renewing  such  bills,  Henry 
was  ia  fact,  as  he  represented  himself  to  be,  utterly  incapable  of  paying  the  same, 
and  that  he  never  gave  further  time  for  payment  otherwise  than  by  such  necessary 
renewals  ;  admitting,  however,  that  he  did  not  consult  the  Plaintift  on  the  occasion 
of  such  renewals,  or  apprize  him  of  the  circumstances  under  which  the  same  were 
made,  and  consequently  that  further  time  was,  in  such  instances,  actually  [275]  given 
without  the  PlamtiS's  express  consent,  but  not,  as  he  believed,  in  any  of  such  in- 
stances, without  his  knowledge.  That  the  Plaintiff  knew,  and  it  was  so  understood 
and  ex|n«88ed  at  their  first  meeting,  that  the  goods  were  to  be  sold  at  the  usual 
credit :  and  that  the  period  of  credit  so  as  aforesaid  given  by  the  Defendant  to 
Henry  were  the  usual  periods.  That  the  Defendant  frequently  informed  the 
Plaintiff  by  letter  of  the  irregularity  of  Henry  in  paying  his  bills  and  acceptances, 
but  that  the  Plaintiff  never  took  any  notice  of  such  letters,  and  on  the  contrary 
fraudulently  denied  to  the  Defendant's  agent  that  he  had  given  any  guarantee, 
and  told  him  that  he  knew  nothing  about  it.  The  answer  then  stated  various 
circumstances,  from  which  the  Defendant  inferred  that  the  Plaintiff  acted  in  concert 
with  Henry,  and  was  well  aware  of  the  state  of  all  the  transactions  in  which  he  was 
concerned,  and  with  every  circumstance  relating  to  the  renewals  of  bills,  to  which 
he  never  stated  an^  objections ;  and  it  admitted  that  the  Defendant,  consequently, 
knowing  of  no  objections  on  the  Plaintiff's  part,  and  thinking  it  of  advantage  to 
all  parties,  agreed  to  a  proposal  of  Benry^s  for  a  further  renewal,  which  was  given 
accordingly ;  submitting  that,  under  such  circumstances,  the  Plaintiff  was  not 
discharged  by  any  act  of  him  (the  Defendant)  from  his  liability  under  the  guarantee 
which  he  had  given,  and  that  he  (the  Defendant)  vma  therefore  not  bound  to 
relinquish  the  same. 

An  injunction  having  been  obtained  on  the  filing  of  the  bill,  Hart  and  Wray 
now  shewed  cause  against  dissolving  the  same. 

The  guarantee  given  by  the  Plaintiff  as  surety  for  Henry  was  alsolutely  dis- 
charged, under  the  circumstances  of  this  cnse,  by  the  Defendant's  giving  further 
[276]  time  to  the  principal  without  communication  to  the  Surety.  Nisbet  v.  Smith 
(2  Bro.  G.  G.  579)  Bees  t.  Berrin(jton.(iy--U  the  credit  originally  given  was  in  the 
regular  course  of  trade,  and  the  transaction  can  on  that  ground  be  so  far  supported, 
the  renewal  of  the  bills  and  acceptances  cannot  be  so  considered,  and,  being  granted 
without  the  Phtintiff's  privity,  lalls  within  the  principle  of  these  cases.  The  fact, 
as  to  the  limitation  of  the  amount  which  the  guarantee  was  intended  to  cover,  to 
£800,  is  denied  by  the  answer  ; — but  it  is  immaterial  to  the  question  of  exoneration. 
The  conviction  alleged  by  the  Defendant  of  Henry's  inability  to  pay  previous  to  his 
consenting  to  a  renewal,  does  not  alter  the  case.  He  ought  tc  have  communicated 
his  intention  to  the  Plaintiff ;  and  the  circumstance  that  the  Surety  did  not  in 
fact  sustain  any  injury,  but  derived  even  an  actual  benefit  from  the  time  so  given 
to  his  principal,  was  considered  b^  Lord  Thurlow  as  not  invalidating  his  claim  to  be 
discharged  upon  the  strict  technical  rule.   See  also  Boultbee  v.  StiMs  (18  Ves.  20. 
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Baymaker  v.  Moore,  3  Price,  214.  Moore  -v.  -  Bovmaker,  6  Taunt.  379  ;  2  Marah, 
83,  392). 

Home,  for  the  Defendant.  The  arguments  used  in  favour  of  the  Plaintifi's 
claim  to  be  discharged  apply  only  to  a  case  in  which  the  amount  of  credit,  the  time 
and  modo  of  payment,  have  been  precisely  specified.  Here,  the  Bill  alleges  that  the 
amount  was  restricted  to  £800 ;  out  that  has  not  been  shewn  to  be  the  fact — it 
does  not  appear  on  the  face  of  the  guarantee  given,  and  the  fact  that  there  was  any 
[27^  such  agreement  is  denied  by  the  answer.  This  is  not  a  guarantee  for  the 
payment  of  a  particular  sum  at  a  particular  period,  but  of  all  goods  to  be  delivered 
Between  the  month  of  April  1814  and  the  month  of  April  1815  ;  and  it  says  nothing 
as  to  the  time  of  payment.  The  Defendant  was  not  bound,  in  order  to  render  the 
Plaintiff  liable  under  his  guarantee,  to  use  any  other  diligence  than  he  actually 
has  used  in  obtaining  payment  of  the  bills  from  Henry ;  and,  with  regard  to  the 
renewals  being  given  without  the  consent  of  the  Surety,  the  inability  of  Senry  to 
pay  was  well  known  to  the  Surety ; — he  was  informed  of  such  inability  by  the 
Defendant  himself ;  and  he  must  have  known  of  the  renewals,  although  not  ex- 
pressly made  acquainted  with  them  by  the  Defendant,  nor  consulted  with  respect 
to  them  previous  to  the  arrangement  being  made.  The  benefit  which  the  Plaintifi 
himself  has  derived  from  the  transaction,  and  the  circumstance  that  his  remedy 
against  the  principal  is  now  as  good  as  it  ever  could  have  been,  are  not  to  be  passed 
over,  or  regarded  as  of  no  moment  in  such  a  transaction.  The  credit  understood 
to  be  given  was  indefinite  in  extent,  and  cannot  be  limited  by  any  arbitrary  rule 
of  convenience. 

The  Lord  Chancellor  [Kldon].  The  guarantee  given  in  this  case  is  general  in  its 
terms,  and  must  be  construed,  according  to  its  legal  effect,  in  favour  of  the  Surety. 

The  liabilities  of  Sureties  are  governed  by  principles  which  have  been  long  settled 
in  equity  and  are  now  adopted  in  courts  of  law. — I  say,  now,  because  the  Court  of 
Common  Pleas  formerly  held  a  different  doctrine.  But  at  present  it  is  firmly 
established  that  the  same  principles  which  have  been  held  to  discharge  the  Surety 
in  equity  will  operate  to  discharge  him  also  at  [278]  law.  However,  as  the  same 
relief  is  to  be  obtained  in  both,  a  Court  of  Equity  will  not  send  a  party  who  is  suing 
here  to  a  Court  of  Law  for  the  discharge  to  which  he  is  equally  entitled  in  this 
place. 

The  rule  is  this—that,  if  a  creditor,  without  the  consent  of  the  Surety,  gives 
time  to  the  principal  debtor,  by  so  doing  he  discharges  the  Surety  ;  that  is,  if  time 
is  given  by  virtue  of  positive  contract  between  the  creditor  and  the  principal — not 
where  the  creditor  is  merely  inactive.  And,  in  the  case  put,  the  Surety  is  held  to 
be  discharged,  for  this  reason,  because  the  creditor,  by  so  giving  time  to  the  principal, 
has  put  it  out  of  the  power  of  the  Surety  to  consider  whether  he  will  have  recourse 
to  his  remedy  against  the  principal,  or  not ;  and  because  he,  in  fact,  cannot  have 
Uu  same  remedy  against  the  principal  as  he  would  have  had  under  the  original 
contract. 

Now,  in  the  present  case,  the  creditor  has  been  supplying  goods  to  the  principal 
debtor,  from  time  to  time,  upon  a  certain  credit,  the  extent  of  which,  not  being 
ezfo^ly  stipulated  between  the  parties,  I  must  take  to  be  credit  given  according  to 
the  usual  course  of  trade.  The  Surety  says,  I  will  be  answerable  Tor  the  amount  of 
such  goods  as  you  shall  furnish  during  the  period  from  the  2d  of  April  1814  to  the  2d 
of  April  1815.  It  is  impossible  for  me  to  hold  that  this  is  an  engagement  by  which 
he  (the  Surety)  has  rendered  himself  liable  for  an  indefinite  time  beyond  the  ex- 
piration of  the  period  limited  for  the  delivery  of  the  goods.  It  cannot  be  supposed 
that  the  Plaintiff  meant  he  should  continue  liable,  t^ter  the  2d  of  April  1815,  so 
long  as  the  Defendant  might  choose  to  renew  the  bills  of  the  principal  debtor.  You 
cannot  contend  in  support  of  such  an  extravagant  proposition.  It  has  been  truly 
stated  that  the  renewal  [279]  of  these  bills  might  have  been  for  the  benefit  of  the 
Surety  ;  but  the  Utw  has  said  that  the  Surety  shall  be  the  judge  of  that,  and  that 
he  alone  has  the  right  to  determine  whether  it  is,  or  is  not,  for  his  benefit.  The 
creditor  has  no  right — it  is  against  the  faith  of  his  contract— to  give  time  to  the 
principal,  even  though  manifestly  for  the  benefit  of  the  Surety,  without  the  consent 
of  the  Surety. 

Injunction  continued. 
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(1)  2  Ves.  J.  540.  See  Devaynes  t.  NobU,  1  Mer.  549,  and  Cooke's  Bank. 
Laws,  167  (5th  ed.),  as  to  the  acceptor  of  a  bill  of  enhange  being  discharged  by 
time  given  to  the  drawer. 

Brickwood  v.  Miller.   Rolls.   August  25, 1817. 

P.  a  partner  In  two  houses  of  trade  originating  in  the  Wes^  Indies  where  his  partners 
continue  to  carry  on  the  business,  but  being  himself  resident  in  London,  receiring 
and  disposing  of  consignments  from,  and  shipping  cargoes  to,  his  partners 
abroad,  becomes  bankrupt.  On  Bill  by  his  assignees  against  a  creditor  of  the 
two  firms,  having  attached  in  the  West  Indies  property  belonging  to  both,  for 
an  account  of  what  he  had  received  by  means  of  his  attachments.  Held,  that  the 
Defendant  was  entitled  to  retain  what  he  had  received,  to  the  extent  of  satisfying 
his  joint  debts,  and  to  account  only  for  the  overplus.  Difierent  from  the  cases 
where  the  bankrupt  was  the  sole  debtor^  and  where  the  trade  was  in  England 
only,  and  the  attachments  laid  in  London. 

[The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Master  of  the  Rolls. 
I  was  not  present  during  the  ai^uments  of  counsel.] 

The  Master  of  the  Rolls.  The  Plaintiffs  are  assignees  of  Thomas  Ihhott  Pierce, 
a  Bankrupt,  who  was  a  partner  in  two  houses  originally  formed  in  the  West  Indies  ; 
the  one  under  [280]  the  firm  of  Thomas  Ibbott  Pierce  and  Co.,  which  consisted  of 
Pierce  himself  and  WUliam  Brown ;  the  other  under  the  firms  of  WiUiam  Brown 
and  Co.,  which  consisted  of  Piarce  and  Brovm,  and  also  of  Josej^  Lambott  and 
George  FitemUiam.  Brovm  is  dead.  Lamboti  and  FitevnUiam  are  made  De- 
fendants, but  are  out  of  the  jurisdiction,  and  have  never  appeared,  or  answered. 
The  material  Defendant  is  James  Richard  Miller,  who,  claiming  to  be  a  creditor 
of  the  two  firms,  has  attached  in  the  West  Indies  property  belonging  to  them  both. 
And  the  principal  question  in  the  cause  is,  Whether  Miller  can  be  compelled  by 
the  assignees  of  the  bankrupt  partner  to  account  for  what  he  has  received  by  means 
of  his  attachments. 

I  have  already  stated  that  the  partnerships  had  been  formed  in  the  West  Indies  ; 
but  soon  after  their  formation,  viz.  in  1802,  Mr.  Pierce  came  over  here,  and  estab- 
lished himself  in  London,  for  the  purpose  of  conducting  the  English  branch  of  the 
business  of  the  two  houses.  He  received  and  disposed  of  the  consignments  from 
the  West  Indies,  and  shipped  cargoes  from  hence  to  his  partners  there. 

A  commission  of  bankruptcy  issued  against  him  in  January  1806,  grounded  on 
an  act  of  bankruptcy  alleged  to  have  men  committed  in  the  preceding  October. 
This  bill,  however,  was  not  filed  till  seven  years  afterwards.  The  case  which  it 
brings  before  the  Court  does  not  appear  ever  to  have  been  the  subject  of  judicial 
decision.  In  Sill  v.  Worswick  (1  H.  Black.  665)  and  HunUr  v.  Potts  (4  T.  R.  182), 
where  the  English  creditor  was  forced  to  refund  what  he  had  recovered  under  a 
foreign  attachment,  the  bankrupt  was  a  sole  debtor,  and  not  one  of  several 
[281]  partners  ;  and  it  was  in  England  alone  that  he  had  any  commercial  estab- 
lishment. In  Barker  v.  Goodair  (11  Ves.  78)  and  in  Dutton  v.  Morison  (17  Ves. 
201 ;  1  Bose,  213),  where  the  Lord  ChanulUn-  granted  an  injunction  against  the 
proceeding  by  attachment,  the  case  was,  indeed,  that  of  the  bankruptcy  of  one  ^ 
aevera]  partners ;  but  the  commercial  establishment  was  in  this  country  alone, 
and  it  was  in  Ijmdon  that  the  attachments  were  laid.  But  here  the  partnerships 
are  at  least  as  much  West  Indian  as  English  establishments,  and  it  is  in  the  West 
Indies  that  the  attachments  are  laid.  Now  it  is  contended  for  the  Defendant, 
that  the  bankruptcy  of  the  partner  resident  in  England  could  not  affect  the  partners 
remaining  at  home,  in  a  country  not  subject  to  the  bankruptcy  law,  so  as  to  divest 
them  of  the  management  of  the  partnership  concerns,  or  the  disposition  of  the 
partnership  property.  If  they  applied  the  partnership  assets  in  the  payment  of  the 
partnership  debts,  or  if,  in  a  legal  course  of  proceeding  against  them,  the  debts 
were  recovered  according  to  the  law  of  the  country,  there  exists,  it  was  said,  no 
jurisdiction  here  to  force  a  partnership  creditor  to  refund  what  he  has  so  received 
or  so  recovered.  The  case  so  put  appeared  to  me  to  be  a  very  strong  one.  Even 
in  the  less  difficult  case  of  the  attachment  abroad  of  the  property  of  a  sole  debtor, 
residing,  and  becoming  a  bankrupt,  in  this  country,  I  doubt  whether  all  the  reason - 
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ing  of  Lord  Chief  Justice  Eyre,  in  Hunter  t.  Potts  has  ever  received  a  completely 
aatu&ctory  ansver. 

It  does  seem  an  anomalous  proceeding  for  the  Courts  of  one  country  to  take 
from,  a  man  what  has  [282]  heen  adjud^d  to  him  by  the  Courts  of  another. 
Aaanmirtg  however,  B£  I  QT^ht  to  do,  that  those  decisions  are  right,  do  they  neces- 
sarily govern  the  present  case  i  To  what  extent  the  bankruptcy  of  one  partner 
afiects  the  power  of  the  others  over  the  partnership  property,  is  perhaps  still  a 
matter  of  some  uncertainty.  In  Fox  v.  Hambury  (Cowp.  448)  Lord  Mansfield 
expresses  a  clear  opinion,  that  any  fair  disposition  of  the  partnership  assets  by  the 
solvent  partner  would  stand  good  against  tne  assignees  of  the  bankrupt.  The  case, 
however,  went  off  upon  the  form  of  the  action,  as  in  all  events  trover  could  not  be 
maintained  by  one  tenant  in  common  against  another.  In  the  case  of  Coldwell  v. 
Gregory  (1  Price,  119, 130,  and  2  Rose,  149),  Lord  Chief  Baron  Thomson,  delivering 
the  judgment  of  the  Court  of  Exchequer,  says,  "  It  would  be  a  monstrous  thing  to 
"  say,  that  if  an  individual  in  a  firm  become  bankrupt,  the  other  solvent  partners 
*  may  be  stripped  of  their  property,  and  thus  be  depnved  of  the  means  of  satisfying 
"  the  partnersiup  debts."  In  Smith  v.  Goddard  (3  Bos.  &  Pul.  466),  the  Court  of 
Common  Pleas  left  it  a  doubtful  point,  whether  any  part  of  a  sum  paid  to  a  creditor, 
after  the  bankruptcy  of  one  partner,  could  be  recovered  back.  They  held  clearly 
that  the  whole  could  not.  On  the  other  hand,  the  Lord  Chancellor,  in  Barker  v. 
Goodaity  and  in  Button  v.  Morison,  holds  that  the  effect  of  the  bankruptcy  of  one 
partner  is  to  render  it  necessary  to  take  an  account  of  the  joint  estate,  and  to  apply 
*  It  just  as  if  the  whole  firm  had  become  bankrupt ;  and  therefore  granted  an 
injunction  against  the  proceeding  by  attachment.  Lord  Rosslyn  had  heul  a  directly 
opposite  opinion  in  Bristow  v.  Potts  {11  Vea.  81,  note),  where  he  [283]  .decided 
that  the  assignees  of  one  of  the  joint  debtors  had  no  equity  to  obtain  an  injunction 
against  creditors  who  had  attached  the  joint  estate. 

It  is  to  be  recollected,  that  in  the  casra  before  the  Lord  Chancellor,  the  domicil 
of  the  partnership,  if  I  may  so  express  it,  was  completely  English;  that  all  its 
concerns  were  subject  to  the  English  law ;  and  that  it  was  by  a  proceeding  in  this 
eonntrv  that  the  creditors  were  endeavouring  to  disappoint  the  arrangement, 
which  His  Lordship  conceived  it  competent  to  him  to  make,  for  the  equal  distribution 
of  the  partnership  property.  And,  even  then,  he  says  in  Button  v.  Morison,  that 
there  is  infinite  difficulty  in  the  case.  But  the  difficulty  seems  to  me  to  be  insuper- 
able, where  a  partnership,  originating  in  another  country,  has  at  least  a  divided 
establishment,  and  some  of  the  partners  continue  to  reside  and  carry  on  the  trade 
in  that  other  country.  How  are  the  Vfesi  Indian  partners  to  be  controuled  in 
the  management  of  their  trade,  or  restrained,  by  any  proceeding  here,  from  paying 
and  applyiiu;  the  partnership  assets  as  they  think  fit  %  Equality  of  distribution 
cannot  possibly  be  attained.  Are  we  then  to  tell  a  creditor,  that,  because  he  happens 
to  reside  in  England^  and  his  debt  has  been  contracted  there,  he  shall  not  bq  allowed 
to  take  aucH  remedies  against  his  foreign  debtor  as  the  laws  of  their  country  may 
permit  %  In  the  cases  before  the  Lord  Chancellor,  the  Court,  taking  from  the 
creditor  his  separate  remedy,  professed  to  give  him  his  distributive  snare  of  the 
whole  partnerAip  property.  But  it  cannot,  in  this  case,  reach  the  We«i  Indian 
property,  or  bind  the  Y/est  Indian  partners.  Then  you  would  take  from  the 
partnership  creditor  one  remedy,  without  substituting  any  other  in  the  place  of  it. 
This  would  be  to  say,  that  the  [284]  ^est  India  property  must  be  left  for  any 
creditors  but  English  creditors. 

Then,  if  Enqlish  creditors  are  not  to  be  restrained  from  suing,  it  would  be 
incongruous  to  force  them  to  refund  what  they  have  recovered. 

I  Uiink,  consequently,  the  Defendant  is  entitled  to  retain  what  he  has  recovered 
or  received  from  tne  Yfesi  Indies,  to  the  extent  of  satisfyii^  the  joint  debts  due  to 
him.  If  he  is  overpaid  (as  he  must  be  if  the  Plaintiffs  are  right  in  their  proposition 
that  only  a  very  small  sum  was  originally  due  to  him),  they  have  a  right  to  the 
surplus  ;  which  will  be  applicable  as  any  other  joint  property  that  may  have  come 
to  their  hands.  There  must,  therefore,  be  an  account  of  what  was  due  to  him 
from  the  two  firms  at  the  time  of  Pierce's  bankruptcy,  and  of  what  he  has  since 
recovered  or  received. 
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[285]  Hazard  and  Holland,  Plaintiffs ;  againsi  Lane,  Widow,  and  Lloyd,  and 
Wife,  Defendants.  June  5,  Augmt  25, 1817. 

Reference  of  a  Solicitor's  bill  of  costs  to  be  taxed,  upon  the  application  of  one  of 
two  Trustees  and  Executors  by  whom  he  had  been  employed  in  the  conduct  of 
the  cause  and  in  other  matters  relating  to  the  Executorship — the  Executor  making 
the  application  not  having  acted,  and  his  acting  Go-£xecutor  refusing  to  consent 
to  the  application — the  bill  having  been  long  since  paid  by  the  acting  Executor — 
but  unknown  to  the  parties  beneficially  interested — and  no  settlement  of  the 
Executorship  accounts  having  been  made,  notwithstanding  repeated  applications, 
until  lately,  and  the  Cestuy  que  trusts  (one  of  them  a  married  woman)  having 
ftxeouted  a  release  to  the  Executors.  Motion  on  behalf  of  the  Solicitor  to  dia- 
oharge  the  order  of  reference  refused — ^the  Cestuy  que  trust  having  a  right  to  lue 
the  name  of  his  Trustee  for  the  purpose  of  taxation,  and  the  relefwe  to  the 

.  Bxecutors  not  operating  to  prevent  him  from  prosecuting  against  the  solicitor 
the  remedy  given  him  by  statute. 

Hug  was  an  application  on  the  part  of  the  Solicitor  for  the  Plaintiffs,  '  that  an 
Cffder  mode  in  the  above  cause,  dated  the  23d  of  JantMry  last,  upon  the  application 
of  the  Flidntiff  Holland,  might  be  discharged,  with  costs  to  be  taxed  by  the  Blaster 
and  paid  by  the  said  Plaintifi,  and  that  in  the  mean  time  all  proceedings  under  the 
order  might  be  staved." 

The  order  sought  to  be  discharged  was  drawn  up  in  the  following  terms. 

"  Upon  motion  this  day  made  by  Mr.  Parker,  of  counsel  for  the  Plaintiff  Holland, 
it  was  alleged  that  the  said  Plaintiff  formerly  employed  F.  (on  whose  behalf  the 
present  application  was  made)  as  solicitor  for  him  in  this  and  other  causes  and  matters, 
and  the  s&id  F.  has  lately  delivered  to  the  Plaintiff  Holland  his  bills  of  fees  and  dis- 
bursements— that  the  said  Plaintiff  submits  to  pay  him  what  (if  any  thing)  shall 
appew  due  to  him  on  taxation  of  his  said  bills,  and  therefore  it  was  prayed,  &c. 
Whereupon,  and  the  said  Plaintiff  8ubnu^[28G]-ting  to  pay,  &c.,  Ills  Lordship  doth 
order,  wst  it  be  referred  to  (the  Master)  to  tax  the  bills  of  fees  and  disbursements 
delivered  by  F.  to  the  Plaintiff  Holland  in  this  and  other  causes  and  matters  ;  and, 
in  order  thereto,  all  parties  are  to  be  examined,  &c.,  and  to  produce,  &c. ;  and  that 
the  Plaintiff  Holland  do,  according  to  his  said  submission,  pay  to  F.  what  (if  any 
thing)  sh&ll  appear  due  to  him  on  such  taxation  ;  and  thereupon,  or  in  case  it  shall 
appear  that  he  is  already  paid,  the  said  F.  is  to  deliver  to  the  said  Plaintiff,  upon  oath, 
all  Dooks,  papers.  &c.,  in  his  custody  belonging  to  the  said  Plaintiff  ;  and,  in  case 
it  shall  appear  that  he  is  over-paid,  he  is  to  refund  to  the  said  Plaintifi  what  the 
Master  shall  certify  to  be  over-paid." 

Tlie  facta  of  the  case  were  these. 

The  Plaintiffs  were  Trustees  and  Executors  named  in  the  Will  of  Lane  (the  father 
<^  the  Defendant  Mrs.  Lloyd),  under  which  Will  the  Defendants  Ll(wd  and  hu  wife, 
in  right  of  the  wife  (who  was  an  infant  at  the  time  of  filing  the  bill),  are  parties 
benenoUlly  interested. 

It  appeared  by  the  affidavit  of  the  solicitor  made  in  support  of  the  present  applica- 
tion, that  in  August  1804  he  was  employed  by  the  Plaintiff  Hazard  (who  seems 
to  have  alone  acted  in  the  trusts  of  the  will)  to  file  a  bill  on  behalf  of  himself  and  his 
Co-trustee  and  Executor  HMand,  to  carry  the  said  trusts  into  execution ;  being 
also  employed  by  Hazard  in  various  other  matters  connected  with  the  settlement 
of  the  Testator's  affairs.    That,  in  Decemher  1805,  he  delivered  to  Hazard  his  first 
bill  of  costs  on  account  of  such  business,  amounting  to  £86,  19«.  \d.,  and  in  the 
i^^iear  1813  a  further  bill  amounting  to  £126,  3s.  lid. ;  and  that  on  the  Z\st 
^^^Vp2er  1807,  Hazard  paid  him,  in  discharge  of  his  first,  and  on  account  of  his 
'nt  bill,  thesumof  £116  ;  and  the  further  sum  of  £96,  Zs.  (being  the  balance 
'o  bills)  on  the  19th  of  April  181i.   The  affidavit  further  stated  that  no 
had  been  made  to  any  of  the  charges  contained  in  these  bills,  andno  previous 
ren  to  the  Deponent  of  an  application  being  made  to  the  Court  for  a  reference 
lOn,  but  that  the  first  intimation  he  received  thereof  was  by  service  of  a  copy 
>rder  in  question.    That  in  August  1816,  Hazard  finally  settled  his  Executor- 
.  jcount  with  the  Defendants  Lloyd  and  his  wife,  in  which  account  were  included 
alloiEafLfche  aforesaid  payments,  and  lAoyd  and  his  wife  thereupon  executed  to 
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the  Plaintiffs  a  release  of  all  claims  under  the  will,  with  full  knowledge  (rf,  and 
acquiescence  in,  such  payments. 

On  the  other  hand,  the  Defendant  lioyd,  by  an  affidavit  filed  in  support  of  the 
order  of  reference,  stated,  that  besides  the  aSairs  of  the  Executorship  in  question, 
F.  (the  Plaintifb*  solicitor)  was  also  employed  to  prepare  a  settlement  which  was 
made  on  the  marriage  of  the  Defendants,  in  which  settlement  the  Plaintiffs  were 
named  as  Trustees ; — that  the  whole  of  the  business  was  completed  in  September  1 807, 
except  the  final  settling  of  accounts,  and  that  from  that  time  to  the  year  1816  the 
Defendant  Ltojfd  made  frequent  applications  to  Htuard,  and  also  to  F.  (the  solicitor) 
for  sueli  final  settlement  and  for  the  delivery  of  the  bills  of  costs  of  the  latter,  but 
was  constantly  put  oft  with  frivolous  and  dilatory  pretences,  and  was  unable  to 
procure  any  settlement  till  the  22d  of  August  1816,  on  which  day  F.  called  on  the 
Defendant  and  delivered  to  him  theExecutorshipaccounts  together  with  the[288]  two 
bills  of  costs  in  question,  in  which  the  Plaintiffs  were  made  debtors  to  F.  as  Executors, 
for  business  concluded  in  September  1807,  as  aforesaid.  That,  on  looking  into  the 
accounts,  he  found  the  amount  of  both  bills  therein  charged  to  the  debit  of  himself 
and  his  wife,  and  there  appeared  on  the  face  of  the  accounts  to  be  only  a  trifling 
balance  due  to  the  Defendant,  which  was  thereupon  paid  to  him  accordingly.  That, 
together  with  the  accounts  and  bills  of  costs,  /.  also  brought  and  tendered  to  the  ■ 
D^endant  a  general  realease  (ready  prepared  for  signature)  of  all  the  claims  and 
demands  of  himself  and  his  wife  upon  the  executors,  which  he  forthwith  signed, 
without  having  had  any  opportunity  of  examining  the  bills  or  consulting  any  pro- 
fessional person  as  to  their  propriety  ;  but,  shortly  afterward,  on  delivering  the  bills  to 
his  soUcitor  for  his  perusal,  he  was  informed  that  they  contained  many  over-charges 
and  other  improper  charges,  upon  which  he  resolved  to  apply  to  have  the  same 
taxed.  The  affidavit  then  stated  applications  to  have  been  made  by  the  Defendant's 
solicitor  to  both  the  Plaintiffs  for  their  consent  to  a  reference  of  taxation  (the  applica- 
tion for  which  it  was  necessary  should  be  made  in  their  names  or  in  the  name  of  one 
of  them),  at  the  same  time  offering  to  indemnify  them  against  the  costs  and  expences 
which  might  be  incurred  thereby — that,  no  answer  having  been  returned  to  such 
application,  the  Defendant  himself,  together  with  Holland,  called  upon  Hazard 
for  the  same  purpose,  when  Hazard  peremptorily  refused  his  consent,  but  SoUand 
consented ;  and  the  application  was  then  made  to  the  Court,  and  the  order  obtained, 
in  the  sole  name  of  Hdlemd  accordingly.  The  affidavit  went  on  to  point  out  several 
items  in  the  bills  of  costs,  which  appeared  to  be  gross  over-charges ;  insisting  that 
under  these  circumstances,  the  Defendants  were  entitled  to  have  the  bills  taxed, 
notwithstanding  the  release  which  they  had  executed  to  the  Plaintiffs. 

[2893  In  support  of  the  application  to  have  the  order  of  taxation  discharged, 
it  was  contended,  that  the  orcler  could  not  be  supported,  first,  as  it  purported  (upon 
the  face  of  it)  to  be  an  order  to  tax  the  costs  of  the  Plaintiff  Holland,  whereas  in 
truth  they  were  the  costs  of  both  the  Plaintiffs  ;  and,  secondly,  on  account  of  the 
buainesg  having  been  done  so  long  ago,  the  Plaintiff  Holland  having  been  allowed 
the  same  in  his  accounts,  and  a  general  release  having  been  executed  to  him. 

To  these  objections  it  was  answered,  in  defence  of  the  order,  first,  that  the  bills 
of  eoBta,  as  described  in  the  order,  were  delivered  to  Holland  by  the  soficitor  for 
the  Plaintifb,  as  their  solicitor  "  in  this  and  other  causes  and  matters,"  under  which 
descriirtiion  it  wm  immaterial  whether  they  were  the  separate  bills  of  Holland,  or  the 
joint  bills  of  Holland  and  Hazard.  That,  although  ,in  point  of  fact  the  bills  were 
not  dehvered  to  Htdland,  yet  he  was  (jointly  with  his  co-executor)  liable  to  the  pay- 
ment of  them,  and  the  delivery  to  either  would  sustain  an  action  against  both. 
And,  as  to  the  execution  of  the  release,  this  was  the  case  of  a  trustee  called  upon  by 
his  cestuy  que  trust  to  assist  him  in  having  certain  bills  of  costs  taxed,  which,  from  a 
sense  of  duty,  he  had  agreed  to  do — and  what  connection  had  this  with  the  release 
which  he  had  executed,  to  which  F.  was  no  party,  and  the  taxation  of  his  bill  a  mere 
matter  between  himself  and  his  employers,  as  to  which  no  release  existed  1  That 
if,  as  alleged  in  his  affidavit,  the  bills  were  actually  delivered  to  Hazard  in  1806  and 
1807,  that  circumstance  could  make  no  difference  in  the  present  case  ;  the  delivery 
oi  the  bills  not  having  been  acted  upon  until  Augttst  1816,  when  they  werejfirst 
delivered  to  the  Defendant ;  and  when  it  was  clear  that  Hazard,  if  he  hadfever 
possessed  them,  must  have  himself  returned  them  to  his  solicitor ; — and,  with  regard 
to  the  fact  of  the  delivery  £280]     all,  it  was  observable  that  Haaard  had  made 
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ho  affidavit,  and  that,  upon  the  whole,  it  was  evident  that  this  was  a  case  of  gross 
collusion  between  Hazard  and  the  solicitor  for  the  PlaintiSs. 

Sir  S.  Bomilltf,  in  support  of  tiie  application  to  discharge  the  order  of  taxation. 

Agar  and  Parker,  in  support  of  the  order*  referred  to  the  provisions  of  the  Statute, 

2  Geo.  II.  c.  23,  a.  23,  whidi  would  be  defeated,  and  rendered  altogether  nugatory 
and  abortive,  if,  in  a  case  like  the  present,  one  of  the  parties  chargeable  refusing  his 
consent  to  the  order  of  reference,  snould  be  held  a  sufficient  ground  for  denying  the 
benefit  of  the  taxation  to  the  persons  beneficially  interested.  That,  where  any  part  of 
a  Solicitor's  bill  relates  to  business  done  in  this  Court,  the  whole  may  be  taxed,  although 
pirt  of  the  business  was  for  other  persons  jointly  with  the  party  applying.  Margerum  v. 
Sandiford  (3  Bro.  C.  0. 233).  And,  with  regard  to  therelease  given  to  the  executors,  and 
the  objections  founded  on  length  of  time  and  acquiescence,  they  cited  Walmsley  v.  Booth 
(2  Atk.  25, 27),  Newman  v.  Fayne  (4  Bro.  C.  C.  350;  2  Vea.  J.  1 99).  (See  also  the  late 
cases  of  Langslaffe  v.  Taylor  (14  Ves.  363),  Cook  v.  Seitree  (1  Yes.  &  Bea.  126),  PUn- 
derleath  v.  fraser  (3  Ves.  &  Bea.  1 74),  and  the  authorities  referred  to  in  each  of  them.) 

The  Lord  Chancellor  considered  that  this  was  an  extremely  important  case  with 
reference  to  general  principles.  An  application  made  to  the  Court  by  one  of  two 
trustees  and  executors,  who  has  himself  hardly  at  all  acted,  without  the  consent 
of  his  acting  co-executor,  [291]  for  the  taxation  of  their  Solicitor's  bill  of  costs,  which 
is  alleged  to  have  been  long  since  paid  ; — after  a  full  settlement  of  accounts  with  the 
cestuys  que  trust,  and  a  release  given  by  them  ; — this  application  supported  by 
allegations  of  gross  overcharges  ; — Whether  the  Solicitor  shall  be  permitted,  under 
such  circumstances,  to  avail  himself  of  the  payment  by  the  Tnutees  and  subsequent 
acquiescence,  or  to  say  that,  by  reason  of  the  length  of  time,  he  is  deprived  of  the 
means,  which  he  might  otherwise  have  had,  of  defending  the  propriety  of  the  charges 
which  are  now  called  in  question  t  His  Lordship  said  he  would  look  into  the  affidavits, 
and  give  his  opinion  on  the  case  after  full  consideration. 

August  26.  His  Lordship  pronounced  judgment  in  this  case — when,  after 
recapitulating  the  principal  facts,  he  said  that  he  should  lay  the  release  altogether 
out  of  the  question  as  against  Mrs.  Lloyd,  she  being  a  Feme  Covert,  but  that,  in  any 
case,  he  could  not  have  held  it  as  entitled  to  consideration  against  the  right  of  a  party 
to  have  his  costs  taxed  under  the  statute ;  and,  on  the  other  points  in  the  case,  his 
Lordship  held  that  a  Solicitor  cannot  be  allowed  to  interpose  the  payment  of  his 
bill  of  costs,  by  a  person  in  the  situation  of  a  trustee,  between  himself  and  the  parties 
(cestuys  que  trusl^  for  whom  he  was  at  the  time  aware  that  the  person  who  paid 
him  was  no  more  than  a  trustee — as,  here,  an  executor  acting  for  the  parties  bene- 
ficially interested  under  the  will. — That  the  eettuys  que  trust,  whose  funds  were  to 
bear  the  whole  expenses  of  the  suit,  had  a  right  to  make  use  of  the  name  of  their 
trustees  and  executors  (giving  them  proper  indemnity),  to  obtain  a  taxation  of  the 
bill ; — for,  although  these  trustees  and  executors  would  be  entitled  to  retain  or  be 
paid  any  money  which  they  had  expended,  yet  the  taxation  of  a  SoUcitor's  bill  could 
operate  [292]  injury  to  them,  as  the  Solicitor  could  have  no  right  to  demand 
against  them  more  than  would  be  allowed  on  taxation. 

The  application  to  discharge  the  order  for  taxation  was  consequently  refused, 
but  without  costs. 

Benjamin  Micelethwait,  and  Mary  his  Wife,  and  Others,  Plaintiffs,  against 
John  Moore,  and  Sarah  his  Wife,  and  Others,  Defendants.   August  11,  1817. 

On  a  Bill  to  set  asideapartition.on  the  ground  of  inequality, and  for  a  newpartition, 
stating  a  valuation  and  estimate,  the  gross  result  of  which,  without  the  par- 
ticulars, were  contained  in  a  schedule  to  the  bill,  the  answer  dmying  the  accuracy 
of  the  valuation,  but  alleging  that  the  Defendant  was  unable  to  set  forth  in  what 

eixticulars  it  was  inaccurate,  by  reason  of  such  omission ;  a  motion  by  the 
efendant  for  production  of  the  valuation,  and  papers,  &c.,  relative  thereto, 
refused  with  costs.  Where  a  Defendant  seeks  the  production  of  deeds,  &c., 
stated  to  be  in  the  FluintiS's  possession,  the  usual  course  is  by  filing  a  cross  bill ; 
but  such  a  case  as  the  present  would  not,  even  if  a  cross  bill  were  filed,  suffice 
to  obtain  an  order  for  the  purpose. 

The  Bill  was  to  set  aside  a  nartition  of  Estates  to  which  the  Plaintiffs  Miekle- 
thwait  and  wife  and  the  Defendants  Moore  and  wife  were  entitled,  in  right  of  the 
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nspectiTe  wives,  aa  coparceners,  and  for  a  new  partition.  The  grounds  upon  which 
the  former  partition  was  sought  to  be  set  aside  were  gross  inequality  in  value,  and 
concealmmt  and  fraud  on  the  part  of  the  Defendants ;  and  the  former  part  of 
the  charge  was  sought  to  be  supported  in  the  bill,  by  a  statement  "  that  the  whole 
of  the  estates  in  question  had  lately  been  estimated  and  valued  by  Mr.  Thcmas 
Gee,  an  eminent  land  valuer  and  commissioner,  under  acts  [293]  of  inclosure  ;  and 
th&t  the  whole  of  the  minerals  had  been  also  lately  valued  by  Mr.  Andrew  Faulds, 
an  experienced  mineralogist ;  and  from  such  valuation  and  estimate  (which  was 
alleged  to  be  a  true  and  accurate  valuation  and  estimate),  a  summary  statement 
whereof,  and  also  of  the  valuation  of  the  two  lots  made  previous  to  the  execution 
of  the  deed  of  partition  (which  was  sought  to  be  set  aside),  the  Plaintiffs  had  set 
forth  in  a  schedule  to  their  bill,  it  appeared  (as  it  was  alleged  the  fact  was),  that 
lot  1.  (the  share  of  the  Defendants)  consisted  of  213a.  2r.  38;?.,  and  was  worth 
£19,915,  and  that  lot  2.  (the  share  of  the  Plainti&)  consisted  of  111a.  2r.  16p.  only, 
and  was  worth  £8003,  Ss." 

The  Defendants  Moore  and  his  wife,  by  their  answer,  denied  the  charges  of 
fraud  and  concealment,  and  also  of  inequality  of  value  at  the  time  of  the  partition, 
accounting  for  any  present  inequality  which  might  exist,  from  the  change  of  the 
times  operating  on  the  value  of  difierent  species  of  property,  and  from  aubsequent 
alterations  and  im;^Tement8  in  the  share  of  the  Defendants ;  and,  with  regard 
to  the  valuations  said  to  have  been  by  Messrs.  Gee  and  Faulds,  they  denied  the 
accuracy  of  such  respective  valuations,  but  said  that,  in  the  statement  set  out  in 
the  schedule  to  the  bill,  the  gross  amount  of  the  same  only  was  given,  the  particulars, 
annual  value,  and  number  of  years'  purchase,  on  which  the  same  were  calculated, 
being  omitted  in  the  said  statement,  and  therefore  they  (the  Defendants)  were  unable 
to  state  in  what  particular  respects  the  said  valuation  and  statement  were  incorrect 


A  motion  was  now  made,  on  the  part  of  the  Defendants,  "  that  the  Plaintiffs 
might  in  fourteen  days  leave  with  their  Clerk  in  Court  the  entire  valuation  [29^  and 
estimates  of  the  estates  mentioned  in  the  bill  to  have  been  made  by  Mr.  Thomas 
Gee^  with  the  obserrations,  remarks,  and  letters  of  the  said  ThovMts  Oee  relating 
thereto,  and  the  entire  valuation  and  estimates  of  the  minerals  mentioned  in  the 
bill  to  have  been  'made  by  Mr.  Andrew  FaiUds,  MCith  the  observations,  remarks, 
and  letters  of  the  said  Aiulrew  Faulds  relating  thereto,  and  any  instructions  ^iven 
in  writing  by  the  Plaintiffs  or  any  of  them,  their  or  any  of  their  agents  or  solicitors, 
to  the  said  Thomas  Gee  and  Andrew  Faulds,  or  either  of  them,  respecting  the  same, 
with  liberty  for  the  Defendants,  their  Clerk  in  Court,  agents,  or  solicitors,  to  inspect 
or  peruse  the  same,  and  to  take  copies,  abstracts,  or  extracts  thereof ;  and  also 
that  the  Defendants  or  any  of  them,  after  having  inspected  and  perused  the  said 
documents,  may  be  at  liberty  to  amend  their  answer,  or  respective  answers  to  the 
saidbUL- 

Bell  and  Harrison,  in  support  of  the  motion,  referred  to  Pract.  Reg.  (Wyatt's 
ed.  p.  161.  But  DO  reference  is  subjoined)  Tit  "  Deeds  and  Writings,"  where  it 
is  said,  "  Where  a  deed  in  the  Flaintifi's  hands,  mentioned  in  the  PXaintifE's  bill, 
was  necessary  to  the  Defendant's  making  his  defence  a  full  answer,  the  Court 
ordered  the  Plaintiff  should  give  him  a  copy  of  it."  In  an  anonymous  case  in  Dickens 
(2  Dick.  778),  which  was  an  application  by  the  Defendant  against  the  Plaintiff 
(an  Executor)  for  payment  into  Court  of  a  balance  alleged  in  the  bill  to  be  in  the 
hands  of  the  Plaintiff,  Lord  Thurlow  expressed  his  surprise,  saying,  "  Did  you  ever 
know  an  instance  of  a  Defendant's  applying  against  a  Plaintiff,  even  to  produce 
deeds  t  If  you  want  it,  you  must  file  a  cross-bill  for  the  purpose."  [295]  However, 
in  a  late  case  of  Pickering  v.  Bigby  (18  Yes.  484),  which  was  a  suit  for  an  account 
between  the  Executor  of  a  deceased  partner  and  the  surviving  partner,  the  De- 
fendant having  moved,  before  answer,  for  a  production  and  inspection  of  the  partner- 
ship accounts,  which  was  resisted  on  the  ground  that  the  Defendant  ought  to  have 
filed  a  cro«-bill.  His  Lordship,  though  he  refused  the  motion,  suggested  that,  if 
the  Defendant  in  such  a  case  had  put  in  an  answer,  stating  that  the  bill  called  for 
a  discovery  which  he  could  not  make  completely  without  seeing  the  partnership 
books  and  accounts,  the  same  being  in  the  hands  of  the  Plaintiff,  it  might  be  possible 
for  him  to  obtain  such  an  order  without  filing  a  cross-bill. 

Pepys,  contra.    In  Lavers  v.  Davers  (2  P.  Wms.  410),  the  Court  discharged 
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an  order  which  had  been  obtained  by  the  Defendant  to  inspect  &  deed  proved  by 
the  Plaintiff  in  the  cause  and  referred  to  by  the  deposition.  In  WUey  v.  Pistor 
(7  Ves.  411),  His  Lordship  refused  a  motion  by  a  Defendant  for  inspection  of  letters 
referred  to  by  the  Plaintiff's  depositions  as  exhibits,  with  costs,  observing  that 
such  an  application  must  be  very  familiar,  if  there  were  not  some  objection  to  it, 
and  he  never  heard  of  such  a  motion.  Even  a  Plaintiff,  though  he  has  a  right 
to  the  inspection  of  deeds  admitted  to  be  in  the  Defendant's  possession,  upon  which 
his  own  title  rests,  cannot  compel  the  production  of  those  relating  only  to  the 
Defendant's  title,  which  ia  independant  of  his  own,  as  was  determmed  by  Lord 
Hardwicke  in  Bitden  v.  Dore  (2  Ves.  446).  And  in  Atkyns  v.  Wright  (14  Ves.  211. 
And  see  Evans  v.  Bichardson,  I  Swanston's  Reports,  p.  7,  and  the  references  in 
the  note,  p.  8).  the  Court  [296]  refused  a  motion  for  a  production  of  deeds  and 
papers,  referred  to  as  in  the  Defendant's  possession,  but  not  described  by  the  answer 
or  schedule,  and  without  an  offer  to  produce  them. 

The  Lord  Chancellor  asked  whether  the  Plaintiff  by  his  bill  stated  the  documents 
in  question  to  be  in  his  possession ;  and  was  referred  to  the  statement  in  the  bill 
already  mentioned,  which  was  contended  by  Bell  to  be  equivalent,  the  valuation 
being  alleged  to  be  made  with  a  view  to  the  present  suit  for  a  new  partition. 

The  Lord  Chancellor  [Eldon].  The  case  cited  of  Pickering  t.  Bigbjf  (18  Ves. 
484),  is  very  different  from  the  present.  There  the  bill  was  for  an  account  of  Partner- 
ship dealiags  ;  the  Plaintiff  and  Defendant  were  jointly  entitled  to  the  posBeBsion 
of  the  documents,  the  production  of  which  was  the  object  of  the  motion ;  and  I 
then  stated  that  I  thought  I  remembered  an  instance  of  an  application  by  a  De- 
fendant under  such  circumstances  to  stay  proceedings  for  want  of  an  answer  until 
he  had  been  assisted  with  the  inspection  sought ;  and  that  that  sort  of  motion  might 
do  without  a  cross-bill.  But  this  case  goes  much  further  than  any  I  have  ever 
yet  heard  of ;  and,  even  if  a  cross-bill  were  filed  (which  is  the  usual  course),  I  should 
not  here  be  able  to  compel  the  production  of  these  documents. 

Motion  refused  with  costs. 

[297]  Pavnter  v.  Houston.   Ju2y  28,  1817. 

Under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the  Master  refused 
to  proceed  upon  the  claim  of  the  surviving  partners  of  the  Testator,  in  respect 
of  a  debt  alleged  to  be  due  to  them  on  the  balance  of  certain  dealings  between 
the  partnership  and  the  Testator  in  his  separate  capacity  ;  but,  on  motion  to  be 
admitted  to  go  in  before  the  Master  and  prove  this  debt  under  the  decree,  it  v&b 
referred  to  the  Master  to  take  the  account. 

This  was  a  Bill  filed  by  the  Plaintiffs  on  behalf  of  themselves,  and  all  other  the 
specialty  and  simple  contract  creditors  of  the  Testator  James  Henry  Houston 
(deceased)  who  should  come  in  and  contribute,  &c.  The  usual  decree  was  made, 
whereby  it  was  referred  to  the  Master  to  take  an  account  of  what  was  due  to  the 
Plaintiffs  and  all  other  the  creditors  of  the  said  Testator ;  and  a  motion  wag  nov 
made  on  behalf  of  Sir  / ohm.  Ferrina,  Bart.,  and  others.  Bankers,  surviring  partners 
of  the  Testator,  claiming  to  be  creditors  in  respect  of  their  dealings  as  lumkera  with 
the  Testator  in  his  separate  business  of  a  merchant,  that  the  Master  might  be 
directed  to  admit  them  to  go  in  before  him  and  prove  their  debts  under  that  decree, 
and  to  proceed  upon  such  proof,  the  Master  having  refused  to  proceed  upon  the  claim 
which  they  had  made  in  respect  thereof. 

By  the  affidavit  in  support  of  the  motion  it  appeared  that  the  Testator,  on  and 
previous  to  the  first  of  January  1810,  carried  on  business  as  a  merchant  in  partner- 
ship with  the  Honourable  Simon  Fraser,  under  the  firm  of  Fraser,  Houston,  and 
Co. — and  that,  being  so  concerned,  they  {Fraser  and  Houston)  at  the  time  aforesaid 
entered  into  partnership  with  the  claimants  (Sir  John  Perring  and  others)  as  bankers 
under  the  firm  of  Simon  Fraser,  Perringy  Godfrey,  Shaw,  Barber,  and  Co.  by  virtue 
of  certain  partnership  articles — That  on  the  same  day  the  house  of  Fraser,  Houston, 
and  do.  opened  two  accounts  (one  called  the  separate,  and  the  other  the  general 
account),  with  the  banking  firm  of  Fraser,  Perring,  &c.,  and^that  [298]  in  the 
course  of  business  the  said  banking  house  came  imder  large  acceptances  for  them. 
That,  Simon  Fraser  having  died,  the  business  of  the  mercantile  firm  was  carried 
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on  hj  the  Testator  on  his  own  separate  account,  but  still  in  the  name  of  Frcuer, 
Sounstan,  and  Co.  and  the  accounta  with  the  banking  house  were  carried  on  in 
the  same  manner  as  before  Eraser  s  death.  That,  on  the  8th  of  June  1811,  partner- 
ship articles  were  entered  into  between  the  clahnants  and  the  Testator,  to  cury 
on  the  business  of  bankers  lor  fourteen  years  from  January  1811,  the  interest 
of  uiy  partner  who  should  die  during  the  period  of  co-partnership  not  to  cease 
until  the  30th  of  June  or  Slst  of  December,  which  should  first  happen,  after  the 
decease  of  the  partner  so  dying.  That  in  August  and  October  1812,  the  Testator 
(being  then,  in  the  individual  capacity  of  a  merchant,  largely  indebted  to  the  bank- 
ing house)  executed  to  a  Trustee  for  the  banking  house  transfers  of  several  bond 
and  mortgage  debts  due  to  him,  and  in  each  deed  of  transfer  he  (Houston)  cove- 
nanted for  the  due  payment  of  the  debt  then  owing  and  all  sums  that  might  there- 
after become  due  from  him  to  the  banking  house  ;  and  in  October  1813,  as  a  further 
security,  executed  to  the  same  Trustee  an  assignment  of  debts  due  to  him  from 
several  insolvent  persons,  and  in  1814  also  placed  in  the  hands  of  the  said  banking 
house  other  securities  of  comparatively  small  amount.  That  the  Testator  died 
on  the  12tfa  of  October  1814,  having  made  his  Will  and  appointed  the  Defendants 
Executors,  and  being,  at  the  time  of  his  death,  indebted  to  the  claimants  (as  the 
surviving  partners  in  the  banking  house)  in  the  balance  of  both  accounts  (the 
separate  and  general)  to  the  3l8t  of  December  1814,  when  his  interest  as  a  partner 
determined.  That  the  partnership  accounts  of  the  [299]  banking  house  were 
regularly  balanced  and  made  up  on  the  30th  of  June  and  31st  of  December  in  every 
year,  and  the  books  containing  the  balance  sheets  of  each  year  respectively  up 
to  the  3l8t  of  December  1812  were  duly  signed  by  the  Testator,  but  the  Testator 
being  in  Scotland  when  the  partnership  accounts  for  the  year  ending  the  Slst  of 
December  1813  were  balanced  and  signed  by  the  other  partners,  the  same  were 
not  signed  by  him,  although  he  frequently  promised  to  sign  them,  and  assented 
to  and  received  his  proportion  of  the  profits  by  a  transfer  to  his  account  with  the 
banking  house ;  and  since  his  death  credit  had  been  given  to  his  account  as  a  partner 
in  the  banking  house  for  the  full  amount  of  his  interest  therein. 

The  affidavit  went  on  to  allege  that  the  estate  of  the  Testator  (as  a  partner  in 
the  banking  house)  could  derive  no  benefit  from  the  debt  owing  from  him  (in  his 
individual  capacity  as  a  merchant)  to  the  banking  house,  even  if  the  latter  should 
get  in  and  receive  the  whole  amount  thereof,  because  the  whole  debt  had  always 
been  and  still  remained  credited  in  the  partnership  books  of  the  banking  house  as 
assets  thereof,  in  the  same  manner  as  any  other  property  of  the  partnership  of  which 
they  were  in  actual  possession;  the  same  being  treated  as  a  good  and  available 
debt  and  never  transferred  to  the  debit  of  the  partnership  among  such  of  the  out- 
standing debts  as  were  considered  bad  or  doubtful. 

It  was  further  stated  that  there  remained  due  from  the  Testator's  estate  in 
respect  of  such  ctebts,  after  giving  credit  for  the  full  amount  of  monies  received 
or  to  be  received  by  the  claimants  in  respect  of  such  securities  as  were  available, 
sad  for  the  value  (so  far  [300]  as  it  could  be  estimated)  of  such  as  were  uncertain, 
the  sum  of  £30,000  and  upwards,  wholly  unsecured  save  by  the  covenants  contained 
in  the  above-mentioned  deeds  of  transfer. 

Under  the  decree  made  in  this  cause,  a  charge  was  on  the  26th  of  April  1816 
carried  in  before  the  Master,  supported  by  affidavit  in  the  usual  manner,  for  so 
much  of  the  above  debt  as  then  remained  due,  whereby  the  surviving  partners 
in  the  banking  house  claimed  to  be  admitted  as  specialty  creditors  by  virtue  of  the 
said  deeds  and  securities.  The  charge  was  opposed  on  the  part  oi  the  Plaintifis, 
and,  after  many  attendances  and  much  discussion  before  the  ffiUster,  was  amended 
at  the  Master's  suggestion,  and  such  amended  charge,  with  an  affidavit  also  in 
support  thereof,  left  at  his  office  on  the  22d  of  F^ruary  1817,  the  solicitor  for  the 
PUintifis  having,  long  previously,  inspected  all  the  books  belonging  to  the  Testator's 
estate,  together  with  all  the  securities,  in  order  to  ascertain  from  such  inspection 
the  Btate  of  accounts ;  and  the  affidavit  stated  that  this  also  took  place  at  the  Master's 
suggestion. 

Several  attendances  afterwards  took  place  on  this  charge  so  amended,  the  last  of 
which  attendances  was  on  the  6th  of  July,  when  the  Master  said  that  he  did  not 
consider  himself  authorised  to  receive  the  proof  of  the  said  debt,  on  the  ground 
(as  it  was  understood)  that  the  partnership  inter  se  formed  an  objection  to  the 


Digitized  by  Google 


116 


PATNTKR  V.  HOUSTON 


9HEB.  SOI. 


admission  of  such  proof ;  in  other  words,  that  A.  B.  and  C.  surTiving  partners  of  A. 
B.  C.  and  D.,  cannot  be  admitted  to  prove  a  debt  in  a  suit  for  administering  the 
effects  of  D. 

By  the  application  now  made  to  the  Court,  it  was  sought  on  behalf  of  these 
claimants  to  be  per-[30l3-™it'ted  to  proceed  in  their  charge  before  the  Master,  for  the 
sake  of  aToiding  the  expence  which  would  necessarily  be  incurred  by  their  being 
driven  to  have  recourse  to  other  proceedings  in  respect  of  their  debt. 

Sir  i^.  Romilly,  Harty  Cooke  and  Home,  in  support  of  the  motion. 

Bell  and  Wilson,  contra.  Under  this  decree  the  Master  can  go  into  no  accounts 
that  were  not  liquidated  at  the  Testator's  death.  He  has  no  power  to  exhil^t  in- 
terrogatories for  the  examination  of  the  parties  claiming  before  him  In  Stmrnoiu 
T.  Gutteridge  (13  Yes.  262),  where  leave  was  given  to  exhibit  an  interrogatory  for 
the  examination  of  an  Executor  as  to  the  fact  whether  he  was  indebted  to  the 
Testator,  that  was  permitted  upon  the  ground  that  the  examination  of  an  Executor 
under  the  usual  decree  for  an  account  ought  to  contain  such  an  interrogatory ; 
a  debt  due  by  aa  Executor  being  assets ;  and  the  principle  was,  that  this  is  an  in- 
terrogatory, not  of  the  party,  but  of  the  Master  ;  but  it  was  expressly  directed 
that  the  interrogatory  should  be  confined  to  that  purpose  merely  , — not  to  go  into  an 
account,  which  must  be  the  subject  of  a  distinct  bill.  The  contract  in  respect  of  which 
this  debt  has  accrued,  is  only  available  in  Equity ;  for  at  law  no  man  can  bind  himself, 
as  a  partner  in  one  house,  to  another  house  in  which  he  is  also  a  partner.  Botanguet 
V.  Wray  (2  Marsh.  319). 

Sir  iS^.  BomUly,  in  reply.  It  is  objected  that  the  Master,  in  this  case,  has  no  right 
to  exhibit  interrogatories  under  the  decree  ;  [302]  but  in  the  case  cited  in  support  of 
this  objection  the  parties  resisted  the  Master's  teking  the  account — Here  they 
consented,  and  the  Master  was  actually  proceeding  to  do  so  when  this  difficulty 
suggested  itself  to  him. 

The  Lord  Chancellor  [Eldon].  This  question  arises  under  the  usual  decree  for 
an  account  of  assets  in  a  creditor's  suit,  upon  a  demand  made  by  the  surviving 
partners  in  a  banking  house  in  which  the  testator  himself  was  a  partner,  claiming 
to  be  creditors  of  their  deceased  partner  in  respect  of  a  balance  due  on  his  separate 
account  with  the  partnership.  A  late  decision  of  a  Court  of  Law  has  been  cited  to 
shew  that  no  legal  debt  can  be  created  in  respect  of  such  a  transaction.  It  may 
be  so  as  it  is  there  stated ;  but,  if  that  is  a  right  decision,  still  there  is  nothing  more 
clear,  that  that,  where  an  account  is  decreed,  the  equitable  creditors  have  a  right  to 
be  satisfied ;  and  that  no  distribution  of  aaseta  can  toke  place  until  the  accounte 
of  all  the  creditors  of  every  description  have  been  gone  into.  Generally  speaking, 
it  is  the  duty  of  the  Master  to  meet  all  the  difficulties  that  may  arise  in  the  cuscharge 
of  this  office.  In  some  way  or  other,  he  must  so  provide  as  that  all  the  accounts, 
both  legal  and  equitable,  shall  be  fully  taken  ;  so  that  the  fact  of  Houston's  having 
been  a  partner  in  the  house,  however  it  may  alter  the  nature  of  his  debt,  is  of  no 
weight  at  all  with  reference  to  the  right  of  the  claimants  to  have  their  account  taken. 

Then  it  is  said,  the  Master  is  not  in  a  situation  to  receive  the  claim,  for  want  of  a 
power  to  exhibit  interrogatories  with  respect  to  it.  But  it  strikes  me  that  this 
never  can  be  the  case — that  the  Court  cannot  place  a  creditor  in  such  a  situation 
as  that  his  debt  is  not  to  be  [303]  received.  It  appears  to  me  that  the  Master  is  bound 
to  receive  such  a  claim  as  this.  Suppose  there  had  only  been  a  few  items  on  each 
aide  to  be  established,  can  it  be  said  that  the  parties  must  be  put  to  the  expence  of 
filing  a  bill  in  order  to  have  such  an  account  settled  ?  I  think  I  have  seen  reporU 
in  which  the  Master  has  steted  that  he  is  not  able  to  ascertain  the  validity  of  such 
claims  without  the  necessity  of  a  bill  being  filed  for  the  purpose.  The  principle 
is  the  same,  although  the  difficulty  may  be  greater,  in  the  case  of  an  account  where 
the  testator  was  a  partner,  than  in  a  mere  common  case  of  account  between  parties 
standing  in  no  such  relation  to  each  other.  If  the  Master  finds  that  he  cannot  go 
on  without  an  examination  of  the  parties  upon  interrogatories,  and  that  it  is  necessary 
a  Commission  should  issue,  the  parties  must  apply  to  the  Court  for  the  purpose.  The 
only  difficulty  in  this  case  is  as  the  settled  accounts — and  if,  with  reference  to  that, 
it  is  necessary  to  ascertoin  whether  the  accounts  have  been  settled  or  not,  either 
a  bill  must  be  filed,  or  the  question  submitted  to  the  Court  by  way  of  motion  upon 
affidavita. 

I  apprehend  that  it  is  the  Master's  duty  to  go  on  with  the  accounts  until  he  finds 
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a  difficulty  arising  from  the  want  of  sufficient  powers ;  and  then  an  application 
must  be  made  to  the  Court,  either  by  the  Master  or  the  parties,  to  do  that  which 
is  aecessary,  in  order  to  supply  the  defect  of  his  authority. 

His  Lordship  concluded  by  saying  that  he  would  speak  to  the  Master  on  the 
subject. 

An  order  was  afterwards  made,  by  which  it  was  referred  to  the  Master  to  take  an 
account  of  the  dealings  and  transactions  between  the  testator,  in  his  own  right,  and 
as  the  surviviiig  partner  of  the  house  of  Fraser  and  Houston^  and  Uie  Banking-house 
in  which  Sir  John  [30C  Purring  and  the  other  claimants  were  the  then  surriving 
partners,  and  of  what  was  due  on  the  balances  of  such  accounts  to  either  and  which 
of  the  parties ;  and  also  to  take  an  account  of  the  partnership  dealings  and  trans- 
actions as  bankers  between  the  said  testator  and  the  said  Banking-house,  and  what 
was  due  to  or  from  the  said  testator  on  the  balance  thereof,  with  liberty  to  state 
any  matter  specially — and,  for  the  better  taking  the  said  accounts,  the  parties  were 
to  produce  before  the  Master  upon  oath  all  deeds,  book,  &c.,  in  their  custody  or  power 
relating  thereto,  and  were  to  he  examined  upon  interrogatories  as  the  Master  should 
direct,  who,  in  taking  the  said  accounts,  was  to  make  unto  the  parties  all  just 
allowances. 

John  Edmonds,  Plaintiff;  Christopher  Savert,  Wiluam  Edmonds  Savebt, 
and  Others,  Defendants.    March  12,  August  25,  1817. 

Defendant  to  an  injunction  bill,  having  suffered  the  injunction  to  go  against  him 
upon  a  dedimus,  the  time  for  answering  being  expired,  although  not  under  an 
order  for  time,  nor  in  contempt,  qu<Bre,  whether  ne  may  demur  alone ;  and  it 
seems  that  he  cannot  be  allowea  to  do  so. 

This  was  a  motion,  on  the  part  of  the  Plaintiff,  to  take  a  demurrer,  which  had 
been  put  in  by  the  Defendants,  oS  the  file  for  irregularity. 

The  Bill  was  by  an  heir  at  law,  to  have  the  will  of  his  ancestor  (by  which  the 
estate  in  question  was  devised  to  the  I>eiend&nt\Christo]^ier  Savory  in  trust  for 
his  son  the  Defendant  W.  E.  Savery),  declared  void  upon  the  ground  of  allied 
incompetency  in  the  testator,  and  for  an  injunction  to  restrain  proceedings  in  an 
action  of  ejectment,  in  which  the  Defendants  had  obtained  a  verdict,  and  also  from 
setting  up  or  m^kiTig  any  claim  to  the  estates  under  the  said  will. 

The  Bill  was  filed  on  the  19th  of  November  1816.  The  Defendants  appeared 
on  the  22d  of  the  same  month,  [306]  &Q<1>  according  to  what  was  stated  to  be  the 
usual  practice  in  cases  of  injunction  bills,  the  Plaintiff's  clerk  in  Court,  on  the  5th 
of  December  following  (which  was  a  seal  day),  applied  to  the  clerk  in  Court  for  the 
Defendants,  to  know  upon  what  ground  the  Plaintiff  should  take  his  injunction, 
—whether  upon  an  attachment,  or  upon  a  dedimus  potestatem  to  take  the  answer 
of  the  Defendants  ;  whereupon  the  clerk  in  Court  for  the  Defendants  gave  to  the 
Plaintiff's  clerk  in  Court  a  note  signed  by  the  solicitors  for  the  Defendants,  in  these 
words :  "  Mr.  Drewe, — Sir,  You  will  let  this  injunction  go  upon  the  ground  least 
prejudicial  to  the  Defendants.  What  I  mean,  is,  that  ve  shall,  on  account  of  the 
great  length  of  the  bill,  want  all  the  time  we  should  be  entitled  to  if  this  was  not  an 
injunction  bill.  Perhaps  you  will  therefore  think  the  ground  should  be  upon  an 
attachment."  To  which  Drewe  (who  was  the  agent  for  the  Defendants'  clerk  in 
Court)  had  subjoined  in  his  own  hand  writing,  "  On  a  dedimus."  And.  in  con- 
sequence of  this  note  so  delivered,  the  common  injunction  was  issued  on  the  10th 
of  DeceTftber  (the  next  seal  day  after  the  5th)  in  the  usual  form  upon  a  dedimus, 
which  form  is  as  follows. 

"  Whereas,  &c.,  that  J.  E.  hath  lately  exhibited  his  bill  of  complaint  against  you, 
the  said,  &c..  Defendants,  to  be  relieved  touching  the  matters  therein  contained, 
and  that  you  the  said  Defendants,  being  served  with  our  writ  of  subpoena  com- 
manding you  to  appear  and  answer  the  said  bill,  have  appeared  accordingly,  hut 
for  dday  have  craved  a  commission  to  answer  in  the  country^  and  yet  in  the  mean 
time,  you  unjustly  (as  it  is  alleged)  prosecute  the  said  complainant  at  law  for  and 
touching  the  matters  in  the  said  bill  complained  of  :  We,  therefore,  in  consideration 
of  the  prenuses,  do  strictly  enjoin  and  command  you,  &c.,  to  desist  from  all  further 
proceeaings  at  law  against  the  said  complainant  [^)6]  touching  ai^  of  the  matters 
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in  the  said  bill  complained  of,  until  you  shall  have  fully  answered  the  said  bill  and 
our  said  Court  make  other  order  to  the  contrary,"  &c. 

The  affidavit  of  the  Plaintiff's  agent,  in  support  of  the  application  to  have  the 

demurrer  taken  off  the  file,  represented  farther  tliat  it  was  the  practice  of  the  Court 
to  consider  such  note  as  was  delivered  by  the  Defendants'  clerk  in  Court  to  be  a 
note  praying  a  dedimus  to  plead,  answer,  or  demur,  not  demurring  alone ;  that  the 
injunction  which  had  issued  had  been  submitted  to  by  the  Defendants  upon  the 
ground  that  they  had  prayed  a  commisaion  to  take  their  answer  in  the  country  ; 
and  that,  therefore,  no  process  of  contempt  was  issued  against  them  for  not  putting 
in  their  answer  to  the  bill.  That,  on  the  7th  of  January  1817  (being  seven  weeks 
after  the  bill  was  filed),  the  Defendants  filed  a  general  demurrer  to  the  bill,  and  had 
not  pleaded  to  or  answered  any  part  thereof ;  and  the  Deponent  had  been  informed, 
and  believed  it  to  be  the  invariable  practice  of  the  Court,  to  consider  &  demurrer 
BO  filed  as  irregular,  and  that,  after  such  note,  a  Defendant  was  not  at  liberty  to 
demur  atone.(l)  No  order  for  time  had  been  obtained  previous  to  the  filing  ox  the 
demurrer. 

Sir  S.  Romilly  and  Wakefield,  in  support  of  the  motion  to  take  the  demurrer 

ofE  the  file. 

Bell  and  Pepys,  contra.  This  is  a  mere  question  of  practice,  but  of  very  great 
importance  to  the  Defendants,  who  are  kept  out  of  pos-[307]-Bes8ion  of  the  estate 
devised  to  them  by  an  injunction  obtained  upon  a  bill  which  it  is  impossible  that 
the  Plaintiff  could  support  if  the  demurrer  were  properly  argued. 

If  the  bill  had  not  prayed  an  injunction,  the  Defendants  would,  aecordizig  to 
*  the  common  course,  have  had  till  the  next  term  after  the  bill  filed  to  answer  or  demur, 
as  he  should  be  advked  ;  and  this  being  upon  the  principle  of  convenience  and  reason- 
able indulgence,  it  would  be  great  injustice  were  the  practice  to  be  different,  merely 
because  the  PhintifT  has  inserted  in  his  bill  a  prayer  for  an  injunction,  and  if,  on 
that  account  only,  the  Defendant  were  refused  an  indulgence  which  it  is  thought 
right  to  grant  in  other  cases.  We  admit  that,  according  to  the  practice  of  the  Court, 
if,  at  the  expiration  of  eight  days  from  the  filing  of  the  bill,  neither  an  answer  nor 
a  demurrer  is  on  the  file,  the  PlaintifE  is  entitled  to  the  common  injunction  ; — that 
the  injunction  may  be  had  in  either  of  two  ways, — upon  an  attachment,  or  upon  a 
dedimus  to  take  the  Defendant's  answer ; — and  that  in  this  case,  the  Defendant, 
having  the  option  ofiered  him,  preferred  that  it  should  go  upon  a  dedimus.  In 
The  Attorney  General  v.  Henchman  (3  Bro.  C.  0.  372),  upon  a  motion  to  take  a 
demurrer  off  the  file,  which  had  been  put  in  after  time  for  answering  was  out,  but 
before  process  of  contempt  issued.  Lord  Thurloto  said  that  a  Defendant,  until  ha 
is  affected  by  process  of  contempt,  may  put  in  a  demurrer.  To  hold  that  a  Defendant 
cannot  demur  after  an  injunction  has  been  obtained  upon  a  £2e(ji7nt»,  would  be  to  decide 
that,  in  such  a  case  as  this — a  country  cause,  and  the  Defendant  not  entitled  to 
bespeak  an  office  copy  of  the  bill  till  after  appearance — there  can  be  no  demurrer 
at  all ;  and  thus,  by  adding  the  prayer  for  an  injunction  to  a  [308]  bill  of  discovery, 
the  Plaintiff  will  be  enabled  to  obtain  indirectly  a  discovery  of  facts  upon  oath,  of 
which  he  may  afterwards  avail  himself  at  law  against  the  Defendant,  which  discovery 
he  has  no  right  to  demand  according  to  the  principles  of  equity. 

Besides — the  dedimus  upon  which  the  injunction  issued,  and  which  is  the  ordtnuy 
dedimus  returnable  without  delay,  is  not  the  same  in  point  of  effect  with  the  dedimus 
which  is  usually  applied  for,  which  is  called  the  special  dedimus,  and  is  alwa^  accom- 
panied with  a  certain  period  fixed  for  the  return,  whereas  in  the  ordinary  dedimus 
there  is  no  limitation  in  respect  of  time.  See  Hinde's  Chanceij  Practice,  329,  243. 
Beames's  Orders,  117,  118.  Wyatt's  Praot.  Beg.  234.  This  is  not  such  an  order 
as  to  preclude  a  demurrer  ;  and  it  is  evident  that  this  was  the  ground  taken  in  Elme 
V.  Shaw  (1  Vem,  282) — "  Demurrer  allowed,  but  without  costs,  because  it  was  a 
demurrer  only,  without  any  answer,  and  came  in  by  commission." 

[In  order  to  illustrate  the  general  practice,  and  the  grounds  upon  which  it  is 
founded,  the  following  authorities  were  also  referred  to.  Orders  in  Chancery 
(Beames,  172).  Penn  v.  Lord  Baltimore  (1  Dick.  273),  Kenrick  v.  Clayton  (2  Bro. 
C.  C.  214  ;  2  Dick.  685),  Taylor  v.  Milner  (10  Ves.  444).]' 

The  Lord  Chancellor  [Eldonl  took  time  to  look  into  the  practice,  and  just  before 
the  Court  ended  its  sittings  in  the  vacation  after  Trinity  Term,  mentioned  the  case 
again  (as  I  have  been  inmrmed),  with  the  following  observations. 
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Thia  IB  the  case  of  an  Injunction  bill  The  time  of  answering  being  expired, 
the  PlaintifE'g  clerk  in  Court  [309]  says  to  the  clerk  in  Court  for  the  Defendants, 
How  will  you  hare  the  injunction  go  ^upon  a  dedimus,  or  upon  an  attachment  I— - 
to  which  the  latter  answers,  "  Take  it  upon  a  dedimus"  and  it  is  on  this  that  the 
question  arises,  viz.  Whether,  according  to  the  practice  of  this  Court,  a  party  having 
returned  that  answer,  and  the  injunction  having  issued  accordingly,  can  afterwards 
be  admitted  to  demur  alone.  It  was  contended,  on  the  part  of  the  Defendants, 
that  he  might  do  so,  inasmuch  as  he  would  not,  in  a  common  case,  have  been  obliged 
to  apply  for  an  order  for  time  until  January,  and,  having  till  that  time  to  put  in 
his  du^ce  to  the  bill,  he  might  intermediately  demur.  I  have  made  much  inquiry 
into  the  practice  ;  and,  from  the  best  sources  that  I  have  been  enabled  to  discover, 
am  bound  to  state  it  as  my  opinion  (without  at  present  going  into  the  reasons  for 
that  opinion),  that,  after  a  party  has  elected  to  nave  an  injunction  taken  against 
him  upon  a  dedimus  potestatem,  he  cannot  demur  alone.  I  will  give  my  reasons 
for  it  hereafter  in  the  presence  of  the  Counsel  by  whom  the  question  was  argued. 
But,  in  the  mean  while,  I  repeat  that  I  think  he  is  bound  by  the  course  he  has 
adopted ;  for  he  may  proceed  to  a  commission  if  he  pleases. 

[I  do  not  hear  that  the  case  has  been  mentioned  again,  and  apprehend  that  no 
order  has  been  yet  made  ;  but  in  Reg.  Lib.  A.  1816,  fo.  1284,  is  the  following  entry. 
"  19  July  1817.  Upon  motion  by  Mr.  Wakefieldy  of  Counsel  for  the  Plaintiff  ^^monax, 
and  upon  affidavit  stating  the  bill  filed,  demurrer  put  in,  a  cross  bill  by  the  Defendant 
W.  E.  Savery^  filed  on  the  27th  of  December  1816,  notice  of  motion  to  take  the 
demurrer  oS  the  file,  the  motion  made  accordingly  and  counsel  heard,  that  his 
Lordship  had  not  yet  declared  his  judgment  thereon,  but  that  the  Deponent  had 
been  informed  and  belifived  that  the  clerks  in  Court  had  certified  that  the  demurrer 
[310]  was  irregularly  filed ;  ordered,  that  the  Plaintif!  Edmonds  (Defendant  to  the  cross 
bill)  may  have  six  weeira  time  to  plead,  answer,  or  demur,  after  the  Defendants  to 
the  original  bill  shall  have  answered  the  same,  or  the  demurrer  shall  have  been 
allowed."] 

(1)  For  the  grounds  of  this  demurrer,  see  Pemherion  v.  Pemberton,  13  Ves.  297. 
Jones  V.  Jones,  3  Mer.  161.  The  objection  to  the  bill  was  stronger  in  this  case  than 
in  either  of  those  cited,  there  having  been  two  trials  at  law,  and  a  verdict  in  one 
of  them. 


Barker  and  Others  p.  The  Duke  of  DEVONsmRE.   Rolls.   June27, 1817. 

Testator  devises  to  A.  and  B.  (whom  he  appoints  his  executors)  upon  trust  to  sell 
for  such  purposes  as  he  shall  hereafter  appoint,  and  then  directs  his  debts  to  be 
paid  by  his  executors.  Under  this  devise,  A.  and  B.  are  authorised  to  sell  for 
payment  of  debts. 

Thomas  Barker,  by  his  Will,  devised  all  his  estate  real  and  personal  to  thePlainti£b, 
their  heirs,  &c.,  to  the  use  of  them  (the  Plaintiffs),  their  heirs,  &c.,  in  trust  by  applica- 
tion, sale,  or  mortgage  thereof,  or  of  any  part  thereof,  to  pay  thereout  whatsoever 
he  shoukl  thereafter  by  will  or  codicil  appoint.  He  then  appointed  the  Plaintiffs 
trustees  and  executors  of  his  will ;  and  proceeded  to  direct  that  nis  just  debts,  f  imeral 
Bxpences,  &c.,  should  be  paid  by  his  executors  ;  and  devised  the  residue  of  his  estate 
and  effects  (after  giving  several  specific  legacies)  to  his  eldest  son,  provided  he  lived  to 
attain  twenty-one ;  if  not,  then  to  whichever  of  his  sons'should  first  attain  twenty-one. 

The  Plaintiffs,  under  this  devise,  contracted  with  the  Duke  of  Devonshire,  for  the 
sale  to  him  of  part  of  the  estates,  for  the  purpose  of  raising  money  to  pay  debts  ; 
and  they  now  filed  their  bill  for  a  specific  performance  of  that  agreement :  to  which 
the  Duke  answered,  that  he  was  advised,  that,  inasmuch  as  the  will  did  not  give 
to  the  Plaintiffs  a  sufficient  [311]  power  to  sell  for  payment  of  debts,  and  did  not 
provide  that  their  receipt  should  be  a  sufficient  discharge  to  a  purchaser,  therefore 
ne  (the  Defendant)  could  not  safely  fulfil  his  contract,  except  under  the  decree  of 
the  Court. 

The  question  was,  whether  thia  was  a  devise  for  the  payment  of  debts  generally  ; 
for,  if  Bo,  the  trustees  might  make  a  good  title,  without  the  devisee  or  heir  at  law 
inning*  and  the  purchaser  could  not  be  bound  to  see  to  the  application  of  the  purchase 
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money ;  it  beiag  settled  that,  where  the  trust  is  for  payment  of  debts  generallv, 
the  purchaser  is  not  bound  to  see  to  the  application.  (See  Sugden,  Vend,  and  Puich. 
4th  ed.  413.) 

Benyon  and  Heys,  for  the  Plaintifis.  Cooke  and  AbercrombU,  for  the  Defendant, 
contended  that,  the  direction  being  for  the  payment  of  debts  by  the  executors,  this 
shewed  that  the  intention  of  the  testator  was  to  confine  it  to  payment  out  of  the 
penional  estate. 

To  this  it  was  replied,  that  the  testator,  in  using  the  term  executors,  only  meant 
to  describe  those  persons  whom  he  had  previously  appointed  as  his  executors,  and 
to  whom  he  had  already  given  his  real  estate  in  truat  to  sell  for  such  purposes  as 
he  should  appoint. 

The  Master  of  the  BoUs  [Sir  Wm.  Grant].  The  testator  has  given  hk  real  estate 
to  certain  persons,  whom  he  also  appoints  executors  of  his  will,  upon  trust  to  sell 
for  such  purposes  as  he  shall  [312]  aiterwards  appoint ;  and  then  directs  his  debts 
to  be  paid  by  his  executors. 

In  a  late  case  of  the  same  kind,(l)  I  held  that  such  a  direction  authorized  a  sale 
for  the  payment  of  debts  ;  and  I  continue  of  that  opinion. 

Consequently,  a  speci^c  performance  must  be  d!ecrekl. 

(1)  I  have  not  been  able  to  ascertain  the  name  of  this  case ;  but  it  had  occurred 
recently  before  the  decision  of  that  here  reported. 

Charles  Peche,  Plaintiff,  and  Cha£LOttb  Smith,  John  Pbchb,  and  Othbbs, 
Wefendanls.   BolU.  J«Zy8, 1817. 

A  grandfather,  in  consideration  of  a  bond  from  the  father  to  grant  him  an  annuity 
of  £50  during  his  life,  enters  into  a  counter-bond  with  the  father  conditioned  for 
payment  to  the  son  of  a  like  annuity  '  in  case  he  was  not  sufficiently  provided 
for  during  the  life  of  the  grandfather,  exclusive  of  anv  allowance  from  his  father." 
The  son  obtains,  through  some  other  interest,  a  place  in  the  Ordnance  office, 
with  a  salary  exceeding  the  amount  of  the  annuity.  Held,  that  this  was  not  a 
sufficient  provision  within  the  meaning  df  the  bond,  being  an  office  only  during 
pleasure^  whereas  the  provision  in  the  contemplation  of  the  parties  must  have 
been  one  of  a  permanent  nature. 

Under  a  Decree  by  which  it  was  referred  to  the  Master  to  m^e  certain  inquiries, 
the  Master  found  that  / ohn  Peche  (the  Testator  named  in  the  pleadings)  made  his 
will  dated  the  8th  of  November  [313]  1809,  whereby  he  expressed  himself  to  the 
following  effect : — "  Whereas  I  have  given  my  son  a  bond  subject  to  my  will,  to 
direct  my  executrix  or  executor  hereinafter  named  to  give  a  power  of  attorney 
to  receive  £50  a  year  from  my  long  annuities  during  his  life,  and  should  he  die 
without  child  or  children  lawfully  begotten  the  said  £50  a  year  to  fall  into  the 
remainder  of  my  property." — The  Master  further  found  that  the  testator,  at  the 
time  of  making  his  will,  had  living  one  son  (the  Defendant  John  Peche)  and  a  grand- 
son also  named  John  Peche  (who  was  the  younger  son  of  the  said  Defendtuit). 
and  that  the  testator  gave  to  his  son  the  Defendant,  a  bond,  in  the  penal  sum  of 
£500,  the  condition  whereof,  after  reciting  that  the  testator  had  agreed  (in  con- 
sideration of  a  bond  from  his  son  the  Defendant,  b^  which  he  bound  nimself  to  pay 
the  testator  an  annu^  of  £60  during  his  life,  "  m  case  the  said  Jehn  Pedu  tlie 
grandson  was  not  sumcierUly  provided  for  during  the  testator's  life,  exclusive  of 
any  allowance  from  his  father")  to  give  to  the  said  John  Peehe  (the  grandson)  an 
annuity  of  £50  during  his  life,  was  "  that  if  the  (testator)  his  heirs,  executors,  &c., 
should  from  time  to  time,  &c.,  during  the  life  of  the  said  John,  Peche  (the  grandson) 
pay  to  the  said  John  Peche  (the  grandson)  an  annuity  of  £50  (as  therein  mentioned) 
then  the  bond  should  be  void,  or  otherwise  remain  in  full  force."  That  the  testator 
had  not  given  any  bond  to  his  said  grandson,  but  the  Defendant  John  Peehe  gave 
to  the  testator  a  counter-bond  in  the  same  penal  sum,  conditioned  for  payment  to 
his  father  of  an  annuity  of  £60  during  his  life.  The  Master  also  found  that  these 
bonds  were  given  in  consequence  of  some  disputes  having  arisen  in  the  famil;^, 
when  the  testator,  thinking  his  grandson  harshly  treated  by  the  Defendant  his 
father,  had  entered  with  the  Defendant  into  the  en-[314]-gAg6ment  which  appeared 
onj^the  face  of  the  bonds ;  in  pursuance  of  which  the  annuity  was  regularly  paid 
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by  the  Defendant  to  the  testator  till  the  day  of  his  death,  and  the  testator  also 
allowed  the  like  annual  sum  to  his  grandson. 

The  cause  coming  on  for  further  directions  upon  the  Master's  report,  by  an 
order  dated  the  27th.  of  June  1816,  the  Court  declared  that  the  above  mentioned 
bequest  in  the  testator's  will  was  meant  to  be  a  satisfaction  of  the  bond  given  by 
the  testator  to  the  Defendant  John  Peche  for  his  (the  Defendant's)  son  Jolm  Peehe ; 
and  it  was  referred  back  to  the  Master  to  enquire  whether  the  last  mentioned  JoAn 
Pecke  had  been  provided  for  within  the  intent  and  meaning  of  the  bond ;  with 
liberty  for  him  to  apply  to  the  Court,  and  further  directions. 

The  Master  made  his  report  in  pursuance  of  this  order,  stating  the  substance  of 
several  affidavits  which  had  been  laid  before  him  relative  to  the  appointment  of 
John  Peche  (the  grandson)  to  a  place  in  the  ordnance  office,  with  a  yearly  salary 
thereto  annexed  (the  amount  of  which  yearly  salary  was  at  first  £68,  and  bad  sub- 
sequently been  increased  to  nearly  £200  per  annum) ;  and  it  appeared  that  this 
appointment,  which  had  taken  place  in  the  life-time  of  the  testator,  and  before  the 
date  of  his  will,  but  subsequent  to  the  bonds  being  executed,  was  obtained  without 
the  mterference  of  his  father,  the  Defeniknt  J^n  Peche.  Under  these  circum- 
stances, and  particularly  adverting  to  the  amount  of  the  salary,  with  reference  to 
the  bond,  the  Master  was  of  opinion  that  John  Peche  (the  grandson)  was  sufficiently 
provided  for  within  the  intent  and  meaning  of  the  bond. 

[316]  The  report  was  excepted  to,  and  the  exception  came  on  this  day  to  be 
argued ;  when  Dotodeswell,  in  support  of  the  exception,  laid  the  principal  stress  on 
the  nature  of  the  office  held  by  the  exceptant,  which  was  during  pleasure  only,  and 
from  which  he  was  consequently  liable  to  be  discharged  at  any  period. 

Sir  S.  Romilly  and  Bell,  for  the  Master's  report. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant]  held,  that  a  permanent  provision  must 
have  been  meant  by  the  testator,  and  in  the  contemplation  of  both  parties  to  the 
bond ; — that  the  office  in  question,  though  its  continuance  might  become  more  or 
kis  probable,  could  never  be  rendered  certain,  as  it  must  always  be  subject  to  the 
casualties  of  ilhiess  or  other  incapacity,  and  consequently  was  defective  in  that 
which  he  considered  as  the  indispensable  requisite  of  the  intended  provision.  His 
Honour  consequently  allowed  the  exception,  and  declared  that  the  exceptant  was 
not  provided  for  within  the  meaning  of  the  bond. 

[316]  His  Majesty's  Attobmey  General  (at  the  relation  of  John  Lee  Martyn, 
Clerk),  Informant,  and  George  Gbote,  Defendant.   Rolls.   JulylX,  22,  1817. 

[See  S.  C.  on  appeal,  2  Eus.  &  My.  699.  See  also  Boys  v.  WUliams,  1831,  2  Rub.  & 
My.  695 ;  Hart  v.  Tulk,  1852,  2  De  G.  M.  &  G.  310  ;  Gordon  v.  Duff,  1860-61, 
28  Bear.  520  ;  3  De  G.  F.  &  J.  664.] 

Testatrix  gives  to  the  minister,  &c.,  of  A.  £5  per  annum  Bank  long  annuities;  to 
the  minister,  &c.,  of  B.  £5  per  annum  like  Bank  annuities ;  to  the  treasurer  of 
C.  and  D.,  £100  long  annuities  stock,  each  ;  to  the  governors  t>i  E.  £100  long 
annuities  stock;  and  "  £30  per  annum,  further  part  of  my  Bank  long  annuities," 
upon  trust  to  apply  the  interest  and  dividends  to  and  for  the  use  of  L.  D.  till  she 
attains  21,  and  then  to  transfer  "  the  said  £30  per  annum  Bank  long  annuities  " 
to  the  said  L.  D. — She  then  gives  to  W,  C.  £150  Bank  long  annuities  stock,  and 
£10  per  annum  "  further  part  of  my  long  annuities,"  in  trust  for  H.  G.—By  a 
codicil,  recitmg,  "  Whereas  I  may  have  mMe  a  wrong  calculation  of  the  value  of 
my  fortune  in  the  funds  at  the  time  of  my  decease,  she  directs  that  in  case  of 
deficiency,  it  may  be  deducted  out  of  the  residue,  as  she  would  have  all  her  legacies 
paid  to  the  full.  The  testatrix  was  at  the  time  of  her  death  possessed  of  only 
£385  long  annuities,  and  her  personal  estate  was  insufficient  to  pay  her  debts. 
Upon  a  question  whether  the  treasurer  of  C.  was  entitled  to  a  legacy  of  £100  long 
annuities  stock,  or  only  to  £100  to  be  raised  by  the  sate  of  stock  to  that  amount. 
Held,  that  it  was  a  specific  legacy  of  so  much  stock,  and  decreed  accordingly. 
'  Will  not  to  be  construed  by  something  dehors,  as  by  the  state  of  the  property, 
where  no  latent  ambiguity." 

The  Information  stated  that  Letitia  Pitts  being  possessed  of  a  considerable 
pwional  estate,  and  (amongst  other  things)  of  monies  in  the  public  stocks,  and  in 
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particular  of  long  annuities  to  the  amount  of  about  £400  a  year,  duly  made  her 
last  will  dated  the  30th  of  December  1805,  whereby,  after  appointing  certain  persons 
to  be  Trustees  of  her  will,  she  proceeded  to  the  effect  following  : — "  I  give  and 
bequeath  to  the  minister  and  churchwardens  of  the  parish  of  Great  Brick  Hill  in 
the  county  of  Bucks  £5  per  annum  bank  long  annuities,  and  I  give  to  the  minister 
[317]  ^Qd  churchwardens  of  the  parish  of  Wargrave  £6  per  annum  like  Bank 
annuities,  in  trust  for  the  poor  of  their  respective  parishes,  and  to  be  laid  out  for 
them  in  bread  or  meat  every  half-year  when  and  as  the  dividends  or  yearlyproceeds 
thereof  shall  become  due  and  payable ;  and  I  give  and  bequeath  to  the  ^ureasurer 
for  the  time  being  of  Saint  Bartholomew's  Hospital  in  London,  and  to  the  Treasurer 
for  the  time  being  of  the  Foundling  Hospital  near  Queen  Square,  London,  £100  long 
annuities  stock,  each,  to  be  applied  for  the  use  and  benefit  of  the  said  respective 
Hospitals  ;  and  I  give  to  the  Governors  for  the  time  being  of  the  Charity  School 
of  Saint  George  the  Martyr,  Queen  Square,  £100  long  annuities  stock,  to  be  applied 
for  the  use  and  benefit  of  that  charity.  I  give  and  bequeath  £30  per  annum, 
further  part  of  my  Bank  long  annuities,  in  trust  to  receive  and  apply  the  dividends 
and  yearly  proceeds  thereof  to  and  for  the  use  of  Letitia  Deighton,  spinster,  until 
she  attain  her  age  of  twenty-one  years,  and,  when  and  bo  Boon  as  she  shall  attain 
that  age,  then  upon  trust  to  transfer  the  said  £30  per  annum  bank  long  annuities 
unto  the  said  Letitia  Deighton  to  and  for  her  own  use  and  benefit ;  but  in  case 
the  said  Letitia  Deighton  should  depart  this  life  before  she  attains  her  said  age  of 
twenty-one  years,  then  upon  trust  that  my  said  trustees  or  the  surviTor  of 
them  do  and  shall  transfer  the  said  sum  of  £30  per  annum  Bank  long  annuities 
unto  the  said  Mr.  William  Culverden,  his  executors  and  administrators,  to  and  for 
his  and  their  own  use  and  benefit ;  and  I  give  unto  the  before-named  Mr.  W. 
Culverden  £1 50  Bank  long  annuities  stock,  and  I  give  Mrs.  Culverden  £20  for  mourn- 
ing ;  and  I  also  give  and  bequeath  £10  per  annum,  further  part  of  my  Bank  long 
annuities,  in  trust  to  pay  the  dividends  and  yearly  proceeds  thereof  to  Mrs.  Hannah 
Gearing  (who  [318]  h^ed  in  my  service  many  years)  and  her  assigns,  for  and  during 
the  term  of  her  life ;  and  I  desire  that  all  my  legacies,  debts,  and  funeral  expenses 
may  be  paid  within  one  month  after  my  decease,  or  bear  interest  at  £5  per  cent, 
per  annum  after  that  time,  until  they  are  discharged."  That  the  testatrix  after- 
wards made  the  following  codicil  to  ner  will :  "  And  I  give  and  bequeath  to  Sir. 
William  Culverden  a  further  sum  of  £100,  I  hare  before  bequeathed  him  in  my 
will.  And  whereas  I  may  have  made  a  wrong  calculation  of  the  value  of  my  fortune 
in  the  funds  at  the  uncertain  price  they  may  he  at  the  time  of  my  decease,  I  will  and 
direct  that,  if  there  should  be  any  deficiency,  it  may  be  deducted  out  of  the  residue 
of  my  personal  estate,  as  I  would  have  all  the  legacies  and  bequests  paid  to  the  full." 

The  information,  filed  at  the  relation  of  the  Treasurer  of  the  Charity  School  of 
St.  George  the  Mmrtyr,  claimed  on  behalf  of  the  charity  a  legacy  of  £100  long  annuities 
stock. 

The  Defendant  Grote  (who  had  taken  out  administration,  with  the  will  annexed) 
by  his  answer,  stated  that  the  testatrix  was  at  the  time  of  her  death  possessed  of 
£385  per  annum  Bank  long  annuities,  but  to  no  other  monies  in  any  oi  the  public 
funds ;  and  that,  exclusive  of  the  said  long  annuities,  the  personal  estate  was  by  no 
means  sufficient  to  satisfy  her  funeral  and  testamentary  expenses  and  debts.  He 
submitted  that,  according  to  the  true  construction  of  the  will,  and  under  the  circum- 
stances aforesaid,  such  legacy  was  not  to  be  considered  as  a  specific  bequest  of  £100 
per  annum  long  annuities,  part  of  the  long  annuities  standing  in  the  name  of  the 
said  testatrix  at  the  time  of  her  death,  but  that  the  charity  was  entitled  to  so  much 
only  of  the  [319]  said  stock  as  by  a  sale  thereof  would  raise  the  sum  of  £100. 

Bell  and  Roupell,  for  the  Information. 

Hart  and  Palmer,  for  the  Defendants,  cited  Kirby  v.  Potter  (4  Ves.  748),  and 
Fonnereau  v.  Pointz  (1  Bro.  C.  C.  472.  And  see  Page  v.  LeapingvxU,  18  Ves. 
463). 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  There  can  be  no  doubt  that,  if  the 
testatrix  had  given  a  single  legacy  of  "  £100  long  annuities  stock,"  the  legatee  would 
have  been  entitled  to  a  long  annuity  of  that  yearly  amount.  But  a  doubt  is  raised, 
partly  from  the  circumstance  that  she  had  not  stock  enough  to  answer  all  the  legacies 
she  had  given  in  these  terms,  if  they  are  considered  as  annuities,  and  partly  from 
her  having  in  other  instances  specified  her  legacies  as  consisting  of  so  much  per 
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annum  in  Bank  long  annuities.  These  circumstances  do,  I  admit,  create  a  doubt 
whether  the  testatrix  meant  to  give  £100  per  annum  when  she  has  not  expressly  said 
80.  But,  if  she  did  not  mean  that,  I  am  greatly  at  a  loss  to  say  what  it  was  that  she  did 
mean.  For  it  ia  hardly  conceivable  that  any  person  intending  merely  to  give  £100 
in  money  should  use  the  words  "  long  annuities  stock." 

In  FonTtereau  v.  Pointz  (1  Bro.  C.  C.  472.  And  see  Page  v.  Leapingvxll,  18 
Yes.  463)  Lord  Thurlow  was  struck  with  the  enormous  disproportion  between 
the  stock  the  testatrix  had,  and  what,  by  the  construction  which  was  contended 
for,  she  must  have  been  taken  to  have  given  ;  the  latter  being  ten  times  as  much 
as  the  former.  In  a  case  precisely  the  same,  I  might  be  disposed  to  follow  that 
precedent,  although,  even  there,  it  was  not  without  great  difficulty  that  the  Court 
was  prevailed  upon  to  ad-[320]-niit  the  extrinsic  evidence  as  to  the  state  of  the 
property,  in  order  to  explain  the  intention  of  the  testatrix.  In  this  case,  there  is 
not  nearly  such  a  disproportion ;  and  the  testatrix  appears  to  have  herself  entertained 
some  apprehension  that  she  had  given  more  than  her  funded  property  would  be 
sufficient  to  satisfy.  It  is  true  that  her  doubt  is  founded  on  the  uncertainty  of 
the  price  of  the  funds.  And  upon  that  it  is  fairly  enough  observed  that  if  she  had 
throughout  given  portions  of  stock,  the  price  of  the  funds  would  be  wholly  im- 
material. But,  on  the  other  hand,  the  apprehension  was  absurd,  if  she  meant 
gross  sums  of  £100,  instead  of  £100  per  annum.  For  a  single  £100  of  her  long 
annuities  would  have  been  much  more  than  sufficient,  at  the  lowest  price  of  them, 
to  pay  all  her  legacies,  if  considered  merely  as  pecuniary. 

With  regard  to  her  having  used  different  expressions  in  her  different  bequests, 
the  whole  will  is  too  inaccurately  worded  to  admit  of  any  certain  inference  being 
drawn  from  that  diversity.  There  was  a  case  before  Lord  Thurlow,  of  Stafford 
T.  Horton  (1  Bro.  C.  G.  482),  in  which  the  same  variation  of  expression  occurred. 
The  testator  gave  to  his  daughter  £100  a-year  long  annuities,  to  the  Plaintiff  £50 
long  annuities,  and  to  another  person  £50  long  annuities,  to  be  laid  out  in  charity 
at  his  discretion  ;  and  Lord  Thurlow  held  all  the  legacies  to  be  specific,  and  directed 
a  transfer  of  so  much  long  annuities.  In  Fonnereau  t.  Pointe,  there  was  some  ground 
for  hokiing  the  legacies  to  be  of  money,  and  not  of  stock,  from  the  ezpresdon  "  the 
turn  of  stock "  used  in  each  of  them.    And  in  the  ultimate  judgment  stress  was 

laid  on  other  peculiarities  of  expression  which  do  not  occur  here. 

[321]  Under  these  circumstances,  the  question  comes  round  to  this  ; — whether, 
18  the  words  used  are  properly  descriptive  of  so  much  stock  of  bank  long  annuities, 
it  appears  (as  Lord  Thurlow  thought  it  did  in  Fonnereau  v,  pointz),  "  perfectly 
clear,  from  other  circumstances,  which  amount  to  demonstration,  that  the  testatrix 
did  not  mean  them  in  that  seiue  "1  I  think  it  does  not,  and  that  therefore  I  am 
not  warranted  in  striking  out,  or  leaving  inoperative,  the  words  "  long  annuities 
stock."  To  authorise  a  departure  from  the  wonls  of  a  will,  it  is  not  enough  to  doubt 
whether  they  were  used  in  the  sense  which  they  properly  bear.  The  Court  ought 
to  be  quite  satisfiBd  that  they  were  used  in  a  different  sense,  and  ought  to  be  able 
^tinctl^  to  say  what  the  sense  is  in  which  they  were  meant  to  be  used.  A  legacy 
(rf  £100  IB  a  different  thing  from  a  legacy  of  £100  stock.  The  testatrix  has  expressly 
given  "  £100  long  annuities  stock  "  ;  but  X  am  desired  to  hold  that  she  meant  £100 
in  money,  or  such  a  portion  of  stock  as  would  be  equivalent  to  £100  in  money.  I 
do  not  say  it  is  not  doubtful  whether  she  may  not  have  meant  this  ;— but  there  is 
not  enough  to  shew  clearly  that  it  is  what  she  did  mean.  I  must  therefore  abide 
by  the  words  of  the  will,  and  decree  accordingly. 


[322]  William  Dixon,  James  Moffat,  and  James  Dixon,  Plaintiffs ;  William 
EwART,  WiiJJAH  Taylor,  My£RS,  Mather,  Tobin,  Bayley,  Bitchie,  and 
Moffat,  Defendants.   July  30,  August  1,  8,  1817. 

The  Bill  of  Sale  passes  the  absolute  property  in  a  ship  at  sea,  subject  only  to  be 
divested  in  case  of  the  indorsement  on  the  certificate  of  registry  not  being  made 
within  ten  days  after  the  return  of  the  ship  to  port.  Power  of  Attorney  to  sign 
an  indorsement  on  the  certificate,  not  revoked  by  bankruptcy  of  the  vendor 
subsequent  to  the  execution  of  the  power,  but  previous  to  the  indorsement ; 
being  a  power  only  to  do  a  mere  formal  act,  which  the  bankrupt  himself  might 
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hare  been  compelled  to  execute  notwithsUnding  his  bankruptcy,  aad  for  a  v 
eon»deration.   Therefore,  in  this  case,  the  indorsement  on  the  certificat< 
made  within  the  ten  days  ooder  a  power  of  attorney,  the  grantor  of  whi< 
ranee  become  bankrupt :  Held  a  sufficient  com[rfianee  with  the  terms 
Begistry  Act. 

The  Defendants  RUchie  and  Moffat^  carrying  on  business  as  merchai 
Liverpool  under  the  firm  oi  Ritchie  and  Co.,  applied  in  181i  to  the  Defei 
Evmrt  and  others,  broken  (in  partnership  under  the  firm  of  Ewart,  Rutsorty  an' 
for  adTaoces  in  money  to  the  extent  oi  £10,000,  on  the  Becnrity  of  goods,  the  pr< 
ei  Ritchie  and  Co.,  then  in  the  hands  erf  them  the  said  Evnrt,  Rutson,  and  ( 
which  they  consented,  on  Ritchie  and  Co.  procuring  sufficient  securities  f< 
amount  of  any  deficiency  that  might  happen.  Riiehie  and  Co.  then  applied 
PlaintifiiB  (who  were  also  merchants  and  partners  at  Liverpool),  and  requested 
to  become  such  sureties,  upon  a  representation  that  the  goods  in  the  hai 
Etcart,  Rttlson,  and  Co.  were  much  more  than  sufficient  in  value  to  cover  the 
amount  <rf  the  proposed  advances ;  and  the  Plainti&,  confiding  in  such  j 
sentations,  agreed  (togeUier  with  another  house  of  Grays,  Wilson,  and  Co.)  [3j 
become  sureties  accordingly ;  and  immediately  afterwards,  in  pursuance  < 
arrangement  made  for  the  convenience  of  Eioart,  Rutson,  and  Co.,  Ritchie  an 
drew  bills  of  exchai^,  dated  the  28th  <rf  September  1814,  and  made  payable 
months  after  date,  to  the  amount  of  the  advances  agreed  upon ;  which  Mils 
afterwards  reneweid  from  time  to  time,  on  the  sole  guarantee  of  the  Plaintii 
September  1816,  when  £2500  (part  thereof)  was  paid  off,  and  the  remaining 
were  still  further  renewed  to  the  6th  of  March  1816. 

In  December  1815,  Ritchie  and  Co.  appUed  to  Ewart,  Rutson,  and  Co.  for  a  fui 
advance  of  £30,000,  which  they  also  agreed  to  make  on  condition  that  the  payi 
thereof,  and  of  all  other  sums  advanced  or  to  be  advanced  to  them  as  afort 
(including  the  £7500  then  remaining  due  on  the  said  bills  of  exchange),  sh 
be  secured  to  them  on  certain  ships,  the  property  of  Ritchie  and  Co.,  which  i 
had  sent  to  the  West  Indies,  and  the  cargoes  and  proceeds  thereof.  The  advi 
of  £30,000  was  made  accordingly,  at  different  times,  from  December  1815  to  Mt 
1816 ;  and  (among  other  securities  for  the  repayment  which  were  entered  . 
in  pursuance  of  the  agreement  between  the  parties)  bills  of  sale  of  the  ships  v 
regularly  executed  by  Ritdiie  and  Co.  to  Ewart,  Rutson,  and  Go. ;  vith  pov 
of  attorney,  enabling  certain  persons  therein  named,  jointly  or  separately,  to  e 
an  instrument  on  the  certificate  of  registry  of  each  ship  within  ten  days  next  a: 
its  arrival  at  the  port  of  Liverpool,  or  any  other  port  or  porta  in  Great  Brita 
notifying  the  transfer  thereof  to  Ewart,  Rutson,  and  Co.,  according  to  the  forn 
the  statutes.  Copies  of  these  bills  of  sale  were  within  due  time  delivered,  and  enti 
thereof  endorsed  on  the  affidavits  of  the  certificates  and  memoranda  made  in  i 
book  of  registers,  and  notice  given  to  the  commissioners  [324]  of  customs,  in  evi 
respect  conformably  with  the  provisions  of  the  registry  acts  for  the  effectual  trans 
of  ships  at  sea ;  and  by  an  indenture  of  defeasance,  bearing  even  date  therewii 
after  reciting  the  circumstances  of  the  transactions  and  the  a^eement  betwe 
the  parties,  it  was  witnessed  that  the  assignments  and  transfers  of  the  said  shi 
so  made  as  aforesaid  were  upon  trust  (if  the  said  Ewart,  Rutson,  and  Co.  should  □ 
in  the  mean  time  be  otherwise  satisfied  the  amount  of  their  advances)  upon  t, 
arrival  of  the  said  ships,  or  of  any  of  them,  in  any  port  or  ports  of  Great  Brita 
or  Ireland,  upon  giving  seven  days'  notice  in  writing  to  the  owners,  to  make  sa 
and  dispose  thereof  in  such  manner  as  to  them  (the  said  Eioart,  Rutson,  and  Cc 
should  seem  meet,  and  to  apply  the  money  arising  from  such  sale  or  sales,  in  the  6r 
place,  in  payment  of  the  expenses  of  the  said  assignments  and  taking  possessioi 
and  of  malang  and  completing  the  indorsements  on  the  certificates  of  regietr 
thereof,  and  oi  any  actions  or  other  proceedings  to  be  brought  or  instituted  maXb 
thereto ;  and  of  reasonable  commission,  &c. ;  then  to  reimburse  themselTes  th 
amount  of  their  advances  made  or  to  be  made  as  aforesaid,  and  othei  charge 
and  expenses ;  and  lastly,  to  ]»y  over  the  surplus  to  Ritchie  and  Ca,  or  aa  the 
should  appoint.  After  these  bilis  of  sale  and  other  securities  had  been  oompleted 
and  on  being  informed  thereof,  the  plaintiffs  agreed  to  a  stilt  further  reneval,  undu 
standing  that  they  were  to  have  the  protection  of  these  new  transsctiona.  Upoi 


Digitized  by  Google 


8HEa,82S. 


DIXON  V.  EWART 


125 


the  turiral  in  England  of  the  several  ships  so  assigned,  Ewari^  Rutson,  and  Co. 
took  immediate  possession  ;  and,  within  ten  days  after  their  respective  arriyals, 
caused  the  proper  indorsements  to  be  made,  notifying  the  transfers  upon  the 
affidavits  of  the  certificates  signed  by  some  or  one  of  the  persons  legally  authorised 
by  virtue  of  the  powers  of  attorney.  They  afterM'ards  sold  the  ships  and  received 
the  [325]  produce.  On  the  19th  of  August  1816,  previous  to  the  indorsement 
being  m&de  on  the  certificates,  Bitchie  and  Co.  became  bankrupts,  and  the  De- 
fendants Mather^  To&in,  and  Barley,  were  appointed  their  assignees.  An  action 
was  afterwards  commenced  by  Ewart,  Rutson,  and  Co.,  against  the  Plainti^  as 
indorsers  of  the  bills  of  exchange,  and  the  present  bill  was  med  to  stay  proceedings 
in  such  actions,  praying  that  the  Plaintiffs  might  be  declared  entitled  to  the  benefit 
of  all  the  securities  to  the  extent  of  the  bills,  and  that  the  same  might  be  delivered 
up  to  be  cancelled ;  or,  in  case  the  Defendants  Ewart  and  Co.  should  not  admit 
assets  arising  from  the  several  Becurities  so  sold  by  them  to  cover  the  amount  of 
advances,  then  for  an  account,  &c.  ;  and,  if  necessary,  that  an  issue  might  be  directed 
to  try  whether  Ritchie  and  Moffat,  or  either  of  them,  had  by  any  act  of  their  own 
made  the  property  assigned  by  them  to  Evxtrt  and  Co.,  and  the  proceeds  thereof, 
liable  to  the  payment  of  the  bills  so  indorsed  by  the  Plaintii!s. 

Upon  a  motion  being  now  made  for  a  perpetual  injunction  according  to  the  prayer 
of  the  bill,  the  principal  question,  viz.  whether  the  bills  of  exchange,  so  drawn  by 
BUchie  and  Co.  and  indorsed  b^  Evxtrt  and  Co.  to  the  Plaintiffs,  for  the  accommo- 
dation of,  and  as  sureties  for,  R%tckie  and  Co.,  had  not  in  fact  been  satisfied,  and  the 
FhintifEB  become  exonerated  from  their  liability  as  indorseTS.(l)  appears  to  have 
@86]  been  considered  as  too  clearly  in  favour  of  the  plainti^  to  admit  of  argument. 
But  another  question  was  raised  by  the  answer  of  the  assignees,— viz.  whether  a  valid 
indorsement  on  the  certificate  of  registry  upon  the  transfer  of  a  ship  car  be  made  by  a 
prson  duly  constituted  for  that  purpose  by  power  of  attorney,  the  power  of  attorney 
being  executed  before,  but  the  indorsement  executed  not  till  after,  an  act  of  bankruptcy 
committed  by  the  vendor  and  a  commission  issued  :— in  other  words,  whether  the 
power  is  not  revoked  by  the  bankruptcy  ?— and  this  question  now  came  on  to  be 
argued. 

The  provision  of  the  last  registry  act  relative  to  the  indorsement  on  the  certificate, 
is  as  follows. 

'  That  if  any  ship  or  vessel  shall  be  at  sea,  or  absent  from  the  port  to  which  she 
belongs,  at  the  time  when  any  alteration  in  the  pro^rty  thereof  shall  be  made, 
■0  that  an  indorsement  on  the  certificate  cannot  be  immediately  made,  the  sale, 
or  contract  or  agreement  for  the  sale,  thereof  shall,  notwithstanding,  be  made 
by  a  bill  of  sale  or  other  instrument  in  writing  as  before  directed,  and  a  copy  of 
such  bill  of  sale  or  other  instrument  in  writing  shall  be  delivered,  and  an  entry 
thereof  shall  be  indorsed  on  the  oath  or  affidavit,  and  a  memorandum  thereof  shall 
be  made  in  the  book  of  registers,  and  notice  of  the  same  shall  be  given  to  the  com- 
missioners  of  the  customs  in  the  manner  thereinbefore  directed,  and,  within  ten 
days  after  such  ship  or  vessel  shall  return  to  the  port  to  which  she  belongs,  an  indorse- 
ment shall  be  made  and  signed  by  the  owner  or  owners,  or  some  person  legally 
authorised  for  that  purpose  by  him,  her,  or  them,  [327]  ^Qd  a  copy  thereof  shall  bie 
dellTered  in  manner  thereinbefore  mentioned  :  otherwise  such  bill  of  sale,  or  con- 
tract or  agreement  for  sale  thereof,  shall  be  utterly  null  and  void,  to  all  intents 
and  purposes  whatsoever,  and  entry  thereof  shall  be  indorsed,  and  a  memorandum 
thereof  made,  in  the  manner  hereinbefore  directed."   (34  Geo.  3,  c.  68,  s.  16.) 

Leach,  for  the  assignees.  The  single  question  now  before  the  Court  is,  whether 
this  power  of  attorney  was  revoked  by  the  oankruptcy  1  In  point  of  fact,  no  interest 
passes  under  the  assignment  until  its  completion  bv  the  indorsement  on  the  certi- 
ficate ;  and,  admitting  that,  if  the  owner  of  the  ship  had  not  become  bankrupt, 
he  could  not  have  revoked  the  power  which  he  had  given,  that  has  nothing  to  do 
with  the  present  case,  which  turns  solely  on  the  policy  of  the  registry  acts,  and 
is  to  be  decided  by  a  strict  attention  to  the  provisions  of  those  acts. 

Generally  speaking,  a  power  of  attorney  is  determinable  and  revocable  at 
pleasure ;  and  it  is  immaterial  in  what  terms  it  is  expressed  in  the  instrument 
vhich  passes  it.  But  this  general  wa^  of  stating  the  proposition  is  subject  to  quali- 
fication in  cases  where  the  power  is  given  for  a  valuable  consideration,  or,  in  other 
words,  where  an  act  has  been  done,  by  which  the  owner  of  property  is  converted 
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into  a  truBtee,  but  there  remains  some  formality  to  complete  it,  and  a  Court  of 
Equity  would  compel  the  performance.  Generally  speaking,  also,  such  a  power 
is  revoked  by  bankruptcy.  BovUl  t.  Lethtoaite  (5  Esp.  Rep.  158),  Watson  v.  King 
(4  Campb.  272.  See  Abbott  on  Shipping,  77)— and  that  even  in  caaes  where  the 
power  IB  coupled  with  interest ;  [328]  although  I  allow  that  this  also  admits  of 
qualification  and  that  here  also  the  true  question  is,  whether  the  bankrupt  himself 
could  hare  been  compelled  to  do  the  act  required,  if  he  had  not  been  a  bankrupt ; 
because,  if  that  is  to  be  decided  in  the  affirmative,  then  are  his  assignees  equally 
compellable  with  himself ;  and,  vice  versa,  if  the  bankrupt  would  not  himself  have 
been  compellable  to  make  the  indorsement  on  the  certificate,  so  neither  can  his 
assignees  be  compelled  to  make  it. 

Now,  if  I  have  stated  the  point  in  this  case  correctly,  it  is  one  which  really  does 
not  admit  of  argument,  the  bw  on  the  subject  being  perfectly  established  by  the 
cases  which  have  been  decided.  It  is  a  question  entirely  surrounded  by  authority. 
A  Court  of  Equity  has  not,  by  the  policy  of  the  registry  acts,  any  power  to  aid  a 
defective  conveyance,  or  to  compel  the  performance  of  that  which  rests  upon  cove- 
nant. Eibbert  v.  Rolleston  (3  Bro.  C.  C.  571),  followed  by  Mestaer  v.  Gillespie 
(11  Yes.  625,  642).  The  only  caaes  in  which  this  point  can  be  considered  as  having 
been  left  at  all  doubtful  are  those  of  fraud ;  and,  even  in  such  cases,  the  Master 
of  the  Rolls  (Grant)  has  expressed  a  strong  opinion  against  the  Court's  interference^ 
Speldt  V.  Lechmere  (13  Ves.  588). — And  later  cases  appear  to  have  gone  the  full 
extent  of  denying  it.(2)  Without  denying,  therefore,  that,  if  the  power  of  attorney 
had  remained  unrevoked  when  the  ship  arrived  in  port,  the  subsequent  bankruptcy 
of  the  vendor  would  not  have  operated  as  a  revocation,  in  this  case  the  party  had 
no  longer  any  power  when  the  ship  arrived,  and  the  subsequent  act  is,  therefore, 
a  mere  nullity. 

[329]  ^ir  S.  Romilly,  Bell,  and  Spence,  contra.  Admitting  these  cases  to  have 
established  the  point  contended  for,  they  do  not  appl^  to  this,  where  there  has 
been  an  indorsement  actually  made,  and  the  only  question  is,  whether  it  has  been 
made  by  persons  properly  authorised.  Enough  has  been  conceded  to  us  in  the 
admission  that  this  was  a  power  of  attorney  of  such  a  nature  as  not  to  be  revocable 
either  by  the  act  of  the  party  or  by  bankruptcy,  being  given  for  a  valuable  con- 
sideration, and  in  order  to  effectuate  a  conveyance  which  had  been  actually  made. 
It  is  clear  that,  in  any  other  case,  where  these  Acts  of  Parliament  do  not  operate, 
the  Court  would  compel  the  execution  of  the  only  requisite  remaining  to  perfect 
it.  Then  what  alteration  do  the  statutes  make  in  such  a  case  as  the  present  %  All 
the  penalties  required  by  the  statutes  have  been  complied  with.  What  object 
of  public  policy  can  remain  unfulfilled,  when  an  attorney  has  been  properly  consti- 
tuted to  do  the  act  required  Y  It  is  not  a  case  resting  on  covenant,  but  the  actual 
completion  of  the  conveyance,  so  far  as  it  was  possible  that  it  should  be  completed. 
Did  the  bankrupt,  by  executing  the  bill  of  sale,  and  complying  with  all  the  requisites 
of  the  statute,  so  far  as  they  could  have  been  complied  with,  divest  himself  of  the 
property,  so  that  no  interest  in  it  remained  to  pass  to  his  assignees  1  That  is  the 
true  question,  and  it  is  a  question  which  can  only  admit  of  one  answer.  The  bank- 
ruptcy of  the  party  revokes  a  power  of  attorney  given  by  him,  only  in  cases  where 
no  estate  or  interest  passes  previous  to  the  execution  of  the  power.  What  is  the 
reason  assigned  by  Lord  Coke,  why  a  power  of  attorney  to  deliver  seisin  is  counter- 
manded by  the  death,  not  only  of  the  feofFer,  but  of  the  feoffee  also,  and  the  deed 
itself  thereby  "  becomes  of  none  effect  "1  "  Because  in  this  case,  nothing  doth 
passe  before  livery  of  seisin  ;  for,  if  the  feoffor  dieth,  the  land  descends  to  [330]  his 
heire,  and,  if  the  feoffee  dieth,  livery  cannot  be  made  to  his  heire,  because  then  be 
should  take  by  purchase  where  heires  were  named  by  way  of  limitation."  (Go.  Litt. 
52  6.) 

The  cases  cited  from  Espinasse  and  Campbell  were  of  powers  for  sale  and  for 
the  receipt  of  money,  giving  a  lien,  but  no  actual  conveyance,  and  so  not  at  all 
^plicable  to  the  present  question.  But  it  has  in  fact  been  already  decided  by  the 
Cfourt  of  King's  Bench,  in  a  very  late  case.  Palmer  v.  Moxon  (2  Maule  &  Sel.  43), 
in  which  the  cases  of  Moss  v.  Chamock  (2  East,  399),  and  Hubbard  v.  Johnstone 
(3  Taunt.  208  ;  and  see  Ritchie  v.  St.  Barbe,  4  Taunt.  768),  were  fully  discussed, 
and  the  principle  was  established,  that  the  property  in  a  ^ip  passes  instantly  by 
the  bill  of  sale that  it  is  divested,  subject  only  to  be  re-vested  if  the  provisions 
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tA  the  statutes  are  not  complied  vith.  Now,  what  are  those  requisites  provided 
hy  the  statutes  t  The  act  of  King  William  (7  &  8  W.  3,  c.  22,  a.  21),  provides  that. 
'  in  case  there  be  any  alteration  of  property  in  the  same  port,  by  the  sale  of  one 
or  more  shares  in  any  ship  after  registering  thereof,  such  sale  shall  always  be  acknow- 
ledged by  indorsement  on  the  certificate  of  register,  before  two  witnesses,  in  order 
to  prove  that  the  entire  property  in  such  ship  remains  in  some  of  the  subjects  of  England, 
if  any  dispute  arises  concerning  the  same."  And  the  effect  of  the  indorsement  is 
not  altered  by  any  of  the  subsequent  statutes  ;  the  last  of  them  (34  Geo.  3,  c.  68, 
8. 16),  referring  to  the  laws  then  in  force  (among  which  is  this  act  of  Ring  William) 
enacting  that,  if  any  ship  shall  be  at  sea,  &c.,  at  the  time  when  such  alteration  in 
the  property  thereof  shall  be  made  "  as  aforesaid,  &c."  the  sale,  or  contract  for 
■ale  shall,  notwithstanding  be  by  [331]  bill  of  sale,  &c.,  and  an  indorsement  made 
witMn  ten  days  after  her  return,  axxd  a  copy  thereof  delivered  "  in  nuuiner  herein- 
before mentioned,"  &c. — evidently  pointing  at  no  alteration  in  the  effect  of  the 
indorsement,  but  merely  extending  it  to  the  case  which  was  meant  to  be  provided 
for,  of  a  ship  at  sea. 

Upon  the  whole,  this  was  only  a  power  to  do  that  which  the  bankrupts  might 
bare  been  compelled  to  do,  and  might  still  do,  notwithstanding  their  bankruptcy, — 
a  mere  formal  act  for  the  completion  of  a  title,  which  is  already  perfect,  to  the  extent 
of  divesting  out  of  the  bankruptcy  the  entire  property  in  the  ship,  and  for  which 
they  have  received  a  valuable  consideration.   (See  Lempriere  v.  PcuUy,  2  T.  R. 


Leaeh  in  reply.  The  principle  laid  down  by  Coke  unquestionably  governs 
the  case ;  but  tne  question  still  remains,  whether  the  indorsement  is  not  an  act 
necessary  to  perfect  the  conveyance — whether  it  is  not  the  same  in  effect  as  the 
livery  of  seisin,  which  is  essential  to  pass  an  interest  in  land,  and  to  complete  the 
feoffment.  The  material  principle  of  the  policy  of  the  navigation  laws  is,  that 
the  name  of  the  true  owner  shall  appear  on  the  documents  evidencing  the  property 
of  the  ship ;  and,  until  that  is  effected  by  the  indorsement  being  actually  made, 
the  property  remains  where  it  was,  notwithstanding  the  deed  of  transfer.  The 
indorsement  is  the  substantial  act — the  mode  in  which,  and  in  which  only,  the 
statutes  declare  that  a  transfer  can  be  effectually  made.  Palmer  v.  Moxon  decides 
nothing  as  to  this.  The  whole  argument  in  that  case  proceeded  upon  the  principle 
of  relation  to  the  time  required  by  the  statute,  and,  by  excluding  the  present  ques- 
tion, actually  establishes  the  contrary  [332]  conclusion  to  that  which  is  contended 
for.  The  case  therefore  returns  to  the  original  question, — ^whether  the  bankrupt 
could  himself  have  been  compelled  to  execute  the  indorsement, — or  whether  he 
conld  execute  it,  if  no  power  of  attorney  had  been  given,  notwithstanding  his  bank- 
ruptcy. The  case  is  very  material  upon  general  principle ;  and  the  pomt  has  no 
irhere  been  decided. 

The  Lord  Chancellor.  I  am  glad  to  have  been  referred  to  the  case  of  Palmer 
r.  Moxon  ;  for  I  thought  something  had  been  said  on  this  subject  in  the  courts 
of  law  since  Moss  v.  Chamock,  upon  which  I  formerly  observed  in  Mestaer  v.  Gillespie 
(II  Yes.  637).  It  strikes  me  very  forcibly  that  the  principle  must  be  similar  to 
that  of  the  cases  under  the  annuity  act  (17  Geo.  3,  c.  26),  by  which  it  has  been 
decided  that  the  grant  of  the  annuity  passes  the  ownership  instantly,  subject  to 
be  divested  in  case  of  non-compliance  with  the  provisions  of  the  act  by  inrollment 
within  the  tmnty  days  thereby  limited ;  and  this  appears  to  be  Lord  Ellenhorough's 
omnion  in  Palmer  v.  Moxon ;  for  I  cannot  think  that  the  decision  of  the  Court 
<n  King's  Bench  in  that  case  can  be  satisfactorily  accounted  for  by  the  doctrine 
of  relation.  The  ship  might  have  been  taken  in  execution  within  the  ten  days ; 
but  property  must  be  in  actual  possession  when  execution  is  executed  ;  and,  there- 
fore, if  me  property  were  not  passed  by  the  bill  of  sale,  there  could  be  no  valid  execu- 
tion. There  is  no  doubt  that  there  can  be  no  such  thing  as  an  equitable  title  to 
a  ship  ;  and  the  case  before  the  Vice  Chancellor  {Thompson  v.  Smith,  I  Madd.  395), 
is,  as  to  this,  also  very  material.  When  the  former  act  (26  Geo.  3,  c.  60)  passed, 
there  was  not  sufficient  attention  paid,  in  framing  its  enactments,  to  what  might 
be  its  effect  upon  the  principles  »iopted  in  [333]  Courts  of  Equity ;  and  it  was 
to  remedy  that  deficiency  that  the  last  act  was  introduced  (34  Geo.  3,  c.  68),  by 
vhieh  it  18  now  completely  established  that  there  can  Iw  no  sueh  thing  as  the_equit- 
able  ownership  of  a  ship.   I  well  know  that  a  bill  does  not  tie  to  compel  tfae  'ezecu- 
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tion  of  the  indorsement  after  the  ten  days  are  expired  ;  but,  if  it  were  possible  for 
him  to  bring  his  case  before  the  Oourt  within  the  time  limited,  would  the  Court 
refuse  to  entertain  it  1 — or,  if  the  Legislature  had  ^ven  twelve  months  instead 
of  ten  days,  would  the  Court  refuse  to  aid  the  party  m  such  a  case  by  the  exercise 
of  its  jurisdiction  to  compel  the  specific  performance  of  an  agreement )  I  cannot 
imagine  that  the  Legislature  meant  to  declare  that  there  may  be  a  sale  of  a  ship 
at  sea,  but  that  there  shall  be  no  means,  either  at  law  or  in  equity,  of  compelling 
the  execution  of  those  formalities  which  it  has  directed  to  accompany  the  transfer. 
The  legislature  could  not  have  meant  to  deny  to  the  suitor,  in  such  a  case,  the 
advantage  of  equitable  relief.  Its  meaning  must  have  been,  to  give  the  party  an 
inchoate  right  to  the  property  which  is  the  subject  of  the  assignment. 

August  8.  The  Lord  Chancier  [Eldon].  When  this  case  was  before  me,  I 
considered  that  there  are  some  im^rtant  points  of  law  which  will  be  involved  in 
its  decision,  and  resolved,  before  I  did  any  thing  further,  to  have  the  opinion  of  some 
of  the  Judges  upon  these  questions.  I  have  since  received  from  Hr.  Justice  Abbott, 
now  on  the  Circuit,  a  note  containing  the  opinion  of  himself  and  the  Lord  Chief 
Justice  of  the  Common  Pleas,  which  is,  in  substance,  that  the  transfer  of  a  ship  at 
sea,  if  all  the  requisites  of  the  registry  acts  [334]  have  been  duly  complied  with  at 
at  the  time  of  tne  transfer,  vests  the  property  in  the  vendee,  subject  only  to  be 
divested  upon  the  neglect  of  the  vendor  to  make  the  indorsement  on  the  certificate 
of  registry  within  the  ten  days  after  the  return  of  the  ship  into  port.  That,  if  a 
bankruptcy  intervenes  before  the  arrival  of  the  ship,  the  indorsement,  being  only 
on  act  of  duty  on  the  part  of  the  vendor,  and  passing  no  interest,  may  be  perlormed 
by  the  bankrupt  himself.  And  that  (as  in  this  case)  if  the  vendor  has  given  a  power 
01  attorney  to  perform  this  act  of  duty  previous  to  the  bankruptcy,  his  attorney 
may  carry  it  into  efiect  notwithstanding  the  act  of  bankruptcy  has  intermediately 
occurred. 

This  is  the  opinion  which  these  Judges  have  given ;  and  on  the  authority  of  their 
communication  I  shall  act  as  if  it  were  the  settled  law  of  the  case,  which  indeed, 
upon  looking  into  the  acts  of  parliament,  and  considering  the  opinion  delivered 
to  me,  I  think  that  it  is.  But,  if  any  of  the  uiTties  should  think  otherwise,  and 
should  chuse,  after  this,  to  have  a  case  for  the  decision  of  a  court  of  law,  I  will  give 
it  them. 

The  injunction  accordingly  issued. 

(1)  "  A  Surety  is  entitled  to  every  remedy  which  the  creditor  has  against  the 
principal  debtor ;  to  enforce  every  security  and  all  means  of  payment ;  to  stand 
in  the  place  of  the  creditor,  not  only  through  the  medium  of  contract,  but  even  by 
means  of  securities  entered  into  without  ^e  knowledge  of  the  surety ;  having  a 
right  to  have  these  securities  transferred  to  him,  though  there  was  no  stipulation 
for  it ;  and  to  avail  himself  of  all  these  securities  against  the  debtor.''  See  Graythome 
V.  SwinburnCt  14  Ves,  162. 

(2)  See  Ex  parte  Yallop,  15  Ves.  60.  Thompson  v.  Leake,  1  Madd.  39,  and  cases 
referred  to  in  Thompson  v.  Smith,  i&.  note,  p.  399.   Bremter  v.  Clarke^  2  Mer.  75. 


[335]  James  Skey  the  Younger,  Plaintiff,  against  Thomas  Barnes,  Mart  Skev, 
George  Skey,  and  James  Skey  the  Elder,  Defendants.   Bolls.   December  1816. 

[See  Davis  v.  Fisher,  1842,  5  Beav.  214  ;  Templeman  v.  Warrington,  1842,  13  Sim. 
271  ;  Willia-ns  v.  Clark,  1851,  4  De  G.  &  Sm.  474  ;  Daniel  v.  Gosset,  1854, 
19  Beav.  484  ;  In  re  Theeds  Settlement,  3  K.  &  J.  379 ;  HardcasUe  v.  Bardcastle, 
1862,  1  H.  &  M.  411  ;  In  re  Hudson,  1882.  20  Ch.  D.  414.] 

Testator  gives  his  personal  estate  to  trustees,  upon  trust  to  pay  the  interest  to  his 
daughter  E.  S.  for  her  life,  and,  after  her  decease,  to  pay  and  divide  the  principal 
among  the  children  of  his  said  daughter,  and  the  issue  of  a  deceased  child,  as 
should  appoint,  and  in  default  of  appointment  to  so  to  and  be  equally  divided 
among  them ;  and  if  but  one,  then  to  such  only  child  ;  the  portions  of  aons  to 
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be  paid  at  their  respective  ages  of  twenty-one,  and  of  daughters  at  their  respective 
ages  of  tventy-one,  or  marriage.  If  no  issue,  or  all  die  before  their  respective 
portions  become  payable,  then  over.  The  shares  are  so  given  as  to  vest  immedi' 
ately  in  the  children  of  E.  S.  though  liable  to  be  divested  by  all  dying  under  twenty- 
one,  without  issue.  The  shai«  of  a  child  bo  dying  was  therefore  held  to  pass  to 
its  representative. 

John  BrockhuTst  by  his  will  devised  his  real  estates  to  the  Defendant  Bames  and 
another  (whom  he  also  appointed  executors  of  his  will)  and  their  heirs,  during  the 
life  of  his  daughter  Eleanor  (wife  of  the  Defendant  James  Sketf)  upon  trust,  during 
her  life,  to  pay  the  rents  and  profits  to  her  separate  use ;  with  remainder  to  the 
use  of  her  first  and  other  sons  in  tail-male ;  in  default  of  such  issue  to  the  use  of  all 
and  every  her  daughters  as  tenants  in  common  in  tail  with  cross  remainders  ;  and 
for  default  of  such  issue  to  the  use  of  his  nephew  Thomas  Brockhvrst  in  fee.  He 
also  gave  and  bequeathed  to  his  said  Trustees,  their  executors,  &c.,  all  his  personal 
estate  and  effects,  in  trust  to  sell,  and  invest  the  produce  on  real  or  government 
securities,  and  to  pay  the  interest  to  his  daughter  Eleanor  during  her  life  for  her 
separate  use  ;  and  alter  her  decease,  "  to  pay  and  divide  the  whole  of  the  said  trust 
'  monies  to  and  amongst  all  and  every  the  child  or  children  of  the  body  of  my  said 
'daughter  lawfully  to  be  b^otten  and  the  lawful  issue  of  a  deceased  child,"  in  such 
proportions  as  his  said  daughter  should  by  will  appoint ;  [336J  and  in  default  of 
appointment  then  the  same  "  to  go  to  and  be  equally  divided  between  them  share 
'and  share  alike,  and,  if  there  should  be  but  one  child,  then  to  such  only  child; 
'  the  portion  or  portions,  parts  or  shares  of  such  ot  them  as  shall  be  a  son  or  sons  to 
'  be  paid  at  his  or  their  respective  ages  of  twenty-one,  and  the  portion  or  portions 
*  of  such  of  them  as  shall  be  a  daughter  or  daughters  to  be  paid  at  her  or  their 
'  respective  ages  of  twenty-one  or  (uys  of  marriage  first  happening  ;  but,  in  case 
'there  shall  be  no  such  issue  of  the  body  of  my  said  daughter,  or  all  such  issue  shall 
■"die  without  issue,  before  his  or  their  respective  portions  should  become  payable 
'  as  aforesaid,"  then  £1000  for  his  sister  Mary  and  her  family,  as  therein  mentioned ; 
and,  as  to  £1500,  for  his  niece  Ann  Wells  and  her  family,  in  like  manner  ;  and  in 
ease  there  should  be  no  issue  of  either,  for  his  said  nephew  Thomas  Brockkurst,  whom 
lie  also  made  his  residuary  legatee.  The  will  contained  a  proviso  that  it  should 
be  lawful  for  the  Trustees,  &c.,to  pay  and  apply  the  interest  of  the  respective  children's 
portions  towards  their  education  and  mamtenance  until  their  respective  portions 
should  become  payable. 

The  Testator  died  after  making  his  will,  leaving  the  said  Eleanor  Skey,  hia  only 
child,  who  received  the  interest,  &e.,  of  the  personal  estate  for  her  life,  and  died  on  the 
18th  of  December  1794,  int«state,  and  having  made  no  appintment,  leaving  the 
Defendant  James  Skey  (her  husband),  the  Plaintiff  (her  son),  the  Defendant  Mary 
Skey,  and  Frances,  Sarah,  and  Elizabeth  Skey  (all  since  dead),  her  daughters,  her 
surviving  ;  of  whom  Elizabeth  died  in  January  1811,  under  twenty-one,  unmarried, 
and  intestate ;  Sarah  died  in  October  1811,  having  attained  21,  and  having  by  her 
last  will  appointed  the  Defendants  George  Skey,  and  Mary  (her  [337]  sister),  executor 
and  executrix;  and  Frances  died  in  1813,  intestate  and  unmarried,  but  having 
attained  twenty-one.  Administration  both  to  Elizabeth  and  Frances,  was  taken  out 
by  the  Defendant  James  Skey,  their  father. 

The  question  was  as  to  the  share  of  Eli&ibeth  (who  had  died  under  twenty-one 
and  unmarried),  to  whioh  the  Plaintiff  daimsd  to  be  entitled,  together  with  the 
Defendant  Mary  and  the  representatives  ^  Sarah  and  Frances,  respectively,  by  right 
(rf  survivorship. 

The  Defendant  James  Skey  (the  father),  on  the  contrary,  insisted  that  the  share 
of  Elisabeth,  was  a  vested  interest,  transmissible  to  her  personal  representatives, 
and  he  claimed  to  be  entitled  to  it  by  having  taken  out  administration. 

Bart,  Bdl,  and  Dowdeswell,  for  the  Plaintiff.  A  general  rule  of  construction, 
relative  to  the  vesting  of  legacies,  is  that,  "  when  a  legacy  is  given  to  A.  to  be  paid, 
_  or  pay(Me,  at  a  given  period,  the  legacy  will  be  considered  as  vested  immediately, 
^although  not  to  be  paid  until  the  period  assigned,  as  d^lum  in  praesenti,  solvendum 
^itt  futvro ;  the  time  bein^  annexed  to  the  payment  only,  and  not  to  the  legacy 
'itself.''  (1  Roper  on  Legacies,  151,referringtoIrodfe«mT. /ocA«on,  1  Ves.  Sen.  217. 
w^n*  T-  Mackdl,  6  Ves.  509,  &c.)  But. "  when  the  time  appointed  for  payment  of  a 
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"  legacy  is  annexed  to  the  very  substance  of  the  gift."  as  a  gift  to  A. "  at,  or  if,  or  when, 
"  or  provided  he  attains  21."  the  legacy  will  not  vest  in  such  cases  before  the  arrival 
of  the  prescribed  period.  And,  wherever  the  will  necessarily  requires  a  different 
construction,  so  as  to  give  it  effect,  the  rule  will  yield  to  sucn  necessary  con- 
[3381-8truction.  Scott  v.  Bargeman,{l)  Mackdl  v.  Winter  (3  Ves.  536),  Worlidge  v. 
Churchill  (3  Bro.  C.  C.  465),  Anon.  Dyer,  303.  Upon  the  whole  context  of  this  will, 
it  is  evident  that  it  was  intended  the  shares  should  not  vest  till  twenty-one  ;  but 
that,  in  the  event  of  the  death  of  any  under  that  age,  the  others  should  take  by  sur- 
vivorship. If  there  should  be  but  one  child,  the  whole  was  to  go  to  that  child. 
The  limitationa  over  are  only  in  the  event  of  all  dying  under  twenty-one,  or  (if 
daughters)  unmarried.  The  gift,  and  the  time  of  payment,  are  clearly  annexed  to 
each  other.  The  shares  are  given  to  trustees,  until  they  respectively  become  payable, 
with  a  discretionary  power  of  applying  the  interest  of  the  respective  shares  towards 
the  education,  or  maintenance,  or  other  benefit,  or  advantage,  of  the  several  legatees, 
until  their  respective  portions  should  become  payable,  subject  to  the  said  contingencies 
of  his  daughter  dying  and  leaving  no  children,  [339]  or  aU  dying  without  issue  before 
their  respective  portions  become  payable. 

The  Case  of  Scott  v.  Bwgeman  [2  F.  Wms.  69]  is  a  direct  authority  for  this  con- 
struction. 

Sir  Samuel  Romilly,  Agar,  and  J.  Martin,  for  the  Defendants.  This  is  a  mere 
question  of  construction,  as  to  which  there  is  no  case  in  point  except  Scott  v.  Bargeiaan. 
The  interests  are  rested,  subject  to  be  divested  in  the  event  of  all  dying  imder  twenty- 
one.  In  tluB  way  of  putting  it,  there  is  no  inconsistency  or  contradiction.  The  question 
is,  only,  whether  it  is  or  not  a  vested  interest;  and  this  depends  on  another  question, 
whether  the  postponement  arises  out  of  the  character  of  those  who  are  to  take,  or  the 
nature  of  the  fund.  Here  the  payment  is  necessarily  postponed  on  account  of  the  life- 
interest  of  the  mother.  Scott  v.  Bargeman  has  never  been  referred  to  as  authority 
in  any  subsequent  cases  ;  and  the  argument  upon  which  the  decision  appears  to  be 
founded  is  altogether  fallacious. 

The  case  in  Dyer  was  a  case  of  necessan'  implication.  The  testator  there  said, 
the  estate  should  not  go  over  to  his  right  heirs  except  upon  failuire  of  all  his  issue. 
Therefore  it  necessarily  followed  that  there  must  be  cross  remainders. 

In  Maekell  v.  Winter  [3  Ves.  536],  only  one  case  of  survivorship  was  provided  for, 
but  others  were  held  to  be  implied. 

This  is  the  mere  ordinary  case,  of  dying  under  twenty-one  without  leaving 
issue. 

[340]  In  Harrison  v.  Foreman  (5  Ves.  207),  the  doctrine  of  Lord  Alvanley  is  that, 
where  there  are  clear  words  of  gift,  creating  a  vested  interest,  the  Court  will  never 
permit  that  absolute  gift  to  be  defeated,  unless  it  is  perfectly  clear  that  the  very  case 
has  happened,  in  which  it  is  declared  that  the  interest  shall  not  arise.  Tnat  it 
must  be  determined  that,  upon  the  words  of  the  will,  there  was  a  vested  interest, 
which  was  to  be  divested  only  upon  a  given  contingency  ;  and  the  single  question 
was,  whether  that  contingency  had  happened. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  Upon  the  face  of  the  will,  and  in- 
dependently of  authority,  I  should  have  found  little  difficulty  in  deciding  this  case. 
I  would  have  said,  The  shares  of  the  residue  are  so  given  as  to  vest  imnwdiately  in 
the  children  of  the  daughter,  though  liable  to  be  divested  hy  their  all  dying  without 
issue  under  twenty-one.  The  contingency  on  which  they  were  to  be  divested  has  not 
happened.  They  therefore  continued  vested,  and  the  share  of  a  child  dying  under 
twenty-one  passes  to  its  representative.  But  it  was  said  that  such  a  decision  would  be 
in  contradiction  to  the  authority  of  Scott  v.  Bargeman  (2  P.  W.  69),  and  of  Maekell  v. 
Winter  (3  Ves.  536).  I  shall  shew  hereafter  that  this  case  cannot  be  affected  by  the 
last  of  these  decisions.  As  to  the  first,  though  I  think  the  decision  right  in  its  result. 
I  doubt  much  whether  the  Reporter  can  have  correctly  stated  the  reason  on  which  it 
was  grounded  ;  for  it  seems  to  imply  a  proposition  that  is  untenable  in  point  of 
law,  namely,  that  the  mere  circumstance  of  alt  the  shares  being  given  over  on  a 
contingent^  does,  of  itself,  and  without  more,  prevent  any  of  the  snares  from  vesting 
in  the  mean  time.  I  take  it  [341]  to  be  clear,  that  a  devise  over  upon  a  contingency 
has  no  such  effect,  provided  the  words  of  bequest  be,  in  other  respects,  sufficient  to 
pass  a  present  interest.  Such  a  devise  over  of  the  entirety  may  indeed  be  called  in  aid 
of  other  circumstances  to  shew  that  no  present  interest  was  intended  to  pass ;  and 
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there  is  another  question  I  shall  presently  mention,  on  which  it  may  very  materially 
bear.  But,  that  it  is  alone  sufficient  to  prevent  vesting,  cannot,  I  think,  be  main- 
tained. 

In  Ingram  v.  Shephard  (Amb.  448)  the  point  was  indeed  made ;  but  Lord 
KorthvMfton  with  great  clearness  decided  against  it.  Then,  a  residue  of  real  and 
personal  estate  was  given  to  the  children  of  Franeet  Shepherd ;  but  it  was  to  go  over- 
U  she  died  without  leaving  issue.  The  children  that  had  come  into  esut  filed  a  oill  for 
the  rents  and  profits  of  the  residuary  estate.  "  The  Devisees  over  contended  that  the 
'  children  took  no  interest  in  the  residuum,  in  the  life  of  their  mother,  but  that  the  whole 
"  was  contingent  till  her  death  :  and  that  the  interest  and  profits  were  intended  to 
'  accumulate  in  the  mean  time." 

'  Lord  Northington  was  very  clearly  of  opinion,  that  the  daughters  took  a  de- 
'  feasible  interest  in  the  residue  ;  and  put  the  case  of  a  legal  devise  of  the  residue  to  the 
"  daughters,  with  a  subsequent  clause,  declaring,  that  if  all  the  daughters  should  die 
"  in  the  life-time  of  their  mother,  then  the  residue  should  go  over  ;  that  would  be 
'  an  absolute  devise  with  a  defeasible  clause,  and  the  daughters  would,  in  that  case. 
"  be  clearly  Mititled  to  the  interest  and  profits  till  that  contingency  happened.  And 
'  decreed  according  to  the  prayer  of  the  bill,  with  liberty  to  apply  in  case  of  the  birth 
'  of  any  other  child." 

[342]  1  have  said  that  I  thought  the  decision  of  Scoit  v.  Bargeman  right  in  its 
result,  though  not  for  the  reason  assigned.  There  was  no  gift  to  the  daughters, 
but  in  the  direction  to  the  trustee  to  divide  the  fund  among  them  at  their  respective 
ages  of  twenty-one  years.  The  age  of  twenty-one  was  thereroie  part  of  the  description 
of  the  legatees  among  whom  the  division  was  to  be  made. 

On  that  principle.  Lord  Rosslyn^  after  consideration,  and  looking  into  the 
authorities,  decided  the  case  of  Bataford  v.  Kebbell  (3  Ves.  363).  There,  the 
testatrix  gave  to  A.  the  dividends  that  should  become  due  after  her  decease  upon 
£500  3  cent.  Bank  Annuities,  until  he  diould  arrive  at  the  full  age  of  32  years,  at 
which  tune  she  directed  her  executors  to  transfer  to  him  the  principal  sum  of  £500  of 
her  3  per  cent.  Annuities  for  his  own  use.  A.  died  before  he  attained  32  ;  and  the 
question  was,  whether  the  vesting  of  the  legacy,  or  the  time  of  payment  only,  was 
postponed  till  the  legatee  should  attain  the  age  of  32.  The  Lord  Chancellor  {Lough- 
oorough)  said  it  struck  him  that  there  was  a  very  precise  distinction  in  that  case 
between  the  dividends  and  the  fund,  and  that,  if  he  construed  it  a  gift  of  the  fund,  he 
must  strike  at  the  suspension  of  it  till  the  age  of  32  ;  and  afterwards,  upon  reading 
Offlr  the  bill  and  looking  at  the  cases,  said  he  was  confirmed  in  his  opinion,  adding  as 
follows  :  "  Upon  the  cases  it  appears  that  dividends  are  always  a  distinct  subject  of 
'legacy,  and  capital  stock  uiother  subject  of  legacy.  In  this  case  there  is  no  gift 
*  but  in  the  direction  for  payment ;  and  the  direction  for  payment  attaches  only 
'  upon  a  person  of  the  age  of  thirty-two.  Therefore  he  does  not  fall  within  the  descrip- 
'  tion.    In  all  the  other  cases  the  thing  is  given,  and  the  profit  of  the  thing  is  given." 

[343]  If  Lord  Macclesfield,  in  Scott  v.  Bargeman  (see  note,  3  Mer.  338),  had  upon 
this  ground  decided  that  the  legacies  did  not  vest  in  daughters  under  twenty-one, 
the  circumstance  that  all  the  shares  were  given  over  on  the  death  of  all  under  twenty- 
one  might  bear  very  materially  on  the  question  that  would  then  arise,  whether  the 
survivors  would  be  entitled  to  the  share  of  a  daughter  dying  under  the  prescribed  age. 
Prima  facie  there  was  no  survivorship,  as  the  shares  were  given  equally.  Yet  the 
share  of  a  daughter  dying  under  twenty-one  could  not  be  said  to  be  undisposed  of,  so 
as  to  sink  into  the  residue,  or  go  to  the  testator's  next  of  kin,  for  there  was  an  event 
in  which  the  devisee  over  might  become  entitled  to  it.  Therefore,  as  the  mother  was 
to  be  entitled  to  the  whole  if  all  died  under  twenty-one,  and  yet  was  entitled  to 
mrthing  unless  all  did  die  under  twenty-one,  survivorship  among  the  childen  them- 
lelves  seems  to  be  implied,  though  not  provided  for  in  words ;  and  it  ia  here,  and  here 
akme,  that  the  smaloay  from  cross  remainders  has  any  application.  It  has  no  bearing 
whatever  on  the  other  and  primary  question,  whether  the  shares  do  or  do  not 
vest.  That  is  a  question  which  cannot  arise  in  cases  of  cross  remainders.  The  only 
estates  that  are  given,  namely  estates  tail,  do  vest.  The  question  is,  what  is  to  become 
of  each  portion  of  the  property,  as  each  estate  tail  determines.  If  the  limitation  over 
is  not  to  take  effect  till  a  failure  of  the  issue  of  all  the  devises  in  tail,  and  if  the  whole  is 
then  to  go  over,  an  inference  arises,  that,  in  the  meantime,  the  several  devisees  in  tail 
in  to  succeed  to  each  other.   But,  with  respect  to  personal  property,  if  a  share  once 
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rests,  though  liable  to  be  diTested  on  a  contingency,  the  question  of  reciprocal 
succession  or  survivorship  never  can  arise.  If  the  contingency  hap^ns,  the  share 
goes  ovOT  ;  if  the  contingency  does  not  [3441  happen,  the  i»iare  remains  vested,  and 
passes  to  representatives. 

In  the  case  olMackell  v.  Wtnfor,(2)  although  Lord  Bosslyn  uses  some  expressions 
not  unlike  those  which  are  attributed  to  Lord  Macclesfield  in  Scott  v.  Bargeman,  yet 
there  is  not  to  be  found  in  his  judgment  any  thing  like  a  distinct  proposition  that,  by 
the  devise  over,  without  more,  the  vesting  was  prevented.  He  makes  two  questions. 
— First,  whether  the  shares  vested.  If  they  [345]  did,  there  was  an  end  of  the  grand- 
daughter's claim  :  The  representative  of  the  surviving  grandson  was  entitled.  If 
they  did  not,  still  there  was  a  second  question  to  be  considered  ;  whether  the  grand- 
daughter was  entitled  to  the  whole  by  survivorship,  there  being  no  provision  for 
survivorship  in  the  case  that  had  happened.  And  it  is  to  this  second  (j^uestion  that 
Lord  Bosslyn  (after  having  decided  upon  all  the  grounds  which  the  will  furnished, 
taken  together,  that  the  shares  did  not  vest)  principally  applies  the  argument  drawn 
from  the  mode  in  which  the  shares  are  given  over.  But  what  are  the  grounda  on 
which  he  holds  the  shares  not  to  have  vested  1  Not  merely  because  they  are  given 
over — but  because  he  thought  it  apparent  from  different  provisions  in  the  will, 
that  the  testatrix  did  not  mean  any  of  the  legatees  to  take  an  interest  in  the  residue 
before  twenty-one,  except  in  so  far  as  the  executors  were  authorized  to  make  an 
expenditure  for  maintenance  or  preferment.  Every  thing  beyond  what  might 
be  wanted  for  those  purposes  was  to  be  accumulated. — Until  twenty-one,  none  of 
them  was  to  have  any  right  to  the  accumulation  ;  and,  if  they  all  died  imder  twenty- 
one,  the  residue  witn  the  accumulations  was  to  go  over  to  the  testatrix's  nephew. 
That,  to  be  sure,  was  inconsistent  with  the  notion  of  a  vested  interest  in  a  residue, 
which  entitles  the  legatee  to  the  produce  of  such  residue,  even  when  the  paprment 
is  postponed  till  twenty-one.  But  in  the  present  case,  there  is  not  a  single  cuxum- 
stance  or  expression  in  the  will,  that  has  been  relied  upon,  as  shewing  an  intention 
to  defer  the  vesting,  excepting  the  bequest  over.  The  directing  payment  to  be  made 
at  twenty-one  does  not  postpone  vesting,  even  in  the  case  of  a  common  legacy, 
still  less  in  the  case  of  a  residue.  There  is,  indeed,  a  clause  authorising  the  exec- 
utors to  apply  the  interest  and  dividends  of  the  children's  portions  for  their  educa- 
tion, [346]  maintenance,  or  other  benefit  or  advantage ;  but  there  is  nothing  that 
can  exclude  their  right  to  the  surplus  of  income  that  might  not  be  so  employed  ; 
nor  is  there  any  thing  that  could  entitle  those  who  were  to  take  in  the  event  of  all 
the  children's  dying  without  issue  under  twenty-one,  to  claim  the  surplus  interest 
and  produce  of  the  residue  during  the  lives  of  those  children.  Not  one  word  is 
said  about  survivorship  among  the  children  ;  whereas,  in  Mackell  v.  WinteT  there 
was  an  anxious  provision  for  survivorship  in  all  the  cases  that  had  occurred  to  the 
testatrix,  and  it  was  evident  that  it  was  by  a  mere  slip  that  it  was  not  provided  for 
in  the  case  that  actually  happened. 

On  the  whole,  the  present  case  comes  round  to  what  is  stated  at  the  outset — 
namely,  that  the  shares  vested  from  the  beginning, — that  the  contingency  has 
not  happened  on  which  they  were  to  be  divested,— consequently  the  share  of  the 
deceased  child  has  been  properly  paid  to  her  representative. 

(!)  2  P.  W.  69.  "  One  having  a  wife  and  three  daughters  devises  to  his  wife, 
upon  condition  that  she  would  pay  £900  into  the  hands  of  /.  S.  in  trust  to  lay  out 
at  interest,  and  pay  the  interest  to  his  wife  during  widowhood,  and  after  her  death 
or  second  marriage  in  trust  to  divide  the  same  equally  among  the  three  daughters 
at  their  respective  ages  of  twenty-one  or  marriage ;  provided  that  if  all  his  three 
daughters,  should  die  before  their  legacies  should  oeeome  payable,  the  mother 
should  have  the  £900.  The  wife  married  again.  The  two  eldest  daughters  died 
under  twenty-one,  and  unmarried.  The  third  attained  twenty-one  ;  and  the 
question  being  whether  she  was  entitled  to  all,  or  what  part  of  the  £900,  the  Lord 
Chancellor  {Macclesfield)  held  she  was  entitled  to  the  whole,  because  (according 
to  the  report)  the  shares  did  not  vest  absolutely  in  any  of  the  daughters  under  age, 
in  regard  it  was  possible  all  the  three  might  die  before  twenty-one  or  marriage, 
in  which  case  it  was  devised  over.  But,  as  to  the  ground  assigned  for  the  decision, 
see  the  judgment  of  the  Master  of  the  Rolls  in  the  present  case. 

(2)  3  Yes.  536.   There  the  testatrix  directed  her  household  goods,  &c.,  to  be 
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lold,  and  the  produce,  together  with  the  residue  of  her  personal  estate,  she  bequeathed 
to  her  two  grandsons  and  her  grand-daughter,  "  to  be  equally  divided  Detween 
them  share  and  share  alike ;  the  shares  of  her  grandsons,  with  the  interest  and 
accumulations  (after  a  deduction  for  maintenance  and  advancement),  to  be  paid 
to  them  respectively  upon  their  attaining  their  ages  of  twenty-one,  and  the  saare 
of  her  grand-daughter,  with  the  interest  and  accumulation,  at  twenty-one  or 
marriage."  Then,  after  a  direction  for  maintenance  and  advancement,  she  declared 
that  in  case  her  grand-daughter  should  die  under  21  and  unmarried,  her  share 
should  go  to  and  be  equally  divided  between  her  grandsons ;  and,  in  case  of  the 
death  of  either  of  them,  the  whole  should  be  paid  to  the  survivor  ;  and  that,  in  case 
either  of  her  said  grandsons  should  die  under  twenty-one,  the  share  of  her  said 
grandson  so  dying  should  go  to  the  survivor ;  and,  in  case  both  her  grandsons 
should  die  under  21,  and  her  grand-daughter  should  die  under  21  and  unmarried, 
the  whole  of  her  respective  shares  should  go  over. 

The  two  grandsons  died  under  21 ;  the  grand-daughter  married.  The  Master 
of  the  Bolls  declared  the  PlaintiS  (who  was  the  devisee  over)  entitled  to  the  two- 
thirds,  and  the  grand-daughter  to  her  one-third  only.  But  on  appeal,  the  decree 
was  reversed  and  the  grand-daughter  declared  entitled  to  the  wnole,  upon  the 
ground  of  necessary  imfiication. 


[347]  Richard  Habdhan,  Plaintiff,  and  John  Johnson,  Henry  Lawrence  and 
Benjamin  Corfe,  Defendants.   Bolls.  Jvly  25,  1815. 

[See  note  to  Bandall  v.  Bussell,  1817,  3  Mer.  190,  and  also,  Aberdeen  Town  Council 
V.  Aberdeen  University,  1877,  2  App.  Cae.  553.] 

[The  following  case  was  decided  before  the  period  at  which  these  Reports  com- 
mence; but  it  is  inserted  in  this  place  on  account  of  its  reference  to  the  principle 
of  one  of  the  points  in  Bandall  v.  Bussell,  which  see  3  Mer.  190.] 

Testator  gives  to  his  daughter  £.  a  leasehold,  held  under  the  corporation  of  L.  for 
3  lives  and  21  years  after  the  death  of  the  survivor,  "  for  all  his  estate  and  interest 
therein."  He  gives  other  parts  of  his  property  to  his  son,  and  two  other  daughters  ; 
and  the  residue  of  his  estate,  real  and  personal,  to  be  equally  divided  between  his 
three  daughters  and  his  son ;  with  a  proviso  that,  in  case  of  the  death  of  any 
without  leaving  issue  "  the  dying  child  or  children's  share  or  shares  "  should  go 
over  to  and  be  divided  among  the  survivors  ;  followed  by  a  clause  that  any  or 
either  of  his  said  children  who  should  dispute  his  will  should  have  no  benefit  from 
any  thing  therein  contained,  but  the  share  or  shares  therein  before  given  to  him, 
her,  or  them  should  go  to  the  others.  B.  enters  on  the  leasehold  given  her  by  the 
will,  and,  after  the  expiration  of  the  three  lives,  but  during  the  twenty-one  years 
which  commenced  on  the  death  of  the  survivor,  obtains  a  renewal.  She  then 
dies,  alter  the  expiration  of  the  twenty-one  years,  without  issue,  having  by  her 
will  given  the  premises  to  J.  J."  for  all  her  estate  and  interest  therein."  On  her 
deat£,  S.,  the  only  surviving  child  of  the  testator,  enters  by  virtue  of  the  proviso 
in  his  will.  /.  J.  brings  ejectment  and  recovers  possession  ;  and  afterwards 
purchases  the  reversion  in  fee,  for  which  the  option  is  given  him,  as  tenant  of 
the  premises,  by  the  Corporation.  Held,  That  the  proviso  in  the  will,  with  refer- 
ence to  the  subsequent  clause,  extended  to  all  the  interests  taken  by  the  children 
under  the  will,  and  was  not  confined  to  the  residue  only  ;  the  meaning  of  the 
word  shares  being  explained  by  that  subsequent  clause.  Held,  also.  That  the 
renewed  lease  was  purchased  by  £.  as  trustee  of  the  term,  and  went  over  to  S. 
upon  her  death  witnout  issue.  But,  with  respect  to  the  reversion  in  fee,  it  was 
further  held.  That  J.  J.  was  a  purchaser  thereof  for  his  own  benefit,  there  not 
being  enough  in  the  case  to  extend  to  it  the  principle  upon  which  the  renewed 
lease  was  held  to  be  taken  for  the  benefit  of  those  in  remainder. 

Bobert  Johnson,  being  possessed  of  certain  messuages  and  premises  at  Liverpool, 
uider  a  lease  from  the  Mayor  and  Corporation,  for  the  lives  of  [348]  himself  and 
two  o^r  persons  and  the  life  of  the  survivor,  and  for  a  term  of  twenty-cme  years 
opectant  on  the  death  of  the  survivor,  made  his  will,  by  which,  after  dsvising 
certain  other  estates  to  his  son  Thomas  Johnson  (subject  to  certain  annuities),  he 
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gave  and  deviaed  the  premises  in  question  to  his  daughter  Bettg  Johnson,  her  e: 
utors,  &c.,  during  all  his  term  and  interest  therein.  He  then  gare  another  le 
hold  estate  to  his  daughter  Ellen,  her  executors,  &c.,  for  and  during  all  his  t< 
and  interest  therein ;  the  reversion  of  certain  other  estates  (subject  to  a  tern 
years  subsisting  therein)  to  his  two  daughters,  Betty  and  Ellen,  their  heirs  i 
assigns  for  ever,  as  tenants  in  common  ;  the  reversion  of  other  premises,  also 
lease,  to  his  daughter  Sarah ;  his  household  goods,  furniture,  &c.,  to  bis  wife,  dur 
her  widowhood,  and,  upon  her  death  or  second  marriage,  to  be  divided  among 
three  daughters,  or  such  of  them  as  should  be  then  living :  and  the  residue  of  all 
estates,  real  and  personal,  to  his  said  son  and  daughters,  their  heirs,  executors,  6 
to  be  equally  divmed  ;  with  a  proviso,  '  that  in  case  any  of  his  said  children  sho 
"  die  without  issue  living  at  his  or  her  decease,  the  dying^  child  or  children's  sh. 
"  or  shares  of  his  said  estate  therein  before  respectively  given  to  him,  her,  or  the 
"  should  go  to  and  be  equally  divided  among  the  survivors  or  survivor,  their,  I 
"  or  her  heirs,  executors,  &c.  " ;  and  he  thereby  directed  that,  if  any  of  his  a 
children  should  cause  any  differences,  disputes,  or  law-suits,  to  be  had  or  brou^ 
touching  any  matter  or  thing  in  his  will  contained,  with  intent  to  alter  the  pli 
sense,  true  intent,  or  meaning  thereof,  or  should  refuse  to  comply  with  the  san 
then  and  in  such  case,  such  of  his  said  children  as  should  cause  such  diflerent 
should  have  no  benefit  or  advantage  from  any  thing  in  his  said  will,  but  the  shs 
or  shares  therein  before  given  to  him,  her,  or  them,  should  go  to  the  others  of  1 
said  children  ;  [349]  a-nd  he  thereby  appointed  his  said  wife  and  son,  and  his  daughi 
Ellen,  executors  of  his  will. 

The  Testator  died  on  the  20th  of  AprU  1 760,  leaving  his  son  Thomas  his  hi 
at  law,  and  his  three  daughters  named  in  the  will :  and  after  his  death  Betty  John* 
enteral  into  the  possession  of  the  corporation  lands  devised  to  her,  and  continu 
possessed  thereof  till  her  death.  In  1769,  the  last  of  the  three  lives  for  which  t 
same  were  holden  expired,  whereupon  the  term  of  twenty-one  years  expectant  < 
the  death  of  the  survivor  commenced  ;  and,  in  the  month  of  December  of  that  yes 
Betty  J ohnson  obtained  a  renewal  of  the  lease  for  the  lives  of  herself  and  of  two  oth 
persons,  and  twenty-one  years  expectant  on  the  death  of  the  survivor. 

Thomas  Johnson  (the  son  of  the  Testator)  died  in  the  life-time  of  Betty,  leaving 
son,  John  (the  Defendant),  his  heir  at  law,  and  heir  at  law  of  the  Testator.  Ellt 
survived  Thomas,  and  also  died  in  the  life-time  of  Betty,  without  issue  and  unmarriei 
In  1764,  Sarah  married  Bichard  Hardman  the  Plaintiff. 

Betty  Johnson  died  in  1798,  without  issue  and  unmarried,  leaving  her  nephe 
the  Defendant  John  Johnson,  her  heir  at  law,  and  Sarah  (the  Plaintiff's  wif^  ti 
only  remaining  child  of  the  Testator,  her  surviving,  having  first  made  her  wil 
whereby  she  gave  the  premises  in  question  to  the  Defendant  John  Johnson,  h 
executors,  &c.,  for  all  her  estate  and  interest  therein  (subject  to  the  payment  of  debi 
and  legacies  in  case  the  residue  of  her  estate  should  be  insufficient  for  that  purpose) 
and  appointed  the  said  Defendant,  and  Richard  Hardman  (the  Plaintiff),  he 
executors. 

Upon  the  death  of  Betty  Johnson  without  issue  and  unmarried  as  aforesaid,  th 
Plaintiff  and  his  wife  entered  [360]  possession  of  the  premises  in  question 
notwithstanding  her  will,  claiming  to  be  entitled  under  the  will  of  the  Testator  b 
the  Plaintiff's  wife  having  survived  all  the  other  children  of  the  Testator.  In  180C 
the  Defendant  / ohn  Johnson  brought  an  ejectment,  on  which  he  recovered  possessioi 
of  the  premises ;  the  Court  of  K.  B.  being  of  opinion  that,  Betty  Johnson  bavinj 
proeurra  such  renewed  lease  of  the  premises,  the  same  passed  by  her  will;  and 
since  taking  possession,  he  had  bought  the  reversion  of  the  same  premises  by  virtui 
of  an  option  granted  him  by  the  Corporation,  as  the  person  appearing  to  be  entitlet 
to  the  lease  thereof.  The  Plaintiff's  wife  died  in  the  same  year,  1800,  leaving  tht 
Plaintiff  her  husband  (who  had  taken  administration)  and  Bichard  Hardman  the 
younger,  her  eldest  son  and  heir  at  law.  This  Richard  Hardman  had  become 
bankrupt,  and  the  other  Defendants  were  his  assignees. 

The  bill,  stating  these  facts,  insisted  that,  the  Defendant  Johnson  having  pur- 
chased the  reversion  tmder  such  circumstances,  the  Plaintiff  ought  to  be  held  entitled 
to  the  benefit  of  the  purchase  ;  offering  to  pay  the  money  for  the  same ;  chafing 
also  that  Betty  J ohnson  took  the  new  lease  of  Decen^>er  1 769,  subject  in  equity  to 
the  same  conditions  limitations,  and  provisoes,  as  the  original  lease  was  made  subject 
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to  by  the  will  of  the  Testator ;  and  therefore  prayed,  that  the  Defendant  John 
Johntan  might  be  decreed  to  convey  the  premises  comprised  in  the  deed  of  the 
Idth  of  Deemiher  1 769  to  the  Plaintiff  and  his  heirs  for  ever,  and  to  deliver  up  posses- 
sion thereof,  and  also  to  convey  to  the  Plaintiff  the  reversion  in  fee  expectant  on 
the  determination  of  the  last-mentioned  grant,  and  to  account  for,  and  pay  over  to 
the  Plaintiff  the  rents  and  profits  during  the  time  he  had  been  in  possession  or 
receipt  thereof ;  [351]  the  Plaintiff  offering  to  pay  him  such  part  of  the  fine  for 
renewal  (if  any)  as  he  should  appear  to  be  entitled  to,  and  also  the  purchase  money 
for  the  reversion,  with  interest,  in  case  it  should  appear  that  that  purchase  money 
was  not  a  distinct  sum  from  the  purchase  money  oi  the  other  premises  purchased 
by  him  ;  and  a  reference  to  the  master  to  ascertain  and  state  what  was  the  value 
<A  the  rerersion  at  the  time  of  the  purchasci  and  what  ought  to  be  paid  to  the  Defend- 
ant by  the  ^intiff  in  res^t  thereof. 

The  Defendant,  by  ms  answer,  insisted  that  the  clause  of  survivorship  was 
confined  to  the  residue  ;  which,  by  the  clause  immediately  preceding,  was  given  to 
ill  the  children,  equally  to  be  divided  among  them.  That  the  premises  in  question 
were  devised  to  Betty  Jokiison,  absolutely,  for  all  the  testator's  interest  therein, 
which  interest  expired  long  before  her  death,  and  she  afterwards,  to  the  time  of  her 
death,  continued  in  possession  under  the  new  lease  granted  her  by  the  Corporation 
and  purchased  with  her  own  money.  That,  in  the  trial  of  ejectment,  the  merits 
of  the  case  had  been  solemnly  argued.  He  further  said,  that  he  had  purchased  the 
reversion  for  a  valuable  consideration,  together  with  other  lands  adjoining,  without 
distinction,  under  the  same  contract. 

BeU  and  Parktr,  for  the  Plaintiff. 

Sir  8.  Btmilly  and  Home,  for  the  Defendant. 

The  Master  of  ike  Rolls  [Sir  Wm.  Grant],  on  the  first  question  {viz.  whether  the 
proviso  in  the  will  of  Robert  John$on  referred  to,  and  controuled,  the  former  specific 
bequests  or  alluded  only  to  the  gift  of  the  residue  immediately  preceding  it),  observed 
that  the  word  "  shares "  ("  the  [352]  dyiug  children's  shares  of  his  said  estates  ")  was 
more  applicable  to  property eiven  generally  than  to  what  was  specific,  viz.  the  distinct 
portions  before  given  to  all  the  children  ;  but  that  the  question  must  always  be, 
in  what  sense  it  was  used  in  the  particular  instance  : — that  here  it  might  be  doubtful, 
on  the  first  clause,  what  was  actually  meant,  but  that  which  followed,  excluding 
from  all  benefit  or  advantage  under  his  will  such  of  his  children  as  should  dispute  it, 
and  directing  that  their  "  shares  "  should  go  over  to  the  others,  made  it  clear  that, 
in  using  the  word,  he  had  reference  to  every  bequest  under  that  will. 

As  to  the  other  question,  he  said  it  was  (as  far  as  respected  the  reversion  pur- 
chased by  the  Defendant)  a  new  one  ;  but  he  should  hesitate  a  good  deal  before  he 
refused  to  apply  it  to  the  principle  which  had  been  established  as  to  the  renewal 
of  a  lease  ;  and  that  it  would  be  dangerous  to  allow  the  trustee  of  a  term  to  resort 
to  the  owner  of  a  reversion  to  become  a  purchaser  for  his  ovm  benefit ;  for  by  that 
means  he  would  debar  his  cestuy  que  trust  of  the  fair  chance  of  renewal,  getting 
into  his  own  hands  the  power  to  grant  a  renewal  or  not  at  his  (^tion.  As  a  new 
point.  His  Honour  said  he  would  take  time  to  consider  it. 

On  a  followine  day.  His  Honour  stated  it  to  be  his  opinion,  that  the  Plaintiff 
was  entitled  to  tne  Iwnefit  of  the  renewed  lease ;  but  not  to  the  benefit  of  the 
purchase  made  by  the  Defendant  of  the  reversion. 


[35^  The  Attobnev  Gkni£H.vl,  at  the  Relation  of  Benjamin  Mandbr,  and  the 
Reverend  John  Steward.  Informtmt,  and  the  said  Biovjamin  Mander  and 
John  Steward,  Plaintiffs,  and  Joseph  Pearson,  Joseph  Stanley,  Joseph 
Baker.  Thomas  Williams.  Benjamin  Stanley',  and  Abel  Whitehouse. 
Defendant*.   July  14-17,  1817. 

[Set  AU.-Gen.  r.  St.  John  s  Hospital,  Bath,  1876,  2  Ch.  0.  666  ;  Ati.-G^n.  v.  Bunce. 
1868,  L.  K.  6  Eq.  371;  R.  v.  Ramsay,  1883.  48  L.  T.  738  ;  Att.-Gtn.  v. 
Anderson.  1888,  57  L.  J.  Ch.  549.] 

hiformation  and  Bill  to  quiet  the  pmsession  of  the  Relators  and  Plaintiffs  (one  claim- 
ing aa  the  surviving  Trustee,  the  other  as  Minister,  of  a  protestant  dissenting 
mfrting-house) ;  for  an  appointment  of  new  Trustees  ;  imd  nn  injunction  Xn 
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stay  proceedings  in  ejectment  by  the  Defendants,  claiming  also  to  be  Trustees  of 
the  meeting-house.  Upon  motion  for  an  injunction,  it  appearing  that  the 
meeting-house  was  erected  in  the  year  1701,  under  a  trust-deed,  wherebj  the 
purpose  was  declared  to  be  "  for  the  worship  and  service  of  God " ;  the  Flamtifis 
and  Relators  contending,  from  the  purpose  so  expressed,  that  the  intention  was 
for  promoting  the  doctrine  of  the  Holy  Trinity,  and  that  the  trust  could  not  be 
diverted  from  the  purpose  for  which  it  was  intended ;  the  defendants  insisting 
that  the  intention  was  as  general  as  the  purpose  expressed,  and  had  no  regard  to 
any  particular  tenets  ;  it  being  also  made  a  question,  whether  a  trust  for  support- 
ing Unitarian  worship  is  legal  and  can  be  supported ;  and  it  being  further  disputed 
who,  according  to  the  true  construction  of  the  deed,  were  entitled,  as  Trustees, 
to  the  possession  ;  and  whether  the  Minister  of  a  dissenting  congregation,  elected 
for  a  limited  period,  is  afterwards  removable  at  pleasure ;  and  also  as  to  the  con- 
struction of  the  deed,  and  as  to  an  alleged  agreement  or  understuiding  between 
the  parties,  with  regard  to  such  removal :  the  injunction  was  granted  (upon  the 
parties  undertaking  to  abide  by  such  order  as  the  Court  should  thereafter  make), 
and  it  was  referred  to  the  Master  to  inquire  in  whom  the  legal  estate  was  vested, 
the  particular  object  (with  respect  to  worship  and  doctrine)  for  which  the  trust 
was  created,  the  usage  of  protestant  dissenters  as  to  the  election  of  Ministers,  and 
the  duration  of  their  office,  and  whether  any  agreement  or  understanding  relative 
thereto  subsisted  between  the  parties. 

The  Information  and  Bill,  filed  on  the  Ist  of  February  1817,  stated  that  about 
IDU  years  ago,  a  meeting-house,  or  place  of  worship  for  Protestant  Dis{364}-8enter& 
from  the  established  church,  was  erected  in  John-street,  Wolverhampton  ;  and,  as 
well  at  the  time  of  erecting  the  same,  as  from  time  to  time  since,  various  grants  and 
pecuniary  bequests  and  other  endowments  had  been  made  thereto  by  difierent 
persons,  for  the  purposes  of  supporting  a  Minister,  and  of  defraying  the  expenses 
of  repairing  and  maintaining  the  same,  and  for  other  purposes  of  a  like  nature. 
That  the  said  meeting-house,  together  with  an  adjoining  building,  which  was  used 
as  a  school- room  and  as  a  v^try  for  transacting  the  secular  affairs  of  the  congrega- 
tion, and  together  with  a  dwelling-house,  also  adjoining,  which  had  for  many  years 
past  been  used  as  the  residence  of  the  Minister  for  the  time  being  officiating  in  the 
said  meeting-house,  was  originally  vested  in  the  names  of  Trustees  for  the  purposes 
aforesaid,  and  declarations  of  trust  thereof  were  duly  executed  by  such  Trustees ; 
and,  as  such  Trustees  had  from  time  to  time  died,  or  become  incapable  to  act  in  the 
trusts,  new  Trustees  had  been  nominated  and  appointed,  and  the  said  meeting- 
house and  premises  had  {3661  been,  by  proper  conveyances  from  the  surviving  or 
continuing  Trustees,  conveyed  to  and  vested  in  such  surviving  or  continuing  Trustees 
and  the  new  Trustees  jointly,  upon  the  trusts  aforesaid,  and  the  rents  and  profits, 
&&,  from  time  to  time  paid  to  the  Trustees,  or  to  the  Minister  for  the  time  being, 
uid  by  them  applied  to  the  purposes  for  which  the  same  were  so  given.  That,  in 
the  year  177G,  the  Plaintifl.  Mander  (with  other  persons  since  deceased),  was  duly 
nominated  and  appointed  to  be  a  Trustee  jointly  with  the  then  surviving  or  con- 
tinuing Trustees,  and  the  trust  premises  were  by  proper  deeds  conveyed  to  and 
vested  in  them,  jointly  with  the  continuing  or  surviving  Trustees,  and  the  same 
were  then  become  vested  in  Mander  solely  by  right  of  survivorship.  That  the 
meeting-house  was  originally  built  by  protestant  dissenters,  professing  Trini- 
tarianism,  and  for  many  years  such  principles  were  professed  by  the  suMcribers 
and  congregation  assembling  therein,  and  the  said  several  funds  and  endowments 
were  by  the  trusts  thereof  declared,  or  by  the  intentions  of  the  donors  directed,  to 
be  expended  (and  were  accordingly  for  vaxay  years  laid  out)  in  maintaining  and 
promoting  a  belief  in  the  doctrines  of  the  Holy  Trinity,  and  the  Ministers  from 
time  to  time  officiating  in  the  said  meeting-house  were  Trinitarians ;  but,  in  the 
year  1782,  a  division  in  opinion  arose  between  the  then  Trustees  (about  ten  in 
number)  and  the  subscribers,  as  to  who  should  succeed  to  the  then  vacant  offic« 
of  minister,  and  The  Reverend  Jameson  was  thereupon  elected  by  a  con- 
siderable majority  of  the  Trustees  and  subscribers,  and  was  duly  invited  to  preside 
over  the  congregation  ;  but  the  minority  of  the  then  acting  Trustees  and  Subscribers 
obtained  possession  of  the  meeting-house  and  premises,  and  entirely  excluded 
Jameson  therefrom,  and  proceeded  \<i  elect  and  call  The  Reverend  Samuel  firiffiths 
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to  the  office  of  minister,  which  call  was  accepted  by  him,  and  he  [356]  officiated 
therein  for  several  years,  during  which  time  he  received  the  profits  and  emoluments 
of  the  office  arising  out  of  the  said  grants  and  endowments,  although  he  never 
preached,  nor  professed  to  believe,  the  doctrines,  for  the  maintenance  of  which  the 
meeting-house  was  originally  built  and  the  said  grants  and  endowments  made  : 
uid  ever  since  that  time  the  trust  premiseB  had  been  appropriated  to  support  and 
teach  doctrines  wholly  opposed  to  those  of  the  original  founders,  and  contrary  to 
the  original  trusts  or  intentions  of  the  institution.  That,  since  Mander  was  appranted 
a  Trustee,  there  had  been  no  regular  nomination  of  Trustees,  but  various  persons 
had  from  time  to  time  intruded  themselves,  without  being  properly  elected,  or 
having  tiie  premises  duly  conveyed  to  them,  and  had  received  and  misapplied  the 
rents,  lliat  the  Deiendants  then  claimed  to  be  Trustees  of  the  premises,  uid 
were  in  the  possessioa  and  receipt  of  the  annual  income  arising  therefrom.  That 
the  PiaiatiiT,  Stetoard,  was  then,  and  for  some  time  past  had  been,  Minister,  and 
was  entitled  to  the  full  emoluments  of  the  office,  arising  as  well  from  the  endow- 
ments, as  from  subscriptions  for  pews,  and  voluntary  subscriptions ;  and  the 
ptaintifi,  Mander,  as  surviving  and  sole  trustee,  was  entitled  to  the  possession  of 
the  trust  premises,  and  to  receive  the  annual  income  arising  from  the  said  funds 
and  endowments,  pursuant  to  the  trusts  thereof. 

The  Bill  and  Information  charged  that,  according  to  the  custom  established 
in  the  meeting-house,  and  to  the  original  trusts  thereof,  no  new  Trustee  could  be 
chosen,  without  the  consent  of  all  the  surviving  or  continuing  Trustees.  That 
Mcmder  had  never  assented  to  the  nomination  of  the  Defendants  ;  and  that,  at  no 
time  since  he  (Mander)  was  appointed  a  Trustee,  the  whole  of  the  Trustees  for  the 
time  being  had  concurred  in  tne  choice  [357]  of  new  Trustees,  imd  therefore  the 
Defendants  were  not  properly  authorised  to  become  Trustees,  or  to  take  upon 
themselves  the  execution  of  the  trusts,  and  there  had  been  no  legal  or  efiectual 
conveyance  made  to  them.  That  the  intention  of  the  donors  was  to  promote  the 
belief  of  the  Holy  Trinity,  and  that  the  Meeting-house  was  built  by  the  voluntary 
sabscriptions  of  persons  having  like  intentions  ;  but  the  Defendants  had  not  so 
employed  the  same,  and,  since  they  had  been  in  possession,  the  doctrine  of  the 
Holy  Trinity  had  not  been  taught  in  the  Meeting-house ;  but  that  they  belonged 
to  a  sect  of  Protestant  Dissenters  called  Unitarians,  professing  themselves  to  be 
<^)posed  to  Trinitarianism ;  and,  therefore,  the  said  meeting-house  and  premises, 
uid  the  annual  income  of  the  said  trust-funds  and  endowments,  had  not  been  applied 
pumiant  to  the  trusts  thereof. 

The  Plaintiff  Stetoard  charged,  that  he  was  Minister  of  the  congregation,  and 
did  then  conscientiously  and  publicly  profess  to  believe  in  the  Trinity,  and  as  such 
was  entitled  to  the  use  of  the  Meeting-house,  for  the  purpose  of  public  worahip, 
and  to  the  occupation  of  the  school-room  and  dwelling-house  thereto  adjoining, 
and  to  receive  and  be  paid  the  surplus  revenue  of  the  trust-funds  and  estates,  after 
all  out-goings  were  deducted-  That  he  had  been  Minister  for  more  than  three  years, 
and.  during  that  time,  the  Defendants  had  not  only  allowed  him  a  very  small  part 
only  of  the  revenues  by  way  of  stipend,  but  had  endeavoured  to  get  possession  of 
the  meeting-house  and  school-room,  and  to  exclude  him  from  the  occupation  thereof, 
and  for  such  purpose  had  lately  affixed  new  locks  and  bolts  to  the  doors,  uid  locked 
up  the  iron  ^tes  leadine  into  the  court  yard,  and  the  front  doors  of  the  meeting- 
house, and  refused  to  allow  to  the  Plaintiff  any  part  of  the  annual  income  arising 
from  the  trust  premises. 

[358]  'Hie  Information  and  Bill  further  charged,  that  the  Defendants  threatened 
to  pEDceed  to  elect  a  new  Minister,  and  permit  him  to  receive  the  revenues,  but, 
not  being  Trustees  duly  appointed,  were  wholly  incompetent  so  to  act ;  and  never- 
theless they  had  proceeded  to  serve  the  Plaintiff  Steward  with  a  notice  to  the  following 
effect :— "  20th  January  1817.  We,  the  Trustees  of  the  Dissenting  Meeting-house, 
"  and  the  property  thereunto  belonging,  in  John-street  in  this  town,  beg  to  acquaint 
"  you  that  we  have,  in  conjunction  with  the  subscribers,  elected  the  Keverend 
~  Mr.  Guy  to  be  the  Minister  of  the  aforesaid  Meeting-house.  We  therefore  give 
^  you  notice  thereof,  and  desire  that  you  will^  without  delay,  give  us  possession  of 
*  the  same.  We  requost  your  immediate  attention,  and,  should  we  not  receive 
[  your  answer  in  the  affirmative,  on  or  before  Thuriday  next,  we  shall  oonchide  it 
'  is  not  your  intention  to  comply  with  this  notice  "  ;  which  notice  was  signed  by  four 
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•wc  '-It*-  l^t^Kf:^Zi  ;  aod  lutT  tiies.  cLm£^ct>ii  to  p roce«<i  :o  law  to  obtain  possess 
«c  ~:.>^  p7-c»!S  :  vWicas  the  aud  Pbintif  gfaaryA  thac  as  Mmister.  he  ooiiid  ] 
t«^  :i-t^sjiMKt  wTttoat  Ilib  om  •miKc.c.  4t  crnai  nnnioral  amduct :  that 
Uki  hum  ec^r  ti  do  such  lenMS  rrLEDDniitT  ci  mmiaxz.  bnx  had  eoDCtnntly  f 
YJTsM.  tL*  (hxtin  imimed  opui  hiir. :  ud  mitlttr.  that,  u  well  the  Plain' 
ita%iir  m  m  nujantr  of  the  thm  sofaKtiben  to  the  Veeciii|;  vers  m  hTOur  of 
vjn^vrrBB^  m  the  fud  office. 

Th^  Plaintiff  Mam/ier  ai»  r'n^rgtA.  ccas  ca#  I^etimdantt  hsd  obtsoied  possessi 
«i  tfTafr-deedL  Sk..  nl^tme  to  the-  pimMH.  and  lefoaed  to  permit  the  PlamtifF  t-o  ; 
'/r  Lkve  posHWioa  thereoi. 

Tr.«  pn?er  wm  tor  an  aceotiat  oi  thf  tTi^  prcnuKs  : — a  declaration  that  t 
P  ur.ti.^  ila»4tr  warn  entitled  to  [3S9]  ncani  pnrwrarinn  oi  the  meeting-house,  & 
i^0m  tfTMU  aior?sai-l  and  that  he  miehi  be  qnieted  in  meh  poesession  by  injui 
*y>o  : — a  deelaratioa  ako  that  the  said  Piamcm  was  entitled  to  receive  the  anm 
.'r.'^orAe  of  the  trtut  premises,  to  be  br  him  applied  to  the  parpoees  aforesaid,  a: 
*r.kt  the  Driendants  mi^t  be  decreed  to  deirrer  np  to  him  all  title-deeds.  &c., 
icMT  paaeanofi.  and  to  aeoonnt  with  him  tor  all  monies  rceeiTed  by  them  in  respc 
Of  the  pmnioec.  and  of  the  a^Jication  thereof,  and  to  pay  to  him  what  shou 
ac>{war  to  be  due  from  them  on  saeh  areoaot.  to  be  br  him  applied  to  the  purpos 
ai&rcnid  y— that  the  PlaintiiL  Steward,  might  be  qtucted  in  his  office  of  Hinistx 
and  in  the  aw  of  the  meeting-hoase.  for  the  porpose  of  public  worship,  and  in  tl 
'p'^tAikm  of  the  aeh  fol-room.  Tcstry.  and  dwelhng-hooae.  by  the  like  injunctio 
iR'.il  he  fhonid  hare  been  leeally  dinniaaed.  and  a  nev  Minister  duly  elected ; 
trut  new  Tmstees  might  be  appmnted  jointly  with  Vander.  and  that  the  tru 
pmnises  might  be  duly  eonreyed  to  Man-irr  and  mch  new  TniBtees,  jointly  ; — ar 
an  injanetion  to  restrain  the  Defendants  from  intenneddting  with  the  meetin 
hofUK  and  premises,  and  from  aO  proceedings  at  law  to  recover  poesession  therec 
and  from  interfering  in  the  execution  of  the  trusts  thereof,  and  from  electing  ai 
nominating  any  other  Minister  in  the  room  <^  Sfetcani.  without  Mander's  consen 

The  J>efendants,  by  their  answer,  stated  that,  in  the  year  1701,  a  meeting-hous 
or  iJaee  of  wordiip  for  Protestant  Dtssenters  fnnn  the  Established  Church,  or  f* 
men  purposes  as  mentioned  in  the  deed  after  stated,  was  (under  such  circumstance 
and  m  sneh  manner  as  therein  statedi.  eieeted  in  John-sireet,  Wdterhamptof 
That,  by  an  indenture  of  feofiment.  dated  the  13th  of  SeptenbfT  1701,  betwee 
John  BuMtel  oi  the  one  part,  [360]  Jostph  Turton  the  Elder.  Thcmas  Suttot 
John  Scott,  and  Abraham  Pearson,  of  the  other  part,  it  wu  witnessed  that,  in  coi 
nderation  of  £10.  the  said  Rusxl  granted,  enfeoffed,  and  confirmed  unto  the  sai 
Turton,  Sic.,  their  heiis  and  assigns,  the  premises  whereon  the  said  meeting-houi 
was  erected,  and  on  which  it  was  then  standing,  to  hold  unto  the  said  Turton.  &:c 
their  heirs  and  assigns  for  ever. 

That,  by  an  indenture  dated  the  30th  Ociebfr  1701,  between  the  said  Joseph 
Turton  the  Elder,  Thomas  SuUon,  John  Scott,  and  Abraham  Pearsam,  of  the  one  f  arl 
and  John  Slvbbs,  Minister,  together  with  seTeral  other  persons  therein  namec 
(xirties  thereto,  of  the  other  part,  after  reciting  as  aforesaid,  and  further  reciting  that 
since  the  time  of  the  purchasing  of  the  aboTe-mentioned  parcel  of  land,  at  the  charg 
of  all  the  parties  thereto,  and  others,  there  was  then  erected  and  built  a  large  nev 
rtructure  thereon ;  it  was  thereby  witnessed,  that  it  was  granted,  agreed,  and  declared 
by  and  between  the  parties  thereto,  that  the  aforesaid  grant  was  in  trust  for  thi 
purposes  after  mentioned,  and  the  purchase-money  remitted  by  the  said  Josepi 
Bussel.  And  it  was  the  true  intent  of  all  the  parties  to  the  said  grant,  and  all  other 
who  had  contributed  towards  the  buildii^,  that  there  should  be  a  hotise  built  upoi 
the  said  parcel  of  land  (which  had  since  been  done  accordingly),  and  the  same  waf 
intended  for  a  meeting-house  for  the  worship  and  service  oi  God.  That  the  f  ewi 
thereip  should,  from  time  to  time,  be  disposed  of  by  the  order  of  the  Trustees  for  tbt 
time  being,  or  the  major  part  of  them  ;  and  that,  upon  the  dwth  or  removal  of  anj 
one  or  more  ci  the  Trustees,  it  should  be  lawful  for  the  residue,  or  the  majw  part  ol 
thsm,  within  two  months  next  following,  to  nominate  and. elect  such  persons  to  be 
Trustees,  for  the  purposes  therein  mentioned,  as  should  supply  the  vacancies  of  such 
as  should  so  happen  to  die,  or  remove  [361]  their  habitations  out  of  the  town  of 
Wolverhampton,  and  the  precincts  thereof.  That  the  number  of  the  Trustees 
should  be  continued  to  twelve  or  more,  and  that  they,  or  the  major  part  of  them, 
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should  from  time  to  time,  upon  any  meeting  to  be  appointed  to  consult  upon  matters 
ia  any  reapect  relating  to  the  said  meeting-house,  make  such  orders  therein  as  they 
should  think  convenient;  such  orders  to  be  binding  on  all  parties  concerned.  That 
due  notice  should  be  given  of  all  such  meetings,  and  a  book  kept  for  such  orders  so  to 
be  made  thereat.  And  then  followed  this  clause  ;  viz.  "  That  if,  at  any  time  there- 
"  after,  meetings  for  the  vorship  and  service  of  God  should  be  prohibitea  by  law,  and 
"  thereby  the  meeting-house  should  become  useless,  tt  should  be  lawful  for  the  Trustees 
'  for  the  time  being  to  sell  and  dispose  of  the  Same,  the  money  raised  therefrom  to 
"  be  disposed  of  to  such  charitable  uses  as  the  Trustees,  or  the  major  part  of  them, 
^  should  aTOoint ;  or  otherwise  to  convert  the  said  meeting-house  into  dwellings  for 
^  the  use  of  the  aged,  infirm,  and  impotent  people,  who  live  in  the  fear,  and  attend 
'  upon  the  worship  of  God.  to  dwell  in,  as  the  said  Trustees,  or  the  major  part  of  them, 
"  should  ncminate  or  appoint."  And  it  was  thereby  further  provided,  "  that  if  any 
"  of  the  Trustees  for  the  time  being  should  misbehave  themselves  in  the  management 
'  of  the  trust,  or  should  do  any  thing  scandalous  or  offensive  to  the  residue  of  the 
"  Trustees,  or  any  of  them,  it  should  be  lawful  for  the  residue  of  the  Trustees  to  call 
'  a  meeting  in  manner  aforesaid,  and,  upon  hearing  such  misbehaviour,  &c„  they 
'  the  said  Trustees,  or  the  major  part  of  them,  should  have  power  to  remove  any 
"  such  persons  from  the  trust,  and  to  elect  other  fit  persons  in  their  places." 

That  hy  indentures  of  lease  and  release  (1 7th  and  18th  of  Decemb^  1 742)  between 
William  Pearton,  of  [362]  the  one  part,  and  Joseph  Turton  and  others  therein 
named  as  parties  thereto,  m  the  other  part,  after  reciting  the  deed  of  1701,  and  that 
Abraham  Pearson  had  survived  Joseph  Turton  the  Elder,  Thomas  Sutton,  and  John 
Scott,  and  died  leaving  the  said  William  Pearson  (party  thereto  of  the  first  part), 
his  son  and  heir,  whereby  the  title  in  lawto  thepremises  vested  in  himthesaid  Wif^iam 
Pearson,  and  that  the  several  parties  thereto  of  the  second  part  had  been  duly  chosen 
Trustees  of  the  said  meeting-house,  the  said  William  Pearson,  in  fulfilment  of  the 
above  trusts,  did  grant,  &c.,  unto  the  said  Joseph  Turton  and  others  (parties  thereto 
of  the  second  part),  their  heirs,  &c„  all  the  said  premises,  upon  the  trusts  aforesaid. 

That,  by  indenture  of  feoffment,  dated  the  18th  of  April  1772,  made  and  executed 
by  and  between  John  Mansell  and  others,  of  the  first  part,  the  said  Joseph  Turton 
and  others  (among  whom  was  the  Plaintifi  Alander),  of  the  second  part,  and  John 
Cole,  Dissenting  Kunister,  of  the  third  part,  reciting  that  all  the  Trustees  appointed  by 
the  last-mentioned  indenture  were  since  dead ;  except  the  said  parties  thereto  of  the 
first  part,  and  that  the  said  parties  thereto  of  the  second  part  had  been  chosen 
Trustees  for  the  purposes  aforesaid,  it  was  witnessed,  that  the  said  parties  of  the  first 
part  did  grant,  &c.,  unto  the  said  parties  of  the  second  part,  their  heirs,  &c.,  all  the  said 
premises,  in  trust  for  the  purposes,  &c.,  mentioned  in  the  said  deed  of  1701.  This 
indenture  contained  a  power  of  attorney  to  deliver  seisin,  with  a  m&morandum  of 
livery  of  seisin  indorsed. 

The  answer  further  stated,  that,  by  indentures  of  lease  and  release  (1st  and  2d  of 
Fdmtary  1720)  between  John  Scott,  oi  the  one  part,  and  Joseph  Turton,  and  others 
dieiein  ikamed  as  parties  thereto,  of  the  other  [363]  P&rt,  it  was  witnessed,  that,  for 
the  considerations  therein  mentioned,  the  said  John  Scott  did  grant,  &c.,  unto  the 
said  Josej^  Turton,  &c.,  their  heirs,  &c.,  an  acre  of  land  therein  described,  in  trust  to 
permit  the  rents,  issues,  and  profits  to  be  received  by  Abraham  Pearson  (long  since 
deceased),  during  his  life,  and  after  his  decease  by  the  Minister  for  the  time  being,  who 
should  be  the  stated  and  settled  Minister  of  the  congregation  or  society  of  Dissenting 
Protestan.t8  belonging  to  the  said  Meeting-house,  towards  the  support  and  maintenance 
of  such  Minister,  for  ever.  But  in  case  the  statute  then  in  force,  entitled,  "  An  Act 
~  for  enmpting  their  Majesties'  Protestant  Subjects  dissenting  from  the  Church  of 
"  jEnaianrf  from  the  Penalties  of  certain  Laws  "  (the  Toleration  Act,  \W.  &  M.  c.  18). 
should  at  any  time  thereafter  happen  to  be  repealed,  and  the  said  congregation  should 
by  law  be  prohibited  to  assemble  for  the  worship  and  service  of  God.  that  then  and  in 
wch  case,  the  Trustees  should  from  time  to  time,  during  such  prohibition,  pay  the 
whole  of  the  rents,  issues,  and  profits  to  the  person  that  was  Minister  of  the  congre- 
gatba  at  the  time  of  such  repeal  or  prohibition,  for  and  during  his  life,  for  his  sole 
lue  and  benefit,  and,  after  his  death,  to  and  for  the  use  and  benefit  of  such  silenced 
Ptotestant  Dissenting  Minister,  or  Ministers,  as  the  Trustees  for  the  time  being,  or  the 
Kttjor  part,  should  nominate  and  appoint ;  provided  that,  when  and  as  often  as  any  of 
the  Trustees  should  die,  or  desert  or  forsake  the  said  congregati(>n,  and  should  change 
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or  become  of  any  other  religion  or  perBuasion  whatsoever,  contrary  to  a&d  difierent 
from  the  said  congregation  ;  or  in  case  any  of  the  said  Trustees  should,  at  any  time 
thereafter,  remove  eight  miles  distant  from  the  town  of  Wolverhampton,  to  inhabit 
or  dwell,  that  then  and  in  every  such  case  the  [364]  surviving  or  other  Trustees, 

or  the  major  part,  should,  within   days  next  after  such  decease,  desertion, 

or  removal,  by  any  note  or  memorandum  in  writing,  to  be  subscribed  hy  the  said 
Trustees,  or  the  major  part  of  them,  elect  and  nominate  one  of  the  most  sufficient 
substantial  persons  of  the  congregation  to  be  Trustee,  in  the  place  of  him  or  them  so 
dyino;,  deserting,  or  removing ;  and,  in  case  the  said  Trustees,  or  the  major  part, 
should  refuse  or  neglect,  within  such  time,  so  to  elect  and  nominate, '&c., then  it  should 
be  lawful  to  and  for  the  Minister  of  the  said  copgr^tion  for  the  time  beii^  (if 
any  such  there  be),  or  else  for  such  silenced  Dissenting  Protestant  Minister,  or  Minis- 
ters as  aforesaid,  for  the  time  being,  to  whom  the  rents  and  profits  of  the  piemiaes 
thereby  granted  should  of  right  appertain,  by  any  note,  &c,,  under  his  or  their  hand, 
to  elect  and  nominate  such  Trustee  or  Trustees,  upon  the  same  trusts  as  aforesaid, 
and  so  from  time  to  time,  &c.,  whereby  the  said  trust  might  have  a  perpetual  continu- 
ance, and  might  not  come  to  or  vest  in  the  heirs  of  any  survivinfE  Trustee,  or  in 
any  person  or  persons  whatsoever  not  of  the  said  congregation. 

That  hy  indenture  of  feoffment  (6th  of  August  1772),  made  and  executed  by  and 
between  Eichard  FovAcr,  of  the  first  part,  the  said  John  Marshall  and  others  (among 
whom  were  the  Plaintiff  Mander  and  one  Isaac  Headley),  of  the  second  part,  and  the 
8&id  JohnCole  of  the  third  part,  after  reciting  the  indentures  of  1720, and  thatRichard 
Fowler  (one  of  the  parties  thereto  of  the  second  part)  had  Burrived  all  his  Co-TmsteeB, 
and  was  since  dead,  leaving  the  said  Biehard  Fowler  (party  to  the  now  stating 
indenture),  his  son  and  heir,  whereby  the  title  in  law  to  the  said  premises  vested  in 
him,  and  that  the  said  John  Marshall,  and  the  several  other  persons  (parties  thereto 
of  the  second  part),  had  been  duly  chosen  Tru8-[365]-tees ;  and  the  said  John  Cole, 
as  Minister  of  the  said  meeting-house,  had  requested  the  said  Eichard  Folder  (party 
thereto),  to  convey,  &c.,  it  was  witnessed,  that,  in  pursuance,  &c.,  the  said  Richard 
Folder  did  grant,  &c.,  unto  the  said  John  Marshall,  &c.,  their  heirs,  &c.,  all  the  said 
premises,  &c.,  upon  the  trusts  aforesaid.  This  Indenture  also  contained  a  power  of 
attorney  to  deliver  seisin,  with  a  memorandum  of  Uvery  of  seisin  indorsed. 

The  answer  further  stated,  that,  in  or  about  the  year  1782,  a  sum  of  £200  was 
given  by  the  will  of  the  said  John  Marshall  to  and  for  the  use  of  the  Society  of  Pro- 
testant Dissenters  attending  the  said  meeting-house,  and  another  sum  of  £200  was 
also  given  by  the  will  of  Ahra^m,  Hill,  to  and  for  the  use  of  the  said  Society.  That 
the  two  last-mentioned  sums  (with  £99, 155.  which  had  from  time  to  time  been  accumu- 
lated) were  invested  by  the  trustees  of  the  meeting-house  in  the  purchase  of  £800 
3  per  cent,  reduced  annuities,  which  was  sold  out  in  the  year  1807,  under  the  authority 
and  direction  of  the  major  part  of  the  said  trustees,  and  produced  the  sum  of  £502, 
£240  (part  whereof)  was  applied  in  the  purchase  of  certain  leasehold  houses,  and  the 
residue,  amounting  (after  certain  deductions)  to  £260,  lent  out  at  interest  to  a  brother 
of  the  Plaintiff  Mander^  upon  the  security  of  his  promissory  note.  That  the  sum  of 
£100  was,  in  1800,  given  by  the  will  of  the  said  Benjamin  Corson,  upon  trust  to  be 
put  out  at  interest,  or  invested,  and  the  produce  from  time  to  time  to  be  paid  to  the 
minister,  for  the  time  being,  who  should  officiate  at  the  said  meeting-house  ;  and  that 
in  March  1793,  the  trustees  therein  named,  together  with  the  then  trustees  of  the 
meeting-house,  purchased  therewith,  and  with  £63,  raised  by  voluntary  subscripUon, 
a  leasehold  [366]  stable,  which  then  stood  in  front  of  the  meeting-house,  and  had  sizice 
been  removed. 

The  Defendants  admitted  that  there  was  adjoining  to  the  meeting-house  a  build- 
ing used  as  a  school-room  and  a  vestry  for  transacting  the  aSairs  of  the  congregation, 
but  said  that  the  same  was  built  in  the  year  1794,  and  the  expense  discharged  by 
voluntary  subscription  of  the  Defendants  and  other  members  of  the  congregation, 
neither  of  the  Plamtiffs'  (to  the  best  of  their  knowledge)  having  contributed  thereto. 

They  also  admitted  that  there  was  a  dwelling-house  adjoining  the  meeting-house, 
which  had  aometimes  (but  not  uniformly  for  many  years  past)  been  used  as  the  resi- 
dence of  the  minister,  but  said  that  the  same  had  at  other  times  been  let  to  other  persona 
in  such  manner  as  the  trusteesforthe  time  being,  or  the  majority,  had  thoughtproper. 

They  admitted  that,  as  the  tniateea  of  the  meetang^house  and  prenuses  had 
from  time  to  time  died,  or  become  incapable  to  act,  or  declined,  or  disqualiBed 
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theniselTes  from  acting,  new  trustees  had  been  appointed,  and  the  preuuses  con- 
veyed  to  and  vested  in  them  jointly  with  the  surriring  or  continuing  trustees. 
That,  since  they  (the  Defendants)  had  been  trustees  of  the  premises,  and  (they 
believed)  prior  to  that  period,  the  rents  and  profits  had  been  from  time  to  time 
paid  to  the  trustees,  or  to  the  minister,  for  the  time  being,  and  by  them  applied 
to  the  purposes  for  which  the  same  were  so  given.  They  admitted  that  all  the 
trustees  named  in  the  deeds  of  the  18th  of  April,  and  6th  of  August  1772,  respect- 
ively, were  since  dead,  with  the  exception  of  the  Plaintiff  Mander  ;  and  said  they 
were  advised  that  the  legal  estate  in  one  fifth  of  the  premises  comprised  in  the  first, 
£367]  And  in  two  sixths  of  the  premises  comprised  in  the  second,  of  the  said  deeds, 
had  become  vested  in  the  said  Plaintiff  solely  by  right  of  survivorship.  They  could 
not  set  forth,  of  their  belief  or  otherwise,  whether  the  meeting-house  was  originally 
built  by  Protestant  Dissenters  professing  Trinitarianism,  nor  whether  for  many 
years,  and  down  to  what  time,  such  principles  were  professed  by  the  congregation 
assembling  there ;  save  that,  in  the  year  1780,  some  of  the  congregation  (as  they 
believed)  professed  to  be  Trinitarians,  and  others  professed  di&rent  sentiments. 
They  denied  (to  the  best  of  their  belief  that  the  trust  funds  and  endowments  were 
by  the  trusts  thereof  declared,  or  by  the  intentions  of  the  donors,  or  by  any  other 
means,  directed  to  be,  or  that  the  same  were  for  many  years  or  down  to  any  time 
expended  in  maintaining  and  promoting  a  belief  in  the  doctrine  of  the  Holy  Trinity  ; 
and  on  the  contrary,  they  insisted  that  the  meeting-house  and  premises  were  by 
the  said  deeds  appropriated  for  the  purpose  of  promoting  the  worship  and  service 
of  Almighty  Qod,  ami  for  the  use  ol  Protestant  Dissenters,  without  any  mention 
of  Trinitarianism,  or  any  other  doctrine  whatever,  to  be  preached  in  such  meeting- 
house ;  and  said  that  such  funds  and  endowments  had  been  (as  they  beUeved) 
80  applied  accordingly.  They  knew  not  whether  the  ministers,  from  time  to  time, 
were  Trinitarians  or  how  otherwise;  but  they  stated  that,  in  the  year  1782, 
a  division  in  opinion  arose  among  the  then  trustees  (ten  in  number),  and  the  sub- 
scribers, as  to  who  should  succeed  to  the  office  of  minister,  then  vacant.  That 
Mr.  J ameson  was  not  upon  that  occasion  elected  by  a  majority,  but,  on  the  contrary 
(as  appeared  by  a  memorandum-book  in  their  possession,  containing  a  full  and 
particular  account  of  all  matters  relating  to  that  occasion),  that  much  dissension 
took  place  among  the  then  trustees  as  to  the  invitation  of  Jameson,  which  was 
objected  to  by  six  out  of  the  [368]  ten,  and  actually  given  by  a  minority  of  four, 
the  six  who  objected  refusing  to  sign  the  invitation,  and  also  subsequently  refusing 
to  allow  Jameson  to  officiate  as  minister.  That  the  majority  (and  not  the  minority) 
of  the  said  then  acting  trustees  and  subscribers  obtained  possession  of  the  meeting- 
house and  premises,  and  excluded  Jameson  therefrom,  by  reason  of  his  not  being 
duly  invited  or  elected.  That  the  majority  in  like  manner  proceeded  to  elect  Reverend 
Samuel  Griffiths,  who  accepted  their  call,  and  officiated  as  minister,  from  his  appoint- 
ment in  1782,  to  his  death  in  1804,  and,  during  such  time,  received  the  profits 
and  emoluments  of  the  office  arising  out  of  the  said  grants  and  endowments.  They 
denied  (to  the  best  of  their  belief)  that  Griffiths  never  professed  to  believe,  or  never 
preached,  the  doctrines,  for  the  maintenance  of  which  the  meeting-house  was 
originally  built  and  the  said  grants  and  endowments  made,  and  said  that  (on  the 
contrary)  he  did  (as  they  believed)  preach  the  word  of  God,  which  were  the  doc- 
trines, for  the  promotion  whereof  the  said  meeting-house  was  erected.  They  said 
that,  prior  to  January  1793,  all  the  trustees  appointed  by  the  deed  (18  April  1772) 
had  died,  except  Benjamin  Corson,  Peter  Pearson,  Abraham  Harper,  J ohn  Hickcox, 
and  the  Plaintiff  Mander,  and  all  the  trustees  appointed  by  the  deed  of  6th  August 
1772,  had  died  except  the  said  Benjamin  Corson,  Peter  Pearson,  Abraham  Harper, 
and  John  HickcoXy  together  with  Isom  Headley,  and  the  said  Plaintiff.  That, 
from  the  year  1783.  the  Plaintiff  Mander  declined  and  ceased  to  act  as  trustee  under 
^ther  of  the  deeds,  and  changed  his  place  of  worship,  and  ceased  to  be  a  subscriber 
to  the  meeting-house,  or  to  frequent  the  same,  and  he  was  therefore  to  be  considered 
(as  Defendants  were  advised)  to  be  no  longer  a  trustee  under  such  last-mentioned 
deeds,  or  either  of  them.  That  the  said  Isaac  [369]  Headley  never  acted  as  a  trustee 
under  the  deed  of  6th  of  August  1772,  and  died  without  having  ever  so  acted. 

That  about  the  latter  end  of  1792,  a  meeting  took  place  (pursuant  to  the  powers 
contained  in  both  deeds  of  1701  and  1720)  for  the  election  of  new  Trustees  in  the 
place  of  such  as  were  then  dead  or  had  declined  or  ceased  to  act  under  the  trusts 
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of  the  said  deeds  respectively  ;  and  it  was,  upon  such  occasiott,  agreed  by  the  sur- 
Tiving  Trustees  then  present  or  the  major  part,  that  the  several  persons  therein 
mentioned  (among  whom  were  the  Defendants,  Baker,  Pearson,  and  Joseph  and 
Thomas  Stanleif),  should  be  elected  and  appointed  to  act  as  Trustees  under  both 
deeds,  together  with  Carson,  Peter  Pearson,  Harper,  and  Hickcox,  in  the  place  or 
stead  of  the  Plaintiff  Mander,  and  Seadley,  by  reason  of  their  having  bo  ceased 
or  declined  to  act  as  aforesaid ;  and,  in  pursuance  of  such  arrangement,  a  deed 
(9th  January  1793)  was  duly  made  by  and  between  the  said  Corson,  Peter  Pearson, 
Hamper,  Hickcox,  and  the  Plaintiff  Mander  (as  such  surviving  Trustees  of  the 
premises  contained  in  the  deed  of  1701),  of  the  first  part,  the  said  several  persons, 
together  with  Headley  (as  such  surviving  Trustees  of  the  premises  contained  in 
the  deed  of  1720)*  of  the  second  part,  and  the  four  Defendants,  together  with  the 
other  persons  so  elected  as  aforesaid,  of  the  third  part,  whereby,  after  reciting  that 
for  the  purpose  of  preserving  and  continuing  the  charitable  uses  therein  mentioned, 
the  said  surviving  Trustees  liad  proceeded  to  the  choice  of  new  Trustees  as  aforesaid, 
it  was  witnessed  that  they  the  said  parties  thereto  of  the  first  and  second  |>arts  re- 
spectively did  grant,  &c.,  unto  the  said  parties  thereto  of  the  third  part,  their  heirs, 
&c.,  all  the  said  respective  premises  upon  the  trusts  of  the  said  indentures  of  1701 
and  1 720  respectively.  This  deed  also  contained  a  power  of  attorney  from  the  parties 
thereto  [370]  of  the  first  part,  to  Griffiths,  "  to  give  quiet  and  peaceable  possession 
"  and  seisin  of  the  premises  in  the  name  of  the  whole  unto  the  several  parties  thereto 
"  of  the  third  part,  or  any  two  or  more  of  them  to  the  use  of  all,  to  be  had  and  held 
"  according  to  the  tenor  thereof."  But  no  livery  of  seisin  was  indorsed  thereon. 
The  last  stated  deed  was  duly  executed,  by  the  parties  of  the  first  and  second  parts 
respectively,  except  Mander,  who  refused  to  execute  the  same  when  tendered,  and 
had  never  since  executed,  and  Headley,  who  also  never  executed,  and  was  since 
dead.  Two  of  the  Defendants  {Whitehouse  and  Benjamin  Stanley),  said  that, 
although  they  considered  themselves  as  having  been  duly  nominated  Trustees 
under  the  said  deed,  yet  they  had  long  since  decuned,  and  did  then  decline,  to  act 
in  the  trusts  thereof. 

The  answer  went  on  to  state,  that  about  the  end  of  March  1813,  the  office  of 
Minister  was  vacant,  and  the  four  other  Defendants  (as  the  sole  acting  Trustees), 
with  the  privity  and  consent  of  the  congregation  then  attending  the  meeting-hoiisc, 
invited  toe  Plaintiff,  Steward,  to  officiate  as  Minister,  and,  after  he  had  so  done 
for  a  short  time,  and  had  declared  himself  of  religious  opinions  approved  by  the 
congregation,  and  preached  and  enforced  doctrines  in  unison  with  their  sentiments, 
he  was  invited,  at  the  desire  of  the  congregation,  to  become  the  minister  and  preacher 
of  such  meeting-house  for  the  limited  period  of  three  years  from  the  23d  of  May 
1813,  and,  having  accepted  auch  invitation,  thereupon  entered  into  possession,  as 
from  the  said  23d  of  May  1813,  of  the  dwelling-house.  That,  after  the  expiration 
of  the  three  years,  he  continued,  without  any  renewal  of  his  appointment,  to  take 
upon  himself  to  officiate  as  such  Minister ;  and  that  the  saia  four  Defendants, 
and  the  other  members  of  the  congregation,  having  become  dissatisfied  with 
[371]  his  conduct,  and  having  discovered  (as  the  fact  was)  that  he  had  changed 
his  religious  tenets,  it  was  determined  by  them  that  he  should  no  longer  so  officiate  ; 
whereupon,  on  the  Ist  of  September  1816,  a  meeting  took  place  of  the  Trustees 
and  other  members  of  the  congregation,  when  the  following  resolutions  were  pro- 
posed and  adopted  by  all  present  (except  two  or  three  who  immediately  afterwards 
acceded  thereto),  viz.  "  That  we  do  not  consider  or  acknowledge  the  Reverend 
*■  John  Steward  as  Minister  of  the  congregation  since  the  23d  of  May  last.  That 
"  his  continuing  to  officiate  since  that  time  is  against  the  wishes  of  the  Trusteeus 
**  and  Subscribers,  and  a  violation  of  the  terms  on  which  he  was  invited.  That  we 
"  have  reason  to  suppose  a  change  has  taken  place  in  his  sentiments,  which,  to- 
"  gether  wit^  his  time  having  expired  on  the  23d  of  May  last,  it  is  not  the  wish  or 
"  inclination  of  the  Trustees  to  renew  the  connexion.  That  he  be  immediately 
"  informed  of  this  determination,  and  that  he  be  requested  to  leave  the  chapel,  d  welling- 
"  house,  and  premises,  without  delay.  But  in  order  that  he  may  not  complain  of  any 
"  illegality  or  unfairness,  it  is  resolved,  that  he  be  requested  to  supply  the  congregation 
"  for  a  term  not  exceeding  three  months,  and  that  he  be  remunerated  for  his  services 
"during  that  time."  That  such  resolutions  were  afterwards  communicated  to 
Steward,  accompanied  with  an  intimation  from  the  Trustees  that  the  same  had 
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beea  passed  in  the  expectation  that  he  would  not,  during  his  stay,  preach  any 
doctrines  objectionable  to  the  congregation,  but  he  nevertheless  did  preach  doctrines 
objectionable  to  the  congregation,  and  refused,  at  the  expiration  of  the  time  therein 
mentioned,  to  give  up  the  occupation  of  the  dwelling-house,  or  to  desist  from  aoting 
as  Minister,  and  continued,  in  defiance  of  the  remonstrances  and  exertions  of  the 
Tnutees,  to  live  in  the  said  dwelling-house,  and  to  officiate  as  such  Minister,  [372] 
that  he  still  continued  so  to  do.  They  admitted  that,  since  the  expiration  of  the 
three  months,  he  had  not  received,  and  insisted  that,  from  that  time,  he  was  not 
entitled  to  receive,  the  emoluments  of  the  office.  They  denied  that  Mander,  as 
sole  surviving  Trustee,  was  entitled  to  the  possession  of  the  premises,  and  the  receipt 
of  the  annual  income  thereof.  They  denied  that,  according  to  the  custom  estab- 
lished, and  to  the  original  trust,  no  new  Trustees  could  be  chosen  without  the  con- 
sent of  all  the  continuing  Trustees,  it  being  expressly  declared  by  the  deeds  that 
the  act  of  the  major  part  should  be  binding ;  and  they  insisted  that  Mander  must 
be  considered  (more  especially  by  reason  of  his  having  permitted  the  Defendants 
to  remain  in  the  undisturbed  possession  for  twenty-three  years,  and  more,  from 
January  1793,  to  Sejdember  1816),  to  have  assented  to  their  nomizuition  as  Trustees ; 
and  they  therefore  also  insisted  on  the  deed  of  9th  Jtmuary  1793,  as  a  legal  oon- 
veyance. 

They  did  not  know  that  the  intention  of  the  donors  was  to  promote  the  belief 
of  the  Holy  Trinity,  no  such  intention  being  expressed  in  the  trust-deeds.  They 
admitted  that  while  they  (the  Defendants)  were  in  possession  of  the  meeting-house 
the  doctrine  of  the  Holy  Trinity  had  not  been  taught  there,  except  by  the  Plaintiff 
Sieioard,  who,  after  having  for  three  years  preached  and  inculcated  the  Unitarian 
doctrine,  in  or  about  the  beginning  of  October  then  last  (for  the  first  time,  as  the 
Defendants  had  been  informed)  began  to  preach  and  inculcate  the  doctrine  of 
Trinitarianism.  They  said  that  they  (the  Defendants)  were  not,  each  of  them,  of 
exactly  the  same  religious  opinions ;  but,  although  of  different  persuasions,  they 
all  beheved  in  the  existence  of  God,  and  the  propriety  of  worshipping  and  serving 
God,  and  insisted  that  the  question  as  to  their  [373]  religious  belief  was  irrelevant 
to  the  matter  in  dispute  in  the  cause,  and  that  the  intention  of  the  persons  endowing 
the  chapel  Was,  that  it  should  be  a  meeting-house  for  the  worship  and  service  of 
God,  and  for  the  benefit  of  Protestant  Dissenters,  without  regard  to  any  particular 
tenets. 

The  answer  went  on  to  state.  That  Steward  was  originallv  invited  by  a  letter  from 
the  said  four  Defendants  and  the  Subscribers,  to  the  following  efiect  : — "  To  the 
"  Reverend  Mr.  Stetoard.  We,  the  under-signed  Trustees  and  Subscribers  of  the 
"  Dissenting  meeting-house  in  St.  Jt^n's  Street,  Wolverhampton,  do  hereby  mvite 
'  you  to  become  our  Minister  for  the  period  of  three  years  from  the  time  you  com- 
"  mence  your  duties  among  us.  Wolverhampton,  5th  April  1813."  That,  after 
receiving  the  same.  Steward  informed  them  that  he  was  much  pleased  that  the 
invitation  was  for  only  three  years,  and,  shortly  afterwards,  wrote  and  sent  to  them  an 
acceptance  of  such  invitation,  addressed "  To  the  Trustees  and  Subscribers  "  of  the  said 
meeting-house,  wherein  he  expressed  himself  (among  other  things)  to  the  effect  follow- 
ing :— *•  Christian  Friends,  I  accept  the  invitation  which  you  have  given  me,  with 
"  cordiality.  John  Steward." — The  four  Defendants  admitted,  that,  about  the  20tli 
of  October  then  last,  they  endeavoured  to  get  possession  of  the  meeting-house  and 
school-room,  and  (in  consequence  of  his  not  acceding  to  the  condition  annexed  to 
his  prolonged  invitation,  but  having,  in  violation  thereof,  preached  religious  doctrines 
objectionable  to  the  whole  congregation),  to  exclude  Steward  from  the  occupation 
thereof,  and  insisted  that  they  were  justified  in  so  doing.  They,  in  Uke  manner, 
admitted  their  having  afifixed  new  locks  and  bolts  to  the  gates,  as  mentioned  in  the 
information,  but  said,  that,  on  the  20th  of  the  same  [374]  nionth,  Mander  (together 
with  other  persons  hired  for  the  purpose)  did,  in  the  presence  of  Steward,  break  open 
the  meeting-house,  and  take  possession  thereof,  and  had,  ever  since,  unlawfully 
ratained  possession  thereof  ;  that  he  instigated  Steward  to  continue  to  preach  there, 
uid  informed  him  that  he  would  protect  him  in  so  doing  ;  that,  therefore,  Steward 
continued  still  to  preach,  though  he  had  no  authority,  and,  in  consequence  thereof, 
all  the  persons  who  had  theretofore  frequented  the  meeting-house,  and  subscribed 
to  its  support,  had  withdrawn  therefrom,  and  ceased  to  attend  the  same. 

The  answer  further  stated,  that,  on  the  'JUth  of  January  then  lutit,  Joseph  Guy, 
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a  Dissenting  Minister,  was  duly  elected,  nominated  and  appointed  by  the  said  four 
Defendants  (as  such  acting  Trustees),  with  the  unanimous  consent  of  the  congr^a- 
tion  theretofore  attending  the  meeting-house,  and  of  the  subscribeiB  to  the  support 
thereof,  in  the  manner  prescribed  by  Uie  said  deeds,  and  especially  the  deed  of  1701, 
to  be  the  Minister  and  Preacher  of  the  said  meeting-house,  and  insisted  that  he 
thereupon  became  entitled  to  officiate  in  the  said  meeting-house,  and  to  have  posses- 
sion of  the  dwelling-house  belonging  thereto,  as  well  as  the  rents,  issues,  and  profits 
of  the  trust  premises  ;  submitting  that,  under  these  circumstances,  the  said  Joseph 
Guy  was  a  necessary  party  to  the  suit. 

The  Defendants  therefore  insisted,  that  they  ought  not  to  be  restrained  from 
proceeding  at  law  to  obtain  possession  of  the  premises.  They  also  insisted  that 
Mander  ought  to  be  declared  by  the  Court  to  have  abandoned  his  trust,  and  to  have 
given  up  the  same,  and  to  be  compelled  forthwith  to  make  and  execute  proper 
conveyances  of  the  premises  to  the  four  Defendants,  and  such  new  Trustees  as  they 
might  appoint ;  that  he  was  [376}  Qot  entitled  to  have  the  title-deeds,  the  posseBBion 
of  which  they  (the  Defendants)  admitted  ;  and,  generally,  that  the  PluntiffB  were 
not  entitled  to  any  part  of  the  relief  prayed. 

The  Plaintiffs  now  moved  for  an  uijunction  to  restrain  the  Defendants  from 
further  proceeding  at  law  in  the  ejectment  brought  by  them,  with  another,  against 
the  said  Benjamin  Mander  and  J ohn  Steward,  for  the  recovery  of  the  meeting-house 
and  premises  in  the  pleadings  mentioned,  and  from  ail  otiier  proceedings  at  law  to 
recover  possession  thereof,  until  the  hearing. 

liiT  Samuel  Ramilly,  Hart,  Shadwell,  anSching,  in  support  of  the  motion.  That 
institutions  of  this  nature  are  properly  charities,  calling  as  such  for  the  interference 
and  protection  of  this  Court,  in  cases  of  abuse,  has  been  long  completely  established, 
and  lately  recognised  in  The  Attorney-General  v.  FovAer.{l)  The  Minister  of  such  an 
institution,  where  there  is  an  endowment,  is  entitled  to  his  mandamus  to  be  admitted, 
or  restored,  to  the  office ;  as  in  The  King  v.  Barker  (3  Burr.  1265) ;  The  King  v. 
J otham  (3  T.  R.  575).  The  question  now  before  the  Court  is  one  which,  in  this  view 
of  the  nature  of  the  institution,  there  can  be  no  doubt  of  the  Court  having  authority 
to  decide,  viz.  Whether  the  Trustees  can  be  sufisred  to  divert  the  charity  from  that 
which  was  its  original  and  only  proper  object,  by  devoting  it  to  another,  which 
could  not,  by  any  possibility,  have  been  within  the  intent  of  the  founder. 

[376]  It  must  be  admitted,  that  nothing  appears,  as  to  this  object,  upon  the  face  of 
the  trust-deed  :  but  the  very  silence  of  that  instrument  is  enough  to  establish  the 
[377]  proposition  contended  for,  because  the  doctrine  now  preached,  and  attempted 
to  be  supported  in  that  place  of  worship,  was,  at  the  time  of  its  foundation,  illegal ; 
being  expressly  excepted  out  of  the  provisions  of  the  Toleration  Act  (1  W.&AI. 
o.  18),  then  recently  passed ;  an  act  framed  for  the  indulgence  of  Dissenters  in  all 
forms  and  mocbs  of  worship  then  in  use  among  them ;  the  enaotmente  of  which 
the  great  body  of  Dissenters  themselves  had  a  principal  part  in  drawing  up ;  and 
yet,  so  far  were  they  from  considering  the  doctrine  of  Unitarianism  as  among  the 
objects  of  the  protection  then  sought  by  them,  that  the  16th  section  (which  received 
their  general  assent  and  sanction)  provides,  "  That  any  person,  in  his  preaching  or 
"  writing,  denj^ng  the  doctrine  of  the  Blessed  Trinity,  shall  be  excluded  from  every 
"  benefit  and  advantage  thereof."  At  the  time  of  the  foundation  of  this  charity, 
therefore,  Unitarian  worship  was  neither  legal  nor  tolerated  ;  (2)  and  it  was  conse- 
[STBJ-^luently  impbssible  that  any  public  place  of  worship  could  exist  in  the  eye  of  the 
law,  which  was  expressly  framed  for  preaching  that  doctrine.  Can  it  then  be 
contended  that  the  Trustees  of  this  institution  have  the  right  of  capriciously  dis- 
placing; a  Minister  who  happens  to  preach  the  contrary  doctrine,  which  abne  the  law 
recognizes  and  allows  te  be  promulgated  t  and  when,  also,  it  appears  to  have  been  by 
no  means  the  intent  of  the  founder  that  the  Trustees  should  have  such  a  power,  or 
that  the  Minister  should  in  any  case  be  liable  to  removal,  except  for  neglect  of  the 
duties  of  his  situation,  or  immorality  of  conduct  1  But  even  if  it  were  possible  so  to 
contend,  had  the  purposes  of  the  institution  in  other  respects  been  udhered  to.  it 
could  not  be  said  that  the  present  Trustees  retain  the  right  which  is  so  imputed  to 
them,  since  the  number,  which  ought  to  have  been  kept  up  to  twelve,  has  oeen 
suffered  to  fall  to  five  only,  and  no  authority  whatever  is  vested  but  in  a  majority  of 
the  whole  constituted  list.  Besides  which — te  say  nothing  of  its  being  contrary  te 
every  principle  of  public  policy,  as  recognised  by  the  practice  of  the  Court,  to  permit  a 
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peiBon  sustaining  the  character  of  a  spiritual  pastor,  or  teacher,  to  be  so  dependent 
on  the  wiJl  of  those  whom  he  ought  to  direct,  as  he  must  be,  if  holding  less  than  an 
estate  for  life  in  the  office  he  fills-— in  this  case,  the  three  years  which  are  represented 
by  the  Defendants  as  the  term  of  probation  for  which  Mr.  Steicard  was  invited  to 
preside  over  the  congregation,  having  expired  some  months  before  any  complaint 
made,  or  any  measures  resorted  to  for  his  expulsion,  the  Trustees  must  be  taken  to 
have  acquiesced  in  his  continuance,  and,  upon  their  own  shewing,  to  have  no  longer 
retained  any  power  of  removing  him,  except  upon  one  of  the  general  grounds  already 
adverted  to,  neither  of  which  appears  here  to  have  existed. 

[379]  The  proposition  was  then  more  strongly  stated  and  maintained  \>y  Shadtoell, 
that  the  publicly  impugning  the  doctrine  of  the  Trinity  is  an  offence  indictable  at 
Common  Law ;  therefore,  not  to  be  taken  as  within  the  contemplation  of  the  founder 
of  this  institution,  or,  if  considered  as  part  of  its  system,  that  the  system  itself  was  not 
entitled  to  the  recognition,  much  less  to  the  protection,  of  a  G>urt  of  Justice. 

By  Bale,  C.  J.,  in  the  case  of  The  King  v.  Taylor  (1  Vent  293),  it  is  said,  that 
'  Christianity  is  parcel  of  the  laws  of  England  ;  and,  therefore,  to  reproach  the 
"  Christian  religion  is  to  speak  in  subversion  of  the  law."  And,  to  the  same  purpose, 
Lord  Raymond  in  Woolston's  Case  {The  King  v.  Woolston,  2  Stra.  834  ;  Fitzgibb.  64), 
referring  to  this  doctrine  of  Hale,  says  that  "  Christianity,  in  general,  is  parcel  of  the 
■  Common  Law  of  England,  and,  therefore  to  be  protected  by  it."  (3) 

[380]  The  question  then  arises,  What  is  Christianity  in  the  eye  of  the  Common  Law 
^that  is,  in  the  sense  of  that  [381]  which  is  here  considered  as  entitled  to  the  protection 
of  the  Law,  making  it  criming  to  speak  or  write  against  [382]  ^  And,  to  answer 
that  question,  we  must  trace  the  history  of  our  religion  back  to  the  period  ante- 
cedent to  the  Reformation,  when  the  religion  acknowledged  by  law  was  the  religion 
of  the  Church  of  Rome  as  6stfr{383I~bli<B^^(l  ^7  successive  councils,  all  of  which  had 
uniformly  recognised  the  doctrine  of  the  Trinity  as  its  most  essential  ingredient.(4) 
The  Reformation  itself  effected  [384]  many  important  changes  both  in  the  forms  and 
doctrines  of  Christiuiity,  but  left  that  doctrine  untouched,  which  still  constitutes 
the  main  article  of  belief  in  our  established  religion,  as  much  as  it  was  in  the  days  of 
Popery.  Then  how  has  the  question  been  affected  by  subsequent  acts  of  the  Legis- 
lature t  The  first  which  has  any  bearing  upon  it  is  that  taking  away  the  writ 
'  De  Hceretico  Comburendo''  (29  Oar.  IL  c.  9),  but  which,  by  abrogating  certain 
proceedings  in  the  Ecclesiastical  Court  in  matters  of  heresy,  only  leaves  the  Common 
Law  more  absolute  and  unrestrained  in  the  exercise  of  ite  functions.  Then  follows 
the  Toleration  Act  (1  W.  &  M.  c.  18),  which,  as  already  observed,  leaves  the  law  as  to 
this  description  of  Dissenters  precisely  where  it  found  it ;  and  then  the  statute  (9  & 
10  W.  ni.  c.  32), "  For  the  more  efiectual  suppressing  Blasphemy  and  Profaneness," 
the  strong  expressions  of  which,  both  in  the  preamble  fud  in  the  passage  immediately 
introductory  to  the  enactment,  sufficiently  inform  us,  both  as  to  the  public  denial  of 
the  doctrine  of  the  Trinity  being  an  offence  in  the  eye  of  the  law,  and  as  to  the  degree 
of  criminality  which  the  [385]  law  attaches  to  it. (5)  The  late  act  (53  Geo.  III.  c.  150), 
only  repeals  the  penal  clauses  of  the  statute  last  men-[386]-tioned,  and  repeals  also 
so  much  of  the  Toleration  Act  as  provides  "  that  the  same  shall  not  be  construed  or 
'extend  to  give  any  ease,  benefit  or  advantage  to  persons  denying  the  Trinity"; 
that  is,  it  virtually  extends  to  that  class  of  persons  the  benefit  of  the  repeal  of  certain 
penal  statutes  in  that  act  expressly  mentioned,  which  applied  to  dissenters  in  general. 
But  this  also  leaves  the  Common  Law  offence  as  it  was,  and  can  neither  be  construed 
directly,  nor  by  implication,  as  having  any  reference  to  it  or  gi^g  any  relief  against 
its  consequences. 

In  further  support  of  this  opinion  the  Court  should  be  informed  that,  at  this 
moment,  prosecutions  are  actually  pending  against  individuals  for  impugning  tlie 
doctrine  of  the  Trinity,  as  an  offence  at  Common  Law.(6) 

[3871  Upon  the  whole,  it  is  therefore  evident  that  the  founders  of  tliis  institution, 
in  expressing  it  to  be  intended  "  for  the  worship  of  Almighty  God,"  must  be  taken 
to  have  comprehended  the  doctrine  of  the  Trinity  in  the  worship  designed  by  them. 
And,  if  any  further  ai^ument  in  support  of  this  proposition  were  requisite,  it  might 
be  found  in  the  ulterior  provisions  of  the  deed  in  question,  which  devotes  the  chanty- 
funds  to  other  purposes,  in  case  that  for  which  they  were  first  intended  should  ever 
cease  to  be  tolerated— an  expression  which  cannot  be  understood  as  applying  to 
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the  preaching  of  doctrines  wliich  tlie  founders  must  have  known,  at  the  time  <^ 
usinjK  it,  to  be  at  that  very  moment  out  of  the  pale  of  toleration. 

^e  Solicitor  General  [Sir  Robert  GiffordL  Benyon,  and  Fhillimorey  for  the 
Defendants.  Much  of  the  discussion  which  this  case  has  produced  is  irrelevant 
to  the  question  at  issue,  and  not  arising  out  of  or  in  any  way  connected  with  the 
pleadings.  The  real  points  of  the  case  lie  in  an  extremely  narrow  compass,  and 
are  these — whether  a  majority  of  the  Trustees  shall  not  be  held  to  have  the  manage- 
ment of  the  trust,  so  long  as  they  act  in  conformity  with,  or  not  in  direct  violation 
of,  the  express  intent  of  the  founder — and  whether  a  Trustee,  who  has  not  acted 
for  thirty  years,  shall,  in  contradiction  to  the  express  directions  of  the  founder,  be 
considered  as  having  any  longer  an  interest  in  the  administration  of  the  charity. 

What  then  is  the  object  of  the  original  trust  1  It  is  expressed,  in  words  as 
general  and  comprehensive  as  can  be  imagined,  to  be  "  for  the  worship  and  service 
"  of  Almighty  God,"  not  containing  a  single  iota  as  to  the  form  of  worship  or  the 
doctrines  to  be  inculcated.  Then,  [388]  u  no  particular  form  of  worship  or  mode 
of  faith  is  prescribed,  how  can  it  become  a  part  of  the  province  of  this  Court  to  impose 
either  1  The  question  as  to  the  change  of  opinions  in  the  Blinister,  whom  the 
majority  of  the  Trustees  had  elected,  does  not  arise.  They  had  elected  him  for 
three  years,  and  had  a  right  so  to  elect  him.  At  the  Expiration  of  the  term  for 
which  they  elected,  they  are  desirous  to  remove  him  ;  and  what  restriction  is  there 
on  his  removal  1  It  does  not  even  appear  that  his  removal  is  for  the  cause  alleged, 
viz.  his  change  of  doctrine.  The  Defendants  themselves  state  that  they  are  by  no 
means  unanimous  in  their  opinions  on  points  of  doctrine — holding  only  one  tenet 
in  common  ;  viz.  that  of  absolute  freedom  in  matters  of  opinion.  All  they  now 
insist  upon  is  the  liberty  of  choice  ;  and  nothing  that  lias  been  said  at  all  tends  to 
limit  their  powers  in  this  respect,  as  derived  from  the  same  instrument  to  which 
all  the  rights  of  the  Minister  are  in  like  manner  to  be  exclusively  referred.  Suppose 
it  granted,  that  the  doctrine  of  Unitarianism.  being  a  doctrine  not  tolerated  by  Law 
at  the  time  of  the  foundation  of  this  charity,  cannot  be  taken  to  have  been  in  the 
contemplation  of  the  founder ;  it  is  incumbent  on  the  other  party  to  shew  clearly 
to  the  Court  that  the  removal  of  Mr.  Steward  by  the  Defendants  is  occasioned  by 
their  intention  to  have  these  doctrines  exclusively  preached — an  inference  which 
cannot  strictly  be  drawn  from  any  thing  that  appears  on  the  pleadings.  And 
again,  on  the  other  hand,  suppose  tnis  inference  to  be  established,  the  point  which 
remains,  viz.  as  to  the  legality  of  the  doctrine  in  question,  is  one  upon  which  this 
Court  has  no  jurisdiction  to  decide,  whieh  cannot  he  discussed  before  it,  but  must 
be  removed  to  another  tribunal. 

If,  then,  as  Mr.  Mander  alleges,  the  trust  has  been  misapplied,  how  is  it  consistent 
with  his  character  as  [389]  Trustee  to  have  remained  silent  for  the  last  thirty  years 
during  which  this  misap;^lication  has  been  subsisting,  and  what  right  can  he  liave 
to  expect  that  Ids  computmt  on  the  subject  shall  now  be  regarded  1  Since  the  year 
1 7K2  he  had  seceded  from  the  congregation  upon  the  avowed  principle  of  his  dislike 
to  the  doctrines  generally  inculcated  there  ;  and  now,  in  1817,  he  comes  forward 
to  complain  of  those  doctrines  being  preached.  Admitting  that  he  has  not  by  this 
desertion  altogether  renounced  his  character  of  Trustee,  his  conduct  in  the  business 
has  at  least  been  such  as  to  make  the  Court  extremely  c-autious  in  listening  to  his 
representat  ions. 

The  ^lort  ground  of  defence  to  this  application  is,  that  the  party  making  it  has 
not  shewn  on  the  face  of  the  pleadings  that  the  doctrines  preached  at  this  chapel 
are  contrary  to  Law,  and  all  that  has  been  said  to  this  eilFect  in  argument  resolves 
itself  into  the  principle  laid  down  in  two  c-uses  which  have  been  cited,  viz.  that  the 
law  does  not  allow  of  the  preaching  of  doctrines  contrary  to  Christianity— these 
doctrines  not  having  been  shewn  to  be  contrary  to  Christianity — and  the  question* 
whether  they  are  so  or  not,  being  one  into  which  it  is  impossible  for  this  Court  to 
enter. 

If  Christianity  be  part  of  the  common  law,  and  if  that  which  the  law  understands 
by  Christianity  be  the  religion  of  the  country  at  the  time  of  the  lleformation,  so 
far  as  the  doctrines  of  that  religion  remained  untouched  by  the  Reformation  ;  then 
is,  not  only  the  doctrine  of  the  Trinity,  but  every  doctrine  of  the  Church  of  England, 
an  essential  part  of  Christianity  so  considered  ;  and  the  impugning  of  any  one — 
the  least  imirartant  of  those  doctrines — is  as  much  un  ollouco  indictable  at  commuu 


Digitized  by  Google 


iHxSL.«ao. 


ATtOBK&Y-OEKERAL  V.  PEARSOK 


147 


bw  as  the  denial  of  the  Trinity.  According  to  the  arffument  we  have  jiut  heard, 
therefore,  this  is  the  sitoa-fSOOrl'ion  in  which  not  only  Unitarian  dissenters,  hut  all 
dissenters  from  the  Church  of  EngUnd  in  any,  the  minutest,  of  its  doctrinal  points, 
at  this  day  stand — Hable  to  this  undefined  species  of  prosecution  and  punishment  ; 
and  thus  the  Toleration  Act  is  a  nullity — the  late  Act  of  his  Majesty  a  mockery  and 
an  insult — and  the  present  age,  with  all  its  boasted  advances  in  liberality  and  illumina- 
tion, is  no  better  in  these  respects  than  the  worst  of  those  that  have  preceded  it. 
On  the  contrary,  however,  the  principle  which  has  been  relied  upon  in  support  of 
this  monstrous  and  dangerous  doctrine,  when  properly  understood,  is  no  more  than 
this — that  the  law  will  restrain  and  punish  all  open  and  public  attacks  upon  religion — 
upon  the  authority  of  the  Scriptures,  and  the  divine  mission  of  the  Founder  of 
Christianity — because  the  beliu  in  reUgion,  so  construed,  constitutes  the  only 
binding  obligation  among  men,  and  its  denial  tends  to  the  subversion  of  all  law 
and  onler  in  society,  liiis  is  the  principle,  even,  which  is  laid  down  in  es^ress 
voids  by  the  very  cases  that  have  been  appealed  to  in  behalf  of  a  notion  entirely 
difFerent  and  altogether  unwarranted — cases,  which,  if  they  are  but  read  instead 
of  being  cited  generally,  will  be  found  most  carefully  to  guard  against  the  further 
extension  of  the  principle. 

But  the  case  does  not  really  turn  upon  this  question  ;  nor  is  the  point  in  any 
manner  raised  by  it.  It  is  enough  to  shew  that  it  was  competent  to  the  trustees 
to  choose  the  minister  either  for  life,  or  for  any  limited  period — that  they  did  in 
fact  ezercke  this  power  by  inviting  Mr.  Steward  to  undertake  the  office  for  the  term 
of  three  years — that  he  accepted  their  invitation — and  that,  the  term  being  expired, 
the  trustees  are  now  desirous  of  resuming  the  exercise  of  their  power  by  appointing 
another  minister  to  supply  his  place.  And  it  is  for  the  [391]  other  side  to  shew 
(which  they  have  not  attempted  to  do),  that  Mander  and  Steward  have  jointly  a 
paramount  right  of  preventing  the  general  wish  of  the  entire  congregation. 

It  was  also  objected,  that,  according  to  the  practice  of  the  Court,  the  injunction 
moved  for,  vis.  to  stay  all  proceedings  in  the  action,  was  too  general,  and  Plaintiif 
in  equity,  after  declaration,  being  entitled  to  the  injunction  to  stay  execution  only, 
and  not  trial — at  least,  in  the  first  instance. 

Sir  «S'.  Romilly  in  reply.  The  question  is.  What  is  proper  to  be  done  by  the 
Court  ^ — it  being  quite  clear  that  something  must  be  done  to  put  un  end  to  the 
discord  at  present  prevailing  in  this  congregation.  Whether  tiie  Defendants  are 
to  be  allowed  to  recover  four  undivided  fifths  of  the  trusts  property — it  being  certain 
that  they  are  entitled  to  no  more,  even  upon  the  case  made  by  themselves — and 
thus  to  perpetuate  the  existing  confusion  ^— Or  whether  the  Court  will  not  see  fit 
to  grant  the  injunction  in  order  to  prevent  so  hopeless  a  train  of  consequences — 
and  whether  the  injunction,  if  granted,  must  not,  for  the  game  reason,  extend  not 
only  to  stay  execution,  but  trial  also  %  It  cannot  be  seriously  contended  that  Mander, 
by  discontinuing  to  act  in  the  trusts,  when  he  thought  the  objects  of  the  charity 
mistaken  or  disregarded  by  his  co-trustees,  has  virtually  abandoned  them.  Being 
at  variance  on  these  important  points  with  the  majority,  he  could  not,  consistently 
mth  his  duty  as  a  trustee,  or  with  the  obligations  of  conscience,  have  otherwise 
acted.  The  question  on  which  he  differed  from  the  rest  now  comes  directly  before 
the  Court  for  its  decision  ;  and  still  less  can  it  be  pretended  that  the  Court  has  nothing 
to  do  with  the  point  of  doctrine,  that  being  in  Kict  the  [392]  true  and  only  question 
it  is  called  on  to  determine,  and  which  is  strictly  within  its  ordinary  jurisdiction, 
viz.  what  is  the  nature  of  the  trust,  and  what  was  the  intent  of  the  foiuidation  k 
Indeed,  the  question  as  to  Mander's  own  conduct,  in  so  long  discontinuing  to  act 
in  the  trust,  is  immediately  and  necessarily  dependent  upon  it  ;  since  tne  very 
words  of  the  deed,  "  where  and  so  often  as  any  of  the  trustees  should  happen  to  die, 
"  or  desert  or  forsake  the  congregation,  and  change  or  become  of  any  other  religion 
"  or  perstiasion  contrary  to  and  difTerent  from  the  said  congregation,"  must  lead 
the  Court  to  enquire  and  determine  what  was  the  religion  or  persuasion,  the  pro- 
fession of  which  was  essential  to  the  congregation,  the  desertion  or  abandonment 
of  which  is  thus  contemplated.  For,  if  the  congregation  has  changed  or  become 
of  a  different  religion  or  persuasion  from  that  which  is  here  contemplated,  it  has 
cnued  to  be  the  congregation  which  the  trustee  is  supposed  to  desert  or  forsake— 
ind  the  very  expressions  are  such  as  it  is  im]>ossibIe  to  apply  to  the  conduct  of  a 
person  who  remains  fixed  in  his  persuasion,  being  the  same  which  the  congregation 
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originally  professed,  and  has  since  abandoned.  Besides,  if  the  Court  is  to  see  that 
the  trust  is  carried  into  effect,  how  can  it  do  so  without  first  seeing  what  the  trust 
is  which  it  is  to  have  carried  into  effect  1  And  how  can  the  Defendants  avoid  this 
necessary  consequence  ?  The  majority  of  the  trustees  have  no  power  under  the 
trust  deed  to  alter  or  divert  the  purposes  of  the  institution,  however  they  may  be 
entitled,  as  such  majority,  to  regulate  the  chanty  agreeably  to  such  purposes. 
Then  the  question  directly  arises,  whether  those  puiposes  have  not  in  tact  been 
altered,  and  the  institution  diverted  from  the  intent  of  its  founder.  In  1701,  land 
was  settled,  and  a  meeting-house  built  for  the  service  and  worship  of  God,  and 
there  can  be  no  question,  in  a  court  of  justice,  that  by  that  expression  is  meant  [393]  the 
worship  and  service  of  Clod  according  to  the  Trinitarian  doctrine,  because  the  opposite 
doctrine  with  respect  to  the  nature  and  character  of  the  Supreme  Being  had  at 
that  time  no  legal  existence,  being  enressly  excepted  out  of  the  provisions  of  the 
Toleration  Act.  A  change  of  opinion  has  since  ta^n  place  in  the  majority  of  those 
who  are  entitled,  as  trustees,  to  the  numagement  of  the  trust — but  does  this  change 
of  opinion  at  all  alter  the  nature  of  the  trust  itself  7 — and  are  they  themselves  not 
guilty  of  that  very  desertion  and  abandonment  of  the  trust  which  they  impute  to 
their  co-trustee,  when  they  would  divert  the  institution  to  purposes  which  are 
already  shewn  to  be  altogether  foreign  from,  and  directly  hostile  to,  the  purposes 
of  the  foundation  1  And  is  not  this  still  more  manifestly  the  case  when  the  purposes 
to  which  they  would  so  divert  this  institution  are,  as  they  have  been  shewn  to  be, 
illegal,  and  such  as  this  Court  could  not  decree  to  be  carried  into  effect,  even  in  the 
case  of  an  institution  expressly  founded  for  such  purposes  1 — For,  the  Court  could  no 
more  carry  into  effect  a  trust  for  promoting  Unitarianism,  than  it  could  carry  into 
effect  a  trust  for  the  preaching  of  Judaism  ;  and  this  it  has  been  expressly  decided 
that  the  Court  will  not  do,  in  the  case  of  Da  Costa  v.  Depaz.{7)  Nor  is  the  one 
purpose  at  all  more  contrary  to  law,  and  incapable  on  that  ground  of  being  [39^  sup 
ported  in  a  court  of  justice,  than  the  other ;  and  this  has  been  too  clearly  established 
m  the  course  of  the  preceding  argument  to  render  it  at  alt  necessary  for  me  to  enter 
ugain  upon  the  discussion.  At  the  same  time  it  is  a  very  different  thing  to  say  that, 
at  this  time  of  day,  a  prosecution  could  be  maintained,  even  if  it  were  not  too  illiberal 
to  be  attempted  or  thought  of,  against  any  persons  or  description  of  persons,  for 
holding  these  or  any  other  religious  opinions  in  particular,  fiut  there  are  many 
acts  for  the  establishment  or  protection  of  which  a  Court  will  refuse  its  interference, 
even  on  the  groimd  of  illegality,  and  yet  which  are  incapable  of  sustaining  a  criminal 
prosecution ;  and  this,  which  has  been  called  a  common  law  offence,  and  may  in 
some  sort  be  so  considered,  of  publicly  denying  the  doctrine  of  the  Trinity,  may  well 
enough  be  ranked  in  the  number  of  such  acts  as  above  referred  to.(8) 

[386]  Another  point  which  was  made  at  the  opening  of  this  cause,  but  has  heea 
barely  noticed  by  the  other  side,  is  nevertheless  of  no  light  moment,  vis.  whether 
these  trustees  were  competent  to  appoint  a  minister  only  for  a  limited  term — as 
for  three  years— and  not  for  life.  Thus,  as  a  general  proposition,  may  fairly  be 
contended  to  be  inconsistent  with  the  intent  of  institutions  of  this  description, 
and  at  variance  with  the  principles  of  good  policy.  In  the  case  of  schools,  wherever 
the  trustees  have  endeavoured  to  keep  the  master  dependent  upon  them  by  a  limited 
appointment,  although  it  may  be  perhaps  in  many  such  cases  greatly  desirable 
that  they  should  possess  such  a  controul,  the  Court  has  uniformly  resisted  the  intro- 
duction of  any  such  limitation.  But  in  the  case  of  a  spiritual  teacher,  who  ought 
to  be  the  director  and  guide,  in  matters  of  religion,  of  the  congregation  committed 
to  his  chaigc,  so  long  as  he  acts  conformably  with  the  designs  of  the.  foundation, 
it  would  be  still  more  obviously  contrary  to  reason  and  policy  that  he  should  be 
placed  in  a  condition  of  subserviency  to  the  arbitrary  dictates  ot  any  individuals 
whatsoever.  Accordingly,  the  policy  of  our  church  establishment  has  always  been 
to  make  the  minister  independent  of  the  caprice  of  his  bearers,  and  to  give  him  a 
freehold  interest  in  his  sacred  office.  And  I  am  not  aware  of  any  single  instance 
in  which  a  court  of  justice  has  ever  acted  upon  or  admitted  the  contrary  principle. 

The  Lord  Chancdlor  [Eldon].  There  are  so  many  considerations  ia  this  case, 
of  great  importance,  not  only  to  the  individuals  concerned  in  the  controversy,  but 
to  the  public  at  large,  that  I  should  not  execute  my  duty  in  stating  any  opinion 
I  may  at  this  moment  entertain,  as  final  and  conclusiTc,  until  after  I  shall  hav^ 
had  an  opportunity  of  reading  the  Bill  and  Answer. 
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[396]  1'fae  questions  that  have  arisen  are  many  and  various.  If  it  were  a  case 
that  presented  nothing  more  than  the  title  of  the  parties— a  Protestant  Dissenting 
Cottgr^atioD— <o  have  certain  trusts  established,  and  seeking  to  have  them  adminis- 
tered by  this  Court,  there  would  be  no  difficulty  attending  it ;  and,  in  considering 
what  is  to  be  done,  I  do  not  think  that  we  should  have  occasion  to  disturb  ourselves 
with  any  question  on  the  practice  of  the  Court  as  to  this  being  the  case  of  a  common 
or  special  injunction,  and  so  forth  ;  because,  taking  it  to  be  a  trust,  in  the  nature 
of  charity,  for  religious  purposes,  I  conceive  that  the  Court  is  in  the  constant  habit, 
in  such  cases,  of  saving,  that,  provided  it  sees  any  way  of  deciding  the  points  at  issue, 
it  will  not  allow  the  parties  to  go  to  trial,  but  will  itself  find  the  means  of  putting  the 
matter  into  a  course  which  may  save  all  the  expense  of  such  a  proceeding.  And, 
if  it  should  turn  out  to  be  clear,  upon  the  Bill  and  Answer,  that  a  certain  portion 
of  the  l^al  trust  estate  is  vested  in  the  Plaintiff,  and  a  certain  other  portion  in  the 
Defendants,  I  take  it  to  be  quite  within  the  compass  of  the  Court's  jurisdiction  to 
say,  I  will  put  the  parties  exactly  in  the  same  copdition,  as  to  the  point  at  issue,  as 
if  there  had  been  a  trial,  judgment  and  execution  at  law.  If,  however,  this  be  any 
thing  more  than  a  mere  suit  for  the  administration  of  a  trust,  where  it  is  clear  who 
are  the  i»rties  having  the  Ic^l  estate,  and  what  are  the  trusts  which  are  sought 
to  be  administered,  T  must  precisely  understand  the  nature  and  extent  of  the  questions, 
before  I  attempt  the  decisioD  nf  them. 

It  is  represented  that  this  is  an  institution  for  the  benefit  of  a  Protestant  Dissent- 
ing Congregation,  consisting  in  the  application  of  certain  trust  property  to  the 
maintenance  of  a  preacher  to  that  congregation.  It  [397]  may  be  stated  th..  t  this 
Court  is  unquestionably  bound  to  administer  such  a  trust,  and  to  administer  it 
(as  it  should  every  other  trust),  with  all  the  expedition  possible.  But  it  must  on  the 
other  hand  be  admitted,  that  these  are  not  cases  in  which  justice  can  always  be 
administered  with  the  promptitude  which  the  parties  desire ;  and,  if  the  present 
be  not  the  case  of  a  simple  trust,  at  its  first  creation,  or  if  it  be  the  case  of  a  trust 
which  has  been  rendered  complex  by  the  parties — by  the  acts  of  the  trustees  having 
the  1^1  estate — by  requiring  the  accession  or  consent  of  subscribers,  or  of  the 
whole  congregation,  to  their  acts, — in  short,  if  any  of  those  various  questions  arise 
in  it,  which  are  of  such  frequent  occurmce  in  cases  of  this  description, — although  it 
is  very  ea^  to  apply  to  this  Court  for  a  remedy,  it  is  rather  more  difficult  to  find  out 
what  is  the  remedy  that  ought  to  be  admmistered. 

Now,  it  is  insisted,  that  this  was,  orignally,  a  Protestant  institution  for  the 
celebration  of  divide  worship — and,  although  thus  generally  expressed,  yet  it  is 
aUo  further  insisted,  that  the  very  instrument  creating  the  trust  bears  on  the  face 
of  it  evidence,  that  the  worship  intended  to  be  celebrated  was  a  worship  consonant 
with  the  acknowledgment  of  the  doctrine  of  the  Trinity — For,  say  they,  the  deed 
contemplates  the  possibility  of  the  legislature,  at  some  future  period,  making  it 
unlawful  to  celebrate  divine  worship  in  the  mode  thereby  intended— which  renders 
it  evident  that  the  mode  so  intended  was  not  at  that  period  unlawful — whereas  the 
doctrine  of  those  who  impugn  the  Trhiity  was  then  an  unlawful  doctrine,  being 
expressly  excepted  out  of  the  provisions  of *^  the  Toleration  Act,  and  consequently 
eould  not  be  in  the  contemplation  of  that  clause  in  the  deed.  On  the  other  hand 
it  is  contended,  that  the  late  act,  [398]  extending  the  benefit  of  the  Toleration  Act 
to  persons  impugning  the  Trinity,  and  repealing  another  act  of  WUli/im,  which 
ioflicted  certain  penalties  on  the  offence,  has  removed  the  diflaculty.  Now,  it  is 
certainly  true  that  the  legislature  has  so  done — it  is  also  true  that  it  has  by  the  same 
act  repealed  a  Scottish  Statute  which  (as  I  recollect)  inflicted  the  punishment  of 
death  on  the  offence  of  denying  the  Tnnity,(9)  and  that  it  has,  within  [399]  the 
very  last  week,  passed  en  act  having  a.  similar  operation  on  the  laws  respecting 
the  same  offence  as  they  regarded  Ireland  (10) — but  of  this  I  am  satisfied — that, 
in  one  house  of  parliament  at  least,  it  was  never  intended  by  these  measures  to  do 
&ny^  thing  that  should  alter  or  in  any  manner  affect  the  common  law.  I  do  not, 
■itUng  here  as  a  Judge  in  equity,  presume  to  say  what  is  the  doctrine  of  the  common 
law  as  to  the  subject  in  question,  nor  what  effect,  intended  or  not  intended  by  the 
legislature,  these  late  acta  may  have  upon  it — but,  if  the  common  law  remains 
yet  unaltered,  and  if  the  impugning  the  doctrine  of  the  Trinity  be  an  offence  indict- 
able by  the  common  law,  it  is  quite  certain  that  I  ought  not  to  execute  a  trust  the 
object  of  which  is  ill^al.   The  business  of  a  Judge  is,  not  to  consider  what  is  the 
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kind  or  degree  of  toleration  which  he  would  himself  be  inclined  to  extend,  but  what 
is  that  which  the  law  has  granted — not  what  he  would  do  if  the  question  were  left 
to  hu  own  discretion  in  the  exercise  of  his  jndidal  authontr — \mt  what  the  legis- 
lature has  authorized  or  forbiddoL 

[400]  But  there  is  another  view  in  which  the  ease  should  be  conudered— and  it  is 
this — that,  where  an  institution  exists  for  the  purpose  <^  religious  worship,  and  it 
cannot  be  disoovered  from  the  deed  declaring  the  trust  what  form  or  species  of 
religious  worship  was  intended,  the  Court  can  find  no  other  means  of  deciding  the 
question,  than  tnrough  the  medium  of  an  inquiry  into  what  has  been  the  usage  of 
the  congregation  in  respect  to  it :  and,  if  the  usage  turns  oat  upon  inquiry  to  be 
such  as  can  be  supported,  I  take  it  to  be  the  duty  of  the  Court  to  administer  the 
trust  in  such  a  manner  as  best  to  establish  the  usage,  ccmsidering  it  as  a  matter  of 
implied  contract  between  the  members  of  that  ooogrc^tion.  But  if.  on  the  other 
hand,  it  turns  out — (and  1  think  that  this  point  was  settled  in  a  case  which  lately 
came  before  the  House  of  Lords  by  way  of  appeal  out  of  Scotland  ]h-that  the  institu- 
tion was  established  for  the  express  purpose  if  such  form  <rf  jrehgious  worship,  or 
the  teaching  tf  such  particular  doctrines,  as  the  founder  has  thou^t  most  conform- 
able to  the  principles  of  the  Christian  religion,  I  do  not  apprehend  that  it  is  in  the 
|>ower  of  indiriduals,  having  the  mam^ement  of  that  institution,  at  any  time  to 
alter  the  purpose  for  which  it  was  founded,  or  to  say  to  the  remaining  members, 
~  We  have  changed  our  opinions — and  you,  who  assemble  in  this  place  for  the  purpose 
'  of  hearing  the  doctrines,  and  joining  in  the  worship,  prescribed  by  the  founder, 
"  shall  no  longer  enjoy  the  benefit  he  intended  for  you  onless  you  conform  to  the 
~  alteration  which  has  taken  place  in  our  opinirau."  In  such  a  case,  therefore,  I 
apprehend — considering  it  as  settled  by  the  authority  at  that  I  have  already  referred 
to — that,  where  a  congregation  become  dissentioit  *innt^  themselves,  the  nature 
of  the  original  institution  must  alone  be  looked  to,  as  the  guide  for  the  deciaion 
of  the  Court— and  that,  HOl)  to  refer  to  mj  other  critmonr-as  to  the  sense  of  the 
existing  majority, — would  be  to  make  a  new  institution,  which  is  alt<^ether  beyond 
the  reach,  and  inconsistent  with  the  duties  and  character,  of  this  Court. 

In  this  view  of  the  case,  it  is  of  the  first  importance  to  see  what  the  record 
before  the  Court  says  upon  the  subject  of  the  original  institution.  Without  entering 
into  what  may  be  the  effect  of  the  late  statute  repealing  several  then  existing  laws 
on  the  subject — (a  question  which  it  is  not  for  me,  sitting  in  a  court  of  equity,  to 
determine,  and  which  would  certainly  be  much  better  decided  hy  the  judges  of  the 
courts  <A  common  law) — without  even  so  much  as  looking  to  the  point,  whether 
it  be,  or  he  not,  1^1,  at  this  day.  to  impugn  the  doctrine  iA  the  Trinity  (although 
that  is  a  point  upon  which  indeed  I  have  an  opinion,— only  I  do  not  find  myself 
called  upon  now  to  declare  it) — what  I  have  now  to  enquire  is,  whether  the  deed 
creating  the  trust  does,  or  does  not,  upon  the  foce  of  it--(regard  being  had  to  that 
which  the  Toleration  .\ct  at  the  time  of  its  execution  permitted,  or  forbade,  with 
respect  to  doctrine),-  bear  a  decided  manifestation  that  the  doctrines  intended  b3' 
tliat  deed  to  be  inculcated  in  this  chape)  were  Trinitarian  I  Because,  if  that  were 
originally  the  case,  and  if  any  number  of  the  trustees  are  now  seeking  to  fasten  on 
this  institution  the  promulgftion  of  doctrines  contrary  to  those  which,  it  is  thus 
manifest,  were  intended  by  the  foimden*.  I  apprehend  that  they  are  seeking  to  do 
that  which  they  have  no  power  to  do,  and  which  neither  they,  nor  all  the  other 
members  of  the  congregation,  can  call  upon  a  single  remaining  trustee  to  effectuate. 
In  this  view  of  the  case,  also,  supposing  even  that,  at  the  time  of  the  establishment 
of  this  institution,  it  had  been  i^al  to  in^ugn  the  doctrine  of  the  [40^  Trinity, 
vet  if  the  institution  had  been  established  for  Trinitarian  purposes,  it  could  not  now 
be  converted  to  uses  which  are  Anti-trinitarian.  For  (meamng,  however^  to  speak 
with  all  due  reverence  on  such  a  subject)  to  allow  such  a  conversion,  would  be  to 
allow  a  trust  for  the  benefit  of  A.  to  be  diverted  to  the  benefit  of  B.  And  the  question 
then  resolves  itself  into  this — whether  such  a  conversion,  in  the  case  of  a  trust, 
can  possibly  be  supported.  If.  therefore,  this  appears,  on  the  face  of  the  deeds, 
to  be  the  nature  of  the  present  case — as  I  am  inclmed  to  believe  it  does—it  disposes, 
of  the  question ;  affording  a  short  and  direct  reason  for  not  refuong  the  mter- 
ference  of  the  Court. 

I  am  fully  aware  of  the  importance,  with  a  view  to  conciliation,  and  abating 
the  heat  with  which  I  am  sorry  to  see  controveraes  of  this  sort  generally  carried  on. 
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that  a  final  determination  should  speedily  be  made  ;  but  at  the  same  time,  if  deeds 
have  been  framed  with  so  little  in  them  that  leads  to  a  right  understanding  of  the 
objects  the^  had  in  view,  it  is  impossible  that  the  Court  should  decide  without  a 
preTiouB  inquiry,  which,  according  to  the  necessary  course  of  business,  must  $n'^at)y 
postpone  the  decision.  And  this,  though  it  may  be  lamented,  is  not  the  fault  of 
the  Court,  but  the  fault  of  the  parties  by  whom  the  trusts  were  originally  constituted. 

With  respect  to  the  choice  of  the  Minister — regard  being  had  to  the  circumstance 
that  this  is  the  case  of  a  Protestant  Dissenting  Minister — I  am  not  sufficiently 
acquainted  with  the  principles  upon  which  these  congregations  usually  act,  to  say 
much  upon  that  subject,  without  more  information  than  has  yet  been  communi- 
cated to  me.  It  may  be  according  to  general  usage,  among  certain  classes  of  persons 
dissenting  [403]  from  the  Establishment,  to  appoint  their  ministers  for  limited 
periods,  or  to  make  them  removable  at  pleasure ;  and,  although  a  Court  of  Equity 
may  not  be  disposed  to  struggle  hard  in  support  of  such  a  plan,  yet,  were  the  Court 
to  find  such  a  plan  established,  I  know  of  no  principle  upon  which  the  Court  would 
not  be  bound,  if  called  upon  for  the  purpose,  to  carry  it  into  effect.  The  policy  of 
the  Established  Church  has  been,  by  giving  the  Minister  an  estate  for  life  in  his 
oflfice,  to  render  him  (in  a  certain  degree)  independent  of  his  congregation.  But 
I  do  not  see  bow  this  policy  can  be  extended  so  as  to  govern  the  decision  of  the  Court 
in  a  case  of  this  nature,  where  the  trust  which  the  Court  is  called  upon  to  establish 
is  otherwise  constituted. 

So  again,  with  respect  to  those  in  whom  resides  the  right  of  election,  I  apprehend 
that  here  also  the  Court  must  not  be  governed  altogether  by  what  it  finds  on  inquiry 
to  have  been  the  established  usage.  On  this  subject  various  statements  have  been 
made  in  the  present  case,  but  the  deeds  are  silent.  At  the  same  time,  however, 
that  I  am  fufly  aware  of  the  difficulties  the  Court  has  to  encounter  in  executing 
a  trust  of  this  kind,  I  also  know  that  it  is  the  duty  of  the  Court  to  struggle  with 
them ;  and  I  shall  endeavour  to  execute  the  trust  as  well  as  I  can.  But,  while  so 
many  points  are  unascertained,  it  is  impossible  to  come  to  any  right  decision— 
it  is  impoffiible  for  the  Court  to  execute  any  trust  until  it  knows  who  are  the  persons 
in  whom  it  is  vested,  and  what  are  its  objects. 

Of  one  thing  at  least  I  am  certain — that  there  must  be  no  proceeding  to  trial 
of  the  ejectment ;  which  cannot,  under  these  circumstances,  be  attended  with  any 
other  than  a  most  fruitless  and  unnecessary  expense  to  the  parties ;  and  because, 
if  I  can  find  out  the  true  state  of  [404]  the  case,  with  reference  to  the  subject-matter 
of  these  inquiries,  I  shall  thereby  be  enabled  to  make  such  an  order  as  will  embrace 
ftll  points  in  dispute  between  them. 

July  17.  Lord  Chancellor  [Eldon].  The  motion  before  me  was  made  in  a  cause 
in  which  the  Attorney-General^  at  the  relation  of  JS^;amtn  Memder  (the  surviving 
Trustee  under  certain  instruments  which  I  shall  have  occasion  to  mention),  and 
the  Reverend  John  Steward  (who  alleges  himself  to  be  Minister  of  the  congregation 
of  Protestant  Dissenters  assembled  at  Wolverhampton),  are  Plaintiffs,  and  the 
Defendants  are  Joseph  Pearson  and  four  others,  representing  themselves  to  be 
(together  with  Mander)  the  Trustees  of  the  property  in  question  (which  property 
has  been  given,  as  it  is  expressed  in  some  of  these  deeds,  to  the  charitable  purpose 
of  maintaining  this  meeting-house) ;  and  further  contending  that  Mander  ought 
not  to  be  considered,  under  the  circumstances  of  this  case  (created  by  his  own 
conduct),  as  being  a  Trustee,  or,  if  he  be  considered  as  having  vested  in  him  the 
Iwal  estate  in  a  certain  portion  of  the  premises,  still  that  he  ought  to  be  held  incap- 
able of  /tcting  by  reason  of  these  circumstances.  And  this  information  (as  I  under- 
stand it),  is  filed  for  the  purpose  of  preventing  those  who,  it  alleges,  are  not  to  be 
ecHuidered  as  Trustees,  from  acting  in  the  discharge  of  what  does  not  belong  to 
them  ;  or,  on  the  other  hand,  if  they  be  invested  with  the  character  of  Trustees,  by 
reason  of  having  the  legal  estate  in  them,  then  the  information  is  to  be  considered 
as  insisting  that,  being  invested  with  the  character  of  Trustees  for  one  purpose, 
they  are  proceeding  to  act  in  that  character  for  a  purpose  wholly  different,  and  upon 
this  ground  contending,  that  the  Plaintiffs  are  entitled  [406]  to  certain  relief  prayed — 
particularly  to  that  which  is  the  subject  of  the  present  application. 

[His  Lordship  here  described  the  several  mstruments,  and  other  charitable 
donations  mentioned  in  the  statement  of  this  case,  together  with  the  existing  state 
of  the  trust-funds  and  premises.] 
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It  becomes  here  necessary  (not  for  the  purpose  of  expressing  an  opiaion  on  some 
of  the  doctrinal  points  argued  at  the  Bar,  out  in  order  to  see  what  may  be  collected 
by  way  of  fair  inference,  as  to  the  meaning  of  the  original  founders),  after  observing 
that  the  first  trust-deed  is  dated  in  1701,  to  state  that,  in  the  year  1689  (1  WUl. 
&  Mary)  was  passed  the  aot  oommonly  called  the  Toleration  Act  (1  W.  d;  M.  c. 
1 8),  which  exempted  certain  persons,  coming  under  the  description  of  Protestant 
Dissenters,  from  the  penalties  of  certain  laws  therein  mentioned ;  and.  as  I  again 
obserre,  the  object  seems  to  hare  been  merely  aa  stated  in  the  titie  of  the  act,  ru. 
"  to  exempt  His  Majesty's  Protestant  subjects  dissenting  from  the  ChuTch  of 
England  horn  the  penalties  "  of  the  laws  therein  mentioned ;  (l)  not  appearing, 
therefore,  either  upon  the  terms  or  substance  of  it,  to  hare  done,  or  to  have  intended 
to  do,  any  more — leaving  the  Common  Law  exactly  as  it  was  with  respect  to  all 
Common-law  Offences  against  religion  or  religious  establishments.  And  in  that  act 
there  is  an  express  provision,  s.  1 7,  that  no  clause  or  article  therein  should  extend  to 
"  give  any  ease,  benefit,  or  advantage  to  any  Papist,  or  Popish  recusant  whatever, 
"  or  any  person  who  should  deny  the  doctrine  of  the  Blessed  Trinity  declared  in 
"  the  Articles  of  Religion."  Afterwards,  in  the  9th  &  10th  of  William,  an  act 
passed  (9  &  10  W.  3,  c.  32),  entitled,  "  an  Act  for  the  [406]  more  effectual  suppressing 
of  Blasphemy  and  Profaneness/  and  it  recites  that,  whereas  many  persons  had 
of  late  years  openly  avowed  and  published  many  blasphemous  and  impious  opinions, 
contrary  to  the  doctrines  and  principles  of  the  Christian  religion,  greatly  tending 
to  the  dishonour  of  Almighty  Qod,  and  may  prove  destructive  to  the  peace  and 
welfare  of  this  kingdom ;  therefore,  "  for  the  more  effectual  suppressing  of  the  said 
"  detestable  crimes,"  it  was  enacted  that  "  If  any  person  or  persona,  having  been 
"  educated  in,  or  at  any  time  having  made  profession  of,  the  Christian  religion, 
"  within  the  realm,  shall,  by  writing,  printing,  teaching,  or  advised  speaking,  deny 
"  any  one  of  the  Persons  in  the  Holy  Trinitv  to  be  God,  or  shall  assert  or  maintain 
"  that  there  are  more  Gods  than  one,  or  shall  deny  the  Christian  religion  to  be  true, 
"  or  the  Holy  Scriptures  of  the  Old  and  New  Testament  to  be  of  Divine  authority  ; 
"  and  shall,  upon  indictment  or  information,  be  thereof  lawfully  convicted,  upon 
"  the  oath  of  two  witnesses,  such  person  shall,"  for  every  such  oflence,  and  for  the 
repetition  thereof,  incur  suoh  several  and  distinct  disabilities  and  penalties  as  by 
the  said  act  are  provided. 

THow,  it  is  to  be  observed  that  the  opinions,  the  publication  of  which  in  any  of 
the  modra  specified  it  is  the  intention  of  this  act  to  prevent,  are  not  thereby  expressed 
to  be  opinions  contrary  to  those  of  the  Church  of  England,  but  contrary  to  the 
Christian  Religion.  And  the  act  proceeds  to  point  out  more  precisely  what  is  the 
nature  of  those  opinions  which  it  thus  declares  to  be  contrary  to  the  Christian 
Religion,  viz.  the  denial  of  any  one  of  the  persons  in  the  Holy  Trinity  to  be  God, 
&c.  It  is  further  to  be  observed,  that  the  information  which  was  to  lead  to  con- 
viction, where  the  consequences  were  so  extremely  penal,  is  by  the  statute  required 
(in  [4071  the  case,  at  least,  of  words  spoken),  to  be  within  three  months  of  the  time 
of  the  words  being  spoken,  and  that  an  opportunity  is  also  given  to  the  offender 
publicly  to  renounce  his  error  in  the  same  Court  where  he  had  been  convicted, 
and  thereupon  to  be  discharged  from  all  penalties  incurred  by  suoh  conviction. 
There  can  be  no  doubt  (at  least  so  I  apprehend),  that,  prior  to  this  statute,  blasphemy 
was  an  offence  punishable  at  Common  Law ;  and  it  is  impossible  to  contend  (as  it 
appears  to  me),  that  (whether  the  preamble  is,  or  is  not,  to  be  taken  as  a  ground 
of  ascertaining  that  the  doctrine  reprobated  in  the  enacting  parts  amounts  to 
blasphemy — on  which  it  does  not  become  me  to  give  an  opinion)  the  penalties  in- 
flicted by  the  statute  give  any  foundation  for  supposing  that  there  could  no  longer 
exist  a  punishment  for  Blasphemy  at  Common  Law,  independent  of  the  statute. 
On  the  contrary,  the  Common  Law  is  left  by  the  statute  exactly  as  it  was  before 
the  statute  pa88ed.(3) 

The  late  act  (53  Geo.  3,  c.  160),  which  repealed  this  statute  of  William,  also 
repeals  certain  acts  against  Blasphemy  in  ScoUa^d,  which  are  therein  particularised. 
[Here  his  Lordship  read  the  Scottish  statutes  above  referred  to.  See  3  Mer. 
398  (n.).]  These  statutes  remained  in  force  till  the  53d  year  of  his  present  ftCajesty, 
and  then  the  act  passed,  which  repealed  the  excepting  clause  of  the  Toleration  Act, 
which  repealed  the  statute  of  the  9th  &  10th  of  WUliam  (so  far  as  relates  to  the 
denying  the  doctrine  of  the  Trinity),  and  which  repealed  the  Scottish  statutes ; 
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snd  I  should  obserre  that  there  did  not  (upon  the  occasion  of  passing  the  act  in 
question)  seem  to  be  any  difference  of  opinion  among  the  members  of  either  House 
of  Parliu&ent,  but  that  they  all  agreed  (without  entering  into  the  cozuideration 
of  the  question,  [408]  to  whether  it  were  or  were  not  an  offence  against  the  Common 
Law,  or  whether  the  Common-law  punishment,  if  any  existed,  had  been  taken  away 
by  the  statutes  which  it  was  intended  to  repeal)  that  the  penalties,  upon  that  which 
was  considered  as  Blasphemy  by  the  9th  &  1 0th  of  William  and  by  the  Scottish 
statute,  enacted  by  those  statutes,  were  penalties  which  it  was  very  difficult  to  say 
were  proper  to  be  inflicted.  The  act  of  the  53d  of  the  King  therefore  did  what  I 
hare  stated  ;  but  1  apprehend  that  it  left  the  Common  Law  exactly  where  it  was  ; 
and,  conceiving  the  object  of  this  information  to  be  as  I  have  already  represented 
it  to  be  ;  and,  remembering  that  (whatever  may  have  been  stated  at  the  bar,  with 
respect  to  the  question  of  what  is,  or  what  is  not,  criminal  in  the  conduct  of  the 
parties),  I  (sitting  here)  can  only  administer  the  civil  rights  of  the  parties,  this  Court 
having  no  office  to  determine  what  is  or  is  not  an  o&nce  or  crime,  except  where 
the  question  arises,  as  of  necessity,  by  its  being  called  upon  to  administer  trusts, 
or  regulate  civil  rights,  which  are  involved  in  its  decision ;  I  will  therefore  confine 
myself  entirely  to  the  consideration  of  the  civil  question,  namely,  what,  in  respect 
to  doctrine,  was  the  intent  of  the  founder  of  this  charity. 

It  must  be  recollected  that,  by  the  Toleration  Act,  the  benefit  of  that  act  was 
declared  not  to  extend  to  persons  impugning  the  doctrine  of  the  Trinity.  That 
act  passed  in  1689  :  and  in  1701  (shortly  after  the  opinions  in  question  had  been 
thus  expressly  declared  by  the  Legislature  not  to  be  proper  subjects  for  the  toleration 
which  tne  Legislature  had  been  granting  to  every  other  class  of  Dissenters)  the  first 
of  those  deeds  upon  which  the  questions  in  the  present  cause  arise,  was  executed. 

[408]  [His  Lordship  then  read  the  deed  of  the  30th  of  October  1701,  from  the 
answer,  observing  the  allegation  in  the  answer  that  the  feoffment  was  followed  by 
livery  of  seisin,  a  circumstance  which.  His  Lordship  said,  he  did  not  see  alleged,  or 
that  it  could  be  made  out,  as  to  some  of  the  subsequent  feoffments  ;  and,  upon  the 
purpose  for  which  the  meeting-house  was  declared  to  be  erected— cm.  "  for  the 
"  worship  and  service  of  God,"  His  Lordship  remarked  that  the  terms  were  very 
general] 

Several  passages  of  this  indenture  have  been  particularly  taken  notice  of  in  the 
course  of  the  discussion  at  the  Bar.  There  is  quite  suffi  ;ient  of  allegation  in  the 
information  to  shew  that  it  was  a  body  of  Protestant  Dissenters  who  established  this 
meeting-house,  in  order  to  have  preached  in  it  the  rehgious  doctrines  to  which  they 
Tere  attached  ;  and,  more  especially,  if  it  cannot  be  said  for  the  express  purpose  of 
inculcating  the  doctrines  of  the  Trinity,  yet  that  they  were  Dissenters  entertaining 
such  a  class  of  opinions,  as  that  the  tuctrine  of  Unitarianism  would  be  directly  at 
variance  with  their  purpose  in  founding  this  meeting-house.  I  observe  upon  this 
particularly ;  because  I  take  it  that,  if  land  or  money  were  given  (in  such  a  way  as 
would  be  legal  notwithstanding  the  statutes  concerning  dispositions  to  charitable 
uses)  for  the  purpose  of  building  a  church  or  a  house,  or  otherwise  for  the  maintaining 
and  propagating  the  worship  of  God,  and  if  there  were  nothing  more  precise  in  the 
case,  this  G>urt  would  execute  such  a  trust,  by  making  it  a  provision  for  maintaining 
and  propagating  the  Established  Seligion  of  the  country.  It  is  also  clearly  settled 
that,  if  a  bmd,  real  or  personal,  be  given  in  such  a  way  that  the  purpose  be  clearly 
expressed  to  be  that  of  maintaining  a  society  cf  Protestant  Dissenters— promoting  no 
doctrines  contrary  to  [410]  l&v*  although  such  as  may  be  at  variance  with  the  doc- 
trines of  the  Established  Religion,— it  is  then  the  duty  of  this  Court  to  carry  such  a 
tragt  as  that  into  execution,  and  to  administer  it  accordmg  to  the  intentof  the  founders. 
In  this  case,  tt  is  impossible  to  doubt  that  the  trust  was  originally  created  for  the 
purpose  of  maintaining  a  Protestant  dissenting  institution  :  and  it  would  be  doing 
violence  to  the  intention  of  the  parties  tc  these  deeds  to  say,  that,  the  worship  and  ser- 
vice of  God  being  the  object  expressed  by  them,  the  trust  must  be  administered  in 
auch  a  way  as  to  maintain  the  religion  of  the  Established  Church.  Nevertheless, 
I  take  it  from  the  experience  of  many  years  in  this  Court,  that,  if  any  body  of  peisons 
mean  to  create  a  trust  of  land,  or  money,  in  such  a  manner  as  to  render  the  gift 
effectual,  and  to  call  upon  this  Court  to  administer  it  according  to  the  intent  of  the 
foundation,  whether  that  trust  has  religion  for  its  object  or  not,  it  is  incumbent  on 
tliem.  in  the  instniment  by  which  they  endeavour  to  create  that  trust,  to  let  the  Court 
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know  enougli  of  the  nature  of  the  trust  to  enable  the  Court  to  execute  it ;  and  there- 
fore,  where  a  body  of  Protestant  Dissenters  have  established  a  trust  without  any  pre- 
cise definition  of  the  object  or  mode  of  worship,  I  know  no  means  the  Court  haa  of 
ascertaining  it,  except  by  looking  to  what  has  passed,  and  thereby  collecting  what 
may,  by  fair  inference,  be  presumed  to  have  been  the  intention  of  the  founders. 
From  this  deed,  I  can  collect  that  the  founders  were  Protestant  Dissenters,  and  thence 
presume  that  their  object  was  the  maintenance  of  Protestant  dissenting  worship ; 
but  I  have  nothing  to  inform  me  what  specie  of  doctrine  this  institution  was  intended 
to  maintain,  except  as  I  may  be  able  to  infer  from  some  of  the  clauses  of  the  deed, 
and  particularly  from  that  clause  which  alludes  to  the  possibility  of  the  future  pro- 
hibition by  law  of  the  worship  thereby  intended  to  be  established,  and  also  from  that 
[411]  vhich  relates  to  the  bmding  eSect  of  orders  to  be  made  by  a  majority  of  the 
trustees,  upon  matters  relating  to  the  meeting-house  only ;  from  which  it  should 
appear,  both  that  the  founder  meant  to  establish  an  institution  which  was  not  then 
contrary  to  law,  and  that  they  did  not  mean  to  invest  in  the  Trustees,  or  the  major 
part  of  them,  any  right  to  vary  the  system  or  plan  of  doctrinal  teaching  which  was 
to  be  maintained  in  this  meeting-house  according  to  their  own  discretion. 

When  I  look  to  the  date  of  the  deed  of  1701,  and  to  the  dates  of  the  Toleration 
Act,  and  of  the  Act  of  the  9th  &  10th  of  King  Williani,  and  also  to  the  deed  exe- 
cuted in  1742,  which  contains  the  same  clause  with  the  former,  it  is  impossible  to  say, 
that  while  the  founders  contemplated  the  eventual  abrogation  of  the  existing  system 
of  Toleration,  they  were  in  fact  intending  to  create  by  that  very  deed  a  system  which 
was  at  that  time  illegal,  and  which,  only  three  years  before, was  excepted  out  of  the 
Toleratbn  Act,  aa  a  system  unfit  to  be  included  in  the  Toleration  which  was  extended 
by  it  to  all  other  modes  of  Protestant  dissent ;  the  Legislature  at  that  time  intending 
to  embrace  all  the  doctrines  that  could  be  safely  included  in  that  Toleration.  This 
clause  therefore  seems  to  afford  extremely  strong  countenance  to  the  allegation, 
that  the  institution  was  not  intended  to  be  for  the  maintenance  of  those  opinions 
which  impugn  the  doctrine  of  the  Trinity.  And,  with  respect  to  the  clause  which 
invests  the  Trustees,  orthemajor  part  of  them,  with  the  power  of  making  orders  from 
time  to  time  upon  matters  relating  to  the  meeting-house,  I  think  it  would  be  doing 
vwlence  to  all  the  principles  of  construction  upon  which  we  act,  to  understand  it  aa 
meaning  that  those  Trustees,  or  the  major  part  of  them,  should  have  power  to  convert 
that  meeting-house,  whenever  they  thought  proper,  into  a  meeting-[412]-hou8e  of  a 
different  dracription,  and  for  teaching  different  doctrines  from  those  of  the  persons 
who  founded  it,  and  by  whom  it  was  to  be  attended.  I  say,  that  appears  to  me  t»  be 
as  inconsistent  with  the  probable  meaning  of  the  original  founders,  as  it  would  be  to 
hold  that  they  meant  it  should  be  converted,  at  the  discretion  of  the  Trustees,  into  n 
place  of  worship  according  to  the  form  and  doctrines  of  the  Church  of  England. 

With  regard  to  the  clause  which  is  supposed  to  affect  Mander's  character  as  a 
Trustee,  from  his  having  withdrawn  himself  from  the  congregation,  it  is  to  be  ob- 
served, first,  thot  he  could  not  be  discharged  under  it  without  a  regular  proceeding 
on  the  part  of  the  remaining  Trustees  to  replace  him  by  a  successor ;  and.  next,  if  the 
meaning  of  these  parties  has  been  to  divert  the  institution  from  its  original  purpose, 
by  causing  it  to  maintain  doctrines  such  as  these  that  are  charged  by  the  information, 
this  Court  would  never  permit  that  he  should  be  discharged  from  the  office  of  Trustee, 
for  endeavouring  to  preserve  the  object  and  ends  of  the  institution,  for  the  protection 
of  which  the  vei^clause  now  insisted  upon  as  depriving  him  of  his  characterof  Trustee, 
was  introduced  mto  the  instrument. 

Another  part  of  the  trust  is  settled  by  a  deed  of  the  1st  and  2d  of  Febrttary  1720. 

[His  Lordship  here  read  the  deed  in  question,  which  is  stated  above,  p.  362. J 

Upon  the  provisions  (»f  this  deed  tlicre  arises  a  question  (upon  which  usage  will 
have  great  effect),  Whether,  according  to  the  original  constitution  of  this  society, 
the  Mmister.  Preacher,  or  Pastor  could  be  appointed  for  three  years  only,  or,  whether, 
according  to  the  general  [413]  principles  of  this  body  of  Dissenters,  the  congregation 
and  Minister  might  agree,  that  the  one  will  give,  and  the  other  accept,  a  nomination 
for  three  years  only.  It  appears  highly  probable,  that  the  person  who  gave  this  part 
of  the  fund  contemplated  a  provision  for  the  Minister  for  his  life,  since  he  has  expressly 
given  it  to  him  for  hfe,  even  when  Jie  could  no  longer  officiate  as  Minister;  but.  on 
the  other  hand,  it  may  turn  out  to  be  established  by  usage,  that  he  was  only  a  temporary 
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Miniflter,  elected  with  the  concurrence  of  the  congregation,  and  liable  to  be  removed 
in  the  same  manner  as  he  was  called  upon  to  officiate. 

Upon  the  clause  respecting  the  desertion  or  removal  of  any  of  the  Trustees,  which 
occurs  in  this  deed  also,  and  contemplates  the  event  that  the  Trustees  "  should 
"  change,  or  become  of  any  other  religion  or  perauaaion  whatsoever,  contrary  to,  and 
"  different  from,  the  said  congregation,"  I  must  observe  that,  if  the  question  comes 
before  this  Court,  in  the  execution  of  a  trust,  whether  a  Trustee  haa  been  properly 
removed,  and  that  point  depends  upon  the  (mestion,  whether  the  Trustee  has  changed 
his  religion,  and  become  ofa-nother  (aa  in  this  instance)  different  from  the  religion  of 
the  rest  of  the  society,  it  must  then  be  ex  necessitate  for  the  Court  to  enquire,  what 
was  the  religion  and  worship  of  the  society  from  which  he  is  said  to  have  seceded, — 
not  for  the  purpose  of  animadverting  upon  it,  but  in  order  to  ascertain  whether  or 
not  the  charge  isaubstantiated.  It  must  then  (I  say)  be  necessary  that  thisCourtshould 
enquire  what  religion  the  congregation  is  of,  and  also  what  is  the  relijjion  of  the  man 
who  is,  or  is  sought  to  be,  removed  from  the  Trusteeship  because  he  is  of  a  different 
religious  persuasion  from  that  of  the  congregation. 

[414]  Then  follow  the  words  of  the  clause  relating  to  the  appointment  of  new 
Trustees,  in  any  of  the  events  before  contemplated.  Now,  this  trust,  being  created 
in  1720,  became,  in  1792,  vested  in  Mander  and  eleven  others,  including  a  person, 
who  (it  is  insisted  bv  the  Defendants)  never  acted :  and  the  object  of  the  infonnation 
iito  alledge,  first,  that  Mander  is  the  only  Trustee,  and  that  the  Defendants  have  no 
light  to  interfere  at  all ;  and,  next,  that,  if  the  Defendants  can  be  considered  as  being 
invested  with  the  character  of  Trustees,  as  well  as  Mander,  they  have  no  right  to  act 
as  they  are  now  doing,  by  reason  of  their  not  having  observed  due  forms  in  their 
proceedings,  and  being  engaged  in  introducing  a  doctrine  and  mode  of  worship  into 
the  meeting-house  directly  contrary  to  that  which  it  was  the  original  founder's 
intention  should  be  preached  and  maintained  in  it.  If  the  Defendants  have  not  been 
duly  elected  Trustees,  then  Mander  must  be  admitted  to  be  certainly  the  surviving 
and  only  Trustee,  as  all  the  other  Trustees  named  in  the  deed  of  1772  are  dead, 
and  the  Defendants  admit  that  the  legal  estate,  in  a  fifth  of  a  part  of  the  property, 
uid  in  a  sixth  of  another  part,  is  still  vested  in  Mander  ;  but  they  nevertheless  con- 
tend that,  Mander  not  having  done  any  act  in  the  execution  of  the  trust  since  1792 
or  1793,  this  legal  estate  must  be  in  him  only  subject  to  the  trusts  being  administered 
by  them  (the  Defendants),  according  to  their  own  discretion. 

Now,  with  respect  to  the  intent  of  the  donors,  as  it  is  to  be  collected  fromtheanswcr 
of  the  Defendants,  they  state  it  in  this  way. 

[His  Lordship  here  read  the  admissions  and  denials  of  the  answer  relating  to  this 
part  of  the  case  ;  which  see  ante,  page  367,  372,  &c.] 

[415]  I  agree  with  these  Defendants,  that  the  religious  belief  is  irrelevnnt  to  tlic 
matters  in  dispute,  except  so  far  as  the  King's  Court  is  called  upon  to  execute  the  trust ; 
but,  even  tf  they  make  it  out  that  this  was  a  trust,  merely  for  the  establishment  of  a 
Dissenting  meeting-house,  without  regard  to  any  particular  tenets,  still  that  must 
be  qualified,  by  shewing  that  it  was  a  meeting-house  that  could  be  legally  sanctioned 
and  established ;  and  in  that  point  of  view  the  Court  is  bound  to  consider  the  question 
as  relevant. 

They  seem,  however,  to  have  gone  on  harmoniously  in  this  meeting-house  till  the 
election  of  Mr.  Jameson  by  some  part  of  the  congregation,  and  the  mvitation  of  a 
Mr.  Griffiths  by  another  part  of  the  congregation,  some  of  the  Trustees  being  for  one. 
and  some  for  the  other.  That  dissension  ended  by  Mr.  Griffiths  keeping  possession 
of  the  meeting-house  and  the  pulpit ;  and  (if  I  have  not  misunderstood  what  is  meant 
to  be  stated  in  this  answer),  this  Mr.  Griffiths  was  a  gentleman  whose  opinions  leaned 
more  to  Unitarianism  than  to  the  contrary  |^doctnne.  He  kept  possession  of  the 
meeting-house  and  pulpit  till  the  year  1804. 

It  appears  that,  in  1793,  a  deed  of  feoffment  was  made  of  both  estates  to  twelve 
persons ;  but  Mander,  who  had  a  portion  of  the  estate,  although  made  a  nominal 
party  to  that  deed,  refused  to  execute  it,  and  HecuHey,  in  whom,  by  the  prior  deeds, 
the  estate  had  been  vested,  as  a  Co-trustee  of  part  of  the  property  with  Mander, 
hut  who  had  never  acted,  also  did  not  execute.  The  consequence  of  that  would  be 
this ; — that,  whatever  interest  was  vested  as  to  the  legal  estate  in  Mander  and 
Headley,  the  interest  so  vested  in  them  would  not  pass  to  those  who  were  attempted 
to  he  made  new  Trustees ;  and  in  this  kind  of  transaction  I  apprehend  that  the 
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Court  would  [416]  boxind  to  interpose  ;  since  this  Court  would  never  permit  the 
entirety  of  the  estate  to  be  apUt  among  different  Trustees,  from  a  consideration  of  the 
inconvenience  that  must  necessarily  result  from  such  a  division.  It  does,  however, 
appear,  that  Mander  would  not  execute  the  deed,  and  Headley  did  not  execute  It, 
for  this  reason  (as  I  collect  it),  viz.  that  they  considered  the  congregation  to  be  one 
having  a  different  system,  and  maintaining  a  different  religious  belief,  and  hearing  the 
preaching  of  a  different  kind  of  doctrine,  from  what  it  was  originally  intended 
should  be  taught  in  that  meeting-house.  To  make  this  feoffment  effectual,  also,  it 
would  be  necessary  that  livery  of  seisin  should  have  been  made ;  and  it  is  not  alledged 
by  the  answer  that  this  was  ever  effected  ;  and,  although  it  appears  by  the  deed, 
that  persons  were  appointed  to  deliver  seisin,  there  is  a  difficulty  too  about  that, 
which  may  raise  the  question,  where  the  legal  estate  is  at  the  present  moment. 
For  the  deed  states  it  to  be  a  joint  power  of  attorney  to  deliver  seisin,  and,  if  all  the 
persons  thereby  appointed  to  deliver  seisin  did  not  do  so,  the  question  then  is  raised, 
whether  authority  can  be  giYea  to  deliver  seisin  as  to  part  of  the  premises  only  t 
I  do  not  say  how  it  would  turn  out ;  but  it  is  a  matter  still  to  be  examined,  whether 
the  Defendants  have  any  estate  at  all  in  the  premises. 

Towards  the  end,  however,  of  the  year  1813,  the  major  part  of  those  persons 
elected  Steward  to  be  the  officiating  Minister  ;  and  they  say  that,  in  1816,  upon  the 
change  of  his  religious  tenets,  they  called  upon  him  by  a  notice  (alledged  to  be  given 
with  the  consent  of  the  congregation)  to  withdraw  ;  intimating  to  him,  nevertheless 
(as  I  understand  the  answer),  that,  having  formerly  taught  the  doctrines  of  Uni- 
tarianism,  if  he  will  now  abjure  the  contrary  doctrines,  and  continue  to  preach 
those  of  Unitarianism,  they  will  have  no  objection  to  re-[417]-tain  him  as  Minister, 
and  that,  at  all  events,  they  will  let  him  remain  there  for  three  months,  preaching 
any  doctrine  he  may  think  proper. 

I  repeat  that  I  have  nothing  to  do  here  in  the  way  of  pronouncing  any  opinion 
as  to  any  religious  doctrine  whatever.  This  case  must  be  discussed  exactly  as  if  it 
were  the  case  of  a  charity  properly  created,  having  no  relation  whatever  to  any 
religious  purpose,  but  a  case  m  which  one  party  contends  that  the  trust  was  originally 
for  purposes  of  a  particular  description  (and  has  a  right  so  to  contend),  against 
another  party  who  insists  that  it  was  originally  for  other  purposes.  And  the  Court 
is  bound  to  determine  this  question,  if  it  arises.  It  would  not,  perhaps,  be  difficult 
to  decide  where  the  legal  estate  is  ;  but,  after  that  has  been  disposed  of,  there  still 
remains  the  other  question  ;  viz.  for  what  purpose  that  legal  estate  was  vested  in 
the  persons  in  whom  it  now  resides  ?  For  the  Court  will  not  permit  that  purpose 
to  be  altered,  unless  it  be  obvious,  from  the  original  nature  of  the  institution,  that  it 
was  meant  to  be  capable  of  such  alteration. 

Now,  where  a  clergyman  is  presented  to  a  living  in  the  Church  of  England,  we 
know  the  duties  committed  to  nim,  and  the  pounds  upon  which  he  is  bound  to 
execute  those  duties  ;  but,  as  the  justice  of  this  country  has,  for  the  ease  of  men's 
consciences,  permitted  them  to  secede  from  the  established  Church,  and  to  form 
religious  institutions  for  themselves,  to  a  certain  extent,  it  has  become  the  duty  of 
this  Court,  and  others  of  a  like  nature,  to  enforce  the  execution  of  trusts  for  such 
institutions,  and  to  give  the  parties  who  are  Trustees  that  relief  which  the  Legislature 
meant  they  should  have.  It  is  necessary,  therefore,  to  look  to  the  instruments,  to 
know  what  are  the  trusts  which  the  Court  is  called  upon  [418]  to  enforce  the  execu- 
tion of ;  and,  if  the  parties  themselves  do  not  give  the  information  which  is  requisite, 
it  is  in  vain  to  look  for  a  prompt  decision  with  reference  to  the  point  in  controversy  ; 
because,  till  inquiry  has  been  made  as  to  the  nature  of  the  trusts,  a  Judge  must 
remain  in  ignorance  of  the  duty  he  has  to  perform.  Where,  then,  a  charitable 
institution  of  this  kind  is  founded — or,  say  it  were  for  a  civil  purpose,  that  we  may 
the  more  temperately  discuss  the  subject — I  apprehend  then,  that  where  a  man 
gives  his  money  to  such  an  institution  for  a  civil  purpose,  one  of  the  duties  of  this 
Court  is  to  take  care  that  those  who  have  the  management  of  it  shall  apply  it  to  no 
other  purpose  so  long  as  it  is  capable  of  being  applied  according  to  the  original  inten- 
tion. And  if,  upon  enquiry,  it  shall  be  found  tnat  in  this  case  the  land  was  originally 
given,  and  the  money  originally  subscribed,  for  the  purpose  of  forming  an  institution 
such  as  the  Attorney-General  in  his  information  has  alleged  that  this  institution 
should  be,  then  those  who  object  to  any  change  in  the  institution  from  its  original 
purposes  are  not  guilty  of  departing  from  the  institution,  hut  are  only  doing  their 
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duty  in  endeavouring  to  prevent  such  a  departure  from  the  purposes  of  the  institu- 
tion in  others ;  and,  if  tne  allegation  is,  that  there  has  been  such  an  alteration  of 
sentiments  on  thepart  of  the  congregation,  they  certainly  do  throw  great  difficulties 
in  the  way  of  the  Court's  carrying  the  trusts  into  execution  in  any  manner  whatever. 

I  must  here  again  advert  to  tne  principle  which  was,  I  think,  settled  in  the  case 
to  which  I  referred  the  other  day  as  having  come  before  the  House  of  Lords  on  an 
appeal  from  Scotland— viz.  that  if  any  persons  seeking  the  benefit  of  a  trust  for 
cnaritafole  purposes  should  incline  to  the  adoption  of  a  different  system  from  that 
which  was  intended  by  the  original  donors  and  founders ;  [419]  ^.nd  if  others  of 
those  who  are  interested  think  proper  to  adhere  to  the  original  system,  the  leaning 
of  the  Court  must  be  to  support  those  adhering  to  the  original  system,  and  not  to 
sacrifice  the  original  system  to  any  change  of  sentiment  in  the  persons  seeking  altera- 
tion, however  commendable  that  proposed  alteration  may  be.  Upon  these  grounds, 
I  have  nothing  at  all  to  do  with  the  merits  of  the  original  system,  as  it  is  the  right 
of  those  who  founded  this  meeting-house,  and  who  gave  their  money  and  land  for  its 
establishment,  to  have  the  trusts  continued  as  was  at  first  intended.  It  is  necessary, 
therefore,  to  make  enquiries  as  to  what  was  the  nature  of  that  original  system ; 
sad  in  the  mean  time,  it  is  perfectly  absurd  that  any  ejectment  should  be  going  on. 

For  these  reasons,  I  shall  now  grant  an  injunction,  not  till  the  hearing  of  the 
Cause,  but  till  the  further  order  of  this  Court ;  the  parties  undertaking  to  account 
for  the  intermediate  rents  and  profits  (except  so  far  as  is  necessary  to  maintain  the 
Minister),  and  to  obey  such  order  as  the  Court  shall  make.  If  the  parties  will  submit 
to  give  that  undertaking,  1  don't  know  how  to  ro  more  promptly  to  a  decision 
than  by  allowing  the  matter  of  inquiry  to  go  to  the  Master  immediately.  I  wish 
there  were  saiy  shorter  mode  of  deciding  it ;  and,  if  by  Mandamus,  or  by  any  other 
proceeding  you  can  propose,  such  a  decision  can  be  accomplished,  I  shall  have  no 
objection. 

[The  parties  having  acquiesced  in  re^rd  to  the  proposed  undertaking,  His  Lord- 
ship then  proceeded  to  direct  the  inquiries,  which  were  afterwards  drawn  up  accord- 
mg  to  the  form  of  the  following  Minutes  :] 

[420]  "  The  Relators  and  defendants  tmdertaking  to  obey  such  order  as  this 
'  Court  may  hereafter  think  fit  to  make,  with  respect  to  the  possession  and  inter- 
'  mediate  rents  of  the  meeting-house,  &c..  Let  the  Defendants  be  restrained  by  the 
"Injunction  of  this  Court  from  further  proceeding  at  law  in  the  ejectment,  &c., 
'and  from  all  other  proceedings  at  law  to  recover  possession,  &c.,  until  the  further 
'  order  of  this  Court ;  and  refer  it  to  the  Master  to  enquire,  in  whom  the  legal  estate 

*  of  and  in  alt  the  trust  premises,  &c.,  is  vested ;  and  who  have  a  right  to  call  in  the 

*  money  due  on  the  promissoxy  note  for  £260.  And  let  the  Blaster  enquire  what  was 
'  the  nature  and  particular  object  (with  respect  to  worship  and  doctrine)  for  the 
'  observance,  teaching,  uid  support  of  which,  each  and  every  of  the  said  charitable 

*  funds  or  estates  respectively  were  or  was  created  or  raised,  distin^ishing  when 
'  and  by  whom  the  same  were  or  was  respectively  created  ;  and  let  tne  said  Master 

*  enquire  and  state,  &c.,  the  usage  of  Protestant  Dissenters  as  to  the  election  of  their 
'  Ministers,  and  the  duration  of  their  office  as  such,  and  particularly  whether  any 
"  agreement  or  imderstanding  was  entered  into  between  the  Relator,  John  Steward, 
"and  the  Defendants,  Joseph  Pearson,  Joseph  Stanley,  Josej^  Baker,  and  Thomas 
"  Williams,  or  any  of  them,  and  the  persons  for  the  time  being  members  of  the  con- 
'  gregation  attoiding  the  said  meeting-house,  and  subscribing  to  its  support,  touching 
'  the  diucatkm  of  the  ministry  of  the  said  John  Steward  in  the  said  meeting-house, 
"&c." 

(1)  15  Ves.  85.   And  see  Attorney-General  v.  Lord  Dudley,  Coop.  146. 

The  principle  of  these  cases,  it  is  conceived,  can  be  no  other  than  that  which  was 
laid  down  by  Lord  Mansfield,  in  Evans's  case,*  when,  speaking  of  the  Toleration 
Act,  he  is  reported  to  have  said,  that  non-conformity  is  render^  by  that  act  "  not 
only  innocent  but  lawful,"  and  that  the  protecting  clauses  of  the  statute  "  have  put  it, 
not  merely  under  the  connivance,  but  under  the  protection  of  the  law — have  estab- 
lished U.  For  nothing  cao  be  plainer,  than  that  the  law  protects  Dothing  in  that  very 
respect,  in  which  it  is,  at  the  same  time,  in  the  eye  of  the  law,  a  crime.  Dissenters, 
by  the  Act  of  Toleration,  therefore,  are  restored  to  a  legal  consideration  and  capacity." 

*  The  judgment  of  the  Court  of  Delegates,"  observes  Dr.  Fumeaux,  in  his  first  letter 
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to  BlaekMiamj;  ijcao  the  iTil^«et  oc  th«  cue  rdemd  to.  '  was  grounded  entirely  upon 
thifl  '^imioa.  ITiaC  th'^  Tolerfction  Art  remoTed  the  CTime,  »s  well  u  the  penklty  of 
mere  Xoo-Caaformitj/  And  a^am,  'The  mve  the  idea  irf  /e^sf  protection  is 
*****"»f**.  the  more  will  it  appear  to  jiutify  the  nrong  exprenkm  of  Lotd  Mansfidd, 
ivmarmnis  the  Dnaentioj;  wonhip— That  it  is  ataUisi^.  If  the  Justices  of  the 
Feaeo  at  Q'lartO'-SemiMU.  or  the  Ktgmux  of  the  l^hop'u  Court,  should  refuse  to 
roister  a  DiMcntin;;  place  of  wonhip,  a  Ifamdaniiu  always  is.  and  must  he,  granted 
tipon  application,  to  eomrel  them  to  the  discharge  of  their  duty."  It  is  upon  the 
same  praieiple,  that,  in  Th«  Kit^  r.  Barter  {Bnn.  126^1.  Lord  Manafidd  ODserves, 
*  A  dwpute,  u:ho  shall  preach  Christian  tkarittf,  may  raise  implacable  feuds  and 
animMities,  ii  breach  of  the  publie  peace,  to  the  reproach  tA  GoTemment,  and  the 
scandal  of  relij^ion  ;  and  to  deny  this  writ  would  be  patting  Protestant  Dissenters, 
and  their  rel^ions  worship,  out  tA  the  protectioo  of  the  law.  The  case  is  entitled  to 
that  protection,  and  cannct  hare  it  in  any  other  mode  than  by  granting  this  writ.  ~ 

i2)  Surel;y  this  does  not  follow.  The  worship  of  the  Supreme  Being  according  to 
tTnitarian  fninci]^  was  never  ill^al ;  and  it  is  behcTcd  to  be  an  historical  uct, 
that  many  Unitarian  coagr^atioiu  qualified  under  the  Toleration  Act.  and  were 
protected  by  that  Act  in  their  worAip.   And  see  3  Mer.  363.  iu>te. 

(.3)  The  aboTe  are  the  eases  commonly  referred  to  as  establishipg  the  principle  of 
interference  by  Courts  of  temporal  juriBoictkm.  in  cases  trf  the  thira  of  those  classes 
into  which  offences  against  religion  have  been  divided  by  the  text-writers,  vis. 
offences  against  God  and  religirat  tm  general^  commonh'  called  Blasphemy  or  Profane- 
ness.  The  other  two  are  Heresy^  of  which  (1  ^prehend)  it  is  certain  that  the  Common 
Law  has  no  cognisance ;  and  Sonrconformit}/,  the  crime  of  which  (as  has  been 
shewn),  was  taken  away  by  the  Toleration  Act.  {Note  :  The  term  Blasphemy  does 
not  seem  in  itself  to  define  any  particular  species  of  ofioice.  Heresies  eTca,  of  which 
the  Common  Law  had  no  cognisance,  were  so  styled.  Its  proper  meaning,  when 
used  at  Common  Law,  appears  to  be  profaneness  against  the  general  principles  of 
religion  and  morality.) 

The  case  of  The  King  v.  Taylor  was  of  *  an  information  in  the  Crown  Office  for 
uttering  blasphemous  etpressions.  such  as  that  Jesus  (%rBBt  was  a  Instard,  religion 
a  cheat,  &c.  Hale  said,  that  svch  kind  of  wideed  blas^temous  vrords  were  not  only 
an  offence  to  God  and  religion,  but  a  crime  a^inst  the  laws,  state,  and  government, 
and,  therefore,  punishable.  For,  to  say  religion  is  a  cheat,  is  to  diasolve  all  moral 
obligation,  whereby  civil  societies  are  preserved  ;  and  Christianity  is  parcel  of  the 
law  ;  and  therefore,  to  reproach  the  Christian  reli^iony  is  to  speak  in  subversion  of 
the  law."  And  see  the  report  of  the  same  case,  3  Keble.  607-621,  where  it  is  added, 
"  these  words,  though  of  ecdesiastical  cognizance,  yet,  that  religion  is  a  cheat,  tends 
to  the  dissolution  of  all  government,  and  therefore  punishable  here." 

The  power  of  the  Temporal  Court  was  called  in  question  in  CuW^  case  (2  Stra.  789). 
— An  information  for  printing  and  publishing  an  obscene  book.  The  Defendant 
moved  in  arrest  of  jud^ent,  on  the  ground  that,  as  an  offence  contra  bones  mores, 
it  was  of  ecclesiaBtical  cognisarce,  but  no  libel  for  which  he  was  punishable  in  the 
Temporal  Courts  ;  and  Lord  C.  J.  Rayvtondy  in  deciding  the  question,  said,  "  If  it 
reflects  on  religion,  virtue,  or  morality — if  it  tends  to  disturb  the  civil  order  of  society 
— [  think  it  is  a  temporal  ofFence." 

Then  followed  the  case  of  "  The  King  v.  Woolston  (2  Stra.  834).  for  blasphemoua 
discourses,  denying  the  miracles  of  our  Saviour."  And  there  the  Court  "  would  not 
suffer  it  to  be  debated  whether  to  write  against  Christianity  in  general  was  not  an 
offence  at  Common  Law,  punishable  in  the  Temporal  Courts,  it  having  been  so 
settled  "  in  the  former  cases."  They  desired,  however,  it  might  be  taken  notice  of, 
that  they  laid  their  stress  on  the  word  general,  a-id  did  not  intend  to  include  disputes 
among  learned  men  upon  controverted  points."  In  the  Report  of  the  same  case  in 
Fittgihbon,  64,  L.  C.  J.  Raymond,  after  referring  to  Lord  Hale's  opinion,  in  Taylor's 
ease,  above  mentioned,  is  made  to  say  he  woum  have  it  taken  notice  of,  "  that  ve 
do  not  meddle  with  any  difference  of  opinion,  and  that  we  interpose  only  where 
the  very  root  of  Christianity  ittelf  is  struck  at,as  it  plainly  is  by  this  allegorical  scheme, 
the  New  Testament,  and  the  whole  relation  of  the  life  and  miracles  of  Christ  bei*g 
denied," 

See,  as  to  the  doctrine  of  this  case,  Starkie's  Law  of  Libel,  496,  496  ;  and,  on  the 
subject  of  the  prosecution  of  WoUston.  the  preface  to  Lardner's  Vindication  of  the 
miracles  of  our  Saviour,"  against  his  attacks. 
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Ab  to  this  head  of  oftence,  in  general,  the  division  made  by  the  text-writers  should 
be  remembered  ;  vis.  into  the  following  heads  : — 

1.  Denying  the  being  or  providence  of  God,  and  contumelious  reproaches  of 
Christ  (for  which  we  are  referred  to  Taylor's  case,  above  noticed). 

2.  Profane  scoffing  at  the  Scriptures,  or  exposing  any  part  thereof  to  contempt 
or  ridicule. 

3.  Impostures  of  religion,  &c.  (for  which  Nailer's  case  is  cited). 

4.  "  Certain  immoralities" ;  as  tending  to  subvert  all  religion  or  morality,  which 
are  the  foundation  of  government. 

5.  "  Seditious  words,  in  derogation  of  the  established  religion,"  as  tending  to  a 
breach  of  the  peace. 

(See  Hawkins — Pleas  of  the  Crown,  c.  5.) 

To  the  same  effect  are  the  following  :  "  Blasphemy  consists  in  the  dental  of  the 
being,  attributes,  or  nature  of,  or  uttering  impious  and  profane  things  against  God, 
or  the  authority  of  the  Holy  Scriptures.  But  it  is  only  committed  by  uttering  such 
things  in  a  scoiHng  and  railing  manner,  out  of  a  reproachful  disposition  in  the 
speaker,  and,  as  it  were,  with  passion  against  the  Almighty,  rather  than  with  any 
purpose  of  propagating  the  irreverent  opinion.  The  like  sentiments,  uttered  dis- 
p&fluonately,  are  still  criminal,  but  constitute  a  crime  of  a  different  sort,  rather  heresy, 
orapoatacv,  than  blasphemy."  Hume  on  Crimea,  Vol.  II.  c.  618  ;  and,  in  support  of 
the  same  doctrine,  the  writer  cites  Voet  and  Clarus. 

Aikenkead*s  case,  the  single  finstance  to  be  found  of  capital  judgment  for  blas- 
phemy under  the  Scotch  statutes,  tends  strongly  to  confirm  this  doctrine.  The 
mdictment  there  was  said  to  be  founded  "  on  the  law  <A  God.  the  law  of  this  and  all 
other  well-governed  realms,  and  specially  the  2l8t  Act,  Ist  Pari.  Ch.  2,  and  the  11th 
.^ct.  5th  Sess.  of  Ist  Pari.  Will.  III.  "  ;  and  it  charged  {inter  alia)  that  the  pannel 
bad  called  the  Old  Testament  Ezra's  Fables  (profanely  alluding  to  iEsop's  Fables), 
Christ  an  impostor,  who  had  learned  magic  in  Egypt,  &c.  ;  that  he  rejected  the 
mysteries  of  the  Trinity  and  Incarnation  ;  maintained  that  God,  the  world,  and 
nature,  were  the  same  thing  ;  preferred  Mahomet  to  Jesub ;  hoped  he  should  see 
(%riatianity  extirpated,  &c.  The  Court  found  "  Cursing  or  railing  upon  any  of  the 
persons  of  the  blessed  Trinity  relevant  to  infer  the  pains  of  death  ;  and  tiieotit^ 
crime*  likewise  relevant  to  iruer  an  arbitrary  punishment " ;  and  the  Jury  finding 
that  the  pannel  had  railed  against  the  first,  and  also  cursed  and  railed  upon  the 
■eeond,  person  of  the  Holy  Trinity,  and  the  other  crimes  in  the  libel  proven,  the  Court 
u^udged  him  to  be  handed,  and  he  was  executed  accordingly.  (Madaurin's  Grim. 
Gases,  12.) 

The  reinarks  of  Hume  (Hume  on  Crimes,  cit.  sup.)  on  this  case  are,  that  "  it 
appears  to  have  been  tried  with  a  rigorous  disposition,  not  on  the  part  of  the  Court, 
but  of  the  Assise,  who  found  the  Pannel  guilty  of  railing  at  and  cursing  Christ, 
without  proof  of  bis  having  directly  done  so,  and  only  uiwi  inference  from  opinions 
occasionally  vented  ;  whereas  in  the  trial  of  crimes  which  consist  in  uttering  words, 
and  are  made  capital  by  statute,  it  seems  to  be  the  sounder,  as  it  certainly  is  the  more 
humane  construction,  that  the  thing  itsAf  must  be  said  explicitly  and  directly  in 
such  a  palpable  and  open  form  that  every  one  who  hears  the  words  shall  know  the 
Law  to  De  infringed." 

(4)  The  Statute  1  Elus.  c.  1,  applies  to  offences  of  the  first  class,  or  those  which 
come  under  the  denomination  of  Heresy  " ;  and  by  that  statute  it  is  declared, 
that  no  tenets  shall  be  considered  heretical  by  the  High  Commission  Court  (thereby 
established)  but  those  which  had  been  settled  to  be  so,  first,  by  the  words  of  the 
Canonical  Scriptures  ;  secondly,  by  the  first  four  general  councUs,  or  such  others  as 
have  only  used  the  words  of  Scripture  ;  or,  thirdly,  which  should  thereafter  be 
declared  such  by  Parliament  with  the  assent  of  the  clergy  in  convocation.  Now, 
if  this  statute  be  taken  as  defining  what  is  Christianity  by  the  Common  Law  of 
En^and  (as  it  seems  to  be  that  which  is  alluded  to  in  the  above  argument),  then  the 
denial  of  the  Trinity  can  be  considered  as  an  offence  against  the  Common  Law,  only 
as  coming  within  one  of  the  two  first  of  the  above  descriptions,  vig.  as  settled  to  be 
heretical,  either  by  the  words  of  the  Canonical  Scriptures,  or  by  such  of  the  general 
councils  as  aforesaid.  If  by  the  former,  it  may  be  asked,  who  is  to  settle  the  question, 
vhen  the  parties  asserting  and  denying  the  doctrine  of  the  Trinity  equally  appeal  to 
the  Canonical  Scriptures  in  defence  of  their  respective  opinions  t   The  High  Com- 
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mission  Court  is  abolished,  and  the  authority  given  to  that  Court  in  matters  of 
heresy  is  extinct,  as  wel]  as  the  crime  of  heresy  itself.  The  only  ground  (as  is 
settled  by  the  oases  referred  to  in  the  preceding  note)  upon  which  the  magistrate  can 
now  interfere  to  restrain  or  punish  any  principles  relating  to  religion  is  on  account 
of  their  tendency  to  the  subversion  of  government,  or  those  injuries  to  social  order 
which  fall  under  the  denomination  of  a  breach  of  the  peace.   If  his  interference  is 

Ssrmitted  in  such  cases  upon  any  other  principle,  there  is  an  end  of  religious  liberty, 
ut  if  that  which  constitutes  the  assertion  of  the  doctrine  in  question  to  be  an  offence 
against  Common  Law  be  the  authority  of  councils,  then  there  is  no  reason  for  restrain- 
ing the  authority  of  councils  to  the  heresy  of  denying  the  Trinity,  and  not  extending 
it  to  every  doctrine  which  the  same  councils  have  pronounced  to  be  heretical.  Lord 
Coke  observes  upon  this  Act  of  Parliament,  "  that  no  statute  standeth  now  in  force, 
and  at  this  day  no  person  can  be  indicted  or  impeached  for  heresy,  before  any  tem- 
poral judge,  or  other  that  hath  temporal  jurisdiction."  The  High  Commission 
Court  was  abolished  by  16  Car.  I.  c.  11.  But  by  its  abolition  little  would  appear 
to  be  gained  to  the  cause  of  religious  liberty  if,  as  (seems  to  be  the  unavoidable  conse- 
<i]^uence  of  admitting  the  validity  of  this  argument)  the  King's  Courts  are  to  be  con- 
sidered as  now  invested  with  precisely  the  same  authority^ 

(5)  By  the  Statute  29  Car.  2,  c.  9,  the  writ "  De  Hssretioo  comburendo  "  was  taken 
away,  and  the  ofience  of  heresy  is  considered,  and  (I  believe)  admitted  by  all,  to  have 
been  then  left  subject  only  to  ecclesiastical  censures.  (Note :  The  Toleration  Act 
suspends  all  ecclesiastical  censures  against  the  persons  protected  by  it — so  that  even 
the  ecclesiastical  jurisdiction  over  heresy  is  now  done  away  with.)  The  statute  9  &  10 
W.  3,  c.  32,  revives  the  temporal  jurisdiction  over  that  species  of  heresy  which  consists 
in  the  denial  of  the  Trinity  ;  and  the  preamble,  and  introductory  part  of  the  enacting 
clause  of  that  statute  seem  to  be  treated  in  this  part  of  the  argument  as  defining,  by 
legislative  authority,  the  supposed  offence  at  Common  Law.  That  statute,  howev^, 
has  been  repealed  by  the  53d  of  the  King  ;  and  it  is  conceived  that  heresy,  considered 
as  a  civil  offence,  has  expired  with  it.  Supposing  this  to  be  the  case,  then  the  denial 
of  the  Trinity,  if  still  a  crime  at  Common  Law,  must  be  so  by  reason  of  its  falling 
under  the  head  of  blasphemy  or  profaneness.  But  the  ground  upon  which  offences 
of  that  description  are  cognisable  oy  the  temporal  courts  is  their  tendency  to  subvert, 
or  to  disturb,  the  security  of  civil  society.  And  then,  if  the  language  of  statutes  is  to 
be  taken  as  declaratory  of  the  law  by  iixference  only  from  the  expressions  contained 
in  them,  the  statute  of  19  0.  3,  c.  44,  extending  the  benefit  of  the  Toleration  Act  to 
such  persons  as  shall  sign  "a  declaration  of  their  belief  that  the  Scriptures  contain 
the  revealed  will  of  God,"  when  coupled  with  the  late  statute  admitting  Unitarians 
to  the  like  benefit,  may  be  considered  as  containing  the  sense  of  the  L^islature  upon 
that  which  is  essential  to  the  security  of  the  state  in  matters  of  religion.  And.  on  the 
other  hand,  if  statutes,  made  for  a  particular  purpose  are,  though  repealed,  to  be 
taken  as  declaratory  of  legislative  intendment,  there  can  be  no  use  at  all  in  repealing 
them.  In  some  of  the  statutes  repealed  by  the  Toleration  Act,  non-ccnformity  is 
stigmatized  as  felonious.  Will  it  therefore  be  contended  that,  although  those 
statute  are  reperled,  yet  their  language  must  be  taken  as  declaratory  of  the  Common 
Law,  and  that  non-conformity  therefore  not  only  was  then,  but  remains  to  this  day, 
a  felony  1 

See  also  what  is  said  by  Mr.  Justice  Ashhurst,  in  The  King  v.  Annett,  Blackst. 
Rep.  395,  with  respect  to  the  ground  upon  which  the  Christian  Religion  is  said  to 
constitute  part  of  tne  law  of  England.  And  see,  in  general,  the  articles  "  Heresy 
and  "Profaneness,"  2  Bum's  £ccl.  Law,  304;  3  Burn's  Eccl.  Law,  215;  and  the 
references  to  Hanging  and  Gibson.  See  also,  with  respect  to  the  law  of  Scotland, 
which  stands  on  precisely  the  same  footing,  Hume  on  Crimes,  under  the  same  heads 
as  above. 

(6)  The  prosecution  against  Mr.  Wright  of  Liverpool^  the  only  one,  it  is  appre- 
hended, which  could  bo  intended  to  be  here  refored  to,  has  since  been  abandoxwd. 

(7)  Ambl.  228.  See  7  Ves.  Jun.  76.  This  case  of  Da  Costa  v.  Depaz  serves 
strongly  to  exemplify  the  distinction  before  (p.  377,  note)  taken  between  the  act  of 
worship  and  the  inculcation  of  doctrine.  In  that  case  an  institution  for  teaching  the 
Jewish  law  was  held  bad ;  but  Synagogues  are  protected  ;  and,  in  the  late  case  of 
Lazarus  v.  Simmonds  (at  Nisi  Prius,  May  6,  1818,)  T  am  informed  that  Mr.  Justice 
(now  Lord  Chief  Justice)  Abbott  would  not  hear  of  any  argument  to  the  contrary. 
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(8)  If  the  notion  of  the  denial  of  the  Trinity  being  an  offence  indictable  at  common 
law  were  abandoned,  it  would  then  be  difficult  to  say  upon  what  ground  it  can  be 
considered  as  an  offence  at  all,  unless  nonconformity  (not  withstanding  the  opinion  of 
Lord  Mcmsfidd  and  the  other  judsea  in  Evans's  case)  oe  itself  an  offence.;  and,  if  tJiat 
be  so,  why- are  the  courts  to  interfere  for  the  protection  of  any  class  of  Dissenters,  or 
ot  any  diraenting  establishment  f  But,  that  the  Courts  do  so  interfere,  and  are  com- 
pellable  so  to  interfere,  in  the  case  of  Dissenters  not  impugning  the  Trinity,  is  estab- 
lished by  the  cases  referred  to  at  the  beginning  of  this  argument.  Besides,  there 
seem  to  be  other  reasons  for  questioning  whether  the  application  here  made  to  the 
case  in  point  from  other  cases  in  which  the  Court  refuses  its  interference  on  the 
ground  of  the  illegality  of  acts  which  are  nevertheless  not  indictable  will  bear  a  close 
investigation.  As,  for  example,  the  trading  with  an  alien  enemy — for  the  illegality 
of  that  act  depen(^  on  positive  prohibition,  which  cannot  be  predicated  of  the  case 
before  us* 

(9)  53  Geo,  3,  c.  160,  s.  3,  repealing  the  acts  of  the  Ist  pari,  of  Chui  Zd*  o<  21|  and 
1st  pari,  of  K.  Will.  sess.  5,  o.  1 1 .   By  the  first  of  which,  entitled— 

*  An  Act  against  the  crime  of  Blasphemy,"  after  reciting  "  that  there  bath  been 
no  law  in  this  kingdom  against  the  horrible  crime  of  blasphemy,"  it  is  ordained,  "That 
whosoever  hereafter,  Dot  being  distracted  in  his  wits,  snail  rail  upon,  or  curse,  God, 
or  any  of  the  persons  of  the  blessed  Trinity — or  whosoever  hereafter  shall  deny  God, 
or  any  one  of  the  persons  of  the  blessed  Trinity,  and  obstinately  continue  therein, — 
shall  De  processed,  and,  being  found  guilty,  shall  be  punished  with  death." 

And  by  the  second  of  the  said  acts,  entitled — 

*  Act  against  Blasphemy,"  the  former  act  is  confirmed,  and  it  is  further  ordained, 
'  That  whoever  hereafter  shall,  in  their  writing  or  discourse,  deny,  impugn  or  quarrel, 
s^e  or  reason  against  the  Being  of  God,  or  any  of  the  persons  of  the  Blessed  Trinity, 
or  the  authority  of  the  Holy  Scriptures  of  the  Old  and  New  Testament,  or  the  provi- 
dence of  God,  m  the  government  of  the  world,  shall  for  the  first  fault  be  punished 
with  imprisonment,  ay,  and  while  they  give  publick  satisfaction  in  sookcloath  to  the 
congregation  within  which  the  scandal  was  committed.  And  for  the  second  fault, 
the  delmquent  shall  be  fined  in  a  year's  valued  rent  of  his  real  estate,  and  the  twen- 
ti^h  part  of  his  free  personal  estate,  &c.,  besides  his  being  imprisoned,  ay,  and 
while  ne  make  a  fair  satisfaction  ut  supra.  And  for  the  third  fault,  he  shall  be 
punished  with  death,  as  an  obstinate  blasphemer."  The  act  goes  on  to  commit  the 
eiecution  thereof,  for  the  first  fault,  to  all  magistrates,  &c.,  for  the  second  fault,  to  all 
sheriffis,  &c.,  and  for  the  third  fault,  it  commits  the  execution  of  the  said  act  *  to  the 
L>rd8  of  his  Majesty's  Justiciary." 

There  is  no  instance  of  capital  judgment  on  either  of  these  statutes,  except  that 
d  Aikenhead  (before  noticed) ;  and  only  two  of  prosecutions— those  of  Kinnwmovih 
and  Borihvndc, — in  the  first  of  which  the  prosecution  was  dropped,  and  in  the  other 
the  pannel  fled  the  country.    (See  Hume  on  Crimes,  vol.  2,  c.  618.) 

(10)  57  Geo.  3,  c.  70,  repealing  the  excepting  clause  of  the  Irish  stat.  6  Geo,  1, 
c  5,  and  eztenduig  to  Irdand  the  provisions  of  19  G.  3,  c.  44,  and  S3  G.  3,  c.  160. 

*  Evans  v.  The  Chamberlain  of  London.  (Appendix  to  Fumeaux's  Letters. 
2  Bum's  Eccl.  Law,  207.  And  Harrison  v.  Evans  (in  error),  6  Bro.  P.  C.  181 ;  [3  Bro. 
P.  C.  465,  2d  ed.l) 

*  There  never  was  a  single  instance,  from  the  Saxon  times  to  our  own,  in  which  a 
man  was  ever  punished  for  erroneous  opinions  concerning  rites  and  modes  of  worship, 
hut  upon  some  positive  law.  The  Common  Law  of  England,  which  is  only  common 
reason  or  usage,  knows  of  no  prosecution  for  mere  opinions.  For  atheism,  blas^iemtfy 
and  reviling  the  Christian  rdigion,  there  have  been  instances  of  persons  being  prose- 
cuted and  punished  upon  the  Common  Law,  but  bare  nonconformity  is  no  sin  by  the 
Common  Law."  Per  L.  C.  J.  Mansfield,  2  Bum,  218.  And  see  Mr.  J.  Foster's 
opinion  on  the  same  case,  ib.  209. 
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[421]  Wither  v.  The  Dean  and  Chaftbb  of  Winchester,  and  Lampard.  Juiy  22, 

1817. 

[See  Duke  of  Marlhorough  v.  St.  John,  1852,  5  De  G.  &  Sm.  179  ;  Ross  v.  Arfcoci, 
1868,  L.  R.  3  C.  P.  669  ;  Sowerby  v.  Fryer,  1869,  L.  R.  8  Eq.  422.] 

Lease  from  Dean  and  Chapter,  with  covenant  not  to  make  sale  of  or  take  any  timber- 
trees  growing  or  to  grow  on  a  certain  part  of  tlie  premises  save  for  the  necessary 
building,  or  repairing,  &c.,  of  their  catnedral  church,  or  of  the  church  buildings 
thereto  belonging.  Bill  by  Irasee  to  restrain  the  Dean  and  Chapter  from  selling 
or  cutting  except  for  the  purposes  aforesaid.  Injunction  obtained  on  filing  the 
bill  dissolved  on  the  coming  in  of  the  answer,  stating  that  the  whole  of  the  timber 
was  wanted  for  the  purpose  of  repairs ;  the  covenant  not  extending  to  deprive 
them  of  the  right  which  they  might  have  exercised  independent  of  it ;  and  Deaite 
and  Chapters,  like  other  ecclesiastical  persons,  not  being  liable  to  be  restrained  in 
cases  of  waste,  either  by  prohibition  or  injunction,  except  in  the  eodesiastieal  court, 
or  at  the  suit  of  the  crown.  It  seems  that  the  right  to  cut  timber  for  the  purpose 
or  repairs  extends  to  selling  timber  and  applying  the  produce. 

The  Bill  stated,  that  by  Indenture  (26th  Nov.  1814)  the  Defendants,  the  Dean  and 
Chapter  of  Winchester,  demised  to  the  Plaintiff,  for  twenty-one  years,  the  mansion- 
house,  &c.,  of  Manydovm,  county  of  S<mthamj>ton,  "  and  all  demrane  lands  and 
"  premises  then  or  at  any  time  occupied  therewith,  and  all  profits  and  advantages 
"  thereof,  in  as  beneficial  a  manner  as  at  any  time  theretofore  the  same  had  been  used 
"  or  occupied,"  together  with  certain  other  premises ;  with  a  reservation  to  the  lessors, 
and  their  successors  (among  other  things),  "  of  all  timber-trees  then  growing  or  to 
"  grow  thereon,  with  free  ingress,  egress,  and  regress,  to  cut  and  carry  away  the 
"  same."  The  indenture  contained  a  covenant  on  the  part  of  the  Plainti:S  not  to  cut 
any  of  the  coppices  except  at  seasonable  times,  nor  to  grub  up,  except  certain  parts  of 
the  said  coppices  therein  mentioned.  There  was  also  a  covenant  on  the  part  of  the 
Defendants  that  the  Plaintifi,  his  executors,  &c.,  should  and  lawfully  might,  yearly 
during  the  term,  cut  and  take  sufficient  house-bote  for  the  maintenance,  continuance, 
and  new  building  of  the  houses  then  being  on  the  premises,  with  sufficient  firewood, 
hay-bote,  plough-bote,  cart-bote,  and  fold-bote,  to  be  employed  on  the  premises, 
without  sale  of  timber,  [422]  waste  or  destruction.  Also  that  the  Defendants  should 
not,  during  the  term,  make  any  sale  or  grant  of,  or  take,  any  timber-trees  growing 
or  to  grow  on  certain  parts  of  the  demised  premises  therein  specified  (called  "  The 
"  Upper  Park,  Lotoer  Park,  and  Morwell  Rows),  save  for  the  necessary  building, 
"  repairing,  upholding,  and  amending  of  the  cathedral  church  of  Winchester,  or  the 
**  church  buildings  thereto  belonging,  and  in  such  case  leaving  upon  the  premises 
"  from  time  to  time  sufficient  timber  for  the  repair  of  the  buildings  thereon,  for 
"  fences,  &c.,  and  for  the  timber-botes  aforesaid." 

The  bill  further  stated  that,  at  the  time  of  the  execution  of  this  indenture,  the 
Flaintii!  was  in  possession  of  the  demised  premises;  that  there  were  then  large 
quantities  of  timber  and  other  trees  on  that  part  of  the  premises  called  The  U pper  and 
Lower  Park  and  MorweU  Bows,  within  a  near  view  of  the  house  in  which  the  Plaintiff 
resided,  and  very  ornamental  thereto  ;  that  none  of  those  trees  were  then  wanted 
for  the  purposes  specified  in  the  exception  above  noticed,  but  that,  nevertheless, 
the  Defendants  (the  Dean  and  Chapter)  in  the  month  of  January  last,  gave  orders 
to  their  woodward  to  enter  and  cut  down  divers  of  the  trees  so  growing  in  the  Lower 
Park,  in  consequence  of  which  the  PlaintifE  appHed  by  letter  to  the  other  Defendant 

who  was  the  solicitor  and  agent  to  the  Dean  and  Chapter),  stating  the  injury  which 

as  he  apprehended)  would  be  sustained  by  him  in  the  execution  of  those  orders,  and 
the  expenses  he  had  been  at  in  improvements  on  the  premises,  which  would  thus  be 
rendered  ineffectual,  referring  to  the  clause  of  the  indenture,  as  introduced  for  his 
special  protection  against  Buch  injury ;  and  threatening  to  proceed  for  an  injunc- 
tion in  case  the  Defendants  should  not  desist ;  to  which  ne  received  for  answer,  iha,t 
the  woodward  having  reported  to  the  Dean  and  Chapter  certain  trees  in  the 
[423]  Lotoer  Park  as  proper  to  be  cut,  they  had  given  directions  accordingly,  but 

were  ready  to  sell  them  standing  to  the  PUuntin,  if  be  wished  to  preserve  them, 

upon  a  fair  valuation. 
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The  Bill  charged  that  this  offer  on  the  part  of  the  Defendonta,  by  their  agent, 
wu  evidence  that  the  trees  in  question  were  not  wanted  for  the  piuposes  of  repairs, 
£c  It  stated  that  the  PlaintiiG^  conceiving  they  had  no  right  to  cut  except  for  such 
piu^wses  as  aforesaid,  declined  the  offer  and  informed  them  of  his  intention  to  institute 
the  present  proceedings.  And  it  accordingly  prayed  "  an  injunction  to  restrain  the 
'  Ddeadants  (the  Dean  and  Chapter),  their  woodwards,  servants,  agents  and  work- 
"  men,  during  the  continuance  of  the  term  aforesaid,  from,  making  any  sale  or  grant, 
"  or  taking  or  cutting  any  of  the  timber  or  other  trees  then  growing  or  to  grow  on  the 
"  premises  therein  specified  except  for  the  purposes  aforesaid." 
The  Injunction  was  moved  for  and  obtained  upon  affidavit. 

The  Defendants  (the  Dean  and  Chapter)  afterwards  put  in  their  answer,  whereby 
they  stated,  that,  at  the  time  of  the  execution  of  the  indenture  in  the  bill  mentioned, 
the  Plaintiff  was  in  possession  under  a  lease  from  the  Dean  and  Chapter  to  his  (the 
Pluntiff's  father),  which  lease  contained  the  same  covenants,  with  respect  to  the 
timber  and  coppice  wood,  as  were  contained  in  the  indenture  in  question  ;  and  that 
other  leases  of  the  same  |n«mise8  with  the  like  covenants  had,  from  time  to  time, 
for  a  great  many  years  past,  been  granted  by  the  Dean  and  Chapter  to  the  Plaintiff's 
ancrators.  The  answer  then  referred  to  various  breaches  of  covenant  said  to  have 
been  committed  by  and  on  the  part  of  the  [424]  Plaintiff  ;  and  it  further  stated  that 
timber  was  at  that  time  wanted  for  repairs  of  the  cathedral,  and  of  other  church  build- 
ings, to  so  considerable  an  amount  that  the  whole  of  the  timber  then  growing  on  the 
premises  would  be  insufficient  for  the  purpose  of  supplying  them.  It  further  stated 
that  alterations  had  been  made  in  the  premises  by  the  Plaintiff,  since  the  date  of  the 
indenture,  by  throwing  an  adjoining  coppice  into,  so  as  to  make  it  form  a  part  of, 
the  premises  described  in  the  indenture  by  the  name  of  the  Lower  Park ;  and  the 
IMendanta  therefore,  disclaiming  any  intention  of  cutting  timber  on  that  part  of  the 
premises  to  which  the  covenant  extended,  insisted  upon  their  right  to  cut,  for  the 
purpose  of  repairs,  upon  the  premises  so  lately  taken  into  the  Lower  Park,  as  not  being 
mclnded  in  the  covenant.  They  represented  that  they  (the  Defendants)  were  in  the 
habit  of  selling  the  timber  on  other  estates  belonging  to  them  in  distant  parts  of  the 
country,  and  applying  the  produce  to  the  purpose  of  repairs ;  and  insisted  that  they 
were  not,  by  tne  covenants  in  the  indenture,  restrained  from  so  disposing  of  the 
timber  in  question.  That  the  improvements  stated  in  the  bill  to  have  been  made  by 
^  Plaintiff  were  made  without  the  consent  of  the  Defendants,  and  also,  in  some 
respects,  in  breach  of  his  covenants. 

A  motion  was  now  made,  on  behalf  tA  the  Defendants  (the  Dean  and  Chapter)  to 
diMolve  the  injunction. 

LecLck,  BeU,  and  DovadesvoeUt  in  support  of  the  motion,  insisted  on  the  right  of  the 
Defenduita  to  cut  for  the  purposes  of  repairs,  according  to  the  representation  made 
by  their  answer,  and  that  such  right  extended  to  ornamental  timber,  although,  out  of 
complaisance  to  their  tenants,  they  had  not  usually  exercised  it  with  regard  to  orna- 
mental timber.  But  the  offer  contained  in  La7nr{i^^'pard's  letter  to  the  Plaintiff, 
viz.  to  sell  the  trees  standing  at  a  valuation,  was  a  mere  matter  of  courtesy,  and  did 
not  amount  to  any  evidence  that  the  trees  were  not  in  fact  wanted  for  repairs,  since 
the  money  which  would  be  paid  for  them  might  have  been  so  applied.  That  it 
would  be  attended  with  great  inconvenience  and  loss  to  the  Defendants  if  it  should 
be  held  that  they  were  bound  to  apply  the  identical  timber,  and  not  the  produce 
—the  premises  in  question  being  at  the  distance  of  eighteen  miles  from  the  cathedral, 
and  the  priniaple  of  course  ^tending  to  all  the  estates  belonging  to  the  Defendants, 
situated  at  whatever  distance,  and  they  referred  to  a  case,  lately  decided  at  the  Rolls, 
of  Bseier  College  (the  Attorney-General  r.  Geary,  Bdls,  June  20.  See  3  Mer.  613), 
and  what  is  said  by  Lord  Hardwicke  in  Knight  v.  Mosely  (Ambl.  176). 

Sir  Samud  BomilLy  and  Shadwell,  contra,  in  support  of  the  injunction.  Two 

nitions  have  been  made — first,  whether  the  timber  protected  by  this  injunction 
in  fact  lie  within  the  premises  excepted  by  the  covenant  in  the  indenture, 
and  secondly,  whether,  supposing  it  not  to  be  so  included,  these  Defendants  have  a 
right  to  cut  except  for  the  purpose  of  applying  the  identical  timber  towards  the 
repairs  of  the  cathedral  and  buildings.  As  to  the  first  question,  the  affidavit  filed  in 
support  of  this  injunction  is  positive  and  conclusive,  and  the  answer  very  vague 
and  unsatisfactory.  Besides,  in  all  cases  of  doubtful  covenant,  the  Court  will  adopt 
that  constTUcticoi  which  is  most  favourable  to  the  covenantee.   On  the  second  point ; 
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in  Knight  v.  Mosely  the  question  did  not  arise  ;  and  the  case  referred  to,  of  Exxitf 
College,  is  no  authority  for  the  present,  depending,  as  it  did,  on  its  own  [4263  pwuliat 
oiroumstances,  so  that  the  general  question  remains  unaffected  hy  its  decision.  Hub 
question,  also,  it  must  be  observed,  is  wholly  independent  of  what  may  or  may  not 
be  the  true  construction  of  the  covenant ;  as  it  affects  the  general  rights  of  ecclesi- 
BStical  corporations  with  respect  to  the  cutting  of  timber  on  th6ir  estates,  as  to  which  it 
may  be  generally  stated  that  ecclesiastical  persons  have  no  such  right  except  for  the 
purpose  of  necessary  repairs  ;  and  that  the  Statute  (13  Eliz.  c.  10)  which  restrains 
alienation  by  such  persons  on  the  ground  of  dilapidation,  although  it  refers  in  express 
words  only  to  the  ruin  and  decay  of  buildings,  is  by  a  parity  of  reason  to  be  extended 
to  timber  or  any  thing  else  which  constitutes  part  of  the  inheritance.  (See  2  Burn's 
Eccl.  Law,  152,  and  the  authorities  there  referred  to.) 

Leach  in  reply.  A  Lessee  cannot  assert  any  right  in  derogation  of  his  lessor's 
title.  In  this  case,  admitting  that  the  Dean  and  Chapter  were  bound  specifically  to 
apply  the  timber  cut  to  the  purposes  of  repairs,  that  would  not  give  their  tenant  a 
right  to  restrain  them  from  cutting,  unless  they  are  so  restrained  by  the  express 
terms  of  their  covenant.  And  see  Jefferaon  v.  the  Bishop  of  Durham  (1  Bos.  &  Pull. 
105),  and  Knight  v.  Mosely  (Ambl.  176.  Bradly  v.  Stracy{oT  Stretchy  v.  Francis), 
3  Barnard,  399  ;  2  Atk.  217.  Hoskins  v.  Featherstone,  2  Bro.  G.  C.  552).  But  the 
exception  in  the  covenant  is  for  the  purposes  of  repairs  generally,  and  the  injunction 
at  all  events  is  too  extensive  in  terms,  comprehending  equally  the  act  of  cutting, 
and  of  selling  when  cut. 

The  Lord  Chancellor  [Eldon].  If  the'  Bean  and  Chapter  want  the  whole  of  the 
tim-{427]-ber  on  the  premises  in  question,  for  the  purposes  of  repairs,  there  can  be  no 
doubt,  independently  of  the  covenant,  that  they  would  be  justified  in  insistang  that 
the  whole  shall  be  so  applied.  Unless  the  interests  of  Deans  and  Chapters  are  capable 
of  being  distinguished  from  those  of  other  ecclesiastical  bodies  in  some  respect  vmch  I 
am  unable  to  mscern,  they  have  this  limited  right  to  the  timber  without  any  special 
provision.  I  concur  in  the  remark  of  Lord  C.  J.  Eyre  in  Jefferaon  v.  tht  Bishop  of 
Vurham  (1  Bos.  &  Pull.  120,  129),  on  the  good  effect  which  is  likely  to  result  from 
the  discussion  of  such  questions.  And  it  was  by  that  case  settled,  that  as  only  the 
patron  can  prevent  a  Rector  or  Vicar,  so  a  Bishop  cannot  be  prevented  otherwise 
than  by  prohibition,  or  by  injunction  at  the  suit  of  the  Crown,  by  its  Attorney-General. 
from  exercising  the  right  in  question. (1)  The  case  of  Mosely  v.  Knight  (Ambl.  176) 
decides  that  the  patron  has  the  same  right  against  a  Rector,  which  the  Crown,  or  the 
Metropolitan,  may  exercise  in  the  case  of  a  Bishop.  There,  too.  Lord  Hardwicke 
expressly  declares  (if  his  words  are  rightly  reported),  that  parsons  may  not  only  fell 
timber  or  dig  stone  to  repair,  hut  that  they  have  been  indulged  in  selling  such  timber 
or  stone,  where  the  money  has  been  applied  in  repairs.  Whether  it  might  be  ^ro- 
E428]-per,  in  this  case,  for  the  Court  to  interfere  by  injunction,  i£  an  apjdication 
were  made  by  a  party  having  a  right  to  apply  to  the  Court  for  such  purpose,  it  is  not 
for  me  now  to  determine ;  and  I  shall  only  observe  this  singularity  in  the  case,  that, 
supposing  the  representation  made  by  the  Defendants  to  be  correct,  that  the  whole 
of  the  timber  is  necessary  to  be  cut  down  for  the  purpose  of  repairs,  there  would  be  no 
timber  left  for  the  like  purposes  hereafter. 

Now  it  is  impossible  to  eay  that  a  tenant  holding  under  a  particular  agreement 
is  not,  with  respect  to  the  right  of  the  ecclesiastical  person  (his  landlord)  to  cut  for 
the  purpose  of  repairs,  an  uninterested  stranger  except  so  far  as  he  may  have 
derived  any  right  or  interest  under  or  by  virtue  of  his  agreement.  He  can  therefore 
have  no  title  to  interpose  by  any  restrictions  on  the  right  of  his  landlord  except 
what  his  agreement  gives  him.  In  the  present  case,  ^e  covenant  must  be  con- 
strued with  reference  to  the  actual  situation  of  the  parties  at  the  time  it  was  entered 
into.  It  has  indeed  been  made  a  point  of  some  controversy  whether  an  ecclesiastical 
person  is  bound  specifically  to  apply  the  timber  he  has  cut  for  the  purpose  of  repairs 
towards  the  actual  repairs  for  which  it  was  wanted.  If  the  case  referred  to  be 
correctly  reported,  it  was  Lord  Hardwicke^s  clear  opinion  that  ecclesiastical  persons 
are  not  so  restricted,  and  I  shall  only  add  that,  if  it  were  otherwise,  the  obligation 
imposed  upon  them  would  tend  greatly  to  defeat  the  general  intention  of  law,  that 
the  possessions  of  the  Church  shall  constitute  a  fund  for  the  maintenance  of  the 
Church,  if  ecclesiastical  bodies  are  compelled  in  every  instance  to  apply  the  identical 
timber  by  removing  it  from  the  most  distant  parts  of  the  country  in  which  it  may 
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happen  that  their  property  lies.  The  true  meaning  of  the  coTenant  coutd  not  be 
to  alter  the  situation  of  [429]  parties  as  to  the  nght  intended  to  be  reeerred  hy 
it;  and  there  is  nothing  in  the  terms  to  justify  such  a  construction.  In  every 
former  lease,  as  well  as  tne  present,  the  Defendants  have  expressly  reserved  to  them- 
selves the  same  right  of  cutting. 

I  am  therefore  of  opinion  that  the  Plaintiff  in  this  case  has  no  equity  which  this 
Court  has  a  right  to  administer,  or  which  authorises  me  to  maintain  the  injunction. 
I  shall  only  add,  as  matter  of  general  observation,  which  may  be  applicable  in 
the  present  instance,  that,  if  there  should  ever  happen,  by  cutting  timber  for  repairs, 
not  to  be  enough  left  for  the  purposes  of  repairs  in  future,  that  would  necessarily 
be  a  matter  of  very  bad  and  serious  consequence. 

[Injunction  dissolved.] 

Keg.  Lib.  B.  1816,  fo.  1360. 

(Ij'The  Crown  has  its  officers,  whose  duty  it  is  to  watch  over  its  interests. 
The  Metropolitan  may  proceed  against  the  Bishop  for  dilapidation.  The  officers 
of  the  Crown  and  the  Metropolitan,  may  exercise  their  discretion,  &c.  However, 
I  do  not  found  my  opinion  on  the  exercise  of  a  discretionary  power  residing  in  the 
Court,  but  that  neither  on  principle  nor  on  precedent  are  we  warranted  in  granting 
this  prohibition  at  the  instance  of  a  stranger."  Heath,  J,,  in  Jefferson  v.  Bp.  of 
Dvrham,  1  R  &  P.  131. 


Lewis  v.  Loxhah.   April  28,  1817. 

Bill  by  purchaser  for  specific  performance,  ordered  to  be  dismissed  for  defect  of 
title,  a  necessary  party  not  cnoosing  to  concur  in  conveying.  Order  to  dismiss, 
without  costs,  it  being  against  the  principles  of  the  Court  to  order  the  Defendant 
to  pay  the  Plaintiff  his  costs. 

On  a  Bill  by  purchaser  for  specific  performance,  it  was  referred  to  the  Master  to 
enquire  whether  a  good  title  could  be  made.  The  Master  leported  that  a  good 
titn  might  be  made  with  the  concurrence  of  certain  persons  mentioned  in  his  report — 
uxmg  others,  of  one  Susanna  Gordon  (see  1  Mer.  179).  An  order  was  afterwards 
nude,  on  petition,  that  it  should  be  referred  back  to  the  [430]  Master  to  review  his 
npoit,  so  far  as  he  had  therein  certified  the  necessity  of  Susanna  Gordon's  oon- 
eonenee,  and  to  state  the  grounds  on  which  he  judged  such  oonourrence  necessary. 
The  master  made  his  second  report,  setting  forth  the  iaots  upon  which  he  had  pro- 
eeeded  in  forming  his  judgment.  To  this  Report  exceptions  were  taken  ;  and  the 
cause  now  coming  on  upon  the  exceptions,  and  for  further  directions,  it  was  agreed 
that  the  exceptions  must  be  over-rufed,  and  the  bill  dismissed  ;  but  it  was  neverthe- 
less contended,  on  the  part  of  the  Plaintiff,  that  the  Defendant  ought  to  pay  the 
Plaintiff  his  cost&> 

Sir  S.  RomUly  for  the  Plaintiff. 

Benyon,  for  the  Defendant,  objected  to  this  as  contrary  to  the  principles  of  the 
Court ;  and  said,  the  constant  course  was  to  dismiss  the  bill  without  costs  upon 
such  an  occasion. 

Sir  S.  RamiUy  desired  it  mi^t  stand  over  to  search  for  precedents  ;  but  he  did 
not  afterwards  produce  any,  emd  the  order  was  made  acoonitngly  to  dismiss  the 
bill  without  costs.(l) 

(I)  This  I  had  ex  relatione. 

Upon  reference  to  Reg.  Lib.  1816,  B.  fo.  1069,  however,  it  appears  that  the 
Defendant  was  ordered  to  pay  to  the  Plaintiff  his  costs  of  the  second  reference, 
and  of  the  report  made  thereon,  but  not  of  the  former  proceedings. 

In  Springfield  v.  Ollett,  before  the  Vice  Chancellor,  19th  June  1817,  I  am  in- 
formed that  his  Honor  doubted,  and  seemed  to  think  that  a  Bill  might  be  dismissed, 
and  the  Defendant  at  tha  same  time  made  to  pay  the  costs.  But^the  point  was 
lut  decided. 
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[431]  GfiARY  and  Othbss  v.  Beaumont  and  Othebs.   Bolls.  July  17, 1817. 

Specific  legacy  to  an  executor,  who  afterwards  becomes  bankrupt  and  commite  a 

devastavit.  The  subject  of  the  specific  bequest  being  sold  by  his  assignees,  Held, 
the  produce  in  their  hands  not  specifically  liable  to  make  good  the  devastavit, 
in  favour  of  the  parties  beneficially  entitled  under  the  will,  but  that  such  parties 
are  only  entitled  to  prove  to  the  amount  of  the  devastavit. 

J ames  Taylor  by  his  will  gave  (among  other  thin^)  to  the  Defendant  Beaumont, 
his  executors,  &o.,  his  leasehold  house  in  Norfolk  Place,  for  the  residue  of  bis  term 
therein,  and  appointod  him  his  executor. 

The  usual  decree  for  an  account  was  made  at  the  hearing ;  but,  before  the 
Mastor  made  his  report,  the  Defendant  became  bankrupt,  whereupon  a  supple- 
mental bill  was  filed  against  his  assignees ;  and  by  a  decree  made  on  the  hearing 
of  the  supplemental  cause  it  was  ordered  that  the  former  decree  should  be  prosecuted, 
and  the  FmintiSs  (the  residuary  legatees)  to  beat  liberty  togo  in  under  tiie  commission ; 
and  the  Master  was  thereby  directed  to  take  an  account  of  money  received  by  the 
Defendants  (the  assignees)  in  respect  of  the  purchase-money  of  the  leasehold  estate 
sold  by  them  (the  assignees),  and  to  enquire  whether  the  same  was  properly  sold, 
and  under  what  circumstances. 

In  pursuance  of  these  decrees,  the  Master  made  his  report,  certifying  a  balance 
due  from  the  Defendant  BeaumonVs  estate  to  the  estate  of  the  testator  ;  and,  with 
regard  to  the  inquiries  directed  as  to  the  leasehold  estate  sold  by  the  Defendants 
(the  assignees),  the  Master  found  that  the  Defendant  Beaumont  was,  previous  t« 
his  bankruptcy,  a  collector  of  taxes,  and,  having  made  default,  an  extent  had  issued, 
under  which  certain  parts  of  his  property  had  been  taken,  but  the  extent  was  not 
yet  satisfied ;  and  the  Defendants  (the  assignees)  being  aware  of  the  deficiency, 
and  apprehending  that  the  leasehold  house  in  Norfolk  Place  (which  was  the  same 
that  was  given  by  the  testator's  will  to  l^e  Dfr{43j^-fendant  Beaumonf)  would  also 
be  taken  and  levied  under  iJie  extent,  did,  for  the  purpose  of  preventing  the  loss 
and  expense  which  would  thereby  accrue  to  the  estate  of  their  bankrupt,  engaged  to 
make  good  the  deficiency,  which  had  been  since  done  partly  by  the  safe  of  the  nouse 
in  question ;  and  under  these  circumstences  the  Master  was  of  opinion  that  the 
house  in  question  (being  the  same  with  reference  to  which  the  inquiries  had  been 
directed)  was  properly  sold  by  the  assignees  under  the  assignment,  for  the  sum  of 
£340,  which  sum  he  found  that  they  (the  assignees)  had  received  for  the  purchase- 
money  thereof. 

The  cause  now  coming  on  for  further  directions,  the  only  question  was,  whether, 
the  leasehold  estate  in  question  being  a  specific  bequest  to  the  Defendant  (the  bank- 
rupt executor)  under  the  will  of  his  testator,  the  produce  of  that  estete,  when  sold 
by  his  assignees,  was  liable  to  be  specifically  applied  to  make  good  the  devcutavit 
committed  l>y  him  ;  or  whether  the  assignees  were  entitled  to  uie  produce  as  part 
of  the  general  estate  of  the  bankrupt,  leaving  the  parties  claiming  in  respect  of  the 
residue  to  their  proof  under  the  commission. 

Hart,  Cooke,  and  Dowdeswell,  for  the  Kesiduary  Legatees. 

Bell  and  Perkins  for  the  Assignees.  The  case  of  Jeffs  v.  Wood  (2  P.  Wms.  128) 
was  cited  in  argument,  not  as  a  case  in  point,  but  as  containing  principles  which 
were  generally  applicable  to  the  subject. 

[433]  The  Master  of  Oie  Rolls,  when  the  cause  first  came  on,  desired  that  the 
point  (which,  it  seems,  unexpectedly  arose)  might  be  a  httle  more  looked  into.  He 
said,  that,  undoubtedly,  at  first  8^|;ht  it  appeared  a  strong  proposition,  that  an  exec- 
utor, being  a  debtor  to  the  estate,  oould  ttuce  any  part  ol  it.  It  should  seem  that 
an  executor,  by  assenting  to  his  own  legacy,  cannot  alter  the  case  as  i^ecting  himself 
imd  it  was  not  pretondedthat  the  assignees  can  stand  in  a  different  situation. 

On  a  subsequent  day  the  cause  was  again  mentioned,  when  I  was  not  present ; 
but  I  am  informed  that  the  Counsel  who  argued  it  not  producing  any  authorities. 
His  Honor  said,  he  was  of  opinion  that  this  specific  bequest  could  not  be  appUed 
to  satisfy  the  devastavit ;  for  that,  when  no  debts  are  due  from  the  testator,  the 
Court  has  nothing  to  do  widi  the  specific  legacies,  and  must  confine  ite  administration 
to  the  effects  not  specifically  bequeathed.  That  this  was  not  the  case  of  an  executor 
appljring  to  the  Court  for  ite  assistwce  in  the  administration,  but  that  of  a  hostile 
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ai^cation  against  the  executor.  And  he  therefore  held  that  the  assign eee  were 
entitled  to  the  produce  of  the  leasehold  estate  in  question. 

"  Declare,  That  the  £340  received  by  Defendants  (assignees)  on  account  of  the 
'  sale  of  the  leasehold  house,  No  5,  Norfolk  Place,  ought  not  to  be  applied  in  making 
"  good  assets  of  the  Testator  possessed  by  Defendant  (Bankrupt). 

"  Order,  Defendants  (assignees)  to  pay  into  the  Bank  (with  the  privity  of  the 
"  Accountant  General,  &c.),  [434]  any  dividends  which  shall  from  time  to  time 
*  become  payabfe  in  respect  of  the  debt  to  be  proved  by  Flaintifis  under  the  com- 
'  mission  ;  the  amount  thereof  to  be  verified  by  affidavit." 

Beg.  Lib.  1816,  A.  fo.  3007. 


Mary  Essingtok,  Widow,  Plaintiff,  and  Vashon  and  Others,  Defendants,  BoUs$ 

July  17,  1817. 

Under  a  bequest  of "  all  debts  due  and  owing  to  the  testator  at  the  time  of  his  death," 
a  bond  conditioned  for  replacing  a  sum  of  stock  sold  by  the  testator  after  the  date 
of  his  will,  and  lent  by  him  to  the  obligor,  was  held  to  pass ;  the  day  stipulated 
for  the  re-investment  being  pasBed  at  the  time  of  his  death  ;  therefore  not  com- 
prehended in  the  residuary  devise  enumerating  (among  other  thinga)  *  his  govern- 
ment stocks  and  funds." 

Sir  William  EssingUm,  by  Will  dated  June  26,  1813,  gave  his  household  goods, 
&c.,  "  and  all  his  ready  money,  and  debts  due  and  owing  to  him  at  the  time  of  his 
-  death."  with  other  things,  to  the  Plaintiff  (his  wife)  absolutely;  and.  after  giving 
some  pecuniary  legacies,  he  devised  and  bequeatiied  all  his  messuages,  lands,  &c., 
'  and  all  his  government  stocks  and  funds,"  with  other  things,  and  all  other  his 
real  and  personal  estate  whatsoever  not  therein  before  given  (subject  to  payment 
of  his  debts  and  funeral  expenses),  unto  and  to  the  use  of  the  Defendants,  Vashon 
and  Smith,  their  heirs,  &e.,  upon  trust  to  permit  the  Plaintiff  to  receive  the  rents, 
interest,  &e.,  during  her  life,  and  after  her  decease,  and  after  payment  of  certain 
other  legacies  given  upon  that  event,  he  directed  that  his  said  trustees  should  stand 
possessed  of  £600  upon  trust  for  such  persons,  &c.,  as  the  Plaintiff  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  to  fall  into  the  residue ;  and,  subject 
thereto,  to  stand  possessed  of  such  residue  upon  the  trusts  therein  mentioned. 

After  making  his  will  the  Testator  lent  to  Earl  M.  the  sum  of  £1000  upon  the 
security  of  a  mortgage  and  bond,  dated  the  20th  of  December  1813.  And  in 
[4351  January  1816,  he  lent  the  said  Earl  the  further  sum  of  £3096,  6s.,  by  selling 
out  £3500  Navy  5  per  cents.,  which  belonged  to  him  at  the  time  of  making  his  will, 
taking  as  a  security  for  this  further  loan  the  Earl's  bond  conditioned  for  replacing 
the  stock  so  sold  out  on  or  before  the  10th  of  July  following,  and  making  good  to 
the  testator,  or  his  executors,  &c.,  the  dividends  which  would  otherwise  have  accrued 
due  in  the  interim. 

The  Testator  died  on  the  12th  of  July  1816  ;  and  the  Bill,  filed  by  his  widow, 
prayed  a  declaration  that  the  Plaintiff  was  entitled  to  the  absolute  benefit  of  the  said 
bonds  and  mortgt^e,  and  that  all  necessary  directions  might  be  given  for  collecting 
the  debts  which  were  due  to  the  Testator  at  the  time  of  his  death  —  the  bonds  to  be 
delivered  up,  or  otherwise  secured  for  tlw  Plaintiff's  benefit. 

The  question  was,  whether  the  Plaintiff  was  or  was  not  entitled  to  the  benefit  of 
these  securities,  and  the  sums  secured  thereby,  under  the  bequest  to  her  of "  all  debts 
"due  and  owing  to  the  Testator  at  the  time  of  his  death  "  ;  and  it  was  contended, 
on  the  part  of  the  Defendants,  particularly  as  to  the  latter  sum  of  £3096,  6s.  that 
the  condition  of  the  bond  being  merely  a  contract  to  replace  a  specific  sum  of  stock, 
from  its  nature  of  fluctuating  value,  the  same  could  not  be  at  all  considered  as  com- 
prehended under  the  term  "  Debts,"  but  should  rather  be  taken  as  Government  stock, 
which  it  was  intended  to  be,  the  day  on  which  it  was  to  have  been  replaced  being 
already  passed  before  the  death  of  the  Testator* 

The  Master  of  the  Rolls  [Sir  Wm.  Grant]  said,  that  the  question  depended  upon 
what  was  the  actual  description  of  the  property  at  the  time  of  the  Testator's  death,  the 
bequest  [436]  of  debts  being  prospective.  That,  the  day  bemg  then  passed  on  which 
the  stock  was  to  be  transferral  according  to  the  condition  of  Che  bond,  this  was,  at 
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that  time  no  other  than  a  debt  due  to  the  Testator ;  and  the  circunutance,  that  the 
debtor  might  still  transfer  the  stock,  could  not  alter  or  aSect  the  rights  of  the  parties. 

"  Declare,  Plaintifi  entitled  to  the  benefit  of  the  bond  and  mortgage  for  securing 
*  £1000,  and  of  the  bond  for  securing  the  saM  stock,  and  the  interest,  dividends,  ai^ 
"  produce  thereof.  Defendants  (Trustees)  to  proceed  to  get  in  what  was  due  thereon, 
"  and  to  pay  the  same  to  the  Plaintiff.* 

Beg.  Lib.  1816,  A.  fo.  1474. 


Eegnb  and  Others  v,  Eiley  and  Others.   Aug.  —  1817. 

Motion  by  simple  contract  creditors  of  one  who  had  been  a  trader,  biit  ceased  to  be  su, 
,  and  was  not  a  trader  at  the  time  of  his  death,  for  a  receiver,  upon  affidavit  before 
answer,  refused  ;  not  being  within  the  statute  47  G.  3,  sess.  2,  c.  74. 

The  Plaintiffs  moved  for  a  receiver,  upon  certificate  of  Bill  filed,  and  affidavits. 

The  affidavits  stated,  that  the  Plaintiffs  were  simple  contract  creditors  of  the  late 
Mr.  Riley,  who,  for  some  time  previously,  and  down  to  the  time  of  his  death,  was 
a  trader  ;  that  one  of  the  Defendants  was  his  executrix,  and  the  othera  his  devisees 
and  heir ;  and  that  the  executrix  and  devisees  were  wasting  the  real  and  personal 
estates.  Sec. 

The  Defendants,  by  affidavits  in  answer,  positively  swore,  that  the  Testator, 
although  he  had  formerly  been  a  trader,  had  ceased  to  be  such  for  a  considerable  time, 
and  iros  not  a  trader  at  the  time  of  his  death. 

[437]  Parker,  in  support  of  the  motion. 

Beamest  contra,  contended,  that,  as  the  Testator  had  not  by  bis  will  charged  his 
real  estate  with  the  payment  of  his  debts,  this  Court  had  no  jurisdiction  to  appoint  a 
receiver  ;  the  testator  not  being  a  trader  at  the  time  of  hu  death,  as  to  bring  the 
case  within  the  late  Act,  47  G.  3,  sess.  2,  e.  74,  sect  1. 

The  Lord  Chancellor  [Eldon]  upon  hearing  the  clause  read,  said  that  was  his 
opinion. 

No  order  made."^  (Communicated  by  Mr.  Beames.) 


FoBBn  and  Wife  «.  Ball  and  Others.   Rolls.   Aug  11, 1817. 

[See  Davies  v.  Thoma,  1849,  3  De.  G.  &  Sm.  360.] 

*  I  give  to  A.  C.  £500,  and  it  is  my  will  and  desire  that  A.  C.  may  dispose  of  the  same 
amongst  her  relations,  as  she  by  will  may  think  proper."  Held,  a  trust  for  the 
relations  of  A.  C.  and  the  £500  well  bequeathed  by  tne  will  of  A.  C.  to  her  sister,  and 
her  sister's  children,  though  made  without  reference  to  the  will  of  the  first  testator. 
Construction  of  words  in  a  residuary  clause,  as  having  reference  to  a  contingency 
which  had  not  taken  place,  and  therefore  no  restriction  on  a  preceding  alMohite 
bequest. 

Dennis  Cotterel  by  his  will  (among  other  things),  gave  as  follows  : — "  I  give  to  my 
"  dear  wife,  Ann  Cotterel,  the  sum  of  £500 ;  and  it  is  my  will  and  desire  that  my  said 
"  wife,  Ann  Cotterel,  may  dispose  of  the  same  amongst  her  relations,  as  she  by  wilt 
"  may  think  proper."  And,  as  to  the  residue  of  his  estate,  he  bequeathed  the  interest 
and  dividends  to  his  said  wife  during  her  life,  for  her  own  proper  use  and  benefit, 
and  appointed  her  sole  executrix  and  residuary  legatee ;  with  a  proviso  in  [438]  the 
will,  that,  after  her  death,  the  residue  of  his  said  estate  thereinbefore  bequeathed 
to  her  for  her  life,  should  come  to  and  be  equally  divided  between  the  Defendant, 
John  Cotterel  (his  son),  and  the  Plaintiff,  Elizabeth  Forbes  (his  daughter),  share  and 
share  alike  ;  but,  if  either  of  them,  his  said  son  or  daughter,  should  die  before  that 
event  should  take  place,  leaving  issue  him  or  her  surviving,  then  the  part  or  share  of 
him  or  her  so  dying  should  go  to  and  be  divided  among  his  or  her  children,  share  and 
share  aUke  ;  but,  if  either  of  them,  his  said  son  or  daughter,  should  die  without  leav- 
ing issue  him  or  her  surviving,  then  the  survivor  should  enjoy  the  interest  and 
dividends  durijog  his  or  her  life ;  and,  after  his  or  her  decease  without  leaving  issue  as 
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aforesaid,  the  whole  should  go  to  and  be  divided  amongst  his  (the  Teetator'a)  nearest 

reUtioDfl. 

Ann  Cotterel  (the  Testator's  widow  and  executrix)  prored  the  will,  and  possessed 
herself  of  his  personal  estate,  and  shortly  afterwards  died,  having  made  her  will,  by 
which  she  gave  and  bequeathed  to  her  sister  (the  Defendant  Jan«£a2{)and  theDefen- 
dant  Faioson, "  the  sum  of  £500,  in  trust  to  lay  out  the  same  in  their  names,  in  the 
"  public  funds,  upon  trust  to  apply  and  retain  the  dividends  to  her  said  sister,  for  he 
"  own  use,  for  her  life,  for  and  towards  the  maintenance  of  her  children ;  and,  after 
"  her  death,  to  pay  and  divide  the  said  funds  unto  her  children  (who  were  also  made 
*  Defendants  equally  among  them ; "  and  she  made  her  said  sister  her  residuary  legatee, 
and  appointed  her,  together  with  Pawson,  executrix  and  executor  of  her  will. 

The  Bill  was  filed  hy  Forbes  and  his  wife,  claiming,  in  richt  of  the  wife,  to  be  entitled, 
toMther  with  the  Defendant  John  Cotterel,  to  the  absolute  interest  in  the  [439]  re- 
aiduary  estate  of  the  Testator,  in  equal  moieties.  By  the  decree  made  on  the  hearing, 
it  vas  referred  to  the  Master  to  take  an  account  of  the  Testator's  personal  estate  received 
by  or  come  to  the  hands  of  Ann  Cotterel  during  her  life,  or  of  the  Defendants  Jane 
BaU  and  Paicson  (her  executors),  or  either  of  them  since  his  death,  with  the  usual 
directions.  The  Alaster  by  his  Beport  found  (among  other  things)  that  Ann  Cotterel 
purchased  £1000  bank  stock  with  part  of  the  Testator's  property  which  had  bmn 
received  by  her,  and  that  the  Defendants  (her  ea»cutors)  since  her  death  had  sold  the 
■ame,  and  invested  £500,  part  of  the  produce,  m  the  purchase  of  certain  other  stock, 
to  answer  the  legacy  of  £500  given  by  the  will  of  the  Testator  to  the  said  Ann  Cotterel^ 
with  power  to  dispose  of  the  same  am<HigBt  her  relations  as  she  by  will  might  think 
proper. 

The  cause  now  coming  on  for  further  directions,  the  principal  question  raised  by  the 
pleadings  was,  whether  the  will  of  Ann  Cotterel  was  to  be  taken  as  a  due  execution  of  the 
power  of  appointment  given  her  by  her  husband's  will  of  the  £500  thereby  bequeathed 
to  her  as  aforesaid  :  or  whether  tne  same  fell  into  the  residue  of  his  estate  by  reason 
of  the  non-execution  of  the  power : — And,  as  to  this  question,  the  Plaintiffs  insisted 
that  Ann  Cotterel  never  executed,  or  intended  to  execute,  such  power  of  appointment, 
snd  therefore  the  £500  fell  into,  and  then  formed  part  of,  the  residuary  estate  of  the 
Tntator.  The  Defendants  on  the  contrary  insisted  that  the  power  was  well  e»cuted 
by  the  will  of  Ann  Cotterel ;  or,  if  not,  that  it  was  a  trust  for  her  relations  subject  only 
to  her  life-interest,  and,  if  so,  in  default  of  the  appointment,  the  Defendant  Mrs.  Ball, 
as  her  next  of  kin.  would  be  entitled  absolutely.  And  they  cited  Harding  v.  Glyn 
(1  Atk.  469).  Brown  v.  Higas  (4  Ves.  708  ;  6  Ves.  495  ;  8  Ves.  561,  &c.),  CruiDys  v. 
(?oH440]™«  (9  Ves.  319),  Birch  v.  Wade  (3  V.  &  B.  198.  See  also,  Wright 
T.  AtkyTU,  17  Ves.  255.  Parsons  v.  Baker,  18  Ves.  47(!.  Prevost  v.  Clarke,  2  Madd. 
458.  Mahon  v.  Savage,  1  Scho.  &  Lef.  Ill),  &c.  Upon  this  point,  the  Court 
vas  of  opinion  that  the  words  in  the  Testator's  will  raised  a  trust  for  the  wife's 
relations,  subject  to  her  appointment ;  and  that  the  same  was  well  executed  by  her 
will  in  favour  of  her  sister  and  her  sister's  children  ;  and  decreed  accordingly. 

The  other  question  was,  whether  the  Plaintiff,  in  right  of  the  Plaintiff  ElizcUfeth, 
were  entitled,  together  with  the  Defendant  /oAn  Cotterel,  absolutely,  or  for  life 
only,  to  the  residuary  estate  of  the  Testator ;  it  being  contended,  against  the  claim 
of  tne  Plainti&,  that,  although  the  first  gift  was  absolute,  yet  the  simequent  words 
restricted  it  to  a  life-interest.  But,  as  to  this,  the  (Tourt  was  of  opinion  that  the  subse- 
quent words  only  referred  to  a  contingency,  which  had  not  taken  place,  namely, 
tne  death  of  the  legatees,  or  one  of  them,  before  the  death  of  Afin  Cotterel,  and  decreed 
accordingly. 

Agar  and  Uorne  for  the  Plaintiffs. 

Cooke  and  Boupell  for  the  Defendants  Jane  Ball  and  her  children. 
"  Declare,  the  sum  of  £500  bequeathed  by  the  will  of  the  Testator  Denis  Cotterel 
"  was  well  bequeathed  b^  the  will  of  Ann  Cotterel  to  Jane  Ball  and  Th&mas  Pawson 
'  upon  the  trusts  therem  mentioned.  And  declare,  The  Plaintiff  Elizabeth  Forbes 
''entitled  to  a  [441]  moiety  of  the  clear  residue  of  the  Testator's  estate  absolutely, 
'  and  the  Defenduit  John  Cotterel  absolutely  entitled  to  the  other  moiety." 
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EsyNEDT  V.  Lbe.   Aug.  29,  Nov.  12. 17, 1817. 

[See  Thomas  v.  Blackman,  1844,  1  Col],  313;  Churton  v.  Douglas,  1859,  JohnB. 
188 ;  Ckinnock  v.  Marckumess  of  Ely,  1865,  4  De  G.  J.  &  S.  645 ;  Rossiter  t. 
Miller,  1878.  3  App.  Cas.  1138.] 

In  order  to  form  a  contract  by  letter,  of  which  the  Court  will  decree  a  specific  jwrform- 
ance,  nothing  more  is  necessary  than  that  the  amount  and  nature  of  the  considera- 
tion to  be  paid  on  one  side,  and  received  on  the  other,  should  be  ascertained, 
together  with  a  reasonable  description  of  the  subject  matter  of  the  contract.  It 
is  the  clearly  established  doctrine  that  the  Court  will  carry  into  execution  an 
agreement  so  constituted.  It  is  not  necessary  to  be  satisfied  that  the  parties 
actually  meant  the  same  thing,  provided  a  clear  assent  be  given  to  a  certain  pro- 
position arising  de  facto  out  of  the  terms  of  the  correspondence. 

The  Bill  stated  that,  in  and  for  several  years  before  the  year  1816,  the  Plaintiff 
and  Defendant  jointly  carried  on  the  trade  or  business  of  nursery  gardeners  and 
seedsmen,  as  partners,  and  in  the  course  of  the  said  trade  or  business  purchased 
with  their  partnership  monies,  or  otherwise  acquired,  for  the  benefit  of  their  partner- 
ship, divers  freehold,  copyhold,  and  leasehold  messuages,  gardens,  lands  aiid  tene- 
ments, and  became  possessed  of  a  large  stock  in  trade,  and  large  sums  of  money 
became  due  to  them  as  partners,  and  Targe  sums  of  money  out  of  the  partnership 
property  were  expended  in  building  walls,  hot-houses,  green-houses,  and  other 
buildings  and  improvements  on  the  premises ;  and  that  they  were  entitled  to  the 
said  partnership  effects,  and  interested  in  the  losses  and  profits  of  the  said  business, 
in  equal  shares.  That  the  accounts  of  the  partnership  were  usually  taken  and  settled 
about  Midsummer  in  every  year.  That,  in  the  month  of  April  1816,  the  Plaintiff 
gave  to  the  Defendant  a  verbal  notice  of  his  (Plaintiff's)  intention  to  dissolve  the 
partnership  at  Midsummer  then  next  ensuing,  and  the  Defendant  verbally  accepted 
such  notice,  whereupon  some  [442]  discussion  took  place  between  the  Plaintiff's 
solicitor  and  the  Defendant,  as  to  the  mode  of  dissolving  the  partnership,  and.  in 
the  month  of  October  1816,  the  Defendant  delivered  to  the  Plaintiff  a  valuation 
made  by  him  (the  Defendant)  of  the  messuages,  &c.,  and  effects  belonging  to  the 

Sartnership,  whereby  the  partnership  property,  exclusive  of  the  bonds  and  book 
ebts,  appeared  to  be  under  the  value  of  £1 6,000  ;  and  at  the  same  time  the  Plaintiff 
caused  an  estimate  of  the  same  partnership  property  to  be  delivered  to  the  Defendant 
on  his  behalf,  by  which  last-mentioned  estimate  the  same  property  appeared  to  be 
of  the  value  of  £32,000  or  thereabouts.  That  the  Defendant  wopoaed  to  give  to 
the  Plaintiff  the  sum  of  £8000  for  the  Plaintiff's  moiety,  and  the  Plaintiff  thereupon 
wrote  and  sent  to  the  Defendant  a  letter,  dated  2l8t  October  1816,  as  follows  : — "  I 
"  did  not  wish  to  part  with  my  concern  in  the  nursery  altogether,  until  I  had  seen 
"  my  son  Lewis.  As  I  received  a  portion  of  the  property  in  hereditary  succession, 
"  I  considered  I  ought  to  consult  the  rightful  successor  to  the  business,  although 
"  the  whole  right  may  rest  with  me  in  the  disposal  of  it.  We  yesterday  moming 
"  canvassed  the  matter,  and  he  has  no  objection  to  the  sale  of  it,  but  from  the  lev 
"  estimation  you  seem  to  form  of  the  concern,  which  certainly  has  attained  its  apex 
"  in  this  line  of  business,  from  the  very  large  sums  and  sacrifices  which  have  been 
"  expended  and  made  to  promote  this  end.  Now,  although  the  business  of  the  last 
"  year  did  not  realize  as  much  as  the  antecedent  ones,  yet,  upon  a  calculation  of  the 
"  amounts  for  the  last  twelve  years,  the  average  of  receipt  has  been  upwards  of 

*  £1500  per  annum  each,  and,  upon  an  average  of  six  years  last,  £1800  per  annum, 

*  besides  the  rent  of  houses,  taxes,  coals,  &c.,  which  have  been  paid  from  the  joint 
"  stock,  making  the  sum  in  the  last  six  years  equal  to  £2000  per  annum,  [443]  each, 
"  besides  the  very  great  accumulations  to  the  book-debts,  and  the  large  sums  added 
"  to  the  aggrandizement  of  the  nursery.  Now,  the  £2000  per  annum  alone,  at 
"  5per  cent,  is  £40,000;  but,  put  it  as  acquired  by  business,  and  consequently  atten- 
"  tion  and  labour  required,  say  £10  per  cent,  clear,  this  makes  the  value  of  such  a 
"  business  ao  producing,  worth  at  least  £20,000  upon  the  lowest  average." — "  I 
"  must  own,  I  wish  you  to  have  it  in  ^ference.  As  to  taking  any  securities  for  part 
"  of  the  money,  I  have  no  sort  of  objection,  and  that  the  book-debts  may  be  either 
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'  diTided  or  collected  by  either  of  us,  as  we  may  cfaooae,  or  taken  at  a  sum  certain. 
"  If  yon  will  haTe  the  goodness  to  put  your  ideas  upon  paper  to  me,  I  shall  be  obliged  ; 
'  as,  although  anwilhngly,  yet  I  come  prepared  to  say.  that  if  you  are  willing,  and 
'  tiiiak  so  poorly  <^  the  affair,  I  will  certainly,  against  my  inclination,  still  continue 
'm  buineBS,  by  offering  you  in  cash  any  sum  in  reason  you  shall  propose  for  its 
'  valoe,  as  my  son  thinks  we  perhaps  may  be  able  to  manage  it  together."  That, 
in  reply,  the  Defenduit  wrote  and  sent  to  the  Plaintiff  a  letter  bwring  date  the 
23d  of  October  1816,  as  follows  :  "  Dear  Sir, — As  you  think  the  just  r^ue  of  the 

*  nuraeiT  is  £20,000,  and  add  that  you  and  your  son  can  carry  it  on  without  much 
"difficuity,  I  will  readily  sell  you  my  inheritance  of  it  for  £10,000;  and,  that  no 

*  opposition  may  stand  in  the  way  of  your  wishes,  I  will  also  sell  you  Butterwick  at 
'  its  fair  value.  I  will  also  sell  you  my  garden  for  what  it  has  cost  me,  the  beat  cul- 
'  Uvated  spot  in  England  for  its  size,  and  the  moat  productive."  The  Bill  then 
proeeeded  to  state,  that  ButUrvnek  and  the  garden  mentioned  in  the  Defendant's 
tetter  were  the  sole  property  of  the  Defendant,  and  that  the  Plaintiff  did  not  desire 
to  purchase  them,  but  accepted  the  Defendant's  offer  to  aell  his  share  in  the  part- 
r444]'iWTBhip  property  at  tne  price  of  £10,000,  and  accordingly,  on  receipt  of  his 
fetter,  wrote  to  the  Defendant  as  follows,  O^dier  26,  1816  :  "  Dear  Sir, — Allow  me 
'  to  ask  you  in  what  time  and  manner  you  would  propose  to  have  the  whole  £10,000 
'  paid,  as  offered  in  your  last  letter."  In  reply  to  which,  the  Defendant  wrote  and 
sent  to  the  Plaintiff  another  letter,  as  follows  :  "  Dear  Sir, — You  know  I  have  a  large 
'  family,  I  therefore  cannot  be  idle.  As  I  mean  to  carry  on  buainess,  I  shall  want 
'  the  cash,  either  to  go  into  partnership,  or  to  raise  a  nursery  by  myself.  There  ia 
"  no  doing  this  without  money.  In  regard  to  the  book-debts,  they  may  be  divided 
'  as  collected  half-yearly,  or  annually,  or  as  fixed  upon.  The  bonds  may  be  divided." 
And  that  thereupon  the  Plaintiff  wrote  again  to  the  Defendant  as  follows :  "  28th 
'October  1816,    Dear  Sir,— I  agree  to  give  you  £10,000  as  you  mention,  for  your 

*  moiety  of  all  your  partnership  premises,  stock,  business,  and  concern,  excepting 
"  our  bonds  and  book-debts,  comprising  therefore  our  copyhold  called  Swaiufuld, 
'  our  freehold  at  Felthamt  our  leasehold  at  Stanvxll,  our  various  leaseholds  and 
'nurseries  in  the  parish  of  Hammersmith  and  Fulham,  with  all  the  erections, 

*  buildings,  and  all  green-houses  and  plants  and  improvements  made  thereon,  and 
'all  our  stock  in  trade,  instruments  and  utensils,  and  all  other  our  partnership 
'property,  except  the  bonds  and  book-debts  as  above  mentioned.  I  am  prepared 
'  to  pay  the  sum  as  soon  as  the  proper  conveyances  and  deeds  can  be  made  out, 
'  and  I  would  therefore  beg  you  to  let  me  have  the  title-deeds  and  papers  concerning 
'  the  premises,  that  my  SoUcitor  may  prepare  the  necessary  papers  without  delay. 
'  I  will  divide  the  bonds,  and  arrange  the  book-debts  with  you,  as  you  mentioned." 
Another  letter  of  the  Defendant's  without  date,  but  supposed  to  be  of  the  same 
date  with  the  preceding  letter  of  the  Plaintiff's,  was  also  in  evidence  between  the 
[446]  parties,  although  not  stated  in  the  Bill  nor  referred  to  by  the  answer,  vts. 

Sir, — I  propose  the  folbwizu;  conditions,  which  I  mean  to  lay  Ewfore  my  friends, 

*  wit^  your  proposal,  before  I  put  my  name  to  any  thing,  as  I  have  not  consulted 
"  any  one  yet.  The  partnership  to  cease  Midmmmer  181 7.  The  stock  of  Butterwidc 
'  to  be  taken  by  Mr.  Lee,  according  to  Mr.  Kennedy^s  valuation  given  in.  Mr.  Lee 
'  to  remain  in  his  house  until  he  can  conveniently  remove  after  Midsummer,  &c. 
'  When  I  have  consulted  my  friends,  you  shall  hear  further."  The  bill  then  insisting 
that  by  the  aforesaid  letters  a  binding  contract  had  been  made  between  the  Plaintiff 
and  Defendant  for  the  Plaintiff  to  purchase,  and  for  the  Defendant  to  sell,  his  moiety 

the  partnershro  property,  exclusive  of  bonds  and  book-debts,  at  the  price  of 
£10,000,  prayed  that  the  Defendant  might  be  decreed  specifically  to  perform  the  said 
contract,  and  to  convey  and  assign  to  the  Plaintiff  all  the  partnership  property, 
flxchuive  of  the  bond-debts,  and  book-debts  due  thereto,  the  Flamtiff  being  thereupon 
nadv  and  willing  to  pay  the  said  sum  of  £10,000  to  the  Defendant,  and  that  the 
bona-debts  and  Imok-aebts  might  either  be  collected,  and  the  produce  thereof  divided 
between  the  Plaintiff  and  Defendant,  or  that  the  same  might  be  divided,  and  one 
moiety  thereof  assigned  to  the  Plaintiff,  and  the  other  moiety  to  the  Defendant ; 
and,  in  case  the  Court  should  be  of  opinion  that  the  contract  ought  not  to  be  per- 
formed, then  that  the  partnership  might  be  dissolved,  and  the  accounts  thereof 
taken,  and  the  property  sold  and  divided  between  the  Plaintiff  and  Defendant ; 
and  that  in  the  mean  time  the  Defendant  might  be  restrained  from  carrying  on  the 
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btiBineas  of  the  partnership,  and  from  acting  aa  the  partner  of  the  PlaintifF,  and  that 
some  proper  person  or  persons  might  be  appcanted  to  manage  and  conduct  the  said 
business,  and  to  collect  and  receive  the  debts  due  to  the  partnership. 

[44ffl  The  Defendant  by  his  answer  denied  that  the  PlaintifE  ever  gave  him 
notice  m  his  intention  to  dissolve  the  partnership  at  Midsummery  or  that  any  thing 
passed  between  them  relative  to  a  dissolution  (more  than  some  hasty  words  dropped 
m  the  course  of  a  dispute  which  took  place  in  the  month  of  A  pril  preceding,  but  wmch 
by  no  means  amounted  to  such  notice)  until  the  22d  of  August  1816,  when  the 
Plaintiff's  solicitor  wrote  to  the  Defendant  a  letter,  reminding  him  of  the  conversa' 
tion  which  then  passed  between  them,  and  pressing  an  immediate  and  final  settle- 
ment. He  said  that,  after  receiving  this  letter,  he  had  some  further  conversation 
with  the  Plaintiff  on  the  subject,  when  the  latter  save  his  reasons  for  wishing  a 
dissolution.  He  admitted  the  valuations  made  on  each  side,  and  the  correspendence, 
alleging  that  he  never  conceived  himself  to  be  bound  thereby,  but  only  considered 
the  proposals  made  in  the  Ught  of  a  treaty  ;  submitting,  therefore,  that  no  binding 
contract  or  agreement  had  been  made  between  them ;  that  the  PLaintifi  had  given 
to  the  Defendant  no  notice  which  amounted  to  a  dusolution  of  the  partnership, 
and  resisting  the  appointment  of  a  receiver  and  the  injunction. 

The  questions  m  the  cause  were  first  brought  before  the  Court  upon  a  motion 
by  the  PfaintifE  for  a  receiver  ajid  an  injunction,  according  to  the  prayer  of  the  bill. 
His  Lordship,  after  hearing  the  Counsel  on  both  sides,  requested  to  be  informed  if 
the  parties  were  willing  that  the  cause  should  be  considered  as  having  come  on  to  be 
heard  on  Bill  and  Answer  ;  and,  the  parties  having  intimated  their  consent  that  it 
should  be  so  considered,  the  motion  stood  over  till  the  hwt  day  of  the  Sittings  after 
Trinity  Term,  when  His  Lordship,  after  stating  and  minutely  commenting  upon 
the  terms  of  the  correspondence  between  the  parties,  expressed  his  opinion  on  the 
case,  as  follows : 

[447]  The  Lord  Chancellor  [Eldon].  The  question  is,  whether  this  correspondence, 
closing  thus  with  an  ofier,  nps  formed  a  binding  contract.   Now,  in  order  to 

form  a  contract  by  letter,  I  apprehend  nothing  more  is  necessary  than  this  ;  that, 
when  one  man  makes  an  offer  to  another  to  sell  for  so  much,  and  the  other  closes  with 
the  terms  of  his  oSer,  there  must  be  a  fair  understanding  on  the  part  of  each,  as  to 
what  is  to  be  the  purchase-money,  and  how  it  is  to  be  paid,  ana  also  a  reasonable 
description  of  the  subject  of  the  bargain.  The  Defendant,  Mr.  Lee,  I  am  satisfied, 
was  not  aware  of  the  precise  effect  of  this  correspondence  ;  but  I  am  afraid,  be  that 
as  it  may,  if  the  letters  amount  to  a  contract,  so  considered,  that  the  Plaintiff  has  a 
right  to  have  the  contract  specifically  executed.  After  the  letter  of  the  28th  of 
October,  Mr.  Lee  writes  a  letter,  in  which  he  says  he  will  sign  nothing  until  he  has 
consulted  his  attorney  or  friend.  Then  the  question  .is,  whether  this  letter,  being 
actually  signed  by  Lee,  can  be  taken  to  be  a  contract  already  entered  into  with  Mr. 
Kennedy  ?  With  regard  to  that,  it  appears  to  me,  when  Lee  makes  an  offer  of  selling 
his  share  in  the  nursery  for  £10,000,  and  also  Buttertoick  and  the  garden  at  the  sum 
which  they  cost  him,  that  £10,000  was  the  sum  which  was  asked  for  the  nursery, 
independent  of  any  proposal  for  Butterwick.  Whether  he  took  Butterwick  or  not,  it 
was  the  same  thing ;  but  he  might  take  it  if  he  pleased,  at  the  sum  it  had  cost  the 
Defendant.  Kennedy  (the  Plaintiff)  then  writes  to  know,  in  what  time  and  manner 
he  would  have  the  money  paid,  and  he  makes  the  offer  of  £10,000,  if  the  time  and 
manner  of  the  stipulated  payments  should  be  convenient.  Lee  (the  Defendant) 
writes  him  back  that  the  time  and  manner  would  be  as  soon  as  the  title  deeds  were 
made  out.  This  then  was  an  agreement  on  one  side,  and,  if  accepted  by  the  other, 
was  binding  on  both,  although  it  should  turn  out  to  be  a  surprise  on  the  one  or  the 
other.  It  is  binding  on  Lee,  unless  Kennedy,  [448]  in  his  subsequent  letter  of  the  28th 
of  Octcber,  has  gone  beyond  the  fact  in  the  description  of  the  articles  which  are  really 
comprised  imder  the  denomination  of  the  nursery  concern.  If  the  description 
of  the  property  is  correct  in  what  it  points  out  as  being  the  nurserj  concern,  it 
appears  to  me  that  this  is  a  binding  agreement  between  these  parties ;  but,  if  it 
goes  beyond  that,  it  must  so  far  be  considered  as  a  new  proposition,  and  must  be 
treated  as  such  ;  and  then  it  would  be  exceedingly  difficult  to  say  it  was  binding.  ]n 
other  words,  if  the  detail  of  the  subject  in  the  last  letter  truly  describes  it  as  the 
nursery  concern,  I  think  the  bargain  is  completed ;  but,  if  that  is  not  an  accurate 
view  01  the  property,  I  am  not  prepared  to  say  the  contract  is  complete.         ,  ^ 
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I  do  not  mean  to  conclude  you,  however,  by  what  I  now  aay.  I  think  it  a  hard 
caw  on  Mr.  Lu ;  but  you  may  understand  that  this  is  n»r  judgment  upon  it,  unless 
the  parties  wish  to  have  it  re-argued  at  the  next  seal.  I  cannot  grant  a  receiver  of 
this  ]nropertyj  because,  if  this  be  a  binding  contract,  whom  should  I  appoint  to 
receive  it  1  and,  if  it  be  not  a  binding  contract.  I  have  no  right  to  appoint  a  receiver. 

In  consequence  cf  the  intimation  at  the  dose  of  the  preceomg  observations, 
the  case  was  now  argued  afresh  before  the  Lord  Chancellor. 

Leach  and  Home  for  the  Defendant. 

Sir  Samud  Bomilly,  Bell,  and  Shadwell,  for  the  Plaintiff. 

On  behalf  of  the  former,  it  was  urged  that  the  Plaintifi's  letter,  of  the  28th  ci 
October  1816,  was  manifestly  not  a  simple  acceptance  of  the  Defendant's  ofEer  con- 
tained in  his  letters  of  the  23d  and  26th  of  that  month,  because  the  Plaintifi  there 
expresses  his  agreement  to  give  £10,000  for  the  Defendant's  moiety  of  the  pfurtnership 
[449]  premises,  stock,  "  business  rnd  concern,"  by  which  last  word  it  was  contended 
that  the  good-will  of  the  business  must  be  meant,  which  the  Defendant  had  never 
offered,  and  had  never  for  a  moment  intended  to  part  with.  And  this,  it  was  said, 
was  manifest  from  the  whole  tenor  of  the  correspondence,  in  which  the  Defendant 
invariably  spoke  of  his  continuing  in  buaiaess ;  that  the  good-will  of  such  a  business 
was  alone  oi  very  considerable  value ;  and  that  no  price  had  been  specifically  set 
upon  it  in  either  of  the  estimates.  That  it  was  according  to  frequent  practice  for  one 
partner  to  sell  to  another  the  partnership  stock  and  effects,  &c.,  without  including  the 
good-will,  which  was  always  considered  as  a  distinct  ■  property,  and  capable  of 
separate  wsignment ;  and  that,  in  this  case,  the  insertion  of  it  in  the  Plaintiff's 
iMter  must  be  viewed  as  a  surprise  on  the  Defendant,  of  which  a  Court  of  Equity 
would  not  allow  any  advantage  to  be  taken,  or,  if  otherwise  meant,  as  forming  the 
basis  of  a  new  treaty,  of  whiui  the  letter  in  question  was  only  the  commencement. 
But,  if  it  were  to  depend  on  the  original  offer,  and  its  acceptance,  they  still  contended 
that  the  offer  itself,  viz.  "  to  sell  the  inheritance  of  the  nursery  for  £10,000,"  did  not 
contain  any  expression  of  those  matters,  which  in  His  Lordship's  opinion  it  was 
necessary  to  have  expressed,  in  order  to  form  a  binding  contract ;  saying  nothing 
08  to  time,  manner,  possession  of  the  property,  or  dissolution  of  the  partnership  ; 
mentioning  nothing  but  price  ;  and  leaving  every  thing  else  to  future  arrangement. 
Besides  which,  it  was  again  urged  that  this  offer,  properly  construed,  was  an  offer  to 
sell  the  share  of  the  nursery  at  £10,000,  and  BuUerwick  also,  at  a  price  to  be  ascer- 
tained ;  and  that  an  acceptance  as  to  one  part  only  could  not  be  considered  as  forming 
any  contract,  since  there  was  no  offer  to  sell  the  one  without  the  other. 

[450j  With  respect  to  cases  in  which  the  Court,  though  it  would  not  set  aside  an 
agreement  which  had  been  actually  carried  into  execution,  would  either  decree  an 
agreement  which  had  not  been  created  to  be  delivered  up,  or  would  interfere  neither 
in  the  one  way  nor  in  the  other,  but  leave  the  parties  to  law.  The  Marquis  of  Tozensend 
V.  Stangroom  (6  Yea.  328.  See  WiUan  v.  WiUan,  16  Yes.  83.  Sugd.  Vend.  andPurch. 
passirti^  was  cited. 

The  Lord  Chancellor.  Whether  it  might  be  better,  or  not,  that  this  Court  had 
never  entertained  such  suits  for  the  specific  performance  of  agreements  which  are 
lift  to  be  made  out  by  the  terms  of  a  correspondence  between  the  parties,  as  the 
present,  it  cannot,  however,  be  disputed  that  it  has  been  long  since  settled,  as  the 
doctrine  of  the  Court,  that  such  agreements,  when  clearly  made  out,  will  be  estab- 
lished ;  and  l^t,  if  a  correspondence  is  of  such  a  nature  as,  according  to  the  rules 
of  sound  1^1  interpretation,  would  amount  to  an  agreement,  the  agreement  so 
omstituted  will  be  carried  into  effect  in  the  same  manner  as  if  it  had  been  r^^ilarly 
drawn  up  in  the  form  of  articles  of  agreement,  and  signed  by  the  parties  as  such — 
that,  in  fact,  the  Court  will,  in  all  such  cases,  regard,  not  the  form  of  the  agreement, 
but  the  substance,  whether  or  not,  in  point  of  fact,  such  an  agreement  has  been 
entered  into  ;  in  the  same  manner  as,  where  the  agreement  contains  a  proviso,  in  the 
Qatore  of  a  penalty,  in  case  of  breach  of  the  agreement,  a  specific  performance  will 
nevertheless  be  denied,  as  if  no  such  proviso  had  been  inserted.  {Hotpard  v.  Hopkins^ 
2  Atk.  371.    And  see  Sugd.  Yend.  and  Purch.  183  (4th  ed.). 

[451]  It^  must  be  understood,  however,  that  the  party  seeking  the  specific  per-' 
tormance  of  such  an  agreement,  is  bound  to  find  in  the  correspondence,  not  merely  a 
^estv— sUll  less,  a  proposal—for  an  agreement;  but  a  treaty,  with  reference  to 
which  mutual  consent  can  be  clearly  demonstrated,  or  a  proposal  met  by  that  sort  of 
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acceptance,  which  makes  it  no  longer  the  act  ol  one  party,  but  Ot  both.  It  follows 
that  he  is  boand  to  point  oat  to  the  Court,  upon  the  face  of  the  correspondence,  a  dear 
deseripCion  irf  the  subfeet-matter,  rdatire  to  which  the  contract  was  in  fact  made  and 
entered  into.  I  do  not  mean  (becanae  the  cases  which  have  been  decided  would  not 
hear  me  out  in  going  so  far),  that  I  am  to  see  that  both  parties  really  meant  die  same 
precise  thing,  but  only  that  both  actually  gare  their  assent  to  that  proposition  which, 
De  it  what  it  may,  de  facto  arises  out  of  the  terms  of  the  correspondence.  The  same 
construction  must  be  put  upon  a  letter,  or  a  series  of  letters,  that  would  be  applied  to 
the  case  of  a  formal  instrument — the  only  difierence  between  them  being,  that  a 
letter,  or  a  correspondence,  is  generally  more  ioone  and  inaccurate  in  respect  of  terms, 
and  creates  a  greater  difficulty  in  arriving  at  a  precise  conclusion. 

It  must  also  be  understood,  that,  in  a  case  where  there  has  been,  on  one  hand,  a 
general  propoul,  and  on  the  other  an  acceptance  of  that  proposal,  expressly  leaving 
some  particulars  essential  to  the  subject-matter  of  the  agreement  to  be  afterwards 
settled,  there  is  no  evidence  before  the  Court  of  such  a  contract  as  the  Court  can 
enforce  upon  the  ground  <rf  the  cardinal  pcnnts  having  been  agreed  to  between  the 
parties. 

[His  Lordship  then  again  went  through  the  ^veral  facts  of  the  case,  as  connected 
with  the  correspcmdence,  [462]  uid  proceeded  to  considOT  the  terms  of  the  corre- 
spondence itself.] 

Where  two  persons  are  jointly  interested  in  trade,  and  one  by  purchase  becomes 
sole  owner  of  the  partnership  property,  the  very  circumstance  of  sole  ownership  gives 
him  an  advantage  beyond  the  actual  nine  of  the  property,  snd  which  may  be  pointed 
out  as  a  distinct  bexwfit,  essentially  connected  with  the  sole  ownership.  In  the  case 
the  trade  of  a  nursray-man,  for  mstance,  the  mere  knowledge  of  the  fact  that  he  is 
sole  owner  of  the  {nroperty,  and  in  the  sole  and  exclusive  management  of  the  concern, 
gives  him  an  advantage  which  the  other  partner,  supposing  him  to  carry  on  the  same 
trade,  with  other  property  not  the  partnership  property,  would  not  possess.  In  that 
sense,  ther^ore,  the  good-will  of  a  trade  follows  from,  and  is  connected  with,  the  fact 
of  sole  ownership.  There  is  another  way  in  which  the  good-will  of  a  trade  may  be 
rendered  still  more  valuable ;  as  by  certain  stipulations  entered  into  between  the 
parties  at  the  time  of  the  one  relinquishing  his  share  in  the  business ;  as  by  inserting  a 
condition  that  the  withdrawing  partner  shall  not  carry  on  the  same  trade  any 
longer,  or  that  he  shall  not  carry  it  on  within  a  certain  distance  of  the  place  where  the 
partnership  trade  was  carried  on,  and  where  the  continuing  partner  is  to  carry 
It  on  upon  his  own  sole  and  separate  account.  Now  it  is  evident  that,  in  neither  sense, 
was  the  good-will  of  this  trade  at  all  considered  as  among  the  subjects  of  the  valuation 
to  be  made  by  either  party.  It  was  not  so  considcored  by  the  Pluntiff  when  he  wrote 
his  letter  of  the  21st  of  October.  The  words  '  concern  and  "  inheritance "  are  used 
inartificially,  and  cannot  be  construed  as  having  any  reference  but  to  the  actual 
subjects  of  valuation.  And,  when  the  Plaintifi  ofFera  to  take  the  business  himself, 
he  could  not  have  forgotten  that  the  [453]  Defendant's  own  estate  of  ButUrwick  lay 
contiguous  to  the  partnership  property,  and  therefore  his  introducing  no  stipulation 
with  reference  to  the  fact  of  its  contiguity  is  a  clear  intimation  that,  when  he  wrote 
this  letter,  he  had  no  intention,  in  offering  to  take  the  rartnership  property,  to 
purchase  with  it  the  good- will,  in  the  sense  of  restricting  the  Defendant  from  carrying 
on  trade  in  its  vicinity.  In  that  sense,  at  least,  therefore,  the  good-will  of  the  trade 
was  not  the  subject  of  contract,  or  treaty  even,  between  the  parties. 

Then  comes  the  Defendant's  letter  of  the  23d,  which  uiews  that  the  Defendant 
had  then  so  far  departed  from  his  original  determination  as  to  make  an  ofier  to  the 
Plaintiff  of  his  estate  of  Buttervdck  and  the  garden,  besides  taking  his  share  oi  the 
partnership  property.  He  considerB  the  Plamtiff  by  his  letter  of  the  21st  as  having 
made  him  an  oner  to  purchase  his  share  of  the  partnership  raY>perty  for  £10,000, 
and  he  accepts  that  offer,  and  at  the  same  time  tenders  to  the  Fkintin  the  purchase 
of  Butterwiclc  and  the  garden  upon  certain  terms  therein  referred  to,  if  he  will  have 
them.  This  acceptance  and  this  offer  are  not  necessarily  connected  On  the 
contrary,  I  cannot  look  at  this  letter,  with  reference  to  the  offer  of  Butterwick,  as  any 
thing  more  than  a  new  and  distinct  proposal  on  the  part  of  the  Defendant,  which  the 
Plaintiff  might,  or  mi^ht  not,  close  witn,  but  which,  in  eithw  event,  could  have  no 
bearing  upon  the  cardmal  points  of  the  agreement,  which  must  now  be  conadered  as 
settled.   Whwe  <me  man  writes  to  anower  a  letter  containing  an  offer,  which  the 
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(Aher  accepts,  that  acceptance  grvea  to  the  person  Trmlring  the  offv,  an  immediate 
right  to  say  to  the  other.  As  soon  as  I  can  shew  that  I  have  the  means  of  canying  my 
oftr  into  ezecutiou,  I  am  mtitled  to  claim  the  benefit  of  yoar  acceptance  in  the 
oompletaon  of  tlie  agreemmt.  [464]  ^en  the  bargain  had  been  struck  on  the  23d 
of  October  by  an  immediate  answer  from  the  Plaintifi,  no  question  could  possibly  have 
arisen  about  what  was  intended  aa  the  subject-matter  of  the  contract  between 
the  parties,  with  reference  to  the  good-will,  since  it  is  plain  that  nothing  was  under- 
stood or  agreed  to  be  sold  but  the  good-will  necessarily  arising  from  the  mere  fact  of 
accidental  ownership.  However,  instead  of  a  direct  immediate  acceptance  on  the 
part  of  the  Plaintiff,  there  passes  some  further  correspondence  as  to  the  time  and 
manner  of  payment,  after  which  comes  the  PlaintifE's  concluding  letter  of  the  28th  of 
October  ;  and,  upon  that  letter,  the  true  question  is,  whether  it  amounte  to  a  final 
acceptance  of  the  Defendant's  offer,  regard  being  had  to  what  had  passed  in  the 
intermediate  time.  And,  if  by  the  words  "  busineas  and  concern,"  the  Plaintiff  can 
be  fairly  taken  as  having  meant  any  thing  more  than  the  property  which  was  the 
origiQal  subject  of  valuation  between  the  parties, — that  is,  than  the  specific  articles 
constituting  the  property  of  the  partnersnip,  together  with  that  sort  of  good-will 
which  arises  from,  and  is  inseparably  attached  to,  the  sole  ownership,  I  am  of  opinion 
that  he  must  be  considered  as  having  introduced  a  new  term  into  tne  subject-matter 
of  the  agreement,  and  therefore  not  to  be  entitled  to  a  specific  performance  of  any  part 
<rf  that  agreement.  But,  upon  the  whole  correspondence,  and  the  facts  of  the  case, 
taken  together,  I  cannot  but  think  that  this  letter  is  a  virtual  acceptance  of  the 
as^eement  made  by  the  Defendant  to  close  with  the  Plaintiff's  original  offer,  and  that, 
if  more  was  meant,  it  is  not  so  expressed  as  to  vitiate  the  agreement,  or  to  constitute 
the  terms  of  a  new  and  additional  proposal.  I  have  always  understood  the  law  of  the 
Court  to  be,  with  reference  to  this  sort  of  contract,  that,  if  a  person  communicates 
his  acceptance  of  an  offer  within  a  reasonable  time  after  the  offer  being  [466]  made, 
and  if,  within  a  reasonable  time  of  the  acceptance  being  communicated,  no  variation 
has  been  made  by  either  party  in  the  terms  of  the  offer  so  made  and  accepted,  the 
acceptance  must  be  taken  as  simultaneous  with  the  offer,  and  both  together  as 
constituting  such  an  agreement  as  the  Court  will  execute.  I  apprehend,  therefore, 
that  it  is  not  competent  to  the  Defendant  to  say,  I  made  my  proposal  on  the  23d — 
you  propose  terms  of  arrangement  on  the  26th,  and  do  not  finally  agree  to  mr  proposal 
before  the  28th ;  therefore,  there  is  no  binding  agreement  between  ue— I  will  not  now 
carry  into  effect  my  proposal  such  as  you  have  agreed  to  accept  it.  It  is  not  in  the 
Defendant's  power,  after  this,  to  add  terms  in  modification  of  that  agreement. 

Upon  the  whole,  my  opinion  is  this — that  the  terms  of  the  contract,  and  its 
aabject-matter,  are  sufl^iently  stated  ;  but  that  the  Plaintiff  has  no  right,  accordizig 
to  the  contract,  to  olsim  any  good-will  in  the  trade  in  addition  to  ^e  partnership 
property  which  is  the  subject  of  it,  except  what  is  the  necessary  effect  of  his  acquiring 
the  sole  ownership  in  the  property — certainly  not  such  as  to  preclude  the  Defendant 
from  carrying  on  the  same  trade,  where,  and  when,  and  with  whom  he  pleases« 


[466]  fiisooK  V.  WiLKs.   Nov.  13, 17, 18, 1817. 

Specific  performance  decreed,  with  costs,  in  a  case,  where  the  Defendant,  objecting 
to  title,  had  been  served  with  notice  of  a  prior  decision  in  a  different  cause  in 
favour  of  the  same  title,  against  a  similar  objection. 

This  was  a  Bill  for  a  specific  performance,  filed  by  the  same  parties  as  were 
PUintifis  in  the  case  of  Biteoe  v.  Perkvns  (reported,  1  Ves.  &  Bea.  486),  against  WUks, 
as  the  purchaser  of  other  lots  of  the  same  estate,  and  at  the  same  sale  at  which  Perkins 
had  purchased  the  lots  which  were  the  subject-matter  of  the  specific  performance 
wugnt  and  decreed  in  the  former  cause.  The  present  Bill  charged  the  filing  of  the 
Bill  in  Biscoe  v.  Perkins  ;  that  Perkins  (the  Defendant  in  that  suit),  by  his  answer, 
alleged  that  the  Plaintiffs  could  not  make  a  good  title,  for  the  reasons  stated  in  the 
Report  above  referred  to ;  and  that  that  cause  came  on  to  be  argued  before  the 
Chancellor,  when  His  Lordship,  notwithstanding  the  arguments  of  the  counsel 
for  the  Defendant,  decreed  a  specific  performance.  That  an  accurate  note  of  His 
I'ffdship's  judgment  having  been  taken  by  a  short-hand  writer,  employed  on  behalf 
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of  the  Fluiitifis,  s  copy  thereof  wu  afterwards  serred  on  the  Defendant  WUht, 
who,  nererthelesB;  refused,  aod  still  persisted  in  refusing,  to  complete  his  agreement. 

WUla,  by  his  answer,  admitted  that  he  had  refi^d,  and  said  that  he  did  so 
refuse  hy  reason  that  he  was  advised  the  Plaintiffs  were  unable  to  make  a  good  title. 
He  did  not  know  whether  the  objection  stated  in  the  answer  had,  or  bad  not,  been 
insiited  od  1^  the  connsei  for  the  Defendant  Perkiiu  at  the  trial  of  the  former  caiue, 
nor  wlwther  the  note  of  the  Lord  Chaneellor^$  judgment  whieh  had  been  ddivered 
to  him  wa^  or  was  not,  accurate.  He  then  stated  the  grounds  of  the  objection 
taken  by  him  to  the  title,  whieh  were  the  same  as  those  of  the  objectifm  taken  in 
Biseoe  t.  Perkins ;  and  he  insisted  that,  there{457l-fore,  he  ought  not  to  be  o<»n- 
pelled  to  complete  his  contract. 

This  cause  came  on  to  be  heard  before  the  Lord  Chancellor,  when  His  Lordship 
decreed  the  agreement  to  be  specifically  performed ;  but,  upon  the  question  of 
costs,  it  was  suggested  to  the  Court  that  the  same  question  had  occurred  in  another 
cause,  which  was  then  before  the  House  of  Lords,  on  appeal,  the  name  of  which 
was  not  stated.  His  Lordship  therefore  ordered  the  question  of  costs  to  be  reeerred, 
that  the  counsel  for  the  Defendant  might  be  at  liberty  to  ascertain  and  state  to 
the  Court  what  were  the  circumstances  of  the  case  referred  to. 

17  A'ov.  This  day  the  jnineqial  case  was  again  menti<med,  and  nothing  was 
said  on  the  put  of  the  Defendant ;  whrai  His  Ixndship  was  pleased  to  order  that, 
if  no  case  was  produced  the  next  day,  the  Defendant  should  pay  the  costs  of  the  suit. 

18  Nov.  No  such  case  being  produced  as  that  referred  to,  the  order  was  this 
day  made  accordingly. 

Leach  and  Neidand  for  the  Plaintiffs. 

Sir  S.  Bomilly,  Trower,  and  Glyn,  for  the  Defendant. 

Beg.  Lib.  A.  1817,  fo.  649. 

[468]  Between  William  Sims,  Plaintiff,  and  Matilda  Ridgk,  (Widow  and  Ad- 
ministratrix of  J.  H.  RiPGE,  deceased),  J.  Cocks,  J.  S.  Cocks,  and  Gkorge 
Ridge,  Defendants.  And  between  the  said  Gborge  Ridge,  Plaintiff,  and  the 
said  Matilda  Ridge,  Defendant.   Nov.  22,  1817. 

In  case  of  unreasonable  delay  in  prosecuting  a  decree  in  a  suit  by  next  of  kin  against 
an  administratrix,  the  Court  will  give  leave  to  a  creditor  to  prosecute  a  decree 
which  has  been  so  neglected. 

This  was  a  motion,  on  the  part  of  the  Plaintiff  in  the  first  cause,  that  he  might 
be  at  liberty  to  go  before  the  Master  to  whom  the  second  cause  stood  referred, 
and  to  prosMUte  the  said  second  cause  as  if  he  were  a  party  thereto ;  and  to  examine 
the  Defendant,  MaiUda  Ridge,  and  such  other  persons  as  he  might  be  advised, 
upon  interrogatories  in  the  said  second  suit ;  and  that  the  said  Defendant  might  be 
ordered  forthwith  to  pa^  into  Court  in  the  second  cause,  to  an  account  to  be  entitled, 
'  The  Account  of  J.  a.  Ridge,  the  Intestate,"  the  amount  of  the  money  received 
by  her  from  the  sale  of  the  intestate's  effects,  and  all  other  monies  received  by  her 
on  account  thereof,  to  be  verified  by  affidavit ;  and  that  the  costs  of  the  Plaintiff 
in  the  first-mentioned  cause,  and  of  the  present  application,  might  be  taxed,  as 
between  solicitor  and  client,  and  paid  by  the  Defendant  out  of  the  intestate's  estate. 

By  the  affidavit  of  the  Plaintiff  Sims^  solicitor,  it  appeared  that,  on  the  14th  of 
November  1816,  an  action  was  commenced  in  the  Common  Pleas,  at  the  suit  of  the 
Plaintiff,  against  the  Defendant,  Matilda  Sims,  as  widow  and  administratrix,  upon 
the  joint  and  several  bond  of  the  intestate  and  others,  for  £4900  :  that  the  Defendant, 
the  administratrix,  appeared  to  that  action,  and  (as  the  [459]  Deponent  believes) 
for  the  purpose  of  defeating  it,  confessed  a  judgment  at  the  suit  of  the  two  Defendants 
Cocks  and  the  Defendant  George  Ridge,  for  £140,000  (which  judgment  appeared 
to  be  signed  on  the  19th  of  November  181G) ;  and,  on  the  26th  of  »e  same  month, 
filed  a  s|)ecial  plea  of  such  judgment.  That,  in  consequence  of  such  plea,  the  Deponent 
(the  Plaintiff's  solicitor)  on  the  28th  of  the  same  month  informed  the  solicitor  for 
the  administratrix,  that  his  client  would  not  be  satisfied  until  the  intestate's  affairs 
had  been  properly  investigated,  and  that  his  only  remedy  was  to  file  a  creditor's 
bill  against  the  administratrix,  and,  on  the  2d  of  December,  he  made  the  same  com- 
munication to  the  solicitor  for  the  other  Defendajits.   That  neither  of  these  soUcitors 
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intimated  to  the  Deponent  any  intention  of  filing  a  Bill,  and,  consequently,  the 
Deponent,  on  the  16th  of  Deumher,  instituted  the  first-mentioned  suit,  and,  on  the 
gave  the  solicitors  for  all  the  Defendants  information  of  its  being  instituted, 
and  of  the  subject  of  it.  That  neither  of  the  Defendants  appeared  to  the  Bill  for  a 
considerable  time  after  it  iras  filed ;  but.  on  the  27th  of  January  1817,  the  Deponent 
was  surprised  to  see  an  advertisement  for  creditors  of  the  intMtate  to  come  in  and 
prove  toBir  debts  before  the  Master,  pursuant  to  a  decree  in  a  cause  of  Ridge  v.  Ridge, 
which  vas  the  first  notice  he  had  had  of  the  existence  of  the  second  of  the  above- 
mentioned  causes  ;  and,  if  he  had  known  of  it,  he  should  not  have  proceeded  in  the 
suit  which  he  had  instituted.  It  appeared  that  the  Bill  in  this  second  cause  was 
filed  on  the  13th  of  December  by  George  Ridge  (one  of  the  Defendants  in  the  first 
cause),  as  one  of  the  intestate's  next  of  kin,  claiming  a  share  of  the  surplus.  That, 
on  the  21st  of  December^  the  administratrix  put  in  her  answer,  without  oath,  and 
not  setting  out  any  account ;  and  that  the  decree  was  made  by  consent,  on  the 
23d  of  the  same  month.  That  the  Deponent  was  afterwards  informed,  (460j  by 
George  Ridge's  solicitor,  that  the  cause  of  Ridge  v.  Ridge  had  the  same  object  with 
that  of  Sims  v.  Ridge  ;  that  the  accounts  should  be  passed,  and  the  suit  prosecuted, 
with  as  little  delay  as  possible ;  and  that,  if  the  Plaintiff  jS^inu  would  prove  his  debt, 
hu  costs  should  be  paid  out  of  the  intestate's  estate,  as  he  had  had  no  notice  of  the 
decree.  That  the  Plaintiff  Sims  consented  thereto,  and  thereupon  the  sum  of 
£4900,  for  principal  money  and  interest  on  his  debt,  and  £8,  6s.  10^^.  for  his  taxed 
costs  at  law,  were  allowed  him  before  the  Master.  That,  on  the  11th  of  November 
1817,  the  Deponent  made  enquiry  at  the  Master's  office  if  the  examination  of  the 
administratrix,  in  the  cause  of  Ridge  v.  Ridge,  had  been  carried  in,  and  was  informed 
of  the  contrary ;  and  that  it  appeared  no  warrant  had  been  taken  out,  since  the  first 
seal,  before  the  present  terra,  to  compel  her  to  pass  her  accounts  as  administratrix. 

This  statement  was  met  by  an  affidavit  on  the  part  of  George  Ridge  (Defendant 
in  the  first,  and  Plaintiff  in  the  second  cause),  explaining  the  nature  of  the  debt 
(a  bona  fide  debt  from  the  intestate  to  the  house  of  Cocks  and  Ridge,  bankers),  to 
secure  which  debt  the  bond  was  given,  on  which  judgment  had  been  entered  up  as 
aforesaid.   It  stated  that  judgment  had  been  so  entered  up  thereon,  with  the  consent 
of  the  administratrix,  to  avoid  litigation,  an  action  having  been  previously  com- 
menced on  the  bond,  and  all  the  Defendants  being  ignorant  of  the  action  commenced 
by  the  Plaintiff  ;  and  that,  afterwards,  when  the  FtaintifE's  solicitor  enquired 
concerning  the  debt,  and  was  informed  of  its  nature,  he  expressed  himself  satisfied, 
and  intimated  no  intention  of  instituting  any  proceedings  to  investigate  the  intestate 's 
accounts.   That  the  affairs  of  the  intestate  being  much  embarrassed  at  the  time  of 
his  death,  and  it  being  represented  to  George  Ridge  (who  was  the  father,  and  one  of 
the  next  of  kin  of  the  intestate),  that  many  claims  on  his  estate  were  connected 
with  usurious  and  illegal  transactions,  which  it  would  be  well  to  investigate  by 
means  of  a  suit  in  E(}uity,  the  said  George  Ridge  gave  directions  for  such  suit  to  be 
commenced,  and  which  was  c(»nmencea  accordingly  on  the  13th,  and  the  decree 
made  on  the  23d  of  Decev^r^  as  above  stated,  which  decree  was  duly  passed  and 
entered  as  soon  as  the  same  could  be  procured  to  be  passed  by  the  register,  and 
inten-Dgatories  for  the  examination  of  the  Defendant  administratrix  left  in  the 
Master's  office  on  the  23d,  and  allowed  by  him  on  the  31st  of  January  following. 
That,  in  consequence  of  the  advertisement  for  creditors,  debts  to  a  considerable 
amount  had  been  proved  before  the  Master,  and,  among  others,  the  debt  due  tu 
Cocks  and  Ridge  as  aforesaid  ;  and  other  claims,  to  the  amount  of  many  thousands, 
had  been  made  on  the  estate,  which  were  then  in  a  course  of  administration ;  besides 
which  there  were  debts  due  to  persons  beyond  the  seas,  who  would  be  excluded  the 
benefit  of  the  decree,  unless  sufficient  time  were  allowed  them  to  come  in  and  establish 
their  claims.    That  warrants  were  taken  out  on  the  18th  and  2lBt  of  July,  return- 
able on  ^e  21st  and  36th  respectively,  for  the  administratrix  to  bring  in  her  examina- 
tion ;  and  the  Master  had  himself  thought  fit,  under  the  circumstances,  to  allow 
hflr  time  till  the  1st  of  November  for  that  purpose.   That,  since  the  expiration  of 
that  time,  the  Deponent  had  often  applied  to  the  Defendant,  the  administratrix's 
solicitor,  to  put  in  the  examination,  and  he  had  promised  to  do  so,  stating,  however, 
that  the  monies  in  the  hands  of  the  administratrix  were  to  an  inconsiderable  amount, 
and  that  the  assets  of  the  intestate  consisted  almost  wholly  of  a  debt  due  from  a 
penon  resident  in  the  East  Indies,  which  they  were  taking  proper  steps  to  recover. 


Digitized  by 


178 


Bins  V.  RIDOS 


8MBK.4St 


The  affidavit  proceeded  to  state  that  the  suit  of  Ridge  v.  Ridoe  was  [462]  instituted 
for  no  other  purpose  than  that  of  procuring  an  account  of  the  intestate's  personal 
estate  and  the  administration  thereof,  in  a  due  course,  under  the  indemnity  of  the 
Court .;  that  no  improper  or  unnecessary  delay  had  taken  place  in  the  conduct  of  it ; 
and  the  Deponent  nad  from  time  to  time  acquainted  the  PlaintiJ!  Simt's  solicitor, 
with  the  state  of  proceedings,  on  which  he  never  intimated  any  disaatisfaction,  or 
complained  of  any  delay,  till  the  11th  of  November  1817,  when  notice  was  given  of 
the  jvesent  application. 

Sir  S.  Romtlly  and  Roots,  in  support  of  the  motion,  referred  to  the  case  of  Potoell 
V.  Wallwortk  (2  Madd.  183)  before  the  Vice  Chancellor,  where  leave  was  given  to  a 
creditor  to  prosecute  a  suit,  the  decree  in  which  had  been  made  some  time  before, 
and  had  never  been  prosecuted. 

Sit  Arthur  Piggott  and  Dowdeswell,  contra,  for  GeorgeRidge  (one  of  the  Defendants 
in  the  first,  and  Flaintifi  in  the  second  cause). 

There  is  no  instance  of  the  Court  taking  out  of  the  hands  of  the  next  of  kin  a  suit 
instituted  by  him,  to  put  it  into  the  hands  of  a  creditor.  The  suit  so  commenced 
must  necessarily  involve  accounts  of  all  debts  and  dmands  on  the  estate ;  and  the 
Court  will  take  care  that  the  purposes  of  justice  shall  not  be  defeated  by  it.  It  is 
said  the  estate  is  insolvrat,  and  therefore  there  is  no  interest  in  the  next  of  kin  to 
prosecute  the  suit ;  but  no  proof  is  offered  of  this,  nor  of  any  unnecessary  delay  in 
the  conduct  of  the  suit.  The  case  cited  does  not  bear  out  the  application  now  made, 
and  no  other  authority  has  been  mentioned. 

[463]  Agar,  for  the  Defendant,  the  administratrix.  The  motion,  as  against 
Mrs.  Rvdge,  must  certainly  be  refused.  The  Master  thought  fit  to  give  her  till 
the  last  seal  to  put  in  her  examination,  and  no  time  has  since  elaps^  to  justify 
3uch  an  application. 

Sir  jS'.  RomUly  in  reply.  I  certainty  do  not  recollect  any  instance  of  this  sort 
of  application  being  granted ;  but  it  is  surely  even  more  consistent  with  reason 
to  allow  a  creditor  to  prosecute  a  suit  commenced  by  the  next  of  kin  (where  there 
has  been  delay  in  the  prosecution)  than  to  prosecute  a  creditor's  suit.  In  many 
instances,  it  may  be  for  the  interest  of  the  next  of  kin  to  delay  proceedings,  but 
that  cannot  be  the  case  with  a  creditor's  suit.  The  present  case  is  very  peculiar. 
Here  the  next  of  kin  suing  is  also  a  principal  creditor,  and  he  chttses  to  file  the  bill 
in  the  character  of  next  of  kin,  and  not  of  creditor.  I  admit  that  it  depends  on 
the  question,  whether  there  has,  or  has  not,  been  any  improper  delay ;  but  here, 
how  can  they  account  for  the  delay  between  the  settling  of  the  interrogatories  and 
taking  out  the  warrants  for  the  widow's  examination  1  If  any  excuse  for  delay 
is  afforded  by  the  circumstance  of  the  great  debt  coming  from  India,  that,  at  least, 
affords  ground  for  the  appointment  of  a  receiver,  which  ought  to  have  been  applied 
for. 

The  Lord  Chemcellor  [Eldon].  It  is  admitted,  that  if  the  suit,  which  this  is  an 
application  for  leave  to  prosecute,  had  been  a  suit  commenced  by  creditors  on  behalf 
of  themselves  and  all  other  creditors  of  the  intestate,  the  application  would  not 
have  been  very  unusual.  Undoubtedly,  the  practice  ought  to  be  so ;  because 
one  creditor  may  very  well  be  the  friend  of  the  party  or  nis  representative,  and 
inclined  [464]  unjustly  to  favour  the  estate  ;  and  the  Court  will  go  further,  for  the 
purpose  of  prompting  to  diligence,  even  to  the  extent  of  giving  costs  to  the  party 
making  the  application.  I  remember  when,  where  a  decree  had  been  obtained 
by  a  residuary  legatee,  a  creditor  was  not  allowed  to  come  in  under  such  decree ; 
and  it  was  determined  that  he  should  be  admitted  to  do  so,  upon  principles  fully 
as  much  applying  to  the  case  of  the  next  of  kin  suing  an  administratrix,  as  of  a 
residuary  legatee  suing  an  executor.  Supposing,  therefore,  there  should  be  no 
authority  at  all  to  be  produced  in  favour  of  this  application  by  a  creditor,  where  the 
suit  has  Deen  institutm  by  the  next  of  kin,  I  should  yet  have  no  hesitation  in  saying 
that  he  ought  to  be  allowed  to  prosecute  the  suit,  if  there  is  sufficient  proof  of  want 
of  reasonable  diligence.  Formerly,  by  bringing  an  action,  a  man  might  have 
recovered  a  debt  due  to  him  from  the  estate  of  the  deceased.  But  if,  according  to 
the  present  practice,  he  may  be  prevented  by  the  institution  of  an  amicable  suit, 
it  is  obvious  what  will  be  the  case  with  all  creditors,  unless  leave  is  given  them  to 
prosecute,  in  the  event  of  improper  delay. 

[In  the  present  case,  His  Lordship  made  no  immediate  order,  but  was  pleased 
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to  direct  that  the  motion  should  stand  over  until  the  second  seal  after  Term,  when 
the  Plaintiff  was  to  be  at  liberty  to  state  to  the  Court  how  the  examination  had 
in  the  mean  time  been  proceeded  with.] 

It  appears  from  the  register's  book,  that  an  order  was  afterwards  made  (it 
should  seem  by  consent),  that  the  Defendant  do,  within  four  days  after  personal 
notice  thereof  to  her  clerk  in  Court,  put  in  her  examination  [465]  to  the  interro- 

Satories  allowed  by  the  Master  ;  or,  in  default,  a  serjeant-at-arms  should  apprehend 
er,  and  bring  her  to  the  bar  to  answer  her  contempt ;  whereupon  such  further 
order  should  be  made  as  should  be  just. 

Eeg.  Lib.  B.  1817,  fol.  617.   {Nov.  25,  1818.) 


Dipper  v.  DinunT.  Nov.  28, 1817. 

Amendment  of  Bill,  after  exceptions  allowed,  and  not  answered,  does  not  prejudice 
an  injunction  previously  obtained.  Therefore,  a  motion  of  course  for  leave  to 
amend,  and  that  Defendant  may  answer  amendments  and  exceptions  together. 

This  was  a  Bill  for  an  injunction  to  stay  proceedings  at  law.  The  common 
injunction  had  been  obtained  ;  and  the  Defendant  had  since  put  in  an  answer, 
tp  which  exceptions  were  taken. 

Tretlove,  for  the  Plaintiff,  now  moved,  as  of  course,  for  leave  to  amend,  without 
prejndiee  to  the  injunction,  and  that  the  Defendant  might  answer  the  amendments 
and  exceptions  together.  The  register  had  expressed  a  doubt  whether  this  was 
a  motion  of  course ;  but  Treslove  said  he  apprehended  that  it  had  been  expressly 
decided  so  to  be  by  his  Lordship. 

The  Zonf  CAanctfffor  [EldonJ  said  that  it  was  of  course,  so  long  as  the  Defendant 
had  not  put  in  a  further  answer  ;  (1)  and  made  the  order  accordingly. 

Reg.  Lib.  A.  1817,  fo.  120. 

In  the  order,  nothing  is  said  as  to  the  injunction  being  saved ;  which  agrees 
with  the  case  before  the  Vice  Chancellor  referred  to  in  note  (1). 

(1)  See  Adney  v.  Flood,  1  Madd.  419.  where  the  Vice  Chancellor  says,  the  words 
'  without  prejudice  to  the  injunction  "  were  unnecessary ;  for  in  this  case  the 
amendment  would  not  affect  the  injimction.  It  was  there  moved  specially  upon 
notice. 


[466]  BuRKEiT  and  Wife  (and  Others),  Plaintiffs,  and  Randall  (and  Others), 
DefendanU.  Bolls.  Dec  2,  1817. 

(By  Original  Bill  and  Bill  of  Revivor.)— Bill  by  Devisees  praying  a  conveyance 
upon  the  ground  of  an  alleged  equitable  title  in  the  testator  originating  in  an 
u;reement,  which  was  denied  by  the  Answer,  but  supported  by  evidence  of  owner- 
ship, as  the  receipt  of  rents  and  profits,  &c.  Issue  directed  to  try  whether  the 
testator  was  at  his  death  beneficially  entitled. 

The  Bill  stated  that  Jdftn  Soon  (Defendant  to  the  original  Bill),  being  seised 
in  fee  of  the  premises  in  questicm,  subject  to  a  lease  for  twenty-one  years  commencing 
at  Christmas  1787,  agreed  to  sell  the  same,  subject  to  such  lease,  to  his  brother 
Thomas  Soon,  for  £500,  That,  in  pursuance  of  such  agreement,  he  delivered  up 
the  title  deeds,  and  received  the  purchase-money,  but  no  conveyance  had  ever  been 
made.  That  Thomas  thereupon  entered  into  receipt  of  the  rents  and  profits,  and 
on  the  4th  of  July  1797,  he  {Thomas),  as  owner  of  the  premises,  granted  a  lease 
for  ten  years,  and  on  the  26th  of  May  1800,  a  further  lease  for  forty  years,  to  the 
then  tenant  under  the  lease  of  1787,  on  the  surrender  of  his  original  lease ;  and 
that  both  the  new  leases  were  subsequently  assigned  to  Leaver  (one  of  the  Plaintiffs), 
*ho  was  in  possession  under  the  same.  That,  in  1810,  Thomas  died,  having  by 
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his  will  given  to  his  brother  John  the  rents  and  profits  of  these  premises  (among 
others)  for  his  life ;  and  the  residue  of  all  his  property,  real  and  personal,  in  trust 
for  the  FlaintifF  Harriet  Burkett,  and  having  appointed  Smith  and  Hihhert  (Plaintiffs) 
and  their  heirs,  &&,  trustees  and  encutors,  who  proved  the  vill.  The  Bill  further 
stated  diat  in  HUtvn/  term  1&12,  the  Defendant  Jehn  Sown  oommenced  an  action 
of  ejectment  against  the  Plaintiff  Leaver;  the  tern  for  which  the  original  lease 
of  1787  was  granted  having  expired  in  1808,  and  no  claim  being  then  set  up,  nor 
any  call  made  on  Thomas  Soan  during  his  life-time  to  account  for  the  subsequent 
rents  and  profits.  The  Bill  prayed  that  the  Defendant  [467]  might  be  decreed  to 
make  to  the  Plaintiffs  {Smith\&na  Hibbert)  devisees  in  trust  of  Thomas  Soan  deceased, 
a  proper  conveyance,  subject  to  the  life  interest  of  the  -Defendant  under  his  will ; 
a  reference  to  the  Master  to  settle  such  conveyance,  and  an  injunction  to  stay  pro- 
ceedings in  the  ejectment. 

The  Defendant  John  Soan  having  died,  the  suit  was  revived  against  his  repre- 
sentatives, who,  by  their  answer,  stated  that  the  title  deeds  were  delivered  by  the 
said  Defendant  to  his  brother  Thomas  only  in  order  to  make  him  a  qualification 
for  a  sporting  licence.  They  denied  the  alleged  aereement,  and  also  denied  that 
the  Defendant  had  received  any  consideration.  They  insisted  that,  if  any  leases 
had  been  made  by  Thomxts  (about  which  they  knew  nothing)  they  were  fraudulent 
and  void ;  and  although  they  admitted  that  Thomas  had  been  in  receipt  of  the 
rents  and  profits,  they  said  that  he  received  the  same  only  as  agent  for,  and  duly 
accounted  for  the  same  with,  the  Defendant ;  or,  if  he  did  not  always  duly  account, 
that  it  was  only  by  the  permission  of  the  Defendant  that  he  was  allowed  to  retain 
the  same.  And  they  further  added  that  by  his  will  the  said  Defendant  had  given 
these  premises  (among  others)  to  the  then  Defendants  (his  representatives)  expressly 
on  trust  for  sale. 

The  Answer  was  replied  to,  and  the  Plaintiffs  went  into  evidence  in  support 
of  the  allegations  in  their  Bill ;  which  evidence  was  altogether  circumstantial  as 
to  acts  of  ownership,  &c.,  particularly  as  to  Thcmat  having  himself  redeemed  the 
land-tax. 

The  cause  now  coming  on  to  be  heard.  Sir  S.  Romtlly,  Hart  and  Boupell,  for 
the  Plaintiffs,  pressed  for  an  issue. 

[468]  Cooke  and  Fisher,  for  the  principal  Defendants,  opposed  this  application, 
insisting  that  there  was  no  sufficient  ground  for  directing  an  issue ;  besides  that, 
how  was  a  court  of  law  to  determine,  whether  the  Plaintiff  had  an  equitable  interest  i 
That  the  true  question,  whether  the  Plaintiff  had  made  out  a  case  to  entitle  him 
to  a  specific  performance,  was  for  this  Court  to  determine ;  and,  if  not,  the  Bill 
must  be  dismissed. 

Sir  S.  Bomilly,  in  reply.  The  Bill  is  not  for  a  specific  performance,  but  to  have 
a  conveyance  of  the  legal  estate  from  parties  who  are  mere  trustees,  upon  the  ground 
of  an  alleged  equitable  title;  and  the  single  question  is  whether,  if  the  evidence 
is  not  sufficient  to  induce  the  Court  to  decree  a  conveyance,  there  is  not  at  least 
enough  to  send  it  to  a  court  of  law  to  determine  in  whom  the  right  to  have  the 
legal  estate  in  the  premises  is  vested  1  and  he  referred  to  a  case  of  Uichmond  v. 
Hughes,  before  the  Lord  ChaneeUor,  where  such  axi  issw  as  was  now  sought  had 
been  directed. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant]  thought  it  was  quite  impossible  to 
say  that  this  was  a  case  in  which  the  Bill  ought  to  be  dismissed,  and  at  the  same 
time  held  that  the  question  upon  the  evidence  was  what  this  Court  could  not 
determine.    It  was  therefore  proper  that  an  issue  should  be  directed. 

An  issue  was  directed  accordingly,  "  Whether  the  Testator  Thoma$  Soan  was, 
at  his  death,  beneficially  entitled  to  the  premises  in  question." 

Reg.  Lib.  A.  1817,  fo.  1060  b. 
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[469]  Evans  c.  Richardson.  Dec.  6, 1817. 

[See  Pgden  y.  Peele,  1826,  8  Bowl.  &  Ry.  11.] 

Agreement  between  a  citizen  of  the  United  States  and  an  American  and  English 
subject  for  the  exportation  of  goods  from  England  to  America  on  their  joint 
account  in  time  of  war,  "  provided  a  peace  should  not  be  likely  to  take  place  at 
the  time  of  shipping  the  goods."  On  a  Bill  for  an  account,  as  a  set-ofE  against 
a  separate  demand,  for  which  the  Defendant  had  brought  an  action  against  the 
Plaintiff,  an  injunction  which  had  been  obtained  on  uie  filing  of  the  Bill  was 
dissolved,  on  the  ground  of  its  being  an  illegal  contract ;  although  the  goods 
Ehipped  in  pursuance  of  the  contract  did  not  sail  till  after  a  peace  was  made,  and 
although  the  Defendant  had  not  relied  on  the  illegality  of  the  contract  as  a  ground 
of  defence ;  the  Court  itself  setting  up  the  objection. 

The  Plaintiff  and  Defendant  were  citizens  of  the  United  States  of  America  : 
the  Plaintiff  a  native  of  America  usually  resident  there ;  the  Defendant  a  Scoich- 
mm,  usually  resident  in  England. 

In  Oct.  1814,  during  the  war  between  England  and  the  United  States,  the 
Hiintiff  and  Defendant,  being  then  in  America,  entered  into  a  mercantile 
contract  by  letter  for  the  exjportation  of  goods  from  England  to  America  on  their 
joint  account,  and  the  goods  were  to  be  shipped  by  the  Defendant,  **  provided  a 
peace  was  not  likely  to  take  place  between  the  respective  governments  soon 
after  his  arrival  in  England." 

When  the  Defendant  arrived  in  England,  there  were  strong  reports  of  peace, 
but  no  certain  intelligence.  The  Defendant  therefore  shipped  the  goods.  About 
the  time  the  goods  were  shipped,  preliminaries  of  peace  were  signed,  and,  before 
the  ship  actually  sailed,  it  was  publicly  known  that  peace  had  taken  place.  Dis- 
putes having  afterwards  arisen  between  the  Plaintifi  and  the  Defendant,  the  Defend- 
ant brought  an  action  against  the  Plaintiff  upon  a  separate  demand,  and  soon  after- 
wards the  Plaintiff  filed  his  Bill,  claiming  a  right  to  set  off  his  share  of  the  profits 
of  the  joint  transaction  against  what  was  due  from  him  on  the  separate  demand, 
and  praying  an  accotint  of  the  profits  of  the  joint  transaction  which  [470]  had  been 
received  by  the  Defendant ;  and  an  injunction  to  restrain  proceedings  in  the  action . 

The  injunction  was  obtained  for  want  of  answer.  An  Answer  was  afterwards 
put  in, — stating  a  correspondence,  from  which  it  was  inferred  that  the  contract 
had  been  abandoned. 

An  order  Nisi  to  dissolve  the  injunction  having  been  obtained,  Sir  S.  Romilly 
and  Pepys,  for  the  Plaintiff,  now  shewed  cause  against  the  injunction  being  dissolved ; 
contending  that  the  correspondence  stated  in  the  Answer  did  not  amount  to  an 
ftbandonment  of  the  contract  on  the  part  of  their  client. 

Leach  and  BickersUth  for  the  Defendant  were  stopped  by  the  Lin-d  Chancellor 
[Eldon],  who  said,  This  is  a  ccmtract,  entered  into  between  an  American  citizen 
ud  a  person  being  both  an  American  and  an  English  subject,  for  a  trading  to 
i«mea  dnimg  time  of  wart 

For  the  Plaintiff.  The  correspondence  in  which  it  originated  was  in  time  of 
nr :  but  no  actual  trading  took  place  till  after  a  peace  had  been  made. 

The  Lord  Chancellor.  The  bargain  was  made  for  a  trading  to  be  carried  on  in 
fraud  of  the  laws  of  the  country. 

For  the  Plaintiff.   The  Defendant  has  made  no  such  objection. 

The  Lord  Chancellor.  It  is  of  no  consequence  who  makes  the  objection.  If 
[471]  the  party  has  not,  the  Court  will  set  it  up.  The  Plaintiff's  letter,  upon  which 
the  contract  is  founded,  expressly  says,  "  The  vessel  to  be  chartered  provided  peace 
■i  wt  likely  to  take  place."  The  first  thing  you  have  to  do  is  to  shew  your  contract, 
and,  to  do  this,  you  produce  a  letter,  in  whioh  you  yourselves  say,  that  H  jwace  tains 
place,  you  will  nave  nothing  to  do  with  the  subject  of  it.  Whatever  the  Defendant 
may  think  proper,  I  am  satisfied  that  the  Court  ought  to  raise  the  objection.  The 
eoatraet  subsisting  between  the  parties,  was  a  contract  to  defeat  the  laws  of  the 
country. 

For  the  Plaintil!.  At  the  time  the  goods  were  shipped, — at  all  events  before 
ship  sailed, — there  was  peace. 

The  Lord  Chancellor,   But  no  new  contract  had  been  entered  intd 
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For  the  Defendant.    Your  Lordship  then  will  dissolve  the  injunction  t 

Sir  Sam.  Momilly  for  the  Plaintiff.  No — The  Court  refuses  to  interfere,  and  will 
therefore  leave  the  parties  as  they  are. 

The  Ijord  Chancellor.  Let  the  injunction  be  dissolved. — I  leave  both  parties 
to  their  remedy  at  law. 

Reg.  Lib.  1817,  A.  fo.  353. 

[472]  WiLUAM  Williams,  Esquire,  Plavnliff,  and  G.  T.  Steward,  Esquire,  and 
Others  (GommiBsionerB  of  Taxes,  and  loi  th»  Redemption  of  the  Land-Tax), 
and  George  Isted,  Esquire,  Defendants.   Nov.  24,  26,  Dee.  6, 1817. 

Construction  of  the  Acts  for  redemption  and  sale  of  the  land-tax,  with  reference  to 
the  nature  of  the  biddings  intended  to  be  made,  and  contract  to  be  entered  into, 
under  the  provisions  of  42  G.  3,  c.  116,  §154.  No  express  direction,  nor  uiy  thing 
to  be  inferred  as  to  general  policy  or  intention,  whether  such  biddiiigB,  Bubsaquent 
to  the  first  bidding,  are  to  foe  public  or  secret,  nor  as  to  the  particular  form.  Oom- 
missioners  under  the  act  merely  ministerial.  No  remedy  against  them,  therefore, 
in  this  Court ;  but  only  by,  either  mandamus  in  the  Court  of  K.  £.  (as  to  which 
doubtful),  or  suit  in  Exchequer,  in  such  cases  as  are  not  especially  provided  for 
by  the  Act.  A.  having  bid  60  per  cent,  above  the  first  offer  (publicly  made  accord- 
ing to  the  directions  of  the  act),  and  B.  having  subsequently  bid  one  per  cent. 
"  above  the  offer  of  any  other  person,"  qumre  if  offer  be  valid  and  binding  as 
the  highest  offer,  within  the  words  and  meaning  of  the  act.  And  it  seems  that  it 
is  so.  But  if  B.'b  offer  is  invalid,  A.'s  is  still  not  "  the  highest  offer  "  within  the 
meaning  of  the  Act.  Still  less  is  B.  to  be  taken  as  a  trustee  for  A.  in  such  case. 
And  upon  these  grounds,  a  bill  by  A.  against  the  commissioners,  and  against  B., 
to  have  his  contract  establuhed,  being  demurred  to  by  the  eommissioners,  the 
demurrer  was  allowed. 

The  Bill  stated  that,  by  an  act  passed  in  the  42d  year  of  the  King  (42  Geo.  3,  c.  1 16. 
amended  bv  46  0.  3,  c.  133  ;  53  G.  3,  c.  123  ;  64  G.  3,  c.  173).  entitled  "  An  Act 
for  consolidating  the  provisions  of  the  several  acts  pamed  for  the  redemption  and 
sale  of  the  land-tax  into  one  act,  and  for  making  further  provision  for  the  rraemption 

and  sale  thereof,  and  removing  doubts  respecting  the  right  of  persons  claiming  to 
vote  at  elections  for  knights  of  the  shire,  and  other  members  to  serve  in  parliament 
in  respect  of  messuages,  lands,  or  tenements,  the  land-tax  upon  which  shall  have  been 
redeemed  or  [473]  purchased,"  and  by  virtue  of  other  acts  of  parliament  made  for 
that  purpose,  any  persons  are  empowered  to  purchase  or  redeem  the  land-tax  chaiged 
on  any  lands  in  Great  Britain  as  fee  farm  rents,  according  to  certain  modes,  and  in 
the  manner,  and  by  the  means,  and  according  to  the  several  provisiona  therein,  and 
particulaHy  in  the  154th  section  of  the  said  act.  mentioned.(l) 

[474]  That  the  Defendants,  Steward  and  others,  were  in  March  1814,  uid  con- 
tinued to  be  at  the  time  of  filing  [475]  the  Bill,  commissionerB  under  the  acts  aforesaid 
and  thereby  empowered  to  contract  with  any  persons  for  the  Bale  and  purchase, 
or  redemption  of  the  land-tax,  and  to  execute  proper  conveyances  ;  and  that,  in 
March  1814,  the  Defendant  Steward  bid  for  the  land-tax  charged  on  all  lands  and 
premises  in  the  borough  of  Weymouth  and  Melcombe  Regis,  and  fourteen  days' 
notice  of  such  bidding  was  fixed  on  the  church-doors  of  the  respective  parishes, 
according  to  the  directions  of  the  statute.  That  various  other  offers  for  the  purchase 
of  the  said  land-tax  were  made  to  the  commissioners,  and,  among  others,  the  Plaintiff 
caused  an  offer  or  bidding  in  writing  to  be  made  to  the  commissioners  for  the  same, 
which  offer  was  charged  to  be  made  according  to  the  directions  of  the  act,  and  was 
the  highest  offer  or  bidding  made  as  aforesaid,  and,  as  such,  ought  to  have  been 
accroted  by  the  commissioners  ;  and  was  to  the  following  effect : 

last  of  the  houses,  lands,  &c..  in  Melcomhe  Begia,  the  land-tax  of  which  Mr. 
■  G.  T.  Steward  has  offered  to  purchase  as  fee-farm  rents,  and  on  which  I  make  an 
"  additional  offer.  Should  there  be  (my  error  in  the  descri{>tions  or  the  sums  charged, 
"  I  trust  I  shall  not  be  thereby  prejudiced  ;  my  offer  being  for  the  same  premises 
"  as  Mr.  G.  T.  Steward."  Then  followed  a  list,  containing  the  names  of  the  pro- 
prietors and  [476]  occupiers,  and  of  the  premises  charged  with  the  tax,  and  the  sums 
not  exonerated,  to  which  was  annexed  the  offer,  as  folbws  :  "  I  do  hereby  give 
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notice,  that  I  am  defiirous  of  entering  into  contracts  for  the  purchase  of  the  land- 
'  tax  contained  in  the  annexed  list,  as  fee-farm  rents,  for  each  and  every  of  which, 
'separately  and  distinctly,  I  o£Eer  to  pay  to  the  receiver-general  for  the  county  of 
"  Donet,  or  his  deputy,  such  a  sum  of  money  as  shall  exceed  the  price  or  o&er  first 
'offered  or  made  by  Mr.  G.  T.  Steward,  by  £60f»rcen<.,  tobepaid  oy  oneinBtahnent 
"  on  or  before  the  2l8t  of  AprU  next,  or  so  soon  as  the  contract  may  be  completed, 
"-ffm.  WUliams.' 

That  two  persons  of  the  name  of  Weston  having  respectively  offered  to  become 
purchasers  of^the  land-tax  of  certain  premises  in  the  same  parishes,  the  Plaintiff 
also  made  distinct  oSers  in  writing  to  purchase  the  land-tax  of  these  premises  at  a 
like  advance  of  £60  per  cent,  in  the  same  manner  as  with  respect  to  the  ofEer  made 
hyStetoard  ;  and  that  on  the  7th  of  Juvte  1814,  he  received  a  letter  from  the  secretary 
to  the  commissioners,  written  by  their  direction,  informing  him  that  they  had 
received  a  higher  offer  for  the  purchase  of  the  several  sums  contained  in  all  the 
said  lists,  and  had  entered  into  contracts  for  the  sale  thereof  to  the  person  who  made 
the  highest  offer  for  the  same. 

Tlu  Bill  then  stated,  that  it  was  alleged  by  the  commissioners,  that  the  Defendant 
hied  was  the  person  alluded  to  in  the  above  letter,  and  tiiat  Isted'a  offer  was  an 
oSer  of  "  one  per  cent,  above  the  offer  of  any  other  persont"  without  reference  to  any 
qtecific  offer,  bidding,  or  sum  of  money  whatever. 

The  Bill  also  stated  certain  minutes  and  reBo-[477]-lutions,  made  by  the  com- 
missioners, on  the  21th  of  March  1814,  at  a  board  for  the  affairs  of  taxes,  among 
which  was  the  following  ; — "  That  no  notice  of  the  terms  offered  by  any  other  person, 
'  or  persons,  than  the  notice  required  by  the  act,  of  the  first  offer  made,  is  required 
"  by  the  act  to  be  given  to  any  of  the  parties  who  have  offered  a  higher  price  ;  and 
'  that  the  board  will  not  communicate,  to  any  of  the  parties  offering  such  higher 

*  price,  the  price  offered  by  any  other  of  the  parties." 

The  Bill  then  proceeded  to  state  a  correspondence  which  passed  between  the 
Plaintiff  and  the  secretary  to  the  commissioners  on  their  behau,  on  the  subject  of 
the  said  ofEer  and  purchase,  in  the  course  of  which  the  Plaintiff  protested  against 
the  acceptance  of  fsled*s  offer,  and  insisted  upon  his  right  to  the  contract ;  and  the 
rommissioners,  notwithstanding,  rejected  the  Plaintiff's  offer,  and  accepted  that  of 
l^d,  and  entered  into  one  or  more  contract  or  contracts  with  him  on  the  footing 
d  such  offer  ;  Isted  insisting  that,  by  virtue  thereof,  he  was  well  entitled  to  have 
the  land-tax  so  contracted  for  conveyed  to  him,  and  to  hold  the  same  as  fee-farm 
rents  under  the  Act,  and  the  commissioners  threatening  to  convey  the  same  to 
him  accordingly  ;  whereas  the  Plaintiff  contended,  that  an  offer,  or  bidding,  to 
purchase,  within  the  intent  and  meanine  of  the  Act,  must,  and  ought  to  be,  the 
offer  of  a  certain  sum,  and  not  an  offer,  the  amount  of  which  cannot  be  ascertained 
but  by  reference  to  probable  offers,  which  may  be  made  by  other  persons  ;  that  the 
said  offer  of  Isted  was  irregular  and  unjust  in  itself,  with  respect  to  the  public,  and 
not  within  the  true  intent  and  meaning  of  the  Act,  and  ought  to  be  considered  as 
i\\ega\  and  void ;  and  that  the  commissioners,  in  accepting  the  same,  had  acted 
under  a  mistake  of  the  true  intent  and  mean-i478]-iQg  of  Act,  and  under  an 
erroneous  construction  thereof. 

Upon  these  groimds,  the  Bill  prayed  a  discovery  from  the  Defendants  (the  com- 
misaioners)  of  all  such  offers  and  biddings,  and  of  all  letters,  &c.,  relative  thereto, 
in  their  possession  ;  and  that  the  Defendant  Isted  might  set  forth  by  what  contract, 
or  deed  executed,  &c.,  he  claimed  to  hold  the  land-tax  so  alleged  to  be  purchased  by 
him,  and  the  date,  &c.,  and  might  produce  the  same.  And  it  then  proceeded  as 
follows,  viz.  "  that,  under  the  circumstances  aforesaid,  your  Orator  may  be  declared 
~  entitled  to  the  benefit  of  his  said  offers  or  biddings  so  made  to  the  said  Defendants 
'  (the  commissioners)  as  aforesaid,  for  the  purchase  of  the  land-tax  aforesaid ;  and 
'  that  the  sud  Defendants  (the  commissioners)  may  be  directed  to  enter  into  proper 
'  eontraots  with  your  Orator,  and  execute  to  your  Orator  proper  conveyances  of 
"  nioh  landrtax  contained  in  his  said  offer  as  aforesaid.  yourOrator  offeringto  perform 

*  the  said  offer  on  his  part,  according  to  the  directions  of  the  said  recited  Act  of  Parha- 
^  ment.  And  that  in  the  mean  time  the  said  Defendants  (the  commissioners)  may  be 
^  restrained,  by  the  order  and  in  junction  of  this  Court,  from  contracting  with  or  con- 
^  veying  in  any  manner  to  the  Defendant,  George  Isted,  or  any  other  person  except 
"  your  Orator,  any  part  of  the  said  land-tax.    And,  if  it  shall  appear  that  the  said 
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"  commissioners  have  accepted  the  said  offer  or  bidding  of  the  Defendant  Isted, 
"  and  have  entered  into  any  contract  with  him,  or  executed  to  him  any  deed  or 
'  instrument  conveying  such  land-tax,  or  any  part  thereof,  upon  the  ground,  or  in 
**  pursuance  of  his  siud  oSer  or  bidding,  then  ^at  it  may  be  declared  that  the  said 
"  Defendants  (the  commissionerB)  have  acted  under  a  mistake  of  the  meaning,  and 
*  under  an  erroneouB  oon-[479]-Btruction  of  the  said  Act  of  Parliament,  and  that  the 
"  said  offer  or  bidding  of  the  Defendant  hUd  may  be  declared  to  have  been  irregular 
"  and  illegal,  aaA  not  valid,  under  the  terras  and  provisions  of  the  said  Act.  and 
"  ought  not  to  have  been  acted  upon  by  the  said  commissionerB,  in  preference  to 
"  your  Orator's  said  offer  or  biddmg.  And  that  the  said  contract  or  conveyance 
"  to  the  said  George  Isted  may  be  declared  to  have  been  granted  by  mistake,  and 
"  improperly,  and  that  the  same  may  be  set  aside,  or,  if  the  Court  shall  be  of  opinion 
"  that  the  same  cannot  be  set  aside,  then  that  the  said  George  Isted  may  be  declared 
"  a  trustee  of  the  land-tax  so  conveyed  to  him  for  your  Orator,  and  may  be  decreed 
"  to  convey  the  same  to  your  Orator,  and  deliver  over  to  your  Orator  all  and  every 
"  such  deed  or  conveyance  thereof  so  executed  by  the  said  commissioners,  your  Orator 
"  offering  to  pay  such  just  uid  proper  diarffes  and  vx^vdom  as  the  Court  shall  thbik 
"  the  siud  Defendant  (isted)  is  oititled  to  have  repaid  to  him  in  respect  of  the  said 
"  matters ;  and,  in  tiie  mean  time,  that  the  said  Defendant  {Isiei)  may  be  restrained 
"  (by  injunction)  from  selling  or  conveying,  &c.,  to  any  person  except  your  Orator, 
"  and  that  all  the  Defendants  may  be  decreed  to  join  in  executing  all  proper  contracts 
"  and  conveyances,  as  may  be  necessary  under  the  said  Acts,  or  otherwise,  for  convey- 
"  ing  and  assuring  the  said  land-tax  to  your  Orator,  according  to  the  terms  of  your 
"  Orator's  said  original  offer  or  bidding,  and  as  this  honourable  Court  shall  direct." 

All  the  Defendants  appeared  to  the  Bill,  and  the  Defendants  (the  commissioners) 
put  in  a  general  demurrer,  which  was  argued  before  His  Honor  the  V ice-Chancellor , 
on  the  2lBt  of  July  1815,  when  His  Honor  was  pleased  to  allow  the  same. 

[480]  From  the  order  of  the  V  ice-Chancellor  allowing  this  demurrer,  the  Plaintiff 
appealed ;  and  the  appeal  came  on  now  to  be  heard. 

The  Solicitor-Generai,  and  BeU,  in  support  of  the  demurrer,  and  of  the  judgment 
appealed  from.  This  Bill  cannot  be  sustained ;  first,  as  it  is  a  Bill,  in  nature  of  a 
mandamus,  to  compel  the  commissioners  to  enter  into  a  contract ;  and,  secondly, 
because,  if  a  contract  should  be  said  to  have  been  in  fact  made,  this  Court  is  unable 
to  compel  the  performance  of  it ;  and  this,  upon  two  grounds ;  first,  because  the 
commissioners  are  officers,  or  agents,  of  the  Crown,  and,  secondly,  because, 
supposing  a  Bill  would  He,  the  Court  of  Exchequer  would  be  the  only  Court  of  competent 
jurisdiction.  Lastly,  considering  the  case  on  the  merits  disclosed  by  the  Bill  itself, 
there  is  no  equity,  inasmuch  as  the  Bill  states  Isted  to  have  made  a  higher  offer  Uian 
that  made  by  the  Plaintiff. 

First,  if  there  is  any  remedy,  it  must  be  by  mandamus.  The  Bill  is  not  to  compel 
the  commissioners  to  perform  a  contract  already  entered  into,  but  to  compel  them 
to  enter  into  a  contract.  If  the  commissioners  have  acted  corru^ly  or  fraudulently, 
they  may  be  made  amenable  by  a  criminal  proeeeutbut  but  no  civil  suit  will  lie  against 
them^ 

Secondly,  But,  supposing  this  to  be  a  Bill  for  the  specific  performance  of  a  contract, 
and  that  the  Plaintiff  was  m  fact  the  highest  bidder,  it  becomes  a  very  important 
question,  whether  this  Court  can  entertain  such  a  suit  against  these  commissionerB, 
they  being  officers  of  the  Grown.  The  ground  of  the  jurisdiction  of  a  Court  of  Equity, 
in  matters  of  contract,  is,  thatthePlaintiff  [481]can  have  no  adequate  remedy  at  law. 
But  it  was  formerly  considered  as  the  settled  practice,  that  a  party  must  first  establish 
his  right  at  law,  in  order  to  entitle  him  to  equitable  relief.  Thus,  it  is  laid  down  by 
Sir  Thomas  Clarke,  M.  R.,  as  reported  by  Amhler  (in  the  case  of  Dodsley  v.  Kinneraleyy 
Amb.  406 ;  and  see  Harnett  v.  YeiXdvng,  2  Scho.  &  Lef.  549,  553),  that  it  was  the 
practice,  before  the  time  of  Lord  Somers,  to  send  the  party  to  a  Court  of  Law,  and,  if 
he  should  recover  in  damages,  then  a  Court  of  Equity  would  entertain  his  suit. 
[See  Sel.  Ca.  Cha.  67,  69.]  There  are  cases,  undoubtedly,  where  the  Court  will  main- 
tain the  Bill,  notwithstanding  some  formal  objection  which  would  preclude  the  pmty 
at  law,  as  the  lapse  of  time,  &c.  But  the  true  distinction  is,  that  the  subject-matter 
must  be  such  as  would  enable  the  party  to  recover  in  damages ;  but  where  the  subject- 
matter  is  otherwise,  a  C^urt  of  Equity  cannot  interfere.  So  then,  in  this  case,  there 
can  be  no  relief  in  equity,  because  an  agent  of  government,  makuig  contracts  on  behalf 
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of  the  public,  is  not  liable  to  be  sued  in  respect  of  those  contracts.  Macbeatk  t.  Haldi- 
mand  (1  T  .R.),  Unmn  v.  Wolgeley  (1  T.  R.  174.  See  Tkurffar  y.  Morley,  1  Mer. 
p.  22).  Nothing  also  is  more  clear  than  that  a  Bill  cannot  be  maintained  against  a 
mere  agent,  without  bringing  the  Principal  before  the  Court.  Here,  the  Attorney- 
Genertuia  not  a  party ;  and  on  this  ground,  also,  a  demurrer  would  hare  held,  although 
we  are  precluded  from  relying  upon  it  in  the  present  instance,  the  demurrer  being  a 
general  demurrer  for  want  of  equity,  and  not  for  defect  of  parties.  And  yet  if,  m  in 
the  present  case,  improper  parties  are  made  Defendants,  as  agents,  and  the  Principal 
is  not  before  the  Court,  even  though  the  Bill  might  hare  been  sustainable  against  the 
Principal,  yet  &  demurrer  for  want  of  equity  willhold. 

£482]  Thirdly,  if  such  a  suit  can  aX,  all  be  entertained,  the  Court  of  Exchequer, 
and  not  the  Court  of  Chancery,  must  be  the  proper  Forum.  It  may  be  objected, 
that  this  would  be  the  ground  of  a  plea,  not  of  a  demurrer.  But,  according  to  Lord 
Bedetdale,(2)  "  where  it  appears  on  the  face  of  the  Bill  that  some  other  Court  of  Equity 
'  has  the  proper  jurisdiction,  the  Defendant  may  demur  to  the  jurisdiction  of  the  Court 
"  (rf  ChanceTy."  That  the  Exchequer  is  the  only  court  of  competent  jurisdiction  in 
matters  of  revenue  is  certain,    i  Inst.  112.   Brown  v.  Irani  (2  Vem.  426). 

But,  lastly,  there  is  no  ground  for  the  allegation  that  the  offer  made  by  Jsted 
is  inconsistent  with  the  provisions  of  the  statute,  or  such  as  the  commissioners  ought 
to  have  rejected.  It  is  not  pretended  that,  if  the  oifer  had  been  to  give  one  per 
cent,  beyond  the  ofFer  made  by  the  Plaintiff,  that  would  be  good,  as  being  sufficiently 
reduced  to  certainty :  and  the  offer  actually  made  by  the  Plamtiff,  and  which  he  insists 
apon  as  the  highest  valid  offer,  was  precisely  of  the  same  nature.  Then  why  is  not 
the  present  offer  equally  speci6c  1  It  is  an  offer  to  give  one  cercen^.  beyond,  what  1 — 
beyond  the  highest  offer  ^et  made  —  Uie  offer  actually  affixed  to  the  church-door, 
it  may  be  objected  that,  if  another  person  had  made  a  similar  offer,  the  two  offers 
would  have  amounted  to  nothing,  wad  the  commissioners  could  have  accepted 
of  neither.  So  if,  at  an  auction,  two  persons,  at  the  same  time,  bid  the  same  sum, 
the  two  biddings  amount  to  nothing.  But  it  is  enough  to  say  that,  in  the  present 
mstance,  no  such  case  has  arisen. 

[483]  [The  Lord  Chancellor.  It  waa  never  doubted,  in  sales  of  that  deacription, 
vhicb,  in  the  North  of  England,  are  denominated  candlestick  biddin|;B,  where  the 
teveral  bidders  do  not  know  what  the  others  have  offered,  that  a  bidding  of  one 
ptr  cent,  more  than  any  other  person  has  offered,  would  be  binding  on  the  person 
who  makes  it.] 

for  the  Defendant.  But,  besides,  here  is  a  contract  with  third  persons  (and 
those  third  persons  the  publio),  who  are  not  represented  in  this  Court  Then,  if 
they  would  m^  Isted  a  trustee  for  them,  they  must  adopt  all  his  acts.  The  ground 
on  whidi  they  proceed  against  him  is,  that  the  contract  is  not  valid.  Then  they  must 
place  him  in  the  same  situation  as  if  the  contract  had  not  been  made ; — but  how 
caa  they  do  this  with  reference  to  the  public,  for  whose  benefit  the  contract  was 
made  (  If  there  is  any  power  in  any  court  over  the  commissioners,  as  servants 
of  the  pubUc,  it  must  reside  in  the  Court  of  Exchequer,  and  in  that  court  only. 

When  the  ease  was  before  the  Vice-Chancellor,  it  was  compared  to  Speer  v. 
Crawler  (17  Ves.  216) ;  where  the  Lord  Chancellor  overruled  a  demurrer  to  a  Bill 
against  commissioners  under  an  inclosing  Act  by  the  lord  of  the  manor  adjoining 
that  where  the  lands  to  be  inclosed  were  situate  ;  to  which  suit  the  lord  of  the  last- 
mentioned  manor,  who  was  also  tenant  to  the  Plaintiff  of  his  (the  Plaintiff's)  manor, 
was  likewise  made  a  Defendant ;  but  that  decision  ibes  not  apply  to  this  case,  being 
grounded  expressly  on  the  peculiar  relation  between  the  parties ;  whereas  the 
preient  case  must  be  considered  as  if,  in  [484]  that  cited,  the  commissioners  only, 
and  not  Taylor  also,  had  been  before  the  Court* 

The  relief  here  prayed  is  more  than  this  Court  can  give,  and  yet  is  inadequate 
to  the  purpose  of  doing  complete  justice  between  the  parties  interested  :  and  if  any 
Court  of  Equity  can  interfere  in  the  matter,  it  must  be  one  having  power  to  go  much 
further  than  this  Court  can  do  upon  any  supposition. 

Sir  S.  R&milly,  Trower,  and  Fhillimore,  for  the  Appellant  (the  Plaintiff).  First. 
u  to  the  merits  of  the  case,  independently  of  all  objections  in  point  of  form.  This  is  a 
question  of  very  great  importance  to  the  public ;  and  the  facts  miist  be  taken  to  be, 
Mttated  by  the  Bill,  and  as  allowed  by  the  demurrer,  without  dispute.  Now,  tho 
oSer  made  by  Isted,  as  it  is  represented  by  the  Bill,  is  an  o&r  of "  one  per  cent,  above 
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the  ofier  of  any  other  person,^  not  expressing  whether  it  is  meant  to  refer  only  to  suoli 
offers  as  had  already  been  made,  or  to  extend  to  and  include  all  ofEers  which  might 
he  made  at  any  subsequent  period  within  the  fourteen  days.   It  is  now  settled,  that, 
if  a  Plaintiff  is  entitled  to  any  part  of  the  relief  prayed  by  his  Bill,  it  is  not  neceasary 
to  shew  that  he  is  entitled  to  all  the  relief  prayed  by  it.    IsUd  had  notice  of  the 
Plaintiff's  prior  equitable  title.   He  has  not  joined  in  the  demurrer.   So  far,  there- 
fore, the  equity  of  the  Bill  is  not  disputed  by  him,  and,  till  he  disputes  it,  he  must  be 
considered  as  a  trustee  for  the  Plaintifi.   He  has,  indeed,  a  r^nt  to  hare  the  com- 
missioners brought  before  the  Court,  in  order  to  ascertain  whether  he  has  any  relief 
against  them— and  this  is  the  ground  upon  which  the  present  Bill  was  filed.    But,  to 
proceed  to  consider  the  case  upon  the  arguments  that  have  been  used  in  favour  of 
Isted's  as  a  legal  offer.    The  [485]  question  is,  not  whether  it  was  a  certain  offer — 
whether  it  might,  or  might  not,  be  frustrated  by  another  similar  offer  being  made — 
but  whether  it  is,  or  is  not,  according  to  the  provisions  of  the  legislature— whether 
it  is  that  sort  of  offer  which  the  legislature  requires,  according  to  a  true  construction 
of  the  Act  referred  to.   The  intention  of  the  Act,  in  prescribing  the  mode  of  bidding 
enjoined  by  it,  was,  that  every  man  might  have  the  opportunity  of  judging  what  he 
himself  could  afford  to  give,  and  what  other  persons  were  likely  to  give ;  and  it  was 
thought  that,  by  several  persons  making  their  sealed  offen,  without  communication 
to  each  other,  the  public  would  probably  obtain  the  moat  that  could  be  gotten.    If  so, 
this  offer  of  hUd  is  quite  contrary  to  the  spirit  and  intention  of  the  legislature.  It 
cannot  be  an  offer  within  the  Act,  which  meant  to  provide  for  placing  all  bidders 
upon  an  equal  footing  in  making  their  offers  ;  and,  when  it  is  considered  how  many 
similar  contracts  are  entered  into  by  officers  appointed  by  and  on  behalf  of  the  public, 
it  is  impossible  to  be  bhnd  to  the  consequences  of  such  a  devise  being  suffered  to 
succeed.   The  case  of  a  bargain  between  man  and  man  is  very  different ;  yet,  in  the 
sales  alluded  to  as  commonly  practised  in  the  North  of  England^  it  may  very  well  be 
questioned,  whether  such  a  sort  of  bidding  would  not  be  reacted,  as  being  altogether 
different  from  that  to  which  the  parties  were  invited.   In  this  case,  the  sale  con- 
temjilated  by  the  legislature  was  something  of  a  nature  quite  distinct  from  a  sale  by 
auction,  to  which,  however,  it  would  be  converted,  were  this  to  prevail.   The  vorcu 
of  this  offer  are  sufficiently  extensive  to  include  all  offers  to  be  made  hereafter  ; — 
but  can  it  be  contended  that  every  subsequent  offer  would  in  fact  be  nugatory  to 
the  person  making  it,  and  only  tend  to  enhance  the  value  of  the  preceding  offer  % 
This  would  be  to  destroy  all  manner  of  compe-[486}-tition.   If  such  sealed  biddings 
are  to  be  allowed,  it  would  be  for  any  man  to  fix  upon  whatever  township  or  borough 
he  may  think  proper  to  purchase,  and  secure  it  to  himself,  at  an  advance  of  one  per 
cent,  above  the  highest  bidder,  d^eating  the  talents,  industry,  and  calculations  of  all 
competitors,  or  turning  them  to  his  own  account  merely.    If  the  case  is  at  all  to  be 
discussed  on  its  merits,  surely  this  reasoning  miut  be  conclusive. 

The  next  question  is,  whether  any  appeal  from  the  decision  of  the  commissioneis 
can  be  admitted,  except  in  cases  expressly  provided  for  by  the  Act.  The  office  of 
the  commissioners  is  merely  ministerial ;  and  can  it  be  assezted  that,  because  they  are 
Commissioners  of  the  Crown,  there  can  be  no  relief  against  them  in  such  a  case  as  this, 
in  a  Court  of  Equity  % — that,  if  they  have  acted  in  a  manner,  however  gross,  corrupt,  a 
and  fraudulent,  there  can  be  no  remedy  but  in  a  criminal  court,  which  can  afford 
no  redress  or  compensation  to  the  party  injured  ?  Suppose  their  conductwas  attended 
with  great  loss  and  injury  to  the  public,  could  the  public  have  no  redress  but  by  fine 
and  imprisonment  ?  It  is  surely  impossible  to  argue  that,  in  such  a  case,  a  Court  of 
Equity  could  not  entertain  jurisdiction.  It  is  said,  that  a  Bill  for  specific  performance 
never  can  be  maintained  but  where  an  action  might  be  supported  for  damages.  But 
that  is  not  truly  stated.  There  are  many  cases  in  which  such  a  Bill  would  He,  and  no 
action  could  arise— as  where  (supposing  it  a  contract  between  individuals)  A.  contracti 
with  B.t  and  afterwards  jB.  contraeta  with  G, — no  action  can  be  maintained  between 
A.  and  C,  but  a  Bill  would  lie  by  the  one  against  the  other,  to  carry  into  execution, 
or  to  set  aside  the  subsequent  contract.  What  is  imputed  to  these  commissioners  is, 
that  they  have  accepted  an  offer,  which  was,  in  point  of  fact,  not  a  legal  offer. 

[487]  Another  objection  is,  that  the  commissioners,  in  this  case,  are  acting  on 
behalf  of  the  Crown.  But  it  is  not  true  that  they  are  therefore  not  liable  to  be  sued. 
Suppose  an  estate,  vested  by  Act  of  Parliament  in  trustees  for  sale — is  it  necessary 
that  a  Bill  filed  against  those  trustees  should  bring  the  cestui  que  trusts  before  the 
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Court  1 — and  is  not  this  exactly  the  same  ease  t  In  this  case  the  legislature  has 
Tested  the  property  of  the  public  in  certain  individuals,  for  the  purpose  of  sale.  Is  it 
not,  by  analogy,  sufficient  to  bring  them  alone  before  the  Court  to  execute  their  own 
contracts  t   This  is  consonant  to  every  day's  experience. 

On  the  head  of  jurisdiction,  it  has  been  assumed,  both  here  and  before  the  Vice 
Chancellor  (without  adducing  any  authority),  that  the  Court  of  Exchequer  is  the  only 
court  of  competent  juiisdiction.  No  doubt,  generally  sneaking,  the  Exchequer  is  the 
proper  court  in  cases  of  revenue.  But  where  nothing  is  sought  but  equitable  relief, 
it  seems  rather  difficult  to  contend  that  this  Court  is  excluded  from  giving  relief, 
merely  because  the  Exchequer  is  the  court  of  revenue.  In  the  case  of  the  Prince  of 
WcUeSy  now  depending  in  the  House  of  Lords,  many  records  were  looked  into  and 
examined,  and  all  they  were  found  to  prove  is,  that  the  Exchequer  has  jurisdiction, — 
not  that  no  other  court  has  jurisdiction.  In  Brofim  v.  Trant  (2  Vem.  426),  which  is 
very  shortly  stated,  it  appears  that  the  question  was  merely  of  revenue,  and  nothing 
is  said  about  equitable  jurisdiction.  AH  the  possessions  of  the  Crown  are,  in  some 
sense,  revenue. 

As  to  what  is  alleged  of  a  defect  of  parties,  the  present  question  is,  whether  a  case 
is  not  made  by  the  Bill  [488]  against  those  parties  who  are  already  before  the  Court. 
It  is  their  demurrer  which  is  to  be  argued — and  that  is  a  demurrer  for  want  of  equity, 
not  for  defect  of  parties. 

[The  Lord  Chancellor.  This  is  a  perplexing  Act  of  ParUament — setting  out  with 
repealing  all  former  provisions,  and  substituting  for  them  a  mode  said  to  be "  hereafter 
pnscribed,"  and  afterwards  prescribing  none  at  all.  The  question  is,  what  is  the 
meaning  of  the  Act  T  Is  it  that  the  nist  offer  shall  be  public,  and  all  the  others 
secret,  till  the  end  of  the  fourteen  days  1 — or  that  all  the  successive  offers  are  to  be 
made  public  by  being  affixed  on  the  church-door,  as  well  as  the  first.  Again,  if  the 
legislature  intended  publicity  to  be  given  to  all  the  offers,  but  not  the  same  mode  of 
publicity  with  reference  to  the  subsequent  offers  as  with  reference  to  the  first,  what 
mode  of  publicity  did  the  legislature  intend  1  But  the  Act  says  nothing  about 
publicity.  It  directs  that  all  oSera  are  to  be  sent  in  sealed.  Is  inspection  of  the  sealed 
offers  to  be  allowed  not  till  after  the  expiration  of  the  fourteen  days  ?  If  so,  how  am  I, 
in  making  an  offer  within  the  fourteen  days,  to  know  the  amount  of  the  last  bidding  i 
He  mode  called  candlestick  bidding  admits  an  offer  of  so  much  more  than  was  last 
bid.  I  understand  the  Vice  Chancellor's  judgment  to  have  proceeded  on  the  Court 
hsTing  no  jurisdiction,  regard  being  had  to  uie  powers  of  the  commissioners  under 
the  Act.] 

The  Solicitor  General  [Sir  Robert  GifEord],  in  reply.  To  follow  the  order  adopted 
by  the  adverse  party,  in  considering  the  questions  which  have  been  made  in  this 
case, 

[489]  first.  Has  the  Act  of  Parliament  prescribed  any  certain  mode  of  making 
an  offer  ?  The  only  thing  prescribed  is  that  the  first  offer,  which  is  for  that  purpose 
to  be  made  public,  be  the  minimum,  upon  which  every  other  person  is  to  be  at 
liberty  to  make  advances  to  whatever  amount  they  please.  It  is  the  imperative  duty 
of  the  commissioners  to  take  care  that  the  public  shall  have  the  advantage  of  the 
highest  offer.  Therefore,  whether  they  are  right  or  wrong  in  the  decision  they 
hare  come  to  in  the  present  case,  there  can  be  no  doubt  that  they  have  acted  properly 
in  abiding  by  the  highest  offer,  supposing  that  there  is  any  question  about  it.  Else, 
it  might  have  been  said  on  the  other  side,  you  have  taken  upon  yourselves  a 
very  serious  responsibility  in  rejecting  the  offer  made  by  Isted,  They  therefore  took 
the  opmion  of  the  law-officers  of  the  Crown,  and  acted  according  to  that  opinion. 
TTie  utmost  that  can  be  imputed  to  them  is  a  mistake  of  judgment  on  a  question  of 
difficulty.  Nor  can  any  blame  attach  to  them  in  not  having  communicated  to  the 
Plaintiff  the  offers  made  subsequent  to  his  own.  They  were  themselves  to  judge  of 
those  offers,  and  ought  not  to  have  disclosed  more  than  was  strictly  necessary  to 
"atisfy  the  Plaintiff  that  his  was  not  the  highest  offer. 

Let  us  next  consider  the  object  of  the  Act  of  Parliament.  It  directs  that  the  firet 
offer  made  shall  be  publicly  fixed  on  the  church-door,  as  the  basis  of  alt  subsequent 
offers,  but  says  nothing  about  the  subsequent  offers,  and  ia  absolutely  silent  as  to  the 
mode  in  which  they  are  to  be  made.  WTiether,  therefore,  it  was  intended  that  they 
▼ere  to  be  public  or  private,  the  Plaintiff  can  have  nothing  to  say  on  that  subject ; 
H>r  his  own  offer  was  a  private  offer.   The  main  argument,  however,  was,  that  it  is 
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contrary  to  public  policy  to  receive  such  an  ofier  as  IsUd's,  and  that  it  would  defeat 
the  object  of  [490]  the  Act,  by  which  it  was  intended  that  every  bidder  should  have 
the  opportunity  of  forming  a  deliberate  opinion  as  to  value,  &c.,  from  the  amount  of 
ofiers  already  made.  But  why  is  this  intention  imputed  to  the  Act  1  The  legislature 
could  never  mean  to  deprive  the  public  of  any  fair  advantage  that  might  be  derived 
from  competition.  What  is  there  unfair  in  tlus  mode  of  competition  t  The  Plaintiff 
bids  sixty  per  ceiU.  above  the  first  offer.  Isted,  without  knowing  the  amount  of  his 
bidding,  allows  the  question  of  value  to  be  determined  by  the  offers  made,  and  then 
says,  "  I  will  give  one  per  cent,  more  than  the  value,  as  determined  by  the  highest 
"  oSer."  It  is  an  object  to  him  of  so  much  importance,  that  he  will  give,  not  the 
utmost  real  value,  but  more  than  the  utmost  real  value,  to  acquire  it.  Why  is  the 
public  to  be  deprived  of  this  benefit  1  The  Act  meant  nothing  but  to  procure  for  the 
pubUc  the  greatest  possible  price  that  should  be  offered. 

Then  comes  the  second  question,  whether  there  has,  or  has  not,  been  an  actual 
contract  1  The  Act  of  Parliament,  in  words,  indeed,  states  it  only  as  the  certificate  of 
a  contract,  but  it  is  throughout  treated,  in  effect,  as  the  contract  itself.  The  com- 
missioners are  empowered  "  to  contract  and  agree  with  the  person  offering  the 
"  highest  price."  The  offer  alone  does  not  constitute  the  contract.  Another  Act  'a 
required  to  give  it  that  efEect ;  and  that  Act  is  the  granting  the  certificate.  The 
contract,  and  the  certificate  of  contract,  are  therefore  only  di^rent  terms  used  with 
reference  to  the  same  thing — and  that  is,  the  actual  contracts  Therefore,  this  is,  in 
effect,  a  Bill  to  compel  the  commissioners  to  enter  into  a  contract,  not  to  perform  a 
contract  already  entered  into.  And  this  (if  a  sufficient  case  could  be  made  for  it, 
which  the  Court  is  not  called  upon  to  decide)  would  be  their^duty,  which  [491]  they 
might  be  compelled  to  execute  by  a  mandamus,  but  not  in  the  prraent  course  of 
proceeding. 

But,  thirdly,  supposing  this  were  a  Bill  for  the  performance  of  a  contract  already 
entered  into,  whether  the  Court  can  compel  these  commissioners,  not  as  trustees— 
for  it  is  a  fallacy  so  to  consider  them, — but  as  agents  for  the  Crown,  to  perform  such 
a  contract  t  The  property  which  is  the  subject  of  it  was  in  the  Grown,  and  never 
divested  out  of  the  Grown  till  the  completion  of  the  contract,  if  the  otmtract  indeed 
is  completed.  What  is  the  difference  between  these  commissiotterB  and  other  mere 
officers  of  government  1  It  may  safely  be  laid  down  as  a  general  proposition,  not- 
withstanding many  exceptions,  that  an  agreement,  in  order  to  call  for  a  specific 
performance  by  the  decree  of  this  Court,  must  be  such  an  agreement  as  might  have 
been  made  the  subject  of  an  action  at  law.  The  case  which  has  been  put  does  not 
meet  it.  If  A.  contracts  with  B.  and  B.  with  C,  true,  A.  cannot  have  an  action 
against  C,  but  he  has  his  action  against  B.  The  subject-matter  of  the  contract  is 
therefore  the  ground  of  an  action.  So  far  from  oversetting,  the  case  so  put  is  absol- 
utely an  illustration  of  the  doctrine  contended  for.  ^en,  since,  according  to 
Macbeath  v.  Haldimand,  and  the  other  casra  cited,  an  action  could  not  have  been 
maintained  in  this  case,  so  neither  can  a  Bill  be  supported. 

Then,  have  these  commissioners  the  power  to  dncide  without  any  appeal  %  That 
depends  upon  the  Act  of  Parliament,  which  says  nothing  of  an  appeal  in  such 
cases  as  the  present,  although  it  makes  very  peculiar  provisions  for  appeals  in  certain 
other  cases  which  are  thereby  specified.  (See  sect.  190,  et  seq.  to  197.)  Now  the 
very  circumstance  of  an  [492]  appeal  being  given  in  these  specified  cases  marks  an 
intention  to  exclude  it  in  this,  wnich  is  not  specified.  In  the  present  case,  no  fraud 
is  imputed  to  the  commissioners,  but  only  an  error  of  judgment. 

Ijastly,  that  all  matters  touching  the  revenue  are  peculiarly  appropriate  to 
the  Court  of  Exchequer,  is  a  principle  clearly  laid  down  by  the  Lord  lCeei}er  ia  the 
case  cited  from  Vernon.  And  that  the  present  is  a  case  of  revenue  ia  evident,  for 
what  the  Bill  seeks  is  to  deprive  the  Crown  of  the  benefit  of  the  excras  of  Isted^i 
offer  above  Williams's*  This  comes  directly  iwithin  the  distinction  of  Row  v.  Dawson 
(lYes.,Sen.  331),  comm  nted  upon  by  the  Master  of  the  BoUs  in  Priddy  v.  Rose  (3 
Her.  86).  And  it  was  upon  the  same  principle  that  Your  Lordship  proceeded 
in  a  late  case  where  the  Commissioners  of  the  Transport  Board  were  made  parties. 
(Thurgar  v.  Morley,  3  Mer.  20.) 

The  Lord  Chancellor  [Eldonj.  This  is  a  case  of  great  public  importance,  and 
which  requires  considerable  attention,  in  order  to  uume  to  a  right  decision.  The 
Bill  is  very  skilfully  drawn,  so  as  to  avoid  putting  the  Court  in  such  a  situation 
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as,  upon  a  demurrer  being  filed,  to  take  matters  for  granted  which  are  not  strictly 
matters  of  fact.  Thus,  as  to  the  contract  with  «fter  stating  only  that  the 

ctnomissioners  cUlege  such  a  contract  to  hare  been  made,  it  cfaar^  that  the  fact 
is  ao.  So,  it  repreeents  the  Flaintifi  as  being  the  highest  legal  bidder ;  and,  U  it 
said  no  more,  the  demurrer  must  be*  taken  as,  in  point  of  law,  admitting  that  fact. 
But  then  the  Bill  proceeds  to  state  other  circumstances  raising  a  question  of  law. 
whether  the  Plaintifi's  is,  in  fact,  the  highest  legal  bidding  1 — And  thus  the  admis- 
sion, which  would  otherwise  follow,  is  rendered  unnecessary. 

[493]  With  regard  to  the  Act  of  Parliament—as  I  understand  it,  the  act  repeals 
(so  far  as  it  does  not  expressly  save)  all  the  provisions  of  previous  acts.  There  was 
formerly  an  annual  act,  because  the  tax  itself  was  only  annually  granted.  While 
it  remained  annual,  it  was  vested  in,  and  made  payable  to,  the  Grown,  and,  though 
called  a  land-tax,  it  was  primarily  chargeable  on  pergonal  estate,  and  the  deficiency 
only  made  rsiseable  out  of  land.  But  when  the  act  passed  to  render  the  land-tax 
perpetual,  it  became  expedient  to  declare  that  certain  other  taxes,  which  had,  up 
to  that  period,  been  perpetual,  should  be  made  annual,  for  the  sake  of  keeping  up 
the  security  which  had  been  before  afforded  to  public  liberty  ;  and  then  all  the 
provisions  of  the  former  annual  acts,  except  so  far  as  they  are  expressly  saved,  were 
repealed. 

Now,  as  to  what  constitutes  the  contract  under  this  act,  it  seems  to  me,  that 
you  must  either  admit  that  the  highest  offer  in  itself  constitutes  the  contract,  or 
that  the  grant  of  the  certificate  is  that  which  is  meant  by  the  term  "  contract." 
Now  it  is  to  be  observed,  that  the  clause  of  the  Act  referred  to  (42  G,  3,  c.  116, 
8. 154  ;  see  1  Mer.  473,  note)  prescribes  two  different  modes  in  which  the  purchase 
is  to  be  ejected,  in  cases  where  the  amount  of  land-tax  proposed  to  be  purchased 
does,  and  does  not,  emeed  £26. 

[His  Lordship  then  read,  and  commented  on,  the  prorisions  of  that  section 
of  tne  Act.] 

As  to  the  question  with  reference  to  the  publicity  intended,  or  not  intended, 
to  be  given  to  the  proceedings  here  specified.  It  appears  to  me  that,  not  only  publicity 
is  meant  to  be  given,  but  the  very  species  of  [494]  publicity  meant  pointed  out, 
in  reference  to  the  first  offer.  And.  on  the  subject  of  the  offer  which  is  to  have 
the  preference,  what  I  collect  from  the  whole  clause,  as  to  its  meaning,  is,  that 
the  person  who,  within  fourteen  days  after  the  first  offer  affixed  to  the  church-door, 
shall  make  the  highest  offer,  is  the  person  entitled  to  call  on  the  commissioners 
to  contract  with  him  for  the  purchase. 

Now  it  is  stated  in  the  Bill,  as  a  fact,  that  the  first  offer,  or  proposition,  was 
made  by  Stevxtrd — notice  of  which  offer  (amended,  or  not,  as  the  commissioners 
might  have  judged  proper)  was  duly  affixed  to  the  church-door  according  to  (^e 
directions  of  the  Act.  Whether  it  was  fancy,  or  any  particular  cause  or  induce- 
ment, which  prompted  him,  it  is  no  matter  ;  but  the  fact  appears  to  be,  that,  within 
the  fourteen  days  prescribed  by  the  Act,  the  Plaintiff  (Williams)  caused  a  com- 
monication  to  be  made  to  the  commissioners  that  he  was  ready  to  give  60  per  cent. 
more  than  the  amount  of  Steward's  proposition  for  the  purchase  of  the  land-tax 
for  which  the  offer  was  made.  In  what  manner  this  communication  was  made 
to  the  commissioners  does  not  appear  by  the  Bill,  which  only  charges  that  it  was 
made  ac<»Tdin^  to  the  directions  of  the  Act.  However,  other  offers  were  made 
for  other  premises  in  the  same  parish  ;  and  upon  all  these  offers  the  Phtintiff  made 
a  similar  proposition  to  the  commissioners  of  an  advance  of  60  per  cent.  Then 
nme  Isted's  offer,  which  (for  the  present)  I  must  take,  as  represented  by  the  Bill, 
to  have  been  an  offer  to  give  "  one  per  cent,  above  the  offer  of  any  other  person," 
however  high  or  low  it  might  be.  Now,  it  is  argued  that  the  offer  so  made  by 
Itted  does  not  displace  the  offer  made  by  the  Plamtiff,  first,  because  Ute<Vs  offer 
nuntions  no  specific  sum  above  which  the  advance  is  proposed  to  be  made,  and 
nut,  because  Isted's  offer  was  not  a  public  offer.  As  to  the  last  pro-[495]-posi- 
tion,  it  is  very  difficult  for  me  to  see  the  grounds  upon  which  it  is  meant  to  be  con- 
tended. The  Act  not  only  provides  publicity,  but  it  describes  the  very  species 
of  publicity  to  be  given  to  the  first  offer  ;  and,  beyond  that,  it  is  silent,  containing 
nothing  from  which  an  inference  can  be  drawn  as  to  its  meaning  with  respect  to 
nbaequent  offers.  If  the  Act  did  (as  I  cannot  find  that  it  does)  require  the  same 
species  of  publicity  to  be  given  to  all  subsequent  offers,  as  to  the  first,  the  objection 
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which  IB  on  this  ground  made  to  IsUd's  ofEer  would  equally  apply  to  that  made 
by  the  Plaintii!.  If  it  requires  pubUcity,  without  reference  to  the  particular  specin 
of  pubUcity,  still  it  is  not  stated  by  the  Bill  that  the  Plaintifi's  oSer  was,  in  any 
shape,  publicly  made,  and  the  same  objection  would  apply  for  want  of  its  being 
so  statecL  It  has  been  argued  that  publicity  of  bidding  is  to  be  inferred  from  tm 
necessity  of  it  in  order  to  carry  into  effect  the  general  intention  of  the  legislature 
in  passing  the  Act.  But,  although  it  may  perhaps  be  said  that  the  clause  in  questum 
would  have  been  better  worded  if  it  had  contained  expressions  deoisive  of  the  ques- 
tion, it  does  not  appear  to  me,  either  that  the  necessity  is  so  obTious,  or  that  the 
clause  does,  in  fact,  contain  any  expressions  indicative  of  such  a  meaning. 

Then  it  is  said,  this  offer  of  Isled's  is  not  a  specific  bidding  within  the  intention 
of  the  legislature.  But  I  cannot  bring  my  mind  to  that  conclusion.  The  intention 
of  the  legislature  was  that  the  highest  oSer  made  within  the  fourteen  days  should 
be  entitled  to  the  contract ;  and  it  is  impossible  to  say  that,  if  60  per  cent,  above 
the  first  offer  was  the  highest  offer  made  before  Isted%  the  ofier  of  one  per  cent. 
above  the  highest,  is  not  a  still  higher  offer. 

But  it  is  said,  the  legislature  meant  that  the  sale  [496]  should  be  so  conducted 
as  to  give  the  parties  intending  to  bid  the  benefit  of  the  judgment  and  experience 
of  others.  If  tne  legislature  so  meant,  the  legislature  ought  to  have  so  pFOvided ; 
and,  if  it  is  intended  to  say  that  the  legislature  ought  to  have  provided  otherwise 
than  it  has  provided,  that  proposition  is  as  least  intelligible.  But  the  l^islature 
has  not  so  provided.  The  mode  complained  of  is  not,  in  point  of  law,  objectionable. 
To  say  that  it  is  different  from  the  mode  of  sale  by  a  public  auction  is  nothing.  The 
Act  provides  different  modes  of  selling  in  different  cases.  In  some  it  has  actually 
prescribed  the  mode  of  sale  by  public  auction — in  others  (as  in  the  present),  not. 
At  present,  however,  I  shall  say  no  more  on  this  part  of  the  subject. 

On  the  other  points  which  have  been  submitted  to  the  Court,  much  learning 
has  been  disphiyed  in  argument,  and  there  is  much  necessary  to  be  considered. 
On  these  pomts,  therefore,  I  shall  say  nothing,  till  I  have  attentively  examined 
the  grounds  of  the  Vice-Chancellor^s  judgment.  On  the  question  of  jurisdiction, 
supposing  that  the  Plaintiff  could  make  good  his  ease  on  the  merits,  i  should  be 
sorry  to  nave  it  understood  that,  if  this  Court  is  iiuwmpetent  to  compel  a  discovery, 
some  other  Court  may  not  be  competent  for  that  purpose.  Also,  with  reference 
to  the  question,  whether  this  is  a  good  demurrer  of  the  commissioners  alone,  con- 
sidering  that  the  Bill  is  against  the  commissioners  Mid  Isted  jointly,  I  wish  to  defer 
pronouncing  any  opinion. 

Dec.  6.  The  Lord  Chancellor  [Eldon].  This  case  comes  before  me  upon  a  Bill 
filed  by  Williams  against  Stewird,  and  three  others,  commissioners  under  the 
Act  of  42  Geo.  3,  for  the  redemption  and  sale  [4973  land-tax,  and  against 

another  person  named  Isted,  the  prayer  of  which  Bill  I  shall  read  in  the  precise 
words,  because  I  think  it  difficult  to  be  reconciled  with  the  different  provisicms 
of  the  statute. 

[His  Lordship  here  read  the  prayer  of  the  Bill,  which  see  before,  p.  478.] 
Now  I  find  it  very  difficult,  under  the  provisions  of  this  act,  to  declare  that 
Uted  is  no  purchaser,  and  altogether  inconsistent  with  it  to  declare  him  a  trustee 
for  the  Plaintiff  ;  and  the  Bill,  when  it  goes  on  to  pray  that  he  may,  as  such  trustee, 
be  decreed  to  convey  to  or  for  the  benefit  of  the  Plaintiff,  is  still  more  at  variuice 
with  the  terms  of  the  exX  ;  for,  if  I  understand  the  act  rightly,  it  appears  to  me, 
that,  in  execution  of  the  powers  vested  in  them  by  the  act,  the  commissioners  have 
no  conveyance  to  make  ;  but  it  is  so  contrived  as,  without  a  conveyance,  to  vest 
the  property  in  the  purchaser  from  the  moment  of  the  registry  and  certificate 
being  made,' either  absolutely,  in  case  of  redemption,  by  exoneration  of  the  premises 
in  his  hands  from  the  land-tax  with  which  it  stood  charged  previous  to  the  redemp- 
tion, or,  in  case  of  purchase,  by  entitling  him  to  demand  and  receive  a  fee-farm 
rent  equal  in  amount  to  the  land-tax  purchased.  Now,  if  the  Plaintiff  can  make 
out  that  Jtted  is  a  trustee  for  him,  then  it  undoubtedly  follows  that  IsUd  is  bound 
to  make  a  conveyance  to  the  Plaintiff  as  his  eestuy  que  irust.  But  no  power  to  make 
a  conveyance  is  lodged  in  the  commissioners ;  and  the  Bill  creates  this  difficulty. 
It  insists  that  the  contract  with  Isted  is  illegal  and  void,  yet  at  the  same  time  repre- 
sents him  as  a  trustee  for  the  Plaintiff  by  virtue  of  the  ccmtract— two  propositiona, 
certainly  very  difficult  to  be  maintained  t<^e(her. 
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Before  I  come  to  consider  the  provisiona  of  the  act.  [498]  it  is  necessary  to  observe, 
that  the  land-tax,  till  redeemed,  belongs  to  the  Grown,  as  charged  upon  and  payable 
out  of  lands  and  hereditaments,  only  in  aid,  and  to  make  up  the  deficiency,  of  personal 
property — that  is,  it  so  belongs  to  the  Crown,  for  the  benefit  of  the  public.  This, 
then,  is  a  demand  against  the  commisBioners  under  the  act,  as  servants  of  the  Crown, 
on  behalf  of  the  public ;  and  one  question  is,  whether  the  Bill  can  be  supported 
against  them  in  that  capacity ;  the  other  being,  whether,  in  respect  of^  Jsted*8 
purchase,  his  was  an  ofier  made  according  to  the  terms  and  provisions  of  the  act, 
80  as  to  be  valid  and  binding  upon  the  commissioners.  These  two  considerations 
appear  to  me  to  embrace  all  that  is  now  in  dispute  between  the  parties. 

I  have  considered  the  act  most  attentively,  and  it  is  my  opinion  that  no  man 
can  say,  after  a  diligent  perusal  of  its  enactments,  that  there  do  not  arise  a  great 
many  difficulties,  in  various  parts  of  it,  as  to  its  true  construction.  The  act  sets 
out  by  noticing  many  former  acts,  from  the  38th  to  the  4 1st  of  the  King,  inclusive, 
and  expressly  repeals  all  the  provisions  of  those  former  acts,  save  in  such  cases  as 
are  thereinafter  mentioned ;  which  excepted  cases  do  not  extend  to  any  contract, 
sale,  &c.,  which  should  be  entered  into  at  any  time  subsequent  to  the  24th  of  June 
1802,  but  every  such  subsequent  contract,  is  to  be  made  according  to  the  pro- 
Tisions  of  the  new  act.  Certain  commissioners  are  then  authorised,  and  various 
deflcriptionB  of  persons,  bodies  politic  and  corporate,  &c.,  empowered,  to  contract 
according  to  those  provisions,  the  terms  of  wnich  are  afterwards  expressed  to  be 
contained  in  certain  schedules  annexed  to  the  act ;  and  it  is  very  remarkable,  on 
referring  to  these  schedules,  that  we  find  in  none  of  them  any  form  of  contract 
whatever,  unless  the  certificate  to  be  granted  by  the  commissioners  in  the  several 
eases  contemplated  by  the  act,  is  to  be  [499]  considered  as  in  itself  including  such 
form  of  contract.  I  should  say  rather,  that  there  is  only  one  special  case  in  which 
the  form  of  contract  is  expressed  to  be  given— and  that  is  in  schedule  (G)  purporting 
to  be  a  "  Form  of  contract  for  sale  of  Crown  lands  belonging  to  the  Duchy  of  LancasUr. " 
Ai  to  all  other  cases  whatever,  the  contract  must  be  considered  as  completed,  either 
by  the  highest  bidding,  or  by  the  commiuionere'  certificate  declaring  that  they  hare 
coitracted.  There  is  also  a  distinction  between  the  nature  of  the  oonsideration  to 
be  paid  for  the  redemption  or  purchase  of  land-tax  not  amounting  to  £25  per  ann., 
tod  that  to  be  paid  where  the  land-tax  exceeds  such  amount — In  the  one  case,  it  is 
provided  that  it  may  be  either  in  stock  or  in  money ;  in  the  other  case  it  must  be  in 
stock  only.    (See  sects.  22,  23,  and  sect.  154.) 

Now,  with  regard  to  the  154th  section  of  the  act,  the  construction  of  which  is 
undoubtedly  attended  with  many  difficulties, — persons  desirous  of  puchasing  are 
thereby  directed  to  produce  a  statement  or  schedule  of  the  land-tax  proposed  to  be 
porchased,  and  of  the  lands,  &c.,  whereon  charged,  to  the  commissioners  of  land-tax 
or  supply,  &c.,  who  "  shall,  thereupon,  ascertain  the  amount,"  &c.,  and  who  "  shall 
mnt  a  certificate  thereof  in  the  form  of  schedule  (A).  This,  then,  I  apprehend, 
the  said  commissioners,  &o.,  are  compellable  to  do  by  mandamiu,  although  certainly 
this  Court  has  no  authority  to  compel  them.  The  persons  applying  are  then  to 
produce  the  certificate  so  granted  to  the  commissionerB  under  the  act,  who  are 
authorised  and  required  "  to  examine  and  amend  the  same  (if  necessary),  and  cause 
notice  in  writing  to  be  fixed  on  the  church  door,  of  the  o/f«r~(and  this  is  the  first 
time  that  the  word  "  offer  "  is  used)  made  to  purchase  such  land-tax  "  at  least 
[600]  fourteen  days  before  any  contract  shall  be  entered  into  by  them  for  the  sale 
thereof."  Here,  although  the  words  leave  it  very  much  to  conjecture  as  to  the 
form  of  the  offer  intend^,  yet  they  have  very  accurately  laid  down  in  what  manner 
the  property,  which  is  the  subject  of  it,  shall  be  described.  Certainly  it  is  of  necessity 
that  this  first  offer  should  be  public,  or  to  be  made  public ;  for  the  commissioners 
are  expressly  directed  to  publish  it,  by  causing  notice  of  the  offer  (which  must  mean, 
of  the  terms  of  the  offer)  to  be  fixed  at  the  church  door,  fourteen  days,  at  least. 
More  any  contract  entered  into.  But,  with  respect  to  a  second,  third,  or  any 
Bubsequent,  offer,  I  profess  I  have  been  unable  to  find  a  word  of  enactment  either 
in  what  form  or  manner  such  offer  is  to  be  made,  or  whether  public,  or  to  be  made 
public.  If,  therefore,  those  offers  are  to  be  kept  secret,  or  if  they  are  to  be  public, 
or  made  public,  the  reason,  in  either  case,  must  he  to  be  found  in  the  general  spirit 
and  tenor  of  the  act,  or  in  the  public  policy  and  propriety  of  the  thing. 

Then  follows  the  direction  that,  u  no  other  offer  or  offers  shall  be  made,  within 
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the  fourteen  days,  exceeding  the  price  first  offered  by  one  per  cent,  at  least,  it  slian  in 
such  case  be  lawful  for  the  commisBioners  to  contract  with  the  persoa  or  petWHU 
first  oi!eriiig,  "  according  to  the  directiouB  of  the  act  * — ^vhich  latter  words  we  can 
understand  in  this  phuie,  as  relatire  to  the  offer  made,  because  the  maimer  of  making 
the  offer,  although  not  the  form  of  the  offer,  is  specified  in  the  directions  preceding — 
but  (it  goes  on  to  say)  if  any  other  person  or  persons  shall,  within  the  aforesaid 
period,  offer  to  purchase  at  a  higher  price  by  one  per  cent,  above  the  first  offer,  it 
shall,  in  such  case,  be  lawful  to  the  commissioners,  "  and  they  are  thereby  required," 
to  contract  with  the  person  or  persons  who  shall,  within  such  period,  [501]  offer 
the  highest  price,  &c.  These  words,  taken  strictly,  would  imply  what  certainly 
cannot  be  taken  to  be  their  meaning  judicially ;  for,  literally  rendered,  they  would 
exclude  the  person  or  persons  6rst  offering  from  making  any  advance  upon  their 
first  offer  so  affixed  to  the  church  door  as  before  mentioned  ;  whereas,  in  a  judicial 
sense,  they  cannot  be  considered  ns  intending  any  thing  but  that,  by  the  notice 
being  affixed  to  the  church  door,  the  sale  is  (to  use  a  vulgar  phrase)  set  a-going, 
and  those  who  have  bid  a  first  time  may  eo  on  and  increase  that  bidt^g  from  time 
time,  still,  however,  leaving  the  manner  of  making  such  subsequent  offers  altogether 
undefined — such  offers  to  be  made,  therefore  (so  far  as  appears  from  the  words  of 
the  act),  either  with,  or  without,  notice  of  the  amount  of  alt  preceding  offers  (except 
the  first) ;  and  the  commissioners  to  give  the  preference  to  that  which  they  shall 
ascertain  to  be  really  the  best  offer,  made  within  the  period  specified. 

Then  come  the  directions  about  granting  the  certificate— the  form  of  certificate — 
its  production  to  the  cashier  of  the  Bank,  or  the  receiver-general  of  the  place  or 
district  (as  the  case  may  be), — the  granting  a  like  certificate  by  such  cashier  or 
receiver  upon  payment  of  the  purchase-money — and  the  registry  of  contract  in 
the  manner  directed  by  the  act — (which  registry  may,  I  think,  be  enforced  by 
mandamusy  although  certainly  not  by  any  authority  of  this  Court) — ^apon  which 
registry  the  premises  are  to  be  either  immediately  exonerated,  in  favour  of  the 
party  redeemmg,  or  charged  with  a  fee-farm  rent  equal  in  amount  to  the  land-tax 
purchased,  in  favour  of  the  party  purchasing — and  that  without  any  other  con- 
veyance, or  form  of  transfer  ; — the  mode  thus  prescribed  being  in  itself  to  operate 
as  an  effectual  conveyance  by  authority  of  the  act,  and  the  exoneration  being  thereby 
perfected,  or  the  fee-farm  [502]  rent  vested,  as  absolutely  as  could  be  done  by  any 
formal  and  actual  instrument  of  conveyance  or  transfer.  No  form  of  conveyance  is 
prescribed  by  the  act — no  conveyance  whatever  can  be  made  under  the  act  but  that 
which  the  act  itself  ipso  facto  operates — the  parties  purchasing  or  redeeming  must  do 
so  in  one  of  the  modes  prescribed  by  the  act,  and  in  no  other — and  that  mode,  and 
no  other,  will  (as  the  case  may  be)  absolutely  and  entirely  complete  the  transaction. 

I  shall  only  further  allude  to  the  several  clauses  in  the  act  by  which  appeals, 
and  otherproceedings  under  the  act,  are,  in  some  cases,  directed  to  be  made  in  the 
Court  of  Exchequer,  in  others,  in  that  of  Chancery  ;  for  the  purpose  of  observing 
that,  although  the  case  now  before  the  Court  is  not  one  of  those  to  which  any  m 
these  clauses  have  reference,  yet  it  would  be  very  long  indeed  before  I  could  be 
persuaded  to  entertain  an  opinion,  that,  because  only  particular  cases,  and  particular 
modes  of  appeal  in  such  cases,  are  pointed  out  by  the  act,  therefore  the  legislature 
has  virtually  taken  away  the  jurisdiction  of  other  courts  of  justice  in  other  cases 
to  which  these  provisions  of  the  act  do  not  &pply> 

I  shall  now  proceed  to  the  contents  of  the  Bill,  which,  in  the  nature  of  the  relief 
prayed  by  it,  appears  to  me,  I  repeat,  to  have  greatly  mistaken  the  spirit  and  opera- 
tion of  the  act.  It  is  a  Bill  both  for  discovery  and  r^ief ;  and,  if  it  makes  out  a  case, 
which  would  entitle  the  party  to  discovery  only,  and  not  to  relief,  a  demurrer  would 
hold ;  for,  whatever  might  have  been  the  doctrine  on  this  subject  when  I  first 
came  into  the  Court  of  Chancery,  it  has  long  been  perfectly  established,  in  conse- 
quence of  Lord  Thurlow's  decision,  that  the  discovery  is  only  ancillary  to  the  relief, 
and  that,  where  there  is  [503]  no  right  to  the  relief,  that  which  is  only  prayed  as 
ancillary  to  it  must  partake  of  the  same  consequence. 

The  Bill  states  the  act  as  empowering  persons  to  purchase  according  to  the 
provisions  of  the  154th  section  ;  the  appointment  of  the  Defendants  as  commissioners 
under  the  act ;  in  whom,  as  in  a  body,  the  power  of  contracting  is  represented  as 
being  lodged  by  the  act.  The  Bill  then  states  the  offer  or  bidding  made  ny  Steward^ 
who  (it  is  true)  is  one  of  these  commissioners  ;  but  it  takes  no  notice  of  the  provision 
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of  tlie  legislature  (enabling  any  two  of  the  commissioners  to  do  any  act,  &c.,  which 
all  the  commissioaera  are  empowered  to  do.  (42  G.  3,  c.  116,  s.  8.  as  to  contracts  for 
redemption ;  but  see  53  G.  3,  c.  123,  s.  1,  and  54  G.  3,  c.  173,  s.  4.)  The  consequence, 
however,  of  holding  that  the  offer  made  by  Steward  was  not  an  ofier  made  according 
to  the  terms  of  the  act,  would  be  that  all  offers  subsequently  made  must  fall  together 
with  it.  If  the  case  ia  really  so  strong  as  It  is  represented  to  be  by  those  who  insist 
that  a  person  in  the  situation  of  a  commissioner  could  not  bid,  then  the  whole  of 
the  biddings  which  proceeded  upon  that  first  open  bidding  are  bad  also.  The  sale 
was  not  properly  set  a-going  in  the  first  instance,  iind  every  thing  that  followed 
was  consequently  invalid  and  void.— Then  the  Bill  states  that  the  Plaintifl  himself 
made  the  highest  offer  "  according  to  the  directions  of  the  act."  Now  it  is  certainly 
true  that  whatever  the  Bill  represents  as  fact  must  be  generally  taken  to  be  true 
by  the  demurrer  ;  but  not  what  the  Bill  states  as  inference  from  matter  of  law ; — as 
here,  it  must  be  taken  to  be  true  that  the  Plaintiff  considered  himself,  as  he  represents 
himself  to  be,  the  highest  bidder,  "  according  to  the  directions  of  the  act."  But 
he  may  hare  mistaken  the  directions  of  the  act :  and  it  is  for  the  [50C  Court  to 
consider  what  it  is  that  the  act  has  really  directed  on  the  subject  of  biddings,  subse- 
quent to  the  first  offer.  I  again  repeat,  that  I  cannot  find  out  what  those  directions 
are.  I  can  find  nothing  in  the  act  but  what  I  have  already  stated  with  respect  to  its 
provisions ;  and  I  must  therefore  take  the  Plaintiff,  in  this  place,  to  mean  only, 
that  he  was  the  highest  bidder,  "  according  to  the  general  spu-it  and  intention  of 
the  l^islature  in  passing  the  act."  Now,  if  the  Bill  had  stopped  there,  without 
saying  what  was  the  offer  subsequently  made  by  Isted,  I  should  have  been  obliged 
BO  to  consider  it ;  but,  when  the  Bill  goes  on  to  state  the  terms  of  hted's  offer,  the 
question  necessarily  arises,  whether  UUd's  was,  or  was  not,  a  legal  offer  1  for  if  a 
i^;al  offer,  it  follomt  that  the  Plaintiff's  was  not  the  highest ;  and  thus  the  Bill 
contradicts  itself.  Unless  we  can  shew  that  laUd's  offer  was  not  an  offer  made 
according  to  the  terms  of  the  act,  the  Bill  in  fact  makes  two  different  cases,  which 
are  inconsistent  with  each  other. 

Now,  upon  what  has  been  said,  and  much  that  has  been  ably  said,  as  to  the 
spirit  and  intention  of  the  act,  I  do  not  find  any  thing  that  is  to  my  mind  very 
c(mvincing.  I  can  find  nothing  to  support  the  proposition  that  the  policy  of  the  act 
requires  the  proceedings  under  it  to  be  either  public  or  private.  There  is  nothing 
to  be  collected  from  any  part  of  the  act,  at  least  in  the  terms  of  it,  that  such  is  its 
policy.  The  general  policy  undoubtedly  was,  to  get  the  highest  price  for  the  land-tax 
intended  to  be  sold  or  redeemed,  for  the  public  advantage.  It  is  said,  that  a  sale 
under  the  act  is  not  to  be  in  the  nature  of  an  auction,  but  that  it  is  to  be  conducted 
imtelr,  so  as  to  give  all  persons  intending  to  purchase  the  full  benefit  of  the  iudg- 
nient  oi  others,  and  time  to  consider  dispassionately  what  the  real  value  of  the 
property  is.  How  far  these  objects  may  be  consistent  with  [505]  each  other,  or 
with  the  general  policy,  it  is  not  for  me  to  determine,  because  I  find  nothing  with 
reference  to  any  particular  objects  of  the  legislature.  All  1  can  suy  is,  that,  if  it  was 
the  intention  of  tne  l^iskture  that  the  public  should  have  the  benefit  of  our  respec- 
tive biddings,  I  do  not  see  how  I  could  act  more  for  the  benefit  of  the  public  than  by 
making  precisely  such  an  offer  as  that  which  Isted  has  made.  Here,  after  the  first 
offer  made  by  Steward,  the  Plaintiff  comes  at  once  with,  what  has  been  properly  called, 
hiB  fanty  price  for  the  bargain — his  offer  of  60  per  cent,  above  Steward's  offer  ;  and 
that  is  mllowed  by  I$ted's  of  one  per  cent,  above  all  other  offers.  Now,  if  Jsted's 
oSn  were  displaced,  iddll  it  would  not  follow  that,  nor  be  the  same  as  if  it  had  never 
bwn  made ;  nor  would  the  Plaintiff,  by  displacing  it,  put  himself  in  the  situation 
«  purchaser,  because  he  does  not  thereby  become  in  fact  the  highest  bidder.  Another 
has  bid  higher  than  he  ;  and,  though  his  bidding  may  be  set  aside  as  being  irregular, 
the  terms  of  the  act  are  not  complied  with,  the  Plaintiff's  bidding  not  being  thereby 
made  the  highest  bidding.  But  was  Isted^s  bidt^ng  really  irregular,  as  contrary 
to  the  provisions  of  the  act  ^  Suppose  we  admit  that  it  was  the  intertion  that 
sabsequent  biddings  should  be  secret  biddings,  might  not  a  person  intending  to 
bwome  a  purchaser  at  any  time  say,  the  propcnrty  is  worth  to  him  so  much  more 
than  to  any  body  else,  that  he  will  give  one  per  cenU  more  than  any  body  else  for  the 
P'^perty  1  I  cannot  find  any  thing  in  the  act  upon  which  I  can  undertake  to  say. 
thit  hud  would  not  be  bou^  by  the  offer  he  has  made ;  and,  though  it  is  not  other- 
^  necessary  for  me  now  to  declare  it,  yet  I  have  stated  what  is,  in  fact,  my  opinion 

c.  m— 7 
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upon  this  jmrt  of  the  case,  in  order  that  it  nifty  be  known  what  is  that  opinion,  before 
tho  parties  go  any  further. 

The  questions  are,  first.  Whether  the  Bill  can  be  sup-{606]'Ported,  consideriDg 
it  as  a  Bill  against  the  commissioners  alone  ?   Secondly,  can  it  be  supported 
reason  of  Isted  being  made  a  Defendant  together  with  the  commiBsioners  1 

As  to  the  first  question,  there  Is  no  estate  vested  by  the  act  in  the  commissioners, 
nor  any  interest  in  the  property  which  is  the  subject  of  it.  They  are  merely  the 
servants  yt  the  Grown  for  the  purposes  of  the  act,  nor  are  they  alone  able  to  complete 
those  purposes ;  fqr  the  acts  which  they  are  called  upon  by  it  to  perform  are  to  be 
folloved  by  other  acts,  to  be  performed  by  others,  who  are  equally  servants  of  the 
Orown  with  themselves.  Th^  neither  liave,  nor  can  assume  to  themselves,  anj- 
personal  responsibility.  Thereiore,  what  they  may  be  called  upon  to  do  they  cannot 
be  called  upon  to  do  in  this  court,  by  virtue  of  any  authority  with  which  this  Court 
is  invested.  If  the  Court  of  King's  Bench  would  deal  with  it  (which  is  what  I  do 
not  venture  to  affirm)  it  must  be  by  Tnandamus ;  or,  if  the  Court  of  King's  Bench 
would  refuse  to  interfere  (as  I  think  most  probably  it  would),  then  it  must  be  in  the 
Court  of  Exchequer,  that  the  commissioners  are  to  be  so  called  upon. 

As  to  the  second  question,  upon  the  best  consideration  I  can  give  the  case,  it 
does  not  appear  to  me  that  the  Bill  is  at  all  the  better  for  Isted's  being  made  a  party 
to  it.  It  repesents  the  contract  entered  into  by  Isted  as  altogether  invalid.  If  ao, 
he  has  unduly  obtained  the  certificate  of  contract ;  and,  if  that  has  been  roistered, 
the  registry  too  is  invalid.  In  short,  all  his  proceedings,  from  first  to  last,  are  invalid. 
Then  the  question  comes  back  to  this— if  not  a  purchaser  for  himself,  can  he  be 
considered  as  having  purohased  in  trust  for  the  Plaintiff  1  How,  or  upon  what 
principle,  can  he  be  so  considered  1  If  his  purchase,  considered  as  made  [507]  for 
nimseu,  is  invalid,  how  can  it  be  valid,  if  made  for  another  1  But  if  his  purchase  is 
invalid,  still  the  Plaintifi's  is  not  the  highest  bidding,  and  he  therefore  cannot  be  a 
purchaser  by  virtue  of  that  bidding. 

Therefore,  upon  the  grounds  I  have  now  stated,  it  appears  to  me  that  this 
demurrer  must  be  allowed. 

* 

(1)  42  Geo>  3,  c.  116,  §  154.  The  provisions  of  this  long  and  complicated  clause 
in  the  act,  which  are  very  imperfectly  abridged  in  the  marginal  note  annexed  to  it  in 
Pickering's  edition  of  the  Statutes,  are,  in  &ul»tuice,  as  follows : 

"  Persons  denrous  of  purchasing  the  land-tax  charged  upon  any  manors,  &c., 
to  make  out  and  produce  to  any  two  of  the  commissioners  of  land-tax  in  England, 
or  commissioners  of  supply,  or  chief  magistrate,  in  Scotland,  acting  in  and  for,  or  of, 
the  district  within  which  the  same  shall  be  situate,  a  statement  in  writing  of  the  land- 
tax  proposed  to  be  purchased,  and  of  the  manor,  &c.,  whereon  the  same  is  charged. 
— The  said  commissioners,  or  chief  magistrate,  thereupon  to  ascertain  the  amount 
of  such  land-tax,  and  to  grant  to  the  person  or  persons  applying  a  certificate  thereof  in 
the  form  prescribed  in  schedule  (A.)  to  the  act  annexed  ;  such  certificate  to  contain 
the  description  of  the  manors,  &c.,  and  where  situate,  the  names  of  proprietors,  and, 
where  separately  assessed,  to  distinguish  the  amount  of  each  separate  assessment.— 
The  person  or  persons  applying  to  produce  such  certificate  to  the  commissioners  act- 
ing in  execution  of  this  act  by  virtue  of  His  Majesty's  warrant ;  and,  where  the  land-tax 
proposed  to  be  purchased  shall  not  exceed  £25,  to  give  notice  in  wtiting  to  such 
commissioners  whether  the  consideraion  is  propos^  be  in  stock  or  money,  and, 
if  in  money,  whether  to  be  paid  at  once  or  by  instalments,  and  when. — The  said 
commissioners  under  the  act  authorised  and  required  to  examine  and  amend 
such  certificate,  if  necessary  ;  and  thereupon  to  cause  notice  in  writing  to  be  fixed 
on  the  church-door  if  the  parish  or  place  where  the  manors,  &c.,  shall  be  situate, 
of  the  oSer  so  made,  at  least  fourteen  days  before  any  contrcct  shall  be  entered  inio 
by  them  for  the  sale  thereof. — In  case  no  other  ofier  made  within  the  said  fourteen  daytt 
exceeding  the  ofier  so  made  as  aforesaid  by  at  least  one  per  cent.,  then  it  shaU  be 
lawful  for  the  said  commissioners  to  contract  and  agree  with  the  person  or  persons 
first  ofiering  according  to  the  directions  of  the  act. — But,  if  any  other  person  or 
persons  shfll,  within  the  aforesaid  period,  offer  to  purchase  at  a  price  exceeding  the 
first  offer  by  one  per  cent,  at  the  least,  then  it  sh<ul  be  lawful  for  the  said  commis- 
sioners, and  they  are  required,  to  contact  and  agree  for  the  sale  to  such  person  or 
persons  who  shall,  within  such  period,  offer  the  highest  price  for  the  purchase. — The 
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said  commisuonOTS  to  cause  tc  be  inserted,  in  every  such  conlrctct,  the  description 
of  the  manors,  &c.,  and  other  particulars  thereiubuore  directed  to  be  ins^ted  in 
such  certificates. — Upon  the  production  of  such  contract  at  the  Bank  (in  cases  where 
the  consideration  shall  be  stode),  and  upon  the  transfer  to  the  commissioners  for  the 
redaction  of  the  national  debt,  of  the  stock,  or  such  proportion  thereof  as  shall  be 
agreed  to  be  the  first  instalment ;  and  (in  cases  where  the  consideration  shall  be 
money)  upon  production  of  auch  contract  to  the  receiver-general  of  the  county,  &c.  ; 
and  upon  payment  to  him  of  such  consideration  ;  every  such  person  or  persons  to 
be  entitled  to  such  certificates  or  receipts  from  the  governor  and  company  of  the 
Bank,  or  from  such  receiver-general,  &c.,  as  by  the  act  before  directed  in  cases  of  the 
transfer  or  payment  of  the  consideration  for  the  redemption  of  any  land-tax  (i.e. 
according  to  the  forms  prescribed  in  schedules  (E.)  and  (F.)  to  the  act  annexed. 
See  B.  38). — Upon  the  registry  of  such  contracty  and  also  of  the  certificate  of  auch 
comnussioners  of  supply  or  chief  magistrate,  in  the  muiner  directed  by  the  act 
(sect.  164),  the  manors,  &c.,  to  be  wholly  freed  and  exonerated  from  such  land-tax 
and  all  further  assessments  thereof,  &c.,irom  the  same  periods  as  therein  directed 
,  in  cases  of  redemption  of  land-tax. — The  respective  purchasers,  their  heirs,  &c.,  to  be 
entitled  to  demand  and  receive,  and  to  be  taken  as  being  in  the  actual  seisin  and 
possession  of  a  fee-farm  rent  equal  to  the  amount  of  the  land-tax  purchased,  to  be 
issuing  out  of  the  manors,  &c.,  whereon  such  land-tax  was  charged ;  and  to  have 
priority  of  security  on  such  manors,  &c.,  in  respect  thereof. — Provided,  &c.,  the  sale 
of  such  land-tax  not  to  afiect  the  right  of  the  King  to  arrears." 

(2)  Mitf.  p.  133, 134  (1st  ed.).  In  note,  ibid.,  it  is  said,  the  Court  of  Exchequer, 
as  a  Court  of  Equity,  does  not  seem  to  give  to  any  person  the  privilege  of  being  sued 
there. 

I 

I  WiLKs  V.  Davis.  Dec.  8, 1817. 

I  [See  Vickers  v.  Vickers,  1867,  L.  K.  4  Eq.  529.] 

I  Specific  performance  cannot  be  decreed  of  an  agreement  to  sell  at  a  price  to  be  fixed 
by  arbitrators  (already  appointed  to  settle  other  matters  in  dispute  between  the 
parties),  where  the  Defendant  (the  vendor)  had  refused  to  execute  the  arbitration- 
Dond,  and  it  was  therefore  uncertain  that  any  award  would  ever  be  made. 

The  Bill  stated  that  the  PlaintifF  was  tenant  to  the  Defendant  ot  the  premises 
in  question,  under  a  lease,  which  expired  at  Lady  Day  1815,  when,  some  difficulties 
having  arisen  respecting  repairs  and  dilapidations,  the  same  were  referred  to  arbitra- 
tion, but  no  award  was  made,  and  it  nas  afterwards  agreed  between  them,  that  the 
Phintifi  should  become  the  purchaser  of  the  premises,  and  that  it  should  be  referred 
to  the  same  arbiteators  to  settle  the  price  of  the  purchase.   The  agreement  was 
contained  in  a  correspondence,  set  forth  in  the  Bill,  and  alleged  to  have  taken  place 
between  the  parties  and  their  respective  solicitors  ;  and  it  was  further  stated  that, 
in  consequence  and  upon  the  faith  thereof,  the  Plaintifi  continued  to  occupy  the 
premises,  and  caused  the  draft  of  an  arbitration  bond  to  be  prepared  by  his  solicitors, 
and  sent  to  the  Defendant's  solicitors  for  their  perusal  on  behalf  of  their  client ; 
vho  refused  to  execute  the  same,  and.  in  violation  of  the  agreement,  had  caused  a 
,     distress  to  be  levied  on  the  premises  for  rent  alleged  to  be  due  from  the  Plaintiff  as 
^     tenant  thereof.    The  Bill  praved  a  specific  performance  of  the  agreement,  and  a 
I     reference  of  title  ;  and,  if  it  should  appear  that  the  Defendant  could  make  a  gtod 
1     title,  then  that  he  mi^ht  be  decreed  to  c<»iTey  to  the  {GOSl  Plaintiff,  upon  being  paid 
i    neb  price  as  the  arbitrators  should  fix ;  and  for  an  injunction,  in  tne  mean  time, 
j    to  restrain  the  Defendant  from  all  proceedings  on  the  distress,  or  otherwise,  on 
'i     lecount  of  rent  alleged  to  be  due. 

!        The  Defendant  by  his  answer  denied  the  agreement,  and  insisted  on  the  statute 

of  frauds. 

On  an  application  to  the  Vice  Chancellor  to  dissolve  the  injunction,  which  had 
Wi  obtained  on  the  filing  of  the  Bill,  the  single  question  which  was  brought  before 
the  Court  being,  whether  the  correspondence  in  the  Bill  stated  did  or  did  not  amount 
to  ui  agreement  in  writing  within  the  statute.  His  Honour  was  of  opinion  that  it  did 
constitute  such  an  agreemrat,  and  ordwed  the  injunction  to  be  continued  accord- 
ingly. 
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Tho  question  was  now  brought  before  His  Lordship  by  way  of  appeal  from  His 


Leach  and  Barber,  in  support  of  the  motion  to  dissolve  the  injunction,  cited 
Cooth  V.  Jackson  (6  Ves.  34),  Milnes  v.  Gery  (14  Ves.  400),  and  Blundell  v.  Brettargh 
(17  Yea.  232),  toat,  where  there  has  been  a  reference  to  arbitration,  if  the  award 
is  not  made  in  time  and  manner  stipulated,  the  Court  has  in  no  ioBtance  substituted 
iteelf  for  the  arbitrators,  and  made  the  award.  And,  in  Milnes  y.  Gery,  a  Bill  for  the 
specific  performance  of  an  agreement  to  sell  according  to  a  valuation  to  be  fixed  by 
arbitrators,  praying  that  the  Court  would  appoint  a  person  to  make  a  valuati(Hi, 
or  that  the  valuation  might  be  ascertained  in  sdch  other  manner  as  the  Court  should 
direct,  was  dismissed. 

[5091  Sir  ^S*.  Romilly  and  'Wakefield  for  the  Plaintiff. 

The  Lord  Chancellor  [Eldon].  It  has  been  determined  in  the  cases  referred  to, 
that,  if  one  party  agrees  to  sell,  and  another  to  purchase,  at  a  price  to  be  settled  by 
arbitrators  named  by  Uie  parties,  if  no  award  has  been  made,  the  Court  cannot 
decree  respecting  it.  On  the  other  hand,  there  are  cases  which  determine  that,  if 
the  parties  are  agreed  as  to  a  valuation,  but  have  not  appointed  any  persons  to  make 
the  valuation,  the  Court  will  itself  interfere,  so  as  to  ascertain  the  value,  in  order 
to  direct  a  specific  performance.  But  the  case  now  before  the  Court  is  different 
from  either ;  the  Court  being  here  called  upon,  not  to  ascertain  the  value,  but  to 
decree  a  specific  performance,  by  the  Defendant  conveying,  at  such  price  as  certain 
arbitrators  named  shall  hereafter  fix ;  no  arbitration  bond  having  been  executed, 
and  it  not  being  certain  that  any  award  will  ever  be  made.  The  strong  inclinatioD 
of  my  opinion  is,  that  such  a  Bill  cannot  be  maintained,  although  no  direct  authority 
has  been  produced,  either  in  favour  of  it,  or  on  the  other  side.  The  inconvenience 
of  such  a  esse  is  such,  that  I  do  not  see  how  the  Court  can  in  any  manner  interp(iis& 
This  view  of  the  case  was  not  presented  to  His  Honour,  the  Vice  Chancellor  ;  and 
the  order  pronounced  cannot,  therefore,  be  considered  as  affording  uiy  evidence  of 
his  opinion  on  the  matter. 

The  case  was  not  afterwards  mentioned  to  the  Court,  and  the  injunction  was 
dissolved  accordingly.   Beg.  Lib.  B.  fo.  194. 

[610]  John  Thar^,  Esq.,  and  Others,  Plaintiffs,  and  John  Tharp,  an  Infant 
(since  of  age),  Lady  Susan  Douglas,  and  Others,  Defendants.  Nov,  8,  1817. 

A  Defendant  made  a  party  to  a  suit  only  in  respect  of  an  annuity  to  which  she  is 
entitled  under  a  will,  not  allowed  to  attend  at  the  passing  the  accounts  of  the 
general  estate  in  the  Master's  oflice,  or  to  be  paid  the  costs  of  past  attendukces. 
as  next  of  kin  to  the  party  beneficially  interested  in  the  residue  of  the  estate,  who 
had  since  become  lunatic ;  where  there  is  no  direction  in  the  decree  for  such 
purpose. 

This  was  a  Petition  by  Lady  Susan  Douglas,  one  of  the  Defendants  in  the  cause, 
that  she  might  be  at  liberty  to  attend,  by  her  solicitors,  the  passing  the  accounts  in 
the  Petition  mentioned,  and  all  such  other  accounts  as  should  be  brought  in  before 
the  Master,  and  might  be  allowed  her  costs  already  incurred,  and  to  be  incurred  in 
respect  thereof,  together  with  the  costs  of  the  present  application. 

The  suit  was  instituted  in  1804,  for  the  purpose  of  taking  the  accounts  of  a  great 
West  India  estate  against  executors  and  trustees  (also  consignees  of  the  property) 
named  in  the  will  of  the  testator,  John  Tharp,  deceased,  under  which  the  Defendant, 
John  Tharp,  who  was  an  infant  at  the  time  of  the  suit  being  instituted,  was  principally 
interested,  the  Petitioner  (who  was  his  mother)  being  made  a  Defendant  merely  as 
an  annuitant  under  the  will  The  Defendant,  John  Tharp,  came  of  age  in  May 
1816>   In  June  following,  he  married  Lady  H.  C.  Hay.   In  January  1816,  he  was 

S roved  lunatic  under  a  commission ;  and  by  an  order  made  in  the  lunacy  (9th 
November  1816),  the  Plaintiff,  John  Tharp,  was  appointed  committee  of  the  estate, 
and  Lady  H.  C.  Tharp  (the  wife)  committee  of  the  person,  of  the  lunatic  ;  the  Master 
being  directed  to  inquire  into  the  state  of  the  lunatic's  fortTme,  with  a  view  to  a  proper 
allowance,  and  due  notice  of  attending  the  Master  thereupon  to  foe  given  to  such 
person  or  persons  as  would  be  entitled  to  a  distributive  share  or  shares  of  his  fortune 
in  case  of  mtegtacy. 
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[611]  There  was  no  issue  of  the  marriage ;  and  the  Petitioner,  representing  by 
her  petition  a  gross  case  of  delay  and  negligence  in  passing  the  accounts  in  the  cause, 
claimed  (as  next  of  kin  of  the  lunatic,  together  with  her  three  infant  daughters, 
his  sisters  of  the  half  blood),  to  be  entitled  to  examine  the  accounts,  and  to  attend 
the  passing  the  same  in  the  Master's  office.  The  petitioner  further  stated  that  she 
had  accordingly  instructed  her  solicitors  to  take  copies  of  the  accounts  and  attend 
at  the  passing  the  same,  as  well  as  at  all  other  proceedings  in  the  cause  respecting 
the  estates  in  question ; — that  the  Petitioner  had  good  reason  to  believe  that  their 
attention  and  exertions  had  been  very  instrumental  and  efficient  in  procuring  the 
said  accounts  to  be  brou^t  forward  and  proceeded  in,  but  that  considerable  costs 
had  been  incurred  in  consequence,  and  on  their  (the  said  solicitors)  carrying  in  their 
bill  of  costs  on  passing  the  lut  account  of  tJie  receiver,  an  objection  was  taken  before 
the  Master  by  the  solicitor  for  the  Defendants  (the  trustees  and  consigaees  of  the 
estate)  to  the  allowance  of  any  costs,  and  generally  to  the  right  of  the  Petitioner  to 
attend,  she  being  made  a  party  to  the  suit  only  as  such  annuitant  as  aforesaid ;  and 
the  Master  had  accordin^y  declined  to  make  such  allowance. 

Leach  and  Bell  in  support  of  the  petition. 

Sir  S.  RomUly,  Hart,  and  Home,  contra. 

The  Lord  Chancellor  [Eldon]  wicjied  to  see  the  decree  made  in  the  cause,  and 
the  matter  of  the  Petition  stood  over,  to  be  further  kwked  into  accordingly  ;'  His 
Lordship  observing  that,  if  the  decree  did  not  provide  for  the  Petitioner's  going 
in  before  the  Master,  he  did  not  see  how  the  Master  could  permit  her  to  attend  at 
iha  passing  of  the  accounts  in  his  office,  without  at  the  same  time  intimating  (as  he 
was  understood  to  have  [512]  done  in  this  case)  that  it  must  be  at  her  own  costs. 
That,  as  to  past  costs,  there  was  consequently  no  pretence  for  allowing  them,  sup- 
posing the  decree  to  be  silent  on  the  subject ;  and,  as  to  making  any  order  allowing 
her  to  attend  at  the  passing  the  accounts  in  future,  he  did  not  see  how  such  an  order 
coald  be  made,  without  establishing  a  principle  which  would  let  in  all  annuitants, 
and  persons  having  an  interest  in  the  estate,  to  an  extent  which,  in  many  instances, 
nught  sweat  down  the  entire  property.  That,  in  lunacy,  notice  is  given  to  the  next  of 
kin,  and  they  are  allowed  to  go  m,  not  by  virtue  of  any  right  under  which  they  can 
ehim  to  be  entitled,  in  respect  of  their  contingent  possibilities,  so  much  as  for  the 
pmtection  of  the  Court,  and  to  assist  the  Court  in  watching  over  the  interests  of  the 
mutic.  That  in  a  cause,  on  the  contrary,  although  the  old  rule  that  all  persons 
luring  any  charge  upon,  or  interest  in,  the  estate,  however  numerous,  must  he  made 
parties,  had  of  late  years  been  dispensed  with  for  purposes  of  convenience,  yet  it 
ought  often  be  provident  to  make  a  single  annuitant  a  party  for  the  purpose  of 
taung  the  accounts  so  far  as  may  be  requisite.  But  it  is  not  therefore  necessary 
to  burthen  an  infant's  estate  by  allowing  the  attendance  of  an  annuitant  at  the 
passing  of  accounts,  to  which  he  is  a  stranger  in  point  of  interest.  And,  it  being 
still  insisted  that  the  Petitioner  should  be  allowed  her  costs  in  respect  of  past  attend- 
ances, His  Lordship  said  it  did  not  follow,  that,  because  the  Master  had  permitted 
those  attendances,  when  he  need  not  have  permitted  them,  the  estate  must  therefore 
bear  the  burthen  of  them. 

I  do  not  hear  that  the  suhject  of  the  petition  was  mentioned  afterwards. 

[5131  The  Attohnky-General,  at  the  Relation  of  the  Bbctor  and  Scholars  of 
Exeter  College,  Oxford,  Plaintiffs,  and  Sir  William  Oeary,  Bart,  and 
Otders,  Defendants.   Bolls.   June  30.  1817. 

By  Information  and  Bill, 

Grant  to  trustees  and  their  heirs,  of  lands  in  Surry  and  Hertford,  in  trust,  out  of 
the  rents  and  profits,  to  raise  and  pay  certain  annual  sums  for  the  benefit  of  the 
Rector  and  Scholars  of  Exeter  College,  and  as  to  the  residue,  after  taxes,  charges 
of  repairs,  &c.,  deducted,  to  be  yearly  paid  to  and  among  the  vicars,  for  the  time 
being,  of  four  several  parishes,  for  the  augmentation  of  their  respective  living ; 
they,  the  said  vicars,  to  colleot  the  rents  and  account  with  the  trustees,  to  view 
the  estates,  and  take  care  that  the  same  be  kept  in  good  repair  by  the  tenants ; 
with  a  declaration,  that  it  should  not  be  lawful  for  the  trustees,  during  40  years, 
to  eat  timber,  except  such  as  should  be  wuited  for  the  necessary  repairs  of  mills, 
&C.,  and  other  appurtenances  belonging  to  the  estates,  and  except  such  young 
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slabs  and  tillers  in  the  woods  in  Hertford,  as  should  be  necessary  for  selling  the 
underwood ;  and,  alter  the  expiration  of  the  40  years,  then  that  the  trustees 
should  have  power  to  cut  as  they  should  think  fit,  and  pay  the  produce  to  the 
said  Rector,  &c.,  of  Exeter  College,  as  a  fund  for  the  augmentation  of  the  library. 
Held,  that,  by  the  construction  of  the  deed,  the  estates  were  given  as  one  fund  for  the 
benefit  of  two  distinct  institutions,— the  whole  to  be  managed  for  the  benefit  of 
both,  in  a  due  course  of  provident  ownership ;  that  the  trustees  were  not  restrained 
after  the  expiration  of  the  40  years,  from  cutting  for  the  purposes  of  repairs  ; 
not  from  cutting  timber  on  one  part  of  the  estates  for  repairs  on  another  part ; 
nor  from  selling  timber  when  cut,  and  applying  the  produce  in  necessary  repairs, 
so  long  only  as  they  cut  no  more  timber  on  the  whole  property  than  the  repairs  on 
the  whole  property  required ;  and  that  the  power  of  cuttmg  ^oung  slabs  and  tillers 
Btill  continued,  with  the  qualification  annexed  to  it. — (This  case  is  referred  to. 
3  Mer.  425.) 

By  indenture,  dated  the  25th  June  1715,  between  Hugh  Shorlrtdge,  D.J).,  of 
the  one  part,  and  certain  persons  therein  named,  on  the  other  part ;  it  was  witnessed, 
that  the  said  Hugh  Shortridge,  for  settling  the  manors,  &c.,  after  mentioned,  upon 
the  trusts  thereinafter  expressed,  granted  to  the  several  persons  (parties  [514]  thereto 
of  the  second  part)  and  their  heirs,  divers  manors,  &c.,  in  the  counties  of  Surry  and 
Hertford,  to  hold,  &c.,  to  the  use  of  the  gr^tor  for  life,  and,  after  his  decease,  to  the 
use  of  the  said  trustees,  their  heirs  and  assigns,  upon  trust,  out  of  the  rents  and 
profits  to  raise  and  pay  £200  jwr  aavnum  as  follows ;  viz.  to  the  Bumars  of  Exeter 
College,  for  the  time  being,  £100  jwr  annum  for  the  use  of  the  college  for  ever,  to  be 
appUed  as  therein  directed ;  and  the  remaining  £100  per  annum  to  certain  persons 
therein  named,  for  twenty  years,  to  be  placed  out  at  interest  as  received,  and  be  laid 
out  (principal  and  interest),  as  there  should  be  opportunity,  in  the  purchase  of  four 
advowsons,  which  should  be  for  the  benefit  of,  and  settled  on,  the  Hector  and  Scholars 
of  Exeter  College,  and  their  successors  for  ever,  who  should  [515]  hold  and  enjoy  the 
same  according  to  the  usual  course  of  other  benefices  belonging  to  the  college  ; 
and,  after  the  expiration  of  the  twenty  years,  then  to  pay  the  same  to  the  Rector  of 
the  said  college  for  the  time  being,  for  the  use  of  the  Rector  and  Fellows ;  and  out 
of  the  remainder  of  the  rents  and  profits,  to  raise  and  pay  £20  per  annum  to  certain 
persons  therein  named  for  their  lives,  and,  after  the  decease  of  the  survivor,  to  the 
Rector  of  the  swd  college  for  the  time  being,  to  be  applied  as  therein  moationed  : 
And  all  the  residue  of  the  said  rents  and  profits, "  after  all  taxes,  charges  of  repairs. 

*  uid  other  nec^sary  expenses  relating  to  the  said  prenuses,  or  in  performance  of 
"  the  said  trust,  were  paid  and  allowed,"  to  be  from  time  to  time  yearly  paid  to  and 
among  the  vicars  of  Great  Bookham,  Lealherhead,  Effingham,  and  Shalford,  for  the 
time  being,  equally,  share  and  share  alike,  the  better  to  augment  the  yearly  income 
of  their  respective  vicarages,  subject  to  the  provisoes  and  appointments  therein 
after  mentioned  ;  the  said  vicars  alternately  to  collect  and  receive  the  rents  and 
profits,  and  give  receipts,  and  thereout  pay  the  several  sums  by  the  deed  appointed, 
and  account  for  the  same  with  the  trustees  (who  were  thereby  authorised  to  call 
the  said  vicars  to  account  on  Midsummer-day  yearly).  And  the  said  vicars  were 
also  yearly,  in  the  alternate  course  thereby  present)^,  to  view  the  premises,  and 
take  efiectual  care  that  the  same  were  kept  in  good  repair  by  the  tenants  ;  and,  if 
any  repairs  should  be  wanting  which  the  tenants  should  not  be  obliged  to  do,  then 
to  give  to  the  trustees  a  fiUl  account  thereof  in  writing,  that  immediate  care  might 
be  taken  for  amending  and  making  good  the  same  ;  the  charges  of  the  said  vicars 
in  and  about  the  said  matters  to  be  allowed  them  out  of  the  rents  and  profits.- — And 
it  was  thereby  further  declared,  "  that  it  should  not  be  lawful  for  the  trustees,  at 
"  any  time  during  the  space  of  forty  years  next  after  the  death  of  the  grantor,  to  fell, 
"  cut  down,  grub,  or  dig  [516]  up  any  of  the  timber,  or  timber-like  trees,  then  grow- 
"  ing,  or  that  during  the  time  aforesaid  should  grow,  on  the  premises,  or  any  part 
"  thereof ;  but  only  such  and  so  much  timber  as  should  be  wanted  for  the  necessary 
~  repairing  of  the  mills,  farm-houses,  and  other  appurtenances  belonging  to  the 
"  estates  :  and  also  except  such  young  slabs  or  tillers  of  oak  growing  or  to  grow  in 
"  the  woods  in  the  said  county  of  Hertford,  as  should  be  necessary,  from  time  to 
"  time,  for  better  selling  the  underwood  thereon,  each  fall,  and  no  more  ;  but.  from 

*  and  after  the  expiration  of  the  said  forty  years,  then  that  it  should  be  lawful  for 
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"  ^  Tnuteea  and  the  aurrivor*  &c.,  and  they  and  he  should  have  full  power  and 
'  anthority,  from  time  to  time  for  ever  afterwards,  when  they  should  think  fit,  to 
'  fell,  oat  down,  gruh  up,  sell,  and  carry  away  all  or  any  part  of  the  timber  that  should 
'  be  growing  on  the  premises,  or  any  part  thereof ;  and  alf  such  monies  that  should 
"  arise,  or  that  the  said  timber  should  from  time  to  time  be  sold  for,  should,  from  time 
"  to  time,  and  for  ever,  be  paid  unto  the  said  Rector  and  Fellows  for  the  time  being, 
'  to  be  by  them  laid  out  in  buying  books  to  augment  the  public  library  of  the  College, 
■  and  to  be  placed  and  for  ever  kept  therein  :  with  a  power  for  the  Trustees  to  lease 
the  estate  (except  certain  woods  and  underwoods  in  the  parishes  of  Digwell,  Wellwyn, 
and  Dartworth,  in  tlie  said  county  of  Hertford,  which  should  be  kept  in  hand  for  the 
better  preservation  of  the  timber),  for  any  term  of  years  not  exceeding  twenty-one 
years  in  possession,  &c. 

In  1720,  the  grantor  died ;  and,  after  his  death,  the  Trustees  entered,  apd  by 
themselves,  and  their  succesaors  duly  appointed,  had  remuned  ever  unoe  seised  m 
the  estates  in  question. 

[5171  The  information,  filed  against  the  then  Trustees,  and  against  the  Vicars 
of  the  four  respective  parishes  named  in  the  deed,  prayed  a  declaration  that  the 
Trustees  for  the  time  being,  or  the  Vicars  for  the  time  being  of  the  said  respective 
parishes,  had  not  then,  nor  at  any  time  since  the  expiration  of  the  forty  years,  had 
any  right  or  power,  under  the  trust  deed,  to  cut  timber,  either  for  the  purpose  of 
repairs,  or  for  sale  and  application  of  the  money  arising  from  sale  to  such  purpose  ; 
or  for  the  repairing,  or  keeping  in  repair,  any  houses,  mills,  &c. ,  in  any  other  county  or 
parish  than  that  in  which  the  timber  actually  grew  or  was  produced  ;  or  to  cut  down 
uy  slabs  or  tillers  growing  in  the  said  woods,  except  such  as  (according  to  the  custom 
of  the  country,  and  the  true  meaning  of  the  trust  deed)  ought  to  be  so  felled  or  cut 
down  as  underwood,  and  as  were  absolutely  necessary  for  selling  sueh  underwood  : 
and  an  injunctnn  accordingly. 

It  appeared  that  the  Trustees,  and  not  the  Vicars,  being  considered  as  having, 
by  the  terms  of  the  deed,  the  power  to  direct  and  regulate  the  cutting  of  timber,  the 
Vicars  had  accordingly  been  in  the  habit  of  applying  to  the  Trustees,  from  time 
to  time,  when  timber  was  wanted  for  repairs,  and  of  receiving  and  acting  upon  their 
directions. 

The  cause  now  coming  on  to  be  heard,  Hart^  Bell,  and  Courtenay,  for  the  Relators, 
stated  the  questions  to  be,  First,  whether,  aiter  the  expiration  of  the  forty  ye&ra 
from  the  death  of  the  grantor,  it  was  competent  for  the  Trustees  to  permit  any 
timber  to  be  cut  for  repairs  1  Secondly,  if  it  were  so,  then,  whether  the  supply  of 
timber  in  aid  of  repairs  vas  not  a  tenant-right,  con6aed  to  the  specific  land  on  which 
the  timber  was  grown  1  Thirdly,  whether  the  Defendants,  the  T^UB{5lS^lMa 
and  Vicars,  or  either,  iiad  a  right  under  the  deed  to  sell  timber,  and  apply  the  produce 
in  poEchase  of  other  timber  for  repairs  1 

In  support  of  the  proposition,  that  after  the  expiration  of  the  aforesaid  period, 
the  College  became  entitled  to  all  produce  arising  from  the  sales  of  timber,  they  repre- 
sented that,  by  the  deed,  the  expenses  of  repairs  were  expressly  provided  to  be  paid 
oat  of  the  rents  and  profits  of  the  estates,  other  than  the  timber,  the  tenants  them- 
aelres  being  directed  to  assume  the  obligation  of  repairing ;  or,  at  all  events,  that 
the  deed  gave  to  the  Trustees,  &c.,  no  right  (after  the  forty  years)  to  cut  any  more 
of  the  timber  than  was  actually  wanted  from  time  to  time,  and  was  in  its  kind  fit 
for  the  repairs  of  the  hotises,  mills,  buildings,  and  fences,  on  thoae  parts  of  the  estates 
on  which  such  timber  was  grown ;  that,  at  any  rate,  they  were  accountable  for 
the  value  of  so  much  of  the  timber  cut  on  other  parts  of  the  estates  as  was  not  adapted 
aod  actually  applied  to  the  purposes  of  repaire,  or  as  exceeded  what  was  necessary 
for  repairs  on  tnose  parts  of  the  estates  on  which  such  timber  was  grown  respectively  ; 
that  they  had  no  right  to  apply  any  part  of  the  monev  produced  by  sales  of  timber, 
in  any  repairs  whatever  ;  at  all  events,  not  in  rebuilding  houses,  bams,  &c.,  which 
had  been  destroyed  by  fire,  and  which  ought  to  have  been  kept  insured. 

They  said  that  the  College  was  the  first  and  most  important  object  of  the  testator's 
bonnty— the  Vicars  not  being  in  the  situation  of  mere  voluntary  objects  of  such 
bounty,  but  being  purchasers  of  the  benefits  intended  them  by  the  deed  by  the 
KrriceB  which  it  was  expected  they  should  render  ;  that  all  inference  of  intention 
should  therefore  be  in  favour  of  the  College  ;  but  here  it  was  not  necessary  to  supply 
ui  intention  by  inference  [519]  or  conjecture,  the  grantor  having  sufficiently  mar  ked 
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and  expressed  his  meaning  ;  that  the  power  given  to  the  Trustees  during  the  forty 
yeais  was  an  exception  out  ol  the  general  benefit  intended  the  College,  and  a  sus- 
pension during  that  time  of  the  rights  of  the  College  ;  and  that  a  positive  permiasion 
to  out  during  the  forty  years,  so  far  from  affordmg  any  inference  in  favour  of  its 
continuance,  did,  in  true  construction,  operat«  as  a  virtual  prohibition  of  cutting 
for  any  subsequent  period. 

Sir  S.  Romilly,  WetheTell,  and  Lomax^  for  the  Defendants,  insisted  that  they 
were  strictly  authorised,  by  the  terms  of  the  deed,  to  cut  and  sell,  from  time  to  time, 
for  the  purposes  of  repairs.  That,  for  this  purpose,  the  whole  of  the  trust  estates  were 
to  be  considered  aa  one  estate,  and  the  timber  on  all  parts  of  the  property  equally 
applicable  to  the  repairs  of  every  part  of  that  property  ;  and  that  a  diSerent  con- 
struction would  involve  manifest  absurdity.  The  rearing  and  preserving  of  a  good 
stock  of  timber  was  a  main  object  of  the  grantor's  care ;  which  appeared,  as  well 
from  the  restriction  during  the  forty  years,  as  from  his  (the  grantor's)  directions, 
that  the  woods,  or  certain  parts  of  the  property  should, "  for  tb«  better  preservation 
*'  of  the  timber  thexeon,"  be  for  ever  kept  in  nand.  But,  much  as  he  wished  the  timber 
to  be  preserved,  and,  even  though  he  had,  with  that  object,  forbidden  the  sale  of 
timber  (for  the  use  of  the  College),  during  forty  years,  yet,  even  during  that  same 
period,  he  permitted  the  felling  of  timber  for  repairs,  which  shewed  that  he  considered 
such  appUcation  of  the  timber  as  at  all  times  indispensable.  After  the  expiration 
of  the  forty  years,  he  also  permitted  the  sale  of  timber  for  the  use  of  the  College. 
This  was  obviously  an  enlarging  clause,  and  could  not,  according  to  any  rules  of  in- 
terpretation, be  taken  as  imposing  any  restriction  on  the  permission  pre-l520]-TioU8ly 
given,  to  sell  for  the  purpose  of  repairs.  The  clauses  in  the  deed,  on  which  the 
Plaintiffs  principally  relied,  had  reference  as  well  to  the  forty  yeara  during  which  the 
restriction  was  to  operate,  as  to  after  times.  "  Charges  of  repairs "  most  clearly, 
therefore,  mean  such  charges  as  there  might  be  exclusive  of  timber. 

As  to  the  second  point,  the  grantor  had  said  expressly,  that,  during  the  forty 
years,  timber  ^rown  on  the  estates  in  Hertfordshire  should  be  applied  in  the  repair 
of  mills  ;  but  it  appeared  that  there  were  no  mills  on  any  of  the  estates  in  Hertford- 
ahire^  whence  it  followed  that  he  must  have  intended  the  produce  of  one  county 
to  be  applicable  to  repairs  in  another.  And  then,  as  to  the  third,  if  timber  on  farm 
A.  was  applicabte  to  repairs  on  farm  B.  it  would  involve  the  greatest  inconvenience 
to  hold  that  the  application  must  be  confined  to  the  identical  timber  ;  as,  suppcwe 
a  difficulty  of  carriage  between  the  estates, — suppose  none  but  oak  to  be  grown 
on  the  one,  and  ash  or  elm  the  only  timber  required  for  the  repairs  of  the  other,— 
could  it  be  said  not  to  be  within  the  intention  and  spirit  of  the  grant  to  sell  timber 
on  farm  A.  (perhaps,  in  Herts),  and  purchase  that  which  is  wanted  for  repairs  on 
farm  B.  (in  Surry),  in  its  vicinity  1  Always  remembering  that  this  is  not  a  question 
of  waste  by  tenant  for  life  ;  that  the  produce  of  the  timber  cut  is  not  to  be  put  by 
the  Befenwnts  into  their  pockets  ;  but  to  be  employed,  in  some  shape  or  other,  on 
the  estates,  and  strictly  accounted  for. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  These  trust  estates  are  given,  as  one 
fund,  for  the  benefit  of  two  equally  permanent  institutions ;  and  the  whole  ought 
to  be  managed  for  the  benefit  of  botli,  in  such  a  way  as  a  provident  owner  would 
manage  his  property. 

[521]  The  grantor,  meaning  to  allow  the  woods  on  the  property  to  come  to  maturity, 
restrains  his  Trustees  from  cutting  any  timber  during  the  space  of  forty  years, 
except  for  the  purpose  of  repairs.  This  is  not  a  special  permission  to  cut  for  repairs 
during  the  forty  years ;  but  no  restraint  is  ever  imposed  on  such  cutting.  When 
the  restriction  uuit  was  imposed  is  taken  off,  it  is  difricut  to  contend  that,  as  a  con- 
sequence of  its  removal,  nnother  restriction  that  had  not  been  imposed,  is  to  attach. 
I'Vom  the  affirmative,  that,  after  the  forty  years,  tlie  IVustees  may  cut  for  sale, 
how  is  the  negativp  to  be  inferred,  that  they  must  not  cut  for  repairs  t  If  even 
during  the  time  that  the  grantor  was  most  anxious  for  the  preservation  of  the  timber, 
it  might  be  cut  for  repairs,  it  should  seem  that  a  fortiori  might  it  be  so  applied 
after  that  period  had  expired.  The  words,  "  after  charges  for  repairs,"  must  have 
had  their  operatiou  an  well  during  the  forty  years  as  afterwards.  Now,  during  the 
forty  years,  it  is  admitted  that  timber  was  to  be  cut  for  repairs.  Therefore,  those 
words  must  mean  other  repairs  besides  those  for  which  timber  should  be  wanted. 
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and  can  afford  no  argument  for  holding  that,  after  the  forty  years,  timber  was  not 
to  he  cut  for  any  kind  of  repairs. 

Then,  if  the  Trustees  can  cut  timber  for  repairs,  in  what  way  can  they  be  said 
to  abuse  that  part  of  their  trust  1  The  propositions  of  the  relators  on  this  part  of 
liie  case,  seem  to  rest  on  some  analogy  which  it  is  supposed  to  bear  to  other  cases, 
with  which  it  appears  to  me  to  have  nothing  in  common.  The  jealousy  lest  persona, 
having  particular  interests  in  an  estate,  may,  under  pretence  of  cutting  timber  for 
repairs,  benefit  themselves  at  the  expense  of  the  inheritance,  has  been  the  occasion  of 
suhjecting  them  to  very  strict  rules  with  respect  to  the  manner  in  which  the  power 
is  to  be  ezer-[622]-ci8ed.  But  the  grantor,  who  was  the  absolute  owner  of  these 
estates,  was  subject  to  no  such  rules.  The  Trustees,  who  have  in  them  the  whole 
inheritance,  are,  at  law,  as  little  subject  to  them.  On  what  principle  is  a  court 
of  ec[uit7  to  say,  that  they  shall  be  bound  by  them  1  The  grantor  has  not  imposed 
any  such  restrictions.  He  speaks  of  the  timber  growing  on  the  premises, — that  is, 
on  the  estates  generally, — as  applicable  to  the  repairing  of  the  mills,  farm-houses, 
and  other  appurtenances  belonging  to  "  the  estates."  If  the  Trustees  cut  no  more 
timber  on  tne  whole  property,  than  the  repairs  on  the  whole  propertv  require,  I 
do  not  see  what  ground  the  relators  have  to  complain.  To  say  that  timber  growing 
on  one  part  of  the  estate  should  not  be  employed  in  making  repairs  on  another  part 
of  it,  would  be  perfectly  arbitrary.  And  if  the  timber  be  at  a  great  distance  from- 
the  place  where  the  repairs  are  wanted,  why  should  the  Trustees  be  prohibited 
from  selling  the  timber,  and  making  the  repairs  with  the  produce  %  This  may 
frequently  be  an  act  of  provident  administration  ;  and  no  benefit  could  accrue  to 
the  relators  from  compelling  the  Trustees  to  transport  the  identical  timber  to  the 
spot  where  the  repairs  are  wanted.  The  Trustees  must  exercise  their  discretion 
fairly,  and  in  such  a  manner  as  not  to  be  injurious  to  the  College.  But  I  think 
they  have  a  discretion  in  this  particular,  and  are  not  like  tenants  for  life  or  years, 
who  are  by  law  tied  down  to  the  observance  of  a  precise  rule.  I  cannot,  therefore, 
make  the  declarations  that  are  prayed  for  with  respect  to  the  timber.  (See  Wither 
T.  The  Dean,  d:c.,  of  'Winchester,  3  Mer.  421.) 

As  to  the  young  slabs  and  tillers,  I  think  that,  as  the  power>of  cutting  them 
Btill  continues,  the  qualification  annexed  to  it  is  still  in  force,  viz.  that  no  more  of 
them  [623]  shall  be  out  than  may  be  necessary  for  better  selling  the  underu<x)d 
etch  fall. 

"  Declare,  That  the  Trustees  for  the  time  being,  of  the  trust  estates  in  question, 
'or  the  four  Vicars  for  the  time  being  of  the  four  parishes  of  Great  Sookkam, 
'  Leaiherhectd,  Effingham^  and  Shalford,  in  the  county  of  Surry,  have  now,  and  have 
'  since  the  expiration  of  the  term  of  forty  years  from  the  death  of  Hugh  Shortridge, 
'  in  the  pleadings  mentioned,  had  right  and  power  to  fell  and  cut  down  timber 
"  trees  standing  or  growing  on  any  part  of  the  said  trust  estates,  for  the  purpose 
of  repairing,  or  keeping  in  repair,  any  of  the  houses,  mills,  buildings,  or  fences, 
"on  any  part  of  the  said  trust  estates,  and  also  for  sale,  for  the  purpose  of  applying 
"  the  money  arising  therefrom,  in  the  purchase  of  timber  of  the  same  species  or 
'^denomination  with  the  timber  so  sold,  to  be  applied  in  repairing,  and  keeping  in 
'  repair,  any  houses,  mills,  buiktings,  or  fences,  on  the  said  trust  estates,  in  any  other 
■  county  or  parish  than  that  in  which  such  timber  actually  grew  or  was  produced." 
Beg.  Lib.  A.  1816,  fo.  2067. 

[524]  The  Attorney-General,  at  the  Relation  of  W.  F.  Spicee,  Esq.  Plaintiff, 
against  Edward  Cross,  and  the  Mayor,  Bailiffs,  and  Commonalty  of  the  Gity 
oiExsTER,  Defendants.    Rolls.    i>ec.  10-17,  1817. 
Uase  of  a  Charity  Estate  sought  to  be  set  aside  :  first,  as  being  a  lease  granted  for  a 
long  term  of  years  determinable  on  lives,  at  a  small  rent,  on  the  payment  of  a  fine  ; 
and  secondly,  on  the  ground  of  undervalue  ;  Held  not  to  be  disturbed  ;  the  Cor- 

Eiration,  who  were  Trustees  of  the  Charity,  having  been  always  in  the  habit  of 
tting  their  estates  according  to  the  same  mode,  it  being  also  supported  by  the 
custom  of  the  country  in  which  the  estates  are  situate  ;  and  the  evidence  not 
bearing  out  the  charge  of  undervalue. 
luMickaelmas  Term  1811,  an  information  was  filed  at  the  relation  of  Mr.  Spieer, 
»g»init  the  Defendants  (the  Mayor,  Bailifis,  and  Commonalty  of  the  City  of  Exeter), 
0,  XVL— 7* 
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for  an  account  of  the  Charity  Estates  which  were  the  subject  of  this  cause,  and  of  the 
rents  and  profits  thereof  received  by  the  said  Defendants,  and  for  carrying  into  effect 
thejpurpoaes  of  the  chanty. 

By  tne  decree  made  at  the  hearing  (22d  of  AfarcJi  18i:{),  it  was,  among  other 
things,  referred  to  the  Master  to  enquire  what  were  the  estates  subject  to  the  charit- 
able uses  in  the  pleadings  mentioned,  and  whether  the  estates  had  been  properly  let ; 
and,  if  the  Master  should  be  of  opinion  that  they  had  not  been  properly  let,  then  that 
he  should  enquire  whether  it  would  be  proper  to  take  any,  and  (if  any)  what  steps  to 
set  aside  the  leases  so  improperly  made. 

In  pursuance  of  this  decree,  the  Master  made  his  separate  report,  dated  the  11th 
of  February  1815,  whereby  he  found  that  by  indenture  of  feofiment  dated  [525]  tbe 
20th  of  August  1689,  duly  executed  by  Ignatius  Jordaine  and  Thomas  Crossinge 
(two  of  the  Aldermen  of  the  city  of  Exeter),  with  livery  of  seisin  thereon  endorsed, 
after  reciting  that  Nicholas  Spicer  the  elder  (late  one  of  the  Aldermen  of  the  said  city), 
bv  deed  indented,  bearing  date  the  3d  of  March  1609,  did  grant  and  enfeoff  to  them 
the  said  Jordaine  and  Crossinge,  and  six  others  (deceased),  their  heirs  and  assigns,  the 
messuages,  &c.,  therein  mentioned,  to  the  use  of  the  said  Nicholas  Spicer  and  ifonor 
his  wife,  and  of  the  heirs  of  the  body  of  Nicholas  Spicer,  and  after  their  deceases,  and 
for  default  of  such  issue,  upon  confidence  and  trust,  and  to  and  for  such  employments, 
payments,  and  disbursements  of  the  issues  and  profits  of  the  said  premises  as  therein 
after  expressed,  that  ia  to  say,  for  the  payment  of  an  annual  rent  charge  of  £20  to 
E.  B.  during  her  life,  and  for  theyearly  payment  of  20s.  worth  of  bread  to  be  dis- 
tributed to  the  poor  of  the  city  at  Easter,  of  2O5.  towards  the  repairs  of  certain  parish 
churches,  of  iOs.  towards  the  better  maintenance  of  candle-light  in  the  dark  nights 
between  the  Feasts  of  All-Saints  and  the  Purification,  to  be  set  up  in  such  convenient 
places  of  the  said  city,  as  to  the  Mayor  and  Aldermen  of  the  said  city  should  seem  meet, 
and  of  65.  &d.  to  the  Night  Bellman  of  the  said  city,  and  during  the  life  of  the  said 
E.  B.  for  the  disbursement  and  loans  of  the  residue  of  the  said  issues  and  profits,  to 
such  of  the  freemen  of  the  said  city,  as  to  the  said  Mayor  and  Aldermen,  or  the  most 
part  of  them,  should  be  thought  most  meet  and  reasonable,  by  £5  or  £10  to  each,  for 
four  years,  or  lu^der  that  term,  upon  good  security  for  the  repayment  thereof ;  and, 
after  the  decease  of  E.  B.,  for  the  disbursements,  loans,  and  payments  of  the  residue 
of  the  said  issues  and  profits  to  such  of  the  freemen,  as  well  merchants  as  others,  as  to 
the  said  Mayor  and  Aldermen,  or  the  most  part  of  them,  should  seem  meet,  by  £10, 
or  under  £21,  for  the  like  [526]  term,  upon  good  security  for  repayment  at  the  end 
thereof ;  to  the  Mayor  of  the  said  city  for  the  time  being,  20s. ;  to  the  Becorder,  IO5. ; 
to  the  Eeceiver  and  Stewards,  12d.  a-piece ;  to  each  of  the  Feoffees  and  of  their  heirs 
and  assigns  that  were  at  the  accounts,  12ii. ;  to  the  Sword-bearer  of  the  said  city,  12d. ; 
to  the  four  Serjeants,  2s.  Bd.,  to  be  divided  among  them  ;  to  the  Town-clerk,  10<., 
for  keeping  the  accounts  ;  and  to  the  Chamberlain,  3s.  id.,  for  his  travel  and  pains 
in  and  about  the  seeing  and  procurement  of  the  execution  and  performance  of  the 
said  trust  and  confidence,  and  to  the  procurement  of  an  account  yearly,  for  ever,  on 
the  20th  of  Decemhtr^  to  be  made  of  the  disbursements.  And  after  further  reciting 
that  the  saidiVtcA^OA  Spicer,  by  his  will,  reciting  that  he  had  conveyed  the  premises  to 
the  aforesud  purposes,  declared  that  his  said  wife  should  every  year  during  her  life, 
upon  Good  Friday,  out  of  the  profits  of  the  same  lands,  give  and  deal  to  so  many  poor 
people  of  Exeter  as  she  should  see  good,  the  value  of  20s.  worth  of  bread ;  and  to  the 
poor  people  of  the  parish  of  Halberton,  the  like  amount ;  and  that,  after  the  decease 
of  his  said  wife,  his  said  Feoffees,  and  those  to  whom  they  should  make  any  future 
feoffments  as  therein  mentioned,  should  perform  the  same  ;  it  was  declared  that  the 
said  Jordaine  and  Crossinge  (the  then  only  surviving  Feoffees),  did  thereby  grant, 
enfeoff,  and  confirm  unto  the  Mayor,  Bailiffs,  and  Commonalty  of  the  said  Citr,  their 
successors  and  assigns,  all  the  said  premises,  upon  the  uses  and  trusts  in  tlie  said 
indenture  and  will  contained. 

The  Master  by  his  report  further  found,  that,  by  an  indenture  bearing  date  the  2d 
of  June  1772,  the  Defendants  the  Mayor,  &c.,  of  Exetett  in  consideration  of  £630, 
demised  to  one  Edward  Croat  a  certain  messuage,  &c.,  called  Slovhlake  (comprising 
the  principal  part  of  [627]  the  Chanty  Estates),  for  99  years,  if  the  said  Edward  Cross 
(then  aged  2^,  and  Betty  his  wife  (then  aged  29),  or  either  of  th«n,  should  so  long 
live ;  to  commence  immediately  after  the  surrender  or  other  sooner  determination 
of  a  former  lease  of  1727,  determinable  on  the  life  of  a  person  then  in  existence,  at 
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the  yearly  r&it  of  £20  :  and  that,  by  another  indenture  dated  the  24th  of  Novemher 
1801,  the  same  Defendants,  in  consideration  of  £1050,  demised  to  the  said  Edward 
Cross  the  same  premises  for  the  term  of  99  years,  if  John  Cross  (then  aged  26),  and 
Sarah  Cross  (then  aged  16),  or  either  of  them,  should  bo  long  live  ;  to  commence  on 
the  death  of  the  said  Edxmrd  Cross,  or  the  surrender  or  other  sooner  determination 
of  the  lease  of  1772,  at  the  like  yearly  rent  of  £20. 

The  report  then,  after  stating  that  similar  leases  had  been  from  time  to  time 
granted,  and  were  then  in  existence,  of  other  smaller  parts  of  the  Charity  Estates, 
went  on  to  state  that  the  Master  found,  from  certain  ancient  leases  produced  before 
him,  that  Nicholas  Spicer  the  Feoffor,  in  his  life-time,  granted  leases  of  the  Charity 
Estates  for  liTes,  at  small  rents  ;  and  that  since  his  death,  the  FeofEees  of  the  said 
estates  had  from  time  to  time  granted  leases  thereof  for  liToa,  at  small  rents,  reserving 
fines.  That,  from  the  affidavits  produced  before  him,  the  Master  found,  that  the 
evidence  of  value  of  the  estates,  at  the  different  periods  when  the  leases  were  granted, 
was  contradictory,  inasmuch  as  the  evidence  on  the  part  of  the  Relator  tended  to 
show  that  in  June  1772,  when  the  first-mentioned  lease  of  Slovhlake  was  granted, 
the  same  was  of  the  yearly  value  of  £200  ;  and  in  November  1801,  when  the  second- 
mentioned  lease  of  the  said  farm  was  granted,  the  same  was  of  the  yearly  value  of  £200 ; 
whereas  the  evidence  on  the  part  of  the  Defendants  tended  to  show  that  the  yearly 
value  of  the  [528]  said  estate  was,  at  the  first  of  the  above  periods,  £60  ;  and,  at  the 
second  period,  £132,  only  :  and  that  in  the  year  1801,  Thomas  Gray,  a  surveyor,  by 
the  direction  of  the  Defendants,  valued  the  said  estate,  and  made  a  calculation  of  the 
fine  for  renewal,  which  he  valued  at  less  than  £1050.  the  consideration  actually  paid 
for  the  same.  That  the  last-mentioned  surveyor  had  been  used  to  survey  and  value 
lands  for  50  years  and  upwards,  and  was  well  acquainted  with  the  mode  of  granting 
leases  on  lives  in  the  county  of  Devon ;  (1)  and  that  the  same  method  had  been 
constantly  adopted  by  the  great  land-owners  in  the  said  county,  and  was  still  con- 
tinued. 

[529]  The  Master  concluded  his  Report  by  stating  his  opinion  that  the  estates, 
being  in  trust  for  charitable  uses,  had  not  been  properly  let ;  and  that  the  leases 
thereof  ought  not  to  have  been  granted  for  long  terms  at  small  rents,  and  upon 
payment  of  fines,  in  such  manner  as  the  said  leases  had  been  granted  ;  and,  more 
particularly,  that  it  was  improper  to  grant  the  said  reversionary  lease  of  Slow-lake  ; 
and  that  it  would  be  proper  to  proceMt  against  all  proper  parties  for  the  purpose  of 
setting  aside  the  said  lease. 

To  this  Report,  as  to  the  leases  being  improper,  and  the  institution  of  proceedings 
to  set  aside  the  same,  an  exception  was  taken,  which,  in  March  1815,  came  on  to  be 
heard  before  His  Honor  the  V  ice-Chancellor,  a  petition  having  been  also  presented 
on  the  part  of  the  Relator  to  the  Master  of  the  Rolls,  to  confirm  the  report. 

March  1815.    Courtenay  and  Merivale  in  support  of  the  exception. 

Roupell,  contra,  contended  that  the  course  which  the  Defendants  had  pursued 
had  been  improperly  adopted  ;  and  that  the  propriety  of  the  Master's  opinion  might, 
and,  in  this  case,  would,  be  more  conveniently  discuBsed  on  the  hearing  of  the  petition 
to  confirm  the  Report. 

The  Viee-Chaneellor  ordered  the  exception  to  stand  over  till  after  the  hearing  of 
the  petition. 

Rt^h.  April  11,  1815.  In  consequence  of  this,  the  exception  was  abandoned, 
and  a  counter-petition  presented  to  the  Master  ISSO}  of  the  Rolls,  which  came  on  to  be 
heard,  together  with  the  original  petition  for  confirming  the  report,  on  the  11th 
of  April. 

Sir  Samuel  BomUly  and  Roupell  for  the  Master's  report. 
Courtenay  and  Merivale,  contra. 

April  11,  1815.  The  Master  of  tfie  Rolls  [Sir  Wm.  Grant]  said,  that  it  is  very 
difficult  to  lay  down  any  abstract  proposition  as  to  the  propriety  or  impropriety  of 
leasing  charity  estates  in  the  manner  here  complained  of ;  and  that  such  a  mode  of 
letting,  generally  objectionable,  may,  under  circumstances,  be  the  most  beneficial 
that  can  be  adopted.  That,  with  respect  to  a  charity,  indeed,  the  reason  against  it  is 
stronger  than  as  to  private  estates,  because  the  purposes  of  the  charity  may  be  suffered 
to  luiguish  for  the  want  of  funds  during  the  mtervals  between  the  leases ;  but  that 
still,  even  as  to  charity  estates,  it  is  impossible  to  lay  down  any  general  rule.  In 
the  present  vase,  the  inod^  of  letting  (hp  ^states  in  cjuestion  had  commenced  before 
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the  lease  was  granted,  which  it  would  be  the  object  ot  the  proceedings  recommended 
by  the  Master  to  set  aside  ;  and,  suppoaing  the  abstract  prmciple  to  be  established,  it 
would  be  very  difficult  to  determine,  whether,  in  1772,  a  different  course  could  hare 
been  beneficially  adopted.  The  predecessors  of  the  then  Corporation  had  so  let  the 
estates ;  and  the  present  question  was  not  whether  their  predecessors  had  done 
right  in  so  letting,  but  whether  they  (the  then  Corporation)  had  done  right  in  con- 
tinuing the  practice  which  they  found  had  been  introduced  before  them  ;  and  it  is 
evident  that,  under  the  circumstances,  to  have  commenced  a  different  course,  might 
have  been  to  exercise  a  very  disadvantageous  option.  His  Honor  [531]  aIbo  adverted 
to  the  general  practice  of  the  country,  and  said,  that,  as  the  Corporation  seemed  to 
have  acted  for  the  best,  according  to  what  was  then  the  general  practice,  it  would  be 
hard  to  say  that  the  lease  ought  to  be  set  aside  without  further  inquiry.  But  it  was 
nevertheless  fitting  that  the  question  should  be  decided ;  and  there  was  at  least  so 
muchdoubton  the  circumstances,  as  to  make  it  desirable  that  the  course  recommended 
by  the  Master  should  be  adopted ;  therefore,  without  expressing  any  concurrence  with 
the  Master  in  the  opinion  be  had  stated.  His  Honor  thought  fit  that  the  Report 
should  be  confirmed. 

Ordered,  "  That  the  Master's  Report  be  confirmed ;  and  that  the  Relator  should 
"  be  at  liberty  to  proceed  against  all  proper  parties,  for  setting  aside  the  two  sereral 
"  leases  granted  by  the  Defendant,  of  the  charity  estate  called  Slow-lake.^ 

Under  this  order  the  present  suit  was  instituted.  The  bill  stated  the  indenture 
of  feofiment  and  will  of  the  founder ;  that  the  charity  estates  had  ever  since  been 
retained  by,  and  in  the  possession  of,  the  Defendants,  the  Mayor,  bailiffs,  and  com- 
monalty of  ExeUr,  and  their  tenants ;  and  that  the  said  Defendants  were  then  seised 
of  the  legal  estate,  and  had  received  the  rents,  &c.,  for  many  years,  and  had  made 
leases  and  grants  from  time  to  time,  as  suited  their  own  convenience,  but  the  charit- 
able purposes  for  which  the  said  estates  were  granted  had  long  fallen  into  decay  and 
disuse,  and  the  rents,  &c.,  had  not  been  applied  for  a  great  many  years  to  those 
purposes,  but  had  been  retained  in  the  hands  of  the  Defendants,  or  applied  by 
[532]  them  to  other  purposes ;  and,  after  setting  forth  a  lease  of  the  estate  called 
Slow-lake,  in  the  year  1631,  for  99  years,  determinable  on  four  lives,  at  the  yearly 
rent  of  £40,  and  a  fine  of  £208  (which  yearly  rent  was  reduced  to  £20  in  the  year 
1641,  in  consideration  of  £270),  and  that  in  the  year  1772,  there  was  only  one  of  the 
Uves  existing,  upon  a  lease  made  in  1727,  which  was  an  old  life,  and  would  probably 
soon  have  fallen,  upon  which  event  happening,  the  Defendants  (the  Mayor,  &o.) 
might  have  been  enabled  to  let  the  estate  at  a  fair  annual  rent,  according  to  the 
actual  value,  and  under  proper  husbandry  covenants ;  and  charging  that  they  ought 
to  have  so  done  in  the  due  execution  of  their  trust ;  proceeded  to  state  the  leases 
subsequently  made,  according  to  the  Master's  Report,  charging  that  the  same 
were  improper  leases,  and  were  made  and  granted  to,  and  obtained  by,  the  Defendant 
Cross  (the  then  tenant  of  the  estate)  for  inadequate  considerations,  and  for  less  than 
the  fair  and  just  value  thereof  ;  that  the  Defendants  (the  Mayor,  &c.)  ought  not,  as 
the  feofiees  and  trustees  of  the  charity  estates,  in  the  due  execution  of  their  trust, 
to  have  made  a  grant  or  lease  thereof  for  a  long  term  of  99  years,  or  for  lives,  reserving 
a  small  rent  only,  and  taking  a  money  gift  or  fine,  instead  of  requiring  and  receiving 
a  full  and  fair  annual  rent,  according  to  the  value  of  the  premises  ;  that  the  leasee 
were  improperly  granted  as  leases  in  reversion ;  and  that  the  same  were  colhisively 
granted  to  the  Defendant  Cross,  and  were,  or  ought,  in  a  court  of  equity,  to  faie 
considered  as  void  leases,  and  to  be  set  aside,  and  the  lands  relet,  under  the  (Urection 
of  the  Court,  on  a  farm  lease  for  a  short  term  of  yeara,  reservingthe  best  annual  rent 
for  the  same,  and  under  proper  husbandry  covenants.  The  Hill  further  charged, 
that  the  Defendant  Cross  was  a  freeman  or  member  of  the  Corporation,  and  that  he 
procured  the  leases  from  favor,  or  otherwise,  upon  [533]  some  undue  consideration  ; 
that  the  leases  were  besides  defective,  in  not  containing  the  usual  covenants  for  ^ood 
husbandry  and  repair,  and  that  the  farm  had  been  mismanaged,  and  the  buildmgs 
thereon  neglected,  &c.  :  but  these  allegations  were  either  denied  by  the  answer, 
or  refuted  by  the  production  of  the  leases,  and  not  insisted  upon  in  argument.  The 
Bill  prayed  that  the  leasee  might  be  declared  to  be  void,  or  that  the  same  might  be  set 
aside,  and  the  indentures  of  lease  delivered  up  and  cancelled ;  and  that  the  said 
farm  and  lands  might  be  relet,  in  such  manner,  and  upon  such  terms,  as  the  Court 
should  think  proper,  for  the  benefit  of  the  pharity ;  and  that  all  proper  directions 
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might  be  given  for  the  purposes  aforesaid,  and  for  the  benefit  of  the  clmrity  in  respect 
thereof. 

The  Defendants  (the  Mayor,  &c.)  by  their  answer  admitted  that  they  were 
possessed,  and  considered  themselves  as  being  so  possessed,  of  the  charity  estates, 
upon  the  trusts,  and  for  the  charitable  purposes,  contained  in  the  deed  of  feoffment 
and  will  of  the  founder.  They  stated  that  they  and  their  predecessors  (members 
of  the  Corporation  for  the  time  being)  had,  from  time  to  time,  ever  since  they  were  in 
possession,  applied  considerable  parts  of  the  rents,  &c.,  to  the  charitable  purposes 
aioresaid,  but  admitted  that  there  was,  in  each  and  every  or  several  of  the  years 
during  which  the  rents,  &c.,  were  so  applied,  some  residue  or  surplus,  which  they  were 
always  ready  and  wilting,  upon  proper  applioalion  being  made  to  them,  to  lay  out 
and  apply  according  to  the  purposes  of  the  charity ;  but  that,  no  such  application 
having  been  made  to  them,  the  said  surplus  had  been  retained  by  the  Defendants, 
or  by  certain  members  of  their  body  appointed  by  them  as  trustees,  and  applied  to 
other  purposes  distinct  from  those  of  the  charity.  They  said  that  they  the  said  De- 
[5341'^'^Q^'^Q^  their  predecessors,  had  from  time  to  time  let  the  charity  estates  in 
such  manner  as  seemed  to  them  likely  to  be  most  productive,  and  that  the  ordinary 
and  accustomed  practice,  with  respect  to  letting  of  lands  in  the  county  of  Devon, 
had  hitherto  been  to  grant  leases  for  99  years,  or  other  long  terms,  determinable  on 
three  lives,  in  consideration  of  fines,  and  reserving  only  a  small  rent,  which  mode  of 
letting  had  been  usually  adopted,  not  only  with  respect  to  houses  and  buildings, 
but  generally  with  respect  to  lands  let  for  the  purpraes  of  husbandry  only,  and,  upon 
the  dropping  of  one  or  two  of  the  lives  named  in  such  leases,  it  was  iisual  to  grant  a 
fresh  lease  for  another  long  term  of  years,  in  reversion,  or  upon  the  surrender  of  the 
then  existing  lease  ;  and  that  such  practice  or  custom  must  have  berai  in  the  view 
of  the  donor,  and  approved  by  him,  it  appearing  from  documents  then  in  the  custody 
of  the  Defendants  {and  which  were  produced  in  evidence),  that  he  did  himself,  in  or 
about  the  year  1598,  grant  a  lease  of  three  lives  of  part  of  the  said  charity  estates, 
upon  receipt  of  a  fine,  at  a  rent  of  4s.  perann.,  and  in  the  year  1610  a  lease  for  three 
Uves  of  other  parts  of  the  same  estate,  in  consideration  of  a  fine  of  £60,  and  a  payment 
of  Ss.  4d.  only  as  a  heriot,  upon  the  dropping  of  the  lives ;  admitting  that,  such 
practice  or  custom  prevailing  throughout  the  county,  and  in  the  neighbourhood  in 
which  the  charity  estates  were  situated,  such  lease  as  in  the  bill  mentioned  was,  in 
the  year  1772,  made  by  their  predecessors,  under  the  eircumstuiceB  therein  stated. 
They  also  admitted  the  succeeding  lease  of  1801 ;  denying  the  circumstances  of 
undervalue,  and  the  charges  of  collusion  and  other  improper  conduct,  made  by  the 
bUI. 

The  Defendant  Cross  went  more  particularly  into  the  circumstances  of  value  and 
situation,  and  al-[535]-leged  that  the  leases,  under  which  he  held,  contained  all 
usual  covenants  for  repair,  &c.,  but  not  husbandry  covenants,  such  last-mentioned 
covenants  not  being  usual  in  leases  for  Uvea.  He  further  stated,  that  he  had  laid 
out  considerable  sums  in  repairs  and  improvements  on  the  premises,  by  which  the 
same  wera  then  of  greater  value  than  they  were  at  the  time  when  the  leaae  of  1801 
was  granted  to  him ;  and  he  insisted  that,  in  case  the  leases  were  set  aside,  he  was 
mtitTed  to  be  repaid,  not  only  the  sums  so  laid  out  and  expended  by  him,  but  also  the 
several  sums  paid  by  him  to  the  mayor,  &c,  in  consideration  for  the  said  leases,  with 
interest  for  the  same. 

Witnesses  were  examined  on  both  sides,  and  a  good  deal  of  contradictory  evidence 
produced  as  to  the  value  of  the  estate  at  the  respective  times  of  granting  the  leases  of 
1772  and  1801,  and  filing  the  original  information,  and  the  proportion  of  the  several 
fines  paid,  and  of  tfie  rent  reserved,  to  such  annual  value,  the  same  (according  to  the 
witnesses  for  the  Plaintiff)  being  made  to  amount,  in  1772,  to  £80 ;  in  1801,  to  £180  ; 
and  in  1814.  to  £230  (exclusive  of  outgoings)  :— while  the  witnesses  for  the  Defend- 
ants differed  in  their  opinions  as  to  vtdue,  making  it  from  £40  to  £65,  at  the  first ; 
from£106  to  £150  at  the  second  ;  and  from  £100  to  £130  at  the  third,  of  the  above 
periods.  The  only  evidence  as  to  the  custom  of  leasing  was  that  of  a  surveyor, 
who  stated  that,  within  the  last  fifty  years,  the  usual  modes  of  letting  in  the  county 
had  been  as  follows  :  viz.  Ist.  for  terms  of  years  not  exceeding  twenty-one,  at  rack- 
rents,  either  by  public  auction  or  private  contract ;  2dly,  by  granting  leases  for 
99  yeara,  determinable  on  the  death  of  the  survivor  of  tiree  lives,  in  consideration 
of  foies  paid,  and  of  small  reserved  rents  and  heriots.    That,  generally,  such  leased 
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are  renewed  upon  [536]  ^he  death  of  one  or  more  of  the  lives  named,  and  reversionaiT 
leases  granted  for  one  or  more  new  life  or  lives,  in  oonsideration  of  further  finra  paid, 
and  reserved  rents  and  heriots.  That  the  former  mode  of  iMting  is  adopted  when  tiie 
estates  are  held  by  the  lord  or  land-owner  in  demesne,  and  the  latter  mode  is  only 
generally  recurred  to  in  cases  where  such  lands  have  been  heretofore  usually  so 
leased.  That  the  mode  of  calculating  the  fines  to  be  paid  on  such  la«t-mentioned 
leases  is  as  follows  :— Taking  first  the  gross  annual  value,  then  deducting  the  amount 
of  the  land-tax,  church  rates,  poor's  rates,  reserved  rent,  and  repairs,  to  ascertain 
the  clear  value  thereof,  and.  by  charging  about  1 7  years'  purchase  of  the  clear  value 
on  a  lease  for  three  lives  of  the  purchaser's  nomination  ;  and  that  the  number  of 
years'  purchase  of  leases  for  reversionary  interests  must,  in  alt  cases,  depend  upon 
the  ages  of  the  life  or  lives  in  existence  at  the  time. 

The  cause  now  coming  on  to  be  heard.  Sir  Samuel  HomUly,  for  the  Plaintifi 
and  Relator,  referred  to  the  cases  of  Berkhampstead  School  (2  Ves.  &  B.  134),  and  of 
the  Attorney-General  v.  Oiven  (10  Ves.  555),  the  Attorney-General  v.  ffr«n,(2)  &c, 
and  argued  that  the  leases  in  question  were  such  as  this  Court  would  under  no  cir- 
cumstances whatever  support ; — that  it  must  be  considered  as  being  now  the  settled 
practice  to  admit  no  leases  of  farm-lands  by  the  trustees  of  a  charity  to  be  valid,  other 
than  customary  agricultural  leases  for  21  years,  or  shorter  periods,  and  containing 
all  the  usual  and  proper  covenants  for  [537]  good  and  husbandlike  management ; 
and  that  this  was  established  with  reference  to  charity  estates,  upon  the  evident 
principle  that  the  purposes  of  annual  distribution  cannot  be  properly  accomplished 
by  a  mode  of  letting  whUsh  brings  in  occasional  supplies  of  money  at  distant  and  un- 
certain periods. 

BeU  and  Merivale,  for  the  Defenduits  the  Corporation  of  Exeter.  Parker,  for 
the  Defendfmt  Cross. 

Neither  the  authorities  referred  to,  nor  the  principles  stated,  can  be  held  to  govern 
a  case  like  the  present,  where  it  does  not  appear  that  it  was  ever  in  the  power  of  the 
Defendants,  as  trustees  of  the  charity,  to  have  made  other  leases  of  the  estates  than 
those  which  their  predecessors  had  constantly  been  in  the  habit  of  making,  and 
which  were  sanctioned  by  the  example  of  the  donor.  In  this  respect  the  case  is 
entirely  new ;  and  it  has  never  been  laid  dowu,  or  recognised  as  the  settled  practice 
of  the  Court,  that  such  a  lease  of  a  charity  estate  is,  under  all  circumstances,  absolutely 
void,  and  not  to  be  supported.  In  the  case  of  Berkhampstead  School,  where  it  was 
referred  to  the  Master  to  consider  of  a  proper  scheme  for  letting  the  estates  in  future, 
the  Master,  by  his  report  (which  was  afterwards  confirmed),  approved  of  the  plan 
which  had  previously  been  acted  upon,  vis.  of  letting  by  public  auction,  for  thirty-one 
years,  or  lives  determinable  at  that  period,  partly  on  fines,  partly  on  rents,  specified. 
(See  2  Ves.  &  B.  136.) 

No  such  principle  was,  therefore,  held  at  that  time  (1792)  to  have  been  estab- 
lished ;  and  where  are  the  decisions  by  which  the  law  of  this  Court  has  since  been 
recognised  as  now  stated  t  In  many  cases  the  admission  of  such  a  principle  would 
lead  to  great  and  obvious  injustice.  As,  suppose  the  case  of  a  school,  the  master 
[638]  which  is  entitled  to  the  profits  of  the  charity  estates  as  a  compensation 
for  nis  services,  and  that  the  estates  have  been  usually  let  according  to  the  mode 
now  complained  of,  the  master  for  the  time  being  receiving  the  fines  as  the  Uves 
drop  in,  in  part  of  his  emoluments.  Is  the  existing  master  to  be  deprived  of  this 
which,  though  casual,  he  has  contemplated  as  the  means  of  his  remuneration, 
and  thus  to  be  put,  without  his  consent,  on  a  footing  different  from  his  predecessors  1 
The  purposes  of  this  charitv  are  not  of  that  sort  to  require  a  regular  distribution 
to  the  full  annual  value  of  the  estates  ;  the  reserved  rent  of  £20  being  fully  adequate 
to  all  the  specified  objects  of  annual  distribution,  while  the  ulterior  objects  which, 
from  the  alteration  of  times  and  circumstances,  have  been  rendered  incapable  of 
being  performed  according  to  the  intention  of  the  donor,  might,  even  if  they  still 
existed  in  full  force,  be  as  well  supplied  by  an  occasional  fund,  as  by  a  regular  annual 
income.  The  answer  to  the  want  of  covenants  for  good  husbandry  is,  that  they  are  not 
usual  in  leases  of  this  description.  They  are  not  usual  in  prebendal  leases  and  other 
analogous  instances.  The  true  principle  is,  not  that  the  trustees  of  charity  estates 
can,  tmder  no  circumstances,  properly  lease  according  to  the  mode  now  complained 
of ;  but  that  they  are  bound  to  make  such  leases  as  a  careful  and  provident  owner 
would  be  likely  to  make  under  circumstances  similar  to  their  own.    The  cases 
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are  all  of  leases  for  long  terms  absolute,  or  othervise  at  a  great  under-value  ;  and 
of  under-value  in  this  case  there  is  no  evidence,  or  none  which  can  outweigh  the 
clear  and  positive  testimony  of  the  witnesses  on  behalf  of  the  Defendants,  wno  are 
surveyors  employed  by  the  corporation  to  value  the  lands  previous  to  the  last  lease 
in  1801,  and  again  in  1814,  appearing  to  be  persons  well  acquainted  with  the  value 
of  lands,  as  wellas  with  the  custom  of  Teasing  m  that  part  of  the  country,  [539]  having 
no  apparent  interest  to  undervalue  them,  and  proceeding,  in  calculating  the  amount 
of  the  fines,  on  principles  acknowledged  to  be  correct,  or,  at  all  events,  not  contra- 
dicted on  the  other  side. 
Sir  S.  Romilly  replied. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  The  leases,  which  it  is  the  object 
of  this  information  to  set  aside,  are  impeached  on  two  grounds  ;  first,  as  being 
of  an  improper  length  ;  secondly,  as  having  been  made  for  an  inadequate  con- 
sideration. 

First,  they  are  leases  for  three  Uvea ;  or,  what  comes  to  the  same  thing,  for 
ninety-nine  years,  determinable  on  lives .:  and  this,  it  is  said,  is  of  itself  sufficient 
to  induce  the  Court  to  set  them  aside.  But,  to  set  them  aside,  it  is  necessary  to 
assume  that  the  Corporation  has  been  guilty  of  a  breach  of  trust  in  making,  and 
that  the  lessee  has  made  himself  accessary  to  that  breach  of  trust  in  accepting, 
such  leases.  Now,  though  the  expediency  of  letting  charity  estates  in  this  manner 
may  be  more  or  less  questionable,  according  to  the  nature  of  the  charity,  and  the 
circumstances  and  situation  of  the  estate,  I  am  not  aware  of  any  principle,  or 
authority,  on  which  it  can  be  held,  that  such  a  lease  is,  on  the  very  ^ce  of  it,  an 
abuse  of  trust.  The  legislature  has,  both  in  enabling  and  disabling  statutes,  con- 
sidered leases  for  three  lives  as  on  a  footing  ^with  leases  for  21  years  absolute.  So 
have  many  founders  of  charities,  who  prohibited  the  letting  on  leases  for  more 
than  three  lives  or  21  years.  It  would  be  a  strong  thing  to  say,  that,  in  such  a 
case,  a  lease  for  three  lives  would  be  void.  Supposing,  however,  that  where  charity 
estates  had  usually  been  let  for  21  years,  it  would  be  considered  as  improper  to 
substitute  a  letting  for  lives,  it  does  not  [540]  follow  that  we  can  impute  abuse  to 
a  mere  adherence  to  the  ancient  and  uniform  mode  of  letting,  especially  when  it 
is  a  mode  usual  in  the  district  in  which  the  estates  are  situated.  In  laying  down 
prospective  rules  for  the  regulation  of  a  charity,  it  may  be  very  fit  to  consider 
which  mode  is  best  calculated  to  answer  the  particular  purposes  of  such  charity. 
In  some  cases,  it  may  be  expedient  to  take  fines,  in  others  to  let  at  the  best  annual 
rent.  In  the  Attorney-GeTieral  v.  Price  (3  Atk.  110),  Lord  Hardwicke  says,  "As 
"  to  letting  the  estates  for  the  future,  one  consideration  is,  whether  I  shall  let  for 

the  improved  rent,  or  direct  fines  to  be  taken  ; "  and  he  then  goes  on  to  declare, 
that  he  will  leave  it  to  the  Master,  "  to  inquire,  whether  letting  on  an  improved 
"  rent,  or  leasing  upon  fines,  be  for  the  benefit  of  the  charity,  since  a  great  deal 

depends  upon  the  custom  of  the  country.'  In  order  to  set  aside  such  a  lease,  already 
existing,  it  is  not  enough  to  say  that  the  mode  of  letting  is  not  the  best  that  mi^ht 
be  prescribed,  becauK,  on  such  a  point,  there  may  be  a  great  difference  of  opinion 
among  the  most  experienced  :  but  you  must  shew,  that  the  mode  is  so  positively 
bad,  that  no  persons,  meaning  fairly  to  discharge  their  trust,  would  have  resorted 
to  it.  This  may  be  said  of  a  lease  for  a  long  term  of  years  absolute,  at  a  stationary 
rent ;  because  no  man  of  a  reasonable  degree  of  providence  would  so  let  his  own 
estate.  But  many  land  owners  do  still  let  their  estates  upon  leases  for  lives ;  and, 
formerly,  the  general  usage  in  Devonshire  was  to  let  in  that  maimer.  As  to  the 
cha^e  in  the  bill,  that  proper  covenants  have  not  been  inserted  in  the  lease,  I  see 
no  evidence  in  support  of  it.  The  assertion,  that  there  is  no  covenant  to  repair, 
turns  out  to  be  a  mistake.  No  witness  says,  that  there  is  [541]  covenant  want- 
ing, that  is  usually  inserted  in  Ieas»  for  lives. 

As  to  the  second  point  in  this  case,  vie.  the  allegation  that  the  states  have  been 
let  for  an  insufficient  consideration,  I  have  always  understood,  that  leases  of  charity 
ustates  might  be  set  aside  on  the  mere  ground  of  under-value.  But  it  must  be  an 
under-value  satisfactorily  proved,  and  considerable  in  amount.  It  is  not  enough 
to  shew,  that  a  little  more  might  have  been  got  for  the  estate,  than  has  been  actually 
reserved.  Still  less  is  it  sufficient,  to  infer  the  under-letting  from  the  value  of  the 
Jiroperty  at  some  subsequent  period.  In  this  case,  the  Corporation  of  Exeter  took 
the  precaution  of  having  the  lands  surveyed  and  valued  by  an  experienced  sur- 
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▼eyor,  upon  whose  estimate  they  set  the  fine.  The  imputed  motive  for  partiaUty 
to  the  lessee  is  negatived.  He  is  not  a  corporator,  nor  in  any  way  connected  with 
the  corporation.  But  the  witnesses  differ  as  to  the  amount  of  the  fines,  which 
ought  to  have  been  reserved  upon  the  leases  made  in  1772,  and  in  1801  respectively. 
As  to  the  first,  the  Plaintiff's  witnesses  say  that  it  ought  to  have  been  £90  more 
than  it  was.  But,  even  if  the  difference  liad  been  more  considerable,  I  should  not 
be  disposed  to  place  much  reliance  upon  an  estimate  made  in  1816,  of  what  lands 
were  worth  to  be  let  in  1772. 

The  difference  as  to  the  fine  in  1 801  is  more  important.  That  which  was  actually 
paid  was  £1050.  That  which  ought  to  have  been  paid  was,  according  to  one  of 
the  Plaintiff's  witnesses.  £1530  ;  or,  according  to  the  others,  £1620.  The  principle 
of  their  calculation  is,  that,  regard  being  had  to  the  ages  of  the  persons  whose  lives 
were  put  into  the  lease,  the  fine  ought  to  have  amounted  to  nine  years',  or,  at  least, 
eight  and  a  half  years',  purchase,  on  the  value  of  the  estate.  To  this  [542]  principle 
the  Defendants  do  not  seem  to  object.  But  the  controversy  is  as  to  the  value 
of  the  land  at  the  time  when  the  lease  was  made.  This  is  stated,  by  the  witnesses 
on  the  part  of  the  information,  to  have  been  £180  per  annum.  And,  if  that  really 
were  its  value  in  1801,  the  fine  would  be  less  by  £570,  or  at  least  by  £480,  than 
it  ought  to  have  been.  But  it  does  not  appear  that  any  one  of  those  witnesses 
ever  had  occasion  to  survey  the  farm  with  a  view  to  a  correct  estimate  of  its  value  ; 
but  they  are,  in  the  year  1816,  upon  their  loose  recollection  of  the  several  circum- 
stances that  enter  into  the  computation  of  value,  to  ascertain  with  precision  what 
the  farm  was  worth  to  be  let  m  1801.  I  cannot  put  that  kind  of  evidenc«  into 
any  degree  of  competition  with  a  survey  made  at  the  time,  for  the  very  purpose 
of  ascertuning  what  the  fine  was  that  ought  to  be  required  on  a  new  letting.  Tlic 
surveyor  of  the  Corporation  could  have  no  motive  for  undervaluing  the  kmd,  and 
BO  diminishing  the  fine  to  be  received  by  his  employer.  Neither  his  skill,  nor  his 
integrity,  is  in  any  way  impeached.  He  valued  the  farm  at  £116.  The  fine  was 
somewhat  more  than  nine  years'  purchase  upon  that  value. 

It  seems  to  ine,  therefore,  to  be  impossible  to  say,  that  it  is  satisfactorily  made 
out,  that  the  leases  have  been  granted  at  an  under-value.  The  information  miut 
consequently  be  dismissed,  but  without  costs. 

The  Order  was,  "  That  the  information  do  stand  dismissed  out  of  this  Court 
"  without  costs  ;  but  the  Relator  is  to  be  at  liberty  to  apply  to  the  Court  in  the 
"  cause,  the  Attorney-General  against  the  Defendants  the  Mayor  and  Commonalty 
"  of  the  City  of  Exeter,  as  to  his  costs  in  this  cause,  and  the  Defendants,  the  Mayor, 
'  Bailiffs,  and  Commonalty  of  the  City  of  [643]  Exeter,  are  to  be  at  liberty  to  retain 
**  their  costs,  charges,  and  expenses,  out  of  the  rents  and  profits  of  the  charity  estates 
"  in  question  in  this  cause." 
Reg.  Lib.  A.  1817,  fo.  441. 

• 

(1)  The  mode  of  letting  in  question  is  mentioned  by  Bisdon,  in  his  Survey  of 
Devon,  made  about  the  commencement  of  the  17th  century,  as  the  mode  then 
usually  in  practice  throughout  the  country ;  and  is  spoken  of  by  him  in  terms 
of  great  commendation. 

A  curious  instance,  as  to  the  prevailing  opinion  of  those  days  in  favour  of  leases 
of  this  description,  was  mentioned  in  argument,  of  the  will  of  Sir  John  Maynard, 
Serjeant,  who  gave  the  Manor  of  Clyst  St.  Lawrence,  in  the  county  of  Devon,  to 
Trustees,  for  the  use  of  St.  John's  Hospital,  in  the  City  of  Exeter,  for  the  purpose 
of  educating  boys  in  writing  and  arithmetic,  and  by  which  he  particularly  required. 
"  That  the  Trustees  do  not  forbear  to  make  any  new  lease  or  leases  when  any  of 
the  tenements  fall  in  hand,  of  purpose  to  have  the  mesne  profits  in  their  hands,  though 
for  the  charitable  uses,  because  that  would  in  time  tend  to  the  destruction  of  tnt* 
tenemeuts  and  of  tillage,  and  of  good  husbandry,  as  it  is  conceived.'' 

The  late  editor  of  liisdon  (edit.  1811),  speaking  of  the  causes  which  have  tended 
to  retard  the  progress  of  agricultural  improvement  in  Devonshire,  says,  "  Among 
the  principal  of  these  causes,  we  may  probably  reckon  the  tenures.''  He  then  refers 
to  the  passage  in  his  author  above  alluded  to,  and  adds, "  Fortunately,  this  system  of 
tenure  is  on  the  decline,  though  it  has  not  yet  been  succeeded  by  a  muchbetterone,"  &c. 

(2)  6  Vea.  453.    Soo  Ex  parte  Griffiths,  13  Ves.  C6B.    Alturneif-General  v. 
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Baekhtmte,  17  Vee.  283.  Attorney-General  v.  Brook,  18  Ves.  319,  496.  Attorney- 
General  V.  WUsony  18  Ves.  518.   Attorney-General  v.  Maywood,  18  Ves.  315. 

LowTEN.  Plainliff,  against  The  Mayor  and  Commonalty  of  Colchester,  Defendants. 

Dec.  11-15,  [1817]. 

Order  for  sequestration  made  upon  the  return  to  a  single  distringas  issued  under 
a  decree  for  payment  of  costs.  Such  an  order  is  only  an  order  nisi  in  the  6rst 
instance.  Form  of  distringas  regular ;  being  to  appear  and  answer  contempt 
merely  (not  ad  comparendum  et  solvertdttm),  but  the  cause  for  which  it  issued 
being  specified  by  indorsement.    Return,  "  Issues  405.,"  also  regular. 

An  order  was  made  in  this  cause  (see  2  Mer.  399)  for  payment  by  the 
Defendants  to  the  PlaintifE  of  £796,  135.  8d.,  costs  taxed.  The  Defendants  had 
been  served  with  a  writ  of  execution  of  this  order,  but  did  not  pay  the  sum  ;  where- 
upon the  Plaintiff  sued  out  a  distringas  against  the  Defendants,  which,  in  the  body 
of  it,  was  only  to  compel  the  Defendants  to  appear  and  answer  a  contempt  alleged 
to  hare  been  committed  b^  them,  but  an  indorsement  on  the  writ  specified  the 
particular  cause  for  which  it  issued.    The  sheriff  returned  "  Issues,  40  shillings." 

8ir  A.  Piggott,  WethereU^  and  Spence,  now  moved  for  a  sequestration  against 
the  Defendants,  upon  the  return  of  the  writ ;  and  they  cited  (from  the  Register's 
book)  [544]  the  case  of  Harvey  v.  The  East  India  Company,(X)  to  shew  that,  where 
a  Corporation  is  in  contempt  for  not  [545]!  obeying  a  decretal  order,  a  sequestration 
may  be  obtained  upon  the  first  Distringas. 

Newland,  contra.  Submitted  that  the  utmost  to  which  the  Plaintiff  could  be 
at  present  entitled  was  an  order  nisi ;  and  that  only  supposing  the  writ  and  the 
Sheriff's  return  to  be  striutly  regular ;  but  he  objected  to  both  on  the  ground  of 
irr^ularity. 

The  Lord  Chancellor  [Eldon].  The  only  Order  to  M'liich  the  parties  can  be 
entitled,  in  the  first  instance,  is  an  Order  nisi ;  and  that  they  might  have  upon 
motion  of  course.  If  there  is  any  irregularity  in  the  form  of  the  proceedings,  the 
Defendants  may  avail  themselves  of  it  on  showing  cause  against  making  the  Order 
absolute. 

Dec.  15.  The  Order  nisi  having  been  granted  accordingly,  Newlwnd,  for  the 
Defendants,  on  this  day  showed  cause  luminBt  making  the  Order  absolute ;  and 
(admitting  that,  upon  the  authority  of  Harvey  v.  The  East-India  Company,  the 
Plaintiff  need  not  sue  out  more  than  one  Distringas,  and  also  that  the  Sheriff's 
return,  which  he  had  before  objected  to  on  the  ground  that,  as  the  whole  sum  might 
have  been  levied  under  the  writ,  it  should  [546]  not  have  been  confined  to  the  405., 
was  according  to  practice),  he  now  contended  that  the  writ  itself  was  irregular  in 
point  of  form,  it  being  merely  to  compel  the  Defendants  to  appear  and  answer  a 
contempt  (which  is  the  form  observed  in  a  Distringas  issuing  upon  mesne  process) ; 
whereas  the  present  writ  having  issued  under  a  Decretal  Order,  the  form  of  the 
writ  ought  to  be  ad  comparendum  et  solvendum. 

The  Lord  Chancellor^  however,  thought  that  the  form  of  the  writ  was  strictly 
regular ;  and  the  Order  for  a  sequestration  was  accordingly  made  absoIute.(2) 

(1)  2  Vern.  305.    Note  in  Raithby's  Edition.    Hinde.  Tit.  Sequestration,  p.  104. 
The  following  is  extracted  from  the  Register's  Book. 

Harvey  v.  The  East  India  Comjtany.  Reg.  Lib.  A.  1700,  fo.  50  b.  liabb.  11 
Ittetmber. 

'  Whereas  by  an  order  of  the  3d  instant  for  the  reasuus  therein  cuntaitied,  it  was 
ordered  that  a  commission  of  sequestration  should  issue,  directed  to  certain  Com- 
missioners to  sequester  all  the  estate  real  and  personal  of  the  Defendants  the  East- 
India  Company,  until  they  should  yield  obedience  to  the  decree  made  in  this  cause, 
and  the  PJamtiff  be  paid  his  debt,  with  the  costs  of  the  contempt  for  non-performance 
uf  the  said  decree,  imless  the  saM  Defendants,  upon  notice  thereof  to  their  clerk  in 
t'unrt,  shoukl  at  the  next  seal  shew  cause  to  the  contrary,  and  the  Defendajita' 
counsel  coming  to  shew  cause,  &c.,  whereupon,  and  upon  hearing  the  writ  of  execu- 
tion of  the  decree,  and  an  affidavit  of  service  thereof,  and  a  letter  of  attorney  executed 
by  the  Plaintiff,  empowering  Thomas  Cheflle  to  demand  and  I'cceivc  the  money 
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due  to  the  PlaintiH,  read,  and  the  Plaintifi  being  present  in  Court,  and  acknowledging 
he  did  execute  the  said  letter  of  attorney,  and  upon  hearing  what  could  be  alleged 
on  the  other  side,  this  Court  declared,  that  the  Plaintiff  had  proceeded  regularly 
and  reasonably,  and  doth  therefore  oitler,  that  the  said  order  of  the  3d  be  made 
absolute.  But,  the  Defendants*  counsel  insisting  that  a  bill  of  review  was  prepared 
in  order  to  reverse  the  said  decree,  and  praying  time  to  file  the  same,  and  that  the 
performance  of  the  decree  may  be  dispensed  with  until  the  cause  shall  be  again 
heard  upon  the  said  bill  of  review,  it  is  thereupon  further  ordered,  that  the  Defendants 
do  pay  unto  the  Plaintiif  £4000,  and  give  security  to  pay  unto  the  Plaintiff  the  sum 
of  £37,917,  decreed  to  be  due  to  him,  deducting  the  said  £4000,  and  also  £100  already 
paid  to  the  Plaintiff  by  the  said  Defendants,  or  such  other  sum  as  by  any  subsequent 
order  shall  be  adjudged  to  be  paid  to  the  said  Plaintiff,  by  the  said  East-India 
Company,  together  with  interest  at  £6  per  cent,  from  the  13th  of  July  last,  until 
the  same  shall  be  paid,  &c.  And  therefore  all  proceedings  upon  the  said  order  for  the 
sequestration  are  nereby  stayed  until  farther  order ;  but  such  jud^ent  is  to  be 
subject  to  the  order  of  this  Court,  and  the  Defendants  are  to  have  time  till  the  day 
after  Twelfth-day  to  file  their  bill  of  review." 

(2)  Reg.  Lib.  B.  1817,  fo.  79.  Mayor,  dc,  of  Cdchester  v.  Lowten;  Lowten  v. 
Mayor,  dc,  of  Colchester.    Dec.  11,  1817. 

"  Upon  opening,  &c.,  it  was  alleged,  that  by  an  order  dated  the  13th  of  March 
1817,  it  was  ordered  that  the  Clerk  of  the  Subpoena  Office  should  forthwith  issue 
Subpoena  for  payment  by  the  Mayor,  &c.,  of  Colchester  to  the  Plaintiffs  in  the  second 
cause  of  the  sum  of  £796,  13s.  8d.  for  costs,  the  said  Plaintiffs  by  their  Counsel 
undertaking  that  in  case  they  recovered  the  said  sum  under  that  process,  they 
would  forthwith  pay  the  costs  directed  to  be  paid  by  the  two  several  orders  made 
in  the  first  cause,  dated  that  day,  unless  such  last-mentioned  costs  should  be  first 
deducted  out  of  the  said  sum.  That  in  pursuance  of  the  said  order  a  Subpoena 
issued,  which  was  duly  served  upon  the  said  Mayor,  &c. ;  but  the  same  not  being 
paid,  a  Writ  of  Distringas  was  issued  against  the  said  Mayor,  &c.,  directed  to  the 
Sheriff  of  Essex,  to  compel  them  to  pay  the  said  sum.  That  the  said  Sheriff  has 
thereupon  made  his  return,  and  thereby  returned  405.  issues  only.  That,  as  the 
said  Writ  directed  the  said  Sheriff  to  seize  into  his  hands  the  goods  and  chattels, 
rents  and  profits,  of  the  said  Mayor,  &c.,  the  Plaintiffs  in  the  said  second  cause 
conceive  that  such  should  have  been  his  return.  It  was  therefore  prayed,  That  a 
Writ  of  Sequestration  may  issue,  directed  to  the  Sheriff  of  the  county  of  Essex,  or 
to  certain  Commissioners  to  be  inserted  in  the  said  Writ,  of  the  personal  estate  of 
the  said  Mayor,  &c.,  and  the  rents,  issues,  and  profits  of  their  real  estates,  until  the 
said  Defendants  shall  have  paid  the  said  sum,  or  until  further  order.  Whereupon,  &c., 
Order,  That  a  Commission  of  Sequestration  issue,  directed  to  certain  Gommissioners 
to  be  therein  named,  to  sequester  the  personal  estate  of  the  said  Mayor,  &c.,  and 
the  rents,  issues,  and  profits  of  their  real  estates,  until  the  said  Mayor,  &c.,  shall 
pay  the  said  Plaintiffs  in  the  second  cause  the  said  sum  of  £796,  13^.  8d.  costs,  or 
the  farther  order  of  this  Court,"  unless  cause  shown. 

Reg.  Lib.  B.  1817,  fo.  107.    {Dec.  15,  1817.) 

TTpon  motion  to  make  the  former  order  absolute.  Ordered  accordingly. 

[547]  SiHHONS  V.  BoLLAND.   Rdls.   Dec.  1-8. 1817. 

[Fletciier  v.  Stevenson,  1844,  3  Hare,  370  ;  Dean  v.  Allen,  1855,  20  Beav.  4  ;  Official 
Managers  of  the  Newcastle  Banking  Co.  v.  Hymers,  1850,  "22  Beav.  ;J71  ;  ^Yalker 
V.  Banett,  1857,  24  Beav.  419.J 

Kxecutor  claiming  to  retain  out  of  the  residue  certain  parts  of  the  property,  to 
protect  himself  against  a  future  contingent  demand  in  respect  of  covenants  entered 
into  by  the  testator,  for  payment  of  rent  and  repairs  of  an  estate  held  by  him 
imder  lease  from  a  Coi*poration,  though  there  was  no  existing  breach  of  covenant 
nor  arrears  of  rent,  in  respect  of  which  he  was  liable  :  on  a  oill  by  the  residuary 
legatee  for  the  property  so  retained,  Ordered,  that  the  funds  in  question  be  made 
over  to  the  Plaintiff,  on  his  giving  a  sufficient  indemnity  to  the  executor ;  the 
terms  of  such  indemnity  to  be  settled  before  the  Master. 

By  indenture  of  lease  dated  the  23d  of  July  1798,  the  Mayor  and  Commonalty 
of  Canterbury  demised  tu  Hivimons  (one  oi  the  Aldermen  of  their  Corporation), 
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his  executors,  administrators,  &c.,  for  thirty  years,  at  a  certain  rent,  and  under 
covenants  for  payment  of  rent  and  taxes,  and  for  repairs,  &c.,  on  non -performance 
of  all  or  any  of  which  covenants,  it  was  declared  that  the  lease  should  be  void,  and 
a  power  of  re-entry  was  reserved. 

[648]  Simmons,  the  lessee,  by  his  will,  gave  all  his  real  estates,  and  all  his  lease- 
holds and  personal  estate,  to  the  Defendant  Bolland  and  another  (whom  he  also 
appointed  his  executors),  upon  trust  to  ;  and  after  payment  thereout  of  debts 
and  legacies,  to  invest  the  produce  in  their  names  upon  certain  trusts,  subject  to 
which  ne  gave  the  entire  residue  of  his  estate  to  the  Piaintid  on  his  attainment  of 
the  age  of  tw^ity-five  ^rears. 

The  testator  died  in  1807,  leaving  the  Plaintiff  his  son,  then  a  minor.  The 
trustees  and  executors  proved  the  wOl,  posseased  themselves  of  the  whole  of  the 
testator's  estate  real  and  personal,  and  paid  the  debts  and  legacies  without  resorting 
to  a  sale  of  the  real  estate  or  of  the  leaseholds,  into  the  possession  of  which  (including 
the  premises  demised  by  the  said  indenture  of  lease)  the  Plaintiff,  on  his  attaining 
twenty-five,  entered  ;  at  which  time  also,  the  entire  residue  of  the  personal  estate 
was  transferred  to  him  by  the  executors,  except  a  bond  for  £1000  from  the  Mayor 
and  Commonalty  of  Canterbury,  under  their  common  seal,  to  the  testator ;  and  a 
sum  of  £800,  5  per  cents.,  which  were  still  retained  by  them  out  of  the  surplus,  and 
for  the  recovery  of  which  the  present  bill  was  filed. 

To  this  bill  the  Defendant,  the  surviving  trustee  and  executor,  by  his  answer 
submitted  that  he  was  entitled  to  retain  the  property  in  question, "  for  the  pur|>08e 
of  protecting  himself  from  any  claim  which  might  be  made  against  him  as  devisee 
in  trust  ana  executor  of  Simmons  deceased,  in  respect  of -rent  due  or  thereafter  to 
accrue  due  for  the  premises  demised  by  the  said  indenture,  or  of  the  present  or  any 
future  breach  or  non-performance  of  any  of  the  covenants  therein  contained  ;  the 
payment  of  which  rent,  and  performance  of  which  covenants,  the  Defendant  was 
advised  he  was  liable  to  under  the  said  indenture  "  ;  and  had  ac-[549]-tually  then 
lately  received  a  notice  to  that  effect  from  the  Corporation.  He  at  the  same  time 
admitted  that  there  were  then  no  subsisting  breaches  of  covenant  in  respect  of 
which  he  was  so  liable,  and  that  no  rent  was  then  due  or  in  arrear  for  the  premises  ; 
but  insisted  that,  under  the  circumstances,  he  was  entitled  to  retain  as  aforesaid, 
in  respect  of  any  future  contingent  demands,  to  which  the  notice  given  by  the 
Corporation  also  extended. 

Sir  S,  Bomilly  and  VfUbraham,  for  the  Plaintiff. 

Harrison's  case,  5  Co.  28  "A  debt  due  by  bond  shall  be  paid  before  a  statute 
made  to  perform  covenants,  when  none  of  them  are,  nor  perhaps  ever  will  be  broken, 
but  are  things  in  contingency  and  tn  futuro  ;  and  therefore  such  pcwsibility,  which 
peradventure  may  never  happen,  shall  not  bar  present  and  due  debts  by  bond  and 
other  specialties.  And  see  Philips  v.  Echard,  Cro.  Jac.  8,  35,  that  a  debt  upon 
record  shall  be  paid  before  an  obligation,  and  debt  upon  obligation  which  is  put 
in  suit,  before  another  that  is  not.  In  Hawkins  v.  Day  (Amb.  160),  it  was  decided 
that  the  payment  by  an  executor  of  a  simple  contract  debt,  before  breach  of  condition 
of  a  bond  entered  into  by  his  testator,  was  good,  and  no  devastavit,  in  case  of  a 
deficiency  of  assets ;  and  what  substantial  distinction  can  be  taken  between  a 
simple  contract  debt  and  a  legacy  )  If  the  one  be  entitled  to  priority  over  a  future 
contingent  debt,  upon  what  principle  is  the  other  to  be  excluded  from  the  benefit 
of  the  same  priority  f  The  dictum  ascribed  to  Lord  Sard-widce  (Amb.  162),  that 
all  payments  of  simple  contract  debts  made  before  breach  of  the  condition  are 
good,  but  not  of  legacies,"  is  unsupported  by  any  reasoning,  and  the  point  was  not 
before  the  Court  in  the  case  referred  to  :  the  question  there  arising  only  on  an 
[550]  exception  to  the  Master's  Report,  disallowing  payment  of  certain  sums  by 
the  executor  on  account  of  their  being  debts  of  an  inferior  degree  to  the  Plaintiff's 
demand.  WUbraham  also  cited  and  relied  upon  the  case  of  Eeles  v.  Lambert.  (It  was 
cited  from  Aleyn  (p.  38),  but  is  also  reported  by  Styles,  37,  54,  73,  as  see  post, 
in  His  Honor's  judgment.) 

Cooke  and  CoTnbe,  for  the  Defendant.  This  is  not  a  bill  for  a  general  account, 
upon  which,  if  a  decree  were  obtained,  an  inquiry  would  also  be  directed  as  to  debts, 
and  the  obligees  in  the  bond  would  be  at  liberty  to  come  in  with  the  other  creditors 
before  the  Master.   So,  when  the  Court  makra  a  decree  in  a  creditor's  suit,  all  the 
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creditors  are  considered  as  being  parties  to  the  suit,  and  the  direction  for  payment 
out  of  Court  of  any  part  to  the  parties  entitled,  is  made  in  the  regular  admmiatra- 
tion  of  assets.  But  this  is  a  suit  instituted  by  the  Plaintifi^  claiming  as  readuary 
legatee,  in  the  absence  of  the  creditors  whom  uiere  are  no  means  of  bringing  before 
the  Court ;  and  it  is  a  question  of  great  importance,  whether  a  decree  made  in 
such  a  suit  would  operate  as  an  indeninity  to  the  executor  in  any  action  that  may 
hereafter  be  brought  against  him  by  the  lessors  upon  a  subsequent  breach  of  coven- 
ant. It  is  clear,  that  at  law  it  would  be  no  indemnitj.  In  this  Court,  no  legatee 
has  a  right  to  call  for  the  payment  of  his  legacy  before  all  claims  upon  the  estate 
have  been  fully  satisfied  ;  and  this  is  the  distinction  between  legatees  and  creditors, 
which  is  one  of  the  points  in  the  case  referred  to.  Then,  are  alt  claims  upon  this 
testator's  estate,  in  the  case  which  is  njw  before  the  Court,  to  he  considered  as 
having  been  satisfied  1  It  is  perfectly  clear  that,  at  law,  an  executor  is  personally 
liable  to  the  lessor  of  his  testator,  in  respect  of  rent  accrued  due  [551J  since  the 
death  of  the  testator.  "  He  is  charged  as  assignee  in  respect  of  the  perception  of 
"  the  profits  ;  and  it  is  not  material  whether  he  has  assets  or  not.  llierefore  he 
"  cannot  plead  plene  administravit ;  and,  if  judgment  be  given  against  him,  it 
"  is  de  bonis  propriis."  "  If  the  land  be  of  less  value  than  the  rent,  he  mav  plead 
"the  special  matter,  and  pray  judgment  whether  he  shall  be  charged  otnerwise 
"  than  in  the  detinet  only  " ;  in  which  case  the  judgment  is  de  bonis  testatoris,  and 
not  de  bonis  propriis.  (1  Williams's  Saunders,  1,  note;  and  the  authorities  cited.) 
The  case  cited  by  WUbraham  does  not  appear  to  have  been  ever  decided ;  nor  is 
it  referred  to  in  any  subsequent  cases,  so  that  it  is  impossible  to  state  it  as  an  author- 
ity. In  Hawkins  v.  Day,  the  question  of  legacies  actually  did  arise,  as  appears 
by  reference  to  the  Register's  book  (see  note  at  the  end  of  the  case) ;  and  the  same 
principle  has  been  acted  upon  in  the  case  of  the  Duke  of  Queensberry's  leases,  in 
which  the  residuary  legatees,  and  some  of  the  particular  legatees  also,  have  been  kept 
out  of  possession  for  years,  by  reaaoo  of  the  possible  demands  which  may  arise  under 
the  covenants  which  the  DuKe  had  entered  into  for  quiet  enjoyment. 

Sir  S.  Bomiily,  in  reply.  This  case  is  perfectly  new ;  but  the  novelty  of  it  is 
in  the  Plaintil!'B  Uvour,  because  it  is  impossible  that  the  circumstances  under  which 
it  has  arisen  have  not  been  of  frequent  occurrence,  although  no  such  claim  as  that 
made  by  the  present  Defendant  has  ever  before  been  instituted  in  respect  of  them. 
No  such  claim  could  have  been  established  under  the  usual  advertisement  for 
[552]  creditors  to  come  in  and  prove  their  debts  in  the  Master's  office.  The  case 
of  the  Duke  of  Queensberry's  leases  is  quite  different.  For  those  leases  had  actually 
been  attacked ;  and  there  had  been  a  judgment  of  the  Court  of  Session  against 
them,  which  judgment  is  now  under  appeal.  As  to  the  distinction  supposed  to 
have  been  taken  in  Hawkins  v.  how  can  a  legatee  be  said,  as  against  an  executor, 
not  to  be  as  much  entitled  in  respect  of  his  legacy,  as  a  simple  contract  creditor 
in  respect  of  his  debt  1  Then  it  comes  to  the  question.  Whether  there  exists  any 
prior  actual  demand  1  Can  the  executor  be  permitted  to  say,  I  will  keep  this  in 
my  hands  for  ever,  to  answer  this  future  possible  demand  1  or  during  the  whole 
continuance  of  the  lease,  which  may  be  of  any  possible  duration  1  The  cases  referred 
to  in  WUliams's  note  on  Saunders  are  not  applicable ;  for  they  only  show  that 
the  executor  is  liable  so  long  as  he  remains  in  possession.  As  soon  as  he  nas  delivered 
over  the  possession  to  the  l^atees,  his  liability  ceases,  further  than  to  the  extent 
of  assets  remaining  in  his  hands. 

The  Master  of  the  Bolls  [Sir  Wm.  Grant].  The  equitable  relief  sought  in  this 
caFc  depends  upon  a  legal  qu^ion,  Whether  an  executor  can  safely  make  payment 
of  l^aoies,  or  deliver  over  a  residue  while  there  is  an  outstanding  covenant  his 
testator,  which  has  not  yet  been,  and  never  may  be  broken.  This  question  was 
very  much  discussed  in  a  case  (of  Eeles  v.  Lambert)  reported  both  by  Styles  and 
bj  Alevn  (Styles,  37,  54,  73;  Aleyn,  38,  S.  C),  the  ultimate  judgment  m  which 
is  mt,  however,  stated  by  either.  There  is  also  a  case  of  Nector  and  Sharp  v.  Gennet, 
in  Cro.  Kliz.  (Cro.  Eliz.  4G6),  where  the  same  question  arose,  though  in  a  different 
shape.  A  legatee  sued  in  [553]  the  EcclesiaEtical  Court  for  his  legacy.  The  executors 
])leaded  that  the  testator,  who  was  keeper  of  a  prison,  was  bound  in  an  obligation 
to  the  Shwifi  (to  an  amount  exceeding  the  entire  value  of  his  property)  for  the 
safe  keeping  of  the  prisoners  committed  to  his  charge  ;  which  obligation  had  beoome 
forfeited  in  consequence  of  a  judgment  against  the  Sheriils  on  an  action  for  un 
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eecape;  and  the  executors  had  therefore  nothing  in  their  hands  to  answer  the 
demand.  Una  plea  was  disallowed,  whereupon  a  pohibttion  was  sued,  which 
being  demurred  to,  the  Defendant  prayed  a  consultation.  Upon  this  the  principal 
question  was.  Whether  the  escape  was  such  that  the  Sheriff  was  suable  in  respect 
of  it  i  for,  if  not,  the  bond  was  not  forfeited  ;  and,  if  the  bond  was  not  forfeited, 
then  it  was  said  to  be  plain  that  the  legacy  should  be  first  paid  ;  and,  to  this  purpose, 
it  was  argued,  that  by  the  civil  law,  the  l^atary  must  enter  into  a  bond,  to  make 
restitution  if  the  obligation  should  be  afterwards  recovered ;  so  there  was  no 
inconvenience  to  any.  To  which  the  whole  Court  agreed,  and  determined  that  it 
was  no  plea,  unless  the  obligation  were  forfeited.    Coke  said,  "  The  difference  is, 

*  when  the  obligation  is  for  tne  payment  of  a  lesser  sum  at  a  day  to  come,  it  shall 
'  be  a  good  plea  against  the  legatee  before  the  day  ;  for  it  is  a  duty  maintenant, 
'  which  is  in  the  condition  (as  9  E.  4,  12).  But  ouierwise  it  is,  where  a  statute  or 
'  obligation  is  for  the  performance  of  covenants,  or  to  do  a  collateral  thing.  There. 

*  untu  it  be  forfeited,  it  is  not  any  plea  against  a  legatee ;  for  peradventiire  it  shall 
'  never  be  forfeited,  and  may  He  in  perpetuum,  and  so  no  will  should  be  performed." 
The  majority  of  the  Judges  being  of  opinion  that  there  was  no  forfeiture,  a  consulta- 
tion was  awarded,  the  e&ect  of  which,  as  far  as  it  regards  the  present  question,  was 
to  leave  the  spiritual  Court  to  proceed  according  to  their  own  established  course, 
— namely,  to  compel  the  l^atee  to  give  security  to  re-[654]-fund  the  legacy,  in 
case  of  the  executors  becoming  afterwards  liable  to  be  sued  upon  the  bond.  In 
the  argument  of  Eeles  v.  Lambert,  this  case  is  noticed  by  Eolle,  Justice  ;  **  It  was 
"  NectoT  and  Sharpens  case,  38  Eliz.  that  legacies  ought  to  be  paid  conditionally, 
"  viz.  to  be  restored  if  the  covenant  should  be  broken."   (Styles,  5G.) 

In  Hawkins  v.  Day  (Amb.  160),  Lord  Hardwicke  makes  a  distinction  between 
simple  contract  debts  and  legacies ;  and  seems  to  entertain  a  clear  opinion  that 
even  an  unbroken  covenant  renders  it  unjustifiable  for  an  executor  to  pa;?  a  l^acy. 
I  see  no  reason  to  doubt  the  accuracy  of  Ambler's  report  of  this  case  ;  for  his  state- 
ment is  found  to  correspond  with  the  Register's  book  ;  and  although,  in  the  order 
overruling  the  exceptions,  particular  legacies  are  specified,  yet  it  appears,  by  a 
reference  which  has  been  made  to  the  Master's  Report,  that  they  were  the  only 
legacies  stated  to  have  been  paid ;  and  they  must  have  been  paid  before  the  forfeiture 
by  breach  of  the  covenants.  Lord  Hardioicke  stating  the  question  with  respect 
to  them  to  be,  "  Whether  payment  of  the  assets,  before  there  was  any  breach  of 
"  the  condition,  ought  to  be  allowed  as  a  good  administration  of  the  effects. "  (See 
note  annexed.)  « 

In  this  state  of  the  authorities,  it  would  be  too  much  for  me  to  order  the  executor 
to  transfer  and  pay  without  having  security  given  him  in  case  of  judgment  being 
recovered  against  him  at  law,  for  any  future  breach  of  the  covenant.  No  decree 
that  I  can  make  will  bind  the  Corporation  of  Canterbury,  or  protect  the  executor 
against  their  demand,  if  the  bond  should  hereafter  be  forfeited.  All  that  I  can  do, 
is  to  order  the  funds  to  be  [555]  made  over  on  the  Plaintiff  giving  a  sufficient  in- 
demnity ;  and  it  must  be  referrm  to  the  Master  to  settle  the  terms  of  such  Becurity.(l) 

(l)Reg.  Lib.  A.  1752,  fo.  72.  John  Hawkins,  Gent,  and  Others.  Plaintiffs, 
against  James  Day  and  Mary  his  Wife,  and  Others,  Defendants.  Wednesday, 
17th  January. 

'  The  matter  of  the  exceptions  taken  by  the  Plaintiffs  and  the  Defendants  Day 
and  his  wife,  to  the  report  made  in  this  cause,  by  Mr.  Holford,  one,  &c.,  dated  the 
17th  day  of  June  last,  coming  on  the  16th  day  of  January  instant,  and  also  on 
this  present  day,  to  be  argued  before  the  Right  Honorable  the  Lord,  &c.,  in  the 
presence  of  counsel  learned  for  the  Plaintiffs,  and  for  the  Defendants  Day  and  his 
wife  ;  and  upon  opening  and  debate  of  the  Plaintiffs'  first  exception  to  the  said 
report,  and  hearing  what  was  alleged  by  the  counsel  for  the  said  parties.  His  Lordship 
held  the  said  Plaintiffs'  first  exception  to  the  said  report  to  be  insufficient,  and  doth 
therefore  order  that  the  same  be  over-ruled ;  and  upon  opening  and  debate  of  the 
Plaintiffs'  second  exception  to  the  said  report,  and  hearing  the  1st  and  2d  schedules 
to  the  said  report  read,  and  what  was  alleged  by  the  counsel  for  the  said  parties. 
His  Lordship  neld  the  said  Plaintiffs'  second  exception  to  the  said  report  to  be 
insufficiettt,  and  doth  therefore  order  that  the  same  be  over-ruled ;  and  upon  open- 
ing and  debate  of  the  Plaintiffs'  third  exception  to  the  said  Master's  report,  and  the 
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said  Defendants'  firet  exception  to  the  said  report,  being  for  that  the  said  Master 
in  and  by  his  said  report  Hath  disallowed  all  the  payments  reported  to  have  been 
made  by  the  said  Defendants  in  administering  the  estate  of  William  French  the 
testator  therein  named,  which  are  mentioned  in  the  said  third  schedule  to  the 
Baid  report,  amounting  together  to  £3120,  195.  on  account  of  their  being  debts 
of  an  inferior  degree  to  the  Plaintiffs*  demand,  whereas  most  of  these  payments 
were  bona  fide  paid  by  the  said  Defendants  many  years  before  any  [556]  breach  of  the 
security  bond  m  the  pleadings  mentioned  is  proved  to  have  been  miade,  and  many 
years  before  any  notice  to  tne  said  Defendants  of  any  such  bond  being  existing ; 
such  payments  were  therefore  a  due  administraton  of  the  testator  French's  estate, 
and  as  such  were  good  payments,  and  ought  to  have  been  allowed  to  the  said  Defend- 
ants as  good  payments,  against  the  Plaintiffs'  demands  ;  and  the  said  Defendants 
ought  not  to  pay  the  same  over  again  out  of  their  own  proper  estate.  Upon  debate 
of  the  matter,  and  hearing  the  articles,  eight-partite,  dated  the  28th  of  October 
1715,  the  articles  dated  the  16th  of  January  1718,  the  Master's  report,  dated  the 
29th  of  July  1747,  and  the  said  report,  dated  the  17th  of  June  last,  read,  and  what 
was  alleged  by  the  counsel  for  the  said  Plaintiffs,  His  Lordship  held  said  Plaintiffs' 
third  exception  to  be  insuflficient,  and  doth  therefore  order  that  the  same  be  over- 
ruled. And  it  is  further  ordered  that  the  said  Defendants'  first  exception  to  the 
said  report  be  allowed  as  to  all  the  sums  contained  in  the  third  schedule  to  the  said 
Master  8  said  report,  except  the  two  legacies  of  £16  and  £100,  and  the  sum  of  £365, 
under  date  of  20th  August  1726,  the  sum  of  £630,  and  the  four  last  items  ;  and  as 
to  those  sums  it  is  further  ordered,  that  the  said  exception  be  overruled ;  and  upon 
opening  and  debate  of  the  said  Defendants'  second  exception  to  the  said  report, 
and  hearing  a  bond  signed  W.  French,  dated  the  11th  day  of  December  1714, 
and  the  answer  of  the  Defendants  Day  and  his  wife,  read,  and  what  was  alleged  by 
the  counsel  for  the  said  parties,  His  Lordship  held  the  said  second  exception  of  the 
said  Defendants,  Day  and  his  wife,  to  be  insufficient,  and  doth  therefore  order, 
that  the  same  be  overruled.  And  it  is  further  ordered,  that  the  sum  of  £5  deposited 
by  the  Plaintifis,  and  the  sum  of  £5  deposited  by  the  said  Defendants  Day  and  his 
wife,  with  the  Register  on  filing  their  said  exception,  be  paid  back  to  them  respect- 
ively, and  that  it  be  referred  back  to  the  said  Master  to  compute  interest  on  so 
much  as  shall  be  found  due  on  the  balance  according  to  the  directions  aforesaid, 
pursuant  to  the  order  made  in  this  cause,  the  2l8t  Decemher  1748." 

The  following  statement  of  the  report  excepted  to,  as  stated  in  the  above  order, 
is  [557]  also  extracted  from  the  Kegister's  book. 

"  The  Report  of  Master  Peter  Holford,  dated  17th  of  June  1752,  corrects  some 
mistakes  in  the  report  of  the  then  late  Master  Holford,  dated  29th  July  1747,  as 
to  the  receipts  and  payments  of  the  Defendants,  Day  and  his  wife,  on  account  of 
the  personal  estate  of  William  French  ;  and  the  amount  of  such  receipts  and  pay- 
ments, as  corrected,  are  stated  in  the  first  and  second  schedules  to  this  report,  and 
the  balance  appears  to  be  £3059,  Is.  9d.,  to  be  paid  by  the  Defendants  Day  and  wife. 
— The  report  then  proceeds  in  the  following  words. 

"  And  I  find  that  the  said  late  Master  Holford  did  by  the  said  former  report 
certify,  that  the  said  Defendants,  James  Day  and  his  wife,  had  paid  on  account 
of  the  simple  contract  debts  and  legacies  of  the  said  William  French,  the  several 
sums  in  the  9th  schedule  thereto  armexed,  amounting  in  all  to  £3621,  155.  9;^., 
but  had  not  allowed  the  same  by  reason  they  were  not  of  an  equal  degree  with  the 
debt  due  from  the  said  William  French's  estate  to  the  copartnership  in  question, 
in  this  cause,  and  there  being  some  payments  then  which  were  made  by  the  said 
other  executor,  and  some  other  payments  which  ought  to  have  been  allowed  the 
said  Defendant,  in  the  8th  schedule  to  the  said  former  report.  I  have  in  the  3d 
schedule  to  this  report  set  forth  the  particulars  of  the  several  sums  so  paid  by  the 
said  Defendants,  on  account  of  such  simple  contract  debts  and  legacies  of  the  said 
William  French,  and  otherwise  aa  therein  mentioned,  and  instead  of  the  said  sum 
of  £3621,  16<.  dd.  the  same  amount  only  to  the  sum  of  £3120,  195.,  which  said 
payments  to  the  amoimt  of  £3120,  19s.  I  have  thought  fit  likewise  to  duallow, 
on  account  of  their  being  payments  of  debts  of  an  inferior  degree  to  the  Plaintiffs  ; 
but  in  regard  it  h^  been  insisted  upon  by  the  Defendants,  Day  and  his  wife,  that 
many  of  these  payments  were  made  prior  to  any  breach  of  the  security  bond  in 
question,  which  they  look  upon  to  be  a  circumstance  very  favourable  for  the  allow- 
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iug  such  payments,  and  are  desirous  the  same  should  appear  to  the  Court,  I  humbly 
certify  that  it  has  appeared  to  me  that  several  of  the  sums  of  money  which  make 
up  tlu  said  sum  of  £3120,  19«.  [568]  were  paid  before  any  breach  is  proved  to  hare 
been  made  of  the  condition  of  the  said  security  bond,  notwithstanding  which  I  have 
thought  fit  to  disallow  such  pavments,  in  regard  it  appears  to  me,  that  Ebenezer 
Burdock  and  Benjamin  Lane,  who  was  tho  principal  obligor  in  the  said  bond,  were 
two  of  the  acting  executors  of  tho  said  William  French^  together  with  the  Defendant 
James  Day  ;  and  that  the  said  Ebenezer  Burdock  was  one  of  the  copartners  in  the 
sugar-house,  and  one  of  the  obligees  in  the  said  bond,  and  therefore  cannot  be  pre- 
sumed to  be  ignorant  that  there  was  such  bond  ;  and  for  that  reason,  there  being 
notice  to  other  acting  executors,  I  apprehend  I  cannot  presume  that  the  Defendant 
Day  had  no  notice  of  the  said  bond,  so  as  to  afiect  him  in  the  administration  of  the 
assets  of  the  said  William  French  ;  and  it  does  not  appear  to  me  that  the  Defendant 
Day,  upon  payment  of  the  several  simple  contract  debts  and  legacies  above- 
mentioned,  took  any  security  from  the  persons  to  whom  the  payments  were  made, 
to  refund  the  whole  or  any  part  of  the  money  paid  them,  in  case  it  should  happen 
that  the  said  bond  should  be  demanded  of  the  estate,  which  I  apprehend  he  ought 
to  have  done.* 

The  third  schedule  to  this  report  is  styled, "  An  account  of  what  the  Defendants, 
James  Day  and  his  wife,  have  paid  in  discharge  of  several  debts  of  the  said  William 
French,  by  simple  contract,  and  for  legacies,  and  otherwise,  which  I  have  not  allowed 

them." 

[The  several  items  which  are  excepted  in  the  above  stated  order,  are  in  the  follow- 
ing terms :] 

£    5.  d. 

Paid  to  William  French,  his  son,  by  Mary  his  first  wife,  in  discharge  of 
a  bond  given  by  the  said  testator  French,  previous  to  the  marriage 
with  the  Defendant  Mary  Day,  his  wife   600    0  0 

Paid  for  one  year's  interest  thereof   30    0  0 

Retained  by  the  said  Defendant  James  Day,  for  legacies  given  to  him 
and  his  former  wife,  by  the  said  testator  n^iZZiam  J'rvTKm  .  .     15   0  0 

Retained  by  the  Defendant  Mary,  his  widow,  the  legacy  left  her  im- 
mediately after  his  death    100    0  0 

[559]  Au^.  20, 1 726. — Paid  Mr.  French's  widow  for  5  years  and  1 1  months ' 
maintenance  and  education  of  his  two  children,  Th<ma$  and  Mary, 
during  the  time  of  her  widowhood,  till  her  marriage  with  Defendant 
Day,  20th  August  1726,  at  £30  per  annum  each        ....    355    0  0 
The  four  last  items  were  : 

June  27,  1741. — Paid  Thomas  Fane  his  bill  of  law  charges  in  the  High 
Court  of  Chancery,  2>ay  and  wife  ats.  JJawJtifu  and  Others  .  124    0  0 

Void  Walter  Morgan  in  txill  1  19  0 

To  ship  Baymondj  cost  by  her  as  by  account   60    7  4 

To  NmUU  Bridgett,  by  her  as  by  account  13  119 

[All  the  other  payments  stated  in  this  schedule  appear  to  be  in  respect  of  simple 

contract  debts.] 


[560]  Bertie  v.  The  Earl  of  Abingdon  and  Others.   Rolls.   Dec.  2-18,  1817. 

[See  Earl  of  Clarendon  v.  Barham.  1842,  1  Y.  &  C.  C.  C.  704  ;  In  re  Hoare,  [1892] 

3  Oh.  99.] 

On  a  bill  by  infant  tenant  in  tail,  a  receiver  was  appointed,  with  an  order  to  keep 
down  the  interest  of  incumbrances  out  of  the  rents.  He  kept  down  accordingly 
the  interest  of  all  but  one  mortgage,  the  interest  of  which  (belonging  to  infants) 
was  never  applied  for,  except  a  small  portion  for  maintenance,  the  residue  of  the 
rents  being  paid  into  Court  to  the  credit  of  the  cause,  lenant  in  tail,  coming 
of  age,  suffers  a  recovery,  and  resettles  the  estate,  and  afterwards  dies.  The 
master,  by  his  report,  having  certified  that  the  deceased  was  not  bound,  while 
tenant  in  tail,  to  keep  down  the  interest  of  the  incumbrances,  and  consequently 
that  the  rents}paid  into  Court,  during  that  time,  belonged  to  his  personal  repre- 
sentative ;  the  party  claiming  to  be  entitled  to  the  estate  under  the  settlement 
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petitioned  for  leave  to  except  to  the  report,  on  the  following  grounds.  First, 
that  in  the  case  of  an  infant  tenant  in  tail,  the  interest  of  incumbrances  ought 
to  be  kept  down  out  of  the  rents ;  2dly,  That  the  direction  to  the  recelTer  to  keep 
down  the  interest,  amounted  to  an  appropriation  of  so  much  of  the  rents  to  that 
]nirpo8e ;  and,  3dly,  That  the  deceased  by  not  claiming  the  fund  when  of  a;^e, 
showed  an  intention  that  it  should  be  so  appropriated.  But  it  was  held,  firsts 
that  the  general  question  could  only  arise  in  favour  of  a  remainder-man  or 
reversioner,  and  all  such  rights  were  in  this  case  barred  by  the  recovery ;  2d!y, 
that  the  order  was  not  meant  to  vary  the  rights  of  the  real  and  personal  repre- 
sentatives, but  to  prevent  the  incumbrances  from  being  prejudiced  by  the  Court 
taking  the  estate  into  its  custody,  and  also  to  protect  the  estate  from  hostile 
proceedings  on  the  part  of  the  creditors  ;  and  did  not  amount  to  an  appropriation  ; 
and  lastly,  that  there  was  nothing  in  the  circumstances  to  alter  the  character 
of  the  property,  which,  consisting  of  rents  paid  into  Court,  and  neither  applied 
in  payment  of^interest*  nor  appropriated  for  such  payment,  was  personal  estate, 
and  to  be  dealt  with  as  such. 

The  Honorable  Peregrine  Bertie,  by  his  will,  after  directing  his  debts  to  be  paid, 
and  giving  several  pecuniary  legacies  and  annuities,  and  after  charging  his  real 
estates  with  the  payment  of  so  much  of  his  debts,  funeral  and  testamentary  expences, 
and  legacies,  [561]  a>s  his  personal  estate  would  be  insufficient  to  pay,  and  with  the 
payment  of  the  said  annuities,  devised  his  estates  in  the  county  of  Oxford  to  WiUougkby 
Karl  of  Abingdon  for  his  life,  with  remainder  to  the  second  and  other  sons  of  the  said 
Earl  succesdively  in  tail  male,  with  remainders  over. 

At  the  time  of  making  his  will,  and  of  his  death,  the  estates  in  question  were 
subject  to  two  several  mortgages,  one  for  £10,000,  and  the  other  for  securing  the 
sum  of  £14,815,  borrowed  by  the  testator  <^  the  trustees  in  the  marriage  settlement 
of  the  said  Karl  of  Abingdon,  to  the  interest  whereof  the  Earl  himself  was  entitled 
for  life  under  that  settlement. 

Upon  the  death  of  the  testator,  the  Karl  came  into  possession  of  the  estates  by 
virtue  of  the  devise  contained  in  the  will ;  and  in  /Tiiary  Term  1795,  the  Honorable 
Willoughby  Bertie  (who  was  the  Earl's  second  son)  filed  his  bill,  sa  tenant  in  tail 
in  remainder  under  the  will,  to  have  the  will  established,  and  for  an  account,  praying 
also  that  a  sum,  adequate  to  the  payment  of  the  principal  and  interest  of  such  debts 
and  legacies  as  then  remained  unsatisfied,  might  be  raised  by  sale  or  mortgage 
of  the  estates,  and  for  a  receiver,  who  should  be  directed  to  keep  down  the  interest 
from  time  to  time  out  of  the  rents  of  the  estates,  until  the  principal  monies  should 
be  discharged. 

By  an  order,  dated  the  Uth  of  May  1797,  a  receiver  was  appointed ;  but  before 
the  cause  came  to  a  hearing  the  Earl  died,  whereupon  the  Plaintiff  became  entitled 
as  tenant  in  tail  in  possession,  and  the  suit  was  revived  against  the  heir  at  law  and 
personal  representative  of  the  deceased. 

[662]  By  the  decree  (10th  of  July  1804)  it  was  declared,  that  the  will  be  established, 
and  referred  to  the  Master  to  take  an  account  of  the  personal  estate  of  the  testat<-r 
Peregrine  Bertie,  and  of  his  debts,  funeral  expenses,  and  legacies,  and  the  arrears 
of  the  annuities  given  by  his  will,  and  to  compute  interest  in  the  usual  manner, 
and  to  distinguish  such  parts  of  the  arrears  of  the  annuities  and  interest  of  the 
debts  as  had  accrued  in  the  Karl's  lifetime  and  siuce  his  death  ;  and  in  case  it  should 
appear  that  the  personal  estate  was  not  sufficient  to  answer  and  satisfy  the  debts, 
funeral  expenses,  and  l^acies,  and  the  arrears  of  annuities,  then  that  the  testator's 
real  estates,  or  a  sufficient  part  thereof,  be  sold  to  make  up  the  deficiency  ;  and  it  was 
ordered  that  the  receiver  (who  was  also  the  Karl's  personal  representative,  and  a 
Defendant  in  the  cause)  should,  out  of  the  rents  and  profits  of  tlie  estates,  pay  and 
keep  down  the  interest  of  the  mortgages  and  incumbrances,  and  the  growing  pay- 
ments of  the  annuities  charged  thereon,  and  pass  h^  accounts  before  the  Master, 
and  pay  the  balance  (after  the  deductions  directed  by  the  former  order  and  by  that 
decree)  into  the  bank,  to  the  credit  of  the  cause. 

The  interest  of  the  mortgage  for  £10,000  and  the  annuities  w^ere  duly  paid  by 
the  receiver,  and  continued  to  be  so  in  pursuance  of  the  decree  ;  but,  with  respect 
to  the  second  mortgage  for  £14,815,  the  Earl  being  entitled  to  the  interest  thereof, 
as  also  to  the  rents  and  profits  of  the  estates,  tor  his  life,  such  interest  had  not  been 
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paid  by  the  receiver,  but  the  rents  and  profits  of  the  estates  vera  considered  to  be  a 
satisfaction  of  the  same  during  his  life,  and  upon  his  death  his  younger  children 
(vho  were  infants)  becoming  entitled  to  £10,000  (part  thereof),  and  his  estate  to 
the  residue,  the  rents  and  profits  applicable  to  the  ^yment  of  such  interest  were, 
from  and  aher  that  event,  paid  into  Court  by  the  receiver,  and  from  time  to  time  laid 
out  in  the  [663]  purchase  of  stock  in  the  aame  of  the  Accountaat-General.  in  trust 
in  the  cause. 

In  1808,  the  Plaintiff  Willougkby  Bertie,  being  of  age,  suffered  a  recovery, 
and  made  a  conveyance  of  the  estates  (subject  and  charged  as  by  the  testator's  will) 
to  trustees,  in  trust  tc  sell  and  apply  the  money  arising  from  sale  to  such  purposes 
&a  therein  mentioned,  and  (subject  thereto)  to  stand  seised  of  the  estates,  or  such 
parts  as  should  remain  unsold,  in  trust  for  himself  (the  Plaintiff  WUlougkby  Bet  tie) 
for  life,  irith  certain  remainders,  which  did  not  take  effect,  and  (subject  thereto) 
upon  trust  for  the  Hon.  Peregrine  Bertie  for  life,  with  T6m»inders  over. 

The  Plaintiff,  WUloughby  Bertie,  afterwards  died ;  and  the  said  Peregrine  Bertie 
becoming  entitled,  as  tenant  for  life,  under  this  settlement,  caused  the  former  suit  to 
be  revived,  and  filed  a  supplemental  bill  against  the  representatives  of  the  said  late 
Plaintiff. 

By  an  order  (10th  of  August  1813)  it  was  referred  to  the  Master  (among  other 
things)  to  take  an  account  of  the  testator's  {Peregrine  Bertie's)  debts  and  legacies 
remaining  unpaid,  and  the  interest  due  thereon,  and  of  the  arrears  of  the  annuities 
given  byliis  will,  and  interest,  and  of  the  funds  then  standing  in  the  name  of  the 
Accountant-General  in  trust  in  the  cause,  which  were  applicable  to  such  payments  ; 
and  it  was  ordered  that  the  Master  should  enquire,  and  state,  whether  any  part 
of  such  funds,  and  to  what  amount,  belonged  to  the  personal  representative  of  the 
Plaintiff  WiUoughby  Bertie  deceased,  in  respect  of  rents  and  profits  accrued  during 
his  life,  and  which  nad  been  paid  in  to  the  credit  of  the  cause,  and  that  the  sale  of 
the  testator's  real  estates  should  be  staid  until  the  Mastw  should  have  made  his 
report. 

[564]  The  Master  made  his  report  in  pursuance  of  thw  order,  whereby  he  found 
that  £7105,  I6t.  3d.,  3  per  cents.,  which  was  the  fund  purchased  with  the  rents  and 
profits  accrued  from  the  death  of  the  testator  (except  such  as  were  then  standing 
to  the  account  of  rents  and  profits)  to  November  1808,  when  the  late  Plaintiff 
Willoughhy  became  tenant  for  afe,  and  the  accumulations  of  such  rents  and  profits, 
together  with  the  dividends  accrued  on  the  said  stock,  belonged  to  his  (the  said  lute 
PlaintifE's)  personal  representative.  That  £1976,  Ss.  6d.,  3  per  cents.,  being  the 
funds  purchased  with  the  rents  and  profits  accrued  from  November  1808  to  Michael- 
mas 1810  (the  quarter  day  preceding  the  death  of  the  said  late  Plaintiff),  and  the 
accumulations,  &c.,  were  applicable  to  the  payment  of  interest  on  the  said  £10,000 
(part  ai  the  second  of  the  above-mentioned  mortgages) ;  and  in  case  the  same  should 
he  more  than  sufficient  for  that  purpose,  the  residue  should  belong  to  the  late 
Plaintiff's  personal  representatives,  and  that  a  further  sum  of  £1810,  14s.  5d.,  like 
stock  (subject  to  certain  deductions),  also  belonged  to  the  same  personal  represen- 
tative. And  under  the  direction  that  the  Master  should  epquire  whether  any 
and  what  part  of  the  funds  in  Court  belonged  to  the  personal  representative  of  the 
deceased  Pkintiff,  in  respect  of  rents  and  profits  accrued  in  his  lifetime,  and  paid 
irto  Court,  the  Master  stated  that  he  was  of  opinion  that  such  rents  and  profits 
as  accrued  while  the  said  Plaintiff  was  tenant  in  tail  were  not  applicable  to  the  pay- 
ment of  the  interest  of  incumbrances  affecting  the  estate,  notwithstanding  the  decree 
of  the  11th  of  May  1813  directed  that  the  receiver  should  keep  down  the  interest 
of  incumbrances. 

A  petition  was  now  presented  by  Peregrine  Bertie  (the  present  tenant  for  life, 
and  Pb  inUff  in  the  revived  [565]  suit),  representing  that  the  claim  of  the  late  Plaintiff's 
personal  representative,  in  respect  of  such  rents  and  profits,  had  not  been  properly 
put  in  issue  by  the  pleadings,  and  no  order  made  directing  the  account  to  be  taken 
in  that  manner ;  and  that  the  Master,  in  calculating  interest  on  the  £10,000  (part 
of  the  said  second  mortgage),  had  erroneouslv  charged  interest  thereon  from,  the 
20th  of  August  1790,  the  day  of  the  testator's  death,  instead  of  the  23d  of  September 
1799,  the  day  of  the  death  ca  WUloughby  Earl  of  Abingdon,  up  to  which  it  appeared 
that  oil  interest  had  been  paid ;  therefore  praying  that  the  petitionei*  might  be  at 
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liberty  to  file  exceptions  to  the  report  upon  those  grounds,  the  same  having  been 
OQUtted  to  be  done  within  the  regular  time  for  taking  exceptions. 

Sir  S.  Romilly  and  Phillimore,  in  support  of  the  petition. 

Heald,  for  an  incumbrancer  on  the  estate,  and  for  other  parties  entitled  in 

remainder. 

Bell  and  Tinney,  contra,  for  the  personal  representative  of  WiUoughbtf  Bertie, 
the  deceased  Plaintiff. 

In  support  of  the  petition  it  w8b  contended,  first,  that  in  the  case  of  an  infant 
tenant  in  tail,  the  interest  of  incumbrances  ought  to  be  kept  down  out  of  the  rents 
and  profits  of  the  estates  ;  and,  in  support  of  that  proposition,  they  referred  to  the 
esse  of  Sergison  v.  Sealy  (2  Atk.  416),  and  Sanders's  note,  but  it  was  a  point  which 
had  never  been  expressly  decided.  They  also  mentioned  Chajiin  v.  Chaplin  (3  P. 
Wms.  229),  Amesbury  v.  Brown  (1  Ves.  477),  Tracy  v.  The  Countess  of  Sereford 
(2  Bro.  0.  C.  128.  And  see  Lord  Penrhyn  v.  Hughes,  5  Ves.  99;  Loftut  v.  Swift, 
2  Sch.  &  Lef.  642.)  Secondly,  that  the  order  directing  the  [566]  receiver  to  keep 
down  the  interest  amounted  to  an  appropriation  of  so  much  of  the  rents  and  profits 
to  that  purpose.  Thirdly,  that  the  tenant  in  tail,  by  not  claiming  the  rents  and 
profits  when  he  came  of  age,  showed  an  intention  that  they  should  be  appropriated 
to  the  payment  of  the  interest. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  There  can  be  no  question  in  this  case 
with  respect  to  the  obligation  on  an  infant  tenant  in  tail  to  keep  down  the  interest 
(rf  incumbrances  out  cf  the  rents  and  profits  of  the  estate.  For  it  is  only  by  a  rever- 
sioner or  remainder-man  tJiat  such  an  obligation,  if  it  at  all  exists,  can  be  enforced. 
Here  Mr.  WillougMjy  Bertie,  the  tenant  in  tail,  on  coming  of  age,  suffered  a  recovery, 
and  resettled  the  estate.  There  is,  therefore,  no  reversioner  or  remainder-ipaB 
to  agitate  a  question  as  to  what  ought  or  ought  not  to  have  been  done  with  respect 
to  the  incumbrances  on  that  estate. 

As  to  the  real  and  personal  representatives  of  Willoughby  Bertie,  the  deceased 
tenant  in  tail,  they  have  no  equity  against  each  other  to  vary  the  state  of  things  as  it 
existed  at  his  death.  If  the  interest  of  incumbrances  has  been  in  fact  paid  out  of 
the  rents  and  profits,  the  personal  representatives  cannot  complain  of  any  diminution 
which  the  personal  estate  has  sustamed  by  making  such  payment.  If  the  interest 
has  not  been  so  paid,  the  person  taking  the  real  estate  under  Willoughby  Bertie,  the 
deceased  tenant  in  tail,  can  as  little  complain  that  the  rents  and  profits  have  not 
been  applied  in  keeping  down  the  interest.  He  takes  subject  to  aft  incumbrances. 
What  the  incumbrances  are  is  a  mere  question  of  fact.  Unpaid  interest  is  as  much 
a  part  of  the  incumbrance  as  the  principal  money.  In  point  of  fact,  the  interest  of  the 
mortage  made  by  Peregrine  Bertie  to  the  trustees  [567]  under  the  late  Lord  Abing- 
don's  settlement  is  unpaid.  Prima  facie,  therefore,  it  must  constitute  a  charge 
upon  the  real  estate  ;  and  the  owner  of  the  real  estate  has  no  right  to  call  upon  the 
owner  of  the  personal  estate  to  exonerate  him  from  that  charge. 

But  it  is  said,  that,  though  the  interest  be  in  fact  unpaid,  the  order  of  the  Court, 
directing  the  receiver  to  keep  down  the  interest  of  the  incumbrances,  had  the  effect 
of  an  appropriation  of  the  rents  and  profits  to  that  specific  purpose  ;  and  that  the 
rights  of  the  parties  are,  therefore,  now  the  same  as  if  the  rents  and  profits  had  been 
so  applied.  Now,  certainly,  such  a  direction  is  given  without  the  least  view  to  the 
interests  of  the  real  and  personal  representatives.  It  is  given,  partly  in  justice  to 
the  incumbrancers,  that  they  may  not  be  injured  by  the  act  of  the  Court,  in 
taking  possession  of  the  rents  and  profits,  to  whieh  they  had  a  right  to  resort  for 
payment  of  their  interest, — partly  for  the  benefit  of  the  estate  itself,  lest  the  incum- 
brancers, having  their  interest  stopped,  might  be  induced  to  resort  to  proceedings 
injurious  to  those  who  stand  behind  them. 

The  mcumbrancers  may  or  may  not  avail  themselves  of  the  order,  by  applying 
to  the  receiver.  If  they  apply  to  him,  they  will  either  be  paid  their  interest,  or,  if  he 
refuses  or  neglects  to  pay  them,  they  may  complain  to  the  Court  of  such  neglect  or 
refusal.  But  if  they  omit  to  apply  for  the  interest,  it  is  to  be  presumed  that  thev 
are  satisfied  with  the  security  they  have,  both  for  the  interest  and  the  principal. 
The  Court  does  not  force  payment  upon  them ;  nor  does  it  set  apart  s,ny  portiou 
of  the  rents  and  profits  to  answer  unclaimed  interest.  The  balance  is  paid  in  by  the 
receiver,  and  carried  to  the  credit  of  the  cause,  without  any  previous  [668]  enquiry, 
whether  all  the  incumbrancers  have  or  have  not  received  their  interest.   If  the 
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estate  were  not  in  the  possession  of  the  Court,  one  incumbrancer  might  claim  his 
interest,  and  insist  on  being  regularly  paid.  Another  might  suffer  his  to  run  in 
arrear.  The  estate  would  be  discharged  of  the  one.  and  remain  burdened  with  the 
other.  Why  should  it  be  otherwise  when  the  estate  is  in  the  possession  of  the  Court  ? 
To  benefit  the  real,  at  the  expense  of  the  personal  estate,  is  no  part  of  the  purpose 
for  which  the  order  is  made,  although  it  may  be  a  consequence  of  the  incumbrancer's 
choosing  to  take  the  benefit  of  the  direction  given  to  the  receiver. 

Here  is  a  fund,  consisting  of  rents  and  profits,  which  had  not  been  applied  in  the 
])ayment  of  interest  in  the  lifetime  of  WUloughby  Bertie,  nor  appropriated  for  such 
payment.  What  is  that  fund,  then,  but  the  personal  estate  of  Wuloughby  Bertie  ? 
and  That  right  has  the  person  taking  the  real  estate  under  him  to  say,  that  this 
portion  of  the  personal  estate  shall,  uter  his  death,  be  applied  to  the  exoneration 
of  the  real  estate,  from  the  burden  of  that  interest  ?  I  conceire  there  is  no  ground 
for  such  a  claim. 

It  was  thrown  out  in  ai;gument,  that  Willoughby  Bertie,  by  not  applying,  during 
the  two  first  years  after  he  came  of  age,  to  get  this  fund  out  of  Court,  lias  shown 
tliat  he  did  not  himself  consider  it  as  part  of  the  personal  estate.  But,  by  merely 
doing  nothing,  he  surely  could  not  change  the  actual  character  of  the  property. 
The  Court  finds  it  personal  estate,  and  must  deal  with  it  as  such  — and,  being 
personal  estate,  it  belongs  to  the  personal  representative.  I  am  of  opinion  that  the 
Master's  Report  in  this  particular  is  right ;  and  there  is,  therefore,  no  reason  for 
allowing  an  exception  to  be  taken  to  it. 

[,569]  As  to  that  part  of  the  mortgage  money  to  which  Willoughby  Bertie  was 
entitled,  the  rents  and  profits  that  accrued  in  his  lifetime,  must,  to  be  sure,  go  in 
satisfaction  of  the  interest.  The  personal  representative  is  not  claiming  both  the 
interest  and  the  rents  and  profits  ; — but  only  rents  and  profits.  When  they  are  paid, 
the  demand  for  interest  will  be  extinguished. 

Anteobus  and  Others  ti.  Davidson.   Rolls.   i?ec.  8-1*2,  1817. 

[See  Wolmersh-ausen  v.  Gullick,  [1893]  2  Ch.  524.] 

Colunel  of  a  regiment  having  taken  a  bond  of  indemnity  from  his  agents,  with 
another  as  surety,  in  respect  of  all  charges,  &c.,  to  which  he  may  become  liable 
by  their  default ;  the  agents  having  afterwards  become  bankrupt ;  and  govern- 
ment having  given  notice  to  the  representatives  of  the  Colonel  (deceased)  of  a 
demand  upon  the  Colonel's  estate  by  virtue  of  an  unliquidated  account :  a  bill 
by  the  representatives  of  the  Colonel  against  the  representatives  of  the  surety, 
to  pay  the  balance  due  to  government,  and  also  to  set  aside  a  sufficient  sum  out 
of  their  testator's  estate,  to  answer  future  contingent  demands,  though  attempted 
to  be  supported  upon  the  principle  of  a  bill  quia  timety  dismissed  with  costs.  No 
analogy  to  the  case  of  Simmons  v.  Bolland,  reported  3  Mer.  547. 

Sir  William  Fawcett,  being  Colonel  of  the  15th  Regiment  of  Foot,  and  subse- 
quently also  of  the  3d  Dragoon  Quards,  and  Governor  of  the  forts  of  Tilbury  and 
Gravesend,  appointed  Messrs.  Boss  and  Ogilvie  his  agents,  who,  as  such  agents, 
entered  into  a  bond,  by  which  they  became  bound  to  him,  jointly  with  Duncan 
Davidson,  as  their  surety,  in  the  penal  sum  of  £10,000,  conditioned  from  time  to 
time  when  required,  to  account  with  him  (Sir  W.  F.)  his  executors,  &c.,  in  respect  of, 
and  pay  to  him  and  them,  alt  sums,  &c.,  due  from  them  as  such  agents,  and  to  settle 
all  public  [570]  accounts  which  had  been,  or  should,  or  might  be,  required,  relative 
to  their  said  concerns  as  agents,  and  also  to  indemnify  him  (Sir  W.  F.),  his  heirs, 
executors,  &c.,  against  all  costs,  charges,  and  expenses,  which  should  or  might  be 
incurred  by  the  neglect  or  default  of  them  (Messrs.  Ross  and  Ogilvie)  in  the  premises, 
or  in  any  manner  relating  thereto. 

This  bond  was  dated  in  August  1791.  In  March  1804,  Sir  W.  Fawcett  died. 
In  the  beginning  of  1805,  a  commisraon  of  bankruptcy  was  issued  against  Messrs. 
Bou  and  Ogilvie ;  and  shortly  afterwards  the  following  notice  was  sent  from  the 
War  Office  to  the  Plaintiffs,  as  representatives  of  Sir  W.  Fawcett. 

"  It  having  been  found  necessary,  in  consequence  of  the  insolvency  of  Messrs, 
'  Boss  and  Ogilvie^  late  agents  of  the  3d  Dragoon  Guards,  to  give  orders  that  the 
"  bills  of  the  regimental  and  district  paymasters,  which  had  been  drawn  upon  the 
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"  said  agents,  for  services  for  which  the  necessary  funds  had  been  impressed  into 
"  their  bands,  should  in  order  to  prevent  the  serious  inconvenience  that  would 
"  otherwise  have  arisen  to  the  public  service,  be  paid  by  the  Paymaster  General, 
"  I  have  the  honor  to  acquaint  you,  that,  under  the  responnbility  of  the  Late  ^ 
"  W.  Faweett  for  the  said  agents,  you  are  liable  to  make  good  the  same  pavments. 
"  Which  amount  you  will  accordUiely  be  pleased  to  pay  into  the  hands  of  the  Pay- 
"  master  General,  who  has  received  directions  to  pkice  the  same,  when  received, 
"  to  the  account  of  the  3d  Regiment  of  Dragoon  Guards."  Signed  by  the  Under- 
Secretary  at  War. 

The  amount  of  the  payments,  of  which  notice  was  thus  given,  was  therein  stated 
to  be  £3225.  lU.  Bd. 

[571]  Plaintifis  took  no  steps  in  pursuance  of  the  notice  so  received  by  them, 
being  at  that  time,  and  until  long  afterwards  (as  stated  by  their  bill),  in  ignorance 
of  the  bond  which  had  been  given.  In  Novernher  following  they  applied,  and  were 
admitted,  to  prove  under  the  commission  of  Messrs.  Ross  and  OgiXvie  for  (he  amount 
of  the  demand  so  made  upon  them  ;  and  afterwards,  in  consequence  of  the  adver- 
tisement of  a  dividend  to  be  made  on  the  4th  of  Augtat  1806,  another  notice  was 
issued  to  them  from  the  War  Office,  intimating  that "  it  would  be  desirable,  and  tend 
"  to  facilitate  the  final  arrangement  of  their  accounts  with  the  public,  if  colonels  of 
"  regiments,  and  the  representatives  of  deceased  colonels,  would  grant  to  the  assignees 
"  a  special  authority,  to  be  approved  on  behalf  of  Government  for  carrying  into 
"  execution  the  clearing  warrants  then  granted  and  not  acted  upon,  or  that  should 
"  thereafter  be  granted,  for  corps  in  the  agency  of  Ross  and  Ogilvie,"  A  similar  pro- 
position was  sent  to  Messrs.  Ross  and  OgiLvie,  and  their  assignees,  and  by  them  trans- 
mitted to  the  Plaintiffs  in  a  letter  dated  the  Sth  of  July  1808,  in  which  they  {Boss 
and  Ogilvie)  requested  to  be  permitted  to  send  the  Flamtifis  the  requisite  power  of 
attorney ;  but  the  Plaintiffia  finding,  on  enquiry,  that  no  settlement  of  the  bankrupt's 
accounts  with  government  had  taken  place,  took  no  notice  of  these  applications. 
The  Plaintiffs,  being  afterwards  about  to  make  a  distribution  of  the  funoi  in  their 
hands,  as  representatives  of  the  deceased,  under  a  decree  of  the  Court  of  Chancery, 
thought  proper  to  apprize  Government  of  such  proceeding  ;  and  after  repeated 
applications  for  an  answer  on  the  subject  of  such  application,  received  from  the 
Secretary  at  War  a  letter,  dated  the  31st  of  January  1815,  as  follows  : 

[572]  "  Gentlemen,  I  am  directed  to  acknowledge  the  receipt  of  your  letter  of 
"  the  29th  of  November,  and  to  enclose  herewith  a  statement  of  the  balance  that 
"  appears  to  be  due  from  the  representatives  of  the  late  Sir  William  Fawcett,  on 
"  account  of  the  15th  Regiment  of  Foot  and  3d  Regiment  of  Dragoon  Guards,  and 
"  to  acquaint  you  that  the  said  balance  is  more  likely  to  be  increased  than  to  be 
"  diminished  upon  the  final  examination  of  his  accounts. 


Regiment. 


15thRegt.of  Foot. 

-*  »i 
3d   Regiment  of 
Dragoon  Guards. 


Period. 

Sums 

due 

from 

Sums  due  to 

the 

Public. 

the  Public. 

£ 

5. 

d. 

£. 

s. 

d. 

/From  Christm. 
\   to  Christm. 

17781 
1783/ 

4768 

15 

2 

1791 

1009 

4 

10 

1798 

365 

19 

6f 

1  79<) 

111 

2 

3J 

1800 

245 

a 

M 

1801 

1052 

12 

9  1 

1802 

273 

15 

8 

1803 

154 

18 

7 

1 

£905 

16 

u 

£7075 

15 

The  bill,  after  stating  the  above  particulars,  went  on  to  state  that  it  was  only  a 
short  time  since  the  Plaintiffs  discovered  the  bond  in  which  Davidson  was  a  surety ; 
and  that  immediately  on  the  discovery  thereof,  they  served  the  Defendant  (the 
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pernmal  representative  of  Bavidton)  with  a  copy,  together  with  a  copy  of  the  fore- 
going statement  of  the  account  claimed  by  Government :  and  that  having  been  so 
called  on  for  payment  of  the  sum  of  £3225,  8d.,  and  having  afterwards  foimd 
the  increased  sum  of  £6169,  19<.  9d.  to  be  due  to  Government  m  respect  to  public 
money  issued  on  account  of  the  said  regiments,  and  that  there  would  probably 
be  a  much  larger  balance  found  ultimately  to  be  due  to  Government  on  such  account, 
and  Messrs.  Ross  and  Ogilvie  having  become  bankrupts,  and  the  said  Duncan 
[573]  Davidson  being  bound  to  indemnify  Sir  William  Fawcett  against  all  such 
deficiencies,  they  had  applied  to  the  Defendant  accordingly  to  pay  and  discharge 
the  balance  already  found  due  to  Government,  and  (in  order  to  enable  them  to  make 
1  just  distribution  of  their  testator's  estate  under  the  decree)  to  set  apart  a  sufficient 
sum  out  of  the  estate  of  the  said  Duncan  Davidson,  to  indemnify  them  in  the  event  of  a 
further  sum  being  found  due  on  a  final  adjustment,  which  was  prayed  accordmgly. 

The  Defendant,  by  his  answer  to  this  bill,  said  he  believed  that  upon  the  balance 
of  accounts  with  Ross  and  Ogilvie,  as  army  agents,  in  respect  of  the  several  regiments 
for  which  they  acted,  a  large  sum  would  be  found  due  to  Ross  and  Ogilvie ;  and  that 
any  balance  which  might  be  found  due  from  them  in  respect  of  the  1 6th  Kegiment 
of  Foot  would  be  set  of!  against  such  general  balance.  He  alleged,  that  if  at  the 
time  when  the  proposition  made  by  Governmentlto  the  effect  above  mentioned  was 
transmitted  to  them,  the  Plaintiffs  had  furnished  the  power  of  attorney  which  was 
required,  Ross  and  Ogilvie  would  have  been  able,  and  were  ready,  to  procure  the 
settlement  of  all  the  accounts  in  which  they  were  concerned  as  Sir  William  Fawcelt's 
agents.  He  submitted  that  the  Plaintiffs  had  no  claim  against  him  by  virtue  of  the 
bond,  inasmuch  as  they  had  not,  nor  had  their  testator,  suffered  any  loss,  or  been  in 
any  way  damnified  in  respect  of  the  accounts  of  Roat  and  Ogilvie  as  sgents,  and  as 
he  believed  it  was  not  probable  that  they  ever  would  be  so  damnified ;  and  that  if 
they  had  any  right  to  call  upon  the  Defendant  in  respwct  of  the  same  (but  which 
he  did  not  admit),  they  should  have  enforced  their  claim  in  a  Court  of  Law,  and  could 
have  no  relief  in  Equity.  The  Defendant  further  stated  (and  his  answer  was  sup- 
ported by  evidence  [574]  to  the  same  eflect),  that  the  ordinary  course  pursued  in 
settling  the  accounts  of  army  agents  by  the  Paymaster-General  is  to  treat  them  as 
one  general  account,  and  to  set  off  sums  which  were  due  to  the  agent  in  rrapect  of 
one  regiment  against  monies  which  might  be  due  from  the  same  agent  in  respect  of 
other  regiments  ;  and  also  that  it  was  not  usual,  or  according  to  the  ordinary 
practice  of  Government,  in  cases  where  they  had  been  in  the  habit  of  settling  accounts 
with  any  person  as  agent  from  time  to  time  for  any  particular  regiment,  to  call  upon 
the  colonel  of  that  regiment  for  payment  of  any  deficiency  that  might  appear  upon 
the  said  account,  if  there  was  money  due  to  such  agent  in  respect  of  other  regiments 
sufficient  to  cover  such  deficiency. 

It  was  also  in  evidence  on  the  part  of  the  Defendant,  that  the  usual  course  of 
settling  such  accounts  is  with  the  agent,  and  not  with  the  colonel ; — that  they  are 
settled  under  powers  of  attorney  from  the  colonel,  or  his  representatives,  and  cannot 
well  he  settled  without  them  ;~that  many  colonels  of  regiments  in  the  agency  of 
Boss  and  Ogilvie  had,  since  their  bankruptcy,  given  powers  of  attorney  to  their 
assignees,  under  which  the  accounts  of  their  regiments  had  been  closed ;  and 
probably  if  the  Plaintiffs  had  given  such  power,  the  accounts  of  the  regiment  in 
question  would  have  been  closed  in  like  manner ;  and  also,  that  although  the  accounts 
of  Boss  and  Ogilvie  with  Government  had  not  been  finally  settled  up  to  the  end  of 
1783,  yet  a  general  statement  had  been  made  by  them,  and  delivered  to  the  War 
Office,  to  the  end  of  that  year,  including  the  over-issue  on  account  of  Sir  WUliam 
Favxell's  regiment,  the  balance  of  which  was  in  favour  of  Ross  and  Ogilvie  to  the 
amount  of  £40,000  ;  and  one  of  the  clerks  at  the  War  Office  had  frequently  admitted 
that  a  very  considerable  balance,  [676]  although  not  to  the  same  amount,  was  still 
ovin^  to  them  on  the  accounts  for  that  period. 

Sir  S.  Romilly  and  Roupell,  for  the  Plaintiffs.  Alleged  that  the  bill  was  in  the 
nature  of  a  bill  quia  timet,  and  upon  that  principle  to  be  supported,  as  in  the  c^se 
where  Lord  Keeper  North  held,  that  if  A.  is  bound  for  B.,  and  has  a  counter-bond 
from  B.,  and  the  money  is  become  payable  on  the  original  bond.  Equity  wilt  compel 
B.  to  pay  the  debt,  although  A.  is  not  troubled  or  molested  for  the  debt,  since  it  is 
unnasonahle  that  a  man  snould  always  have  such  a  cloud  hung  over  him.(l)  The 
terms  of  the  bond,  in  this  case,  are  such  as  entitle  us.  not  only  to  call  for  payment 
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of  what  is  actually  now  claimed  by  Government,  but  to  be  indemnified  to  the  extent 
of  the  penalty  against  future  payments. 

Wetherell  and  HeaXd,  contra.  This  is  only  a  claim  made  by  the  Secretary  at 
War,  not  in  respect  of  a  settled  account,— no  debt  actually  due.  The  object  is  to 
compel  the  representatives  of  Mr.  Davidson,  as  surety  for  Messrs.  Boss  and  Ogilvie. 
to  impound,  by  way  of  anticipation  of  a  future  possible  demand,  which  the  Plaintiffs, 
as  repreBentatires  of  Sir  W.  Fawcett,  may  be  compelled  to  answer.  It  is  impossible 
to  produce  any  case  in  which  the  Court  has,  by  way  of  anticipation,  called  upon  a 
Buretyto  make  good  the  engagements  of  his  principal,  before  the  person  en-[676]-titled 
to  indemnity  has  in  efifect  been  damnified.  If  such  were  the  legal  effect  of  the  bond, 
the  Plaintiffs  ought  to  go  to  law  for  their  remedy,  and  can  have  no  relief  in  a  Court 
of  Equity.  But  if  not,  there  is  no  equitable  ground  upon  which  they  are  entitled 
to  have  that  relief  here  which  a  court  of  law  would  refuse  them. 

Sir  S.  Roijiilly,  in  reply.  This  is  not  the  case  of  principal  against  surety,  but  of 
surejty  seeking  to  compel  payment  by  the  principal  debtor.  Sir  W.  Fawceit  was 
answerable  to  Government  for  his  agents  ;  but  the  agents  themselves  were  the 
principal  debtors ;  and  thus  the  case  comes  within  the  principle  upon  which  His 
Honour  decided  that  of  'Wright  v.  Motley  (11  Ves.  12,  22,  referring  to  Parsons  v. 
Briddock,  2  Tern.  608.  And  see  Glossop  v.  Harrison,  Coop.  61),  which  was, 
that  as  the  creditor  was  entitled  to  the  benefit  of  all  the  securities  the  principal 
debtor  luul  given  to  his  surety,  the  surety  had  full  as  good  an  equity  to  the  benefit 
of  all  the  securities  the  principal  gave  to  the  creditor ;  that  the  surety  had  precisely 
the  same  right  that  the  creditor  had,  and  was  to  stand  in  his  place, — therefore 
determining  that  the  surety  was  not  only  entitled,  with  regard  to  the  payments 
actually  made,  to  stand  in  the  place  of  the  creditor,  and  be  reimbursed  out  of  the 
fund  assigned  for  the  payment ;  but  had  also  an  equity  to  have  the  fund  applied 
in  his  exoneration,  that  fund  being  provided  by  the  jprincipal  debtor  for  the  purpose 
of  securing  the  payment.  And  it  was  accordingly  decreed,  according  to  the  prayer 
of  the  bill,  that  the  Plaintiff  should  he  reimbursed  what  he  had  paid  out  of  the  fimd 
in  question  ;  and  that  a  sufficient  portion  should  be  set  apart  to  answer  the  accruing 
payments.  So  in  Mosely,  [577]  318  {Lee  v.  Book,  Mos.  318),  Sir  Josej^  JekyU, 
Master  of  the  Bolls,  is  represented  to  have  said, — "  If  I  borrow  money  on  mort- 
"  gage  of  my  estate  for  another,  I  may  come  into  equity  (as  every  surety  may  against 
"  his  principal)  to  have  my  estate  disencumbered  by  him."  It  is  nothing  to  say  that 
such  a  bill  as  the  present  may  have  been  seldom  filed,  or  that  no  instance  can  he 
produced  of  such  a  decree  as  is  prayed  by  it,  if  it  can  be  shown,  by  analogy  to  decided 
cases,  that  it  is  according  to  principles  upon  which  the  Court  usually  acts,  and  which 
are  completely  established.  The  case  of  Simmons  v.  Solland  (3  Mer.  547),  decided 
here  a  few  nights  ago,  was,  in  principle,  much  stronger  than  this.  There,  no 
covenants  were  broken ;  but  the  executor  claimed  and  was  allowed  to  retain,  out 
of  the  residuary  fund,  sufficient  to  protect  him  against  the  consequences  of  any 
future  possible  breach  of  covenants.  So,  in  the  case  of  the  Duke  of  Queensherry  s 
leases.  That  cited  from  Aleyne  (Eeles  v.  Lambert,  Aleyne,  38.  Styles^  37,  54,  73), 
is  also  in  point  with  the  present.  But,  in  Simmons  t.  Bdland  it  was  most  im- 
probable that  any  demand  could  ever  arise  in  respect  of  the  covenants  of  which  it 
was  sought  to  guard  against  the  effects  of  a  future  possible  breach.  Here  a  demand 
has  been  made  already ;  and  it  is  in  the  ordinary  course  of  Government  transactions 
that  such  demands  are  established  after  a  much  longer  lapse  of  time  than  in  the 
present  case.  We  had  an  instance,  only  a  few  nights  ago,  of  such  a  demand,  in  respect 
of  transactions  which  had  taken  place  during  the  seven  years'  war.(2)  In  this  case, 
it  should  be  [5783  referred  to  the  Master  to  ascertain  what  sum  it  will  be  proper  to 
set  apart  to  answer  the  demands  to  which  the  Plaintiffs  may  eventually  become 
liable  on  account  of  the  agency  of  Boss  and  Ogilvie. 

'the  Master  of  the  BmIs  [Sir  Wm.  Granu,  The  first  point  to  be  consulered  is, 
in  what  relation  the  parties  to  this  bond  stooa  to  each  other  at  the  time  of  its  execu- 
tion. 

Government  allows  the  colonel  of  a  regiment  to  appoint  his  own  agent.  The 
colonel  is  answerable  for  such  agent,  not  by  virtue  of  any  security  which  he  gives 
to  Government,  but  because  the  law  throws  that  responsibility  on  the  principal. 
Large  sums  of  public  money  pass  directly  into  the  hands  of  these  agents,  and  accounts 
are  kept  and  settled  with  them  by  Government,  subject,  however,  to  the  ultimate 
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liability  of  the  colonel,  by  whom  they  have  been  appointed.  The  colonel,  however, 
takes  security  from  his  agent  to  indemnify  himself  against  the  consequences  of  such 
liability. 

In  the  case  of  an  ordinary  money  bond,  there  is  no  distinction  upon  the  face  of 
it,  between  the  principal  and  the  surety :  but  it  is  otherwise  in  the  case  of  a  bond  of 
indemnity.  In  the  present  instance,  Mr.  Davidson  stipulateg  for  no  act  of  his  own : 
he  had  no  money  to  receive,  no  account  to  mUle  ;  but  as  surety  for  Messrs.  Ross 
and  OgUvie,  he  engages  that  they  shall  duly  account,  and  that  he  will  indemnity 
Sir  William  Faweett  against  the  consequences  of  their  neglect  or  default.  In  doing 
this  Mr.  Davidson  incurred  a  definite  legal  obligation.  Then  the  first  question 
that  arises  is,  why  should  the  Plaintiffs  come  into  a  court  of  equity  to  enforce  a 
mere  legal  obligation  1  They  say,  because,  as  the  representatives  of  Sir  William 
Faweett,  they  stand  in  [679]  the  situation  of  a  surety,  and,  as  a  surety,  are  entitled 
in  equity  to  a  relief  which  they  cannot  obtain  at  law.  It  is  true  that  a  surety  may 
come  here  to  compel  the  principal  to  relieve  him  of  his  liability,  by  paying  oil  the 
debt.  But  Sir  William  Fawcelt's  representatives  and  Davidson,  do  not  stand  in 
the  relation  of  principal  and  surety  in  the  sense  in  which  the  rule  of  equity  considers 
that  relation.  Whatever  loss  there  may  be,  it  is  true,  will  ultimately  fail  on  Davidson, 
and  therefore  in  a  certain  sense  Damdson  may  be  l^^lly  considered  the  principal 
debtor ;  but  in  equity  he  is  no  more  the  proper  debtor  than  Sir  WiUiam  Fatccett. 
Both  are  answerable  for  Ross  and  OgUvie  ;  and  though  Davidson  is  bound  to  keep 
Sir  WUliam  Faweett  indemnified,  that  obligation  does  not  arise  out  of  any  principle 
of  equity,  but  is  created  by  special  convention  between  the  parties.  Except  for  Uie 
bond,  Davidson  would  have  nothing  to  do  with  the  debts  of  Ross  and  OgUvie.  The 
bond,  therefore,  which  alone  created,  must  determine  the  extent  of,  his  liability. 
There  is  no  principle,  upon  which  a  court  of  equity  can  extend  the  legal  effect  of  the 
bond.  Its  legal  effect  is  to  protect  against  the  consequences  of  future  deficiencies, 
but  not  to  entitle  the  party  to  call  for  anticipated  and  precautionary  payment,  by 
way  of  preventing  the  risk  of  his  being  hereafter  damnified.  I  say  this  upon  the 
supposition  that  a  debt  had  been  actually  established  as  due  to  the  public ;  but  of 
this  there  is  no  evidence,  beyond  the  mere  assertion  of  the  Under-Secretary  at  War, 
and  that  made  not  by  way  of  claim  upon  Ross  and  OgUvie,  but  merely  in  answer  to 
the  application  of  Sir  WUliam  Fawcetfs  representatives  to  ascertain  what  that 
claim  might  probably  amount  to  from  the  then  state  of  the  accounts.  The 
£3225,  s/.,  stated  to  be  the  amount  of  payments  for  which  Sir  William  had 
become  responsible,  in  the  first  letter  from  the  War  Office,  soon  after  the  bankruptcy 
of  Boss  and  [680]  OgUvie,  was  not  claimed  by  Government  in  respect  of  a  debt 
actually  due  from  Boss  and  OgUvie,  but  in  respect  of  unpaid  bills,  i^ich  had  been 
taken  up,  and  for  which  the  Paymaster-General  had  become  answerable.  The 
amiUcation  was  therefore  made  to  the  representatives  of  Sir  WUliam  Faweett  to  replace 
those  securities,  without  regard  to  the  balance  which  might  ultimately  be  found  to 
be  due  to  the  agents  upon  a  general  account  with  Government ;  and,  from  its  sub- 
sequent silence,  it  must  be  taken  that  Government  had  suffered  them  to  pass  into 
that  general  account. 

The  account  transmitted  to  Sir  WUliam's  representatives  in  1815  contained  the 
whole  demand  which  Government  then  supposed  itself  to  have  upon  Sir  William^s 
estate,  accompanied  with  a  statement  that  the  balance  was  more  likely  to  be  increased 
than  diminished.  There  is  no  evidence  that  any  sum  of  money  in  particular  was  at 
that  time  actually  due  from  Ross  and  OgUvie  to  Government.  The  dicta  in  the  cases 
cited  (of  Lord  Keeper  North  in  Ranelagh  v.  Hayes,  1  Vern.  190 ;  and  of  Sir  Josevh 
Jel^ll  in  Lee  v.  Mos.  318)  furnish  no  authority  for  the  demand  made  in  this 
instance ;  for  they  presume  that,  even  where  a  proper  surety  comes  into  equity  to 
compel  payment  of  a  debt  by  the  proper  principal,  he  is  able  to  tell  what  that  debt  is. 
Can  a  surety  say  to  his  princijml, "  Bring  money  into  Court  by  way  of  deposit,  because 
'  it  may  eventually  turn  out  that  a  debt  may  be  found  to  be  due  by  you  for  which  I 
'  may  become  answerable  1 " 

What  is  here  asked,  is  to  have  a  new  security,  and  one  of  a  totally  different  sort 
from  that  which  Davidson  consented  to  give, — a  security  by  deposit  of  money, 
instead  of  a  security  by  personal  obligation. 

[581]  There  is  no  analogy  in  this  case  to  the  provision  which  the  Court  sometim 
makes  for  an  unascertained  debt,  as,  for  instance,  where  it  refuses  to  direct  a  dis- 
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tribution  of  the  estate  among  residuary  legatees,  if  apprised  that  tliere  are  existing 
claims  to  which  the  executors  may  erentually  become  liable,  in  respect  of  covenants 
which  their  testator  has  entered  into.  (See  Simmons  v.  BollaJid,  3  Mer.  547.)  The 
Court  is  not  administering  Mr.  Davidaon^s  estate.  It  is  not  called  upon  to  distribute 
the  residue,  while  it  is  uncertain  whether  a  claim  may  not  be  made  on  the  executor 
in  oonsequence  of  .this  bond.  The  executor  is  not  seeking  its  protection  against  an 
eventual  legal  liability.  But  a  person,  who  is  as  yet  no  crraitor,  and  who  may  never 
become  one,  is  claiming  to  force  out  of  the  hands  of  the  executor  the  utmost  extent 
of  what  can  ever  become  due.  I  cannot  make  such  a  decree,  without  laying  it  down 
as  a  rule,  that,  whenever  a  person  bound  in  an  obligation  of  this  sort  dies,  a  court  of 
equity  will  compel  his  executor  to  bring  into  Court  the  whole  amount  of  the  penalty 
of  the  bond.  I  can  find  no  trace  of  the  exercise  of  any  such  jurisdiction,  and  therefore 
must  dismiss  the  Bill. 

Bill  dismissed,  with  costs. 

(1)  E.  of  Ranelagh  v.  Hayes,  1  Vem.  lUO;  1  Eq.  Ab.  79,  pi  5.  This  was  only 
a  case  put  by  the  Lord  Keeper  by  wav  of  analogy  to  the  case  before  him,  which  was 
that  of  a  bill  by  the  Earl  of  Ranelagh  for  the  specifie  performance  of  a  covenant  to 
keep  harmless  in  respect  of  an  assignment  of  shares  of  the  Excise  in  Ireland,  upon 
which  he  was  sued  by  the  Crown. 

(2)  In  a  case  of  KUby  v.  M'Adam,  the  circumstances  of  which  I  am  not  acquainted 
with,  and  understand  that  it  ended  in  a  compromise. 


[582]  Grggort  and  Parker  o.  Wiluahs.  HUU.  Dec  4-8,  1817. 

[See  Grundy  v.  Heathcote,  1863,  1  H.  &  M.  175  ;  Drew  v.  Martin,  1864,  2  H.  &  M. 
133.  Explained,  In  re  Empress  Engineering  Co.,  1880,  16  Ch.  D.  125.  See 
Lloyd's  V.  Harper,  1880,  16  Ch.  D.  315  ;  Touche  v.  Metropolitan  Railway  Ware- 
housing Co.,  1871,  L.  R.  6  Ch.  677  ;  In  re  Flavell,  1883,  25  Ch.  D.  95.] 

W.  landlord  to  P.,  having  the  power  to  distrain  for  rent  in  arrear,  and  having  actually 
distrained  for  part,  and  being  a  creditor  of  P.  for  money  lent,  as  well  as  for  rent  in 
arrear,  upon  P.'s  representing  to  him  that  he  is  also  indebted  to  0.  to  the  amount 
of  about  £900,  for  which  he  is  in  fear  of  arrest  and  about  to  leave  the  country, 
undertakes  that  if  P.  will  give  up  to  him  the  farm,  and  execute  an  assignment  of 
all  his  property,  he  will  pay  G.^s  debt  in  the  first  instance,  out  of  the  proceeds, 
and  apply  the  residue  in  satisfaction  of  his  own  demand,  and  the  surplus  (if  any) 
to  P.,  who  executes  a  bill  of  sale  to  W.  accordingly  on  the  faith  of  such  under- 
taking. Upon  the  bill  of  G.  and  P.,  this  agreement  was  enforced  against  W.  to  the 
extent  of  £900,  the  alleged  amount  of  G.'s  debt,  but  no  further;  the  actual  debt 
having  proved  to  exceed  that  amount ;  and  not  prevented  from  having  effect, 
either  by  the  circumstance  that  P.'s  property  fell  short  of  the  estimated  amount, 
or  of  P.  s  being  at  the  time  indebted  to  other  persons  besides  G.  and  W.,  which 
formed  no  part  of  the  consideration  for  the  agreement,  although  noticed  in  W.'s 
undertaking  as  having  been  represented  otherwise.  The  engagement  not  to  pay 
G.  in  the  first  instance,  not  being  made  directly  to  G.  but  through  the  medium 
of  P.,  by  whom  also  the  consideration  was  furnished,  P.  held  in  a  court  of  equity 
to  be  a  Trustee  for  G.  But  qucere,  if  the  PlaintiiTs  could  recover  at  law  upon  such 
an  agreement. 

The  Bill  made  the  following  case.  In  August  1813,  the  Plaintiff  Gregory  being 
in  the  occupation  of  a  certain  farm  as  tenant  to  the  Defendant,  and  having  a  con- 
siderable farming  stock  and  crops  thereon,  with  the  Defendant's  consent  gave  up 
the  possession  of  the  farm  to  the  Plaintiff  Parker,  who  thereupon  agreed  to  give 
him  (Gregory)  the  sum  of  £1069,  7s.  &d.  (the  estimated  value)  as  a  consideration  for 
the  stock  and  crops,  of  which  he  also  took  possession  ;  and,  not  being  able  to  pay  the 
amount  at  the  time,  gave  his  promissory  note  for  the  same,  payable  on  the  2d  of 
February  1815,  [583]  with  interest.  After  this  arrangement  was  concluded,  Parker 
held  the  farm,  as  tenant  to  the  Defendant,  till  he  quitted  the  same  on  the  occasion 
of  his  executing  the  bill  of  sale  after  mentioned.  On  the  1st  of  January  1815,  there 
being  a  considerable  amount  of  rent  in  arrear,  and  Parker  being  moreover  indebted 
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to  the  Defendant  £539,  \3s.  for  monies  advanced,  the  Defendant  distrained  on  the 
premises  ;  and  Parker  being  then  desirous  to  pay  o£f  the  sum  so  due  to  the  Defendant 
as  veil  as  his  debt  to  Gregory^  the  Defendant  undertook  that,  if  he  {Parker)  would 
give  up  the  farm,  and  assign  to  him  (the  Defendant)  all  his  stock  and  cropa  thereon, 
and  all  other  his  property  and  effects,  he  (the  Defendant)  woukl,  out  of  tne  produce 
thereof,  in  the  first  place  pay  what  was  due  to  Gregory  on  the  promissory  note,  and 
apply  the  residue  (so  far  as  the  same  would  extend)  in  satisfaction  of  his  (the  Defend- 
ant's) demand,  and  pay  the  surplus  (if  any)  to  Parker.  Parker  consented  to  the 
terms  proposed,  and,  upon  the  faith  thereof,  executed  to  the  Defendant  a  bill  of  sale 
of  all  his  property  accordingly  ;  whereupon,  for  the  better  securing  the  performance 
of  his  undertaking  to  pay  (rregory^s  debt  in  the  first  instance,  he  (the  Defendant) 
gave  to  Parker  the  following  undertaking  in  writing. 

"  Mr.  Williams  will  satisfy  Gregory's  demand,  which  he  apprehends  is  about 
"  £900,  upon  Parker's  relinquishing  possession  of  the  farms,  and  assigning  to  him 
all  his  property.  This  he  consents  to,  that  Parker  may,  if  he  sees  it  convenient, 
"  continue  in  the  kingdom,  and  be  released  from  all  demands,  Mr.  Williams  con- 
*  ceiving  that  there  are  only  his  and  Gregory's  debts  owing  by  Parker. — 28th  Jan. 
"  1815." 

At  this  time,  Gregory  was  alnent,  and  at  a  distance  ;  and  Parker,  trusting  to  the 
Defendant  to  oommunioate  to  [684]  Gregory  the  arrangement  they  had  come  to 
(which  he,  the  Defendant,  undertook  to  do),  and  not  doubting  Gregory's  consent  to 
the  same,  quitted  the  farm,  and  gave  up  his  effects  accordingly  ;  notwithstanding 
which,  the  first  intimation  given  to  Gregory  of  any  arrangement  between  them, 
was  by  a  letter  from  the  Defendant's  solicitor,  dated  the  30th  of  January  1815, 
and  which  was  in  the  terms  following^ 

*  Sir, — Mr.  Williams  having  made  a  distress  upon  Mr.  Parker's  goods  for  a 
"  considerable  sum  for  arrears  of  rent,  Mr.  Parker  being  also  indebted  to  him  in 
"  the  sum  of  £539,  13s.  on  simple  contract,  for  money  lent,  and  the  remainder  of  the 
'  appraisement  of  stock,  I  think  it  right  to  acquaint  you  herewith,  and  that  he  has 
"  this  day  executed  a  bill  of  sale  to  Mr.  Williams  for  the  last-mentioned  sum.  It 
"  appears,  from  Mr.  Parker*8  statement  of  his  effects,  that  they  amount  to  nearly 
"  £2000,  and  Mr.  W.  has  stgrwd  that  you  should  share  with  him  in  proportion  to 
**  the  amount  of  your  respective  demands  under  the  bill  of  sate,  if  you  should  signify 
"  your  consent  thereto  immediately." 

Upon  receiving  this  letter,  Gregory  made  enquiries  for  Parker,  in  order  to  ascertain 
the  truth  of  the  transaction  ;  and  not  being  able  to  find  him,  and  unwilling  to 
distress  him,  acceded  to  the  proposal  contained  in  the  letter,  upon  the  faith  of  the 
representation  thereby  made  :  the  bill,  however,  alleging  that  he  so  acceded,  in 
aMolute  ignorance  of  the  Defendant's  having  made  su^  promise,  and  undertaking 
as  before  mentioned  ;  the  fact  of  his  having  done  so  being  since  made  known  to 
Gregory  by  a  mere  accident* 

[585]  ^he  bill,  stating  these  circumstances,  prayed  a  discovery,  and  an  account 
of  what  was  due  to  the  Plaintiff  Gregory  for  principal  and  interest  on  the  promissory 
note;  uid  that  it  might  be  declared  that  he  (Gregory)  was  entitled  to  have  the 
same  paid  him  by  the  Defendant  out  of  the  proceeds  of  the  property  assigned  to  him 
by  the  bill  of  sale,  in  the  first  instance,  and  in  preference  to  the  satisfaction  of  the 
Defendant's  demand  ;  and  that  the  Defendant  might  account  for  the  property  so 
assigned,  and  the  proceeds  thereof,  and  pay  to  him  thereout  what  should  he  so  found 
due  upon  the  said  promissory  note  accordingly* 

It  appeared  by  the  answer  of  the  Defendant,  that,  previous  to  his  a^eement 
with  Gregory  to  take  of  him  the  farm  which  he  (Gregory)  rented,  the  Plaintiff  Parker 
had  held,  and  then  continued  to  hold,  another  farm  of  the  Defendant.  That  the 
Tfthiation  at  which  Parker  took  the  stock  and  crops  on  Gregory's  farm  being  very 
high,  and  farmmg  having  then  become  an  unprofitable  business,  the  Defendant 
(who  was  a  large  creditor  of  Parker's  for  rent  in  arrear  and  monies  advanced),  upon 
the  understanding  that  he  (Parker)  had  no  other  creditor  besides  himself  and  Gregory, 
did,  with  a  view  to  his  (Parker's)  benefit,  towards  the  end  of  1814,  propose  and 
agree  to  take  the  security  of  his  stock  (estimated  by  Parker  himself  at  £1990),  and 
to  make  an  abatement  in  the  rent  of  the  farms ;  notwithstanding  which,  Parker, 
being  under  excessive  alarm  of  an  arrest  by  Gregory,  shortly  afterwards  absconded ; 
uid  Uiereupon,  in  order  to  relieve  him  from  the  apprehensions  so  entertained  by 
0*xvi.— 8 
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him,  the  Defendant  directed  his  solicitor  to  make  to  Gregory  the  proposal  contained 
in  his  letter  of  the  30th  of  January  1816,  to  which  he  (Gregory)  acceded,  as  was 
mentioned  in  the  bill.  That  on  the  28th  of  January,  before  the  execution  of  the  bill 
of  sale  (which  was  also  executed  on  [586]  the  30th),  the  Defendant  sent  in  r  distress, 
both  upon  Parker's  original  farm  for  £798,  and  on  the  farm  which  he  had  taken  from 
Gregory  for  £532,  rent  in  arrear  ;  and  that  the  whole  of  the  stock  and  crops  on  the 
first  farm  were  seised  under  the  distress  on  the  said  28th  of  January,  and  the  clear 
amount  received  by  the  Defendant  by  sale  thereof  was  only  £433,  12s.  8d.,  leaving 
a  balance  of  £364,  7s.  ^d.  on  the  said  arrear  of  rent  thereon.  That  the  whole  amount 
of  the  stock  and  crops  taken  under  the  bill  of  sale  upon  the  other  farm  was  £761, 
16s.  3d.,  leaving  a  surplus,  beyond  the  rent  in  arrear  due  in  respect  of  that  farm,  of 
£246,  19s.  lid.,  being  all  that  the  Defendant  had  received  under  the  bill  of  sale, 
and  all  that  remained  of  Parker's  effects  to  pay  the  Defendant's  general  debt  from 
Parker  of  £539,  13s.,  besides  the  balance  of  £364,  7s.  4rf.,  on  the  rent  in  arrear  of  the 
first-mentioned  farm ;  but  the  Defendant  stated  that  he  was  willing  to  account 
with  Gregory  for  his  proportion  of  such  surplus,  and  insisted  that  in  so  doing  he 
would  have  satisfied  the  proposal  so  made  on  his  part  to  Gregory,  which  (he  said) 
was  the  only  proposal  or  offer  he  ever  made,  or  intended  to  make,  to  Gregory,  for  that 
his  letter  to  Parker  of  the  28th  was  never  intended  by  him  as  a  promise  or  under- 
taking, but  merely  as  a  private  friendly  communication  to  Parker,  made  in  the 
confidence  that  hia  representations  of  the  amount  of  Gregory^  s  debt,  and  as  to  his  being 
his  {Parker's)  sole  creditor  besides  the  Defendant,  and  as  to  the  supposed  estimate 
of  his  property  to  answer  the  same,  were  correct,  but  which  tnmea  out  in  every 
respect  to  be  false. 

He  therefore  submitted,  that  he  (the  Defendant)  ought  not  to  be  held  bound  by 
any  promise  or  undertaking  so  made  to  Parker  ;  but.  if  the  Court  should  be  of  opinion 
that  the  Plaintiffs  were  entitled  to  claim  any  thing  of  him  under  or  by  virtue  of  his 
letter  of  the  28th  of  [5871  January,  then  he  submitted  that  his  (the  Defendant's) 
tindertaking  by  that  letter  could  not  be  extended  beyond  the  amount  of  £900,  therein 
supposed  to  be  the  amount  of  Gregory's  demand.  He  also  insisted  that  the  question, 
whether  or  not  the  said  letter  contained  a  valid  promise  or  undertaking  to  satisfy  my 
and  what  debt  of  Parker  to  Gregory,  was  a  question  altogether  at  law,  and  craved  the 
benefit  of  that  objection  ttf  the  bill  as  if  he  had  demurred  thereto.  He  d«iied  that  the 
bill  of  sale  was  executed  upon  the  conditions  in  the  bill  alleged,  or  upon  the  fai^  of 
such  undertaking  by  the  Defendant  as  therein  mentioned ;  but  admitted  that 
Parker  did  in  fact  execute  such  bill  of  sale  for  such  purposes  only  as  appeared  by  the 
instrument  itself ;  whereby,  after  reciting  that  a  considerable  sum  of  money  was 
then  due  and  owing  from  Parker  to  the  Defendant  for  rents  and  arrears  of  rent,  which 
would  altogether  amount  to  £1350,  for  part  of  which  he  (the  Defendant)  had  made  a 
distress,  and  intended  to  make  a  distress  for  the  remainder ;  and  that  there  was  also 
due  and  owing  from  him  {Parker)  to  the  Defendant  for  simple  contract  debts,  the 
further  sum  of  £539  and  upwards,  which  he  {Parker)  was  willing  should  be  paid  and 
satisfied,  so  far  as  his  effects,  after  the  payment  thereout  of  the  said  £1350,  would 
extend ;  it  was  witnessed  that,  for  the  considerations  therein  mentioned,  he  {Parker) 
sold,  assigned,  &c..to  the  Defendant, his  executors,  &c., all  his  live  and  dead  stock  (and 
other  the  particulaiv  therein  mentioned)  to  hold,  &c.,  without  rendering  uiy  account, 
or  being  accountable  to  him  {Parker),  otherwise  than  that  the  Defendant  should  pay 
to  Parker  all  monies  which  should  come  to  his  (the  Defendant's)  hands  from  the  saw 
of  the  effects,  and  should  remain  after  payment  of  the  £1350  and  £639  and  the  costs  of 
the  distresses  and  bill  of  sale,  and  of  settling  the  said  effects. 

[588]  A.  great  deal  of  evidence  was  gone  into  on  the  part  of  the  Defendant,  in 
support  of  the  allegations  made  by  his  answer ;  the  effect  of  which  may  be  sufficiently 
collected  from  His  Honor's  judgment. 

Hart  and  Home,  for  the  Plaintiffs. 

Sir  Samuel  RomUly  and  Wilson,  for  the  Defendant. 

[The  substance  of  the  arguments  on  each  side  may  i^so  be  fully  collected  from  the 
judgment.] 

The  Mastsr  of  the  Rolls  [Sir  Wm.  Grant].  As  things  have  turned  out,  it  aj^iean 
that  Mr.  Williams  has  entered  into  a  very  disadvantageous  agreement ;  but  the 
question  is,  Whether  there  be  any  equitable  grounds  on  which  he  can  be  exempted 
from  the  performance  of  it.   He  was  himself  the  judge  of  l^e  advantages  and  die> 
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advaatages  of  obtaining  that  which  he  asked  for  from  Mr.  Parker,  namely,  the  relin- 
quishment of  the  two  farms  and  the  bill  of  sale  of  his  property.  He  knew  all  his  rights 
and  iJl  his  powers  as  a  landlord.  He  knew  that  he  had  executed  one  distress.  He 
knew  that,  in  two  days  more,  he  could  distrain  for  a  further  claim  of  rent.  It  was 
for  him  to  consider  whether  he  would  abide  by  his  rights  as  landlord,  or  stipulate 
with  Mr.  Parlor  for  the  immediate  oonveyance  of  all  his  property,  whatever  it  might 
be,  whether  more  or  less  than  the  amount  of  the  rent,  and  for  the  immediate  relin- 
quishment of  the  two  farms  ;  and  he  says,  I  think  it  for  my  advantage  to  stipulate 
for  thig,  though  I  could  by  distress  secure  the  payment  of  the  rent.  The  oner  he 
makes  is  to  pay  Mr.  Gregory's  debt,  considering  it  to  amount  to  a  certain  sum.  The 
bill  of  sale  is  executed.  He  obtains  what  is  stipulated  for,  and  the  effects  are  disposed 
of.  It  is  impossible  to  restore  the  parties  [589]  back  again  into  the  situation  in  which 
they  stood  before  this  agreement  waa  entered  into. 

The  way  in  which  I  apprehend  the  second  agreement,  or  rather  the  letter  written 
by  Mr.  WUliams'a  attorney,  and  which  produced  the  acceptance  on  the  part  of  Mr. 
Gregory,  is  introduced,  is  this.  The  Plaintiffs  are  apprehensive  that  they  may  be  met 
by  Mr  Williams,  with  a  defence  that,  at  a  subsequent  period,  Mr.  Gregory  had 
assented  to  a  different  arrangement,  namely,  to  take  his  share  of  the  surplus  that 
might  remain  after  the  discharge  of  the  distress  which  Mr.  Gregory  had  laid  on. 
Now,  they  say  we  are  not  bound  by  that  assent  so  given,  because  we  were  kept  in 
the  dark  with  respect  to  the  first  engagement ;  and  I  should  certainly  be  of  that 
opinion,  because,  if  Mr.  Williams  meant  to  propose  to  Mr,  Gregory  &  variation  of  the 
bargain  which  he  had  been  willing  to  enter  into  with  Mr,  Parker,  he  should  have 
distmctly  stated  to  him  what  that  bargain  was,  and  asked  him  whether  he  was  willing 
to  relinquish  the  benefit  he  possessed,  and  to  enter  into  a  new  arrangement ;  but  Mr. 
Gregory,  at  the  time  he  consents  to  a  second  arrui^ment,  is  totally  uninformed  of  the 
existence  of  the  first ;  and,  therefore,  I  conceive  it  is  impossible  Mr.  Gregory  can  be 
bound  by  his  acceptance  of  the  proposition. 

It  is  then  said,  that  supposing  it  is  upon  the  first  engagement  that  Mr.  Gregory 
is  to  proceed,  they  ought  to  have  gone  to  law,  and  to  have  reeovered,  as  upon  an 
andertaking  in  writing  to  pay  the  debt  of  another  person,  inasmuch  aa  such  an  under- 
taking ia  undoubtedly  valid  at  law.  Now,  it  may  be  a  doubt  whether  they  could 
have  recovered  at  law  upon  this  agreement ;  for  the  engagement  is  not  made  directly 
to  Gregory ;  it  is  made  to  Par^r  only  ;  and  the  consideration  is  furnished  by 
[690]  Parker ;  for  it  is  Parker  alone  that  does  the  acts  which  constitute  the  considera- 
tion for  the  agreement.  Gregory  himself  furnishes  no  part  of  that  consideration ;  and 
he  is  no  party  to  the  contract.  Parker  acts  as  his  trustee ;  and  Gregory  may  derive  an 
equitable  right  through  the  mediation  of  Parker's  agreement ;  but  I  think  it  would 
be  at  least  questionable  whether  he  could  have  maintained  an  action  at  law.  It  seems 
to  me  like  the  case  (1)  where  a  person  promised  the  wife  of  an  intestate,  that,  if  she 
would  let  his  name  be  used  in  the  administration,  he  would  make  up  the  deficiency 
of  assets  to  pay  the  intestate's  debts.  Lord  Hardtoicke  said  that  that  was  an  engage- 
ment which  could  be  made  good  only  in  a  court  of  equity ;  for  that  it  was  not  made  to 
the  creditors  : — ^that  they  could  claim  therefore  only  through  the  wife,  but  that  they 
were  entitled  to  the  performance  of  a  promise  made  to  her,  because  it  was  to  be  con- 
sidered as  made  to  her  in  trust  for  them.  So  here,  Gregory  has  a  right  to  insist  upon 
the  benefit  of  the  promise  made  to  Parker. 

Then  it  is  said,  that  the  engagement  ought  not  to  bind  Williams,  unless  it  turned 
out  that  all  the  circumstances  were  as  he  supposed  them  to  be  ;  and  that,  as  it  appears 
there  were  other  debts  besides  his  own  and  Gregory's,  he  entered  into  the  agreement 
under  a  mistake,  or  ra-[591]-ther  upon  a  condition,  which  has  not  been  performed, 
inasmuch  as,  there  being  other  debts,  his  object  has  not  been  effected,  which  was  to 
clear  Parker  of  all  his  debts,  and  to  enable  him  to  remain  in  the  kingdom  if  he  thought 
fit;  but  I  apprehend  that,  inasmuch  as  Parixr  does  not  disclose  to  WiUiams  that  there 
are  any  other  debts,  but  makes  a  bill  of  sale  without  stating  that  any  other  exists, 
that  is,  on  his  part,  equivalent  to  an  assertion,  that  those  other  debts  are  of  no  con- 
KQuence  to  the  object  which  Williams  and  he  had  in  view  ;  that  they  are  not  such 
debts  aa  he  is  likely  to  be  harassed  for,  and  the  payment  of  which,  or  the  pursuit  of  the 
creditors  for  which,  would  be  likely  to  drive  him  from  the  kingdom.  It  appears,  on 
fftUwTw'a  own  statement,  that  Parker's  great  fear  waa  his  being  arrested  by  Gregory  ; 
that  it  waa  chiefly  for  the  purpose  of  guarding  against  the  consequences  of  his  demand, 
tbat  WiUiams  wougbt  it  neeeeeary  to  interfere ;  and  that  Parixr^s  intention  to 
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reliuquisli  the  kingdcm  was  caused  entirely  by  his  apprehensioii  of  Gregory.  There- 
fore, when  Parker  agrees  to  make  the  bill  of  sale,  not  mentioning  the  other  debts,  it 
is  as  much  as  if  he  said,  I  do  not  care  for  those  other  debts, — those  will  not  prevent 
my  remaining  in  the  kingdom.  I  shall  be  satisfied  with  what  you  do  for  me  in  paying 
Gregory.  Therefore  I  do  not  apprehend  that  this  can  be  considered  as  a  condition, 
on  the  failure  of  which  there  is  no  agreement  between  the  parties.  As  to  the  question, 
whether  this  amoimts  to  an  agreement  to  pay  the  whole  of  Gregory's  debt,  whatever 
it  may  be,  or  only  to  the  extent  of  £900, 1  apprehend  it  can  be  taken  only  as  an  engage- 
ment to  pay  £900,  unless  the  debt  had  happened  to  be  only  a  trifle  more  than  £900. 
so  as  to  answer  the  words  "  about  £900,"  and  for  this  reason,  that  it  does  not  appear 
that  Parker  did  disclose  to  Williams  what  the  true  state  of  his  debt  to  Gregory  was  ; — 
it  does  not  appear  that  [592]  he  informed  him  it  was  not  merely  £900,  or  about  £900, 
but  nearly  £1 100,  that  was  due  to  Gregory.  Then  could  Parker  be  heard  to  say,  when 
he  gets  Williams  to  enter  into  this  agreement,  on  the  supposition  that  only  £900  was 
due,  that  Williamt  should  pay  whatever  was  due  1  His  silence  at  the  time  would 
debar  him  from  setting  up  any  such  claim.  It  would  be  a  fraud  upon  Williams, 
knowing  that  there  was  a  larger  sum  due,  to  acquiesce  apparently  in  WiUiams's 
statement  that  it  was  a  less  sum  that  was  due.  Then,  if  Parker  could  not  claim  the 
payment  of  a  larger  sum,  neither  can  Gregory ;  because  Gregory  can,  in  this  case,  claim 
only  through  Parker.  There  is  no  engagement  with  himself, — he  can  claim  the  per- 
formance of  such  agreement  only  as  has  been  entered  into  with  Parker  ;  and  I  appre- 
hend that  the  engagement  with  Parker  must  be  considered  to  be  only  to  pay  a  debt  of 
£900,  or  thereabouts.  I  am  of  opinion,  therefore,  that  it  is  only  to  the  extent  of 
£900  that  Mr.  Williams  has  bound  himself  to  make  good  Gregory's  debt. 

(1)  Tomlinson  v.  GiU,  Amb.  330,  where  also  Lord  Hardwicke  says,  "  The  Plaintifi 
"  is  proper  for  relief  here,  for  two  reasons,  first.  He  could  not  maintain  an  action  at 
"  law,  for  the  promise  was  made  to  the  widow ;  but  he  is  proper  here,  for  the  promise 
"  was  for  the  benefit  of  the  creditors,  imd  the  widow  is  a  trustee  for  them.  2dly,  The 
"  bill  is  brought  for  an  account,  and  that  draws  to  it  relief,  like  the  common  case  of 
"  a  bill  to  be  paid  a  debt  out  of  assets." 

[693]  Benjamin  Vdluaht  and  B.  Lewis  Vulliaut,  Plaintiffs,  and  Will.  Noble, 
L.  Wilson.  J.  Morris,  J.  Doribn,  Sah.  Pepts  Cockkrell,  F.  Booth,  and  the 
Governor  and  Company  of  the  Bank  of  England,  Defendants.   Nop.  17, 

27,  Dec.  8,  9,  12,  1817. 

[See  Braithwaite  v.  Britain,  1836,  1  Keen,  220;  Jones  v.  Mossop,  1844,  3  Hare, 
573 ;  Lodge  v.  Prichard,  1863,  1  Be  G.  J.  &  S.  614.  Explained,  Middleton  v. 
PoUoek,  1875,  L.  R.  20  Eq.  616.] 

See  Devaynes  y.  Noble,  1  Mer.  530.— 7.,  a  customer  of  the  banking-house  of  D.  &  Co., 
transfers  to  N.  a  partner  in  the  firm,  a  sum  of  stock  by  way  of  security  for  money 
borrowed  of  them,  and  gives  notes  for  the  amount,  payable  on  the  stock  being 
re-transferred  to  him.  He  pays  off  these  notes,  and  afterwards  borrows  a  further 
sum  on  the  joint  note  of  himself  and  his  son,  without  calling  for  a  re-transfer.  The 
stock  so  transferred  having  been  blended  with  other  stock,  of  which  N.  was  in 
like  manner  possessed  by  way  of  security  for  other  customers,  is  sold  by  the 
rtnership,  and  the  produce  applied  to  the  use  of  the  partnership,  except  a  small 
lance  still  remaining  in  the  name  of  N.  D.  (another  of  the  partners)  afterwards 
dies,  and  the  partnership  is  carried  on  without  any  alteration  of  firm  till  the 
surviving  partners  become  bankrupt.  On  the  bill  of  V.  against  the  assignees 
of  the  bankrupts,  and  against  the  representatives  of  D.  it  was  decided  that  he  was 
entitled  to  the  stock  remaining  in  the  nam'e  of  N.  (the  other  creditors  in  respect 
of  stock  transferred  having  been  satisfied  their  demands),  as  being  sufficiently 
appropriated  ;  to  set  oS,  against  the  joint  note  of  himseli  and  his  son,  so  mucb 
of  the  money  received  by  the  partnership  out  of  the  sale  of  the  remainder  of  the 
stock  as  was  equal  to  the  amount  of  such  joint  note ;  to  prove  the  residue  as  a 
debt  against  the  estate  of  the  bankrupts ;  and  to  receive  from  D.^s  estate  the 
amount  of  the  deficiency. 

In  the  year  1793,  William  Devaynes,  Thomas  Croft,  John  Dawes,  and  the 
defendant  Noble,  carried  on  business  as  bankers,  in  partnership,  under  the  firm  of 
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Croft,  Devaynes,  and  Co.  During  the  same  and  the  following  year,  the  PlaintiS 
Benjamin  VtUliamyt  who  kept  caah  with  the  aaid  bankers  on  hia  own  private 
account,  borrowed  of  them  several  suma  of  money,  to  [694]  the  amount  of  £8500, 
and  to  secure  the  payment  of  the  money  so  borrowed,  signed  notes,  drawn  by  Noble 
(one  of  the  partners),  by  which  he  engaged  to  pay  to  the  partnership  the  several 
sums  so  borrowed,  on  their  re-transferring  to  him  (the  Plaintiff),  or  his  order,  certain 
proportional  sums  of  stock,  transferred  by  the  FlaintiH  into  the  name  of  Noble 
(amoimting  together  to  £8700  £4  per  cent.  Bank  Annuities,  and  £1425  £3  per 
cent  Reduced  Annuities),  as  a  collateral  security  for  the  payment  of  the  notes. 
The  notes  were  dated  respectively  the  10th  of  May  1793,  the  let  of  November  1793, 
and  the  6th  of  January  1794,  and  were  for  the  teapective  sums  of  £860,  £770,  \0s., 
and  £6916,  12s.  Sd. 

In  September  1796,  Thomas  Croft  (one  of  the  |»artnerB)  retired,  and  W.  Close 
entered  into  the  partnerahipfrom  which  time  the  busmess  was  carried  on  hy  Devaynes, 
Dawes,  Noble,  and  Close  till  Michaelmas  1800,  when  R.  H.  Croft  was  taken  into 
the  partnership.  At  Michaelmas  1803,  Close  retired,  and  Barwick  was  admitted 
a  partner  ;  after  which  the  business  was  carried  on  under  the  firm  of  Devaynes, 
Dawes,  Noble,  and  Co.,  and  continued  to  be  so  carried  on  by  the  surviving  partners, 
without  any  alteration  of  name,  after  the  death  of  Devaynes  (another  of  the  partners), 
which  happened  on  the  29th  of  November  1809.  The  bill  charging  that  the  name 
of  the  deceased  partner  continued  to  be  used  in  the  firm,  as  aforesaid,  with  the 
permission  of  his  representatives. 

The  bill  further  stated,  that  from  the  respective  times  of  their  several  transfers 
of  stock,  the  first  named  Plaintiff  continued  to  keep  a  private  cash  account  with  the 
finns  of  Croft, Devaynes,  and  Co.,  and  Devaynes,  Dawes,  Noble,  and  Co.,  as  his  buikers, 
down  to  the  2d  of  May  1810,  when  he  closed  his  private  ac-[595]-count  with  the 
partnership,  as  after  mentioned ;  and,  during  all  the  time  aforesaid,  Noble  received 
the  dividends  of  the  stock  transferred,  and  carried  the  same  to  the  plaintiff's  account 
in  the  partnership  books. 

The  bill  then  proceeded  to  state,  that  in  1806  both  the  Plaintiils  (father  and 
son)  borrowed  of  the  banking-house  or  firm  of  Devaynes,  Dawes,  Noble,  and  Co., 
£300,  for  which  they  gave  their  joint  note,  dated  the  2d  of  October  1806 ;  in  1807,  the 
further  sum  of  £990,  for  which  they  gave  their  joint  note,  dated  the  2d  of  Sej^ember 
1807 ;  and  in  1809,  the  further  sum  of  £3000,  for  which  they  gave  their  joint  note 
dated  the  2d  of  ifay  1809;  amounting  together  to £4290, so  borrowed  by.the Plaintiffs 
on  their  joint  account. 

That  Vulliamy,  the  father,  paid  off  all  the  £8500  borrowed  by  him  on  his  private 
account  (except  £2750)  on  the  5th  of  April  1809,  and  took  up  his  former  notes, 
and  gave  to  the  firm  of  Devaynes,  Davtes,  Noble,  and  Co..  a  fresh  note  for  the  sum 
then  remaining  due,  as  follows  : 

"  London,  April  5th,  1809.  I  promise  to  pay  to  the  order  of  Messrs.  Devaynes, 
'Dawes,  and  Co.  the  sum  of  £2750,  with  lawful  interest,  for  value  received,  they 
"  transferring  to  me,  or  my  order,  £8700  4  per  cents.,  and  £1425  Bed.  Ann.,  which 
"  they  hold  as  a  collateral  security.   B.  Vulliamy." 

That  this  note  was  written  by  Noble,  and  signed  by  the  Plaintiff,  and  by  him 
delivered  to  Noble  for  the  use  of  the  partnership,  and  kept  by  them  until  the  amount 
was  paid  off  by  the  Plaintiff,  on  the  2d  of  May  1810,  when  the  note  was  re-delivered 
to  hmi,  whereby  all  the  private  debt  of  the  said  Plaintiff,  for  securing  whereof  the 
stock  had  been  so  tramaerred,  became  satisfied  and  [696]  extinguished,  and  the 
stock  ought  to  have  been  re-transferred ;  but  the  same  being  considered  by  the 
banking-house  to  remain  in  Noble's  name  as  a  collateral  security  for  the  money 
advanced  to  both  Plaintiffs  on  their  joint  notes,  and  the  Plaintiff  Vulliamy,  the 
father,  having  a  high  opinion  of  the  honour  and  solvency  of  the  house,  he  (the  said 
Plaintiff)  did  not  require  a  re-transfer. 

On  the  1st  of  August  1810,  a  commission  of  bankrupt  issued  against  the  firm 
of  Devaynes,  Dawes,  Noble,  and  Go.,  under  which  the  Defendants,  Wilson,  Morris, 
and  Dorien,  were  appointed  assignees ;  and  the  bill  further  stated  that,  upon  the 
failnre  of  the  firm,  the  Plaintiff  VuUiamy,  the  father,  applied  to  Noble  respecting 
the  stock  so  standiiu;  in  his  name  and  transferred  to  him  as  aforesaid,  and  demanded 
a  re-transfer,  when  Noble,  to  the  Plaintiff's  great  surprise,  confessed  that  he  had,  with 
the  consent,  and  for  the  use,  of  the  banking-hoUBe,  and  during  Devaynes's  life-time. 
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Bold  out  the  whole  stock,  except  £1444,  8s.  lOd.  i  per  cents,  and  £1086,  19f.  5d. 
Bed.  3  per  cents.,  which  last  sums,  he  admitted,  were  then  still  standing  in  his  name, 
part  of  the  stock  so  transferred  to  him  as  aforesaid,  and  which  the  Plaintiff  required 
to  have  re-transferred  to  him  accordingly. 

The  bill  then  charged,  by  way  of  evidence,  that  the  stock  transferred  to  Noble 
was  the  property  of  Vulliamy,  the  father,  and  held  by  the  firm  only  in  trust  for 
him,  and  as  a  security  for  payment  of  the  money  due  from  him  to  them,  that  they 
regularly  gave  the  Plaintiff  credit  in  their  books  for  the  dividends,  down  to  the 
time  of  their  bankruptcy.  It  further  charged  that  the  whole  of  the  stock  (except 
the  £1444,  8s.  lOd.  4  per  cents,  and  £1083,  19s.  5d.  3  per  cents.)  had  been  sold  out, 
and  the  money  arising  from  the  sale  thereof  received  by  Devaynes  in  his  lifetime, 
and  by  the  buikrupts,  or  by  [697]  Ncble^  by  their  direction,  and  the  produce  applied 
to  the  use  of  the  partnersmp.  Ijiat  such  stock  was  elandratinely  and  fraudulently 
so  sold  out  and  applied,  the  Plaintifi  never  having  been  informed,  or  known,  thereof, 
until  after  the  house  had  stopped  payment,  when  Noble  acquainted  the  Plaintifl^a 
solicitor  therewith.  It  insisted  that  the  £4290,  which  remained  due  from  the 
Plaintiffs  on  their  joint  notes,  ought  to  be  set  oS.  against  the  produce  of  the  stock 
so  sold  and  disposed  of,  the  amount  whereof  was  charged  by  the  elder  Plaintiff  to 
constitute  a  debt  to  him  from  the  firm.  It  charged,  moreover,  that  the  personal 
estate  of  Devaynes  was,  and  ought  to  be  considered  liable  to  the  elder  Plaintiff  for 
the  amount  of  the  stock  sold  out,  or  for  bo  much  as  the  said  Plaintiff  could  not  set 
ofi  against  the  demand  of  the  bankrupt  in  respect  of  the  joint  notes  of  himself  and 
the  Co-plaintiff.  And  it  consequently  prayed,  that  the  said  Plaintiff  might  be 
declared  entitled  to  have  the  whole  of  the  stock  so  transferred  by  him  to  Ncble  for  the 
purposes  aforesaid  replaced  by  the  assignees  by  and  out  of  the  estate  of  the  bankrupts, 
m  the  first  instance,  or  b^the  Defendants  Cockerell  and  Booth  {Devaynes* s  executors), 
out  of  the  assets  of  their  testator  ;  that  accordingly  the  sums  of  £1444,  85.  lOd. 
4  per  cents,  and  £1083,  19a.  Srf.  3  per  cents.,  residue  of  such  stock,  might  be  repaid 
and  re-transferred  to  the  Plaintiff  ;  and  that  an  account  might  be  taken  of  the  stock 
sold  out,  and  so  much  as  should  appear  to  have  been  sold  out  upon  such  account 
taken  might  be  re-purchased  by  the  assignees,  or  by  Devaynes^s  executors,  out  of 
his  assets,  and  transferred  to  the  Plaintiff ;  and,  in  case  he  could  not  have  the 
amount  thereof  so  re-purchased,  then  that  he  might  be  declared  entitled,  and  be 
permitted,  to  set  off  so  much  of  the  money  which  had  been  received  by  Noble  and 
his  partners  as  should  be  sufficient  to  answer  and  satis^  the  amount  of  [698]  ^he 
joint  notes  of  the  Plaintiffs,  or  so  much  as  was  then  due  in  respect  thereof,  and 
that  the  notes  might  thereupon  be  decreed  to  be  delivered  up,  and  the  Plaintiff 
Vulliamy,  the  father,  declared  a  creditor  uwm  the  estate  of  the  bankrupts  for  the 
residue ;  and,  in  case  the  Court  should  be  of  opinion  that  the  said  Plaintiff  could  not 
be  permitted  such  set-off,  then  that  he  might  be  declared  a  creditor  for,  and  entitled 
to  prove  under  the  commission,  the  whole  amount  of  the  produce  of  the  stock  so 
sold  and  disposed  of,  and  entitled  to  receive  satisfaction  out  of  Demynes's  personal 
assets  for  so  much  of  the  stock  &b  should  appear  to  have  been  sold  and  applied  to  the 
use  of  the  firm  in  his  lifetime  and  whilst  he  continued  a  partner,  so  that  he  might 
receive  the  full  amount  thereof  in  manner  aforesaid  ;  and  that  the  Defendants 
(the  executors  of  Devaynes)  might  therefore  either  admit  assets  or  account  in  tlie 
usual  manner ;  and  that  all  necessary  directions  might  be  given  accordingly.  The 
bill  likewise  prayed  an  injunction  from  sale  of  the  stock  remaining  in  the  name 
of  Noble,  and  from  all  proceedings  at  law  in  respect  of  the  joint  notes  of  the  Plaintiffs. 

The  Defendants,  N<Me,  and  the  assignees  of  tHe  bankrupts,  by  their  answer, 
admitted  that,  from  the  time  of  the  respective  transfers  of  stock  made  to  him  as 
aforesaid,  to  the  months  of  April  and  June  1803,  respectively,  the  Defendant  Noble 
received  the  dividends,  and  the  same  were  entered  in  the  books  of  the  partnership 
to  the  account  of  the  Plaintiff,  the  father,  and  carried  to  his  credit.  They  admitted 
the  borrowing  of  the  three  several  sums  of  £300,  £990,  and  £3000,  by  both  Plaintiffs, 
and  that  for  securing  the  payment  of  the  last-mentioned  sum,  they  gave  their  joint 
note  dated  the  6th  of  May  1809,  as  aforesaid ;  but  said  that,  for  securing  the  two 
first  sums,  the  Plaintiff,  the  father,  [599]  ^ve  two  separate  notes  signed  by  hinuelf 
only  ;  and  they  admitted  that  the  said  PlamtiS  had  sinee  paid  off  the  whole  amount 
of  his  separate  debts  to  the  partnership,  as  in  the  bill  mentioned,  except  the  amount 
of  the  two  last-mentioned  notes ;  and  that  the  same,  together  with  the  amount  of 
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the  joint  note  for  £3000,  and  interest  upon  a&  of  them,  still  remained  due  and  owing 
from  the  Plaintiffs  respectively. 

They  admitted  that  no  part  of  the  stock  transferred  by  the  Pkintiff  to  Noble 
had  ever  been  re-transferred  to  the  Plaintii!  ;  and  Noble  said,  that  the  reason  why 
the  same  had  not  been  re-transferred,  during  the  solrency  of  the  house,  was,  because 
the  PJaintiS  had  always  remained  indebted  to  the  house  during  that  time.  They 
said,  that  while  the  stock  remained  in  Noble's  name,  no  separate  or  particular 
account  was  kept  thereof,  but  the  same  was  mixed  with  other  stock,  in  the  same 
respectiTe  funds,  standing  in  the  name  of  NMe,  which  belonged  to  the  partnership, 
and  to  various  other  persons  who  had  accounts  with  the  partnership ;  and  that 
the  whole  of  such  stock  was  carried  to  the  general  accounts  of  the  respective  funds. 
That  in  June  1803  there  was  standing  in  Noble's  name,  on  such  mixed  or  general 
account,  £24,044,  85.  lOd.  4  per  cents.,  and  £76,277,  I3s.  lOd.  3  per  cents.,  and  the 
further  sum  of  £12,000  4  per  cents.,  in  the  name  of  some  one  or  more  of  the 
remaining  partners  of  the  firm,  and  on  account  thereof  ;  which  several  sums  of 
£24,044,  Ss.  lOd.,  and  £12,000  4  per  cents.,  and  £76,277,  IZs.  lOd.  3  per  cents., 
were  then  respectively  applicable  to  the  payment,  as  well  of  the  stock  transferred 
by  the  Plaintiff,  as  of  that  belonging  to  the  several  other  persons  who  had  claims 
thereon  respectively.    That,  between  the  month  of  June  1803  and  the  month  of 
November  1809,  the  Defendant  Noble  [600]  at  times  received  into  his  name  several 
other  sums  of  the  like  respective  stocks,  both  on  account  of  the  banking-house, 
and  of  other  persons,  which  were  in  like  manner  carried  to,  and  blended  with 
the  two  general  accounts  aforesaid ;  and  that  he  also,  during  such  last-mentioned 
period,  from  time  to  time  sold  or  transferred  out  of  the  said  mixed  or  general  funds, 
various  parts  thereof,  as  occasion  required,  so  that  the  aggregate  amount  of  the 
laid  hinda  was,  dturin^  all  that  time,  continually  varying.   They  admitted,  that 
there  were  than  standmg  in  the  name  of  Noble,  the  £1444,  13s.  lOd.  4  per  cents., 
and  £1083,  19s,  5d.  3  per  cents,  stated  in  the  bill,  and  that  the  same  had  always 
been  standing  in  his  name,  ever  since  the  Plaintiff's  stock  had  been  so  transferred 
to  him  ;  but  they  said  that  the  same  were  the  respective  balances  of  the  said  two 
general  accounts,  and  appeared  to  have  arisen  from  various  purchases  and  sales 
of  such  stocks  respectively,  with  which  the  Plaintiff's  original  stock  had  no  con- 
nection.   They  admitted  that  the  whole  produce  arising  from  the  sale  of  the  Plain- 
tiff's stock  was  received  by,  and  applied  to  the  use  of  the  firm,  and  that  the  interest 
and  dividends  thereof,  aner  the  same  was  sold  out,  were  continued  to  be  carried 
to  the  Plaintiff's  credit  on  his  account  with  the  firm ;  but  they  denied  that  this 
was  done  with  any  fraudulent  design  towards  the  Plaintiff,  and  said  that  the  firm 
was  always  ready,  jduring  its  solvency,  to  have  re-transferred  the  same  to  the  Plaintiff 
at  his  request,  and  on  payment  01  what  was  owing  from  him ;  and  they  sub- 
mitted whether,  under  all  the  circumstances,  the  Plaintiff  was  entitled  to  such 
set-off  as  was  claimed  by  the  bill,  and  whether  the  Defendants,  notwithstanding 
such  sale,  ought  not  to  be  permitted  to  sue  the  Plaintiffs  respectively  on  the  notes 
BO  due  as  aforesaid,  and  particularly  upon  this  joint  note  for  £3000,  if  they  refused 
to  take  up  and  pay  the  same.    [601]  They  insisted  that  the  Plaintiff  was  not  en- 
titled to  have  the  £1444,  83.  lOd.  4  per  cents.,  and  £1083,  19s.  6d,  3  per  cents., 
remaining  in  Noble's  name,  transferred  to  him,  inasmuch  as  the  said  sums  were 
not  (except  as  to  some  very  small  part  thereof)  parcel  of  his  original  stock,  but  had 
arisen,  in  the  manner  before  mentioned,  from  subsequent  purchases  and  sales  of 
stock  unc(mnected  therewith ;  but  that  the  same  ought  to  be  considered  as  part 
of  the  general  estate  of  the  bankrupts,  and  the  Plaintiff  only  entitled  to  prove  under, 
the  commission  in  respect  of  such  demand  as  he  might  be  able  to  establish  thereon. 

There  was  evidence  in  the  cause,  the  material  facts  of  which  may  be  collected 
from  the  arguments  and  the  judgment. 

Sir  A.  Piggotl,  Trotoer,  and  Boupell,  for  the  Plaintiffs. 

The  answer,  which  has  been  read,  comprehends  all  the  facts  which  constitute 
the  equity  of  this  case. 

In  1793,  the  Plaintiff,  Benjamin  VuUiamy,  had  occasion  for  a  sum  of  money, 
vhieh  he  borrowed  of  the  house  of  Devaynes  and  Co.,  and  for  the  repayment  of  which 
he  gave  notes,  and  pledged  certain  sums  of  stock  as  a  collateral  security,  which 
stock  was  transferred  accordingly  intp  the  name  of  NtMe,  one  of  the  partnov  in 
the  firm.   In  Novemb&r  1809  Vevaynea  died,  but  his  name  remained  in  the  firm 
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down  to  the  time  of  the  bankruptcy,  with  the  assent  of  his  representatiTes.  The 
PlaintiS  continued,  during  all  this  time,  to  keep  a  private  cash  account  with  the 
house.  In  1806,  lie  borrowed  £300,  for  which  he  gave  his  separate  note.  In 
1807,  he  borrowed  the  further  sum  of  £990,  for  which  he  gave  nis  separate  note 
also.  And  in  May  1809  both  Plamtiffs  gave  their  joint  note  for  £3000.  [602]  AH 
these  transactions  took  place  in  Demynes's  lifetime.  Before  the  death  of  Devaynes 
all  the  debts  owing  by  tne  PlaintifF  to  the  partnership  had  been  paid,  except  what 
was  due  upon  the  last-mentioned  notes.  At  that  time  it  appears,  that  there  was 
no  stock  remaining  which  could  have  been  transferred  ;  however,  the  Plaintiff 
did  not  apply  for  a  transfer,  having  no  suspicion  as  to  the  responsibility  of  the  house. 
Now  it  is  contended,  that  the  sums  which  are  due  on  these  notes,  particularly  the 
last  of  them  (that  for  £3000),  constitute  a  difTerent  debt  from  that  for  thesecuxity 
of  which  the  stock  had  been  transferred  into  the  name  of  Noble,  from  the  circum- 
stance of  its  being  a  joint  debt.  But  we  must  attend  to  what  was  at  the  time  the 
actual  situation  of  the  parties,  in  order  to  see  whether  the  circumstance  of  its  being 
a  loan  to  the  father  and  son  jointly,  instead  of  to  the  father  only,  does  in  this  case 
make  any  real  difference.  Oonsideried  as  a  loan  to  the  father,  it  was  (in  fact)  a  loui 
to  him  of  his  own  money  ;  for  the  stock  had  at  that  time  been  sold,  and  the  pro- 
duce (which  was  the  Plaintiff's  own)  had  been  unjustly  appropriated  by  the  partner- 
ship. What  can  afford  more  decisive  evidence  of  an  understanding  between  the 
parties,  that  the  stock  should  remain  a  security  for  the  joint  and  separate  debt, 
than  its  having  been  suffered  to  continue  in  Noble's  name,  after  all  the  original 
debt  had  been  paid  off,  and  after  the  new  joint  and  separate  debt  had  been  con- 
tracted 1  With  regard  to  the  acta  of  Noble,  committed  without  the  mivity  or 
consent  of  the  Plaintiff,  they  can  make  no  difference  in  the  nature  of  theTlaintifi's 
rights.  The  Plaintifi  did  not  sanction  the  violation  by  Noble^  of  his  duty  as  a  trustee, 
by  blending  the  stock  committed  to  him  by  the  Plaintiff,  with  the  stock  committed 
to  him  by  other  persons.  It  is  this  circumstance  which  constitutes  the  difference 
between  the  present  case  and  all  those  which  [603]  ^ere  before  the  Master  of  the 
Rolls,  upon  the  exceptions  to  the  Master's  Report.  The  stock  transferred  into 
the  name  of  Noble  was  -so  transferred  to  him  as  a  trustee  for  the  Plaintiff.  If  he 
had  performed  his  duty,  that  stock  would  now  be  remaining  in  the  Bank  of  England, 
and  there  could  be  no  question  as  to  the  Plaintiff's  right  to  have  it  specifically  re- 
transferred.  As  that  is  not  the  case,  he  contends  that  he  is  entitled  to  have  it  re- 
placed, or  to  have  the  notes  for  which  it  remained  a  security  delivered  up  to  him 
as  being  substantially  satisfied  out  of  the  produce  of  the  stock  sold,  and  the  residue 
made  good.  With  regard  to  the  stock  admitted  to  be  still  remaining  in  the  name 
of  Noble,  it  is  clear  that  the  Plaintiff  is  specifically  entitled  to  the  4  per  cents.,  because 
it  is  also  admitted,  that  the  whole  amotmt  of  that  description  of  stock,  which  had 
been  committed  to  him  by  others,  had  been  restored  {N^ :  This  fact  aj^wared  by 
the  schedule  to  the  answer) ;  and  as  to  the  3  per  cents.,  although  it  cannot  be  traced 
with  equal  certainty  to  be  specifically  a  part  of  the  Plaintiff's  property,  yet  the 
fact  that  it  is  so,  is  made  to  appear  highly  probable. 

The  case  against  Devaynes^s  estate  (the  equity  of  which  is  now  settled)  is  that 
hia  assets  are  clearly  responsible  for  the  deficiency  of  the  partnership  estate  to  make 
good  these  demands,  and  that  they  may  be  followed  in  this  Court  for  such  purpose. 

Most  of  the  questions  which  will  here  be  agitated,  were  before  the  Master  of 
the  Rolls  in  Devaynes  v.  Ncble  (1  Mer,  529;  Ex  parte  Kendall,  17  Ves.  514), 
to  which  it  is  now  necessary  only  generally  to  refer.  But,  with  respect  to  the  re- 
sponsibility of  Devawies^s  estate,  His  Honour's  observations  on  that  [6041  ^ 
ClayUytCs  case,  which  relates  to  the  Exchequer  bills  sold  by  the  house  in  DevayMs^i 
lifetime,  and  the  produce  applied  to  the  use  of  the  partnership,  particularly  apply 
(p.  578,  579).  r-  r  r  /  rr 

Sir  8.  Romilly  and  Palmer,  for  the  Defendants  (the  assignees).  The  questions 
which  concern  us,  are  two,  first,  as  to  the  stock  admitted  to  be  remaining  in  the 
name  of  Noble,  whether  the  Plaintiffs  are  entitled  to  have  it  transferred  to  them. 
Secondly,  whether  they  are  entitled  to  set  off  the  produce  of  the  stock  sold  against 
their  notes  remaining  in  the  hands  of  the  assignees.  The  rest  of  the  case  conceros 
only  Devaynes's  representatives. 

Now,  as  to  the  stock  remaining,  and  with  regard  to  the  4  per  cent,  stock  particu- 
larly, it  is  said,  that  it  must  belong  specifically  to  the  Plaintiff  Benjamin  Vimiamy, 
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beeauM  all  stock  of  the  same  description  wkich  belonged  to  the  other  customers 
of  the  house  has  already  been  re-transferred  to  them.  But,  when  the  oaae  is  thus 
represented,  the  circumstances  of  it  appear  to  have  been  forgotten.  It  might  in- 
deed be  so  said,  supposing  the  stock  had  always  remained  in  the  name  of  NebU  ; 
but  that  was  not  the  case :  it  was  from  time  to  time  transferred  into  other  names, 
sold  out,  and  fresh  stock  purchased.  At  one  period  it  was  reduced  to  £444, 
8s.  \0d.  That  sum  was  unquestionably  not  VuUiamy's^  because  at  that  time  (5th 
April  1805)  there  were  many  sums  of  stock  belonging  to  differennt  customers 
of  the  house,  which  had  been  sold  out,  and  not  yet  replaced.  It  is  impossible  to 
say,  then,  that  this  is  Vulliamy's  stock,  that  it  is  the  same  identical  stock  [606]  which 
Vulliamy  had  transferred  to  Noble.  With  regard  to  the  whole  of  this  stock,  the 
4  per  cents,  as  well  as  the  3  per  cents.,  it  is  evident,  therefore,  that  the  Plaintifi 
is  only  entitled  to  stand  in  the  situation  of  a  person  having  a  claim  on  the  house 
in  respect  of  stock  truisferred  to  the  house  as  a  security,  and  sold  by  them  in  viola- 
tion of  their  engagement.  The  partners,  also,  are  not  the  same  as  at  the  time  when 
the  stock  was  sold,  and  the  breach  of  trust  thereby  committed.  Barwide  was 
admitted  into  the  house  afterwards ;  and,  subsequently  to  his  becoming  a  partner, 
stock  was  purchased  to  a  consulerable  amount.  However,  there  is  no  pretence 
for  saying  that  the  stock  is  to  be  considered  as  a  security,  even  for  more  than  the 
sums  actually  advuioed  by  Vulliamy  on  his  own  separate  account,  not,  therefore, 
for  the  £3000,  for  which  the  Plaintiffs  gave  their  joint  note. 

In  support  of  this  part  of  the  argument,  Adama  v.  Claxton  (6  Ves.  228)  was 
referred  to ;  and  on  the  question  of  set-off,  Ex  parte  Stephens  (11  Ves.  24),  and 
ExparU  Hanson  (12  Ves.  346.  And  see  18  Ves.  232 ;  1  Rose,  156,  273,  and  Addis 
V.  Knight,  2  Mer.  117). 

Leachf  Wetherell,  and  Ah&rcromhie,  for  the  Defendants  (representatives  of 
Bnaynes).  The  notes  first  ^iven  furnish,  upon  the  face  of  them,  evidence  of  the 
nature  of  the  transaction,  whuh  was  that  the  stock  transferred  was  not  to  stand  as  a 
security  for  the  general  balance,  but  for  particular  advances,  a  fractional  part  of 
snch  stock  being  to  be  re- transferred  upon  the  payment  of  each  separate  note. 

Each  successive  partnership,  as  one  partner  died  or  retired,  and  another  was 
admitted,  stood  to  the  Plain-r606}-tiff  in  the  same  situation  as  the  partnership 
immediately  preceding ;  in  other  words,  became  a  debtor  to  him  for  the  stock 
deposited.  This  the  assignees  do  not  dispute.  It  is  assumed,  and  taken  for  granted. 
To  many  of  the  objects  sought  by  this  bill  it  is  the  duty  of  Devaynes^s  representatives 
to  lend  their  assistance.  Noble  was  constituted  by  the  partnership,  and  by  Vvlliamy 
himself,  a  trustee  for  Vvlliamy.  He  was  also  a  trustee  for  other  persons  besides 
yuUiamy.  The  PLintiff's  original  stock  cannot  be  considered  as  standing  in  Noble's 
name ;  for  it  is  certain  that  nothing  of  that  original  stock  was  remaining  at  the  time 
cf  the  bankruptcy.  But  why  was  that  stock  transferred  into  the  name  of  NeMe, 
which  was  found  standing  in  his  name  at  the  time  of  the  bankruptcy  1  It  was  so 
transferred  in  order  pro  kento  to  wable  him  to  execute  the  several  trusts  which  had 
been  reposed  in  him.  There  is  a  long  detail  of  transfers  of  stock  in  the  answer  ; 
but  the  only  question  on  the  record  is,  whether  the  stock  is  there  now  upon  trust 
for  Vulliamy  or  for  the  general  estate  of  the  banking-house.  It  cannot  be  in  trust 
for  the  banking-house,  and  therefore  must  be  for  Vidliamy  only. 

The  next  question  is  as  to  the  claim  of  set-off.  And  admitting  the  bankrupts  to 
be  debtors  for  the  amount  of  the  stock  by  having  assumed  the  debt  of  the  prize 
partnership,  upon  what  principle  can  this  claim  be  resisted  t  It  is  a  perfectly  good 
ground  of  equitable  set-on,  notwithstanding  the  joint  liability  of  the  father  and  son. 

On  this  part  of  the  case,  indeed,  the  absignees  threw  out  a  point  of  some  diflSculty  ; 
but  they  did  not  rest  upon  it.  Baneick,  individually,  was  never  a  debtor ;  and  yet, 
when  he  assumes  the  liabilities  of  the  banking-house  by  becoming  a  partner,  he 
constitutes  himself  a  debtor  in  [607]  respect  of  those  liabilities.  He  holds  out  to 
the  public  that  he  is  responsible.  But,  morally  speaking,  it  would  be  attended  with 
some  difficulty  to  attempt  to  ijiake  out  that  he  ought  not  to  be  held  liable.  He  had 
been  a  clerk  in  the  house  for  many  3:  ears.  And  can  it  be  presumed  that  he  was 
BO  Ignorant  of  the  concerns  of  the  house  as  not  to  know  of  the  stock  standing  in  the 
name  of  NoUe^  and  of  the  manner  in  which  it  had  been  converted  %  Suppose  that 
he  was  ignorant,  however,  yet,  where  one  of  two  innocent  persons  must  suffer, 
thm  can  be  no  question  that  a  partner,  not  choosing  to  enquire  into  the  state  of 
a  XVI.— 8* 
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hia  house,  ia  leaa  an  object  of  compassion  than  a  mere  stranger  confiding  in  the 
assurances  made  to  him. 

What  we  have  to  contend  is,  that,  when  the  PlaintlfF  states  that  he  has  assumed 
the  several  partnerships  as  they  were  formed  in  succession,  for  his  debtors,  the 
efieet<^  his  so  assuming  each  successive  partnership  in  its  turn,  is  to  release  the 
prior  partnershipb.  True,  the  Plaintiff  aavs  to  the  representatives  of  Devaynes, 
Vour  estate  shall  not  benefit  by  the  concealed  fraud  of  your  testator ;  ^nd  if  there 
were  no  more  in  the  case,  this  would  be  unanswerable.  But  was  the  loss,  which  has 
accrued,  really  ocoasioned  by  the  concealment  of  which  VvUiamy  complains,  or  by 
his  own  faUure  to  do  that  which  common  prudence  would  have  suggested  1  It  is 
no  matter  whether  there  was  concealment  or  not,  if  his  loss  was  not  the  consequence 
cf  the  concealment.  Why  did  he  not.  in  May  1810,  call  for  a  re-transfer  ?  He 
was  then  in  a  condition  to  do  so,  and  the  loss  he  has  sustained  is  really  imputable 
to  his  own  negligence.  From  the  mcment  when,  having  it  in  his  power  to  call 
for  a  re-transfer,  he  neglected  to  do  so,  Noble  only,  and  not  the  partnership,  ought 
to  be  considered  as  the  trustee  of  Vuiliamy.  Can  it  be  said,  in  a  Court  of  Equity, 
that  the  estate  of  a  deceased  person  is  char^e-[608]-able  for  a  loss  occasioned  solely 
by  the  waM  of  that  common  prudence  which  every  man  ought  to  exercise  in  the 
management  of  his  own  afiairs  1 

The  suit  is  besides  defective  for  want  of  parties.  Why  are  Deoaynes^g  repre- 
sentatives brought  before  the  Court  but  upon  the  ground  that  Devaynes  was  a  partner 
at  the  time  when  the  fraud  was  committw  1  But.  upon  the  same  ground,  any  other 
person  who  was  a  partner  at  the  time  the  fraud  was  committed  ought  equally  to 
be  made  a  party  to  the  suit.  Close  was  a  partner  until  Michaelmas  1803,  and  long 
before  that  period  all  the  stock  had  been  sold  out.  Therefore  it  is  impossible  that 
the  PlaintifEs  can  have  the  relief  sought  by  them  without  bringing  him  also  before 
the  Court ;  that  is,  supposing  the  Court  should  hold  Devaynes's  estate  liable.  Otfa^ 
vise,  there  is  no  necessity  that  the  cause  should  stand  over  for  that  purpose. 

The  question  in  this  case  lies  in  a  very  narrow  compass,  and  is  not  at  all  the  same 
with  those  which  were  before  the  Master  of  the  Rolls  in  Devaynes  v.  Noble,  and  which 
turned  on  the  fact  of  the  adoption  of  the  new  firm  by  the  creditors  of  the  old. 

[The  Lord  Chancdlor.  It  is  very  difficult  to  establish  the  identUy  of  sums  <^ 
stock  sold  by  a  trustee,  who  is  trustee  for  several  persons  as  to  those  sums.  Suppose 
a  man  holds  £30,000  stock  in  trust  for  dif!erent  persons,  and  that  he  sells  £20,000, 
his  representatives,  or  his  general  creditors,  have  no  right  to  say  the  remaining 
£10,000  is  part  of  hia  general  estate.  So  far  is  very  clear.  But,  suppose  he  has  sold 
the  whole  £30,000,  and  has  afterwards  bought  £5000.  Would  that  £5000  be  (or 
not  be)  a  part  of  his  general  estate  t  That  is  the  present  question ;  [609]  or  rather  it 
is  stronger  still ;  for  this  is  the  act  of  third  persons.  The  view  in  which  the  case 
was  put  by  Mr.  Palmer  I  take  to  be  this  :  The  stock  was  sold  out  by  the  old  partner- 
ship, and  the  produce  applied  to  the  use  of  the  old  firm.  The  new  partnership 
afterwards  assumes  the  debts  of  the  old  partnership ;  and  stock  is  then  purchased 
generally.  Does  the  circum^Ance  of  their  having  assumed  themselves  to  stand 
in  the  place  of  the  old  partnership  raise  an  inference  that  the  stock  replaced  was 
meant  to  be  appropriated  t]  {Note  :  It  was  upon  this  point  that  the  case  of  Adams 
V.  Claxton^  before  cited,  was  particularly  referred  to.) 

For  Devaynes's  representatives.  From  the  moment  the  Plaintiff  might  have 
called  for  a  re-tranafer  and  did  not  do  so,  he  must  be  considered  as  having  repudiated 
all  claim  upon  Devaynes^s  estate,  whether  he  knew  the  stock  was  standing  in  the 
name  of  Noble  alone,  or  believed  it  to  be  in  the  names  of  all  the  partners.  If  he  then 
suffered  it  so  to  continue,  he  must  be  taken  to  have  consoited  to  the  new  partner- 
ship becc  ming  trustees  upon  a  new  footing  altogether. 

[The  Lord  Chancellor.  I  put  out  of  the  case  Noble's  declaratron,  that  the  stock 
would  have  been  re-transferred,  if  all  the  m<'iiey  had  been  paid.  {Note:  This  was 
stated  in  the  answer  of  the  Defendants,  the  bankrupts.)  These  are  words  of  course, 
and  go  for  nothing  in  mv  mind.  The  question  is,  whether  the  trust  continued 
after  the  separate  debt  of  rvlliamy  the  father  was  paid.] 

For  Devaynes's  representatives.  Supposing  the  stock  had  stood  in  Devaynes's 
name  at  the  time  of  his  death,  it  would  have  been  the  same  [610]  thing ;  the  Plaintiff 
ought,  in  that  case,  to  have  called  on  the  surviving  partners.  The  survivors  alone, 
and  not  Devaynes's  representatives,  were  the  persons  to  transfer  the  stock— they 
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vere  the  persons  to  wind  up  the  concern — to  sue  and  be  sued— to  pay  the  debts  of 
the  partnership,  and  do  all  other  acta  in  anv  way  relating  to  the  pbrtnerahip. 
Illustrate  this  Ij  the  case  of  bailmmt ;  the  bailor  paya  off  his  debt,  and  is  entitled 
to  call  for  restitution.  One  of  his  tvo  pawnees  dies.  Can  the  bailor,  by  protracting 
a  trust  which  has  ceased,  make  his  representatives  liable  ?  In  the  present  case, 
it  was  as  much  a  new  bailment  to  Noble,  as  if  Vvlliamy  had  actually  received  the 
stock,  and  re-transferred  it  out  of  his  own  name,  into  the  name  of  Noble.  Then 
it  is  impossible  to  say  that,  when  the  original  purpose  ceased,  for  which  the  stock 
was  transferred  to  Noble,  and  the  stock  was  notwithstanding  continued  in  the 
name  of  Noble,  it  was  not  so  continued  for  other  purposes.  This  is  more  than  a  case 
of  negligence.  There  was  an  actual  design  to  alter  the  nature  of  the  toansaction. 
If  D^aynea's  estate  is  indeed  liable,  Cloge  or  his  representatives  ought  to  be  before 
the  Court. 

[The  Lord  Chancellor.  No ;  you  contend  that,  as  Devaynes  went  out  of  the 
house,  the  continuing  partners  took  the  fraud  upon  themselves ;  and  Devaynes's 
estate,  if  to  be  touched  at  all,  cannot  be  touched  till  there  is  a  deficiency  of  all  the 
other  partners.  If  so,  then  Close,  who  went  out  of  the  partnership  before  Devayne$ 
died,  cannot  be  touched  except  in  case  of  a  deficiency  of  Devai^nes's  estate.] 

For  Devaynes's  representatives.  The  circumstance  which  distinguishes  the 
present  case  from  all  the  others  that  have  arisen  out  of  this  bankruptcy,  is,  that  this 
is  a  transaction  of  a  peculiar  [611]  nature  between  individuals,  not  necessarily 
arising  out  of  their  situation  as  bankers  and  customers.  The  reason  that  Vulliamy 
did  not  call  for  his  stock,  when  he  was  in  a  situation  to  call  for  it,  was,  because  he 
had  reliance  on  the  new  partnership,  and  having  such  reliance,  entered  into  a  new 
contract  with  them.  Here  then  the  transaction  was  completely  altered,  and  all 
privity  with  the  estate  of  Devaynes  ceases. 

Sir  A.  Piggott  in  reply.  ]t  has  been  said,  the  stock  cannot  be  identified.  But 
this  is  a  case  in  which  diere  has  been  a  trust  account  of  stock,  and  it  is  only  necessar} 
to  recur  to  the  schedules,  to  see  that  all  the  cestui  que  trusts,  except  Vulliamy,  have 
been  fully  satisfied  by  a  re-transfer  of  the  stocks  entrusted  to  Noble ;  and  what  is 
left  is  not  sufficient  to  answer  Vulliamy's  claim.  How  then  can  it  be  said,  that  this 
balance  does  not  specifically  belong  to  Vulliamy  t  If  it  was  considered  as  the 
property  of  the  house,  how  comes  it  that  it  was  not  sold  out  to  meet  the  distresses 
of  the  house  t  It  is  enough  thf  t  it  was  left  unapplied,  to  shew  that  the  house  did 
not  so  consider  it.  But,  ifnot  the  property  of  the  house,  whose  property  was  it  but 
Vulliamy's '?  It  is  clear  upon  the  evidence,  that  this  stock  was  sufierea  specifically 
to  remain,  for  the  express  purpose  of  repaying  VtiUiamy  pro  tanto ;  and  this  is 
admitted  by  the  very  argument  upon  whi(^  most  stress  has  been  laid  on  the  other 
side  ;  that  argument  supposing  that  the  other  cestui  que  trusts  have  not  been  satisfied. 

The  obligations  of  the  house  were  in  no  respect  altered  or  varied  by  the  cir- 
cumstance of  Barwick's  being  taken  as  a  partner  into  it.  Barwick  was  admitted, 
as  a  partner,  in  1803,  having  for  several  years  previously  acted  as  a  clerk  to  the  house. 
No  notice  was  given  of  [612]  his  admission,  and  no  change  of  firm  took  place.  By 
this  simple  statement,  the  Court  is  relieved  from  the  necessity  of  considering  any 
nice  questions  of  law.  as  to  the  liabiUties  of  partners  entering  into  a  house,  in  respect 
of  its  previous  transactions. 

\The  Lord  Chancellor.  Where  one  who  has  been  employed  as  a  clerk  in  a  bank- 
ing-house becomes  a  partner,  he  must  certainly  ^  taken  to  have  known  something 
iA  the  state  of  the  accounts  of  the  house  during  the  time  that  he  was  so  employed 
by  it ;  to  have  been  generally  acquainted  with  the  transactions  of  the  house  during 
that  period.  And  here,  besides,  the  same  transactions  continued,  to  a  certain 
extent,  to  be  still  carried  on,  after  he  became  a  partner.] 

In  reply.  Upon  the  point  of  set-off,  there  can  be  no  question,  as  to  the  two 
separate  notes  of  Vulliamy  the  father,  that  there  would  be  a  clear  set-ofi  at  law. 
But,  as  to  the  joint  note  of  the  father  and  son,  can  it  be  contended  that  this  is  not 
a  fair  case  of  equitable  set-off  1  This  was  not  money  borrowed  for  the  use  of  the 
son.  The  father  carried  on  business  by  himself,  till  he  admitted  his  son  into  partner- 
ship ;  and  the  money  was  borrowed  by  father  and  son,  in  respect  of  the  trade  in 
which  they  were  now  become  jointly  interested. 

[The  Lord  Chancellor.  The  stock  being  the  property  of  the  father  alone,  there 
can  be  no  doubt  that,  at  law,  he  would  be  entitled  to  a  set-ofE  in  respect  of  his  separate 
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notes  ;  but  there  is  a  difficulty  as  to  the  joint  note  of  father  and  son.  What  is  the 
evidence  of  there  having  been  an  agree-figlSl-nient  that  this  stock  should  be  held 
as  a  security  for  the  joint  debt  1] 

/tt  reply.  That  evidence  is  to  be  found  in  the  nature,  and  in  the  continuiui'e, 
of  the  transaction.  And  when'  all  circufnstances  are  taken  together,  and  coupled 
with  the  fact,  that  no  re-transfer  was  called  for,  and  the  books  being  attended  to, 
in  which  bcth  Vulliamys,  the  father  and  son,  are  credited,  and  the  accounts  made 
up  according  to  this  course  of  dealing  and  mutual  understanding  between  the 
parties,  it  is  impossible  not  to  infer  an  intention  that  the  stock  of  Vulliamy  should 
remain  a  security  for  all  the  notes,  both  his  own  separate  notes,  and  the  joint  note 
of  himself  and  his  son.  It  appears,  too,  that  a  joint  note  of  the  father  and  son  was 
actually  paid  on  the  6th  of  October  1809,  and  that  before  the  partnership  had  taken 
place  between  them.  Then,  how  can  it  be  doubted  that  this  was  the  real  nature 
of  the  transaction,  when  Vulliamy  does  not,  on  the  payment  of  this,  or  of  any  other 
notes,  call  for  a  re-transfer  Y 

Dec  9.  The  Lord  Chancellor  [Eldon].  This  is  a  bill  by  creditors  seeking  relief, 
due  to  them  under  tvery  consideration  which  moral  justice  can  fumisn ;  but 
whether  it  is  sought  consistently  with  the  principles  of  a  court  of  equity  is  another 
question.  The  object  of  the  bill  is  either  to  have  the  stock  re-transferred,  or  its 
amount  specifically  replaced  ;  or  else  to  be  permitted  to  set  ofi  separate  notes  of 
the  father,  as  well  as  the  joint  note  given  by  both  Plaintiffs,  against  so  much  of  the 
produce  of  the  stock  (sold  out  under  circumstances  the  most  fraudulent)  as  should 
be  sufficient  to  answer  them.  [614]  And  it  is  insisted  that  this  stock,  although 
the  sole  property  of  Vulliamy  the  father,  may  be  considered  as  connected,  not 
only  with  the  separate  estate  of  the  father,  but  with  the  joint  debt  of  the  father 
and  son — not  indeed  at  law,  for  it  is  not  contended  that,  at  law,  it  can  be  so  con- 
sidered ;  but  in  equity.  The  bill  then  goes  on  to  pray  that,  if  this  set-off  be  allowed, 
the  smaller,  but,  if  not,  the  larger  sum  may  be  permitted  to  be  proved  against  the 
estate  ;  and,  in  case  the  sources  should,  altogether,  be  insufficient  to  make  good 
the  entirety  of  the  Plaintiff's  demand,  then  that  he  maybe  declared  entitled  to  have 
satisfaction  out  of  Devaynes's  assets  for  the  remainder.  And  the  relief  is  prayed 
in  this  form,  because  it  is  admitted  that,  if  Devaynes's  estate  is  liable  to  Vulliamy. 
it  will  also  be  entitled  to. throw  the  burthen,  as  far  as  it  is  possible,  on  the  estate 
of  the  bankrupts. 

There  is  a  peculiarity  in  the  circumstances  of  the  present  case,  which  distin- 
guishes it  from  every  other  in  which  the  liability  of  a  d^^ased  partner  has  come  in 
question.  It  is  an  admitted  fact,  that  no  notice  was  given  of  the  dissolution  of  the 
partnership  by  the  death  of  Devaynes,  But  I  conceive  that  the  death  of  a  partner, 
of  itMlf,  works  a  dissolution  of  the  partnership ;  ancf  I  am  not  prepared  to  say, 
notwithstanding  all  I  have  read  on  the  subject,  that  a  deceased  partner's  estate 
becomes  liable  to  the  debts  of  the  continuing  partners  for  want  ot  notice  of  such 
a  dissolution.  If,  however,  a  surviving  partner  deals  with  the  customers  in  the 
character  of  executor  as  well  as  partner,  that  circumstance  makes  it  a  different 
question  ;  for  as  executor,  he  has  a  right  to  bind  his  testator's  estate.  The  present 
case  is  therefore  to  be  considered,  not  only  with  reference  to  the  general  doctrine, 
but  with  reference  also  to  this  special  circumstance. 

[615]  The  question  as  to  the  stock  is  of  very  great  importance,  as  it  may  affect 
other  cases,  as  well  as  the  presenti 

It  seems  that  this  partnership  house  was  in  the  habit  of  taking  stock  by  way 
of  security  from  its  customers,  under  an  obligation  that  the  stock  so  taken  should 
remain  in  their  hands  as  a  security,  not  to  m  dealt  with  except  by  the  authority 
of  the  person  making  each  several  transfer ;  and  that  distinct  accounts  should 
be  kept  of  the  generalconcems  of  the  house,  and  of  the  trust-stock. 

Now  the  question  in  the  present  case  arises  through  the  acts  of  Noble,  which 
must  be  taken  to  be  the  acts  of  the  house.  He  sells  out  £6000  of  the  stock  so  com- 
mitted to  him ;  and  the  question  is,  who  are  the  particular  individuals,  parties  to 
the  trust-account,  who  are  to  be  prejudiced  by  this  act — an  act,  which  does  not 
destroy  the  interest  of  all,  but  part  of  the  interest  of  each  1  After  this  first  opera- 
tion, he  proceeds,  however,  so  far  in  the  sales  of  stock,  as  to  have  reduced  the  amount 
in  his  hands  at  one  time  to  £444.  Between  that  period  and  the  time  of  the  bank- 
ruptcy the  amount  of  stock  remaining  frequently  varied. — It  was  sometimes  more 


Digitized  by  Google 


8MEB.616. 


VOLUAMY  V.  NOBLE 


237 


— eometimes  less. — It  turns  out,  however,  in  point  of  fact,  that  the  4  per  cent,  stock 
of  all  the  other  persons  who  had  advanced  stock  to  the  partnership  was  ultimately 
replaced  to  their  account ;  and,  to  disembarrass  the  case  of  this  part  of  the  circum 
stances  attending  it,  we  will  now  suppose  that  all  the  stock  was  so  replaced  with  the 
exertion  of  VuUiamy's,  which  still  remained  in  the  proportion  of  £1420  to  £8700. 

This  introduces  a  vexy  peculiar  novelty  into  the  case.  It  has  been  insisted 
that  the  Court  cannot  decree  the  [616]  re-transfer  of  this  stock  or  restrain  the 
assignees  from  applying  it,  unless  the  Plaintiff  is  able  to  show  either  its  identity 
or  a  specific  appropriation  ;  and,  if  there  were  no  particular  circumstances  in  the 
case,  it  would  certainly  be  matter  of  some  novelty  to  say,  that,  if  a  man  has  sold 
stock  in  breach  of  trust,  and  afterwards  buys  other  stock  of  the  like  description, 
any  part  of  the  stock  so  purchased  can  be  considered  as  specifically  the  property 
of  the  cestui  que  trust.  I  cannot  see  how,  in  a  case  thus  generally  circumstanced, 
it  could  be  so  considered,  unless  other  cases,  which  have  been  decided  in  this  court« 
should  be  taken  as  having  established  that  proposition. 

But  in  the  present  case,  it  is  impossible  that  I  should  take  the  stock  now  remain- 
mg  in  the  hands  of  the  assignees  to  be  the  same  identical  stock  tranalerred  by 
Vulliamy,  for  it  is  palpably  not  so.  And,  with  respect  to  appropriation,  though 
it  is  difficult  to  say  that  the  stock  re-purchased  was  apecifically  appropriated  to 
supply  the  place  of  that  which  had  before  been  sold  out,  I  do  not  think  that  I  am 
stretching  the  principle  too  far  when  I  say,  if  the  transactions  prove  that  the  bank- 
ing-house intended  Noble  to  be  a  trustee  for  the  benefit  of  persons  depositing  stock 
by  way  of  security  for  advances  made  by  them,  then  the  cestui  que  trusts  nave  a 
right  to  consider  the  stock  re-purchased  as  being  distinguished  by  a  species  of  ear- 
mark in  their  favour. 

Upon  this  part  of  the  case,  I  am  consequently  of  opinion  that  VuUiamy  has  a 
right  to  the  atock  remaining  in  the  hands  of  the  bankrupts  at  the  time  of  the  bank- 
ruptcy. 

With  regard  to  the  question  of  set-oS,  I  must  require  the  facts  of  the  case  to  be 
laid  before  me  more  [617]  clearly  in  order  to  enable  me  to  decide  it  with  satisfaction 
to  myself.  But  I  will  now  make  such  obmrvations  as  have  occurred  to  me  respect- 
ing it,  begging  to  be  set  right,  if  I  have  mistaken  any  of  the  circumstances,  when  it 
comes  on  again  to  be  spoke  to. 

I  have  no  doubt  that,  with  regard  to  so  much  stock  as  was  sold  out  contrary 
to  the  tniBt  reposed  in  Noble,  the  person  who  was  the  owner  of  the  stock  is  now  a 
creditor  of  the  house  for  the  amoimt  of  it. 

The  difficulty  throughout  this  part  of  the  case  is  that  in  which  Vulliamy  has 
involved  himself,  owing  to  the  circumstance  of  his  having  signed  papers  (which 
cannot  but  be  taken  against  him),  stating  the  particular  purposes  for  which  this 
stock  was  specifically  pledged.  And,  notwithstanding  what  is  represented  as  matter 
of  fact  arising  out  of  the  banker's  books,  it  cannot  be  doubted  tnat,  in  1809,  there 
was  an  engagement  to  re-tran^r  the  stock  upon  paynunt  of  the  £2760  then  remain- 
ing due  from  VuUiamif  to  the  banking-house. 

Now,  Noble's  declaration,  that  the  stock  would  have  been  transferred  if  the 
whole  of  the  debt  due  to  the  house  had  been  paid,  I  consider  as  amounting  to  nothing. 
A  banker  is  likely  enough  to  say  so  ;  and  I  take  that  as  no  evidence  whatever  of 
the  fact.  There  is  no  doubt  that,  in  point  of  law,  actions  might  have  been  brought, 
and  that  such  actions  could  not  have  been  met  by  a  set-o3,  but  only  by  bringing 
other  actions.  I  apprehend  also,  supposing  Vulliamif  had  died  without  assets  to 
pay  his  debts,  that  Noble  would  have  been  a  trustee  for  Vulliamy  and  his  creditors, 
and  not  for  the  banking-house,  and  that  the  stock  would  have  constituted  a  part 
of  Vulliamy*s  general  assets.  [618]  is  quite  clear,  therefore,  if  the  transaction 
had  been  then  put  an  end  to,  that,  upon  Vvlliamy's  paying  the  £2750  remaining 
due  on  the  security  of  the  stock,  he  would  have  been  a  creditor  for  money  had  and 
nceived,  to  the  amount  of  the  money  which  had  been  produced  by  the  sale  of  the 
stoek. 

If  to  that  amount,  then  the  question  arises,  how  the  debts  which  Vulliamy 
owed  to  the  house,  or  which  the  house  owed  to  Vulliamy,  are  to  be  arranged.  At 
l^w,  a  joint  debt  cannot  be  set  ofi  against  a  separate  debt.  Therefore,  the  point 
of  law  ia  against  his  claim ;  and  it  is  incumbent  on  him  to  make  out,  that,  with 
reference  to  this  simple  state  of  facts,  there  is  some  principle  of  equity  diflerent 
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from  the  legal  principle.  If  this  can  be  so  maintained,  I  shall  be  glad  to  have  it 
so.  On  the  other  hand  there  is  no  doubt  that,  under  particular  circumstances, 
a  joint  debt  may  be  set  oft  against  a  separate  debt,  in  equity.  If  there  are  such 
particular  circumstances  in  the  present  case,  as  would  justify  the  interference  of 
a  court  of  equity  in  allowing  a  set-off,  I  should  be  glad  to  have  them  very  clearly 
and  concisely  brought  before  me.  If  you  can  shew  a  clear  and  distinct  series  of 
transactions,  in  which  both  the  Vulliamys^  father  and  son,  hare  had  credit  given 
to  them,  as  credit  was  given  to  the  father  only,  you  have  certainly  very  strong 
evidence  of  such  a  case  as  would  authorise  a  court  of  equity  in  allowing  the  set-off. 

But  there  are  other  points  in  the  case  to  which  it  may  be  expected  that  I  should 
advert.  It  has  been  stated  that,  because  Barvoick  came  into  the  house  at  the  time 
when  he  entered  it,  that  circumstance  makes  a  difierence ; — that  he  assumed  the 
debts  of  the  house,  and  is  as  much  bound  as  the  others.  I  think  not {619]  there 
is  no  reason  to  make  Close  a  party.  I  take  it  as  a  fact  that  there  was  in  his  time  a 
conversion,  and  Ba^ick  must  be  considered  as  having  taken- upon  himself  all  obli- 
gations that  Close  was  under. 

The  remaining  question  is,  has  the  Plaintiff  a  right  to  go  against  Devaynes's 
estate  for  the  deficiency  7 

With  regard  to  that  question,  I  cannot  take  it  tiiat  Devayrus  was  not  to  be  con- 
sidered as  at  the  time  of  his  death  under  an  obligation  to  replace  the  stock  which 
,  had  been  gold  out  in  his  lifetime.  It  cannot  be  disputed  that  he  was  subject  to  such 
liability.  Nor  can  it  any  more  be  made  a  question  that  a  deceased  partner's  estate 
must  remain  liable  in  ecjuity,  until  the  debts  which  affected  him  at  the  time  of  his 
death  have  been  fully  discharged.  There  are  various  ways  in  which  the  discharge 
may  take  place  ;  but  discharged  they  must  be  before  his  liability  ceases.  I  remember 
a  time  when  the  point  was  (foubted,  as  in  Hoare  v.  Contencin  (1  Bro.  C.  C-  27),  but 
it  is  now  completely  settled,  that  the  reprraentative  of  a  deceased  partner  may  be 
sued  in  equity.  This,  however,  cuinot  take  place  if  the  debt  has  been  in  any  manner 
discharged ;  and  it  was  therefore  very  furly  urged,  that  tihis  debt  had  actually  been 
discharged  in  May  1810,  when  VuUiamy,  with  the  note  in  his  fauid,  paid  the  £2750, 
but  did  not  call  for  a  re-transfer.  It  cannot  be  stated,  that  he  was  not  then  in  a  con- 
dition to  call  for  a  re-transfer,  because  he  did  not  know  that  the  stock  was  no  longer 
where  he  had  placed  it.  On  the  contrary,  the  other  parties  did  know  that  the  stock  wa« 
not  there.  Devaynes,  at  the  time  of  his  death,  knew  that  the  stock  was  not  there. 
How  can  it  be  said  that,  under  such  circumstances,  a  new  contract  is  to  be  inferred 
[620]  from  the  silence  of  Vulliamy  1  If  Vulliamy  had  asked  for  the  stock.  NobU 
must  have  told  him  there  was  none  ;  and  that  is  direct  evidence  that,  at  the  death  of 
Devaynes,  all  the  then  partners  were  debtors  to  Vulliamy  for  money  had  and  received. 
Am  I  to  say,  then,  that  the  obligation  Devaynes  was  under  at  his  death  is  cancelled, 
because  Devaynes  did  not  inform  VuUiamy  of  the  breach  of  trust  committed  in  his 
lifetime  1 

I  therefore  think,  that  Vulliamy  has  made  good  his  claim  against  Devaynes  s 
estate  for  the  amotmt  of  the  deficiency. 

As  to  the  point  of  set-off,  I  repeat  that  I  wish  it  again  to  be  spoke  to. 

Dec.  12.  On  this  day  the  question  of  set-off  came  on  to  be  spoke  to,  as  desired 
by  the  Lord  Chancellor. 

Sir  A.  Piggott,  Trower,  and  Boupell  for  the  Plaintiffs,  insisted  that  this  case 
could  not  be  distinguished  in  principle  from  that  of  Bx  parte  Stephens  (11  Ves.  24), 
where  the  decision  turned  expressly  on  the  fraud  which  had  been  committed,  and 
not  on  the  motion  of  establishing  any  abstract  rule  of  equity,  as  differing  from  the 
rule  of  law  with  regard  to  set-off  in  general.  They  went  on  to  compare  the  two  caaes, 
and  cited  Ex  parte  Sanson  (1)  as  confirmatory  of  the  same  principle,  contending' that 
there  could  be  no  higher  equity  in  the  case  of  a  surety,  [621]  than  of  a  co-obligor, 
and  that  it  would  be  contrary  to  every  rule  of  justice  to  adopt  any  distinction  between 
them.  They  also  insisted,  that  being  a  case  of  such  gross  fraud,  the  Plaintiffs  were 
entitled  to  costs  out  of  the  bankrupt's  estate. 

The  only  point  in  which  this  case  differed  from  Exjparte  Stephens  was,  that  here 
it  was  a  joint  note,  in  the  other  joint  and  serenl,  which  made  the  present  ease  the 
stronger  of  the  two  in  favour  of  set-off. 

Wetherell  for  Devaynes' s  executors,  argued  in  favour  of  the  same  position. 

Sir  S.  Bomilly  and  Palmer,  contra. 
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The  Lord  Chancellor  ^Idon].  The  ease  of  Ex  parte  Hansoti  does  not  appiv  to  the 
present.  There  A.  and  B.  gave  a  joint  undeitakme  in  respect  of  a  debt  due  from  A. 
only.   This  was  quite  different  from  a  case  of  set-oC 

But  the  case  of  Ex  parte  Stephens  went  upon  this.  There  the  sister  of  a  person 
who  was  debtor  to  the  buiking-house  gave  ner  personal  undertaking  for  the  debt 
of  her  brother,  being  at  the  time  ignorant  that  the  bankers  had  money  of  hers  in  their 
hands,  for  which  they  were  accountable,  and  which  she  prayed  by  her  petition  might 
be  set  of!  against  that  particular  debt.  That  is  precisely  the  present  case.  You  are 
right,  therefore,  in  this  point  as  to  the  set-off,  and  must  have  your  costs,  to  which  the 
two  estates,  of  the  bankrupts,  and  of  Devaynes,  must  contribute  proportionally. 

(1)  12  Ves.  346.  before  Lord  Erskine.  AfHrmed  by  Lord  Eldon.  18  Ves.  332. 
See.  also.  I  Rose,  Bankr.  Ca.  156.  Addis  t.  Knight,  2  Mer.  117.  Ex  parU  Ross, 
1  Buck's  Bankr.  Ca.  128,  note. 

[622]  Hill  v.  Thompson  and  Fobkuan.  April  24,  Dee.  16,  1817. 

[See  Clark  v.  Adie,  1877,  2  App.  Cas.  336.] 

In  order  to  obtain  an  injunction  against  violation  of  a  Patent,  the  party  must,  at 
the  time  of  applying,  swear  as  to  his  belief  that  he  is  the  original  inventor.  Where 
there  has  been  a  length  of  exclusive  enjoyment  under  a  patent,  the  Court  will  grant 
an  injunction  in  the  first  instance,  without  previously  putting  the  party  to  establish 
his  right  by  an  action  at  law.   Otherwise,  where  the  patent  is  recent. 

The  Bill  prayed  an  injimction  to  restrain  the  Defendants  "  selling  or  in  any 
"  manner  disposing  of  any  iron  smelted  and  worked  or  otherwise  produced  by  them, 
"  or  by  any  person  or  persons  on  their  behalf,  by  the  means  or  use  of  the  Plaintiff's 
'  invention  and  improvements  fin  the  Bill  mentioned)  ;  and  from  using  slags  or 
**  cinders  and  mine  rubbish  and  lime,  according  to  the  Plaintiff's  said  invention  and 
■*  improvements ;  and  from  in  any  manner  using  the  said  invention  and  improve- 
"  ments  in  the  smelting  and  working  of  iron,  and  from  otherwise  infringing  the 

*  Plaintiff's  patent  (in  the  Bill  also  mentioned)  during  the  remainder  of  me  term 

*  thereby  granted." 

The  affidavits  in  support  of  the  injunction  (which  was  moved  for  and  obtained 
upon  the  filing  of  the  Bill  until  answer  or  further  order),  stated  the  letters  patent, 
dated  the  26th  of  July  1814,  for  the  Plaintiff's  invention,  which  was  alleged  to  consist 
in  the  use  and  application  of  the  slags  or  cinders  thrown  off  by  the  operation  of 
smelting  (which  had  previously  been  considered  as  useless)  to  the  production  of  good 
and  serviceable  metal,  by  the  admixture  of  mine-rubfoish  and  otnerwise,  according 
to  principles  of  the  Plaintiff's  own  discovering. 

The  Defendants  moved,  on  the  coming  in  of  their  uiBwer,  to  dissolve  the  in- 
junction ;  and  upon  this  occasion  a  variety  of  affidavits  were  produced  on  both 
[623]  sides,  tending  respectively  to  impeach  and  to  assert  the  validity  of  the  patent, 
and  of  the  injunction  to  restrain  the  breach  of  it.  An  affidavit  made  by  the  Plaintiff 
referred  to  the  specification  of  his  invention  lodged  in  the  Patent  Office,  alleging 
that  he  verily  believed  he  was  the  inventor  of  the  several  improvements  in  smelting 
and  working  iron  which  were  therein  mentioned  :  and  the  specification  referred  to 
contained  an  explanation  of  the  principles  of  the  alleged  mvention,  which  was 
extremely  diffuse,  and  objected  to  on  the  other  side  as  either  wholly  unintelligible, 
or  so  confused  and  intricate  as  not  to  be  capable  of  being  reduced  to  practice.  It  was 
further  objected  that,  except  by  reference  to  this  obscure  specification,  neither  the 
Plaintiff,  nor  any  of  his  witnesses,  had  stated  in  what  the  alleged  invention  and 
improvements  consisted,  nor  whether  he  claimed  in  respect  of  invention  or  of  im- 
provements merely  ;  and  that  a  patent,  to  be  good,  must  not  be  more  extensive  than 
the  invention.  The  Defendants'  affidavits  also  went  to  deny  the  originality  of  the 
invention  altogether.  Rex  v.  Else  (11  East,  109,  note),  Bmlton  v.  Bull  (2  11.  Black. 
463).  Homblovxr  v.  Baulton  (8  T.  R.  95),  and  Ilarmer  y.  Plane  (14  Ves.  130),  were 
cited,  on  the  part  of  the  Plaintiff,  in  answer  to  the  objection  to  the  specification. 

The  case  was  ai^ed  on  several  occasions,  and  at  considerable  length- 


Digitized  by  Google 


240 


HILL  V.  XHOMPSON 


81001,634. 


Sir  8.  Bomilly,  Bell,  and  PhiUimore,  for  the  Defenduitg,  in  support  of  the  motion 
to  dissolve  the  injunction. 

Trower,  Wetnerell,  and  BaiUiby,  contra. 

£62^  April  24.  The  Lord  Chancellor  [Eldon]  said,  he  doubted  whether  the 
injunction  ought  to  have  been  granted  in  the  first  instwnce,  unless  the  i^davits 
had  stated  more  particularly  in  what  the  alleged  infringement  of  the  patent  consisted  ; 
and  that  it  should  have  been  shewn  to  be.  by  working  in  the  precise  proportions 
mentioned  in  the  specification,  as  being  of  the  essence  of  the  invention.  That,  when, 
in  future,  an  injunction  is  applied  for  ex  parte,  on  the  ground  of  violation  of  a  right 
to  an  invention,  secured  by  patent,  it  must  be  understood,  that  it  is  incumbent  on  the 
party  making  the  application  to  swear,  at  the  time  of  making  it,  as  to  his  belief,  that 
he  is  the  originial  inventor ;  for.  although,  when  he  obtained  his  patent,  he  might 
very  honestly  have  sworn  as  to  his  belief  of  such  being  the  fact,  yet  ciroumstancM 
may  have  subsequently  intervened,  or  information  been  communicated,  sufficient 
to  convince  him  Uiat  it  was  not  his  own  ori^al  invention,  and  that  he  was  under  a 
mistake  when  he  made  his  previous  declaration  to  that  effect. 

Theprinciple  upon  which  the  Court  acts  in  cases  of  this  description  is  the  follow- 
ing : — ^Where  a  patent  has  been  granted,  and  an  exclusive  possession  of  some  duration 
under  it,  the  Court  will  inter|»se  its  injunction,  without  putting  the  party  previously 
to  establish  the  validity  of  his  patent  by  an  action  at  law.  But  where  the  patent  is 
but  of  yesterday,  and,  upon  an  application  being  made  for  an  injunction,  it  is  en- 
deavoured to  be  shewn,  in  opposition  to  it,  that  there  is  no  good  specification,  or 
otherwise,  that  the  patent  ought  not  to  have  been  granted,  the  Court  will  not, 
from  its  own  notions  respecting  the  matter  in  dispute,  act  upon  the  presumed  validity 
or  invalidity  of  the  [625]  patent,  without  the  right  having  been  ascertained  by  a 
previous  tnal ;  but  will  send  the  patentee  to  law.  and  oblige  him  to  establish  the 
validity  of  his  patent  in  a  court  of  law,  before  it  will  grant  him  the  benefit  of  an  in- 
junction. 

In  the  present  case,  I  shall  say  nothing  as  to  my  opinion  of  the  validity  or  in- 
validity of  the  patent.  The  affidavits  in  support  of  the  injunction  represent,  that 
the  Defendants  have  made  iron  in  the  way  mentioned  in  the  specification.  But, 
whether  it  is  to  be  considered  as  a  patent  for  extracting  iron  from  slags  or  cinders, 
by  working  and  smelting,  and  by  the  admixture  of  certain  materials,  to  reduce  the 
percentage  to  40  per  cent.  ;  or  for  mixing  cinders,  limestone,  and  mine-nlbbish  in 
certain  proportions ;  it  should,  before  any  injunction  was  granted,  have  been 
pointed  out  that  the  patent  was  actually  infringed  by  so  mixing  uie  ingredients,  or  so 
reducing  the  per-centage.  Here,  I  cannot  but  entertain  a  doubt,  whether  the 
improvement  as  to  the  lime  destroying  the  cold-short  is,  or  is  not,  a  new  invention  ; 
but  that  is  not  for  me  to  decide ;  and,  if  on  the  trial  of  an  action,  the  witnesses  should 
prove  the  use  of  lime  for  the  same  purpose,  previously  to  the  grant  of  this  patent,  stilt 
another  question  will  remain,  admitting  that  a  patent  may  be  good,  for  a  mere  method 
of  producing  a  more  beneficial  and  effectual  result  from  the  adhibition  of  the  same 
materials. 

But  it  is  enough,  in  the  present  case,  to  resort  to  the  principle  already  laid  down, 
and  which  is  the  same  that  governed  the  cases  (which  have  been  cited)  of  Harmer 
v.  Plane  (14  Ves.  13G),  and  Bolton  v.  Bull  (3  Yes.  140)  ;  because  it  cannot  be  said, 
that  there  has  been,  in  this  case,  [626]  such  a  possession  or  enjoyment  under  the 
patent,  as  would  induce  the  Court  to  continue  the  injunction,  upon  such  evidence 
as  is  here  afforded,  until  its  validity  has  been  tried  at  law.  Here  the  patent  bears 
dskteJuly  1814,  and  the  specification /onuory  1815  ;  and  it  appears  by  the  affidavits, 
that  the  works  were  not  completed  so  as  to  carry  on  the  operations  under  the  patent 
until  /ujy  1816. 

His  Lordship  accordingly  dissolved  the  injunction  ;  but  directed  that  an  account 
should  be  kept  of  slags  used  and  iron  made  by  the  Defendants,  according  to  the 
method  described  in  the  specification,  the  Plaintiff  undertaking  to  bring  an  action  ; 
with  liberty  to  apply  to  have  the  injunction  revived,  after  trial  of  the  action,  or  in 
case  of  any  unreasonable  delay  being  interposed  on  the  part  of  the  Defendants. 

Dec.  15.  An  action  was  brought  accordingly,  and  the  result  of  the  trial,  waa  a 
verdict  in  favour  of  the  Plaintiff ;  who  now  moved  to  revive  the  injunction. 

In  support  of  the  motion,  it  was  represented  to  be  clearly  settled  at  \kw,  ihat 
there  may  be  sufficient  novelty  to  support  an  injunction  as  well  in  a  mere  improve- 
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ment  upon  an  old  mothod  as  in  an  original  inTontion.  The  verdict  of  the  jury  was 
also  stated  to  be  conclusive  as  to  the  matter  of  fact,  and  the  application  now  made 
as  of  course,  and  such  as  the  Court  could  not  refuse,  without  taking  upon  itself  to 
meddle  with  what  was  the  ezcluBive  province  of  a  Court  of  law. 

On  the  other  huid,  it  was  stated  to  be  the  intention  of  the  Defendants  to  move 
for  a  new  trial  at  law,  which  could  not  be  done  before  the  next  term,  but  that  the 
motion  would  then  certainly  be  made,  and  [627]  with  every  prospect  of  success,  on 
the  ground  of  the  verdict  being  pronounced  against  evidence ;  it  having  been  clearly 

firoved  on  the  trial,  that,  previously  to  the  grant  of  this  patent,  iron  had  been  extracted 
rom  slags  or  cinders,  by  precisely  the  same  process  as  that  described  in  the  specifica- 
tion. That  the  trial  was  at  Nisi  prius,  where  little  opportunity  is  afforded  for  that 
consideration  on  the  part  of  the  Judge,  which,  in  such  a  case  as  the  present,  was 
necessary  to  enable  hmi  properly  to  direct  a  jury.  That  tlie  order,  giving  liberty 
to  the  Plaintiff  to  apply  to  the  Court,  to  revive  the  injunction,  left  it  at  the  discretion 
d  the  Court  to  grant,  or  to  refuse,  the  application  ;  and  that,  in  the  present  case, 
its  being  revived  would  be  attended  with  the  greatest  inconvenience  and  loss  to  the 
parties,  in  case,  by  the  event  of  a  new  trial,  they  should  be  found  to  have  a  right  to 
continue  the  works  which  had  been  commenced  by  them  in  consequence  of  the  patent 
being  ultimately  pronounced  to  be  invalid.  That  the  verdict  itself  could  not  be 
considered  as  in  any  respect  final  or  complete,  till  it  were  known  whether  it  should 
stand,  or  abide  the  event  of  the  new  trial.  That,  in  the  direction  of  the  Judge  to 
the  jury,  it  was  expressly  stated,  that  the  patent  was  for  the  invention  of  certain 
improvements  in  the  smelting  and  working  of  iron  obtained  from  slags  or  cinders, 
and  it,  therefore,  was  a  point  still  to  be  proved,  if  the  contrary  were  insisted  on,  that 
the  same  thing  had  never  been  efiectually  accomplished  before  ;  whereas  there  was 
abundance  of  evidence,  that  the  very  same  thing  had  been  habitually  practised  in 
Staffordshire  and  Sl^opahire,  although  it  might  be  true  that  it  had  not  been  resorted 
to  in  South  WaU$,  where  the  works  in  question  were  situated. 

To  all  this  it  was  replied,  that  the  injunction  must  be  revived,  as  a  matter  of 
course,  the  verdict  having  been  [628]  obtained  ;  and  that  to  oppose  it  was,  in  effect, 
no  other  than  to  apply  for  a  new  trial  to  a  Court  incompetent  to  award  it.  That, 
in  the  opinion  of  the  Judge  who  directed  the  verdict,  it  was  clearly  a  patent  for  an 
improvement,  and  not  for  an  original  invention ;  and  that  the  verdict  pronounced 
agreeably  to  that  direction  gave  a  prima  fade  right  to  the  Plaintiff,  upon  which  the 
Court  could  not  refiise  to  act. 

The  Lord  Chancellor  [Eldonj.  In  this  case,  the  injunction  was  first  granted 
upon  the  strength  of  affi^vits,  which  were  contradicted,  as  to  their  general  effect, 
in  the  most  material  points,  when  it  afterwards  came  before  the  Court  upon  a  motion 
to  dissolve  the  injunction  so  obtained.  Many_  topics  were  then  urged  on  both  sides, 
and  fully  discussed  in  argument.  It  was  iiuisted,  on  the  part  of  the  Plaintiff,  and 
the  Court  agreed  to  that  position,  that  where  a  person  has  obtained  a  patent,  and  had 
an  exclusive  enjoyment  under  it,  the  Court  will  give  so  much  credit  to  his  apparent 
right,  as  to  interpose  immediately,  by  injunction,  to  restrain  the  invasion  of  it,  and 
continue  that  Interposition,  until  the  apparent  right  has  been  displaced.  On  the 
other  hand,  it  was,  with  equal  truth,  stated,  that  if  a  person  takes  out  a  patent, 
as  for  an  invention,  and  is  unable  to  support  it,  except  upon  the  ground  of  some  alleged 
improvement  in  the  mode  of  applying  that  which  was  previously  in  use,  and  it  so 
becomes  a  serious  question,  botn  in  point  of  law  and  of  fact,  whether  the  patent  is 
not  altogether  invalid,  then,  upon  an  application  to  this  Court,  for  what  may  be 
called  the  extra  relief  which  it  affords  on  a  clear  prima  fctcie  case,  the  Court  will 
use  its  discretion ;  and  if  it  sees  sufiBcient  ground  of  doubt,  will  either  dissolve  the 
injunction  absolutely,  or  direct  an  issue,  or  direct  the  party  applying  to  bring  his 
action  ;  after  the  trial  of  which,  either  he  [629]  t^^J  &PP'y  to  revive,  if  successful, 
or  else  the  other  party  mav  come  before  the  Court,  and  say,  I  have  displaced  all  his 
pretensions,  and  am  entitled  to  have  my  costs  and  the  expenses  I  have  sustained, 
by  being  brought  here  upon  an  allegation  of  right  whicn  cannot  be  supported. 
And,  as  in  this  instance,  the  Court  will  sometimes  add  to  its  more  general  directions, 
that  the  party  against  whom  the  application  is  made,  shall  keep  an  account  pending 
the  dtBcontinuanoe  of  the  injujiction,  in  order  that,  if  it  shall  finally  turn  out,  that 
the  Phuntifl  has  a  right  to  the  protection  he  seeks,  amends  may  be  made  for  the 
mjury  occasioned  by  the  resistance  to  his  just  demands. 


Digilizo'  ^OOgle 


242 


HILL  V.  THOMPSON 


In  his  directions  to  the  jur^,  the  Judge  has  stated  it  as  the  law  on  the  subject  of 
patents  ;  first,  that  the  invention  must  be  novel ;  secondly,  that  it  must  be  useful ; 
and,  thirdly,  that  the  specification  must  be  intelligible.  I  wilt  go  farther,  and  say, 
that  not  only  must  the  invention  be  novel  and  useful,  and  the  specification  intelligible, 
but  also  that  the  specification  must  not  attempt  to  cover  more  than  that  'wiiich, 
being  both  matter  of  actual  discovery,  and  of  useful  discovery,  is  the  only  proper 
subject  for  the  protection  of  a  patent.  And  I  am  compelled  to  add,  that,  if  a  patentee 
seeks  by  his  specification  any  more  than  he  is  strictly  entitled  to,  his^tent  is  thereby 
rendered  ineffectual,  even  to  the  extent  to  which  he  would  be  otherwise  fairly  entitled. 
On  the  other  hand,  there  may  be  a  valid  patent  for  a  new  combination  of  materials 
previously  in  use  for  the  same  purpose,  or  for  a  new  method  of  applying  such 
materials.  But,  in  order  to  its  being  effectual,  the  specification  must  clearly  express 
that  it  is  in  respect  of  such  new  combination  or  application,  and  of  that  only,  and  not 
lay  claim  to  the  merit  of  original  invention  in  the  use  of  the  materials.  If  there  be  a 
patent  both  for  a  machine,  and  for  an  improvement  in  the  use  of  it,  and  [630]  it 
cannot  be  supported  for  the  machine,  although  it  might  for  the  improvement  merely, 
it  is  good  for  nothing  altogether,  on  account  of  its  attempting  to  cover  too  much. 

Now  it  is  contended,  that  what  is  claimed  by  the  present  patent  is  not  a  novel 
invention ;  that  the  extraction  of  iron  from  slags  or  cinders  was  previously  known 
and  practised ;  that  the  use  of  lime  in  obstructing  cold-short,  was  likewise  known. 
But  to  all  this  it  is  answered,  that  the  patent  is  not  for  the  invention  of  these  things, 
but  for  such  an  application  of  them  as  is  described  in  the  specification.  Now,  the 
utility  of  the  discovery,  the  intelligibility  of  the  description,  &c.,  are  all  of  them 
matters  of  fact,  proper  for  a  jury.  But,  whether  or  not  the  patent  is  defective  in 
attempting  to  cover  too  much,  is  a  question  of  law,  and  as  such,  to  be  considered  in 
all  ways  that  it  is  convenient  for  the  purposes  of  justice  that  it  should  be  considered. 
This  specification  generally  describes  the  patent  to  be  "  for  improvements  in  the 
smelting  and  working  of  iron  " ;  and  it  then  goes  on  to  describe  the  particulars  in 
which  the  alleged  improvements  consist,  describing  various  proportions  in  the  com- 
bination of  the  materials,  and  various  processes  in  the  adhibition  of  them.  The 
question  of  law,  upon  the  whole  matter,  is,  whether  this  is  a  specification  by  which 
tne  patentee  claims  the  benefit  of  the  actual  discovery  of  lime  as  a  preventive  of  cold- 
short, or  whether  he  claims  no  more  than  the  invention  of  that  precise  combination, 
and  those  peculiar  processes,  which  are  described  in  the  specification.  And  when  I 
see  that  this  question  dearly  arises,  the  only  other  question  which  remains  is,  whether 
I  can  be  so  well  satisfied  with  respect  to  it,  as  to  take  it  for  granted,  that  no  argu- 
ment can  prevail  upon  a  court  of  law,  to  let  that  first  question  be  re-considered,  by 
granting  the  motion  for  a  new  trial.  If  this  be  a  question  of  law,  I  can  have  no  right 
whatever  to  take  its  [631]  decision  out  of  the  jurisdiction  of  a  court  of  law,  unless 
I  am  convinced  that  a  court  of  law  must  and  will  consider  the  verdict  of  the  jury  as 
final  and  conclusive.  But  this  only  brings  it  back  to  the  original  question ;  and  I  see 
enough  of  difficulty  and  uncertainty  in  the  specification,  and  enough  of  api>arent 
repugnance  between  the  specification  and  the  patent  itself,  to  say,  that  it  is  impossible 
I  can  arrive  at  such  a  conclusion  reflecting  it,  as  to  be  satisfied  that  there  is  no 
ground  for  granting  a  new  trial. 

In  the  order  I  formerly  pronounced,  was  contained  a  direction,  that  the  De- 
fendants should  keep  an  account  of  iron  produced  by  their  working  in  the  manner 
described  in  the  injunction.  If  the  injunction  is  to  be  now  revived,  the  whole  of  their 
establishment  must  be  discharged  between  this  and  the  fourth  day  of  next  term, 
when  it  is  intended  to  move  for  a  new  trial,  the  result  of  which  may  be,  that  the 
Defendants  have  a  right  to  continue  the  works ;  to  do  which,  they  will  then  be  under 
the  necessity  of  re-commencing  all  their  operations,  and  making  all  their  prepara- 
tions and  arrsngements  de  novo.  It  appears  to  me,  that  this  would  be  a  much 
greater  inconvenience  than  any  that  can  result  from  my  refusal  in  the  present 
instance  to  revive  the  injunction.  My  opinion,  therefore,  is,  that  this  matter  must 
stand  over  until  the  fifth  day  of  next  term,  when  I  may  be  informed  of  the  result 
of  the  intended  application  for  a  new  trial ;  the  account  to  be  taken,  in  the  mean 
time,  as  before.    Ordered  accordingly. 

[632]  informed  that  a  new  trial  was  afterwards  moved  for,  and 

granted  ;  and  that  the  result  was  against  the  validity  of  the  patent.] 
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John  Adah  Traub,  Henrich  SsNysLAKE,  and  Bernhard  Traub  ;  Johann  Frederick 
Abkgg,  Herman  Heinrich  Meyer,  Heinrich  Grevb,  Johann  Wilhelu  Kabstrns, 
and  Andreas  Stuceen,  Plaintiffs,  and  George  Schmidt,  Defendant.  Dee.  18, 
19,  1817. 

Attachment  by  the  Plaintifis  in  the  Lord  Mayor's  Court  on  property  of  the  Defendant 
in  the  hands  of  a  garnishee.  Defendant,  residing  at  Hamburgh,  is  not  summoned, 
and  a  verdict  is  obtained  by  the  Plaintifis,  by  virtue  of  which  the  money  is  paid  them 
on  their  giving  security  to  restore  the  same  in  case  the  Defendant  shall,  within  a 
year  and  a  day,  appear  and  give  bail  to  answer,  &o.,  according  to  the  custom. 
Defendant  appears  and  pleads  to  the  jurisdiction.  Plaintiffs  reply ;  and  Defendant 
|oiDB  issue  as  to  part,  and  demurs  to  the  other  part,  of  the  replication  ;  and  obtains 
judgment  both  on  argument  of  the  demurrer  and  afterwards  on  trial  of  the  issue. 
In  the  interval  between  the  two  judgments,  Plaintiffs  present  a  petition  to  the 
Lord  Chancellor  fcfr  a  commission  and  writ  of  error,  which  are  granted.  Defendant 
now  moves  to  supersede  both  the  commission  and  writ — and  the  same  are  accord- 
ingly superseded  on  the  ground  of  misrepresentation  in  the  petition  on  which  they 
issued ;  by  which  it  was  allied,  first,  that  the  Defendant  had  been  summoned,  when 
no  summons  had  issued ; — secondly,  that  the  validity  of  the  Defendant's  plea  had 
been  argued  on  a  demurrer  to  the  replication ;  making  no  mention  of  the  De- 
fendant naving  joined  issue  as  to  piirt,  which  issue  had  not  been  tried  at  the  time 
of  presenting  the  petition — and  other  misrepTMentation&  The  motion  was  further 
supported  on  the  ground  of  the  commission  and  writ  havmg  been  sued  out  merely 
for  delay,  as  was  manifest  from  the  Plaintiffs  not  having  proceeded  therein — it 
being,  also,  contended  that,  if  the  Court  would  not  supers^e  them,  the  Defendant 
ought  to  be  at  liberty  to  take  out  execution  notwithstanding ;  such  proceedings 
not  amounting  to  z.  cesset  execuiio—oA  to  which,  quCBre. 

This  was  a  motion,  on  the  part  of  the  Defendant,  that  the  commission  of  errors 
issued  in  the  above  cause  under  the  great  seal,  and  directed  to  Sir  Vicary  [633]  ^i^^, 
Knt.,  L,  0.  Justice  of  the  Court  of  0.  P.,  the  Lord  Chief  Baron  Thompson^  Mr.  Justice 
A66oft,  Mj-.  Justice  Burrough,  and  Mr.  Baron  Richards,  and  also  the  writ  of  error  in 
like  manner  issued  in  the  said  cause,  and  directed  to  the  Ma^or,  Aldermen,  and 
Sheriffs  of  London,  bearing  date  the  5th  of  March,  then  last,  might  be  superseded  ; 
cr  that  the  said  Mayor  and  Aldermen  might  be  directed  to  carry  into  effect  and  enforce 
the  judgment  and  verdict  respectively  given  for  the  Defendant  against  the  Plaintiffs 
in  the  Lord  Mayor's  Court  on  the  2l8t  of  November  1816,  and  5th  of  Mat/  then  last, 
respectively,  notwilJistanduig  such  commission  and  writ  of  error  as  aforesaid  ;  and 
that,  for  that  purpose,  the  necessary  writ  or  writs  might  be  awarded  and  issued, 
directed  to  the  said  Mayor  and  Aldermen. 

The  case  was  as  foil  lows.  The  Defendant  was  owner  of  a  cargo  of  tea  and  other 
goods,  shipped  on  board  the  Vesta  at  New  York  in  August  1809,  and  consigned  to  him 
(the  Defendant)  at  Hamburgh,  to  which  port  the  vessel  was  also  bound,  and,  in  the 
prosecution  of  her  voyage,  was  captured  by  a  British  cruiser,  and  carried  into 
larmoulh.  On  the  22d  of  December  following,  the  ship  and  cargo  were  restored  by  a 
decree  of  the  Court  of  Admiralty  to  the  owners  ;  after  which  the  ship  remained  at 
YarmouA  till  May  1812,  when  she  was  seized  by  the  revenue  officers,  in  consequence 
of  some  smuggling  transactions,  and  both  ship  and  part  of  the  cai^  condemned  and 
sold,  and  proceedings  instituted  by  the  custom-house  i^ainst  the  remainder,  where- 
upon a  claim  being  made  by  the  captain  on  behalf  of  the  Defendant,  as  ownor,  a 
compromise  took  place,  by  virtue  of  which  £5300  wu  to  be  paid  to  the  claimant  out 
of  the  proceeds,  and  that  sum  was  accordingly  deposited  in  the  hands  of  Henderson, 
an  officer  in  the  customs,  for  that  purpose.  Mterwards,  in  March  18H,  a  plaint  was 
affirmed  in  [634]  the  Lord  Mayor's  Court  at  the  instance  of  the  Plaintiffs  against  the 
Defendant,  in  a  plea  of  debt  upon  demand  for  £10,000,  and  process  of  attachment 
at  the  same  time  issued  out  of  the  said  court  on  the  sum  so  deposited  in  the  hands  of 
Henderson,  the  garnishee.  The  Defendant  being  absent,  residing  at  Hamburghy  was 
not  summoned  to  appear  and  answer,  and  a  verdict  was,  on  the  2d  of  April  1814, 
obtained  in  the  action  so  commenced,  against  Henderson,  for  £6000,  which  was 
accordingly  paid  br  him  to  the  ^ent  of  the  Plaintiffs,  upon  their  (the  Plaintifb)  the 
solieitor,  and  another  person,  a  merchant,  becoming  sureties  to  restore  t^e  same  to 
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the  Defendant,  in  case  he  should,  within  a  year  and  a  day  come  into  the  court,  and 
find  bail  and  sureties  to  answer,  and  disprove  or  avoid  the  debt,  according  to  the 
custom  of  the  city,  "  and  there  remain  ready  to  plead  with  the  said  Plaintiffs  upon 
their  bill  original,  or  otherwise  to  discharge  himself  therefrom." 

It  was  sworn,  by  the  affidavit  of  his  soUcitor  in  support  of  the  present  motion,  that 
the  Defendant  had  no  knowledge  or  information  of  the  plaint  or  attachment,  or  of  any 
proceedings  under  the  same,  until  some  time  after  the  verdict  obtained,  and  the  £5000 
paid,  as  before  mentioned  ;  but  that,  within  the  year  and  day,  he  (the  Defendant) 
came  into  court,  and  found  bail  and  sureties  according  to  the  custom,  and  brought  his 
scire  facias  to  disprove  the  debt  or  discharge  himself — that  the  Plaintiffs  appeared 
thereto,  and  the  Defendant  thereupon,  by  the  advice  of  counsel,  pleaded  that  the 
causeof  action  (if  any)  did  not  accrue  within  the  jurisdiction  of  the  lord  mayor's  court ; 
to  which  the  Plaintiffs  replied  that,  as  to  £2100  (part  thereof),  the  same  did  accrue 
within  the  said  jurisdiction,  and  that,  as  to  the  residue,  Henderson  (the  garnishee) 
re^ed  within  the  same.  To  the  first  part  of  this,  replication,  [636]  the  Defendant 
joined  issue,  and  to  the  other  part  he  demurred,  as  being  insufficient  in  law*  The 
demurrer  being  argued,  judgment  was  given  thereon  for  uie  Defendant,  on  the  21st 
November  1816;  and,  on  the  trial  of  the  issue,  a  verdict  was  also  found  for  the 
Defendant,  May  5th,  1817.  In  March  1817,  the  Plaintiffs  presented  a  petition  to  the 
Lord  Chancellor,  alleging  that  the  Defendant,  instead  of  disproving  the  debt,  had 
pleaded  in  bar  to  the  jurisdiction,  and  that  the -validity  of  such  plea  being  argued  on  a 
demurrer  to  the  Plaintiff's  replication,  judgment  was  given  for  the  Defendant ; 
therefore  praying  a  commission  of  errors,  and  writ  of  error,  against  the  seid  judgment ; 
whereupon  his  Lordship,  on  the  3d  of  March  aforesaid,  ordered  that  such  commission 
and  writ  of  error  should  issue,  and  the  same  were  issued  accordingly.(l)  On  the  5th 
of  May,  the  writ  was  presented  to,  and  allowed  [636]  by,  the  deputy  register  of  the 
lord  mayor's  court ;  but  the  affidavit  further  stated,  that  no  further  proceedings  had 
hem  taken  by  the  Plaintiffs  thereon,  and  no  application  made,  or  notice  given  to  the 
Judges  named  in  the  commission,  or  any  of  them,  and  that  the  deponent  verily 
believed  the  commission  and  writ  of  error  had  been  sued  for  and  obtained  by  the 
Plaintiffs  for  the  purpose  of  delay  only.  That,  on  the  5th  of  December,  he  (the  de- 
ponent) applied,  on  behalf  of  the  Defendant,  to  the  proper  officer  of  the  said  court,fcr  a 
writ  of  execution  against  the  two  sureties  aforesaid,  for  the  [637]  £5000,  to  which 
he  (the  Defendant)  had  become  entitled,  according  to  the  custom  of  toe  city  of  London, 
and  the  practice  of  the  said  court,  by  virtue  of  the  verdict  and  judgment  so  obtained 
by  him  as  aforesaid,  but  which  writ  the  said  officer  refused  to  issue,  by  reason  of  the 
writ  of  error  ;  and,  further,  he  had  been!informed  and  believed,  that  Bosicdl  (one  of 
the  sureties)  had  absconded,  and  was  then  in  America. 

In  opposition  to  the  motion  now  made,  as  above,  on  the  part  of  the  Defendant,  two 
affidavits  were  filed  on  the  part  of  the  Pkinti&,  by  the  first  of  which  the  deponent 
(the  deputy  register  of  the  I^rd  Mayor's  Court)  stated,  that  no  writ  of  error  had  been 
brought  upon  any  plaint  or  action  commenced  in  the  said  court,  during  a  period  of 
thirty-five  years,  that  he  (the  deponent)  had  been  in  office,  except  the  writ  of  error 
which  was  brought  in  the  present  case — that  a  writ  of  error  on  any  plaint  or  action  in 
the  said  court,  was  a  very  rare  proceeding  ;  but  that,  after  diligent  search  among  the 
records,  he  (the  deponent)  found  that  a  writ  of  error  was  brought  in  the  year  1774, 
on  an  information  in  the  said  court,  between  Thomas  Nugent,  Esq.,  the  then  Common 
Serjeant,  and  Samuel  Plumbe,  Esq.,  concerning  the  <Usfranchisement  of  the  said 
Samuel  Plumbe. 

The  othOT  affidavit  sworn  by  Henry  Ashley,  partner  with  William  Windale 
(attorney  of  the  said  court),  stated,  that  at  the  time  of  commencing  the  aforesaid 
action,  and  of  the  subsequent  proceedings,  the  said  Windaie  was  concerned  as  clerk 
in  court,'f  >r  the  Plaintiffs  and  Boswell  as  their  solicitor;  that  a  commission  and  writ  of 
of  error  (as  above  mentioned)  had  been  sued  out  by  Boswell  as  such  solicitor,  and  the 
a&ma  had  been  regularly  allowed  by  the  proper  officer  of  the  court — that  the  deponent 
had  made  search  among  the  recc  rds  [638]  of  the  court  for  similar  proceedings,  and 
has  found  proceedings  of  that  nature  instituted  in  the  said  court  in  1774,  in  a 
cause  between  Thomas  Nugent,  Esq.  (Common  Serjeant),  and  Samuel  Plumbe,  Esq.. 
whereby  it  appeared  that,  after  the  commission  to  the  Judges  named  therein  was 
obtained,  and  the  writ  of  error  allowed,  a  precept  of  the  commissioners  was  issued  to 
the  Lord  Mayor,  aldermen,  and  sheriffs,"  commanding  the  appearance  of  the  Plaintiff 
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at  &  certain  day  to  hear  error — that  the  Defendant  in  the  present  cause,  had  not  taken 
any  proceedinga,  by  virtue  of  his  commissions  and  writ  oierror,  to  compel  the  appear- 
ance of  the  I^intira.  nor  any  further  proceedings,  except  the  application  now  made — 
that,  alter  the  writ  of  error  in  this  cause  was  sued  out  and  allowed.  Boswell  departed 
the  realm  for  North  America,  where  he  then  raided ;  and  that,  after  his  departure, 
the  PlaintifTs,  by  their  agent,  placed  the  papers  in  the  hands  of  Messrs.  Robinstm  and 
Hammond,  in  his  (their  solicitor's)  absence. 

The  following  were  stated  as  the  grounds  for  the  application,  which  was  now  made 
on  the  part  of  the  Defendant. 

First,  mis-statement  in  the  petition,  upon  which  the  writ  of  error  whs  issued  ;  viz. 
that  the  petition  represented  the  Defendant  to  have  been  summoned ;  whereas  it 
appeared  by  the  affidavit  of  his  solicitor,  that  he  was  not  summoned,  by  reason  of  his 
being  resident  aX-Haimbwght  which  also  appeared  from  the  record  of  the  proceedings, 
in  these  terms.  "  And  thereupon  it  is  commanded  by  the  Court  to  Thomas  Nevxome, 
"  one  of  the  Serjeants  at  mace  of  the  said  Court,  that  he  (according  to  the  custom  of  the 
"  said  cit^)  summon  by  good  summoners,  the  Defendant  to  appear  here  to  answer 
"  the  Plaintiffs  in  the  plea  aforesaid,  and  that  he  return  and  testify  what,  &c.  And 
"  afterwards  (to  wit)  at  the  same  court,  the  said  Serjeant  at  mace  [638]  returned  and 
"  testified,  according,  &c.,  that  the  Defendant  had  rothing  within  the  said  city,  or  the 
"  liberties  thereof,  whereof  he  could  be  summoned,  nor  was  he  to  be  found  within  the 
"same." 

Another  objection  to  the  petition  was,  that  it  stated  imperfectly  the  terms  of  the 
security  for  restoring  the  £5000,  which  appeared  from  the  record,  to  be  as  follows. 
"  And  thereupon,  at  the  same  court,  the  said  (Plaintifis)  found  sufficient  pledges  and 
"  sureties  (that  m  to  say,  &c.^  to  restore  to  the  said  (Defendant),  the  said  sum  of  £5000, 
"  so  attached  as  iJoresaid,  if  the  said  (Defendant)  should,  within  a  year  and  a  day, 
"  according  to  the  custom,  find  sufficient  pledges  and  sureties  to  answer  the  said 
"  (P]ainti&)  in  and  upon  the  plea  of  their  said  bill  original,  and  to  disprove  or  avoid 
"  the  debt  demanded  by  the  said  bill,  according  to  the  custom,  or  to  render  his  body  to 
*■  prison  within  the  liberties  of  the  said  city,  and  there  remain  ready  to  plead  with  the 
"  said  (Plaintiffs),  and  upon  their  said  bilforiginal,  or  otherwise,  to  discharge  himself 
"  therefrom,  according  to  the  custom." 

Besides  these,  were  the  mis-statement  (already  referred  to)  as  to  the  validity 
of  the  plea  to  the  jurisdiction  having  been  argued,  instead  of  the  validity  of  the 
PlaintifEs*  replication  to  part  of  that  plea,  viz.  "that  it  was  sufficient  that  the  Garnishee 
'  resided  within  the  jurisdiction  " — that  it  was  also  omitted  to  be  stated  that,  as  to 
£2100  of  the  £5000,  the  Plaintiffs  took  issue  to  the  Defendwat'splea  to  the  jurisdiction, 
and  that  the  same  was  tried,  and  a  verdict  given  for  the  Defendant.  That  the 
petition  referred  only  to  the  judgment  stated  to  have  been  given  on  the  argument 
<rf  the  demurrer,  as  being  erroneous,  and  the  writ  of  error  made  out  pursuant  to 
the  order  of  such  petition  (dated  the  3d  of  March)  was  tested  the  5th  of  March  1817, 
and  [640]  must,  therefore,  have  been  obtained  after  the  judgment  on  the  demurrer 
was  given  (21st  November  1816),  but  before  the  trial  of  the  issue  (7th  May  1817),  and 
the  same  could  not  therefore,  in  any  event,  affect  the  verdict  and  judgment  as  to 
the  £2100. 

Then,  as  to  the  writ  of  error  itself,  it  was  there  stated,  that  manifest  error  had 
intervened  in  the  record  and  process  of  the  plamt,  as  well  as  in  the  record  and  process 
of  the  attachment,  and  in  the  rendering  of  judgment, — making  no  distinction  between 
the  judgments,  and  not  confining  the  error,  m  conformity  with  the  petition,  to  the 
judgment  on  the  demurrer.  It  was  likewise  imperfect  in  stating  the  errors  to  have 
intervened,  to  the  great  damage  of  the  Defendant,  as  if  A«  were  the  party  prejudiced, 
and  for  whom  the  writ  of  error  had  been  issuedi 

With  regard  to  the  previous  proceedings — if  any  objection  should  be  made  to 
the  Defendant's  plea  to  the  jurisdiction,  as  coming  too  late,  it  was  represented, 
that  it  admitted  of  the  following  answers ;  first,  that  the  non-appearance  of  the 
Defendant  in  the  action,  upon  which  the  attachment  was  issued,  was  no  laches  in 
him  ;  since  it  appeared  from  the  return  {nihil  hahet)  that  he  neither  had,  nor  could 
have,  notice  of  the  proceedings — although  it  might  have  been  otherwise,  if  he  had 
luade  default  after  a  return  of  sumfntmeri  feci ;  and  upon  that  ground  it  was  evident, 
that  the  primus  diss  was  the  day  given  in  the  scire  facias.  Secondly,  that,  although 
s  plea  to  the  jurisdiction  of  one  m.  the  superior  courts  was  treated  with  great  strict- 
nwi,  inasmuch  as  it  mu9t  be  intended  prima  facie,  that  all  causes  are  cognisable. 
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and  alt  persons  justiciable,  there ;  yet  no  such  intendment  could  be  made  in  favour 
of  an  inferior  and  limited  jurisdiction — and  that,  on  the  contrary,  if  in  any  stage 
of  the  proceedings,  it  appeared  on  the  record,  [641]  that  the  original  cause  of  aotkm, 
or  the  defence,  arose  out  of  the  iuriadiction,  it  was  error.  Thirdly^  that  if  by  any 
act  or  neglect  of  the  Defendant,  ne  had  deprived  himself  of  the  benefit  of  a  plea  in 
abatement,  the  Plaintifis  should  have  relied  on  the  estoppel  in  their  replication  ; 
by  omitting  to  do  which,  they  had  waived  the  estoppel,  and  set  the  matter  at  large, 
notwithstanding  the  estoppel  appeared  on  the  record  (for  which  purpose  Co.  Lit. 
303  b.,  and  Saund.  324,  were  referred  to).  Fourthly^  that  all  the  proceedings 
against  the  garnishee  were  considered  merely  as  process  to  bring  the  Defendant 
into  court :  and  it  was  therefore  conceived,  that  any  step  which  the  practice  of  the 
Court  might  require  to  be  taken,  in  order  to  get  back  the  money  which  had  been 
attached,  could  no  more  prevent  the  Defendant  from  pleadine  to  the  jurisdiction, 
than  putting  in  bail  above  in  the  Court  of  King's  Bencn,  which  are  necessary  to  be 
done,  in  order  to  entitle  the  Defendant,  the  sherifb,  or  the  bail  bek)w,  to  be  heard. 

It  was  further  to  be  observed,  that,  according  to  the  terms  of  the  security,  the 
Defendant  was  entitled  to  have  the  £6000  restored,  "  if  he  disapprove,  or  awnd  the 
"  debt,  or  otherwise  discharge  himself  therefrom." 

With  respect  to  the  case  referred  to  in  the  affidavits  made  to  oppose  the  motion, 
it  was  observed,  that  that  case  was  a  very  notorious  one,  and  had  been  published 
by  the  authority  of  the  city — but  that  it  had  no  bearing  on  the  present  case  ;  both 
because  the  common  Serjeant  was  invested  with  peculiar  privileges  by  the  custom 
of  the  city,  and  because  there  the  Defendant  (and  not  the  Plaintiff)  had  been  actor 
and  mover  in  obtaining  the  commission  and  writ  of  error,  whereas,  in  the  present, 
the  Plaintiffs  had  obtained  the  com-[642]-inisaion,  and  kept  it  in  their  possession, 
leaving  the  Defendant  to  get  from  the  Juc^es  their  precept,  without  any  commission, 
and  on  the  bare  authority  of  a  copy  of  the  writ  of  error,  with  which  tne  Defendant 
was  served  ;  the  whole  proceeding,  on  the  part  of  the  Plaintifb,  rendering  it  evident, 
that  their  sole  object  was  delay. 

Sir  S.  Eomilly,  Bolland  (senior  counsel  of  the  Lord  Mayor's  Court),  and  Palmer, 
in  support  of  the  motion.  As  to  the  question  of  the  jurisdiction  of  this  Court,  what- 
ever doubt  may  have  existed  formerly,  it  has  long  been  settled,  that  the  Court  has 
power  to  supersede  a  writ,  which  itself  has  issued,  either  on  the  ground  of  mistake, 
or  quia  improvide  emanavit,  as  in  Barlow  v.  Collins  (1  P.  W.  436,  note.  And  see 
Bex  V.  Burrard,  ib.  435),  where  a  writ  de  excommunicato  capiendo  was  superseded 
on  motion,  as  being  "  ill  for  uncertainty."  There  "  the  writ  was  enrolled  in  B.  R.,— 
"  yet,  being  not  returned  there,  to  prevent  a  failure  of  justice,  it  was  superseded  in 
"  Chancery."  In  The  Dean  and  Chapter  of  Dublin  v.  Dowgate^i^)  a  writ  of  error  was 
sued  out  of  Chancery,  returnable  in  King's  Bench.  And  it  was  said  by  Parker^  G.  J., 
(who,  with  King,  C.  J.,  and  Bury,  0.  B.,  were  desired  by  the  Lord  Chancellor  to  assist 
at  the  motion),  that  the  Court  of  Chancery  might  supersede  this  writ,  quia  improvide 
emanavit."  [6431  Woodcraft  v.  Kynaston  (2  Atk.  317),  was  a  motion  to  quash,  or 
supersede,  a  writ  of  certiorari,  which  issued  out  of  this  Court,  to  remove  a  plaint  of 
replevin  in  the  Mayor's  Court  of  London,  upon  the  ground  that  the  tenor  of  the  record 
was  only  directed  to  be  removed,  and  not  the  record  itself.  liord  Bardvieke  super- 
seded the  writ,  and  awarded  a  procedendo. 

Here,  the  only  question  on  the  writ  is,  whether  the  circumstances  are  sufficient 
to  support  the  application.  The  first  ground  is  error  on  the  face  of  the  writ,  Cooper 
V.  Ginger  (1  Stra.  606)  where,  the  judgment  being  against  two,  it  was  held,  that 
a  writ  of  error,  ad  damnum  of  one  only,  would  not  lie,  and  the  writ  was  quashed 
accordingly.  In  which  case,  another,  of  Brewer  v.  Turner  (3)  was  referred  to, 
where  tlu  same  point  had  been  decided.  This  is  a  much  stronger  case  than  either 
of  those,  because  here  it  is  stated  by  the  writ  to  be  dartmum,  not  of  one,  instead 
of  two  who  are  damaged,  but  of  the  wrong  person  altogether.  In  the  case  of  The 
Lessee  of  Lawlor  v.  Murray  (1  Scho.  &  Lef.  75),  the  questions  arose  upon  a  writ 
grounded  on  stat.  Westm.  2,  c.  31  (vid.  Reg.  Brev.  182  a),  commanding  the  Justices 
of  King's  Bench  to  affix  their  seals  to  a  bill  of  exceptions.  This  writ  h^  been  served 
on  the  Judges,  and  they,  in  obedience  to  it,  had  affixed  their  seals  accordingly.  Lord 
Redesdale  superseded  the  writ ;  and  one  of  the  grounds  upon  which  he  superseded 
it  was,  that  it  was  a  writ  which  ought  not  to  issue  without  a  previous  application 
to  the  Court,  and  an  order  made  in  consequenc-e  of  such  application. 
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[644]  Then  as  to  the  commission,  and  the  petition  on  which  it  issued.  It  is  by  no 
means  of  course  to  grant  a  commission,  which  is  not  due  as  matter  of  right,  bat  a 
previous  application  is  necessary,  which  ought  to  contain  the  facts  of  the  case.  Here 
there  has  been  manifeat  and  gross  misrepresentation  of  the  facts,  tending  to  mislead 
and  deceive  the  Court.  The  party  is  stated  to  have  been  summoned,  and  he  was  not 
summoned.  The  Court  is  given  to  understand,  that  the  plea  was  demuired  to  in 
toto,  whereas  the  demurrer  was  only  to  part  of  the  plea.  If  then  it  is  necessary  that 
there  should  be  a  previous  application,  founded  on  the  facts  of  the  case,  to  ground 
a  commission,  that  would  alone  be  a  sufficient  reason  for  superseding  the  commission 
in  this  instance  ;  and  the  present  is  a  much  stronger  case  than  ttiAt  before  Lord 
RedeadaU,  above  noticed. 

Then  with  regard  to  the  circumstances  of  the  case,  since  the  issuing  the  com- 
mission. It  must  be  remembered,  that  this  is  not  a  proceeding  of  course,  but  (as 
represented  in  the  Register),  "  de  speciali  gratia  "  (Reg-  Brev.  131),  that  it  is  granted 
aa  a  remedial  process — and  that  it  is  consequently  the  duty  of  the  party,  in  whose 
favour  it  issues,  to  use  it  as  it  was  intended.  (See  the  form  of  the  writ,  3  Mer.  636 
(note),  by  which  it  appears  to  be  imperative  on  the  party,  not  merely  empowering 
him  to  make  use  of  it  at  his  discretion.)  Then,  how  does  the  conduct  of  these 
Plaintiffs  tally  with  the  duty  imposed  on  them,  who  have  not  only  not  prosecuted 
the  commission,  but  never  even  acquainted  the  Judges  delegate  with  their  appoint- 
ment 1 

We  can  find  no  precedent  or  authoritv,  in  point,  where  the  Lord  Chancellor  has 
actually  superseded  a  commission  of  this  particular  kind.  But  the  instances 
[646]  to  be  met  with  of  such  a  proceediiu:  as  the  writ  itself,  are  extremely  rare ; 
the  only  two  cases  we  hare  been  able  to  find  of  its  occurrence  being  that  referred 
to  in  the  affidavit  already  mentioned  (as  to  which,  see  the  preceding  observations), 
and  a  reported  case  of  Greene  v.  Cole  (2  Saund.  228,  252),  so  long  ago  as  the  22d  of 
Charles  the  Second,  which  went  to  the  House  of  Lords.  And  it  may  surely  be 
inferred,  with  perfect  safety,  that  the  principles  upon  which  the  Court  acts  in  super- 
seding other  writs  and  commissions  are  applicable  to  this.  In  what  respect  can  it 
be  stated,  that  this  commission  differs  from  any  other  commissions  issued  under  the 
great  seal  1 — From  a  commission  of  bankrupt,  for  instance,  which  it  was  the  practice 
of  the  Court  to  supersede  for  want  of  prosecution,  long  before  the  order  regulating 
the  time  for  prosecuting  the  same  1  (Lord  Loughborough's  Order,  26th  June  1793 
(2  Cooke's  Bank.  Laws,  285,  5th  edit.).)  In  KemtAand  v.  M'Aidey  (4  T.  B.  436), 
which  was  a  rule  to  shew  cause  why  the  Defendant  s  execution  for  the  costs  founded 
on  a  jud^mnt  of  non-suit  should  not  be  set  aside,  because  it  was  sued  out  after  the 
Plaintiff  had  served  him  with  the  alk>wance  of  a  writ  of  error,  tlie  PlaintifE's  counsel 
said,  the  Court  would  not  preswme  that  a  writ  of  error  is  brought  for  the  purpose 
of  delay  ;  but,  on  the  contrary,  had  always  required  a  declaration  of  the  party 
suing  out  the  writ,  that  such  was  his  object,  before  they  permitted  the  other  party 
to  proceed  in  defiance  of  the  writ ;  to  which  Lord  Kenyan,  C.J.,  observed,  that,  "  in 
"  general,  the  rule  is  as  the  Plaintiff  had  stated  it ;  that  a  writ  of  error  allowed  and 
"served  operates  as  a  supersedeas  to  an  execution,  and  the  Court  will  stay  the  pro- 
"  ceedings  of  course  ;  but  that  is  on  the  supposition,  that  the  party  may  have  some 
'[646]  error  to  complain  of  in  the  judgment,  which  it  is  right  should  be  examined 
"  into,  before  execution  is  awarded.  And,  therefore,  if  it  appear  clearly  and  un- 
"  equivocally  to  the  Court,  that  the  writ  of  error  is  brought  merely  for  delay,  that 
^reason  does  not  hold";  BuUer,  J.,  adding,  that  "how  that  is  to  be  made  out,  is 
"  matter  of  evidence  in  such  case.  In  general,  the  Court  require  it  to  be  proved 
"  by  an  acknowledgment  from  the  party  who  sues  out  the  writ  of  error  ;  and  they 
"have  held  that  the  belief  of  the  other  party,  that  it  is  brought  for  delay,  is  not 
"  sufficient.  But  here  it  is  apparent,  that  there  can  be  no  error  of  which  the  Plaintifi 
"can  avail  himself."  {See  Hawkins  v.  Snuggs,  2  M.  &  S.  476 ;  Willes,  271 ;  and  Wilier 
y.  Newbald,  1  East,  662.)  See  also  Viner,  "  Supersedeas"  C.  16.  "  If  a  writ  of  error 
is  brought,  and  the  day  of  the  return  is  long,  in  order  to  delay  the  party,  the  Court  may 
award  execution."  (Referring  to  1  Keb.  109 ;  Sid.  45,  &c.)  Com.  Dig.  "  Pleader," 
3  B.  12.  "  If  a  writ  of  error  is  returnable  in  B.  R.  or  Exchequer,  tuter  the  next 
"  term,  or  on  the  last  return  of  the  next  term,"  &c., "  it  shall  not  be  a  supersedeas, 
"  for  it  seems  an  affected  delay."  (Referrmg  to  1  Vent.  266 ;  1  Sid.  46,  454.)  So, 
where  delay  is  occasioned  by  the  act  of  the  party  abating  the  writ,  execution  shall 
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go,  without  giving  time  to  bring  a  writ  of  error  coram  vobis.  JmAstfu  t.  BtUes 
(2  Stra.  101^,  Birch  v.  TrUU  (8  East,  412). 

But,  if  it  should  be  thought  that  there  is  not  sufficient  ground  to  supeisede  this 
commission  and  writ,  then  what  we  ask  is  that  we  may  he  at  liberty  to  sue  out 
execution  in  the  mean  time,  notwithstanding.  And  the  propriety  of  this  application 
depends  on  the  question,  [647]  whether  or  not  the  writ  which  has  issued  amounto 
to  a  cesset  executio  ?  Now,  it  is  not  every  writ  of  error  that  does  amount  to  a  cesset 
executio.  As  Lord  Ellenborough,  C  J.,  in  the  case  already  meiitioned,  of  Birch  v. 
Trisf-e,  &a,yB  (referring  to  Garthew,  368,  369),  "  A  writ  of  error  coram  vobis  is  not  a 
supersedeas  in  itself " — aJthough,  he  adds,  that  "  execution  cannot  be  taken  out 
"  on  the  judgment,  whilst  it  is  depending,  without  leave  of  the  Court."  {4)  Now,  it 
is  this  leave  of  the  Court  that  we  ask,  and  which  we  contend,  under  the  circum- 
stances, ought  to  be  granted.  This  is  the  same  thing,  as  to  the  application  of  the  ru  le, 
as  the  "  coram  po6ts  — because  neither  does  this  writ  efkot  any  actual  removal  of 
the  record,  empowering  the  justices  therein  named,  or  any  two  of  them,  to  examine 
and  correct  the  record,  &c.,  at  the  Gtuldhal!  of  the  said  city'  and,  if  error  shall 
be  found,  &c.,  "  the  same  to  correct  and  amend,  and  to  do  full  and  speedy  justice 
to  the  parties,  according  to  the  custom  of  the  said  city."  (See  the  form  of  the  writ 
3  Mer.  635,  note.)  It  is  upon  the  same  principle  that  an  appeal  doea  not  operate 
03  a  stay  of  proceedings  in  the  Court  of  Chancery. 

Another  ground  for  arguing  that  this  writ  doea  not,  per  se,  amount  to  a  stay 
of  execution,  is,  that  a  special  writ  of  supersedeas  is  provided  for  this  purpose.  (Reg 
Brev.  129  ;  Fitz.  N.  6.  53.)  And,  if  it  was  thought  necessary  to  provide  this 
special  [648]  it  is  manifest  that  the  writ  of  error,  per  se,  was  not  held  to  amount 
to  iU 

Again,  look  at  the  writ  itself ;  and  we  shall  find  that  the  sheriffs  are  not  thereby 
enjoined  to  stay  execution  unconcUtionally,  but  only  "  if  any  error,"  &c. — "  to  do 
and  perform  what  shall  be  ordered  by  our  said  justices  to  be  done."  (See  note,  635.) 
From  all  which  it  follows  that  there  is  no  actual  supersedeas.  And,  if  so,  we  should 
be  entitled,  of  course,  to  the  writ  "  De  executione  judicii'  (Fitz.  N.  B.  43),  which 
we  have  applied  for,  but  have  been  refused  it,  on  the  ground  that  execution  is  stayed 
by  these  proceedings,  which  compels  us  to  ask  for  the  judgment  of  the  Court  on 
the  point  above  submitted  to  it.  As  to  the  Defendant's  strict  right  to  the  writ  last 
mentioned,  provided  the  law  be  with  him  on  that  point,  see  WUkins  v.  Mitchell.(5) 

But,  supposing  the  contrary  of  what  is  here  contended,  and  that  these  proceedings 
do,  in  fact,  amount  to  a  supersedeas,  still  it  is  a  question  whether  the  Court  will  not 
exercise  its  discretion,  under  the  circumstances  of  the  case,  to  awai^  execution. 
The  case  of  Kempland  v.  M*Auley  went  upon  the  circumstances,  and  the  principle 
of  the  cases  referred  to  in  Viner  and  Comyns, — of  Jenkins  v.  Bates,  and  Birch  v. 
Triste,  is  the  same,  viz.  that  the  Court  will  act  upon  the  circumstances  of  the  case, 
and  the  conduct  of  the  parties,  as  affording  a  presumption  that  delay,  and  delay 
only,  was  contemplated  [649]  in  issuing  the  proceedings — a  delay,  which,  in  the 
present  caae,  is  solely  at  the  party's  own  will  and  pleasure,  and  not  arising  out  of  a 
single  cause  or  motive  independent  of  his  arbitrary  discretion. 

Leach  and  Bell  were  heard  in  opposition  to  the  motion  (Note  :  The  reporter  heard 
only  a  part  of  the  argument  on  this  side  of  the  question,  uid  that  (owing  to 
accidental  circumstances)  very  imperfectly) ;  when  by  the  former  it  was  represented, 
that  it  is  essential  to  a  writ  of  error,  that  it  virtually  removes  the  record  out  of  the 
court  in  which  the  proceedings  were  originally  had,  to  the  higher  jurisdiction ; 
the  record  itself  being  to  be  produced,  which  it  cannot  be  without  removal ;  that 
it  is  otherwise  in  an  appeal  from  the  Court  of  Chancery,  where  there  is  no  removal 
or  production  of  the  record ;  but  it  is  incumbent  on  the  party  appealing  to  put 
the  court  of  appellant  jurisdiction  in  possession  of  the  circumstances  of  the  case  ; 
and,  for  that  reason,  an  appeal  does  not  operate  to  stay  proceedings,  which  must 
be  the  case  where  the  record  itself  is  removed.  That  delay  is  not  a  ground  for 
quashing  the  writ,  unless  the  delay  is  made  the  subject  of  a  formal  protest,  and 
regular  proceedings  founded  thereon  ;  as,  who  ever  heard  of  a  writ  of  error  being 
ipso  facto  non-prossed,  upon  the  ground  that  no  proceedings  have  been  bad  in  it  ? 
And  the  principle  of  this  Co|Urt  must  be  the  same  aa  oi  %  court  of  law,  where  the 
party  endeavouring  to  set  aside  the  writ,  must  first  obtain  an  eight-day  rale  for  the 
purpose  ;  at  the  expiration  of  which,  if  no  proceedings  are  had,  he  is  entitled  to  the 
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wiit  de  executions  judicii.  That  no  argument  can  fairly  be  drawn  from  the  exist- 
ence of  such  cases  as  Kempland  v.  Macauley,  which  are  in  themselves  anomalous, 
and  not  to  be  brought  forward  as  preeedents  or  authorities  for  any  that  are  not 
precisely  the  same  in  circumstances.  Be-{660]-sides,  suppose  the  writ  were  to  be 
superseded  upon  the  authority  of  such  cases,  or  of  the  reasoning  adopted  by  way 
of  mference  from  them,  how  is  that  to  be  made  to  apply  to  the  case  of  a  commission  1 
That  with  regard  to  the  alleged  errors  in  the  writ,  and  in  the  proceedings  upon 
which  that  and  the  commission  issued,  the  mere  object  of  the  writ  being  to  remove 
the  record  out  of  the  court  below,  those  errors  could  be  of  no  consequence,  provided 
the  subject  matter  were  sufficiently  ascertained.  As,  how  could  it  be  in  the  least 
material,  whether  the  party  had  been  summoned  or  not,  since  it  is  sufficiently 
manifest,  that  he  appeared  1  And  if  it  were,  what  proof  is  there  that  he  was  not 
summoned  in  fact  1  Li,  by  the  custom  of  the  city,  some  peculiar  form  of  summons 
be  necessary  in  a  case  where  the  party  is  abroad,  how  can  his  absence  afford  a  ground 
for  the  suppression  of  the  writ,  quia  improvide  emanavit  1  If  the  party  falsely 
suggests  circumstances,  as  entitling  him  to  the  remedy  he  seeks,  he  imposes  on  the 
Court,  and  falls  within  the  direct  reason  of  the  rule.  But  how  can  it  be  pretended 
that  the  mistakes  here  complained  of  are  such  as  at  all  affect  the  right  of  the  party  1 
Suppose  it  is  irregular  in  form,  there  was  no  corrupt  motive ;  the  party  meant 
fairly,  and  this  Court  will  never  supersede  its  prooeedings,  upon  a  mere  defect  of 
form,  without  protecting  the  party  against  tne  consequences  which  have  been 
inenrred  without  any  fault  or  design  whatever.  Then  as  to  the  representation 
that  the  demurrer  was  to  the  plea  only,  no  injury  could  be  done  to  the  Defendant 
by  the  accidental  suppression  of  the  fact  of  the  demurrer  being  to  the  replication 
also. 

[The  Lord  Chancellor  here  asked.  Suppose  the  Plaintiff  had,  upon  getting  the 
writ,  acted  upon  it  immediately,  before  the  verdict  had  been  pronounced,  what  would 
have  been  the  consequence  t] 

f651]  Lecuih.  The  efEect  would  have  been  to  stay  proceedings. 
The  Lord  Chancellor.  Suppose  the  case  of  an  action  at  Taw,  that  issue  were 
taken,  as  to  part,  and  a  demurrer  to  the  remainder ;  and  that  after  the  demurrer 
had  been  argued,  «nd  judgment  given  against  the  Defendant,  but  before  trial  of 
the  issue,  the  Defendant  had  ti^en  out  a  writ  of  error ;  that  the  issue  were  then 
tried,  and  a  ventiet  also  had  against  the  Defendant ;  could  the  Defendant  have 
proceeded  upon  his  writ  of  error  in  the  first  place,  with  respect  to  the  demurrer, 
and  complained  that  the  judgment  was  wrong  in  point  of  law,  and  then  come  again 
upon  the  same  writ  of  error,  and  comptamed,  as  against  the  verdict,  that  the 
declaration  was  defective  in  point  of  form  1] 

No  answer  was  given  to  this  question  ;  and,  on  the  following  day  (Ex  relatione), 
Mr.  Bell  having  finished  the  argument  for  the  FlaintifFs,  and  Sir  Samuel  Romilly 
having  replied,  His  Lordship  said,  he  did  not  see  how  it  was  possible  to  support  this 
commission  and  writ  of  error  ;  and  then  repeated  to  the  Solicitor-General  the  same 
question  as  he  had  put  the  day  before  to  Mr.  Leach  ;  asking  whether  he  thought 
such  a  writ  as  that  he  had  mentioned  could  be  maintained  1  to  which  the  Solicitor- 
General  replied,  "  Certainly  not."  Upon  this,  the  counsel  for  the  Plaintiffs  admitted 
that  the  oojection  was  fatal,  and  the  Lord  Chancellor  ordered  both  the  writ  and 
the  commission  to  he  superseded,  with  costs.    Keg.  Lib.  1817,  B.  fo.  142. 

(1)  Form  of  the  Writ  of  Error  mentioned  above,  dated  the  5th  of  March  1817. 

George  the  Third,  &c.  To  the  Mayor,  Aldermen,  and  Sheriffs  of  London.  &c. 
Whereas  in  the  record  and  process  of  a  certain  plaint  which  was  in  our  court  of  our 
city  of  London  before  you,  &c.,  without  our  writ,  according  to  the  custom  of  the  said 

city,  between  and  ,  of  a  debt  of  £  1 0, 000  that  the  same  — —  demanded 

of  the  said  — — — as,  also,  in  the  record  and  process  of  a  certain  attachment  made 
thereupon  before  you,  &c.,  of  the  said  £10,000,  in  money  numbered,  as  of  the  ptoper 

money  of  the  said  ,  in  the  hands  and  keepingof  one  attached  and  deranded. 

Likewise  in  the  rendering  judgment  before  you,  &c.,  in  our  said  court,  &c,  upcui  the 
plunt  and  attachment  as  {foresaid,  as  it  is  said,  manifest  error  hath  intervened,  to 

the  great  damage  of  the  said  ,  as  by  his  complaint  we  are  informed.  We,  willing 

that  the  said  error  (if  any  be)  be  duly  amended,  and  full  and  speedy  justice  done 
to  the  said  parties  in  this  behalf,  have  assigned  our  trusty  uid  well-beloved  ,  or 
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any  two  of  them,  our  justices,  to  exaioine  and  correct  the  record  and  process  of  the 
plaint  and  attachment  aforesaid,  and  the  giving  of  judgment  the  plaint  and  attaoh- 
ment  aforesaid,  as,  also,  the  adjudging  of  ezeoution  thereupon,  with  all  things 
touching  the  same,  in  the  presence  of  you,  &c.,  by  our  said  justices,  or  two  of  them, 
for  that  purpose  convened,  if  you  are  willing  to  be  concerned  in  this  affair,  at  the 
Guildhall  of  the  said  city.  And,  if  any  error  shall  be  found  in  the  said  record  and 
process,  or  in  the  giving  of  judgment  of  the  plaint  and  attachment  aforesaid,  or  in 
the  adjudging  of  execution  thereupon,  the  same  to  correct  and  amend,  and  to  do 
full  and  speedy  justice  to  the  said  parties  according  to  the  tenor  and  custom  of  the  said 
city.  And  therefore  we  command  you,  &c.,  that  at  a  certain  day,  which  our  same 
justices,  or  two  of  them,  shall  make  known,  the  record  and  process  of  the  said  plaint 
and  attachment,  and  giving  of  judgment  of  the  said  plaint  and  attachment,  and  also 
the  adjudging  of  execution  thereon,  with  all  things  touching  the  same  which  remain 
with  you,  as  it  is  said,  before  our  said  justices,  or  two  of  them,  to  the  same  place 
you  cause  to  be  brought.  And  we  command  you  (the  Sheriffs),  that  at  a  certain 
day  which  our  said  justices,  or  two  of  them,  shall  make  known  to  you,  you  shall 
give  notice  to  the  8aid(Plaintifi8)that  then  they  be  there,  if  any  error  in  the  said  record 
and  process,  or  giving  of  judgment  thereupon,  which  is  known  to  belong  thereto, 
and  to  hear  further,  and  to  do  and  perform  what  shall  be  ordered  by  our  said  justicM 
in  this  case  to  be  done.    Witness  ourself  at  Westminster,  &c. 

(2)  1  P.  W.  348.  The  facts  were  these.  The  Archdeacon  of  Dublin  had  ob- 
tained a  peremptory  mandamus  out  of  K.  B.  in  Ireland,  directed  to  the  Dean  and 
Chapter,  to  admit  him  to  a  stall  in  the  Cathedral  Church  there ;  whereupon  the 
Dean  and  Chapter  sued  out  a  writ  of  error  here,  returnable  into  K.  B. ;  and,  no 
return  having  been  made,  it  was  moved  that  the  Court  of  Chancery  would  order 
the  Court  of  K.  B.  in  Ireland  to  make  their  return,  and  in  the  mean  time  stay  all 
proceedings  on  the  mandamus. 

(3)  1  Stra.  233.  And  see  the  first-mentioned  case  reported  in  Lord  Raym.  1403, 
where  it  is  stated  that  costs  on  quashing  writs  of  error  are  to  be  given  in  all  cases, 
under  the  stat.  4  Ann.  c.  16,  s.  25. 

(4)  8  East,  416.  See  Bro.  Ab.  "  Error,''  p.  6(>,  where  the  reason  why,  after  a 
writ  of  error  is  sued  and  allowed,  execution  cannot  be  awarded,  is  stated  to  be — "  Car, 
per  te  briefe  d'error,  le  recorde  mesme  est  remove,  et  donc-ques  le  Court  n'ad  vien 
unde  d'agarde  execution."  7  H.  6,  42.  To  the  writ  coram  vobis  this  reason  does 
not  apply,  because  that  writ  does  not  effect  an  actual  removal  of  the  record. 

(6)  3  Salk.  229.  '  In  an  action  of  debt  for  rent,  brought  in  an  inferior  court, 
the  Plaintiff  was  nonsuit,  whereupon  the  Defendants  had  judgment ;  but  they 
refusing  to  execute  it,  B.  B.  was  moved  for  a  mandamus,  but  it  was  denied,  because 
the  Defendant  had  a  legal  remedy,  vis.  by  the  writ  de  exeeutione  judicii  out  of 
Chancery. 


[662]  Andrew  Scott,  George  Arbuthnot,  and  Peter  Cherry  ;  William  Har- 
rington, Henry  Burnaby,  and  H.  H.  Harrington,  Plaintiffs,  and  Joseph 
DUPRE  PoRcuER,  and  Others,  Partners  under  the  Firm  of  Messrs.  Pobchxk 
and  Co.,  Defendants.    Rolls.    Dec.  18,  24,  1817. 

[See  Malcolm  v.  Scott,  1843,  3  Hare,  46.] 

H.  and  Co.,  of  Madras,  make  a  consignment  of  pearls  to  B.,  with  directions  to  sell 
and  pay  the  proceeds  to  P.  (to  whom  H.  and  Co.  were  at  the  time  indebted)  on 
account.  B.  acknowledges  the  receipt  of  the  consignment,  and  undertakes 
to  perform  these  directions  ;  but  no  notice  is  given  by  either  party  to  P.,  H. 
and  Co.  subsequently  write  to  B.,  requesting  the  pearls  to  be  sent  to  America, 
and  there  disposed  of ;  and  afterwards,  being  insolvent,  make  an  assignment 
of  all  their  effects  in  trust  for  the  benefit  of  their  creditors.  Held  that  the  direc- 
tions accompanying  the  consignment  did  not  constitute  an  appropriation,  but 
amounted  to  no  more  than  a  mere  mandate,  revocable  at  the  pleasure  of  the 
consignor ;  and  which  was  actually  revoked  by  the  subsequent  disposition  (rf 
the  property  ;  and  that  P.,  who  had  no  express  notice  of  the  consignment,  but. 
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on  receiving  information  of  it  after  he  knew  of  the  failure  of  H.  and  Co.,  had 
laid  an  attachment  on  the  pearls  in  the  hands  of  B.,  on  which  he  had  proceeded 
to  judgment,  and  actually  sold  the  pearls  under  it ;  having  also  executed  the 
trust-deed  as  a  creditor ;  was  bound  to  account  with  the  trustees  for  the  proceeds. 

The  Bill  stated,  that  the  Plaintiffs  Harrington,  Burnaby,  and  iJarrington, 
who  were  in  partnership  as  general  agents  at  Madras,  under  the  firm  of  Harrington 
and  Co.,  becoming  indebted  to  an  amount  beyond  what  their  estate  was  sufficient 
to  pay,  agreed  to  make  an  assignment  of  their  stock  in  trade,  and  all  their  effects, 
both  in  their  partnership  and  individual  characters,  to  James  Strange  (then  of 
Madras),  and  to  the  Plaintiffs  Scott  and  Arbulhnoty  in  trust  for  their  creditors ; 
and  that,  accordingly,  by  indenture  dated  the  19th  of  Decemher  1811,  between 
the  Plaintiffs  [653]  Harrington  and  Co.,  of  the  first  part ;  the  said  James  Strange, 
and  the  Plaintiffs  Scott  and  Arhutknot,  of  the  second  part ;  and  the  several  persons 
therein  mentioned  (creditors  of  Harrington  and  Co.),  of  the  third  part ;  it  was 
witnessed  that,  in  pursuance  of  the  said  agreement,  &c.,  the  PlaintifFs  Harrington 
and  Co.  assigned  to  the  said  parties  of  the  second  part,  all,  &c.  (subject  to  such 
claims,  rights,  or  interests,  as  any  other  person  or  persons  might  have  therein), 
upon  trust  to  sell  and  dispose  of  the  same,  and,  out  of  the  produce,  in  the  first  place, 
to  retain  to  themselves  all  costs  and  expenses,  and  then  (as  soon  as  sufficient  funds 
should  be  realized),  to  mi^e  and  declare  a  dividend  of  10  per  cent.,  to  and  amone 
the  subscribing  creditors,  upon  the  amount  of  their  debts,  and  afterwards  to  proceed 
in  paying  off  the  several  debts  then  due,  when  sufficient  should  come  to  hand  to  enable 
them  to  make  or  declare  a  dividend  of  5  per  cent.  ;  and  to  pay  the  surplus  to  the 
Plaintiffs  Harrington  and  Co. ;  in  consideration  whereof,  the  subscribing  creditoi^B 
released  to  the  said  Plaintiffs  all  actions,  &o.  In  which  indenture  was  also  contained 
a  power  enabling  the  creditors,  or  a  majority,  to  nominate  or  appoint  either  or  any  of 
the  Plaintiffs  to  act  as  trustees  or  trustee  conjointly  with  the  said  parties  of  the  second 
wrt,  and  to  appoint  new  trustees,  &c.,  in  virtue  of  which  power  the  Plaintiffs  y^Uliam 
Harrington  ana  Bwmby  veTet  shortly  after  the  execution  of  the  indenture,  appointed 
to  act  as  such  trustees  jointly  with  Strange,  Scott,  and  Arbuthnot ;  and.  Strange 
having  declined  to  act,  the  Plamtiff  Cherry  was  substituted  as  a  trustee  in  his  room. 

The  Bill  proceeded  to  state,  that  ^evious  tp  the  execution  of  this  indenture 
(in  the  month  of  January  1810)„the  Plaintiffs  Harrington  and  Co.  consigned  to 
Messrs.  Bumie,  in  London,  two  boxes  of  pearls,  one  [654]  on  account  of  Harrington 
"  and  Co,"  the  other  "  on  account  of  (the  Plaintiff)  'William  Harrington  "  only ; 
and  that,  at  the  time  this  consignment  was  made,  directions  were  sent  by  Harrington 
and  Co.,  and  also  by  W.  Harrington,  to  Messrs.  Burnie,  to  sell  both  the  boxes  of 

Kftrls  so  consigned,  and  pay  the  proceeds  to  arise  from  the  sale  of  the  first  of  the 
xes  to  the  Defendants  Forcher  and  Co.,  on  account  of  Harrington  and  Co.,  and 
the  proceeds  to  arise  from  the  sale  of  the  other  box  to  one  Moffatt,  on  account  of 
W.  Harrvngton.  That  the  pearls  arrived  in  safety ;  and  Messrs.  Bumie  acknow- 
ledged the  receipt  of  them  by  letters,  dated  the  12th  (rf  July  1810,  and  addressed 
to  Messrs.  Harrington  and  Co.  and  W.  Harrington,  respectively,  whereby  they 
also  undertook  to  pay  the  proceeds  according  to  the  directions  so  transmitted  to 
them.  That,  at  the  time  the  consignments  arrived,  the  market  for  pearls  in  England 
was  much  depressed  ;  and  Messrs.  Harrington  and  Co.  having  been  made  acquainted 
therewith  by  Messrs.  Bumie,  formed  the  design  of  consigning  the  same  pearls 
to  America  ;  in  consequence  whereof  they,  on  the  6th  of  January  1811,  wrote 
to  Messrs.  Burnie  the  following  letter  : 

"  Dear  Sirs,— In  consequence  of  the  very  unfavourable  report  received  from 
"  you  of  the  state  of  the  London  market  for  the  pearls  consigned  to  you  by  the  Surry, 
'  as  well  as  the  unpromising  prospect  of  any  improvement  to  our  advantage,  it 
'  has  occurred  to  us  to  desire  inquiries  to  be  made  of  the  probable  vend  in  America. 
'  Ton  will  receive  from  Messrs.  Higginson  and  Co.,  of  Boston^  a  particular  state- 
"  ment  of  the  markets  with  them,  having  furnished  them  with  copies  of  the  in- 
'  voices,  for  the  purpose  of  aiding  their  inquiries  ;  and,  should  it  appear  on  a  view 
'  of  circumstances,  at  the  same  time  taking  into  consideration  the  drawback  on 
[6^  '  the  export  of  the  pearls  on  the  one  hand,  and  the  charges  of  shipment,  &c., 
*  oD  the  other,  that  the  result  which  may  he  held  out  by  Messrs.  Higginson  and 
'Oo.  erf  a  sale  in  the  United  States  will  be  comparatively  favourable,  we  request 
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"  you  will  ship  them  accordingly  to  their  consignment  on  our  account,  covering 
"  all  risks,  and  advising  us  thereof  by  the  first  opportunity.  We  shall  allow  of  your 
"  charging  your  2^  per  cent,  commission,  the  same  as  if  you  had  made  the  sale, 

"  in  compensation  for  your  trouble  on  the  occaBion.  We  apprehend  the  advantage 
"  of  a  prompt  sale  in  America,  which  is  an  additional  motive.  You  will  be  pleased 
"  to  consider  these  instructions  as  including  the  consignment  per  Surrff  on  account 
"  of  our  William  Harrington,  as  well  as  of  ourselves." 

The  bill  further  stated  that,  before  the  pearls  could  be  sent  to  America,  Messrs. 
Porcher  and  Co.  received  information  of  the  failure  of  Messrs.  Harrington  and  Co., 
and  thereupon  caused  an  attachment  to  issue  out  of  the  liord  Mayor's  Court,  whereby 
the  pearls  were  attached,  as  goods  in  the  hands,  of  Messrs.  Bumie,  belonging  to 
the  house  of  Harrington  and  Co.,  and  to  the  Plaintifi  W.  Harrington,  who  were 
(as  was  alleged)  respectively  indebted  to  Porcher  and  Co. ;  that  about  the  20th  of 
February  1813,  the  Plaintiffs  (trustees)  sent  a  copy  of  the  indenture  to  Porcher 
and  Co.,  and  requested  them  to  act  as  their  agents  m  London  for  collecting  all  sums 
due  to  the  estate  of  Harrington  and  Co.,  procuring  the  signature  of  creditors,  and 
making  payment  among  them  of  such  monies  as  should  come  to  their  hands.  The 
bill  also  stated,  that  at  the  time  of  the  execution  of  the  indenture,  Harrington  and 
Co.  were  largely  indebted  to  Porcher  and  Co.,  and  that  Porcher  and  Co.,  upon  re- 
ceiving the  indenture,  executed  the  same  as  creditors,  thereby  (as  the  Plaintiffs 
insisted)  subjecting  themselves  [656]  to  all  the  provisions  thereof ;  that,  in  answer 
to  the  application  made  to  them  for  that  purpose,  Porcher  and  Co.  at  first  declined 
the  agency,  except  upon  the  terms,  that  their  acceptance  of  it  should  not  pre- 
judice their  interest  or  affect  the  benefit  they  might,  under  the  laws  of  England, 
be  entitled  to,  either  by  virtue  of  their  attachment,  or  from  the  possession  of  goods, 
bills,  or  other  property  of  Harrington  and  Co.  in  their  hands,  or  from  any  future 
legitimate  means  that  might  be  presented  for  their  security,  and  reimbursement 
of  such  debts  as  were  due  to  them.  That,  afterwards,  on  the  10th  of  August  1812, 
they  {Porcher  and  Co.)  wrote  to  the  Plaintiffs  (trustees)  stating,  that  they  perceived 
that  the  terms  of  the  deed  not  only  excluded  them  from  appropriating  to  them- 
selves any  property  of  Harrington  and  Co.,  that  might  thereafter  come  to  their 
hands,  but  also  from  the  benefit  of  their  attachment ;  admitting,  however,  the 
equity  of  the  arrangement  therebj  made,  and  engaging  to  apply  whatever  should 
be  realised  from  the  produce  of  the  general  funds,  for  the  benefit  of  all  the  creditors, 
parties  to  the  deed.  That,  notwithstanding,  subsetj^uently  to  their  execution  of 
the  deed,  they  {Porcher  and  Co.)  proceeded  on  their  attachmmt,  and  obtained  * 
judgment  therein,  and  by  virtue  thereof  got  possession  of  the  pearls,  and  had  since 
sold  the  same,  and  applied  the  produce  in  discharge  of  the  debts  due  to  them  from 
Harrington  and  Co.,  without  bringing  any  part  to  account  with  the  Plaintiffs 
(trustees).  The  bill  then  proceeded  to  charge  them  {Porcher  and  Co.)  with  notice, 
at  the  time  when  they  executed  the  deed,  and  accepted  the  agency,  or  (at  least) 
when  they  received  the  pearls,  or  the  produce  thereof,  of  the  consignment  to  Burnt* 
and  Co.,  with  directions  to  pay  to  them  (the Defendants) ;  but  insisted  that  any  direc- 
tions which  were  given,  with  respect  to  the  appropriation  of  such  produce,  were 
revoked  by  the  subsequent  directions  contained  in  the  [657]  letter  of  the  6th  of 
January  1811  ;  and  that,  in  case  they  were  not  so  revoked,  yet,  as  they  had  not 
been  carried  into  execution  at  the  time  of  the  failure  of  Merars.  Harrington  and 
Co.,  and  the  pearls  had  not  been  then  sold,  they  (the  pearls)  ought  to  be  considered 
as  part  of  the  estate  of  Harrington  and  Co.,  and  to  have  been  vested  by  the  trust- 
deed  in  the  Plaintiffs  (trustees)  for  the  benefit  of  the  creditors.  The  bill,  there- 
fore, prayed  an  account  of  the  pearls,  and  of  the  money  arising  from  the  sale  thereof, 
which  had  come  to  the  hands  of  the  Defendants,  or  any  of  them,  and  that  they 
(the  Defendants)  might  be  decreed  to  pay  to  the  Plaintiffs  (trustees),  what  should 
be  found  due  on  the  taking  of  the  account,  in  order  that  the  same  may  be  applied 
according  to  the  provisions  of  the  trust-deed. 

The  Defendants,  by  their  answer,  admitted,  that  they  received  information 
of  the  failure  of  McMra.  Harrington  and  Co.,  but  whether  before  the  pearls  could 
be  sent  to  Ajoerica  they  could  not  say.  They  believed,  however,  that  the  news 
did  not  reach  England  till  many  months  after  the  instructions  had  been  received 
by  Bumie  and  Co.  to  send  the  pearls  eventually  to  America.  They  also  admitted, 
that  they  caused  the  attachment  to  issue  after  they  knew  of  the  failure.  They 
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stated,  that,  at  the  time  of  the  execution  of  the  indenture,  Harrington  and  Co. 
were  indebted  to  them  (the  Defendants)  in  £60,000.  They  denied  that  they  executed 
the  indenture  as  creditors,  admitting  that  they  at  first  declined  the  agency,  and 
stating,  that,  at  the  time  when  they  wrote  to  Messrs.  Htirrington  and  Co.,  as  men- 
tionea  in  the  bill,  they  had  not  adverted  to  the  clause  in  the  deed,  whereby  any 
creditor  executing  the  indenture  would  be  prevented  from  proceeding  at  law ; 
and  that,  upon  discovery  thereof,  they  determined  to  sign,  and  waive  uie  benefit 
of  their  attachment;  and  wrote  to  Messrs.  ifar-[658]'ftn^t£>n  and  Co.,  apprizing 
them  of  that  determination,  and  that  they  would  prosecute  the  attachment  for 
the  benefit  of  their  estate.  But  they  farther  stated,  that  they  had  since  b'feen  in- 
formed of  the  pearls  having  been  consigned  to  Burnie  and 'Co.,  to  be  sold,  and  the 
proceeds  paid  to  them  (the  Defendants)  in  part  payment  of  their  debts  ;  and,  admit- 
ting that  they  had  proceeded  in  the  attachment,  and  obtained  judgment  thereon, 
by  virtue  whereof  they  had  possessed  the  pearls,  which  they  had  since  sold  for  £8000 
and  upwards,  they  insisted  on  their  right  to  retain  and  apply  the  same  in  discharge 
of  their  own  debt,  so  far  as  it  would  extend,  by  virtue  of  such  consignment. 

It  appeared,  both  by  the  answer  and  evidence  in  the  cause,  that  the  Defendants 
did  not  know  of  the  first  intended  appropriation,  under  which  they  claimed,  till 
after  they  had  executed  the  indenture,  and  also  had  obtained  judgment,  and  re- 
covered tne  pearls  under  the  attachment. 

Bell^  Bowdeswell,  and  Abercrombie,  for  the  Plaintiffs,  stated  the  principal  ques- 
tion to  be,  whether  the  original  consignment  amounted  to  a  specific  appropriation 
of  the  pearls  in  favour  of  the  Defendants ;  and  they  argued,  that  to  render  such 
an  appropriation  valid,  there  must  be  three  concurrent  circumstances :  First, 
a  specific  direction  from  the  consignors  so  to  apply  the  produce  :  secondly,  acceptance 
of  the  commission  on  the  part  of  the  consignees  ;  and  lastly,  the  assent  of  the  party 
for  whose  benefit  it  is  intended,  to  tile  appropriation.  Suppose  the  third  requisite 
wanting,  and  that,  without  any  communication  to  Messrs.  Porcher  and  Co.  of  the 
consignment  and  accompanying  directions,  Messrs.  Burnie  and  Co.  had  sold  the 
pearls,  and  afterwiurds  been  robbed  of  the  produce ;  would  that  have  [669]  been  a 
discharge  of  the  debt  due  from  Harrington  and  Co.  to  the  defendants  t  This  was 
no  more  than  one  merchant  sending  goods  to  another,  directing  him  to  sell,  and 
pay  the  money  in  at  his  bankers.  No  lien  attaches,  unless  there  is  an  effectual 
binding  contract  between  all  the  three,  the  consignor,  the  consignee,  and  the  party 
to  whose  use  the  consignment  is  appropriated.  And  they  cited  Williams  v.  Everett 
(H  East,  582).  and  WUkins  v.  Savaae  (2  B.  &  P.  459). 

[His  Honor  having  asked  how  this  question  came  into  a  court  of  equity,  seeing 
it  was  the  proper  subject  of  an  action  at  law,  as  money  had  and  received  to  tbe 
use  of  the  Plamtifis ;  Bdl  answered,  that  it  was  clearly  a  matter  of  account,  as 
between  principal  and  agents,  factors  and  brokers ;  where  no  specific  sum  can 
be  demwded  but  the  balance,  after  deducting  brokerage,  &c.  That,  besides, 
no  objection  on  that  ground  was  taken  by  the  answer  ;  but,  if  it  were  raised,  it 
was  conceived,  that  a  person  in  the  ^tuation  of  an  agent  (as  Porcher  and  Co  had 
constituted  themselves)  could  no  more  sustain  such  an  objection  than  the  factor 
or  broker  himself  (Messrs.  Burnie  and  Co.)  might  have  done.  That  it  is  well  settled, 
that  a  court  of  equity  does  not  lose  its  jurisdiction,  because  an  action  for  money 
had  and  received  may  lie,  but  in  such  cases  exercises  a  concurrent  jurisdiction  with 
the  court  of  law ;  and  that,  in  the  present  case,  the  question  was  brought  before 
this  Court  by  consent ;  in  the  way  of  an  amicable  suit,  for  the  purpose  of  determining 
the  question.] 

Sir  S.  Homilltf  and  Shadwdl,  for  the  Defendants.  First.  Here  is  a  consign- 
ment for  a  specific  purpose,  and  an  acceptance  on  the  part  of  the  consignras.  The 
[660]  communication  to  the  third  party  is  not  essential  to  the  appropriation.  There 
are  cases,  in  which  the  party  to  wnom  the  consignment  or  remittance  is  made,  has 
refused  to  accept  the  commission  in  terms  ;  and  the  question  has  been,  whether  the 
par^  was  duly  constituted  a  trustee  in  respect  of  the  property ;  for  otherwise  it 
IS  admitted,  that  there  could  be  no  appropriation.  That  was  the  case  of  Williams  v. 
Everett :  where,  although  the  Plaintifi  had  received  a  letter  from  the  remitter 
of  the  bills,  ordering  payment  of  his  debt  out  of  the  remittance,  yet  the  Defendants 
(who  were  the  bankers  of  the  remitters)  having  refused  to  indorse  the  bill  away, 
or  otherwise  to  act  upon  the  instructions  they  had  received  from  him,  it  was  held, 
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that  they  (the  IMendants)  did  not,  by  the  mere  act  of  receiving  the  biUs,  and  after- 
wards the  produce  of  them,  bind  thenueWes  to  apply  the  money  in  diBchuge  of 

the  PlaintifE's  debt,  according  to  the  directions  ;  and  that  the  property  in  the  bills, 
and  their  produce,  still  continued  in  the  remitter.   The  circumstance  of  the  third 

f)arty  {the  Plaintiff)  having,  or  not  having,  notice  of  the  intended  application,  there- 
ore,  formed  no  part  of  the  principle  which  decided  that  case ;  and  accordingly 
Lord  EllenboTOugh  says,  "The  case  tf  De  BernaUs  v.  Fuller  "  (14  East,  590,  note; 
and  2  Gampb.  426), "  which  has  been  urged  in  argument  on  the  part  of  the  Plaintiff, 
"  is  clearly  distinguishable,  by  this  circumstance ;  that  the  Defendants  in  that  case 
"  had  antecedently  received  the  bill,  which  was  to  be  paid  at  their  house  from  Netm- 
"  Aamand  Co., the  bankers  of  De  Bemales.ihe  holder.lor  the  very  purpose  of  receiving 
*  payment  for  them  (the  Newnhams)  of  such  bill ;  and  having  taken  the  bill  fn 
**  this  purpose,  the  Court  thought  that  the  Defendants  {FvUer  and  Go.)  could  not. 
"  bj  themselves  or  their  clerk,  renounce  [661]  this  purpose,  but  must  apply  the 
"  mone;  brought  by  FvU^*n  cl«*k  specifically  for  the  discharge  of  that  bill,  then 
"  lying  at  their  house,  to  that  very  purpose  and  do  other  ;  and  that  they  were  in 
"  effect  to  be  regarded  in  that  case  as  the  Plaintiff's  agents,  through  the  inter- 
"  vention  of  Newnkam's  house,  for  the  purpose  of  that  receipt ;  and  could  therefore 
"  hold  and  apply  it  to  no  other.  Here  no  agency  for  the  Plaintiff  ever  commenced, 
"  but  was  repudiated  by  the  Defendants  in  the  first  instance."   (14  East,  598.) 

In  the  present  case  there  is  no  question  whatever  that  Messrs.  Bwmie  and  Co. 
were  duly  constituted  trustees ;  ana  the  question,  whether  the  consignors  might 
not  subsequently  revoke  their  commission  does  not  arise.  There  were  no  express 
directions  to  send  the  pearls  to  America  contained  in  the  letter  of  Harrington  and 
Co.,  to  the  consignees,  dated  the  6th  of  Janttary  1811 ;  which  letter  amounts  to 
no  more  than  tbe  declaration  of  a  conception,  on  the  part  of  the  conngnors,  that 
they  had  a  right  to  apply  the  consignment  to  some  other  purpose  than  that  originally 
intended.  But  it  never  was,  in  fact,  so  applied;  ana  therefore  their  change  of 
intention  (if  there  were  any)  is  nothing  to  the  purpose. 

The  next  question  is,  whether  any  thing  had  been  done  by  the  Defendants 
{Porcher  and  Co.),  to  preclude  them  from  availing  themselves  of  the  consignment 
made  in  their  favour.  Whatever  was  done  by  them,  it  is  said,  was  done  in  total 
ignorance  of  their  Interest ;  and  it  is,  therefore,  impossible  that  such  a  question 
can  at  all  be  argued.  If  any  loss  had  been  incurred,  it  certainly  would  not  have 
been  the  loss  of  Porcher  and  Co.,  until  [662]  they  had  notice.  But  the  same  must 
be  the  case  with  every  assignment  made  for  the  benefit  ci  creditors. 

[The  Master  of  the  Bolts.  And  yet  the  answer  to  that  very  question  is  the 
,  oriterion  by  which  to  determine  whether  an  appropriation  was  finally  made  or  not.] 
Shadioell,  for  the  Defendants.  A  material  difference  between  the  case  of 
Williams  v.  Everett  and  the  present  has  already  been  stated  to  consist  in  the  refusal 
of  the  bankers,  in  that  case,  to  apply  the  produce  of  the  bill  according  to  the  direc- 
tions of  the  remitter  ;  that  is,  to  take  upon  themselves  the  trust  intended  to  be 
reposed  in  them.  The  d^ecision  of  De  BerncUes  v.  Fuller  is  in  favour  of  these  Defend- 
ants ;  for  it  establishes  the  position,  that,  where  money  is  put  into  the  hands  of 
any  person  for  a  eiTen  purpose,  which  purpose  is  for  the  benefit  of  anothw,  unless 
he  expressly  repudiates  the  commission,  he  De  comes  a  trustee  for  that  other  person. 
Burnie  and  Go.  were  not  at  liberty  subsequently  to  repudiate,  having  become  trustees 
by  their  acc^tanoe  of  the  commission.  Then  how  can  a  trust,  so  created,  be 
destroyed  t  ft  cannot  be  said  that  Porcher  and  Co.,  by  any  act  of  their  own,  have 
done  it,  any  more  than  those  parties  who  have  actually  filed  this  bill  for  relief.  But 
the  party  remitting  seeks  to  have  restitution ;  and,  for  that  purpose,  would  fix 
upon  the  Plaintiffs  (who  are  merely  trustees)  the  consequences  of  his  own  error. 
In  Williams  v.  Everett,  the  cestui  que  trust  of  the  remittance  brought  his  action 
against  the  party  to  whom  the  remittance  was  made.  Here,  Messrs.  Harrington 
and  Co.,  through  the  trustees  named  in  a  deed  of  their  own  creation,  seek  to  disturb 
a  trust  which  they  also  had  previously  constituted.  Can  it  be  said  that  they  are 
now  at  liberty  to  act  ir  this  manner  1  But  [663]  Williams  v.  Everett  has  really 
nothing  at  all  to  do  with  this  case ;  there  having  been  here  a  specific  direction  to 
apply  tile  consignment,  and  an  aoc^itanoe  of  the  commisdon. 

Then  it  is  said,  there  must  be  notice  to  the  third  party  of  the  benefit  intended 
bim.  But  where  is  it  to  be  found,  that  such  notice  must  be  either  immediate  or 
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Biinultaneous  \  It  ia  only  laid  down^  in  general  terms,  that  there  must  be  notice ; 
and,  in  point  of  fact,  there  vxis  notice  to  Messrs.  Porcher  and  Co.,  and  acceptance 
by  them. 

[The  Master  of  the  Rolls.    It  may  be  said,  that  the  notice  ought  to  have  preceded 
the  assignment  in  trust  for  creditors.] 
Bell  replied. 

Dec.  24.  The  Matter  of  the  BoUs  [Sir  Wm.  Grant].  This  case  is  stripped  of 
almost  every  circumstance  that  has  ever  been  relied  upon  as  constituting  an  irre- 
vocable appropriation.  Harrington  and  Co.,  who  made  the  consignment,  never 
informed  Porcher  and  Co.,  that  .any  remittance  was  made,  or  intended  to  be  made, 
on  account  of  the  debt  due  to  the  latter.  The  consignees,  who  were  mere  factors 
for  the  consignors,  had  no  directions  to  apply  the  produce  of  the  consignment  in 
pavment  of  any  specific  debt,  or  in  taking  up  any  particular  bill  of  exchange.  The 
only  order  they  received  was,  that,  when  the  sale  should  be  eifected,  they  should 
pay  over  the  proceeds  to  Porcher  and  Co.  They  informed  their  principals  that  they 
would  act  in  conformity  to  the  directions  received,  but  they  had  no  communication 
what{664]-ever  with  Porcher  and  Co.,  on  the  subject.  Tnis  amounts  to  no  more 
thaii  a  mandate  from  a  principal  to  his  agent,  which  can  give  no  right  or  interest 
to  a  third  person  in  the  subject  of  the  mandate.  It  may  be  revoked  at  any  time 
before  it  is  executed,  or  at  least  before  any  engagement  is  entered  into  with  a  third 
person  to  execute  it  for  his  benefit.  And  it  will  be  revoked  by  any  disposition  of 
Che  property  inconsistent  with  the  execution  of  it. 

The  assignment  of  it  in  December  1811,  was  such  a  disposition.  Under  that 
assignment  the  general  creditors  of  Harrington  and  Co.  became  entitled  to  the 
benefit  of  every  description  of  property  over  which  they  had  a  disposing  power. 
There  was  no  uiird  person  who  had  then  acquired  any  interest,  legal  or  equitable, 
in  the  goods  in  question  ;  and  therefore  Harrington  and  Co.  could  dispose  of  them, 
and  they  have  disposed  of  them  to  the  present  FlaintifFs,  who  are  consequently 
entitled  to  a  decree. 

Decree  in  favour  oi  the  Plaintiffo. 

Reg.  Lib.  1817,  B.  fo.  702. 

N^.  Immediatelv  after  His  Honour  had  delivered  the  above  judgment,  which 
terminated  the  sittings  of  the  Court  after  Michaelmas  term.  Sir  Arthur  Ptggott 
rose,  and  made  the  address,  which  is  printed  at  the  end  of  the  second  volume  of 
these  Reports  ;  to  which  His  Honour  made  the  answer  there  also  mentioned,  taking 
his  leave  of  the  bar  on  his  retirement  from  office. 


[665]  Appendix,  containing  some  Notes  of  Cases  decided  before  the  Period  at 
which  these  reports  commence,  and  not  comprised  in  any  of  the  con- 
teuporabt  reports. 

N.B.  Most  of  the  following  Notes  were  communicated  by  different  professional 
FriendSf  and  have  been  compared  {wherever  it  was  practicable)  with  the  Register's 
Bocia,  to  which  References  are  made. 

[667]  Carleton  v.  Sir  William  LEiaHTON.(l)  1806. 

Plea  of  bankruptcy  to  a  bill  by  heir  at  law  against  devisee  ;  over-ruled  as  bad  in 
point  of  form,  not  averring  distinctly,  and  in  succession,  the  facts  upon  which  the 
bankruptcy  rested.  Not  suiBcient,  for  the  purpose  of  such  a  plea,  to  state  that  the 
Plaintifl  was  duly  found  a  bankrupt  under  tne  commission.  Expectancy  of  an  heir 
either  presumptiv  or  apparent,  not  an  interest  or  possibility  capable  of  being 
made  tne  subject  of  conttact.  Estate  descended  after  the  bargain  and  sale  of  the 
commlasioners,  and  before  certificate,  is  the  pro^rty  of  the  bankrupt,  and  does  not 
vest  in  the  assignees,  except  by  a  subsequent  assignment. 

The  PlaintifE  by  his  bill  claimed  certain  real  estates  in  the  Defendant's  possession) 
to  which  the  Plaintiff  alleged  himself  entitled  ae  heir  at  law;  and  the  case  was,  that 
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the  Plaintifi'B  alleged  ancestors,  by  their  respective  wills,  dated  respectiTely  in  1794 
and  1796,  had  devised  to  Sir  William  LeigMon.  Bat.  ae  to  the  will  of  1794,  it  was 
void  at  law,  which  let  in  the  Plaintiff;  and  as  to  that  of  1796,  there  was,  with 
regard  to  it,  such  an  influence  by  the  Defendant  over  the  testatrix  as  would  raise  in 
equity  a  trust  in  the  Defendant  (as  devisee)  for  the  Plaintiff  (as  heir  at  law).  The 
bfll  therefore  charged  fraud,  &c. 

To  this  the  Defendant  put  in  a  plea  in  bar,  stating  that  the  Plaintiff  had  no  right 
or  interest  in  the  estates  in  question  :  for  that,  in  1792  or  1793,  before  the  date  of 
either  of  the  wills,  a  commission  of  bankruptcy  was  duly  issued  against  the  Plaintiff, 
under  which  he  was  afterwards  duly  found  and  declared  a  bankrupt,  and  all  his  estate 
and  effects  were  thereupon  duly  transferred  and  assigned  to  John  Jackson  of,  &c. 

[6681  '^^'^       was  set  down  by  the  Plaintiff,  and  now  came  on  to  be  argued. 

In  the  course  of  the  argument  it  was  further  stated,  that  the  Plaintiff  obtained 
his  certificate  in  1803,  and  had  paid  every  creditor  the  full  amount  of  his  debt. 

Fonblanque  and  Cullen  for  tne  plea.  The  interest  or  possibility  of  an  heir  at  law 
in  the  property  expected  from  his  ancestors  may  be  made  the  subject  of  contract. 
Becidey  v.  Newland  (2  P.  Wms.  182),  Hobson  v.  Trevor.{2)  It  is  a  possibility  which, 
if  not  assignable  at  law,  is  nevertheless  within  the  statute  (5  Geo.  2,  c.  30,  s.  1).  In 
the  present  case,  therefore,  the  possibility  which  the  Plaintiff  had  as  heir  at  law  of  the 
testatrixes  passed  by  the  bargain  and  sale  of  his  commissioners  leaving  him  (the 
Plaintiff)  without  any  ri^ht  or  interest  whatever.  But  even  if  it  did  not  so  pass,  but 
descended  on  the  Plaintiff,  then  it  must  be  bound  by  a  trust  for  the  creditors,  and 
ought  to  have  been  made  the  subject  of  a  second  bar^iu  and  sale ;  so  that  the 
beneficial  interest  must  be  in  the  assignees,  and  the  Plaintiff  cuinot  be  entitled  in 
equity.  In  Benfield  v.  Solomons  (9  Ves.  77.  And  see  Saxton  v.  Davis,  18  Ves.  72), 
a  demurrer  was  allowed  to  a  bill  by  a  bankrupt,  because  it  only  charged  coUufflon 
generally,  and  did  not  aver  that  there  would  be  a  surplus,  or  thkt  there  had  been  a 
specific  application  to  the  assignees  to  sue. 

[ggg]  If  the  plea  be  thought  informal,  leave  will  be  given  the  Defendant  to  amend  it. 

Sir  SarMul  Romilly  ana  Owen  for  the  Plaintiff.  The  same  strictness  in  pleading 
is  required  in  equity  as  at  law.  "  All  the  facts  necessary  to  render  the  plea  a  complete 
"  equitable  bar  to  the  case  made  by  the  bill  so  far  as  the  plea  extends,  that  the  Plaintiff 
"  may  take  issue  upon  it,  must  be  clearly  and  distmctiy  averred.  (Gilb.  on  Ch.  58. 
Miti  236.)  Who  ever  heard  of  pleading  bankruptcy,  in  the  general  language  that 
this  plea  uses  %  Such  a  plea  should  state  distinctly  the  trading,  the  contracting 
debts,  the  petitioning  creditor's  debt,  the  act  of  buikruptcy*  the  commiasion,  the 
finding  bankrupt,  and  the  assignment ;  and 'd  real  estate  is  in  the  case,  the  bargain 
and  sale  should  be  clearly  mentioned.  Chancery  pleading  has  been  often  stigmatiied 
as  too  loose  ;  this  seems  to  be  an  experiment  to  carry  it  to  the  greatest  possible  laxity. 
If  such  a  mode  of  statement  were  sufficient  in  a  bill,  it  does  not  follow  that  it  would 
be  so  in  a  plea ;  but  it  will  not  do  even  in  a  bill.  It  was  some  time  before  it  was 
settled,  that  such  an  averment,  even  with  an  admission  of  the  facts  by  the  Defend- 
ant's answer,  would  be  sufficient.  At  law,  it  is  clear,_all  the  fac^s  must  be  stat^  in 
a  plea,  although  greater  latitude  is  allowed  in  declarations  ;  and,  when  a  bankruptcy 
had  gone  so  far  as  the  granting  of  the  certificate,  the  certificate  could  not  be  pleaded 
without  stating  every  previous  step,  until  the  statute  (6  Qeo.  2,  c.  30,  s.  7)  enabled 
the  bankrupt  to  plead  his  bankruptcy  and  certificate  generally.  Therefore,  even 
supposing  this  property  to  have  been  liable  to  the  commission,  this  plea  is  quite 
inK>rmal,  and  will  not  be  allowed.  AnoUier  tiling  is,  that  the  [670]  plea  purports 
to  be  a  plea  in  bar ;  now,  if  it  were  correct,  it  could  be  only  a  plea  in  abatement, 
therefore,  permitting  the  defendant  to  amend  his  plea,  will  be  to  allow  him  to  sub- 
stitute a  plea  in  abatement  for  a  plea  in  bar,  which  is  never  suffered.  But  if  it  were 
a  mere  plea  for  deficiency  of  parties  (the  assignees  not  being  before  the  Court),  or  if 
such  a  suggestion  had  been  made  in  the  answer,  the  plaintiff  would  reply  to  it,  by 
shewing  t^t,  having  paid  every  creditor  20s.  in  the  pound,  he  is  absolutely  entitled 
to  the  estate,  and  that  the  assignees  have  no  interest  at  law  or  in  equity.  T^e  pro- 
position, that  this  property  passed  by  the  first  assignment,  is  too  extravagant  to  be 
supported ;  in  answer  to  it,  it  may  be  sufficient  to  refer  to  Moth  v.  Frome  (Amb. 
394). 

[The  Lord  Chancellor^  in  the  course  of  the  Plaintiff's  argument,  said  that  the 
informality  of  the  plea  was  manifest ;  for  that  it  only  stated  that  a  commission  duly 
issued,  which  might  be  the  case  though  the  party  were  no  bankrupt.] 
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Fonblanqw,  in  reply.  The  plea,  in  substance,  being  correct,  it  would  be  mere 
superfluity  to  state  what  was  not  substantial ;  and  the  objection,  that  it  only  states 
tmit  tlie  commission  duly  issued,  is  obviated  by  the  averment  that  the  pftrty  was 
duly  found  and  declared  a  baakrupt. — such  general  pleas  are  not  uncommon  at  law. 
With  regard  to  the  matter  pleaded,  it  seemed  not  so  extravagant,  having  been  much 
discussed  in  the  oases  cited,  and  the  words  which  conclude  the  report  of  the  case  in 
AmbleTt  viz.  "  that  it  must  be  a  possibility  that  can  be  assigned  or  released,"  coupled 
with  the  cases  in  Peere  Williams,  and  that  of  Jones  v.  Roe  (3  T.  R.  88,  94,  95  ;  1  H.  B. 
30),  appeared  to  [671]  warrant  the  opinion  that  the  estate  descended  passed  by 
the  first  assignment  as  a  possibility  vested  in  the  bankrupt  that  could  be  "  assigned 
or  released.  The  plea  does  not  seek  to  avoid  the  justice  of  the  case ;  all  the 
Defendant  asks  is,  that  he  may  not  be  obliged  to  account  with  one,  who,  having  no 
right  or  interest,  is  incapable  of  giving  him  a  proper  release. 

The  Lord  Chancellor  [Eldon J  decided  that  the  plea  must  be  over-ruled.  That  it 
was  bad  in  point  of  form,  as  it  was  clearly  contrary  to  all  practice  to  plead  bank- 
ruptcy without  stating  all  the  facts  successively  and  distinctly ;  that  to  admit  such  a 
mode  of  pleading  by  general  language  would  be  very  inconvenient ;  for  that,  al- 
though in  the  present  case  the  party  opposed  to  the  plea  being  the  alleged  bankrupt 
himself,  the  several  facts  would  be  within  his  knowledge  if  issue  were  joined,  yet 
such  a  plea  used  against  third  persons  unacquainted  with  the  facts  would  be  attended 
with  great  and  unnecessary  trouble  ;  that  it  was  no  defence  to  say  that  the  averment 
that  the  Plaintiff  was  duly  found  a  bankrupt  would  supply  any  preceding  defect ; 
that  a  man  may  be  duly  declared  a  bankrupt  (that  is,  according  to  the  evidence 
before  the  commissioners)  and  yet  not  be  so ;  for  that  the  assignees  are  obliged, 
at  law,  to  submit  the  whole  facts  to  the  jury,  the  first  time  they  have  occasion  to  try 
any  question  ;  and  that  jury  may  decide  that  the  party  was  not  a  bankrupt. 

lliat  the  expectancy  of  an  heir  presumptive  or  apparent  (the  fee-sunple  being 
in  the  ancestor)  was  not  an  interest,  or  a  possibility,  nor  was  capable  of  bemg  made 
the  subject  of  assignment  or  contract  (see  3  Mer.  668,  note) ;  that  the  cases  cited  were 
esses  ot  covenant  to  settle  or  assign  property  [67SQ  which  should  fall  to  the  cove- 
nantor ;  where  the  interest  which  passed  by  the  covenant  was  not  an  interest  in  the 
land,  but  a  right  under  the  contract ;  (3)  therefore,  that  no  interest  in  the  estates 
in  ^estion  passed  under  the  bargain  and  sale  of  the  commissioners. 

That,  as  to  the  argument  that  the  beneficial  interest  would  nevertheless  be  in  the 
usignees  (the  property  having  descended  during  the  bankruptcy),  all  property  was 
at  ikw  in  the  bankrupt  till  duly  and  legally  conveyed  to  the  assignees ;  that  it 
frequently  happened  that  the  creditors,  being  contented  with  what  they  had  got, 
and  satisfied  with  the  bankrupt's  conduct,  did  not  call  for  any  second  assignment ; 
that  this  applied  most  particularly  where  the  bankrupt,  as  in  the  present  case,  had 
paid  20s.  in  the  pound ;  and  that,  until  the  creditors  chose  to  take  the  benefit  of  the 
pn^rty,  it  remained  in  the  bankrupt  both  at  law  and  in  equity.  Lastly,  that 
the  matter  of  the  plea  being  such,  it  would  be  fruitless  to  allow  it  to  be  amended. 

The  plea  was  over-rukd  accordingly. 

(1)  This  case,  which  was  communicated  to  me  by  Mr.  Hodgson^  is  referred  to  by 
Mr.  Beanus  in  his  "  Elements  of  Pleas  in  Equity,"  p.  118, 119, 120. 

(2)  2  P.  Wms.  191.  See,  as  to  the  doctrine  of  these  cases,  Maddock's  Princ.  and 
Pract.  of  Chanc.  Vol  I.  p.  437,  where,  referring  to  a  MS.  case  of  Harwood  v.  Tooke, 
it  is  observed,  that  Lord  Eldon  has  expressed  a  serious  doubt  with  respect  to  it. 
And  see  post.  671. 

(3)  It  seems  that  a  covenant  to  settle  estates,  which  should  afterwards  fall  or 
descend  to  the  covenantor,  is  only  personal  during  his  life,  and  can  never  attach  on 
the  estate  which  is  the  subject  of  it  directly,  and,  circuitously,  only  as  a  part  of  the 
covenantor's  real  estate,  if  the  words  "  Heirs  "  be  in  the  covenant. 

QU'  Might  not  the  argument  in  this  case  have  been  put  thus  %  *  The  Plaintifi 
^  could  not  claim  a  right  to,  or  interest  in,  these  estates,  otherwise  than  as  the  heir 
'  of  the  two  ladies  at  the  time  of  the  bankruptcy  and  assignment.    But  he  could  not 

claim  as  heir ;  for  he  could  not  stand  in  that  capacity ;  because  nemo  est  hceres 
I  viventis.  Therefore,  at  the  time  of  the  bankruptcy  and  assignment,  he  could  claim 

no  T^t  or  interest  whatever,"  J.  H« 

CLxvi.— 9 
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[673]  RionARDS  o.  Noblk.  April  9, 1807. 

Ex  relatione  Mr.  Simpkinson. — Lord  of  a  manor  is  entitled  to  injunction  and  account 

in  respect  of  waste  by  a  copyholder. 

Bill  by  lord  of  a  manor  against  copyholders,  for  an  account  of  turves  cut  and  taken, 
and  for  an  injunction  ;  not  waiving  the  forfeiture. 
Defendants  put  in  a  demurrer  for  want  of  equity. 

Sir  S.  Romilly,  Hart,  and  HeeUd,  in  support  of  the  demurrer.  There  is  only 
one  case  on  the  subject,  which  settles  this  point :  that  of  Bench  v.  Bampton  (4  Ves. 
700).  Copyholds  are  strictissimi  juris ;  and  a  court  of  equity  will  leave  the  lord 
to  his  remedy  at  law  for  a  forfeiture.   (Vide  Anon.  Skin.  142.) 

Leach  and  Bell,  for  the  Plaintiff,  impeached  the  authority  of  the  case  cited, 
arguing  that  it  was  a  strange  determination  to  say,  that  equity  would  not  relieve, 
wjaen  the  waste  committed  was  sueh  as  amounted  to  forfeiture ;  and  they  cited  the 
instance  of  a  remainder-man  in  fee  filing  a  bill  against  tenant  for  life,  who  had  com- 
mitted waste  ;  it  was  never  pretended  that  such  a  bill  would  not  lie.  They  admitted 
that,  without  the  prayer  for  an  injunction,  the  Plaintif!  could  not  have  an  account. 
{Jesus  College  v.  Bloome,  3  Atk.  262.) 

The  Lord  Chancellor  took  time ;  but  said,  that,  in  many  cases,  the  forfeiture  was  a 
very  inadequate  remedy  ;  and  he  noticed  the  instance  of  a  barren  spot  upon  which 
many  valuable  timber  trees  grow.  If  the  [674]  copyhold  tenant  only  forfeited  his 
copyhold  by  cutting  down  these  trees,  he  might  in  such  case  be  a  considerable  gainer 
by  his  own  wrongful  conduct. 

The  demurrer  was  over-ruled  accordingly ;  and,  afterwards,  upon  affidavit  in 
support  of  the  principal  facts  alleged  by  the  hill,  the  injunction  ms  awarded.  (17th 
Au^n807.   Beg.  Lib.  1806,  B.£o.  1224.) 

Basbvi  v.  Serra<   Bdls,   July  16,  1807. 

Communicated  by  Mr.  Hodgson.  See  14  Ves.  313,  where  the  circumstances  will 
be  found  more  fully  stated. — Equity  of  a  bankrupt's  wife  against  the  assignees  of 
her  husband  or  their  vendee  for  a  settlement  of  her  choses  en  aclion.  Jewish 
Settlement. 

In  this  cause  there  was  a  question  between  the  wife  of  a  bankrupt  and  a  purchaser 
for  valuable  consideration  from  the  assignees,  as  to  the  wife's  equity  to  have  a  settle- 
ment out  of  a  fund  of  £200  a  year,  jpart  of  her  choses  en  action  ;  and  it  was  stated  to 
be  the  practice  of  the  Jews  on  marriage,  that  the  husband  (they  being  for  the  most 
part  in  trade)  takes  tUl  the  wife's  fortune,  and  gives  his  covenant  to  restore  it  with 
£50  per  cent,  profit,  and  that  was  done  in  this  case ;  the  settlement  was,  that  in 
consideration  of  £3000  stock  paid  to  him  before  the  marriage,  the  husband,  M. 
Da  Costa,  covenanted,  that  his  ezecutora,  &c.,  would,  withm  six  months  after  his 
decease,  replace  to  the  wife  that  sum  with  £50  per  cent,  profit ;  and  so  that  if,  during 
the  marriage,  the  husband  should  receive  or  become  entitled  to  any  further  sums  of 
money  in  right  of  his  wife,  his  ez-[675]-ecutors,  &c.,  should,  within  six  months, 
restore  them  with  the  like  profit. 

For  the  wife  it  was  pressed,  that  thepurchaserfrom  the  assignees  must  standliable 
to  the  wife's  equity,  in  the  same  manner  as  the  assignees,  or  the  bankrupt  himself, 
would  have  been  liable ;  and  the  eases  of  BosvU  v.  Brander,  1  P.  Wnu.  458.  Worrall 
V.  Marlar,  and  Bushnan  v.  FeU,  ibid.  459,  note;  and  1  Cox,  153 ;  and  Osioell  v. 
Probert,  2  Ves.  Jun.  682,  were  cited.(l) 

For  the  purchaser  it  was  insisted,  that  independently  of  his  standing  in  the 
favoured  character  of  a  purchaser  for  a  valuable  consideration,  without  notice,  he 
could  not  be  liable,  as  the  assignees  had  in  fact  received  all  the  benefit.  That  he  did 
not  come  to  the  Court  for  its  aid  (see  BosvU  v.  Brander,  ubi  sup.),  but  was  brought 
there  by  the  wife  and  the  assignees  ;  and  that  in  point  of  fact  the  husband  was  a 
purchaser  of  his  wife's  fortune  by  the  settlements 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  Whatever  may  be  the  general  equity 
of  a  wife  against  her  husband's  assignees,  or  purchasers  from  them,  to  have  a  settle- 
ment made  out  of  her  choses  in  action,  where  the  husband  is  not  a  purchaser  by 
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settlement,  and  where  he,  or  his  assignees,  or  their  Ten4ee,  come  to  the  Court  for 
its  aid,  the  wife,  in  this  case,  can  have  no  such  equity,  becauae  she  has  ex-[B76]-pressly 
abandoned  it ;  and  by  her  settlement  consented  to  rest  upon  her  husband's  covenant. 
Where  there  is  no  such  covenant,  or  where  such  a  covenant  has  been  actually  broken, 
the  equity  would  no  doubt  attach,  but  here  the  covenant  is  not  to  be  performed 
till  after  the  husband's  death,  and  he  is  living.  As  to  the  plea,  that  the  husband  in 
point  of  fact  has  not  received  or  become  entitled  to  this  money,  that  cannot  take  the 
case  out  of  the  reasoning  drawn  from  the  settlement ;  for,  suppose  he  should  again 
become  solvent,  and  the  wife  was  to  come  to  the  Court  for  a  setuement,  he  could  not 
Bay  then  he  never  took  this  money.  The  answer  would  be,  that  His  estate  had  the 
benefit  of  it,  and  it  was  his  fault  or  his  misfortune,  that  his  bankruptcy  carried  to 
others  what  he  would  else  have  become  entitled  to. 

In  the  same  case  it  was  also  said,  that  where  a  fund  is  to  be  divided  between  several 
parties,  and  one  or  more  of  them,  by  charging  their  shares  with  mortgages,  annuities, 
or  other  incumbrances,  have  contributed  to  swell  the  expense  of  the  suit,  the  practice 
is  to  divide  the  fund  in  the  first  place,  and  direct  the  Master  to  calculate  the  costs  of 
the  suit,  with  reference  to  each  share,  and  so  to  deduct  them ;  in  which  mode  of 
doing  it,  each  party  bears  his  own  costs  most  equally  ;  and  so  it  was  in  Moeatta  v. 
Lousada,{2)  which  His  Honour  acknowledged,  and  said  it  was  a  good  rule.  (Reg. 
Lib.  1806,  A.  2,fo.lU7  6.) 

(1)  See  aho  MUfordT.  Mitford,  9  Ves.  Jun.  87.  Cart  v.  Taylor,  lOTes.  Jun.  578. 
yiright  v.  Morlev,  11  Ves.  Jun.  12.  Beresford  v.  Hobson,  1  Madd.  362 ;  where  the 
eases  are  collected  in  a  long  and  elaborate  judgment  of  the  present  Matter  of  Ike  Bolls, 
then  V ice-Chancellor. 

(2)  1 2  Yes.  1 23 ;  where,  however,  the  point  is  not  noticed. 

[677]  OovENTRT  If.  Bentlet.   First  Seal  after  HUary,  1808. 

Bx  relatione  Mr.  jS'tmpHnxon.— Defendant  to  a  bill  of  discovery  is  entitled  to  the  costs 
of  the  discovery  immediately  on  putting  in  a  full  answer ;  and  his  right  to  these 
costs  is  not  waived  by  his  subsequent^  accepting  the  costs  of  an  amendment, 
nor  by  his  n^lecting  to  serve  the  Plaintiff  with  the  order  for  costs  of  discoTery 
until  after  he  has  himself  been  served  with  the  order  to  amend. 

Bill  for  discovery.  Answer  put  in.  Exceptions  taken  and  allowed.  Further 
answer  referred  back  to  the  Master,  who  reports  it  sufficient.  The  Defendant  then 
obtains  an  order,  on  petition,  for  the  costs  of  the  discovery.  The  Plaintifi  afterwards 
moves  for  leave  to  amend,  and  is  served  with  the  order  tor  costs,  subsequently  to  his 
obtaining  the  order  to  amend.  It  appeared  that  the  bill  had,  in  fact,  been  amended ; 
tnd  that  the  Defendant  had  accepted  the  usual  costs  of  the  amendments ;  but, 
vhether  before  or  after  the  order  for  payment  of  costs  of  the  discovery  was  served  on 
the  Plaintiff,  did  not  appear. 

Perry,  for  the  Plaintiff,  moved  to  discharge  the  order  for  payment  of  costs  of  the 
discovery,  for  irregularity,  upon  the  ground  of  the  Plaintiff's  not  having  been  served 
with  it,  till  after  he  had  served  the  Defendant  with  the  order  to  amend.  He  also 
innsted  that  the  D^endant  had  waived  this  order  by  accepting  the  oosts  of  the 
amendment. 

Riduurds,  contra.  After  a  full  answer,  the  Defendant  has  a  right,  of  course, 
t*  the  costs  of  his  discovery.  They  attach  immediately ;  and,  consequently,  they 
cannot  be  affected  by  his  Ukewise  receiving  the  costs  of  amendment.  Suppose,  after 
the  discovery,  the  Plaintiff  alters  the  frame  of  his  bill,  and  makes  it  a  bill  for  relief  ; 
can  it  be  contended  that  the  defendant,  by  accepting  the  costs  of  [678]  amendment, 
has  waived  his  right  to  those  which  he  was  entitled  to  for  the  discovery  %  (1) 

The  motion  was  refused  accordingly. 

(1)  See  Butteraorlh  v.  Bailey,  15  Ves.  348.  After  answer  to  a  bill  of  discovery, 
motion  to  amend  the  bill  by  addinj^  a  prayer  for  reUef,  refused  with  costs.  And, 
nu  versa,  after  answer  to  a  bill  for  discovery  and  relief,  motion  to  amend  by  striking 
oat  the  prayer  for  relief,  also  refused.  Earl  of  Cholmondeley  t.  Lord  Clinton,  2  Ves. 
&B.  113. 
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Harris  v.  Cotterell.   In  the  Ex<Aequer.   June  28,  1808. 

Ex  Telatione  Mr.  Hodg$on.~On  a  bill  for  examining  witnesses  in  perfxiuam  rei 
memoriam,  held  that  publication  of  the  depositions  should  not  be  allowed  unless 
in  a  strong  case. 

This  case  arose  on  a  rule  to  shew  cause  why  publication  of  the  depositione  of 
witnesses,  taken  by  commissioD  in  a  suit  for  perpetuating  testimony,  should  not  pass, 
which  on  the  part  of  the  Plaintiff,  it  was  contended  was  a  matter  of  course.  The 
Plaintiff  was  devisee  under  a  will,  the  Defendant  heir  at  law,  and  the  Defendant 
had  failed  in  one  ejectment  brought  by  him,  to  set  aside  the  will ;  but  he  had  com- 
menced a  second  action,  which  he  now  stated  by  affidavit,  he  intended  to  try  at  the 
ensuing  assizes.  The  Plaintiff's  bill  was  for  a  commission  to  examine  witnesses  to 
prove  the  due  execution  of  the  will,  and  the  sanity  of  the  testatrix,  in  perpeluam 
rei  memoriam. ;  and  he  laid  the  usual  ground,  that  the  Defendant  hung  back, 
threatening,  &c.,  but  neither  the  bill  nor  answer  noticed  specifically  the  proceedings 
at  law.  The  commission  had  issued,  and  under  it  all  the  witnesses  examined  on  toe 
former  trial  at  law,  and  intended  to  be  called  in  the  second  action,  on  both  sides  were 
examined. 

[679]  Dauncey,  Thompson,  and  Puller,  for  the  Defendant,  resisted  publication, 
on  the  ground  that  this  was  a  mere  examination  de  bene  esse,  ancillary  only  to  the  suit 
at  law,  and  therefore  within  the  general  rule,  that  the  Court  never  allows  publication, 
unless  in  the  case  of  a  witness  dying  or  being  incapable  of  attending  to  be  examined 
in  chief  ;  and  they  cited  Fowler  (2  Fowl.  Exch.  Pract.  147),  Harrison  (Ed.  Newl.  52, 
et  sec).  Practiced  Register  (Wyatt's  edit.  71,  72,  73),  Duke  of  Dorset  v.  Girdler  (Pre. 
Gha^  531),  and  Cann  v.  Cann,{\)  and  they  urged  the  great  inconvenience  and 
impropriety  of  allowing  the  depositions  to  be  pubUshed,  putting  the  Defendant  at 
law  in  possession  of  the  Plaintifi  s  mode  of  proceeding,  &c.,  and  insisted  that  no  good 
end  could  be  answered  by  allowing  the  publication. 

The  Solicitor-General  [Sir  Thomas  Flumer],  Hdlist,  and  Hall  (for  the  Plaintifi). 
contended,  that  this  was  not  the  case  of  an  examination  de  bene  esse  in  chief,  being 
after  issue  joined;  and  that  in  this  case  (as  well  as  on  bills  for  relief),  the  Plaintiff 
might  be  allowed  to  examine  de  bene  esse  before  issue  joined,  on  shewing  good  cauee 
for  such  examination  ;  and  they  cited  the  35th  General  Rule  of  the  court  (1  Fowl- 
52,  where  a  part  only  of  this  general  rule  is  referred  to)  :  viz.  That  in  a  suit  for 
perfectiog  testimony,  the  Plaintiff  may,  after  a  certain  delay  in  putting  in  the  answer, 
nave  examination  de  bene  esse  ;  that,  as  soon  as  issue  is  joined,  there  must  be  a  second 
examination,  and  that,  on  the  turn  of  that  commission,  the  depositions  taken  under  it 
it,  together  with  those  taken  de  bene  esse  of  any  witness  who  died  before  £680]  they 
eoulabe  examined  la  chief,  shall  be  forthwith  published  {Note :  The  Court  censured 
the  inaccurate  and  confused  manner  in  which  this  article  is  worded) ;  and  relied  on 
the  practice,  insisting  that  publication  of  depositions,  taken  as  thrae  were,  is  a  mere 
matter  of  course.  As  to  the  particular  inconvenience,  they  put  the  case  of  a  witzios 
dying  so  near  the  time  of  the  trial  at  law  as  to  make  it  impossible  to  pray  publication 
afterwards,  and  the  case  of  a  contract  for  sate  of  the  estate,  the  purchaser  objecting 
to  complete  it  while  the  cloud  hangs  aver  the  title,  but  willing  to  take  it  on  seerag  tiie 
depositions. 

The  Court  seemed  much  disposed  to  refuse  the  application  ;  but,  as  it  was  con- 
sidered a  new  and  important  point  of  practice,  it  stood  over,  in  order  that  further 
enquiry  might  be  made. 

Grcdutm,  B.,  took  a  material  distinction.  He  said  tJiat  great  confusion  had  arisen 
(which  was  admitted  on  all  sides)  between  three  distinct  objects ;  first,  examinations 
de  bene  esse  ;  secondly,  examinations  on  a  bill  merely  to  prove  a  wUl  per  testes ;  and. 
thirdly,  examinations  of  witnesses,  on  such  a  bill  as  the  present,  in  perpetuam  rei 
memoriam,  which  obtain  on  wills  and  deeds,  on  modusses,  on  legitimacy  of  marriage, 
&c.,  &c.  As  to  the  first,  they  are  not  published,  but  by  consent,  or  on  a  strong  case 
being  made.  As  to  the  second,  they  stand  on  a  distinct  ground,  because  none  but  the 
subscribing  witnesses  are  examined,  and  they  are  exammed  to  the  question  of  sanity, 
merely  as  incidental ;  and  there  publication  is  of  course.  But,  as  to  the  third,  he 
thought  none  of  the  cases  or  dicta  applied  to  it,  and  that  if  publication  had  been 
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usually  allowed,  it  was  sub  sUentio,  and  the  question  never  diaousaed.  That  the 
diui^r  of  publishing  such  depositions  as  the  present  is  [6iBl]  ^eiy  great,  there  being 
no  lunHs  as  to  the  points  to  which  the  witnesses  are  to  be  ezamin^  :  and  therefore 
he  thought  that  it  is  matter  for  discretion  in  the  Court^  to  allow  publication,  or  not, 
according  to  the  case  made. 

On  a  subsequent  day  the  case  was  again  mentioned,  and  the  Court  refused  the 
publication.  Macdonald,  C.  fi.,  stated  that  precedents  had  been  searched,  and  none 
found  in  point  to  support  the  publication  ;  and  that,  on  consulting  the  Lord  Chan- 
eeliart  he  was  of  opinion  it  should  be  refused  in  this  case  ;  with  which  all  the  Court 
concurred, 

(1)  1  P.  Wms.  567.  And  see  Lord  Bacon's  Orders,  73.  (Beancws's  Ord.  in  Ghana 
32,  and  the  authorities  referred  to  in  note  1 16.) 

HiBBERT  V.  HiBBERT.    Rolls.    Aug.  .5,  1808. 

Ex  relatione  Mr.  Simpkinson. — Testator  directs  "that  A.  be  appointed  receiver  of 
his  real  and  personal  estate,"  and  dies  seised  of  no  real  estate,  except  an  estate  in 
the  West  Indies,  having  by  his  will  directed  a  sum  of  money  to  be  mvested  in  the 
purchase  of  lands  in  England.  A.  appointed  manager  of  the  West  India  estate, 
upon  entering  into  a  personal  recognisance  to  account  for  the  produce.  (JIf  orm  v. 
Blme,  1  Yea.  Jun.  139.) 

Testator  devises  his  real  and  personal  estate  to  four  persons,  upon  certain  trusts. 
He  also  appoints  them  his  executors,  and  directs,  that  upon  his  death,  they  shall 
institute  a  suit  in  Chancery,  for  the  purpose  of  carrying  his  will  into  effect,  under  the 
direction  of  the  Court  By  a  codicil,  dated  a  short  time  before  his  death,  he  directed 
that  his  friend,  Ambrose  Humphreys,  should  be  appointed  receiver  of  his  real  and 
personal  estates,  and  expressed,  in  strong  tenuB,  his  opinion  of  Humphreys,  adding, 
that  he  made  this  appointment  for  the  sake  of  benefitting  Humphreys  in  a  pecuniary 
pomt  of  view.  He  also  directed,  that  Humphreys  should  be  the  solicitor  for  all  parties 
m  the  cause  in  Chancery. 

[682]  The  only  real  estates  which  the  testator  died  seised  of  were  situated  in 
Jamaica ;  though  he  directed  £40,000,  part  of  the  residue  of  his  personal  estate,  to  be 
invested  in  the  purchase  <  i  lands  in  England,  to  be  settled  to  the  same  uses  as  his  real 
estate  in  Jamaica. 

Upon  the  testator's  death,  a  suit  was  instituted  in  Chancery,  in  which  Humphreys 
acted  as  solicitor  for  all  parties. 

Mardi  30,  1808.  The  cause  was  set  down  by  consent  at  the  Rolls,  when  His 
Honor  appointed  Humphreys  consignee  of  the  Jamaica  estates,  and  receiver  of  the 
perBonal  estate  direoted  to  be  invested  in  the  purchase  of  real  estates.  He  waa  not, 
however,  ordered  to  give  security ;  not  even  his  personal  recognisance.  All  the  cestui 
fiu  trusts  were  infants. 

Two  of  the  trustees  afterwards  brought  a  petition  of  re-hearing,  by  which  they 
contended,  that  Humphreys  ought  not  to  have  been  appointed  consignee,  and  that 
he  ought  to  have  given  security  like  other  receivers. 

Sir  A.  Piggott,  Hart,  and  Cooke,  for  the  petition,  contended,  that  it  could  not  have 
been  the  testator's  intention  to  have  ^.ppointed  Humphreys  consignee.  How  can  a 
solicitor  be  fit  for  such  an  office  t  A  consignee  is  in  fact  the  person  who  receives  and 
sells  the  produce  of  the  estate  ;  who  sends  out  supplies,  &c.,  &c.  In  short,  he  ought 
to  understand  thoroughly  the  nature  of  the  West  India  market.  It  must  rather 
liave  been  the  intention,  that  he  should  receive  the  rents  of  the  estates  to  be 
purchased  in  England  At  all  events  he  ought  to  have  given  security,  at  least  his 
omi  personal  recognizance. 

Sir  Samuel  Romilly  and  Wetherell  for  Humphreys.  It  is  quite  clear,  that  the 
testator  intended  Humphreys  [683]  should  be  consignee.  The  testator  had  no  real 
estates,  except  those  in  J amaica,  therefore  no  other  real  estates  to  which  this  word 
ean  attach.  What,  in  fact,  is  the  difference  between  the  terms  Eeceiver  and  Con- 
ngneel  None.  The  former,  at  least,  necessarily  includes  the  latter.  Even  if 
Bvnphreys  is  an  unfit  person,  the  testator  has  expressly  appointed  him.  As  to  the 
point  of  securit}%  there  is  no  instance  of  the  Court  directing  security  to  be  given, 
where  a  receiver  is  appointed  by  the  testator. 
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»  Sir  A.  Piggotl,  in  reply.  The  testator  was  aWest  India  planter.  Is  it  probable 
that  he  would  have  applied  the  word  Receiver  to  these  estates  1  This  word  is  never 
used  in  the  West  Indies.  If  he  had  such  an  opinion  of  Humphret/s,  why  not  appomt 
him  consignee  during  his  life  ?  He  very  properly  employed  West  India  mercntmts, 
who  are  clearly  the  proper  persons. 

Aug.  5,  1808.  The  Master  of  the  Rolls  [Sir  Wm.  Grant].  This  argument  would 
have  considerable  weight,  if  the  testator  had  died  seised  of  other  real  estates.  I  must 
either  strike  out  these  words,  or  admit  the  construction  contended  for  by  Humphreys. 
There  is,  indeed,  no  other  sense  in  which  these  words  "  Keceiver  of  my  real  estates," 
can  attach.  As  to  security,  he  need  give  none,  except  his  personal  recognizance ; 
which  ought  to  have  been  directed  by  the  former  decree,  he  not  being  appointed  by 
the  Court,  but  by  the  testator  himself. 

"  Order,  that  the  former  decree,  dated  the  30th  of  March  1808,  be  varied,  so  far 
as  the  same  directs  that  the  appointment  of  Ambrose  Humphreys  to  be  receiver  and 
agent  of  the  real  and  personal  estates  of  the  testator,  shall  be  without  .his  entering 
into  the  usual  recognizances,  with  sureties  in  hke  cases  required  by  this  Court ;  and, 
in-[S84]-8tead  thereof,  that  such  appointment  be  upon  his  entering  into  his  own 
recognizance,  to  be  approved  of  by  the  said  Master,  duly  and  annually  to  account  for 
what  he  shall  receive  m  respect  of  the  said  estates,  as  such  receiver,  agent,  and  con- 
signee, and  pay  the  same  as  this  Court  hath  by  the  said  decree  directed,  and 
shall  hereafter  direct ;  and,  with  the  said  variations,  that  the  said  decree  be  affirmed. 
Costs  of  re-hearing,  as  between  solicitor  and  cUent,  to  be  paid  out  of  the  testators 
esUte."  Beg.  Lib.  A.  1807,  fo.  1327. 

Nkwland  v.  Attorney-General  and  Others.   July  3,  1809. 

[See  Nightingale  v.  Goulboum,  1847-48,  5  Hare,  490  ;  2  Ph.  595.] 

Ex  relationeMT.  Simpkinson. — Bequest  of  stock  to  government  "inexoneration  of  the 
national  debt."  Directed  to  be  transferred  to  such  person  as  the  King,  under  his 
sign  manual,  shall  appoint. 

In  the  will  of  Abraham  Newland,  dated  May  2, 1799,  was  a  bequest  of  stock  "to 
His  Majesty's  government  in  exoneration  of  the  national  debt." 

^  The  Lord  Chancellor  [Eldon]  directed  it  to  be  transferred  to  such  person  as  the 
King,  under  his  sign  manual,  should  appoint. 

Newland  v.  Clark  and  Others.  Oii  further  directions,  July  17,  1809.  Ordered 
"  as  to  "  the  several  stocks  therein  mentioned,  "  and  as  to  any  interest  or  dividend 
which  shall  accrue  due  on  the  same,  previous  to  the  transfer  hereafter  to  be  directed, 
the  same  to  be  trimsferred  and  paid  to  such  person  or  persons  as  his  majesty,  by  his 
sign  manual,  shall  think  fit  to  nominate  for  that  purpose  ;  and  any  person  or  persons 
who  shallbe  so  nominated  is  or  are  to  be  at  liberty  to  apply,"  &c., as  devised.  Heg.  Lib. 
B.  1808,  fo.  1214. 

[686]  Holland  (Inf imt)  and  Another,  Plaintiffs,  and  Hughes  uid  Wife,  Defendants. 

BoUs.   May  10, 1809. 

[See  S.  0.  with  note>  16  Ves.  111.] 

Ex  relatione  Mr.  Shadwell. — Testator  in  India  bequeaths  a  sum  of  sicca  rupees  to 
his  wife  for  life,  with  remainder  to  his  children,  and  appoints  his  wife  executrix,  who 
invests  the  money  on  Indian  securities,  producing  a  large  rate  of  interest,  and  after- 
wards comes  U>  England  with  her  only  child,  an  infant.  On  bill  by  the  infant,  held, 
that  the  widow  is  not  compellable  to  refund  the  excess  of  interest  received  by  her, 
beyond  what  the  legacy  would  have  produced  if  invested  in  the  Engiish  funds, 
but  ordered,  the  money  to  be  remitted  to  England,  and  laid  out  in  3  per  cent. 
Annuities^ 

William  Holland,  of  Calcutta,  by  his  will,  duly  executed,  &c.,  gave,  devised,  and 
bequeathed  to  Rebecca,  his  wife,  50,000  sicca  rupees,  for  her  life,  to  be  raised  out  of 
the  bulk  of  his  property :  and,  after  her,  he  gave  the  said  principal  money  to  be 
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equally  divided  among  his  children  by  hig  said  wife,  who  should  surviTe  her ;  and, 
for  failure  of  children,  to  his  said  wife  absolutely.  And,  after  giving  several  other 
legacies,  he  gave,  &c.,all  the  residue  of  his  estate,  real  and  perBonal,  to  his  wife  for  life, 
and  after  her  death  to  his  children,  as  before  ;  and  appointed  his  wife  and  Samuel 
Holland  (one  of  the  Plaintiffs)  his  executrix  and  executor,  and  guardians  of  his 
children. 

The  testator  died,  leaving  his  said  wife,  and  only  one  child  (the  infant  Plaintiff)  by 
his  marriage  with  her.  The  wife  alone  proved  the  will  in  India,  and  collected  the 
estate,  and,  after  rettuning  the  legacy  of  50,000  sic.  rup.  (which  she  placed  out  at 
interest  in  India)  and,  after  payment  of  the  testator's  debts,  asxd  the  other  legacies 

g'ven  by  his  will,  invested  the  clear  residue,  amounting  to  100,000  sic.  rup.  in  India 
inds,  the  interest  of  which,  as  well  as  of  the  50,000  legacy,  she  received  to  her  own 
use,  and  afterwards  came  to  England  with  her  child  (the  infant  Plaintiff)  leaving  her 
i^nt  in  India,  to  collect  £686]  ^xid  receive  any  outstanding  property  of  the  testator's 
there,  and  to  remit  the  interest  to  her  in  England.  The  other  Plaintiff  (who  was  the 
executor  named  in  the  will)  proved  in  England,  and  instituted  this  suit,  in  the  names 
of  himself  and  the  infant,  against  the  widow  (who  had  subsequently  married  again) 
and  her  husband,  for  an  account  and  administration  ;  to  have  the  amount  of  the 
property  ascertained,  and  all  outstanding  parts  of  it  called  in  and  remitted  to  England, 
said  laid  out  and  invested  under  the  authority  of  the  Court. 

It  appeared  that  the  50,000  sic.  rup.  legacy,  and  also  the  residue  of  the  estate, 
so  far  as  it  was  collected,  had  been  invested  on  securities,  gelding  a  rate  of  interest 
much  more  considerable  than  that  afforded  by  the  public  funds  of  this  country ; 
and,  upon  the  question  being  now  raised,  his  Honor,  the  Master  of  the  Rolls^  was 
of  opinion  that  the  widow  was  not  compellable  to  refund  the  excess  of  the  interest 
which  she  had  hitherto  received,  above  that  which  would  have  been  produced 
had  the  property  been  immediately  invested  in  the  English  funds,  but  that  the 
infant  Plaintiff,  being  in  this  country,  had  a  right  to  have  the  property  remitted, 
and  invested  in  the  3  per  cents.,  in  the  name  of  the  Accountant-General ;  which 
was  ordered  accordingly. 

Order.  The  usual  accounts  to  be  taken,  &c.  The  Defendants  to  cause  such 
part  of  the  estate  as  remained  in  India,  to  be  remitted  to  England.  The  Master 
to  ascertain  how  much  of  3  per  cent,  consols  the  sum  of  50,000  sic  rup.  will  purchase ; 
the  same  to  be  purchased  accordingly  with  a  competent  part  of  the  estate  remitted, 
and  to  be  transferred  into  the  name  of  the  A(;-{687)^»wn/anf-£I«n«raZ,  in  trust 
in  the  cause ;  the  interest  thereof  to  be  paid  to  the  Defendants  during  the  life  of 
the  Defendant,  Rebecca ;  with  liberty  to  apply.  Further  directions  reserved. 
Reg.  Lib.  1808.  A.  fo.  968. 


Attornet-Gkneral  v.  Nichol.  July  15, 1809i 

[See  S.  C.  with  note.  16  Ve&  338.] 

Bx  relation*  Mr.  Simpkinson. — Injunction  against  obstructing  ancient  lights 
granted  on  affidavit,  before  appearance,  and  without  notice  ;  the  Plaintiff  having 
also  commenced  an  action  previous  to  filing  the  bill. 

Information  and  bill  for  injunction,  to  restrain  Defendant  from  proceeding 
in  a  building  which  obstructed  the  ancient  lights  of  a  house  belonging  to  the  Scottish 
corporation. 

The  relators  had  commenced  an  action  at  law,  and  now  moved  upon  affidavit, 
for  an  injunction,  before  appearance,  and  without  notice. 

Injunction  granted,  till  answer  or  further  order ;  the  Lord  Chancellor  being 
of  opinion,  that  the  action  commenced  made  no  difference ;  nor  did  he  order  the 
relators  to  discontinue  their  action,  although  they  offered  to  do  so,  if  necessary 
in  order  to  entitle  them  to  the  injunction.(l) 

(1)  The  Injunction  was  afterwaids  dissolved,  on  Defendant  undertaking,  if 
the  verdict  at  Jaw  should  be  against  him,  to  remove  the  injury.  Attomey'Qeneral 
V.  Niekd,  16  Yes.  338. 

In  The  Attorney-General  v.  Bentfiaint  1  Dick.  277.   (See  Hyder  v.  Bentham, 
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Z  f'3L        7*>*'.  m  »  auirwai  Tir  m  JiiniirnmB.  n 
n^^j^iii^  «  ^      irurrvr  '.Iff  iesni  -x  -ur^  — unr  t 
mmc  ':ur  *np  imtm  «iniu£  jiTwavn  :«i        jl  lo. 

*  ZfMtyu.$.  t  '^4.  *ni-  c-i*^    -Utf  ■  *>AC  "  T  mt 


'      Z.if'  if  3  »«  ■*  ^  ■  •«  — .  '        :  11^  £  5L  ".  -t. ' 

!•*  3irt>wt.  ipoa  vixrAvje^  -x  iiH  ilni.  ud  u&EEaTX.  for  la  uranffica  ^ 
'rua  '  ut  ^p^tnianE  fr^m.  fiippfiy  ir  Ttntn-mg  urr  — r*^  1  Aims.  «r 

-H  '.lit  p«nHi  if  if'mMEer  ji  -ui*  -jKanii  u  :  i^' ;  I-  xapEKV  ~3aE  ihtf  Z«naAKt 
-.\ts.  ^4inr.:f  in'itfn-  u.  k'r^.a  '■.i  ttmtm  uauur  'aim :  tfm  ^^wbiimc  noB^ni 

Aa*i  t^am  va'in.  v,  rtm".-*  •ar'a  liiii  ^r.-.cr*  rr:ai  "ji!  laak  ;  imi  '::aafi  i  kr 
,;^r».:      -A  •.-.'".r.n  at  jr,  v>  'A.  liiit  r'a.  r.r.  f" ^  jkaia  ^htuu  be  ■^TgoMMt  aa  atntiUe 
.:t.inii;ir4r>a.  lit  ~  -.^  3AZix  5i:r:UMi  ^OiMT  ^0.7  7r;CiK^a  bran,  ijtf 

Tjut  Xa'C     i.ft^seU'jr   Hliacc",  gr"*-**^  ija  AzcdiasinL.  31.  sooHiaericicB  of 

4C  A  V  Tf^  A  %Z'i^"%ef^'j€^er%i  v.  JT^^iut        juc  ade  .  ud  ^  :^et«kck.| 

i.„  -.r-.i*r  ytnr.gg  ^fijflt]  tmriryitd  -r  ereiMraHi  a:r.  ir  :tt  aa  gart  of  DefaadMt 


'Eftfr-rt  <!»irT«wt«L  /ikca  t,  EdliiutrDirik.         21  Bmt.  112.] 

Zx  r«tmAVjma  Mr.  i->iiip«:i**M. — Word  *  Seift;kiitf.^  in  ■  vC  nmns  '  bexK  of  kin." 
Is^,  mbc  >t  C4  te^Atcr'i  win  £or  bf*.  vish.  a  d^rwcsm  to  dkpow  of  the 

r*fftf?  ^  a.Rv,r4^  '.u  re^f  is  r^h,  icaciLer  as  abe  ^ocjd  ihiuk  fit.''  Annint- 
r&Ar.s  r»  t^.^.f.xA  t^oi  h^r^  ixxt  oi  kic  Tibl  asd  cce  nndae  dfcrccd  to  be  difitri- 
b  jVrj  *r.v:,nj^  -  rryM  vr.o  v^re  lunrc  ot  kin  to  ch«  testator  at  the  tnne  of  kit  death. 

Jam^i  f.r^tLu  9^1*:  tf.<  rairiuft  ot  Ls  twtACe  and  eficca  to  kis  wife,  ifary  Ckilde, 
ioT  vi-.A  ptT^A»r.'j^r  to  bii  ion.  /.  C  A  u''J>-  atMo^otelT,  it  h«  fthouU  attain  trentf- 
or^. ;  h  it  in  i-jj  tis  ion's  duth  before  twentj-cioe.  and  witbont  ime,  then 
TA  gave  wrtain  l«gaeM  to  some  of  his  reUtions :  sikI  he  diieUwl  bk  vife  to  diquM 
of  tM  T^vi  if.  aiuongit  Lis  tbe  testator's  lelations.  in  socb  muner  as  sbe  sbould 
think  lit. 

Th*r  itfiu  'V.*-t\  unii>:r  tir^ntr-one.  and  without  tsu#>.  in  the  bfe-time  of  the  testator. 

Ait^r  ti.*:  t^;«tator's  AfAth.  th^  vife  appointed  this  midoe  to  a  natural  son  of 
on^  *A  th^  Vr^xaXor'a  nephfriri.  and  to  other  persons,  who  wciv  lebtcd  to  the  testator, 
h>]t  not  hsi  ntrxt  <d  kin. 

At  the  time  of  the  testator'i  d^th.  his  next  of  kin  mie  Jok*  Ckilde,  his  half- 
broth'ir,  and  Thomag  and  Jokn  Whiicoi^.  the  sons  of  a  deeeaaed  sister.  Thomas 
and  Jotm  Whi4amU  both  died  in  the  Jife-time  of  the  wife. 

At  th«  bearing,  the  nsnal  aceonnts  were  directed,  and  the  Master  was  directed 
to  enquire  who  were  the  tesUtor's  next  of  kin  at  the  lims  of  bis  death,  and  who, 
[090}  «t  the  time  of  the  death  of  Marg  CHUde,  and  whether  the  qipointees  of  Jfary 
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Childe  were  within  any  and  what  degree  of  relationship  to  the  testator.  The  Master* 
reported  as  abore ;  ami  t^e  cause  came  on  this  day  upon  further  directions. 

Hart  and  W^U,  for  Jolm  Childey  contended,  that  the  wife  could  only  appoint 
to  the  next  of  kin,  and  that,  the  appointment  being  bad  in  toto,  John  Childe  was 
entitled  to  the  whole,  he  being  the  only  next  of  kin  living  at  the  death  of  the  wife  ; 
and  upon  this  last  point  they  cited  Harding  v,  Glyn  (1  Atk.  469),  and  Cruieys  v. 
Colman.{l)  ' 

Sim^inson,  for  the  representatives  of  Thomas  and  John  Wkitcombe,  agreed, 
on  the  first  point,  and  cited  Edge  v.  Salisbury  (Amb.  78),  and  Hands  v.  Hands 
(1  T.  E.  437).  The  Court  always  construes  relations  to  mean  next  of  kin,  except 
in  those  cases  where  a  power  of  selection  is  given ;  and  there  is  no  instance  of  the 
Court  extending  the  rule,  except  when  the  testator  gives  the  power  of  appointing 
to "  such  of  his  relations  as  it  shall  think  fit,"  or  uses  other  words  to  the  same  effect. 
Here  no  power  of  selection  is  given.  Mrs.  Childe  had  only  the  power  of  fixing 
the  proportions  in  which  the  next  of  kin  were  to  take.  The  residue,  therefore, 
vested  in  those  who  were  the  testator's  next  of  kin  at  the  time  of  his  death  ;  though 
in  uncertain  proportions.(2)  The  cases  cited  in  favour  of  the  half-brother  of  the 
testator,  apply  only  where  a  [691]  power  of  selection  is  ^iven,  and  the  person  to 
whom  that  power  is  given  dies  without  having  exercised  it ;  but  here  the  interest 
vested 

Toller,  for  the  appointeeB. 

The  Court  was  clearly  of  opinion  with  Sim^insont  and  decreed  accordingly. 
One  moiety  to  go  to  John  Ckudet  8.nd  the  other  to  the  representatives  of  Thomas 
and  /o&n  Whiteombe. 

Ikdare,  That  the  will  made  by  the  testatrix.  Mary  Childe,  is  not  a  valid  appoint- 
ment of  the  residuary  estate  and  effects  of  the  testator.   [Reg.  Lib.  B.  1809,  fo.  1535.] 

(1)  9  Ves.  319.    See  Wright  v.  Atkyns,  17  Vea.  265  ;  19  Ves.  299  ;  1  V.  &  B. 
313.    Forbes  v.  Ball,  3  Mer.  437. 

(2)  Hands  v.  Hands,  ub.  sup.  et  vide  Bayner  v.  Mowbray,  3  Bro.  C.  C.  234» 
Masters  v.  Hooper,  4  Bro.  C.  C.  207.   Doe  v.  Lawson,  3  East,  278^ 


Galuni  p.  Noble.  Rolls.  Au^.  1, 1810. 

Ex  reUUione  Mr.  Simjdeinson. — Dense  of  real  estates  to  be  sold,  and  the  produce 
applied  in  the  same  manner  as  the  residue  of  the  personal  estate.  Codicil,  not 
executed  so  as  to  pass  real  estates,  revoking  the  bequest  of  the  residue,  does  not 
affect  the  will  aa  to  the  real.  Bequest  of  "  all  the  testator's  money  in  the  Bank 
of  England,''  held  to  pass  stock  in  the  funds,  testator  having  never  had  any  cash 
in  the  Bank. 

Sir  John  Gallini  devises  certain  realfestates  to  trustees  to  be  sold,  and  directs 
the  money  to  be  produced  by  the  sale,  to  be  applied  in  the  same  manner  as  his  re- 
siduary personal  estate.  He  then  gives  certain  legacies,  and  directs  his  residuary 
personal  estate,  and  the  money  to  arise  from  the  sale  of  these  real  estates,  to  be 
applied  in  payment  of  his  debts,  and  the  residue  amongst  his  children  equally.  By 
a  rodicil  not  duly  executed  according  to  the  statute  of  frauds,  he  revokes  the  residuary 
bequest  amongst  his  children,  and  gives  the  residue  to  his  two  daughters.  It  was 
attempted  to  [692]  be  argued  for  his  heir  at  law,  that  the  real  estates  resulted  to 
him,  as  the  testator  had  formed  one  fund  of  the  produce  of  the  real  and  personal 
estates. 

But  the  Court  held  clearly,  that  the  bequest  of  the  personal  estate  only  was 
revoked,  and  that  the  will  was  still  in  force  with  respect  to  the  real  estates. 

Another  point  was  made  upon  another  part  of  the  will.  The  testator  bequeathed 
all  his  money  in  the  Bank  of  England  to  lus  daughters.  It  appeared  that  he  never 
had  money  in  the  Bank,  but  was  entitled  to  some  3  per  cents,  and  5  per  cents.  Bank 
annuities. 

The  Court  held,  that  the  Bank  annuities  passed,  though  the  testator  had  cer- 
tainly expressed  himself  very  inaccurately ;  and  compared  the  case  to  that  of  an 
incorrect  description  of  the  intended  le^tee,  and  to  the  case  where  leaseholds  have 
0.  XVL— 9* 
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been  held  to  pass  under  a  devise  of  lands,  there  being  no  other  property  to  aiuwvr 
the  description. 

Declare,  That  the  will  of  the  testator  ought  to  be  established,  and  the  tniflts 
thereof  prformed,  bo  far  as  respects  the  real  estate.  And  that  the  Plaintiffs,  by 
virtue  oi  the  bequest  of  all  money  in  the  Bank  of  England  belonging  to  the  testator, 

are  entitled  in  equal  moieties,  to  the  sums  of  3  per  cent,  reduced  annuities, 

and  5  per  cent,  annuities,  standing  in  the  testator's  name,  in  the  books  of 

the  Governor  and  Company  of  the  Bank  of  England,  Defendant  to  transfer  the 
same  accordingly.   Reg.  Lib.  A.  1809.  fo.  1372. 


[6933  King  v.  Burr.  Aug.  9,  1810. 

Demurrer,  to  bill  of  discovery  in  support  of  an  action  to  recover  the  expenses  of 
entertainments  given  by  the  Plaintiff  tinder  an  agreement  with  the  Defendant 
to  introduce  him  to  a  woman  of  fortune,  with  a  view  to  marriage,  allowed. 

The  bill  stated,  that  the  Defendant,  being  desirous  of  marrying  some  person  of 
fortune,  applied  to  the  Plaintiff  to  introduce  him  to  a  woman  of  that  de8cripti(»i ; 
that  the  Plaintiff  agreed  so  to  do ;  that  he  accordingly  gave  many  sumptuous 
entertainments,  to  which  he  invited  the  Defendant,  together  with  various  women 
of  respectability  and  fortune ;  and  that  the  Defendant  undertook  to  pay  the  expense 
of  these  entertainments.  The  bill  also  stated  various  letters  from  the  Defendant 
to  the  Plaintiif,  by  which  it  appeared,  that  the  Defendant  had  it  in  his  power  to 
marry  either  of  the  women  so  mtroduced  to  him  that  he  pleased  to  select.  It  then 
proceeded  to  state,  further,  that  the  Plaintiff  had  commenced  an  action  at  law  to 
recover  the  money  expended  in  these  entertainments,  and  prayed  a  discovery  in 
support  of  such  action.    The  Defendant  demurred  generally. 

The  Lard  Chancellor  [Eldon],  without  hearing  the  counsel  in  support  of  the 
demurrer,  allowed  it,  and  said  he  would  not  give  any  assistance  in  support  of  such 
an  action. 

Demurrer  to  Discovery  allowed.   Reg.  Lib.  A.  1809,  fo.  828. 


[694]  Bridges  v.  Robinson.  Bolls.  July  4, 1811. 

Ex  Relatione  Mr.  SimpHnson. — Purchaser  not  to  pay  interest  on  the  deposit,  even 
where  he  has  rendered  a  suit  necessary  by  refusing  to  perform  the  contract  on 
the  ground  of  an  objection  to  the  title,  which  could  not  be  supported. 

A.  contracted  to  sell  to  B.  hy  auction.  B.  paid  a  deposit  to  the  auctioneer,  and 
then  refused  to  complete,  allegmg  that  the  title  was  bad.  A.  filed  his  bill,  and  it 
was  found  he  had  a  good  title,  and  B.  was  ordered  to  pay  the  residue  of  his  i)urcha8e 
money,  with  interest,  from  the  day  on  which,  by  the  terms  of  the  contract,  it  ought 
to  have  been  paid,  together  with  the  costs  of  the  suit. 

On  petition,  day  after  Easter  term,  it  was  prayed,  that  the  minutes  be  varied, 
by  directing  interest  to  be  paid  on  the  deposit,  on  the  ground  that,  as  B.'s  conduct 
rendered  a  suit  necessary,  tlie  deposit  was  locked  up  from  A.  during  the  suit. 

Sir  Samuel  Bomilly,  and  Shadtoell,  for  the  Plaintiff. 

Johnson  for  the  Defendant. 

His  Honour  [Sir  Wm.  Grant]  took  time  to  consider,  and,  on  the  petition  day 
after  Trinity  term  1811,  gave  judgment,  that  A.  was  not  entitled  to  interest  on 
the  deposit. 

Afterwards,  on  motion  by  Johnson^  on  behalf  of  the  Defendant,  it  was  ordered, 
that  the  minutes  of  the  decree  should  be  varied,  and  be  as  follo^. 

Decree,  That  the  agreement  in  the  pleadings  mentioned  be  specifically  performed, 
&c.  Refer  it  back  to  the  Master  to  compute  interest  on  the  remamder  of  the 
[695]  purchase-money  (after  deducting  the  deposit).  The  Defendant  to  pay  the 
sum  of  £  (remainder  of  the  purchase  money,  after  deducting  as  aforesaid), 
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with  interest  at  4  per  cent.,  from  the  — ■ —  day  of  (the  day  on  which  the 

purchase-money  ought  to  have  been  paid  according  to  the  terms  of  the  contract). 
Keg.  Lib.  1810,  A.  fo.  844. 


Brodie  v.  Barbt.   March  26,  1611. 

Ex  r^atione  Mr.  Simpkinson.  See  this  case  reported  on  other  points,  in  2  Yes. 
&  Beam.  36,  127,  &c. — Beceiver  appointed,  before  answer,  in  a  case  of  a  devise 
to  four  trustees,  of  whom  two  declined  to  act ;  all  parties  being  before  the  Court, 
and  consenting. 

This  was  the  case  of  a  devise  to  four  persons  (Defendants),  their  heirs,  executors, 
&c..  of  all  the  testator's  freehold  and  leasehold  estates,  and  all  his  works,  stock  in 
trade,  &c.,  and  all  his  personal  estate  and  effects  whatever,  to  hold,  according  to 
the  nature  of  the  estates  respectively,  upon  the  trusts  in  the  will  mentioned ;  and 
the  testator  appointed  the  same  four  persons  his  executors. 

Two  of  the  four  only  proved  the  will ;  but  the  bill  charged  that  all  the  four 
(particularly  those  who  had  proved)  possessed  themselves  of  the  personal  estate, 
&nd  entered  into  possession  and  receipt  of  the  real  estates  ;  therefore  praying  (among 
other  things)  an  account,  and  a  sale  of  the  real  -estates,  or  of  so  much  as  should  not 
be  necessary  for  carrying  on  the  works  in  the  bill  mentioned  ;  and  the  appointment 
of  new  trustees,  in  case  of  any  of  the  four  refusing  to  act,  and  in  the  meantime  a 
receiver. 

Upon  a  motion  now  made,  to  refer  it  to  the  Master,  to  appoint  a  proper  person 
to  be  receiver,  with  the  [696]  usual  directions,  it  was  alleged  that  all  the  Defendants 
had  appeared,  but  that  no  answers  had  yet  been  put  in,  and  that  the  two  Defendants 
who  had  not  proved,  declined  to  act  in  the  trusts  of  the  will. 

Sir  S.  RomUly  and  Clason,  in  support  of  the  motion,  referred  to  a  late  case  of 
Beaumont  v.  Beaiimont,{l)  in  which  it  was  stated  to  be  settled,  that  the  Court  will, 
upon  the  application  of  all  parties  beneficially  interested,  appoint  a  receiver,  when 
any  of  the  trustees  refuse  to  act. 

Hart,  for  the  Defendants  (the  acting  trustees  and  executors)  ; 

Shadioell,  for  the  Defendants  (trustees  named  in  the  will,  who  declined  to  act) ; 
and 

Johnson^  for  the  other  Defendants,  beneficially  interested  ; 
Severally  consented  to  the  prayer  of  this  application. 

The  Lord  Chancellor  [Eldon],  upon  the  autnority  of  the  case  cited,  made  the 
order  accordingly. 

Ordered,  That  it  be  referred,  &c.,  and  that  the  Defendants  (the  acting  trustees 
and  executors),  or  either  of  them,  may  be  at  liberty  to  propose  themselves  or 
[697]  himself  to  be  such  receivers  or  receiver.  The  master  to  approve  of  a  reasonable 
ulary  to  be  allowed  for  the  receivership,  upon  proper  security,  &c.  Reg.  Lib.  A. 
1810,  fo.  485. 

(1)  I  have  not  been  able  to  find  this  case  in  the  Register's  book,  upon  the  point 
here  mentioned.  But  eee  Metcalfe  v.  Pulvertoft,  1  Ves.  &  B.  180-183,  where 
the  Lord  Chancellor  says,  "  With  respect  to  appointing  a  receiver  before  answer, 
the  eases  where  the  Court  has  refused,  it  turned  upon  this :  that  the  party  applying 
for  the  appointment  could  not  state  that  he  had,  strictly  speaking,  an  equitable 
title." 


Lloyd  ».  Fassingham.   July  29,  1811. 

Motion  for  a  Receiver,  against  the  legal  estate,  upon  evidence  in  a  cause  which  had 

not  been  heard,  retused. 

In  this  case,  a  motion  had  been  made  by  the  Plaintiffs  for  a  receiver,  supported 
»y  affidavits  of  certain  facts  alleged  by  the  bill,  which  bill  was  demurred  to  as  to  so 
i»Qeh  as  sought  a  discovery  of  the  facts  in  question.   The  Defendants  being  in 
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possession  under  a  legal  title,  the  motion  was  refused,  upon  the  ground  that,  althoi^h 
"  cases  of  fraud,  combined  with  danger  to  the  prc^rtv,  might  arise,  as  to  whjch 
"  a  court  of  equity  would  interfere  upon  affidavits,"  yet  the  Court  always  reluctantly 
interferes  against  the  legal  title,  and  only  in  a  case  of  "  fraud,  clearly  proved,  and 
of  imminent  danger  if  the  intermediate  possession  should  not  be  taken  under  the 
care  of  the  Oourt.''(l) 

The  motion  was  now  renewed,  upon  the  effect  of  the  evidence  that  had  been 
taken  in  the  cause.(2) 

The  Lord  Chancellor  [Eldon].  (Ex  relatione  Mr.  Rose.)  Do  you,  Mr.  Richards,  or 
does  any  gentleman  at  the  bar,  remember  an  instance  of  amotion  for  a  Re-[698]-ceiver, 
upon  the  effect  of  the  evklence  in  a  cause,  before  hearing  1  I  cannot  entertain  such 
an  application  without  hearing  the  cause,  as  it  would  be  a  general  mischief  to  grant 
it.   I  should  have  a  hundred  similar  motions  in  the  course  of  next  term. 

[Liberty  was  given  to  mention  it  again,  but  I  do  not  hear  that  the  appUcation 
was  e\:er  renewed.] 

(1)  Reported,  16  Yes.  59,  where  the  circumstances  of  the  case  are  stated.  And 
see  Maguire  v.  Allen,  1  Ball  &  Beatty,  75,  and  references  in  the  note.  p.  76. 

(2)  See  the  effect  of  this  evidence.  Cooper,  152,  4,  where  the  case  is  reported  upon 
the  hearing. 

The  Attorney-General  ».  BrooeEi   Juiy  29,  1811i 

Ex  relatione  Mr.  Rose. — A  decree  by  default  having  been  made  absolute,  the  proper 
course  to  set  it  aside  is  by  presenting  a  petition  for  a  rehearing.  A  motion  to  dis- 
charge the  order  to  make  aosolute,  and  for  a  day  to  shew  cause,  refused  accordingly. 

A  decree  having  been  pronounced  upon  default  at  the  hearing,  a  motion  was 
now  made,  on  the  part  of  Defendant,  to  discharge  the  order  for  making  it  absolute, 
and  for  a  day  to  shew  cause  against  the  decree  nisi,  on  payment  of  the  costs  occasioned 
by  his  default. 

Leach  and  Edwards^  in  support  of  the  motion,  cited  the  case  of  Vou^s  t<  Young 
(9  Ves.  172). 

Sir  Samuel  BomUly,  and  Bell,  contra. 

The  Lord  Chancellor  [Eldon].   Referring  to  Cunninffham  t.  Cunningham 

(Ambl.  89  ;  1  Dick.  145,  S.  C),  as  reported  by  Dickens,  and  Kinsay  v.  Kinsay, 
there  cited  (cited,  1  Dick.  145),  and  to  the  case  of  Hankwitz  v.  Ocarrel  (1  Dick. 
109),  in  the  same  book,  said  that  he  thought  it  would  be  more  fit  to  rehear  the 
decree,  upon  terms,  than  to  discharge  the  former  order  ;  and  accordingly  directed 
that  leave  [699]  should  be  given  to  present  a  petition  for  that  purpo8e.(l) 

Order.  Defendant  to  be  at  liberty  to  present  a  petition  to  rehear  the  cause, 
upon  such  terms  as  should  be  just — the  same  to  come  on  in  the  regular  course  with 
the  cause  petitions.   Reg.  Lib.  1810,  A.  fo.  920. 

(1)  A  petition  was  afterwards  presented  accordingly.  See  Attorney-General 
T.  Brooke,  18  Ves.  319  ;  where,  however,  the  ground  upon  which  the  present 
application  was  refused  is  not  correctly  statedi 

The  Dowager  Lady  Sufheld,  Plaintiff,  and  Lord  Stjtfikld  and  OlBIB%  Defendants, 

Rolls.    Feb.  24,  1812. 

Ex  relatione  Mr.  Skadwell. — Covenant  by  husband,  in  consideration  of  £   (the 

purchase-money  of  an  estate  of  the  wife),  within  two  years  to  convey  lands  in  the 
county  of  N.  of  the  value  of  such  purchase-money,  by  way  of  settlement.  The 
husband  having  died  without  performing  the  covenant,  performance  of  the  same 
decreed,  against  his  representatives,  by  laying  out  in  the  purchase  of  land  so  to  be 
settled,  a  sum  equal  to  the  present  value  of  estates  in  N.,  which  (at  the  time  when 
the  covenant  ought  to  have  been  performed)  would  have  been  worth  the  amount  of 
the  purchase-money,  with  interest  at  4  per  cent,  from  the  death  of  the  covenantor. 

By  indentures  of  lease  and  release,  and  fine  (24th  and  26th  March  1766),  the 
late  Lord  Nuffield  and  the  present  Plaintiff  (his  LEhdy)  settled  the  moiety  of  certain 
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estates  of  Sir  Ralph  Asheton,  deceased,  of  which  the  Plaintii!  was  seised  in  fee,  as 
one  of  his  daughters  and  coheirs,  to  such  uses  as  they  (Lord  and  Lady  Suffield)  should 
jointly  appoint ;  and  (subject  to  such  appointment)  to  the  use  of  Lord  Suffield 
(the  husband)  for  life;  remainder  to  his  wife  (the  Plaintiff)  for  life,  [700]  with 
remainder  to  the  children  of  the  marriage  in  strict  settlement. 

By  deed  of  appointment  (18th  June  1773),  Lord  and  Lady  Suffield  executed 
the  power  reserved  to  them  by  appointing  a  part  of  the  said  moiety  to  trustees  for 
sale,  and  upon  trust  to  pay  the  purchase-money  to  other  trustees  therein  named 
for  such  uses  as  they  (Lord  and  Lady  Suffield)  should  jointly  appoint ;  and,  in  default 
of  appointment,  to  invest  in  other  hands  to  be  settled  to  the  uses  of  the  first-mentioned 
indentures. 

By  another  deed  (27th  May  1774),  Lord  and  Lady  Suffield,  in  execution  of  the 
power  last  reserved  to  them,  appointed  the  sums  of  £18,750,  and  £1600  (purchase- 
monies  arisen  from  the  sale),  to  themselves  for  their  own  use. 

And  by  indenture,  of  the  same  date.  Lord  Suffield  covenanted  with  trustees 
therein  named,  in  consideration  of  Lady  Suffield  having  joined  him  in  that  appoint- 
ment, within  two  years  from  thenceforth,  to  convey,  settle,  and  assure,  an  estate 
in  fee,  to  be  situate  in  the  county  of  Norfolk,  of  the  value  of  the  said  sums  of  £18,760, 
and  £1600,  to  and  upon  the  same  uses  as  the  estates,  which  were  to  have  been  other- 
wise purchased,  would  have  been  settled  to  and  upon,  in  pursuance  of  the  deed 
of  the  18th  of  June  1773. 

Lord  Suffidd  died  in  1810,  without  having  performed  his  covenant  contained 
in  the  last^mentioned  indenture ;  and  the  present  Plaintiff  (his  widow)  filed  her 
bill  against  his  devisees  and  executors  to  have  the  benefit  of  that  covenant. 

Sir  S.  RomUly,  and  Shadwdl,  for  the  Plaintiff. 

POl]  Bart,  Bell,  and  others,  for  the  several  Defendants. 

It  was  admitted,  on  the  authority  of  a  late  case  of  Lewse  v,  Popkin  (before  Lord 
Chancellor  Eldon),  that  the  Plaintiff  was  entitled  to  have  as  much  money  laid 
out  in  land,  pursuant  to  the  covenant,  as  would,  at  the  present  time,  be  the  value 
<A  an  estate  in  fee-simple,  in  the  county  of  Norfolk,  worth,  in  1776,  the  sums  above 
mentioned  :  and  it  was  derareed  acoor^ngly. 

B^.  Lib.  1811,  B.  £o.  1461.  *  Beferred,  to  ascertain  the  present  value  of  estates 
in  the  (sounty  of  Norfolk,  which  were,  in  the  year  1776,  of  the  value  of  £18,760 
and  £1600. — Declare,  the  personal  estate  of  H.  late  Lord  jS^.,  and  (in  case  the  same 
should  not  be  sufficient)  his  real  estate  included  in  the  2000  years'  term  (for  pay- 
ment of  debts)  liable  to  answer  the  same,  with  interest,  at  4  per  cent.,  from  toe  death 
of  the  said  late  Lord  iS^.,  in  satisfaction  of  the  covenant ;  and  that  Plaintiff  is  entitled 
to  such  interest ;  the  principal  money  to  be  laid  out  upon  the  trusts  of  the  deed 
Afthe37thof  ifay  1774." 

[702]  EiaY  and  Othebs  (Assignees  of  Borough,  a  Bankrupt)  v,  Guy.  Bolls. 

Nov.  19, 1812. 

Ex  relatione  Mr.  Shadwell.~A.,  tenant  for  life,  with  remainder  to  his  children, 
redeems  the  land-tax  on  the  estate  with  his  own  money,  introducing  into  the 
contract  for  the  redemption  his  own  name,  and  that  of  another,  as  trustees  for 
his  children  ;  and  afterwards  becomes  bankrupt.  On  bill  by  his  assignees  against 
a  purchaser  of  his  life-estate,  and  of  the  land-tax  so  redeemed,  a  specific  per- 
formance decreed,  as  being  within  the  stat.  1  Jac.  1,  c.  15,  s.  5. 

Michael  Borough,  a  trader  within  the  bankrupt  laws,  being  seised  for  life  of 
certain  freehold  premises,  with  remainder  to  his  children,  and  having  issue  at  the  - 
time  three  children,  entered  into  a  contract  for  the  redemption  of  the  land-tax, 
amounting  to  £57,  upon  the  said  premises,  the  certificate  whereof  was  executed 
by  the  commissioners,  who  thereby  certified  that  they  had  agreed  with  Michael 
Borough  and  James  Goddard  (as  trustees  for  the  infant  children  of  him  the  said 
Michael  Borough),  for  the  redemption  of  such  land-tax  at  the  price  of  £2090, 
3  per  cents.,  to  be  transferred  to  them  (the  comibissioners)  by  instalments.  It  Tas 
stated  by  the  bill,  and  admitted,  that  Goddard  had  no  interest  either  as  trustee 
or  otherwise,  in  the  premises,  and  that  Borough  procured  both  their  names  to  be 
introduced  into  the  certificate,  as  trustees,  to  make  it  appear  that  the  land-tax 
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was  redeemed  for  the  benefit  of  the  children  only.  The  certificate  was  duly 
ra;istffl«d,  the  transfer  made,  and  the  receipt  indorsed;  and  it  was  further 
acEnitted  that  the  stock  so  transferred  belonged  to  Borough  himself,  and  was 
exclusively  his  property. 

Borough  afterwards  became  bankrupt,  and  his  assignees  put  up  his  life-estate 
in  the  premises  to  sale  by  auction,  at  which  the  Defendant  was  declared  highest 
bidder,  and  signed  an  agreement  to  complete  the  purchase,  at  £8000,  according 
to  the  conditions ;  by  one  of  which  conditions  it  was  expressed  "  that  the  pur- 
"  chaser  was  to  pay,  over  and  above  the  purchase-money  [703]  for  the  land,  the 
"  amount  of  the  money  paid  for  redeeming  the  land-tax,  and  that  he  would  there- 
"  upon  become  entitled  to  the  amount  of  such  land-tax  as  a  fee-farm  rent  charged 
"  on  the  estate,  for  ever,  subject  to  redemption,  according  to  the  form  prescribed." 

A  bill  was  filed  by  the  assignees  for  a  specific  performance;  to  which  the 
Defendant  stated,  by  his  answer,  that  he  had  no  objection,  if  the  Court  should  be 
of  opinion  that  the  Flainti&  were  able  to  make  a  good  legal  title  to  the  amount 
of  the  land-tax  so  charged,  and  redeemable  as  aforesaid.  The  cause  was  heard 
upon  bill  and  answer. 

Sir  Samuel  Bomilly,  and  Shadwell,  for  the  Flaintifi. 

Richards,  and  Wilson,  for  the  Defendant,  contended,  that  the  assignees 
could  not  make  a  good  title  to  the  charge,  not  having  the  equitable  interest  in  it ; 
and  that  the  case  did  not  come  within  the  statute.(l) 

But  the  Court  over-ruled  the  objection  ;  and  a  specific  performance  was  decreed. 
Reg.  Lib.  A.  1812,  fo.  61. 

(1)  1  Jac  1,  c.  15,  8.  6,  providing  that  "  a  bankrupt  conveying  his  lands  or  goods 
to  any  of  his  children,  or  others,  without  valuable  consideration,  the  commissioners 
shall  nave  power  to  assign  by  bargain  and  sale." 

[70ti  Tbowgr  v.  Nbwcohe.   Bolls.   June  29, 1813. 

[See  Lord  Brooke  v.  Rounthwaite,  1846,  5  Hare,  305 ;  Smith  v.  land  &  Bouse 
Property  Corporation,  1884,  28  Oh.  D.  14.] 

Ex  relatione  Mr.  Sim^inson. — Specific  performance  decreed  against  a  purchaser 
at  a  public  auction,  where  the  representation  in  the  particulars  of  sale  {com- 
plained of  as  calculated  to  mislead)  was  so  vague  and  indefinite  that  it  ought 
to  have  put  the  purchaser  on  making  previous  inquiry. 

This  was  a  bill,  by  the  vendor,  for  specific  performance  of  an  agreement  to  pur- 
chase the  advowson  of  Honychurek,  in  the  county  of  Devon.  The  bill  stated  (which 
was  admitted  by  the  answer),  that  the  Plaintiff  being  seised  in  fee  of  the  advowson 
in  question,  caused  the  same  to  be  set  up  to  sale  by  auction,  when  the  Defendant 
became  the  purchaser,  according  to  the  conditions  of  sale.  The  printed  particulars 
contained  a  description  of  the  situation,  number  of  a^es,  &c.,  and  added  "  a  voidance 
of  this  preferment  is  likely  to  occur  soon,"  but  made  no  mention  of  the  present 
incumbent. 

The  Defendant,  by  his  answer,  said  he  was  induced  to  attend  at  the  sale  by  the 
representation  in  the  particulars  above  noticed ;  that  the  auctioneer,  at  the  time 
of  sale,  said  (in  explanation) "  that  the  living  would  be  void  on  the  death  of  a  person 
"  aged  eighty-two,"  of  which  the  Defendant  took  a  note  in  writing,  or  a  cony  of 
the  particulars ;  and  that  he  vas,  by  such  statement,  induced  to  ud,  and  did  bid 
accordingly ;  and  was  declared  the  purchaser,  and  signed  the  s^nreement.  He 
then  proceeded  to  state,  that  he  (the  Defendant)  had,  since  the  sale,  discovered 
that  the  then  present  incumbent  of  the  living  was  aged  only  thirty-two,  upon  which 
discovery,  his  (the  Defendant's)  solicitor,  sent  back  the  abstract  (which  had  been 
furnished)  to  the  Plaintiff's  solicitor,  with  a  note  on  the  margin,  stating  the  repre- 
.  sentation  made  at  the  time  of  sale,  with  these  words  added  ;  "  How  does  it  become 
*  void  1  "  to  which  the  Plaintiff's  solicitors  returned  for  answer,  "  We  do  not  con- 
"  aider  the  purchaser  entitled  to  call  for  any  security  [705]  for  the  voidance  of  the 
"  living,  at  the  death  of  a  person  aged  e^hty-two.  No  such  security  was  required 
"  at  the  sale,  and  the  auctioneer  on^  stated  that  such  a  voidance  would  take  place. 
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We  Have  no  objection,  however,  to  the  p&tron  engaging  by  covenant  or  bond,  that 
*the|H'esent  incumbent  will  avoid  the  living  on  the  death  of  a  gentleman  aged 
"  eighty-two." 

Upon  this  statement,  the  Defendant  insisted,  that  the  particulars  of  sale,  and 
the  refo-esentatioos  made  hy  the  auctioneer,  were  untrue,  and  calculated  to  nuB- 
lead,  ajod  that  they  did,  in  fact,  mislead  the  Defendant ;  and  that  he  (the  Defendant) 
would  not  have  bid  ixxc^  or  become  the  purehaBor  of,  the  advowson,  if  he  had  not 
given  credit  thereto ;  and  that  he,  therefore,  ought  not  to  be  compelled  to  complete 
the  purchase. 

It  appeared  in  evidence  that  the  incumbent  of  Honyckurck  expected  to  be  pre- 
sented to  another  living  on  the  death  of  its  incumbent,  who  was  aged  eighty-two, 
which  would  cause  the  voldance  of  Honychwch. 

Hart,  Wetherdl,  and  Simpkinson,  for  the  Plaintiff. 

Sir  S.  Bomilly,  and  Stepnen,  contra. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant]  thought  the  representation  made 
by  the  printed  particulars  so  vague  and  indefinite  that  the  Court  could  not  take 
notice  of  it  judicially,  and  that  its  only  effect  ought  to  have  been  to  put  the  Defendant 
upon  making  inquiries  respecting  the  circumstances  under  which  the  alleged  evidence 
[voidance]  ww  likely  to  take  place,  previous  to  his  becoming  the  purchaser.  That  such 
a  representation  was  capable  of  being  supported  by  the  fact,  either  of  the  incumbent 
being  old,  or  infirm,or  by  various  collateral  circum-r706]-8tance8.  His  Honour 
compared  this  representation  to  that  made  in  a  case  lately  before  him,  respecting 
the  purchase  of  a  leasehold  estate,  which  was  stated  in  the  particulars  to  be 
renewable  "  on  the  payment  of  a  small  fine  " ;  leading  to  the  question,  "  What  is 
a  small  fine  %  "  with  reference  to  the  circumstances  of  the  property,  and  the 
expression  being  so  vague  that  no  importance  whatever  could  be  attached  to  it. 
(See  Steuxtrt  v.  AMwton,  1  Mer.  26.) 

Specific  performance  decreed.   Beg.  Lib.  1812,  B.  fo.  972. 

VPard  v.  Ward.  1,1813. 

Ez  relatione  Mr.  Rose. — The  Court  will  change  a  next  friend  upon  his  not  pro- 
ceeding with  a  cause.  Solicitor  is  not  to  attach  without  orders  from  his  client. 
But,  -where  the  client  is  next  friend  of  an  infant,  and  moves  to  discharge  the  attach- 
ment on  that  ground,  although  otherwise  regularly  issued,  it  seems  that  the 
Court  will  refer  it  to  the  Master  to  see  whether  it  is  for  the  interest  of  the  infant 
that  the  next  friend  should  be  continued. 

The  Lord  Chancellor  [Eldon].  "  The  Court  will  change  the  next  friend  of  an 
infant,  if  he  will  not  proceed  in  the  cause ;  or  it  must  be  submitted  to  the  Court, 
whether  it  is  a  proper  cause  to  go  on  with.  Certainly  a  solicitor  oiu;ht  not  to 
attach  without  orders  from  his  client ;  but  if  that  client  is  next  friend  of  an  in^t, 
and  die  solicitor  regularly  takes  that  step  in  course  of  process,  and  the  next  friend 
comes  here  (as  in  this  instance  he  did)  and  moves  to  discharge  it,  it  is  a  question, 
whether  the  better  course  is  not  to  refer  it  to  the  Master,  to  see  if  it  is  fit,  that  the 
next  friend  should  continue  so  any  longer." 

[707]  Matter  of  Slbvbinge's  Charity.  Exchequer.  July  16, 1814. 

Ez  relatione  Mr.  Simpkinson. — Under  the  act  providing  a  summary  remedy  in 
cases  of  charity,  after  one  order  on  petition,  the  subsequent  orders  may  be  obtained 
on  motion. 

A  petition  was  presented  in  this  matter  under  the  act  (52  Geo,  3,  c.  101),  for 
the  directions  of  the  Court  with  reference  to  the  application  of  the  surplus  rents 
of  the  charity  estates,  praying  that  the  petitioners  might  be  at  liberty  to  lay  a  scheme 
before  the  master  for  that  purpose  with  the  other  consequential  directions.  Before 
the  hearing  of  the  petition,  a  reference  was  accordingly  made  to  the  Master.^  And 
now  this  matter  coming  on  upon  motion  to  confirm  the  Master's  report,  the  Court 
doubted  whether,  by  the  act,  jurisdiction  being  given  to  the  Court  upon  petition 
only  in  the  fir^t  instance,  the  su  bsequent  applications  ought  not  also  to  be  by  petition. 
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But  apon  8impkvn$an  oUaos  Ex  parte  a  Frumdly  SoeUtg  (10  Tes.  287),  the  Court 


Ex  relatione  Mr.  ShadweU. — Trust-deed  for  payment  o£  creditors,  no  creditor  being 
a  part}*,  nor  made  by  agrwment,  and  without  con^dera^on  on  the  part  of  any 
creditor.  The  debtor  afterwards  executes  other  deeds,  varying  the  trusts  <h 
the  first.  Motion  for  an  injunction  by  a  creditor  under  the  first  deed,  who  had 
filed  a  bill,  to  testrain  the  trustees  from  executing  the  trusts  of  the  subsequent 
deeds  till  they  had  nused  money  to  answer  the  first,  refused. 

The  Duke  of  Marlborough  and  Afarquis  of  Blandford  by  deed  created  a  trust 
for  payment  of  their  creditors,  by  conveying  lands  to  Mr.  Bladestone  and  [708]  Mr. 
CoutUf  specifying  a  particular  order  of  payment.  To  this  deed  no  creditor  was 
a  party,  nor  was  it  made  by  agreement  with  any  creditor,  nor  was  there  an^ 
release,  or  other  consideration,  moving  from  any  creditor.  The  Duke  and  Marquu 
afterwards  executed  other  deeds,  varying  the  trusts  of  the  first  deed.  Wallwyn, 
a  creditor  under  the  first  deed,  filed  his  bill  against  the  Duke  and  Marquis,  and  the 
trustees,  to  have  his  debts  declared  a  lien  on  the  estates,  and  for  an  injunction, 
to  restrain  the  trustees  from  executing  the  subsequent  trusts,  till  they  had  raised 
money  sufficient  to  answer  the  first  trusts,  under  which  the  Plaintiff  was  interested. 
This  injunction  was  moved  for  on  the  coming  in  of  the  answers.  But  the  Chancellor^ 
on  hearing  the  motion  only,  without  hearing  the  other  side,  refused  it,  on  the  ground 
that,  the  trust  being  voluntary,  the  Oourt  would  not  enforce  it  against  the  Duke 
and  Marquis,  who  might  vary  it  as  they  pleased. 


Wallwyn  v.  Goutts.   May  U,1&15, 
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Reports  of  CASES  ARGUED  and  DETEBr 
MINED  in  the  HIGH  COURT  OF 
CHANCERY,  during  the  Time  of  LORD 
CHANCELLOR  ELDON ;  from  the 
Commencement  of  the  Sittings  before 
Hilary  Term,  1818,  to  the  End  of  the 
Sittings  after  Michaehnas  Term,  1819.  By 
CLEMENT  TUDWAY  SWANSTON, 
Esq.,  Barrister-at-Law.    Vol,  L 


[1]  COMHERELL  V.  POYNTON.     Jan.  12,  1818. 

[See  In  re  FaithfuU,  1868.  L.  B.  6  Eq.  327  ;  In  re  Sawkes,  [1898]  2  Ch.  1 3.] 

A  aoluntor  declining  to  be  farther  concerned  in  a  cause  is  not  entitled  to  oompel 

pajment  of  his  costs,  by  refusing  to  permit  such  inspection  of  the  papers  in  his 
haads,  or  such  production  of  them  before  the  Court  or  the  Master,  as  may  be 
neeessary  in  the  conduct  of  the  cause. 

During  the  proceedings  in  the  Master's  Office,  preparatory  to  his  report  in  this 
cause,  disputes  liaTing  arisen  between  the  Defendant  and  his  solicitors,  they,  on 
the  29th  of  November  1817,  wrote  a  letter  to]him,  desiring  him  to  consider  that 
they  were  no  longer  concerned  as  his  solicitors,  apprizing  him  that  the  Plaintiff 
would,  on  the  day  appointed,  proceed  on  his  charge,  which  would  be  followed  by 
the  Master's  report ;  and  declaring  their  readiness  to  deliver  the  papers  to  any 
person  whom  he  might  appoint,  on  discharge  of  their  accounts. 

On  the  13th  December  1817,  a  motion  was  made  by  the  Defendant,  that  the 
solicitors  might  be  "  ordered  to  proceed  as  solicitors  in  this  cause  for  the  Defendant 
to  the  termination  of  the  same,  or  that  they  might  on  a  short  [£]  da^  to  be  named 
by  the  Gour^  deliver  up  to  him  all  his  papers  in  their  possession  relatmg  to  the  said 
eanse." 

Mr.  Cooke,  in  support  of  the  motion,  referred  to  an  anonymoiu  case  in  Siderfin, 
31,  pi.  8,  and  to  Creswell  v.  Syron  (14  Ves.  271). 

Sir  Sam.  RomUly  and  Mr.  Simpkinson  against  the  motioni 

Jan.  12.  The  Lord  Chancellor  [Eldonj.  This  is  a  motion  of  great  importance 
to  the  suitors  in  this  court.  I  should  be  unwilling  to  establish  a  new  rule  without 
the  concurrence  of  the  Judges,  but  in  this  I  am  quite  clear,  that  no  solicitor  in  this 
court  can  say  to  a  suitor  in  this  court^  I  have  suck  a  lien  on  your  papers  that  I  will 
nether  deliver  them  to  another  solicitor,  nor  permit  another  solicitor,  whom  you 
may  osipJoy,  to  make  such  use  of  them  as  is  necessary  for  proceeding  with  the  suit. 
The  flohoitor  who  has  possession  of  the  i^apers  must  allow  the  new  solicitor  to  see 
them  at  all  reasonable  times ;  uid  must  himself  attend  with  them  before  the  Master, 
or  safEer  the  new  solicitor  to  have  them  for  that  purpose.  A  solicitor  cannot,  by 
virtue  of  his  lien,  prevent  the  king's  subject  from  obtaining  justice.  (See  Boss  vi 
Uughion,  1  Ves.  &  Beam.  349.) 

The  Older  directed  the  solicitors  to  permit  the  Defendant,  or  his  agents,  to  inspect 
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the  Defendant's  deeds,  papers,  and  writings  in  this  cause  in  their  possession,  at  all 
reasonable  times,  and  on  giving  reasonable  notice,  and  the  Defendant  was  to  be  at 
liberty  to  take  copies  thereof,  or  extracts  therefrom,  as  he  should  be  advised,  at  hie 
own  ezpence  ;  and  the  order  farther  directed  the  solicitors  to  produce  the  said  deeds, 
papers,  and  writings  before  the  Master,  on  taking  the  accounts,  and  making  the 
enquiries  directed  by  [3]  the  decree,  and  at  the  hearing  of  the  cause  for  further 
directions. 

Ex  parte  Brightwen,  in  the  Matter  of  William  Wells,  a  Bankrupt   Jan.  13, 

[1818]. 

On  a  petition  for  the  sale  of  mortgaged  premises  by  an  equitable  mortgagee  under 
a  written  agreement  for  a  mortgage,  the  petitioner  is  entitled  to  costs. 

The  bankrupt,  some  time  before  the  bankruptcy,  had  signed  a  written  agreement 
for  executing  a  mortgage  of  certain  premises  to  the  petitioner,  within  a  month 
from  the  date  of  the  agreement.  The  petition  prayed  the  usual  order  for  the  sale 
of  the  premises.  No  objection  was  made  to  the  prayer  of  the  petition,  but  it  was 
insisted  that,  by  the  practice  of  the  Court,  the  order  must  be  made  without  costs. 

Sir  Sam.  BimUly  and  Mr.  Rose  for  the  petition. 

Mr.  Girdtestone  for  the  assignees. 

The  Lord  C^n«{Ior[EIdon].  I  hare  thought  it  right  to  withhold  costs  in  those 
cases  in  which  there  is  no  evidence  of  the  agreement  to  mortgage,  but  a  deposit  of 
deeds,  cases  with  which  in  the  administration  of  justice,  it  is  extremely  difficult  to 
dea\  ;  but  where  the  agreement  is  in  writing,  I  t^nk  the  mortgagee  entitled  to  costs. 

[4]  Ex  parte  Smitb.   Jan.  14,  15,  1818. 

Commission  of  lunacy  directed  to  be  executed  in  the  neighbourhood  in  vhich  the 
lunatic  resided  prior  to  his  lunacy,  not  in  l^at  to  which  he  had  been  since  conveyed ; 
although  evidence  was  given  of  his  inabiUty  to  bear  removal. 

On  the  15th  of  November  an  order  was  made,  on  the  petition  of  Anne  Smith 
the  wife  of  the  supposed  lunatic,  that  a  commission  in  the  nature  of  a  writ 
de  lunaiico  tnguirendo  should  be  issued,  to  enquire  of  the  lunacy  of  Thomas  Smith. 
Two  petitions  had  been  since  presented ;  one  by  Anne  Smith,  praying'  that  the 
commission  might  be  executea  at  Lampeter  Pontstephen,  in  Cardiganshire ;  the 
other  by  Mary  Smith,  mother  of  the  supposwi  lunatic,  praying  that  the  commission 
might  be  executed  at  Swansea,  in  Glamorganshire.  The  facts  of  the  case  appeared 
to  be  as  follows. 

Thomas  Smith,  the  supposed  lunatic,  had  resided  during  the  last  fourteen  years 
at  Olmarch  or  at  Vailallt,  both  of  which  places  are  in  Cardiganshire.  On  the  4th 
October  last,  on  his  way  from  Olmarch  to  Llanslephen,  a  bathing-place  in  Caemuir- 
thenshire,  he  fell  from  his  horse  on  his  head,  and,  after  that  accident,  betrayed  mAay 
symptoms  of  lunacy  during  his  stay  at  Llanstephen,  where  he  remained  three  days, 
and  after  his  return  to  Olmarch.  On  the  10th  of  October,  Thomas  Smithy  together 
with  his  wife,  went  again  to  Llanstephen ;  and  on  the  Sunday  evening  foUowing, 
his  mother  and  one  «f  his  brothers,  in  the  absence  of  his  wife  (who  returned  to 
Olmarch,  respecting  the  removal  of  some  furniture  to  IXanstephen,  leaving  him 
under  the  care  of  a  person  who  had  been  in  his  service  during  the  last  six  years), 
removed  him  in  a  post-chaise  to  Swansea,  and  placed  him  under  the  care  of  a 

{>hysician  practising  there,  who  conducted  an  establishment  for  the  reception  of 
unatics. 

Several  witnesses  examined  on  the  part  of  the  wife  deposed,  that  they  had  long 
known  Thomas  Smith,  and  always  considered  him  a  person  of  sane  mind  till  some 
time  after  [5]  the  4th  October.  It  was  also  sworn  by  her  solicitor,  that  all  the 
witnesses  whom  it  would  be  material  to  examine  on  her  part  (except  the  physician 
under  whose  care  Thomas  Smith  was  placed  at  Swansea)  reside  within  ten  miles  of 
Lampeter,  including  several  magistrates  and  clergymen,  whose  attendance  in 
Swansea,  at  a  distance  of  about  fifty  miles,  would  be  very  inconvenient  to  themselves, 
and  to  the  inhabitants  of  their  respective  places  of  rraidence,  and  would  subject 
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Anne  Smith  to  an  expense  which  she  was  unable  to  sustain.   On  the  part  of  Maty 

Smith,  the  affidavits  of  the  physician  under  whose  care  Thomas  Smith  was  placed  at 
Swansea,  and  another  medical  man  practiaingthere,  stated  their  belief,  that  the  disease 
was  of  considerable  duration,  ana  not  caused  or  increased  by  any  fall  or  sudden 
corporal  violence.  They  also  stated,  that  the  mental  disorder  of  Thomas  Smith  had 
increased,  and  corporal  complaints  of  an  alarming  nature  supervened,  since  his  arrival 
at  Swansea ;  that  apoplexy  or  palsy  would  be  the  probable  consequence  of  agitating 
either  his  body  or  mind ;  and  that  his  remoTal  from  Sioaruea  would  be  highly 
dangerous,  if  not  impracticable. 

The  affidavit  of  Mary  Smith  stated,  that  the  removal  of  Thomas  Smith  to 
Lampeter  would  bring  to  his  view  a  great  number  of  persons  with  whom  he  had, 
during  his  residence  at  Olmareh,  various  personal  altercations  and  disputes,  of 
which  the  occurrence  had  in  part  caused,  and  the  recollection  would  aggravate, 
his  malady. 

Mr.  Hart  and  Mr.  Roupel,  in  support  of  Mary  Smith's  petition,  insisted  that  the 
fact  of  lunacy  being  undisputed,  the  place  in  which  the  enquiry  was  conducted 
could  not  be  material ;  and  that  no  sufficient  reason  was  alleged  for  endangering 
the  life  of  the  lunatic  by  removal. 

Sir  Sam.  Bomilly  and  Mr.  Wear,  for  the  petition  of  Anne  Smith.  The  fact  of 
lunacy  is  undisputed;  the  mate-{6]-rial  subject  of  enquiry  is,  at  what  period  it 
commenced.  The  proper  place  for  such  an  enquiry,  is  the  neighbourhood  m  which 
the  lunatic  resided  during  the  time  to  which  the  enquiry  refers.  The  hinatic  was 
married  in  July ;  and  the  true  object  of  his  relatives  is  to  invalidate  that  marriage. 

Durinff  the  ailment  the  Lord  Chancellor  made  the  following  observations. 

The  oM  and  settled  law  is,  that  I  cannot  grant  a  commission  of  lunacy  to  be 
executed  at  any  other  place  than  the  residence  of  the  supposed  lunatic.  (See  Ex 
parte  Hall,  7  Ves.  261.)  If  a  man  resident  in  the  city  of  London  were 
conveyed  by  force  into  Essex,  he  would  still  for  this  purpose  be  resident  in  the  city. 
A  man  cannot  be  said  to  reside  in  a  place  to  which  he  has  been  carried  while  he  had 
not  mind  enough  to  intend  a  change  of  residence. 

The  reason  of  the  enquiry,  usual  at  all  times,  from  what  period  the  lunacy  com- 
menced, is  this,  that  when  it  appears  that  the  lunacy  is  of  some  duration,  and  that 
the  lunatic  has  performed  acts,  the  principle  on  which  the  crown  extends  its  pro- 
tection requires  that  an  examination  shall  be  instituted  into  the  circumstances 
of  competence  or  incompetence  under  which  those  acts  were  performed. 

Jan.  15.  The  Lord  Chancellor  [Eldon],  The  object  of  the  enquiry  in  this  case 
being  rather  to  ascertain  the  time  at  which  the  lunacy  commenced,  than  the  fact 
of  lunacy,  it  is  material  that  the  commission  should  be  executed  among  persons 
who  knew  the  state  of  the  individual  prior  to  the  accident  to  which,  by  the 
witnesses  on  one  side,  the  lunacy  is  imputed.  It  is  a  practice  by  [7]  no  means 
uncommon  in  cases  of  lunacy  (analogous  to  a  practice  very  common  in  civil  cases), 
that  when  the  lunatic  cannot  be  removed  to  the  jury,  and  it  is  inconvenient  for 
the  jury  to  go  to  the  lunatic,  one  or  two  of  the  jury  examine  the  lunatic,  and  report 
their  observations  to  the  rest.  I  take  Cardiganshire  to  be,  within  the  meaning 
of  this  commission,  the  place  of  residence  of  the  lunatic ;  nor  do  I  find  sufficient 
in  the  evidence  to  authorise  me  to  direct  the  commission  to  be  executed  elsewhere. 
The  real  object  being  to  ascertain  the  validity  of  the  marriage,  I  shall  not  do  my 
duty  unless  I  take  care  that  that  question  is  properly  investigated.  The  com- 
mission must  be  issued  into  Cardiganshire. 

Evans  v.  Richaedson.   Jan.  15,  [1818]. 

The  PlaintiS  is  entitled  to  the  production  of  documents  referred  to  in  the  answer, 
and  admitted  to  be  in  the  custody  of  the  Defendant,  although  an  injunction 
obtained  by  the  PlaintifE  has  been  dissolved,  on  the  ground,  that  the  contract 
which  he  seeks  to  enforce  is  illegal. 

Tbs  Defendant,  an  English  subject,  being  in  America  during  the  war  with  this 
country,  in  July  1814,  entered  into  an  agreement  with  the  Plaintiff,  an  American 
dtizen,  to  make,  on  his  return  to  England,  a  shipment  of  certain  goods  to  America, 
on  the  pint  account  of  himself  and  the  Plaintiff,  provided  that  the  war  should  tiien 
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continue,  and  not  otherwise.  On  his  return  to  England  the  Defendant  accordingly 
Bhipped  gooda  to  America,  but  not  till  after  the  signature  of  preliminaries  of  peace  ; 
and  from  the  Plaintiff's  conduct  had  reason  to  think  that  for  tne  purpose  of  declining 
an^  share  in  the  adventure,  he  designed  to  avail  himself  of  the  objection  that  the 
shipment  was  made,  contrary  to  the  terms  of  the  agreement,  after  the  cessation 
of  war.  The  Defendant  havmg  brought  an  action  against  the  Plaintiff  to  recover 
a  balance  due  in  respect  of  certain  ol^er  transactions,  tiie  Plaintiff  filed  tiiis  bill  for 
an  account  of  the  profits  of  the  shiinnent  to  America,  and  obtuned  an  injunction  to 
restrain  the  De-[8]-{^ndant's  proceeding  in  the  action  at  law.  On  a  former  day, 
the  Lord  Chancellor  dissolved  the  injunction  ;  considering  the  contract  as  a  trading 
undertaken  with  an  alien  enemy,  in  fraud  of  the  laws  of  this  country,  and  not  entitled 
to  the  aid  of  the  court.  An  order  having  been  afterwards  obtained,  on  a  motion 
before  the  V  ice-Chancellor,  for  the  production  of  certain  letters  and  other  documents 
referred  to  in  the  answer,  the  Defendant  now  moved  to  discharge  that  order,  on  the 
ground  that  the  Court  having  declared  l^e  contract  illegal,  and  the  Plaintiff  not 
entitled  to  relief  in  equity,  no  advuitage  could  be  derived  from  the  inspection 
of  the  papers. 

The  Solieitor-Gen^al  [Gifford]  and  Mr.  Bickersteth  in  support  of  the  motion. 

The  Lord  ChanceUor  XEldon].  The  event  of  this  motion  must  depend  on  the 
fact,  whether  the  answer  contams  an  admission,  that  the  documents  in  question 
are  in  the  custody  of  the  defendant.  When  the  Court  orders  letters  ana  papers 
to  be  produced,  it  proceeds  on  the  principle,  that  those  documents  are,  by  reference, 
incorporated  in  the  answer,  and  become  a  part  of  it.  Being  in  the  office,  the  effect 
is  the  same  as  if  they  were  stated  in  hcec  verba  in  the  answer.(l}  This  motion,  there- 
fore, in  efiect,  seeks  to  strike  out  a  part  of  the  answer.  The  Plaintiff  may  amend  his 
bill,  by  omitting  the  allegation  from  which  the  illegality  of  the  contract  appears  ; 
uid  the  admission  remaining  in  the  answer  entitles  him  to  the  production  of  the 
papers. 

(1)  For  the  practice  of  the  Cour^  wil^  reference  to  the  production  of  documents 
referred  to  by  the  answer,  see  Gardiner  v.  Mason,  4  Bro.  C.  C.  479.  Darwin  t. 
Clarke,  8  Ves.  158.  Taylor  v.  MUner,  11  Ves.  41.  Atkpis  v.  Wright,  14  Ves.  211. 
Beckford  v.  WHdman,  16  Vea.  438.  Marsh  v.  Sibbald,  2  Ves.  dt  Beam.  375,  and 
The  Princess  of  Wales  v.  The  Earl  of  Liverpool,  1  Svmtu.  114. 


[9]  Thomas  Wilus,  Plaintiff ;  John  Parkinson,  and  Isaac  Wood,  a  Lunatic,  and 
M AKOARET  Foster,  John  1)arc7  and  Elizabeth  his  Wife,  Committees  of  the 
said  Lunatic,  Defendants.   Jan.  16,  1818. 

On  a  bill  by  a  prebendaiy  against  his  lessees,  for  a  commission  to  ascertain  the 
boundaries  of  the  ^rebendal  lands,  the  prebendary  is  entitled  to  name  as  many 
commissioners  as  his  lessees. 

The  Plaintiff  was  prebendary  of  Asgarby  in  Lincolnshire  ;  the  Defendants  were 
lessees  of  the  prebendal  lands,  and  also  owners  of  fre^old  and  copyhold  lands,  within 
the  manor  forming  part  of  the  prebend  ;  the  bill  prayed  a  commission  to  ascertain 
the  boundaries  of  the  prebendal  lands  :  a  decree  had  been  made  for  that  purpose, 
and  the  Plaintiff  now  moved  that  he  might  name  as  many  commissioners  as  the 
Defendants.   (See  the  case  more  fully  stated,  2  Mer.  507.) 

Sir  Sam.  Momilly  in  support  of  the  motion. 

Mr.  Parker,  for  the  Defendants. 

The  Lord  Chancellor  [Eldon].  The  Plaintiff  has  a  right  to  consider  all  the 
persons  his  lessees,  as  his  lessees,  although  they  have  distinct  freehold  and  copyhold 
estates  in  the  manor.  Subject  to  the  same  obligation  not  to  suffer  intermixture 
of  lands,  and  claimine  under  the  same  lease,  they  constitute  quoad  the  prebendal 
rights,  one  person.  Each  of  the  co-lessees  is  uncler  m  obligation,  not  only  not  to 
intermix  lands,  but  not  to  suffer  that  intermixture  by  his  co-lessees :  an  obligation 
attachmg  upon  each,  in  respect  of  all.  They  have  one  interest  as  the  lessees  of  the 
plaintiff ;  and  that  interest  is  connected  with  a  duty  which  rests  upon  them  all, 
that  each  and  every  of  them  shall  not  bring  into  difficulty  the  title  to  the  lands. 
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[10]  Smith  p.   .   Jan.  15,  1818. 

Notice  for  Monday  the  \2%\i  January,  beiag  the  first  seal  before  Hilary  term,  is  good 
notice  for  the  first  seal,  though  held  on  Thursday  the  15th  January. 

In  this  cause  Sir  Sam.  Romilly  moved  that  a  tenant  might  be  ordered  to  pay 
rent  to  the  receiver :  the  motion  was  not  opposed ;  but  he  mentioned  an  inaccuracy 
in  the  terms  of  the  notice  of  motion.  The  notice  expressed  that  the  Court  would 
be  moved  on  Monday  the  12th  day  of  January,  being  the  first  seal  before  Hilary 
term  :  the  first  seal  was  held  on  this  day,  Thursday  the  15th  of  January.  He  sub- 
mitted that  the  notice  must  be  understood  as  notice  for  the  first  seal,  though  the  day 
(m  which  it  was  held  happened  to  be  mis-stated. 

The  Lord  Chancellor  [Eldon]  made  the  order4 

Ex  parte  The  Bank  of  England,  in  the  Matter  of  Richard  Stephens,  a  Bankrupt. 

Jan.  16,  [1818]. 

.  [S.  C.  1  Wils.  Gh.  296.] 

Ooiporations  may  prove  debts  imder  commissions  of  bankruptcy,  by  the  affidavit 
of  a  person  authorized  by  a  general  power  of  attorney,  and  vote  in  the  choice  of- 
assignees  by  a  person  authorized  by  a  special  power  of  attorney,  under  their 
common  seaL 

The  petition  stated,  that  John  Sparkes  Cox,  a  clerk  of  the  Bank,  being  authorized 
by  letter  of  attorney  under  the  corporate  seal  of  the  Governor  and  Company  of  the 
Bank  of  England,  to  prove  debts  due  to  them  under  commissions  of  bankruptcy, 
attended  to  prove  a  debt  of  £8200, 125.  Gd.  due  to  the  Bank  under  the  commission 
issued  against  Richard  Stephens,  and  also  to  vote  in  the  choice  of  assignees,  the 
Governor  and  Company  of  the  Bank  having,  by  a  special  letter  of  attorney  under 
the  bank  seal,  authorized  him  to  vote  in  the  choice  of  assignees  of  the  said  bankrupt's 
estate  :  that  an  objection  being  made,  that  the  debt  should  be  proved  by  one  of  the 
coiporation  and  not  by  a  clerk,  the  commissioners  refused  to  receive  the  proof  of 
[llJ  the  debt  by  Cox^  conceiving  that  the  Bank  is  not  authorized  to  prove  debts 
under  commissions  of  bankruptcy  by  a  clerk,  without  having  obtained  from  the 
Lord  Chancellor  either  a  general  order  for  that  purpose,  or  a  particular  order  for 
the  proof  of  the  individual  debt.  The  petition  prayed  that  the  commissioners  under 
the  commission  against  R.  Stephens  might  be  ordered  to  receive  the  dejpositions  of 
J.  S.  Cox,  in  proof  of  the  petitioners'  debt  of  £8200,  12s.  6d. ;  and  that,  in  order  to 
prevent  a  repetition  of  such  objections  for  the  proof  of  the  petitioners'  just  debts 
under  commissions  of  bankruptcy,  it  might  be  declared  that  the  petitioners  are  in 
all  cases  entitled  to  prove  debts  under  commissions  of  bankruptcy  by  any  of  their 
officers  or  clerks  duly  authorized  by  them  for  that  purpose,  and  that  the  petitioners 
are  entitled  by  any  of  their  officers  or  clerks,  or  by  an  a^ent  under  a  special  power  of 
itttomey  for  that  purpose,  under  their  corporate  seal,  m  each  buikruptcy,  to  vote 
in  the  choice  of  assignees ;  evidence  being  produced  to  the  commissioners,  by  affidavit 
or  by  the  viva  voce  examination  of  a  witness,  that  the  seal  annexed  to  such  powers 
of  attorney  respectively  is  the  corporate  seal  of  the  petitioners  ;  and  that  the  peti- 
tioners might,  by  the  said  J,  S.  Cox,  be  at  liberty  to  vote  in  the  choice  of  assignees 
under  the  commission  against  Stephens,  by  virtue  of  the  special  power  of  attorney 
to  him  for  that  purpose. 

Sir  Arthur  Piggott  and  Mr.  Cooke  for  the  petition. 

Mr.  Montague,  for  the  petitioning  creditor,  made  no  objection. 

The  Lord  Chancellor  [Eldon].  The  Bulk,  like  every  other  corporation,  is  entitled 
to  prove  a  debt  under  a  commission  of  bankruptcy,  by  the  affidavit  of  a  person  duly 
authorized  by  a  general  power  of  attorney,  and  to  vote  in  the  choice  of  assignees 
by  a  person  duly  authorized  by  a  special  power  of  attorney,  under  their  [12]  common 
It  may  be  proper  to  make  a  general  order  relative  to  all  corporations ;  but  a 
general  order  cannot  be  made  on  a  particular  petition  in  a  particular  bankruptcy. 

The  following  order  wag  made ;  I  do  declare,  that  the  said  petitioners,  the  Governor 
uid  Company  of  the^anlc  oi^England,  are  by  law  entitled  by  any  of  their  clerks 
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or  agents  competent  and  duly  authorized  for  that  purpose,  to  prove  under  any 
commission  of  bankrupt,  any  debt  or  debts  which  may  foe  due  to  the  said  OoTemor 
and  Company,  from  the  bankrupt  or  bankrupts  against  whom  such  commission 
has  been  or  shall  be  issued,  and  also  that  the  said  Governor  and  Company  are  entitled 
by  law  to  authorize  and  empower  any  person,  by  letter  of  attorney  under  tiieir 
corporate  seal,  in  each  separate  bankruptcy,  to  vote  in  the  choice  of  an  assignee  or 
assignees  under  any  such  commission  of  bankrupt  as  aforesaid,  against  any  person 
or  peraons,  under  which  commission  the  said  Governor  and  Company  shall  prove 
any  debt  or  debts ;  and  that  the  peiBcm  or  persons  so  to  be  authorized  as  aforesaid, 
by  the  said  Governor  and  Compuiy  to  vote  in  the  choice  of  assignees,  ought  to  be 
permitted  to  vote  in  such  choice  accordingly,  upon  producing  to  the  major  part  of  the 
commissioners  named  in  any  such  commission,  a  special  power  of  attorney  for  that 
purpose  under  the  corporate  seal  of  the  said  Governor  and  Company,  and  proving 
the  same  to  be  sealed  with  such  corporate  seal  by  afHdavit  or  viva  voce  before  such 
commissioners ;  and  I  do  order  that  the  commissioners  named  in  the  said  commission 
against  the  said  Richard  Stephens,  or  the  major  part  of  them,  do  receive  the  proof  of 
the  said  debt  of  £8200,  12^.  6d.  in  the  said  petition  mentioned,  as  a  debt  under  the 
said  commission,  by  the  said  John  Sjparkes  Cox  the  clerk  of  the  petitioners,  without 
tlie  production  to  the  said  commissioners  of  the  authbrity  from  the  petitioners  to 
the  sud  John  Sjparkes  Cox  to  prove  the  said  debt ;  and  I  do  further  order  that  the 
[13]  said  Jiihn  Sparkes  Cox  be  permitted  to  vote  in  the  choice  of  assignees  under  the 
said  commission  against  the  said  Rii^rd  Stephens,  on  behalf  of  tlie  said  petitioners, 
upon  his  producing  to  the  said  commissioners,  or  the  major  part  of.them,  a  speeial 
letter  of  attorney  under  the  corporate  seal  of  the  said  petitioners,  authorizing  him 
to  vote  in  such  choice  of  assignees,  on  their  behalf,  and  proving  before  the  said  com- 
missioners, by  affidavit  or  viva  voce,  the  seal  to  such  letter  of  attorney  to  be  the 
corporate  seal  of  the  said  petitioners.(l) 

(1)  The  order  made  on  the  petition  of  the  Bank  of  En^nd  in  the  bankruptcy 
of  Bowles,  heard  16th  August  1810  (1  Rose,  142)  (for  a  copy  of  which  the  reporter 
is  indebted  to  the  kindness  of  Mr.  Cooke),  directed  the  commiBsioners  to  receive  the 
affidavit  of  J.  S.  Cox  as  proof  of  the  petitioner's  debt,  without  the  production  of  the 
authority  from  the  petitioners  to  Cox  to  make  such  affidavit  on  behalf  of  the  peti- 
tioners. The  case  reported  in  18  Ves.  228,  upon  a  similar  petition,  and  which, 
in  argument,  has  been  represented  as  the  same,  differs  in  the  names  of  the  parties, 
and  in  the  date. 


George  Murless  and  Bbtty  his  Wife,  Plaintiffs,  and  Matthew  Franklin  and 
Richard  Frankun  the  Younger,  Defendantg.   Jan.  17,  19.  26,  [1818]. 

A  father  having  purchased  in  the  names  of  his  sons  a  copyhold  estate,  which  he 
afterwards  demised  by  licence  obtained  subsequently  to  the  purchase  j  the  sons 
take  the  estate  successively,  as  an  advancement.  To  repel  the  presumption  of 
advancement,  evidence  of  the  father's  intention  must  be  contemporaneous  with 
the  purchase. 

RicJiard  Franklin  having  three  sons,  Matthew  (the  eldest),  John,  and  Richard, 
in  1779  purchased  the  reversion  of  a  copyhold  tenement  holden  of  the  manor  of 
North  Curry,  in  the  county  of  Somerset,  expectant  on  the  death  of  Frances  Wright ; 
and,  at  a  court  baron  on  the  [14]  7th  December  1779,  took  the  reversion  of  the  said 
tenement,  "  To  hold  the  same  unto  the  said  John  FranJdin,  Matthew  Franklin,  and 
Richard  Franklin,  sons  of  the  said  Richard  Franklin  the  elder,  for  their  lives  and  the 
life  of  every  and  either  of  them  longest  living,  successively  according  to  the  custom 
of  the  said  manor,  immediatelv  after  the  determination  of  an  estate  then  subsisting 
on  the  said  premises,  for  the  life  of  Frances  Wright " ;  and  Richa/rd  FranHin  the 
father,  and  John,  Matthew,  and  Richard  the  son,  were  admitted  tenants  as  in  re- 
version. By  the  custom  of  the  manor  fas  alleged  in  the  bill),  a  tenant  may,  by 
licence  in  writing,  entered  in  the  court  rolls,  demise  a  tenement  holden  of  the  manor, 
whether  in  possession  or  reversion,  for  a  term  of  ninety-nine  years.  On  the  2d  April 
1781,  a  licence  was  given  to  Richard  Franklin  the  elder,  to  demise  the  tenement  in 
question,  for  any  term  of  years,  determinable  on  the  deaths  of  his  sons  J ohn,  Matthew. 
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and  Biehard  ;  and  by  indenture  bearing  date  5th  May  1781,  on  the  marriage  of  John 
FrtMidin  and  Betty  Dare,  Richard  Franklin  the  elder  demised  the  said  tenement  to 
Bchert  Ludwdl,  his  executors,  administrators,  and  assigns,  for  the  term  of  ninety-nine 
years  (to  commence  from  the  death  <rf  Frances  Wright),  if  / ohn,  Matthew,  and  Bichord 
the  son,  or  any  of  them,  should  bo  lonjyf  live  ;  upon  trust  to  permit  the  premiaes  to  be 
held  and  enjored  hv  Bichord  Franklin  the  elder,  and  an«r  his  decease  by  John 
FranJUin  for  his  life,  and  after  his  decease  by  Betty  Dare  for  her  life,  and  after 
the  death  of  the  survivor  of  them,  in  trust  for  the  children  of  John  Franklin 
Betty  Dare,  in  such  proportions  as  John  Franklin  should  appoint,  and  in  default 
of  appointment  equally  ;  and  for  default  of  such  issue,  in  trust  for  the  sxeoutors, 
admmistrators,  and  assigns  of  John  Franklin. 

The  Plaintiff,  Betty  Murless,  w%s  the  only  issue  of  John  Franklin  and  Betty  his 
irife.  John  Fra/nklin  having  survived  his  wife,  married  again,  and  died  during  the 
life  of  Bichord  Franidin  the  elder,  without  hfiving  made  any  appointment. 

[16]  By  his  will,  dated  22d  October  1791,  dui^  executed  and  attested  to  pass 
freehold  estates,  Biehard  FratUdin  the  elder  devised  and  bequeathed  to  his  sons 
Matthew  and  Biehard,  and  to  the  widow  of  his  son  John,  certain  i^acies  and  &eehold 
and  oopyhold  estates  (some  of  which  were  holden  of  the  manor  of  NorOi  Curry,  in  the 
names  oi  his  sons  Matthew,  John,  and  Richard),  and  shortly  after  died.  Matthew 
Franklin  and  Bichord  FranHin  the  son,  caused  the  following  memorandum  to  be 
endorsed  upon  the  probate  copy  of  their  father's  will :  "  We  hereby  ratify  and 
confirm  the  will  of  whioh  the  within  is  a  probate  copy,  and  the  gifts,  devises,  and 
bequests  therein  contained,  in  all  respects  whatsoever,  so  far  as  we  can  or  lawfully 
may.  16th  April  1793."  Frances  Wright,  the  tenant  for  life,  having  died  in  1816^ 
Matthew  FranHin  commenced  an  action  of  ejectment  to  recover  possession  of  the 
premises. 

The  bill  prayed  that  the  indenture  of  the  5th  May  1781,  so  far  as  respects  the 
dunise  of  the  said  copyhold  premises,  may  be  establiuied  and  confirmed,  and  the 
trusts  thereof  carried  into  execution,  for  the  benefit  of  the  Plaintifis,  and  that 
Matthew  Franklin  and  Richard  FranHin  the  younger  may  be  declared  to  be  trustees 
of  the  said  premises  for  the  Plaintiffs,  and  to  have  no  beneficial  right  or  interest 
therein,  but  subject  to  the  aforesaid  indenture  of  settlement ;  and  that,  in  the  mean 
time,  Matthew  Franklin  may  be  restrained  by  injunction  from  proceeding  in  the 
■aid  action  of  ejectment. 

By  his  answer,  Matthew  FranHin  denied  any  knowledge  of  the  licence  to  lease 
granted  to  Richard  Frai^in  the  elder,  or  of  the  settlement  made  by  him,  till  some 
years  after  their  respective  dates,  or  any  assent  to  the  settlement.  He  also  denied 
the  existence  of  a  custom  to  enable  the  tenant  to  grant  the  tenement,  by  virtue  of  a 
Koence,  so  as  to  affect  the  interest  of  the  nominees,  being  his  children,  unless  the 
licence  is  obtained  at  the  same  court  at  which  the  purchase  is  made,  and  the  copy  of 
the  court-roll  granted. 

[16]  The  usual  injunction  having  been  obtained,  and  the  usual  order  nisi  on  the 
filing  of  the  answer,  8xr  Samvd  Bomilly  now  shewed  cause  against  dissolving  the 
injunction. 

The  question  is,  whether  the  father  intended  an  advancement,  or  used  the  names 
of  his  sons  as  trustees  for  him.  It  must  be  admitted,  since  the  case  of  Dyer  v.  Dyer 
(2  Cox,  92  :  Walk.  Copyh.  216),  that  when  a  father  purchases  in  the  names  of  his 
cfaildrea,  the  presumption  is  ^at  he  intends  an  advancement ;  but  this  presumption 
arises  from  the  nominati(nt  of  children  only  as  a  circumstance  of  evidence,  ana  may 
thu^ore  be  repelled  by  contrary  evidence.  The  present  case  contains  satisfactory 
endenoe  of  the  father's  intention  that  his  sons  should  take  as  trustee.  In  April 
1781,  only  sixteen  months  after  the  purchase,  he  obtained  a  licence ;  and  in  Uie 
ensuing  month,  demised  the  tenement  in  question  as  a  provision  for  his  BonJohn 
on  his  marriage.  In  that  settlement  the  eldest  son  acquiesced.  Having  notice,  not 
before  the  marriage  certainly,  but  within  a  few  months  after,  he  made  no  claim  while 
the  fath^  lived,  but  by  his  silence  entitled  himself  to  the  benefits  which  he  derives 
under  his  will.  It  is  fraudulent,  insisting  on  those  benefits,  to  dispute  the  settlement. 
The  father  by  his  will  disposes  of  other  copyhold  estates  purchased  in  the  names  <  f 
Itis       and  that  disposition  the  defendants  have  not  attempted  to  impeach. 

Mr.  Hart  and  Mr.  Farter  against  the  injunction.  The  evidence  to  repel  the 
{vssamption,  aristng  from  the  nomination  of  cnildren  in  a  purchase  by  a  father,  must 


Digitized  by  Google 


280 


HURIiESS  V.  FRAVKUN 


1  8WAVB.  17. 


be  derived  from  circumstances  contemporaneous  vith  the  purchase;  subsequent 
declarations  by  the  father  (whatever  may  be  the  efEect  of  acts  of  the  cMldren,  Bider 
V.  Kidder  {10  Ves.  360)),  are  ineffectual.  Finch  v.  Finch  (15  Ves.  43).  This  case 
[17]  contains  no  such  contemporaneouB  evidence.  The  circumstance  that  the  father 
has  taken  the  grant  to  his  sons  in  an  order  different  from  that  of  their  age,  is  strong 
proof  that  he  intended  an  advancement.  The  eldest  sou  has  not  acquiesced  in  the 
settlement ;  the  tenant  for  life  died  only  in  1816  ;  on  her  death  he  has  immediately 
asserted  his  rights.  The  Plaintiffs,  on  their  own  statement,  have  a  defence  at  law. 
Under  the  custom  alleged,  the  demise  of  the  fathw  by  licence  vested  the  l^al  estate 
in  his  lessees,  Stoift  v.  Davis  (8  East,  354,  n.) ;  and  the  elder  son,  therefore,  not  being 
entitled  to  recover  in  ejectment,  the  Plaintiffs  need  not  the  aid  of  a  Court  of  Equity. 

Sir  Samuel  Bomilly,  in  reply.  It  is  admitted  that  the  father,  in  repeated 
instances,  took  grants  of  estates  in  the  names  of  his  sons ;  estates  not  reversionary  but 
immediate;  that  he  continued  tUI  his  death  in  the  enjoyment  of  those  estates, 
and  then  devised  them  from  the  nominees.  That  is  evidence  contemporaneous  that 
the  sons  took  as  trustees. 

The  Lord  Chancellor  [Eldon].  The  general  rule  that  on  a  purchase  by  one  man 
in  the  name  of  another,  the  nominee  is  a  trustee  for  the  purchaser,  is  subject  to 
exception  where  the  purchaser  is  under  a  species  of  natural  obligataon  to  provide  for 
the  nominee.  The  purchase  in  this  case  being  prima  facie  a  provision  for  the  sons, 
it  is  necessary  to  repel  that  nresumption  by  evidence  which  snows  that,  at  the  time, 
the  father  intended  the  purchase  for  his  ovrn  benefit.  Possession  taken  by  the  father 
at  the  time  would  amount  to  such  evidence.  How  far  transactions  relative  to  other 
estates,  claimed  by  another  sen.  would  be  sufficient,  requires  much  consideration.  It 
seemed  at  first  difficult  to  support  the  proposition,  that  the  [18]  Plaintiff  has  a  defence 
in  ejectment,  but  on  reference,  the  case  cited  {Stoift  v.  Davis,  8  East,  354,  n.)  appears 
a  strong  authority  for  that  purpose.  Admitting,  however,  the  effect  of  that  case, 
still  the  demise  would  leave  a  reversion ;  and  the  father  having  no  estates  in  North 
CuTTU  excejpt  those  held  in  the  names  of  his  sons,  a  question  ma^  arise  on  the  will, 
whether,  if  a  testator  having  estates  of  two  classes,  ndther  of  whu^  he  is  entitled  to 
devise,  uses  terms  oomprehending  both,  he  can  be  understood  as  not  intending  to 
comprehend  both  9 

Jan,  26.  The  Lord  Chancdlor  [Eldon].  It  is  settled  that  though,  in  general 
cases,  if  A.  purchases  with  his  own  money,  and  the  conveyance  is  taken  in  the  name 
oiB.,  an  implied  trust  in  favour  of  A.  arises  from  the  payment  of  the  purchase  money  ; 
yet  that  doctrine  has  exceptions.  One  exception  is,  tnat  if  a  man  purchases  in  the 
name  of  hiB  son,  and  no  act  is  done  to  manifest  an  intention  that  the  son  shall  take  as 
trustee,  that  intention  will  not  be  implied  from  the  payment  of  the  purchase  money  by 
the  father,  but  the  purchase  is  prima  facie  an  advancement.  If  the  title  to  this  estate 
stood  on  the  transaction  in  December  1779,  when  the  interest  in  the  copyhold  was 
purchased,  John  FranMin^  not  the  eldest  son,  being  first  named,  no  doubt  can  be 
entertained  after  the  doctrine  settled  in  Dyer  v.  Dyer,  and  followed  in  all  subsequent 
oases,  that  this  would  be  a  purchase  for  the  benefit  of  the  soiu,  to  take  successive, 
unless  there  was  a  custom  in  the  manor  controlling  that  doctrine,  or  contemporaneous 
evidence  of  a  different  intention. 

In  this  case,  the  estate  being  reversionary,  possession  affords  no  evidence  till  the 
death  of  the  tenant  for  life,  which  happened  not  till  1816. 

[19]  It  is  contended  by  the  bill,  that  in  this  manor  there  is  a  custom  that  a  person 
purchasiiu;  in  the  names  of  his  sons  may  afterwards  obtain  a  licence  to  demise  the 
purchaBecTestate  ;  and  it  is  admitted,  that  in  some  manors  a  custom  exists,  that  a 
father  so  purchasing  may,  aX  the  time  of  the  purchase,  take  a  licence  to  demise,  and 
that  a  licence  to  demise  so  taken  is  evidence  of  his  intention  to  dispose  of  the  property 
himself  ;  and  in  the  argument  reference  has  been  made  to  the  doctrine  of  Lord  Kenyon 
in  Svnft  v.  Davis,  that  a  demise  under  the  licence  will  devest  the  1^1  estate.  If  so, 
the  title  to  this  property  might  be  tried  by  ejectment ;  but  it  is  material  to  observe, 
that  the  Def  raidant  swears  that  no  custom  exists  in  this  manor,  giving  such  effect  to  a 
licence  taken  at  a  subsequent  time ;  and  all  the  cases  have  gone  strongly  to  this  point, 
that  the  evidence  of  the  mtention  of  the  father  must  apply  to  the  time  of  the  purchase : 
subsequent  acts  will  not  enable  him  to  convert  an  advancement  for  his  sons  into  a 
,  beneficial  purchase  for  himself. 

It  is  then  insisted  that  the  devise  of  othw  estates,  taken  in  the  names  of  his  sons,  is 
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eTidence  that  though  in  this  instance  the  name  of  J<^n  precedes  the  others,  it  was 
equ&lly  the  intention  ti  the  father  to  take  a  beneficial  interest  in  this  estate.  I  think, 
however,  that  it  is  impossible  to  qualify  the  effect  of  the  original  purchase  of  this  estate, 
hy  transactions  relative  to  other  estates.  The  acts  of  Matthew  and  Richard,  con- 
firming the  father's  will,  are  evidence  rather  that  without  that  confirmation  the  will 
was  invalid,  than  that  he  had  a  right  to  make  the  devises  which  it  contains. 

It  appears  to  me,  that  this  case  affords  no  evidence  to  reduce  the  legal  effect  of 
the  grant,  and  repel  the  presumption,  that  the  purchase  was  intended  for  the  benefit 
of  the  sons. 

It  is  then  said  that  Matthew  is  concluded  hy  his  own  acts ;  and  cannot  be  permitted 
in  equity  to  disturb  the  settlement  [20]  made  by  his  father  on  the  marriage  of  John 
Franklin.  The  mere  fact  of  that  settlement,  uniess  the  Defendant's  conscience  can  be 
affected  by  acts  done  or  permitted,  will  not  impeach  his  title.  It  is  difficult  to  main- 
tain that,  if  thepemmsolaimitiff  as  nominees  in  the  grant  have  done  nothing,  and 
have  been  merely  cogniiiant  of  the  settlement,  their  non-interference  would  preclude 
them.  But  the  evidence  does  not  carry  the  case  even  to  that  extent.  The  Defendant 
denies  that  he  acquiesced  in  the  settlement ;  and  avers  that  he  has  taken  the  earliest 
opportunity  to  assert  his  title. 

The  injunction  must  be  dissolvedi 


John  Holmes,  Plaintiff ;  Thomas  Wainewbight,  and  John  Raynkk,  Defendants. 

Jan.  27,  [1818]. 

A  party  against  whom  a  commission  of  bankruptcy  had  been  maliciously  obtained, 
and  to  whom,  after  superseding  the  commission,  the  Lord  Chancellor  had  assigned 
the  petitioning  creditor's  bond,  having  afterwards  brought  an  action  on  the  case 
against  the  petitioning  creditor,  and  a  rule  of  Court  having  been  made  by  consent, 
referring  the  matters  m  dispute,  except  the  bond  assigned,  to  the  award  of  an  arbi- 
trator, and  an  award  having  been  made  with  an  exception  of  the  bond,  an  action 
cannot  be  maintained  on  the  bond.  An  action  on  the  case  is  a  waiver  of  a  right  of 
action  on  the  bond  ;  and  to  restore  that  right  the  agreement  ot  the  parties  must 
be  unequivocal. 

The  bill  stated  that  the  Plaintiff,  an  ironmonger  at  Leeds,  in  June  1800  applied 
to  the  Defendant  Wainewright,  an  attorney,  for  the  loan  of  £150,  the  repayment  of 
which  he  proposed  to  secure  by  a  mortgage  of  an  estate  at  Holbeck,  near  Leeds  ;  that 
Waineteright  agreed  to  this  proposal,  and  undertook  to  prepare  the  proper  securities  ; 
and  that  accordingly  on  the  29th  of  JuTie  1800,  the  Plaintiff  executed  the  deeds 
prepared  by  Wainewright,  and  received  the  sum  of  £160  ;  that  the  Plaintiff  has  since 
discovered  that  the  principal  deed  which  he  was  so  prevailed  on  to  execute,  instead  of 
being  a  mortgage,  was  an  absolute  con'{21]-veyance  of  the  premises,  upon  trust  to 
sell,  in  the  event  of  the  sum  of  £150  and  interest  not  being  repaid  within  three  years 
from  the  date  of  the  loan. 

The  bill  farther  stated,  that  in  December  1800,  on  the  petition  of  Wainetoright,  a 
commission  of  bankruptcy  was  awarded  against  the  Plaintiff,  which,  on  the  10th  of 
August  1801,  was  superseded,  and  it  was  ordered  that  Wainetoright  should  pty  the 
costs  of  the  supersedeas,  and  in  January  1802,  the  Lord  Chancellor  assigned  Waifw- 
toright^s  bond  to  the  Plaintiff  ;  that  in  1802  the  Plaintiff  commenced  an  action  on  the 
case  against  Wainewright,  in  which,  by  reason  of  a  formal  defect  in  the  declaration, 
he  was  nonsuited  ;  that  in  Hilary  term  1803,  the  Plaintiff  commenced  another  action 
af^inst  Wainetoright,  and  laid  his  damages  at  £5000  ;  that  the  cause  came  on  to  be 
tried  at  the  Lent  assizes  for  the  county  of  York  in  1803,  when,  by  consent,  a  rule  of 
court  was  drawn  up,  ordering  that  a  verdict  should  be  entered  for  £5000  damages, 
but  that  the  quantum  of  damages  should  be  subject  to  the  award  of  W.  L.,  to  whom 
all  matters  in  difference  between  the  parties  (except  the  bond  ordered  by  his  lordship 
to  be  assi^ed  to  the  Plaintiff)  were  thereby  referred ;  that  the  costs  of  the  reference 
should  be  in  the  discretion  of  the  arbitrator,  and  that  the  costs  of  Watneturight  in  the 
former  nonsuit  should  be  set  off,  and  the  costs  in  equity  allowed  to  the  Pkiintiff. 

The  bill  farther  stated,  that  by  his  award,  dated  t^e  18th  of  July  1803,  after 
noticing,  that  the  costs  of  the  nonsuit  had  been  taxed  at  £201 ,  and  the  costs  in  equity 
at  £69. 105.  lOd.  (the  balance  of  which  coats  amounting  to  £131, 98.  2d.  the  arbitrator 
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awarded  to  be  due  from  the  Plaintif!  to  Waijiewigkt),  and  farther  noticing  that  the 
■principal  sum  of  £150  advanced  by  Waineioright  to  the  Plaintiff,  and  secured  by 
mortgage  made  on  the  29th  of  June  1800,  and  all  interest  thereon  from  that  day  still 
remamed  due,  and  that  [22]  there  being  no  claim  or  matter  in  difEerence  eubmitted  to 
him  in  respect  thereof,  henad  not  taken  into  consideration  the  same,  or  the  bond 
ordered  by  his  Lordship  to  be  assigned,  the  arbitrator  ordered,  that  the  cause  depend- 
ing between  the  parties,  before  or  at  the  time  of  the  submission,  save  the  principal  and 
interest  secured  by  the  mortgage,  and  the  bond,  should  cease  ;  and  that  Waine- 
■wrigkt  should  pay  to  the  Plaintif!  the  sum  of  £100  in  full  for  his  damages  together 
with  the  costs  of  the  action,  and  of  the  reference,  for  the  amount  of  which  damages 
and  costs,  when  taxed,  first  deducting  the  sum  of  £131,  9s.  2d.,  the  Plaintiff  should  be 
at  liberty  to  enter  up  judgment. 

The  bill  farther  stated,  that  by  the  effect  of  the  award,  regard  being  had  to  the 
circumstance  that  the  sum  of  £200  the  principal  money  secured  by  the  bond  assigned 
to  the  Plaintiff  remained  unsatisfied,  a  balance  was  due  from  Wainetoright  to  the 
Plaintiff,  after  giving  credit  to  Waineioright  for  the  costs  of  the  nonsuit,  and  the 
principal  money  and  interest  due  on  the  mortgage  to  the  amount  of  £176,  IO5.,  and 
that  Wainewright  was  not  entitled  to  make  available  his  securities  on  the  Plaintiff's 
estate  ;  but  that  persisting  in  his  legal  right  by  virtue  of  the  mortgage,  in  July  1803 
Wainewright  caused  the  estate  to  be  put  up  for  sale  by  public  auction,  and  on  the 
22d  of  August  following  the  sale  was  brought  on,  when,  although  the  Plaintiff's 
solicitor  attended,  and  made  known  to  the  persons  present,  and  particularly  to  the 
Defendant  Rayner,  the  amount  of  the  bamnoe  which  the  Plaintiff  claimed  from 
WaiTieieright,  yet  Rayner  became  a  bidder,  and  the  premises  were  sold  to  him  for  the 
sum  of  £1210. 

The  bill  prayed  that  the  sale  of  the  said  premises  might  be  rescinded,  and  that  it 
might  be  declared  that  the  trust  created  by  the  said  mortgage  or  other  deed,  in  hivor 
of  Wainewriaht,  was  then  determined,  and  that  Wainewright  might  be  decreed  to 
reconvey  to  tne  Plaintiff  the  said  estate,  and  to  deliver  up  the  title  deeds. 

[23]  The  cause  being  heard  on  the  I7th  of  May  1810,  by  the  Master  of  the  Rolls 
sitting  for  the  Lord  Chancellor,  his  Honor  ordered  the  bill  to  be  dismissed.  A  petition 
of  re-hearing  having  been  presented,  and  the  cause  having  been  argued  on  a  former 
day,  the  Lord  Chancellor  now  gavejudgment. 

The  Lord  Chancellor  [Eldon].  This  is  the  case  of  a  person  who,  having  superseded 
a  commission  of  bankruptcy,  established  to  the  satisfaction  of  the  Court  that  the 
commission  was  malicious ;  in  which  event  the  Chancellor  ought  to  direct  an  assign- 
ment of  the  bond :  recollecting,  however,  that  the  party  has  a  different,  and  in  some 
respects  a  better,  remedy,  by  action  on  the  case.  Where  the  bond  is  assigned,  the 
obugor  has  no  delence  {Ex  parte  Fletcher,  1  Rose,  464.  Ex  pcwU  Bimene,  14  v  «.  600. 
Ex  parte  Lane,  11  Ves.  416) ;  the  commission  must  be  taken  to  be  malicious,  but 
the  damages  cannot  exceed  the  penalty  of  the  bond  :  in  the  action  on  the  case  the 
Plaintiff  must  prove  malice,  but  the  damages  are  unlimited. 

Wainetoright  having  caused  the  mortgaged  estate  to  be  offered  for  sale,  the 
Plaintiff's  solicitor  attended  the  auction,  representing  that  Wainetoright^ s  claim  was 
satisfied,  and  that  he  had  no  right  of  sale.  The  Plaintiff  states  the  satisfaction  of  the 
claim  thus :  that  the  award  ascertains  his  demand  exclusive  of  the  bond  ;  the  bond 
entitles  him  to  £200,  and  that  sum  added  to  the  amount  settled  by  the  award,  is  an 
extinction  of  Wainewright^s  claim  in  respect  of  the  mortgage.  Wainewright  insists 
(and  the  purchaser  buys  on  that  representation)  that  a  Court  of  Equity  will  not  permit 
the  Plaintiff  to  bring  an  action  on  the  case,  and  another  action  on  the  bond ;  that  in 
the  action  on  the  case,  the  party  submits  to  the  jury  whether  he  is  entitled  to  less  or 
to  more  than  £200 :  that  in  the  action  on  the  bond  he  decides  that  his  claim  is  neither 
more  nor  less  than  the  penalty  [24]  of  £200  ;  and  that  he  cannot  have  that  penalty 
in  addition  to  what  the  jury  say  he  is  entitled  to  recover.  The  Plaintiff  contends  that 
the  meaning  of  the  reference  was,  that  the  arbitrator  should  decide,  not  the  total 
amount  of  damages,  but  what  ought  to  be  paid  omitting  the  bond,  and  leaving  the 
benefit  of  that  to  the  obligee.  The  Master  of  the  Rolls  thought  the  construction  of 
Wainetoright  and  the  purchaser  right ;  upon  the  principle  that  the  party  having 
brought  an  action  which  was  a  waiver  of  the  bond,  if  the  meaning  of  the  agreement 
was  that  the  action  should  be  considered  as  supplemental  to  the  relief  to  be  obtained 
by  enfoi'cing  the  bond,  it  was  incumbent  on  him  to  show  tliat  the  agreement  had 
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that  mesning  and  no  other  :  the  action  being  prima  facie  a  waiver  of  the  right  to  sue 
on  the  bond  (and  I  take  it  unquestionably  to  be  a  waiver),  if  that  right  was  to  be  set 
up  by  an  exposition  o£  an  award,  the  terms  of  the  award  must  be  too  clear  to  be 
misunderstood.  I  am  of  the  same  opinion.  It  is  a  hard  case,  and  I  should  not  have 
made  this  award,  but  I  think  the  decree  right.  There  can  be  no  doubt  that  if  in  an 
action  on  the  case,  the  jury  give  less  damages  than  £200,  the  remedy  on  the  bond  is 
barred. 

Decree  affirmed  without  costs. 

OrmNS  r.  Steele.   Jan.  28,  [1818]. 

[For  subsequent  proceedings  see  S.  G.  1  Swans.  199.] 

Tlie  general  personal  estate  exempted  from  the  payment  of  a  particular  legacy.  In 
the  event  of  the  deficiency  of  a  particular  fund  appropriated  to  the  ^tisfaction  of 
certain  bequests,  the  Court,  on  the  question  of  the  exemption  of  the  general  personal 
estate,  cannot  advert  to  the  fact  of  a  sale  of  part  of  tlie  testator's  property  sub- 
sequent to  the  will,  by  which  the  particular  fund  has  become  insufficient. 

The  question  in  this  cause  arose  on  the  will  of  Evan  Evans,  dated  22d  May  1809, 
to  the  following  effect  : 

[25]  "  First,  I  do  order  and  direct,  that  all  my  just  debts,  funeral  expenses,  and 
the  charges  of  proving  this  my  will,  shall  be  paid  and  satisfied  by  my  executOTS. 
herein  after  named  ;  ^so,  I  give  and  bequeath  the  sum  of  £7000  unto  and  equally 
between  all  my  cousins  (descrming  them) ;  and  I  do  hereby  charge  all  my  freehold  and 
leasehold  messuages  or  tenements,  lands  and  hereditaments,  with  the  payment  of  the 
said  sum  of  £7000."  The  testator  then  bequeath^  to/.  Osborn,  J.  Steele,iiia  W, Spencer, 
upon  certain  trusts,  two  sums  of  £8000  and  £2000  3  per  cent  stock,  then  standing  in 
his  name  ;  and  after  giving  various  pecuniary  legacies  out  of  his  residuary  estate 
thereinafter  mentioned,  he  gave  and  devised  to  Osborn,  Steele,  and  Spencer,  their 
heirs,  &c.,  all  his  freehold  and  leasehold  messuages,  lands,  hereditaments,  &c.,  upon 
trust  to  sell  and  dispose  of  them ;  and  as  to  the  monies  arising  by  the  sale,  and  the 
rents  and  profits,  in  trust  to  pay  all  his  just  debts  and  funeral  expences,  the  legacy  or 
sum  of  £7000  and  the  expenses  of  the  sale  ;  and  as  to  the  residue,  in  trust  as  aft«r 
mentioned  ;  and  proceeded  in  the  following  words  :  "  All  my  monies  and  securities 
for  money,  stock  in  trade,  and  the  residue  of  my  personal  estate  and  effects  whatso- 
ever and  wheresoever,  and  of  what  nature  or  kind  soever  (not  before  disposed  of)," 
I  ^ve,  &c.,  to  Osborn,  Steele,  and  Spencer,  their  executors,  &c.,  "  upon  trust  to  sell  and 
dispose  of  the  stock  in  trade,  &c.,  and  out  of  the  money  to  arise  from  the  sale,  and 
the  other  monies  and  securities  for  monev,  to  pay  the  legacies  of  £8000  stock  and 
£2000  stock,  and  the  several  charitable  donations  and  other  legacies  hereinbefore 
mentioned  (except  the  legacy  of  £7000,  which  is  to  be  considered  as  a  charge  on 
and  paid  out  of  the  monies  arising  by  sale  of  my  said  freehold  and  leasehold  estates); 
and  then  as  to,  for,  and  concerning  as  well  the  residue  of  the  monies  arising  by  safe 
of  my  said  freehold  and  leasehold  estates,  as  the  residue  of  the  monies  arising  by  sale 
of  my  said  stock  in  trade  and  personal  estate,  and  the  residue  of  my  other  monies 
and  securities  for  money,  upon  trust  to  place  out  [26]  the  same  on  government  or 
real  security,  during  the  lives  of  T.  E.,  J.  0.,  &c.,  and  the  survivor,  in  trust  out  of 
the  dividends  to  pay  certain  weekly  sums  before  bequeathed  ;  and  as  to  the  thf  n 
remainder  of  the  dividends,  interest,  and  produce  of  such  residuary  estate,  in  trust  to 
pay  the  same  unto  and  equally  between  the  several  persons  who,  by  virtue  of  this 
my  will,  shall  become  entitled  to  any  part  or  share  of  the  several  legacies  or  sums 
of  £7000,  £8000  stock,  and  £2000  stock  before  mentioned  ;  and  from  and  after  the 
several  deceases  of  T.  E.,  J.  0.,  &c.,  as  to,  for,  and  concerning  such  residuary 
estate,  and  the  unapplied  dividends,  interest,  and  produce  thereof,  in  trust  to  pay, 
divide,  and  distribute  the  same  unto  and  equally  between  the  said  several  persons, 
who,  by  virtue  of  this  my  will, -shall  become  entitled  to  any  part  or  share  of  the 
said  several  legacies  or  sums  of  £7000,  £8000  stock,  and  £2000  stock."  The 
testator  appointed  Osborn,  Steele,  and  Spencer  his  executors. 

After  making  his  will,  the  testator  sold  some  freehold  and  leasehold  estates,  and 
diedinAfay  1811. 

The  bill  pra^d  that  the  will  might  be  established  and  the  trusts  executed. 
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By  his  report  the  Master  stated  that  the  money  produced  by  the  sale  of  the  testa- 
tor's freehold  and  leasehold  estates  was  insufficient  to  satisfy  the  legacy  of  £7000 ; 
and  that  the  testator  having  charged  that  legacy  on  his  freehold  and  leasehold  estates, 
and  excepted  it  in  directing  ^yment  of  legacies  out  of  his  personal  estate,  he  had  not 
allowed  to  the  executors  their  payments  on  account  of  that  legacy. 

The  cause  having  come  on  tor  farUier  directions,  the  V ice-Chancellor,  by  an  order, 
dated  12th  May  1817,  declared  that  the  legacy  of  £7000  was  a  charge  upon  the 
general  estate  of  the  testator,  and  the  produce  of  his  free-r27]-hold  and  leasehold 
estates ;  and  ordered  that  the  sum  of  £6 1 1 2 , 1 4<.  Qd. ,  paid  by  the  executors  on  account 
of  the  said  legacy,  should  be  allowed  to  them  as  a  proper  payment. 

Some  of  the  residuary  legatees  having  presented  a  petition  of  appeal  from  such 
part  of  the  order  as  declared  the  legacy  of  £7000  a  charge  upon  the  general  estate  of 
the  testator,  praying  that  such  legacy  may  be  declared  to  be  a  charge  upon  the 
testator's  freenold  and  leasehold  estates  only,  the  cause  now  came  on  to  be  argued. 

Mr.  Wetherell  and  Mr.  Cross  for  the  Appellants.  The  testator,  after  expressly 
charging  the  legacy  of  £7000  on  his  freehold  and  leasehold  estates,  expressly  exempts 
the  rest  of  his  property.  That  clause  is  clear  and  decisive ;  nor  is  any  passage 
in  the  will  inconsistent  with  it,  or  indicative  of  an  intention  that  the  legacy  should 
be  payable  out  of  the  personal  estate.  The  deficiency  in  the  fund  which  the  testator 
had  provided  for  the  payment  of  the  legacy,  was  the  consequence  of  his  own  act, 
the  sale  of  freehold  and  leasehold  estates.  The  cases  of  Bootle  v.  Blundell  (1  ifer. 
193),  Hancox  v.  Abbey  (11  Ves.  179),  and  Burton  v.  Knowlton  (3  Ves.  107),  decide 
the  question. 

Mr.  Bell,  Mr.  Owen,  Mr.  Horne,  Mr.  Trovxr,  and  Mr.  Roupell,  for  different 
respondents.  The  only  question  in  the  cases  cited  is,  what  is  sufficient  indication 
of  the  testator's  intention  to  exempt  his  personal  estate  from  payment  of  debts 
and  legacies  1  That  is  not  the  question  in  this  case.  This  testator  has  distributed 
his  estate  into  two  funds ;  one,  consisting  of  freehold  and  leasehold  estates,  he 
constitutes  the  primary  fund  [28]  for  the  payment  of  his  debts,  funeral  expenses, 
and  the  legacy  of  £7000  ;  the  other,  consistmg  of  his  personalty,  with  the  exception 
of  the  leasehold  estates,  he  constitutes  the  primary  fund  for  the  jiayment  of  all  other 
legacies ;  and  then,  contemplating  a  surplus  of  eoeh  fund,  he  consolidates  those 
two  residues,  and  disposes  of  the  whole  by  a  general  residuary  clause.  His  purpose 
in  the  division  of  the  estate  into  two  funds,  was  to  appropriate  each  to  the  payment 
of  certain  charges,  and  in  the  event  of  a  deficiency  of  either  or  both  of  the  funds, 
to  prevent  contribution  till  after  satisfaction  of  the  charges  specifically  imposed 
on  each  ;  but  it  could  not  be  his  intention  to  exempt  the  residue  of  one  fund  from 
supplying  the  deficiency  of  the  other.  No  benefit  was  designed  for  the  residuary 
legatees,  till  after  payment  of  the  specific  md  pecuniary  legacies.  Residue,  ex 
vi  termini,  denotes  what  remains  after  satisfaction  of  debts  and  legacies. 

The  Lord  Chancellor  [Eldonl.  It  seems  to  me  impossible  to  support  this  decision ; 
and  I  feel  the  less  regret  in  differing  from  a  judgmmt  which  w  ex^rience  of  more 
than  forty  years  has  enabled  me  to  appreciate,  in  a  question  on  which  all  the  great 
men  who  have  presided  in  this  court  have  differed  from  each  other. 

The  old  law  was  (I  regret  that  it  is  not  law  still)  (Watson  v.  Brickwood,  9  Ves. 
453),  that  the  personal  estate  could  not  be  exempted  from  the  payment  of  debts 
and  legacies  witnout  express  words.  That  yielded  to  the  doctrine  of  demonstration 
clear,  and  declaration  plain,  which  is  such,  that  in  any  particular  case,  no  man 
knows  how  it  will  apply.  We  have  now  reached  the  sound  rule,  that  for  the  purpose 
of  collecting  the  intention,  every  part  of  the  will  must  be  considered.  That  rule 
was  first  established  by  the  great  Judge  whom  we  have  just  lost,  the  late  Master  of 
the  Rollsj  and  was  coimrmea  by  myself  in  Bootle  v.  Blundell. 

[29]  The  present  question  is,  not  whether  the  personal  estate  is  to  be  exempted 
from  payment  of  debts  and  legacies,  but,  regard  being  had  to  all  the  parts  of  the 
will,  the  bequest  over,  and  the  rules  of  law,  whether  a  particular  legacy  (whatever 
may  be  the  case  with  other  legacies,  or  ^ith  debts)  is  payable  only  out  of  the  free- 
hold and  leasehold  estates,  or  whether  it  is  also  payable  out  of  the  general  personal 
estate,  the  charge  on  the  freehold  and  leasehold  estates  being  designed  as  an  addi- 
tional security.  From  the  payment  of  debts  the  personal  estate  can  be  exempted 
only  by  the  substitution  of  a  sufficient  Ifund,  and  it  continues  subject  to  the  claims 
of  creditors  in  the  event  of  a  deficiency  in  the  fund  provided.   But  legatees  and 


Digitized  by  Google 


1  SWA  ITS.  SO. 


EX  PARTE  FLINT 


285 


devigees,  as  Tolunteers,  are  not  entitled  to  resort  to  any  other  than  the  particular 
fund  which  the  testator,  or  the  law,  has  assigned. 

His  Lordship  then  ivoceeded  to  comment  minutely  on  the  clauses  of  the  will, 
and  after  remarking  that  the  persons  named  as  executors  were  those  who  in  the 
character  of  trustees,  in  every  clause  of  the  will,  whether  with  reference  to  freehold 
or  personal  estate,  were  to  execute  trusts  ;  that  the  <^uestioa  must  be  decided  on 
the  same  principle  as  if  all  the  persons  entitled  to  the  residuary  estate  were  strangers ; 
and  that  the  latter  words  of  the  will  would,  as  latter  words,  control  the  former ; 
concluded  as  follows. 

Entertaining  no  doubt  that  the  intention  of  the  testator  has  been  frustrated 
by  a  subsequent  sale  of  a  part  of  his  estates,  I  am  not  authorised  to  advert  to  that 
fact  as  affecting  the  construction  of  the  will.  I  am  boujid,  as  a  judge,  to  assume 
that  the  testator  supposed  that  he  should  leave  at  his  decease  freehold  and  leasehold 
estates  sufficient  for  the  payment  of  the  legacy  of  £7000 ;  and  I  protest  against 
being  understood  to  give  my  judgment  on  the  ground  of  the  subsequent  sale.  (See 
Richirdson  v.  Edmonds^  7  T.  R.  635.  Standen  v.  Standen,  2  Ven.  Jun.  593. 
Bootle  v.  Blundell.)  My  duty  is  to  apply  the  funds  [30]  which,  at  his  death,  are 
applicable,  by  the  operation  of  the  will  to  the  payment  of  this  legacy.  If  they  are 
insufficient,  the  Court,  whatever  may  be  the  hardship  of  the  case,  cannot  supply 
other  funds. 

I  am  clearly  of  opinion  that  the  general  personal  estate  is  not  subject  to  the 
legacy  of  £7000.  The  order  therefore  must  be  varied,  but  I  shall  not  give  costs. 

JEiB par<ff Flint.  IntheMatterofG.andS.BoBlNSON.Bankrupts.  /an.28,29,[1818]. 

'  A  creditor  of  a  partnership,  having  made  farther  advances  on  the  security  of  a  bill 
of  exchange,  deposited  with  him  for  that  purpose  by  the  partners,  and  having 
undertaken  to  receive  the  amount  when  due,  and  return  the  surplus,  the  bin 
having  been  dishonored  and  remaining  in  his  hands  unpaid,  is  not  entitled, 
on  the  bankruptcy  of  the  partners,  to  set  off  his  prior  advances  against  a  demand 
by  the  assignees  for  the  bill. 

The  petition  stated,  that  in  the  year  1816  the  petitioner,  on  the  security  of 
goods  deposited  with  him  by  George  Bcbinson  and  Samuel  BuhvMfm  booksellers, 
accepted  bills  of  exchange  for  their  accommodation,  and  after  payment  of  the  accept- 
ances and  sale  of  the  goods,  a  considerable  balance  remained  due  to  him ;  that 
in  September  or  October  1816  0.  and  S.  Robinson  applied  to  the  petitioner  to  discount 
a  bill  of  exchange  dated  16th  May  1816,  for  £660  payable  six  months  after  date  ; 
and  they,  having  endorsed  the  bill  in  their  joint  names,  and  deposited  it  with  him, 
the  petitioner  advanced  to  them  £39,  and  was  guarantee  for  the  payment  by  them 
of  £15,  and  accepted  a  bill  of  exchanee  on  their  account  for  £116  ;  that  the  bill 
for  £650  was  dishonored  when  due,  tne  drawer,  acceptor,  and  indorsers,  having 
all  become  bankrupt  or  insolvent,  and  is  still  unpaid,  and  a  sum  of  £880  is  due  to 
the  petitioner  from  G.  and  S.  Robinson  for  money  lent;  that  in  January  1817 
a  commission  of  bankruptcy  was  issued  against  G.  and  S.  Robinson ;  and  that 
the  bill  remaining  in  the  nands  of  the  petitioner,  in  April  last  an  action  of  trover 
was  brought  agamst  him  by  their  assignees  to  recover  it,  when  on  the  evidence 
of  George  Robinson  (who  having  obtained  his  certificate  was  examined,  and  stated 
[31]  that  the  Inll  was  left  with  the  petitioner,  not  on  the  general  account  between 
the  petitioner  and  the  bankrupts,  but  to  secure  only  the  advance  then  made  in 
money,  and  the  bill  of  exchange  for  £116),  a  verdict  passed  in  favour  of  the  assi^ees 
for  the  sum  of  £495,  being  the  amount  of  the  bill,  deducting  £155.  The  petition, 
insisting  that  such  verdict  ought  not  to  bind  the  petitioner,  and  that  he  was  in 

X'ty  entitled  to  retain  the  bill  against  the  assignees  until  he  should  be  fully  paid 
t  was  due  to  him  on  the  baUmce  of  the  account  between  him  and  the  bank- 
rupts, and  to  set  off  that  balmce  against  the  amount  of  the  bill,  prayed,  that  the 
sssignees  might  be  restrained  from  any  farther  proceedings  on  the  verdict,  and  that 
the  petitioner  might  be  at  liberty  to  retain  the  bill  of  exchange  for  £660,  towards 
seeurity  for  the  mon^  due  to  him  from  the  bankrupts'  estate,  and  as  an  indemnity 
against  the  engagements  which  he  was  under  for  them. 

By  his  affidavit  filed  against  the  petition,  Georgt  Bobi^on  stated  that  one 
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Jackson  the  acceptor,  having  been  declared  bankrupt  before  the  bill  became  due, 
Robinson  apphed  to  the  petitioner  for  the  bill,  in  order  that  an  arrangement  might 
be  made  with  Jackson's  nephew,  when  the  petitioner  declared  that  he  had  borrowed 
£300  or  £400  on  the  bill,  and  could  not  release  it  before  January  ;  George  BobvnsM 
farther  stated  that  the  bill  was  left  with  the  petitioner,  not  on  the  general  account 
between  him  and  Q.  and  S.  Bobinson,  but  onl^  for  the  specifio  purpose  of  securing 
such  advances  as  he  should  make  on  the  security  of  the  bill  (which  in  cash  and  by 
acceptance  amounted  to  the  sum  of  £155  and  no  more),  and  it  was  understood 
and  agreed  between  George  Robinson  and  the  petitioner  that  in  case  he  assisted 
G.  and  S.  Robinson  with  a  sum  of  £120,  or  thereabout,  which  they  then  required, 
the  petitioner  should  receive  the  whole  amount  of  the  bill  when  due,  luid  retain 
it  in  his  hands  until  the  month  of  January  1817,  when  it  would  be  wuited  by  G. 
and  S.  Robinson  to  pay  certain  promissory  notes  issued  by  them. 

[32]  Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Roupell,  for  the  petition.  The 
bankrupts  being  indebted  to  the  petitioner,  deposit  this  bill  with  him  as  a  security 
for  farther  advances.  After  the  satisfaction  of  that  particular  purpose,  had  no 
bankruptcy  intervened,  they  mi^ht,  we  admit,  have  recovered  the  bill  in  an  action 
at  law ;  but  the  bankruptcy  bnngs  the  case  within  the  operation  of  the  statute 
5  G.  2,  c.  30,  s.  28.  By  the  agreement,  the  petitioner  was  not  to  return  the  bill, 
but  to  receive  the  amount,  and  retaining  the  whole  in  his  hands  till  January  1817, 
was  then  to  pay  to  the  bankrupts  the  difference  between  that  amount  and  the 
total  of  his  advances  on  the  security  of  the  bill.  Failing  to  make  that  payment, 
he  became  indebted  to  them,  under  the  agreement,  to  the  extent  of  the  difierence. 
Against  that  debt  he  is  entitled  to  set  of!  the  sum  previously  due  to  him  from  them. 
These  circumstances  constitute  a  case  of  "  mutual  credit "  within  the  terms  of  the 
act,  Smith  v.  Hodson  (4  T.  R.  211),  Atkinsffn  v.  Elliott  (7  T.  R.  378),  Olive  v.  Smith 
(5  Taunt.  56  ;  and  see  Staniforth  v.  Felloioes,  1  Marsh.  184.  Ougkterlony  v. 
Easterbtfy  4  Taunt.  888).  The  demand  of  the  asuenees,  though  in  the  form  of  an 
action  of  trover,  is  in  effect  for  the  value  of  the  bill. 

Mr.  Hart  for  the  assignees.  The  question  has  been  decided  by  a  competent 
tribunal.  On  the  subject  of  set  ofE,  the  statute  gives  to  the  courts  of  law  an  equitable 
jurisdiction.  There  are  not  two  species  of  set  off,  one  at  law,  and  one  in  equity. 
This  is  a  case  not  of  mutual  credit,  but  of  bailment  of  a  chattel,  subject  to  a  lien 
on  the  part  of  the  bailee,  with  an  undertaking  to  return  the  chattel,  on  payment 
of  the  money  to  secure  which  it  was  deposited.  No  credit  was  given  by  the  bank- 
rupts. The  form  of  the  action  is  a  consequence  of  the  [331  nature  of  the, contract, 
and  affords  a  material  objection  to  the  claim  of  set-off.  The  detention  of  the  bill  is 
fraudulent ;  and  the  Court  will  not  assist  a  claim  fotinded  in  a  gross  breach  of  faith. 

Sir  S.  RomUly,  in  reply.  I  admit  that  the  question  has  been  decided  at  law, 
and  that  there  is  no  difference  between  set-off  at  law,  and  set-off  in  equity ;  but 
this  Court  is  not  bound  by  the  opinion  of  the  Court  of  Common  Pleas.  An  engage- 
ment to  pay  money  is  not  necessary  to  constitute  a  case  of  mutual  credit  within  the 
statute  ;  for  that  purpose,  by  repeated  decisions,  bailment  is  sufficient.  Ex  parte 
Deeze  (1  Atk.  228),  French  v.  Fenn  {Cooke,  B.  L.  588). 

Jan.  29.  The  Lord  Chancellor  [Eldon].  It  is  clear  that  the  petitioner  might 
in  the  first  instance  have  proceeded  by  petition  in  bankruptcy,  praying  that  an 
account  should  be  taken,  and  that  the  bill  for  £650  should  form  an  item  in  the 
account.  He  thinks  proper  to  pursue  another  course  ;  to  make  defence  to  the 
action,  and  try  the  question  in  the  Court  of  Common  Pleas.  It  is  true,  the  only 
witness  examined  at  the  trial  is  one  of  the  bankrupts  ;  but  that  was  the  mode  in 
which  the  petitioner  chose  that  the  G|ueBtion  should  be  tried.  Instead  of  coming 
here  originally  on  petition  and  affidavit,  he  took  his  chance  first  at  law.  The  judge 
who  heard  the  cause,  entertained  a  decided  opinion  that  the  petitioner  was  not 
entitled  to  the  benefit  of  the  statute.  On  an  application  for  a  new  trial,  the  Court 
thought  the  case  so  clear  that  they  refused  a  rule  to  shew  cause.  A  writ  of  error  is  then 
brought ;  and  in  that  stage  the  petitioner  comes  here.  He  comes  to  this  Court  as 
having  a  legal,  or  an  equitable  jurisdiction,  or  both.  There  is  no  ground  for  saying 
that  the  Court  has  an  equitable  jurisdiction,  unless  it  arises  out  of  the  [34]  statute  ; 
and  it  is  admitted  (it  could  not  be  denied),  that  if  the  petitioner  could  avail  himself 
of  the  statute  by  petition,  he  had  a  defence  at  law.  The  ground  of  his  application 
then  is  this ;  that  the  judge  at  Nisi  Prius,  and  the  Court  of  Common  Pleas,  have 


HAMMOND  V.  KBAME 


287 


mistaken  the  law  ;  and  that  the  Chancellor  sitting  in  Bankruptcy,  ought  to  inter- 
fere, if  he  should  understand  the  statute  in  a  sense  contrary  to  that  which  they  have 
adopted.  I  take  it  now  to  be  a  principle,  that  under  such  circumstances,  where 
the  law  has  been  distinctly  stated,  I  must  see  most  clearly  that  it  has  been  mis-stated, 
before  I  can  relieve  persons  who  think  proper  first  to  try  another  tribunal. 

It  has  long  been  settled,  that  the  statute  authorize  the  bringing  into  mutual 
account  a  great  variety  of  items,  which  could  not  be  made  the  subject  of  set-ofi  j 
a  doctrine  which  seema  founded  on  notions  of  natural  equitjr,  and  has  been  carried 
as  far  as  construction  can  well  carry  it.  The  Jud^  at  Nisi  Prius,  and  the  Court 
afterwards,  thought  that  the  petitioner  received  this  bill  under  a  contract  of  such 
a  nature,  that  it  would  be  contrary  to  natural  equity  for  him  to  make  that  use 
whieh  he  now  seeks  to  make  of  it,  and  to  avail  himself  of  the  statute.  On  reading 
the  affidavit  of  the  petitioner  and  of  the  bankrupt  (whether  the  latter  brings  forward 
the  evidence  which  appeared  at  the  trial  is  not  material  to  the  present  purpose). 
I  am  of  opinion  that  the  petitioner  had  no  right  to  consider  this  bill  as  an  item  of 
mutual  credit,  to  be  brought  into  the  account ;  and  that  the  use  which  he  seeks 
to  make  of  it  is  contrary  to  natural  equity. 

I  shall  therefore  dismiss  the  petition ;  and  the  petitioner  having  come  here 
after  a  failure  at  law,  I  shall  dismiss  it  with  costs. 

[3£]  Hamhond  v.  Neausl  Rdls.  Jan.  29, 1818. 

[See  Thorpe  t.  Owen,  1843,  2  Haie,  612.] 

Under  a  bequest  of  stock,  in  trust  to  pay  the  dividends  to  M.  H.  H.,  the  niece  of 
the  testator,  "  for  and  towards  the  maintenance,  education,  and  bringing  up  of 
all  and  every  the  child  and  children  of  the  said  M.  H.  H.  until  he,  she,  or  the)- 
shall  attain  twenty-one,"  then  to  transfer  the  principal  equally  among  the  children, 
with  a  bequrat  over  in  default  of  such  issue,  to  the  nephews  and  nieces  of  the 
testator  living  at  the  death  of  M.  H,  H. :  The  dividend'^  are  payable  to  Af.  H.  H., 
altiwugh  she  nas  no  child. 

By  his  will,  dated  4th  January  1812,  Austin  Neame  bequeathed  to  Richard 
Gihbs,  his  executors,  administrators,  and  assigns,  the  sum  of  £3400  3  per  cent,  re- 
duced annuities,  upon  trust,  *  to  pay  and  apply  the  yearly  interest  and  dividends 
thereof,  as  the  same  should  become  due  and  payable,  into  the  hands  of  his  the  said 
testator's  niece,  and  his  the  said  R.  Gii^s*  daughter,  Mary  Hills  Hammond,  for  and 
towards  the  maintenance,  education,  and  bringing  up  of  all  and  every  the  child 
uid  children  of  the  said  M.  H.  Hammond,  until  ne,  she,  or  they  shall  attain  the  age 
of  twenty-one  years,  and  when  and  so  soon  as  he,  she,  or  they  shall  have  attained 
that  age,  then  upon  further  trust  to  pay,  assign,  and  transfer  the  said  sum  of  £3400 
unto  and  equally  among  all  and  every  the  child  and  children  of  M.  H.  Hammond, 
equally  to  be  divided  between  them,  share  and  share  alike,  and  to  their  several  and 
respective  executors,  administrators,  and  assigns ;  and  in  default  of  such  issue, 
upon  trust  to  assign  and  transfer  the  said  sum  of  £3400  unto  all  and  every  his  the 
said  testator's  nephews  and  nieces,  the  children  of  his  the  said  testator's  brothers  ; 
that  is  to  say,  the  children  of  his  brother  / ohn  Neame,  and  the  children  of  his  brother 
Thomcts  Neame  the  elder,  living  at  the  decease  of  M.  H.  Hammond,  and  the  child 
or  children  of  such  one  or  more  of  them  as  should  be  dead,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  to  their  several  axid  respective  executors, 
administrators,  and  assigns  :  provided  always,  and  he  thereby  declared,  that  the  first 
half-year's  interest  on  the  said  sum  of  £3400  which  should  become  due  next  after 
his  decease,  should  go,  and  he  thereby  bequeathed  the  same,  unto  his  nephew  and 
residuary  legatee  Thomas  Neame  the  younger,  his  executors,  administrators,  and 
aasiens." 

[38]  The  testator  died  on  the  1st  of  December  1813.  The  Plaintifl,  Mary  Hills 
Hammond,  not  having  uiy  children,  claimed  to  be  entitled  to  the  dividends  accrued 
on  the  sum  of  £3400  stock  since  the  decease  of  the  testator  (except  the  first  half- 
yearlv  dividend  payable  after  his  decease),  and  also  to  such  as  shall  accrue  during 
her  life,  or  till  i^e  shall  have  a  child  which  shall  attain  twoity-one. 

The  bill  prayed  q.  declaratitm  of  the  rights  of  M.  B.  Hammond,  payment  of  past 
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dividends,  and  transfer  of  the  stock  into  the  name  of  R.  Gibbs,  the  trustee,  on  the 
trusts  of  the  will, 

ii/tr.  Hart  and  Mr.  Boupell,  for  the  PlatntiS.  This  legacy  is  not  left  in  the  hands 
of  the  executors  to  be  applied  or  not  applied  by  them,  out  is  an  immediate  gift  at 
law  in  favour  of  Gibbs,  separated  from  the  bulk  of  the  estate ;  a  gift  upon  an  express 
trust  to  pay  the  dividends  to  the  PlaintiS.  She,  and  not  her  children,  of  whom 
none  are  in  existence,  is  the  object  of  the  testator's  bounty ;  but  that  bounty  is 
connected  with  an  obligation  imposed  on  her  of  maintaining  her  children  oat 
of  the  funds.  Upon  the  construction  that  the  Pluntifi  is  not  entitled  till  the 
birth  of  a  child,  the  gift,  which  is  in  terms  absolute  and  immediate,  becomes  con- 
tingent, and  may  be  suspended  during  her  life.  In  the  interval  the  dividends  would 
be  payable  to  the  residuary  legatee ;  an  implied  benefit  inconsistent  with  the  express 
gift  to  him  of  the  first  half-year's  dividend.  The  bequest  over  is  not  to  take  effect 
till  her  death.  The  testator  believed  therefore,  that  during  her  life  the  dividends 
were  disposed  of ;  and  he  has  given  them  to  no  person  but  her.  A  legacy  bequeathed 
for  a  special  purpose,  on  failure  of  the  purpose,  without  default  in  ^e  legatee,  as  by 
the  death  or  lunacy  of  an  infant  to  whom  a  sum  is  bequeathed  for  an  apprentice 
fee,  becomes  absolute.  Barlov?  v.  Grant  (1  Vem.  264),  Nevill  t.  Nevill  (2  Fern. 
431),  Barton  v.  Cooke,  (5  Ves.  461)i 

[37]  Mr.  Wmgfield,  for  the  nephews  and  nieces  of  the  testator. 

The  testator  has  specified  a  particular  purpose  for  which  the  dividends  are  to 
be  paid  into  the  hands  of  the  Plaintiff,  and  she  is  not  entitled  to  receive  them,  till 
they  can  be  applied  for  that  purpose.  Had  he  designed  them  for  her  own  benefit, 
he  would  not  have  expressed  that  he  gave  them  for  the  maintenance  and  education 
of  her  children.  The  birth  of  children,  though  none  were  bom  at  the  date  of  the  will, 
might  probably  be  expected  before  his  death.  The  first  half-year's  dividends  are  given 
to  the  remduary  legatee,  whether  the  Plaintiff  had  or  had  not  children ;  his  title 
to  the  subsequent  mvidends  is  contingent  on  the  event  of  her  having  no  children. 
The  cases  cited  are  not  applicable.  A  legacy  for  putting  the  legatee  amirentice 
is  a  benefit  to  the  legatee  :  to  assume  that  a  benefit  was  designed  to  the  Plaintiff, 
is  an  assumption  of  the  question.  The  bequest  contains  no  words  marking  the 
distinction,  that  the  dividends  shall  be  paid  to  the  niece  for  her  own  benefit  till  the 
birth  of  children,  eaid  after  that  event  for  the  benefit  of  the  children. 

Sir  Arthur  Pigott,  Mr.  Fonblanque.  and  Mr.  Boteler,  for  formal  parties. 

Mr.  Hart,  in  reply.  A  legacy  to  be  paid  to  the  father  for  the  maintenance  of 
a  child,  is  a  benefit  to  the  father,  Andrews  v.  Partington  (3  Bro.  C.  C.  60).  In 
a  recent  case  before  the  late  Master  of  the  Rolls,  a  father  was  held  entitled  to  a  legacy 
given  to  him  for  placing  out  his  son  as  an  apprentice,  although  at  the  testator's 
death,  the  son  had  passed  his  apprenticeship. 

The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  stock  is  given  to  Gibbs 
as  a  mere  trustee.  If  the  children  were  intended  to  be  the  only  cestuis  que  trusty 
it  [38]  Beems  needless  to  direct  payment  by  the  trustee  to  a  third  person.  In  terxos 
is  an  immediate  bequest  of  the  dividends  to  the  testator's  niece  ;  and  it  occurs  in 
a  will  containing  many  bequests  to  nephews  and  nieces,  but  none  other  for  her. 
The  words  are  express  to  pay  the  dividends  into  her  hands.  If  the  birth  of  children 
is  necessary  to  entitle  her  to  payment,  the  legacy  is  conditional ;  but  the  terms 
are  absolute.  The  payment  is  to  be  made  into  her  hands  ;  the  purpose  of  the  pay- 
ment is  to  enable  her  to  provide  for  the  maintenance  of  the  children ;  from  her 
they  are  to  derive  it ;  by  her  it  is  to  be  apportioned  and  distributed-  The  children 
are  no  direct  objects  of  bounty,  but  only  the  occasion  of  bounty  to  the  niece.  It  is 
a  gift  to  a  parent  who,  as  mother,  is  under  no  legal  obligation  to  support  her  children. 

The  testator,  her  uncle,  must  have  known  that  she  had  no  children.  Had  he 
intended  that  she  should  take  nothing  till  the  birth  of  children,  would  he  not, 
providing  for  the  event  of  her  death  without  issue,  have  made  a  bequest  of  the 
accumulated  dividends  1  He  has  expressly  provided  for  that  event,  and  bequeathed 
the  principal  only. 

The  bequest  of  the  first  half-year's  dividend  to  the  residuary  legatee,  affords  a 
farther  argument  in  support  of  the  same  conclusion.  The  mtention  certainly 
might  be  to  secure  to  him  those  dividends,  in  both  events  of  there  being  or  not 
being  children  ;  but  if  the  testator  meant  that  he  should  continue  to  receive  the 
dividends  till  the  birth  of  children,  he  would  then  have  been  led  to  express  that 
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I  am  of  opinion,  therefore,  that  the  Plaintiff  M.  H.  Hammond  is  entitled  to 
receive  these  dividends. 

The  costs  o£  all  parties,  except  the  Bank,  must  be  paid  out  of  the  general  personal 
estate ;  the  Tsosta  ol  the  Bank,  who  are  made  parties  for  the  security  of  the  legacy, 
must  be  pud  out  of  t^e  capital  of  the  legacy. 


[39]  Bailey  r.  Wright.   Jan.  ni.  IfilS. 

Under  a  limitation  in  a  marriage-settlement  of  the  wife's  property,  in  default  of  her 
appointment,  for  her  next  of  kin  or  personal  representative,  the  husband,  taking 
a  prior  partial  interest,  is  not  entitled. 

This  cause  having  come  on  by  appeal  from  the  judgment  of  the  Matter  of  the 
Rolls  (18  Ves.  49),  the  Lord  Chancellor  confirmed  the  decree ;  remarking,  that 
the  nature  of  the  trust  of  the  sum  of  £200  bore  most  strongly  on  the  construction, 
and  that  the  husband  could  not  correspond  to  the  description  of  next  of  kin  or 
personal  representative  in  the  settlement,  because  the  benefit  which  he  claimed  in 
that  character,  was  one  to  arise  after  he  had  recovered  all  that  was  given  to  him  as 
husband. 


ROGEESON  V.  WHITTINGTON.    Feb.  5,  [1818]. 

By  tiie  order  directing  a  party  to  be  examined  as  a  witness  on  the  trial  of  an  issue, 
no  objection  is  waived,  except  tiiat  which  arises  from  his  being  a  party  in  the 
eanse. 

An  issue  devisavit  vel  fum,  having  been  directed  in  this  case,  and  the  time  appointed 
for  the  trial  having  expired,  Sir  Samuel  Bomilly  moved  for  an  order  that  it  might 
nov  be  tried,  and  uiat  the  Plaintiff  might  be  examined  as  a  witness. 

Mr.  Bell^  against  the  motion.  Two  questions  are  to  be  decided  by  this  issue : 
whether  the  suppraed  testator  was  competent  to  execute  a  will ;  and  whether  the 
will  is  forged.  The  Plaintiff  is  the  person  suspected  of  forgery.  He  is  at  law  an 
incompetent  witness,  aa  Plaintiff  in  the  cause,  and  as  a  legatee.  The  Court  will 
not  prevent  the  heir  from  trying  the  question  with  all  the  advantages  which  the 
law  confers  on  him 

[40]  The  Lord  Chancellor  [Eldon].  When  the  Court  directs  a  party  to  be  examined 
as  a  witness,  no  objection  is  waived  except  that  which  arises  from  his  being  a  party 
in  the  cause.  I  cannot  attend  to  the  suggestion  of  foi^ry ;  but  I  am  not  inclined 
to  deprive  the  heir  of  his  legal  advantage.  The  issue  must  be  tried  on  payment  of 
eoBtg,  and  the  Defendant  must  not  object  to  the  examination  of  Rogerson  on  the 
ground  of  his  being  Plaintiff  in  this  cause. 

Grawshay  v.  Collins.  Feb.  5,  [1818]. 

[S.  C.  3  Swan.  90.   See  the  Arbitration  Act,  1889  (52  &  53  Vict.  o.  49).] 

A  cause  having  been  referred  to  arbitration,  under  an  order  by  consent,  the  Court 
will  not  make  an  order  on  the  arbitrators  to  proceed.  The  parties  having  pro- 
ceeded  under  an  order  made  by  consent  for  referring  a  cause  to  arbitration, 
whether  it  is  competent  to  either  to  withdraw,  guCBre. 

On  ^e  1st  of  March  1817,  an  order  was  made  by  consent,  that  all  matters  in 
difference  between  the  parties  in  this  cause,  should  be  referred  to  arbitration.  After 
Kveoteen  meetings  had  been  held  by  the  arbitrators,  and  the  counsel  for  the 
Plaintifih  hsA  announced  that  he  had  finished  his  case ;  at  a  subsequent  meeting, 
a  elum  was  advanced  on  th'^  part  of  the  assignees  under  a  second  commission  of 
bankruptcy  issued  against  Mark  Ncble  (the  Plaintiffs  being  his  assignees  under  the 
firgt  commission),  when  tho  counsel  for  the  Defendant  Collins  declaring  that  he 
G.  XVI.— 10 
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would  not  assume  the  responsibility  of  advising  tiis  client  to  proceed  in  tlie  reference 
unless  some  arrangement  was  made  relative  to  that  claim,  the  meeting  was  dissolved. 
Collins  being  desirous  that  the  proceedings  under  the  reference  should  be  continued, 
but  the  Plaintiils  insisting  that  he  had  abandoned,  and  refusing  to  renew,  it,  he  now 
moved  that  the  arbitrators  might  proceed  in  the  reference. 

The  SoUcitor-General  [Gifford],  Mr.  Roupell,  and  Mr.  Beames,  for  the  motion. 
The  ease  is  brought  before  the  Court  at  the  request  of  the  arbitrators,  in  order  to 
decide  whether  the  transaction  [41]  amounted  to  a  termination  of  their  authority. 
Even  conceding  that  it  is  competent  to  a  party  to  withdraw  from  a  proceeding  under 
an  order  of  the  Court,  at  least  he  can  withdraw  only  by  formal  notification,  an 
express  retraxit.  No  such  step  has  been  taken  here ;  Collins  positively  svoan 
that  he  never  meant  that  the  arbitration  should  cease 

The  Lord  Chancellor  [Eldon].  The  question  whether  in  fact  Collins  terminated 
this  srbitration,  assumes  that  he  had  a  power  so  to  do  ;  the  other  party  must  have 
a  like  power ;  then  if  they  choose  to  terminate  it,  how  are  you  to  proceed  1  If  it 
is  argued  whether  under  an  order  of  Court  referring  matters  to  arbitration,  either 
party  can  determine  the  reference,  that  is  a  question  of  law  which  must  be  decided  ; 
but  I  have  nothing  to  do  with  the  question  of  fact. 

For  the  motion.  This  is  not  a  reference  by  agreement,  of  a  subject  not  in  litiga- 
tion ;  but  the  progress  of  a  suit  advanced  towards  judgment,  is  intercepted,  for 
the  purpose  of  transferring  the  question,  under  an  order  of  the  Court,  to  a  tribunal 
chosen  by  the  parties.  Ka.  order  obtained  by  cc-nsent  cannot,  in  general,  be  dia- 
oharged  at  the  instance  of  either  party  without  the  consent  of  the  other. 

Sir  8.  Romilly,  Mr.  Hart  ana  Mr.  Stephen,  against  the  motion.  It  is  not  clear 
whether  the  motion  (in  either  case  unprecedented)  is,  that  the  arbitrators  may  be 
at  liberty,  or  that  they  may  be  ordered,  to  proceed.  An  application  for  the  first 
purpose  is  nugatory ;  and  an  order  to  proceed  is  unnecessary,  if  this  authority-  is 
not  determined,  and  if  it  is  cannot  be  made  without  consent.  It  is  for  the  arbitrators 
to  decide  whether  their  authority  is,  or  is  not,  determined ;  [42]  they  must  exercise 
their  discretion  of  proceeding  ex  parte  {Wood  v.  Leake^  12  Ves.  412),  but  are  not 
entitled  to  the  opinion  of  the  Court. 

The  Solicitor-General  [Gifford],  in  replj.  The  Court  possesses  jurisdiction  to 
direct  the  proceedings  of  persons  who  have  undertaken  the  office  of  judge,  to  which 
it  has  appointed  them.  At  law,  the  parties  may  revoke  an  agreement  that  the 
submission  to  refer  should  be  made  a  rule  of  Court ;  but  a  submission  which  has 
been  made  a  rule  of  Court,  it  would  be  a  contempt  to  revoke.  (Milne  v.  Gratrix, 
7  East,  608.)  In  no  case  has  it  been  held  that  parties,  having  actually  proceeded 
with  an  arbitration  under  an  order  obtained  by  consent,  may  retract  that  consent, 
and  withdraw  from  the  control  of  the  Court. 

The  Lord  Chancellor  [Eldon].  The  object  of  this  motion  is  to  ascertain  to  the 
satisfaction  of  the  arbitrators,  whether  Collins  has  terminated  this  reference.  Suppos- 
ing that  I  were  to  decide  that  he  did  not  terminate  it,  the  very  hypothesis  on  which 
you  come  here  to  ascertain  that  fact,  entitles  the  Plaintii!  to  say,  if  he  is  dissatisfied 
with  mv  judgment,  that  he  will  determine  it. 

Witn  regard  to  the  question,  whether  the  parties  are  at  liberty  to  withdraw, 
in  many  cases  it  has  been  argued  that  arbitrators  under  an  order  of  the  Court, 
stand  in  the  place  of  the  Master ;  but  in  what  former  instance  has  it  ever  been 
contended  that  this  Court  can  make  an  order  on  them  to  proceed  t  If  they  have 
proceeded  and  made  their  award,  much  controversy  has  arisen  whether  exceptions 
may  be  taken  to  the  award ;  and  on  that  subject  it  may  be  sufficient  to  r^er  to 
the  case  of  Dick  v.  MUligan  (4  Bro.  C.  C.  117,  536  ;  2  Ves.  Jun.  23) ;  but  an  order 
on  arbitrators  to  proceed  is  what  I  never  before  heard  of.  [43]  The  short  way  would 
be  for  them  to  give  notice  to  the  Plaintiff  that  they  will  proceed,  unless  he  applies 
to  the  Court  to  stay  proceedings ;  but  I  wish  the  arbitrators  to  consider  what  must 
bo  the  state  of  the  Court,  if  whenever  any  difficulty  arises  before  them,  they  are 
to  come  here  and  take  its  opinion. 

Motion  refused. 
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Sir  iMARK  Wood,  Bart.  v.  Edmund  Griffith.   Feb.  10,  11,  12,  [1818]. 

[S.  C.  1  Wila.  Ch.  34.   See  James  v.  Kerr,  1889,  40  Ch.  D.  457.] 

The  specific  performance  of  an  award  may  be  compelled  in  equity,  on  the  principle 
that  the  award  only  ascertains  the  terms  of  a  previous  agreement  between  the 
jttrties  :  and  although  the  illegality  of  the  acts  of  which  it  directs  the  execution 
will  afford  a  ground  for  refusing  to  decree  the  performance,  the  Court,  consider- 
ing an  award  as  the  decision  oi  judges  chosen  by  the  parties,  will  not  examine 
vEetfaer  it  is  unreasonable. 

By  articles  of  agreement,  dated  15th  November  1797,  Michael  Hicks  Beach,  with 
the  consent  of  other  persons  interested,  agreed  to  sell  to  Edmund  Griffith,  for  £23,000, 
an  estate  called  the  East  Mark  estate  ;  and  by  an  indorsement  on  the  articles,  Mr. 
Griffith  declared  that  the  purchase  was  made  for  the  equal  benefit  cf  Sir  Mark 
Wood  and  himself.  In  the  same  year  possession  was  talcen  under  the  contract, 
and  £5000  were  paid  by  Sir  Ma^k  Wood,  on  account  of  the  purchase-money  :  in 
1799  a  farther  sum  of  £2000  was  paid  by  him ;  and  in  1800  a  lease  of  the  estate 
was  executed  by  Sir  Mark  Wood  and  Griffith  to  George  Webb  Hall,  for  a  term  of 
twenty-one  years,  at  a  rent  of  £1170.  On  the  24th  of  January  1806,  Beach  end 
the  other  Tendors  filed  a  bill  in  the  Court  of  Kzchequer  against  Sir  Mark  Wood,  QriMth, 
and  Ball.,  praying  the  specific  pOTformance  of  the  contract  for  the  purchase  of  the 
estate ;  and  in  that  cause  the  Court  directed  the  usual  reference  to  the  Deputy 
Remembrancer  to  inquire  whether  the  P]ainti&  could  make  a  good  title.  Disputes 
Iiaving  arisen  between  Sir  Mark  Wood  and  Griffith  concerning  the  management 
of  the  estate,  and  their  respective  rights  and  interests  therein,  and  various  suits 
having  been  instituted  by  them  against  each  other,  on  the  4th  of  July  1806,  by  an 
[44]  order  made  in  a  cause  then  depending  between  them  in  the  Court  of  King's 
Bench,  all  matters  in  difference  between  the  parties  were  referred  to  arbitration. 

By  his  award,  dated  the  9th  of  March  1809,  the  arbitrator,  after  declaring, 
aoLong  other  things,  that  a  sum  of  £1250  was  due  from  Mr.  Griffith  to  Sir  Mark 
Wood,  and  directing  payment  thereof  on  the  15th  of  June  next,  unless  it  should 
have  been  previou^  paid,  out  of  Griffith's  share  of  "  the  purchase-mon^  to  arise 

the  sale  of  the  said  estate  thereinafter  directed  to  be  sold,"  proceeded  in  the 
following  words : 

"  I  further  declare  and  award,  that  all  the  right,  title,  and  interest  of  the  said 
Sir  Ma^k  Wood  and  Edmund  Griffith  in  the  said  East  Mark  estate  ought  to  be  forth- 
with sold,  and  that  the  said  Sir  Mark  Wood  and  Edmund  Griffith  are  to  be  equally 
interested  in  and  liable  to  all  benefit  or  loss  which  may  ultimately  arise  or  happen 
from  such  sale.  And  inasmuch  as  the  said  Michael  Hicks  Beach  and  Henrietta 
Maria  his  wife,  Richard  Messiter,  and  Joseph  Pitt  have,  by  their  bill  filed  in  the 
Court  of  Exchequer  as  hereinbefore  mentioned  prayed  that  m  default  of  immediate 
payment  by  the  said  Sir  Mark  Wood  and  Edmund  Griffith  of  what  should  be  found 
due  to  the  said  Richard  Messiter  &nA  Joseph  Pitt,  for  principal  and  interest  on  the 
reudue  of  the  said  sum  of  £23,000,  the  said  estate,  or  a  competent  part  thereof, 
might  be  immediately  sold  under  the  decree  of  the  said  Court,  to  raise  the  amount 
(A  what  should  be  found  due  :  I  do  further  award  and  direct,  that  the  said  Sir  Mark 
Wood  do,  some  time  in  the  course  of  the  first  six  days  of  Easter  term  next,  or  so  soon 
afterwards  as  the  said  Court  shall  think  fit  to  hear  the  application,  cause  a  motion 
to  be  made,  praying  the  said  Court  to  direct  a  sale  of  the  said  East  Mark  estate  in 
one  lot,  by  public  auction,  before  the  Deputy  Remembrancer,  at  such  time  as  the 
said  Court  shall  think  proper  under  the  circumstances  of  the  [45]  case ;  but  with 
liberty  for  the  said  Sir  Mark  Wood  and  Edmund  Griffith  respectively  to  bid  for  the 
same  at  such  sale.  And  I  direct  the  said  Edmund  GrifRth  to  consent  to  such  appli- 
cation ;  or,  in  case  the  said  Plaintiffs  in  the  said  suit  shall  in  the  mean  time  apply 
to  the  said  Court  to  direct  such  sale,  I  award  and  direct  the  said  Sir  Ma/rk  Wood 
tnd  Edmund  Griffith  respectively  to  consent  thereto ;  and  in  either  of  the  said 
CMea,  I  direct  them  the  said  Sir  Mark  Wood  and  Edmund  Griffith  respectively  to 
coiuent,  that  if  he  shall  be  declared  the  purchaser  of  the  said  premises  at  such  sale, 
he  will  accept  such  title  thereto  as  the  said  Michael  Hicks  Beach  and  Henrietta 
Maria  his  wife,  Richard  Messiter,  and  Joseph  Pitt,  shall  be  able  to  make  thereto  ; 
and  that  he  shall  pay  his  purchase-money  and  complete  his  purchafe  forthwith." 
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The  arbitrator  then  directed  the  distribution  of  the  purchase-money,  in  case  the 
Court  of  Exchequer  should  order  such  sale,  first  in  satisfaction  of  the  sum  due  to 
the  vendorb,  then  of  the  advances  made  by  Sir  Mark  Wood,  and  afterwards  in  equal 
moieties  between  Sir  Mark  Wood  and  Griffith,  and  continued  as  follows  : 

"  But  in  case  the  said  Court  of  £xchec[uer  upon  such  application  as  aforesaid, 
shall  not  think  fit  to  direct  a  sale  of  the  said  estate,  then  I  direct  that  they  the  said 
Sir  Mark  Wood  and  Edmund  Griffith  shall,  within  fourteen  days  after  the  said 
Court  shall  have  signified  such  its  determination  thereon,  join  in  giving  a  proper 
authority  in  writing,  for  Messrs.  Hoggart  and  PhUlips  of  Broad-ttreetj  in  the  city 
of  London,  auctioneers,  to  sell  all  the  estate,  right,  title,  and  interest  of  them  the 
said  Sir  Mark  Wood  and  Edmund  Griffith  to  and  in  the  said  premises  by  public 
auction,  within  six  months  after  such  authority  shall  be  given,  at  which  sale  they 
the  said  Sir  Mark  Wood  and  Edmund  Griffith  respectively  are  to  be  at  liberty  tc 
be  bidders  :  and  the  monies  for  which  such  estate,  right,  title,  and  interest  to  and 
in  the  said  [46]  premises  shall  be  sold  at  such  sale,  shall,  after  payment  of  atl 
incidental  expences,  be  applied  in  the  same  manner  as  is  hereinbefore  tweeted  respect- 
ing the  surplus  of  the  purchase  money  of  the  said  estate,  if  sold  under  the  directions 
of  the  Court  of  Exchequer,  after  satisfying  the  payments  which  the  said  Court 
shall  direct  to  be  made  thereout  as  {foresaid.  Ana  in  either  of  the  cases  aforesaid, 
I  award  and  durect  that  they  the  said  Sir  Mark  Wood  and  Edmund  Griffith  respect- 
ively do  execute  all  proper  and  necessary  conveyances  of  the  said  wemises,  and 
every  part  thereof,  and  of  their  respective  rights  and  interests  in  and  to  the  same, 
to  the  purchaser  or  purchasers  thereof,  and  do  all  acts  necessary  to  carry  such  sale 
into  efiect.  But  if  m  either  of  the  cases  aforesaid  it  shall  appear,  that  the  said 
Michael  Hicks  Beach,  and  Henrietta  Maria  his  wife,  Richard  Messiter,  and  Joseph 
Pitt,  cannot  make  a  good  and  sufficient  title  to  the  said  premises,  or  any  part  thereof, 
or  if  for  any  other  reason  the  said  contract  for  the  sale  of  the  said  estate,  as  between 
the  said  last-mentioned  parties  and  the  said  Sir  Mc^k  Wood  and  Edmund  Griffith, 
cannot  be  carried  into  execution,  then,  inasmuch  as  the  said  Michad  Hicks  Beach, 
and  Henrietta  Maria  his  wife,  and  their  trustees,  are  not  parties  to  this  reference, 
it  does  not  appear  to  me  that  I  can  make  any  specific  award  concerning  the  said 
East  Mark  estate :  But  I  award  and  direct,  that  ii  upon  the  completion  m  any  sale 
of  the  said  estate,  or  of  the  interest  of  the  said  Sir  Mark  Wood  ana  Edmund  GriffUh 
therein,  as  hereinbefore  directed,  or  upon  the  vacating  or  rescinding  the  said  pur- 
chase contract,  for  want  of  a  good  title,  or  otherwise  as  {foresaid,  the  said  Sir  Mark 
■Wood  shall  not  receive  from  the  net  produce  of  such  sale,  or  from  the  said  M.  B. 
Beach,  or  the  said  trustees,  or  out  of  the  said  Court  of^Exchequer,  or  otherwise, 
the  whole  of  the  said  sums  of  £dOOO,^and  £2000,  so  advanced  by  him  as  aforesaid, 
with  such  interest  as  aforesaid,  then  and  in  that  case  the  said  Edmund  Griffith  shall 
make  good  and  pay  to  the  said  Sir  Mark  Wood  one  moiety  of  the  deficiency  of  the 
said  two  [47]  principal  sums  and  interest ;  and  if  in  either  of  the  said  last-mentioned 
cases,  the  sum  or  sums  to  he  received  by  the  said  Sir  Mark  Wood^shall  exceed  the 
said  sums  of  £6000,  and  £2000,  and  interest  as  aforesaid,  then  I  award  and  direct 
that  the  said  Edmund  Griffith  shall  be  entitled  to  one  moiet}  ai  such  excess,  and 
the  said  Sir  Mark  Wood  to  the  other  part  thereof." 

Within  the  first  six  days  of  Easter  term  after  the  date  of  the  award.  Sir  Mark 
Wood  accordingly,  with  the  consent  of  Griffith,  moved  in  the  cause  depending  in 
the  Exchequer,  that  a  sale  might  be  directed  of  the  East  Mark  estate ;  but  the 
Plaintiffs  in  the  Exchequer  opposing  the  motion,  it  was,  on  the  12th  of  Fd/ruarif 
ISU.  refused. 

Within  fourteen  days  after  the  refusal  of  that  application  Sir  Mark  Wood  gave 
written  notice  to  Griffith  of  his  readiness  to  join  in  authorizing  a  sale  of  all  the  estate, 
right,  title,  and  interest  of  himself  and  Griffith  in  the  East  Jf  orJkJestate,  pursuant  to 
the  award,  and  tendered  to  GriffUh  for  his  signature,  which  he  reused,  an  authority 
to  the  auctioneers  for  making  such  sale. 

The  bill,  filed  by  Sir  Mark  Wood,  stating  these  facts,  prayed  that  Griffith  might 
be  directed  specifically  to  perform  the  award  so  far  as  relates  to  the  sale  of  all  the 
estate,  right,  title,  and  interest  of  the  Plaintiff  and  the  Defendant  to  and  in  the 
East  Mark  estate,  and  forthwith  to  sign  the  authority  before  set  forth  to  enable 
the  auctioneers  to  make  such  sale,  or  that  it  might  be  referred  to  the  Master  to  settle 
a  proper  authority  for  that  purpo8e,[^and  that  the  Defendant  might  be  directed  to 
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sign  the  same  when  bo  settled  ;  and  that  he  might  be  directed  to  do  all  other  neceBsary 
acta  for  perfecting  auch  sale  on  his  part,  and  that  the  monies  to  arise  from  such  sale 
might  be  applied  according  to  the  directions  of  the  award. 

[48]  Defendant,  by  his  answer,  insisted  that  he  was  not  bound  to  execute 
an  authority  for  the  sale  of  the  estate,  it  being  uncertain  whether  the  vendors  could 
convey  a  good  title  ;  and  the  arbitrator  having  declared  that  in  case  of  their  inability 
so  to  do,  it  did  not  appear  to  him  that  he  could  make  a  specific  award  concerning  the 
estate,  and  in  the  event  of  the  rescinding  that  contract  for  want  of  a  good  title  or 
otherwise,  having  given  directions  for  the  settlement  of  the  business  between  the 
Plaintiff  and  the  Defendant. 

The  answer  further  represented,  that  in  Triniiif  term  1811,  the  Plaintifi,  by 
means  of  a  partial  and  xinfair  statement  of  the  award,  procured  a  writ  of  attachment 
against  the  Defendant  for  an  alleged  contempt  of  Court  in  not  giving  an  authority 
for  the  sale  of  the  estate  ;  when  the  Defendant,  having  in  his  answer  to  the  inter- 
rogatories exhibited  to  him,  stated  that  it  did  not  appear  that  the  vendors  could 
make  a  good  title,  he  was  reported  not  in  contempt,  and  the  writ  of  attachment 
was  quashed  :  and  the  answer  insisted  on  those  proceedings  as  confirming  the 
Defendant's  construction  of  the  award. 

The  answer  also  stated,  that  the  Defendant  had  advanced  large  sums  of  money 
in  the  management  and  concerns  of  the  estate,  and  that  a  compulsory  sale  with  a 
defective  title,  as  required  by  the  Plaintiff,  would  be  attended  with  great  detriment 
to  him. 

The  decree  made  by  the  Master  of  the  Bolls  on  the  22d  of  March  1814  declared, 
that  the  Defendant  was  bound  to  perform  his  part  of  the  award,  by  pining  with  the 
PlaintifE  in  the  sale  of  all  the  estate,  right,  title,  and  interest  of  the  Plaintiff  and 
Defendant  to  and  in  the  East  Mark  estate  ;  and  ordered,  that  the  Defendant  should 
join  the  PlaintifE  in  signing  an  authority  to  Messrs.  Hoggart  and  Phillips,  to  sell 
all  such  estate,  right,  title,  and  interest,  pursuant  to  the  award  accordingly  ;  and 
in  case  the  parties  differed  [49]  about  the  form  of  such  authority,  that  it  should  be 
referred  to  the  Master  to  settle  the  same  ;  and  that  the  Plaintiff  and  Defendant 
should  duly  sign  such  authority  when  so  settled ;  and  after  such  sale  should  have 
been  made,  that  the  Plaintiff  and  the  Defendant  should  respectively  execute  all 
proper  and  necessary  c(mveyances  of  their  respective  rights  and  interests  in  and  to 
the  Efut  Mark  estate  to  the  purchaser  or  purchasers  at  such  sale,  and  do  all  acts 
n-  cessary  to  carry  such  sale  into  effect ;  and  that  the  monies  for  which  the  said 
estate,  right,  title,  and  interest  should  be  sold,  after  payment  of  all  incidental  expenses-, 
should  be  paid  and  applied  in  such  manner  as  in  the  award  directed. 

On  the  23d  of  May  1815  an  order  was  made  by  consent,  for  a  reference  to  the 
Master  to  settle  and  approve  a  particular  and  conditions  for  the  sale  of  all  the  estate, 
right,  title,  and  interest  of  the  Plaintiff  and  Defendant  to  and  in  the  East  Mark  estate. 
On  the  15th  of  September  1815  the  sale  took  place,  and  Mr.  Farquhar  became  the 
purchaser  at  the  price  of  £10,100;  and  by  an  order  of  the  22d  of  January  1816,  it 
was  referred  to  the  Master  to  approve  a  proper  conveyance.  Before  the  sale  the 
Defendant  presented  a  petition  of  appeal  from  the  decree  at  the  Rolls  ;  and  having 
been  attached  for  refusing  to  execute  the  deed  of  conveyance  approved  by  the  Master, 
he  was  on  tha  11th  of  Jvly  1817  discharged,  on  executing  tne  deed  as  an  escrow, 
to  be  deposited  in  the  Master's  office,  and  abide  the  event  of  me  appeal. 

The  appeal  having  been  argued  on  a  former  day  by  Sir  Samuel  Romilly,  Mr. 
Leach,  and  Mr.  Cooke,  for  the  Phtintiff ;  and  by  Mr.  Hart,  and  Mr.  Spranger,  for  the 
Defendant,  the  Lord  Chancellor  now  gave  judgment. 

[50]  The  Lord  Chancellor  [Eldon].    This  case  presents  four  questions. 

1st.  What  is  the  meaning  of  the  award  1  It  is  contended  on  the  part  of  Sir 
Mark  Wood,  that  the  Court  of  Exchequer  having  refused  his  application  made  in 
obedience  to  the  award,  for  an  order  for  the  sale  of  the  estate,  inasmuch  as  that 
attempt  to  dispose  of  the  estate  became  ineffectual,  the  interest  of  himself  and  Griffith 
under  the  contract,  must  be  put  up  to  sale.  On  the  other  hand  it  is  urged,  that  till, 
by  the  report  confirmed,  it  appears  that  a  good  title  can  be  made,  it  was  not  the 
meaning  of  the  award  that  the  equitable  interest,  which  might  be  more,  or  less,  or 
nothing,  should  be  sold. 

2d.  (A  question  to  which  I  have  given  much  consideration^,  suppposing  the 
meaning  of  the  award  ascertained,  and  considering  an  award  bemg  founded  in  an 
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agreement  to  refer,  as  an  agreement  of  the  parties,  of  which  the  specific  performance 
may  be  enforced,  whether  the  award  may  not  be  in  its  nature  so  unreasonable,  that 
a  court  of  equity  will  !end  no  assistance  to  its  execution  1  A  doubt  founded  in  this 
instance  on  the  circumstance  that,  according  to  the  PlaintifF's  construction,  the 
arbitrator  orders  a  sale  before  it  is  known  that  a  good  title  can  be  made,  and  when 


that,  supposing  the  meaning  of  the  award  such  as  the  PlaintifE  contends,  it  requires 
the  parties  to  do  acts  which  would  amount  to  champerty  or  maintenance. 

4th.  Whether  the  construction  on  the  award  nas  been  alread;^  determined  ; 
the  Court  of  King's  [51]  Bench  having  dismissed  the  application  of  Sir  Mark  Wood, 
for  an  attachment  against  Griffilk,  on  the  report  of  its  officer  that  QriffUh  had  not 
been  guilty  (rf  a  breach  of  the  award  t 

On  the  decision  of  these  questions  depends  the  general  question,  Whether,  under  the 
circumstances,  the  decree  ol  the  Master  of  the  Rolls  ought  to  be  affirmed  or  reversed  ? 

The  decree  declares,  that  the  Defendant  is  bound  to  perform  his  part  of  the 
award,  by  joining  with  the  FlaintifF  in  the  sale  of  all  their  estate,  right,  title,  and 
interest,  to  and  in  the  East  Mark  estate.  On  that  principle  the  decree  proceeds  ; 
and  the  subsequent  ordering  part  is  calculated  only  to  carry  it  into  efEect.  The 
circumstance!  of  the  case  are  these  :  In  1797  the  vendors  entered  into  a  contract 
with  Griffith  and  Wood,  for  the  sale  of  the  estate,  at  the  price  of  £23.000 ;  in.  the 
same  year  possession  was  taken  ;  and  the  history  of  this  case  may,  I  think,  amount 
to  a  demonstration  that  the  Court  acts  with  something  like  justice,  when,  as  in 
later  times,  it  insists  that  purchasers  taking  possession  of  the  estate  shall  not  retain 
the  price.  The  purchase-money  was  not  put  into  a  neutral  estate  between  the 
parties,  as  perhaps  in  all  cases  of  possession  by  the  purchaser  it  ought  to  be ;  but 
Sir  Mark  Wood  paid  on  account  of  the  joint  contract,  in  1797  £6000,  and  in  1799 
£'2000,  and  in  1800  he  executed  a  lease,  by  which  he  incurred  an  obligation  to  main- 
tain the  lessee  in  the  enjoyment  of  the  estate,  for  no  less  a  term  than  twenty-one  years. 
In  1806  the  vendors  filed  a  bill  in  the  Exchequer  to  compel  performance  of  the  con- 
tract ;  and  the  Defendants  in  that  suit  putting  in  question  not  the  contract,  but 
the  title,  the  Court  of  Exchequer  had  only  to  refer  it  to  the  Remembrancer  to  inquire 
whether  a  good  title  could  be  made.  It  must  be  admitted  that  the  case  is  not  without 
difficulty  ;  for  the  reference  was  directed  in  1807,  and  the  Remembrancer  has  not 
yet  resolved  that  single  question.  It  ap-[52]-pear8  that  previously  to  1809,  GrifHth 
and  Wood  had  unfortunately  engaged  with  each  other  in  various  suits  at  law  and  in 
equity,  all  which  were  referred  to  the  decision  of  the  arbitrator,  and  decided  by  his 
award.  The  question  on  the  appeal  is,  whether  the  Master  of  the  Rolls  has  rightly 
construed  that  award  t 

It  is  extremely  clear  that  every  award  must  be  certain  and  final ;  but  it  has. 
particularly  in  more  modern  times,  been  considered  the  duty  of  the  Court,  in  con- 
struing an  award,  to  find  that  it  is  certain  and  final ;  and  instead  of  leaning  to  a 
construction,  which  in  efEect  would  destroy  nine-tenths  of  the  awards  msule,  if 
possible  to  put  one  consistent  sense  on  all  the  terms.  In  considering  the  meaning  of 
this  award  relative  to  the  sale  of  the  estate,  it  must  be  recollected  that  the  business 
of  the  arbitrator  was  to  settle  the  differences  between  Griffith  and  Wood  ;  and  that 
the  Court  of  Exchequer,  or  the  vendors.  Plaintiffs  in  that  Court,  might  not  consent 
to  the  sale  of  the  interest,  su'  h  as  it  was,  or  that  property  so  circumstanced  might 
not  meet  with  a  buyer  ;  and  that  notwithstanding  the  direction  to  sell,  the  estate 
might  thus  remain  unsoki. 

The  direction  for  the  sale  of  the  right,  title,  &c.,  is,  according  to  its  incontrovertible 
meaning,  a  direction  that  all  the  right,  title,  and  interest  in  the  estate  (those  words 
nevor  having  been  before  used  in  the  award)  should  be  forthwith  sold.  The  arbitra- 
tor seems  to  have  intended  a  sale  not  only  of  the  right,  title,  and  interest,  but  of  the 
estate  itself,  if  it  tould  he  brought  to  sale.  The  direction  is  express  that  Wood  and 
Griffith  shall  consent  to  a  sale,  and  shall,  if  either  of  them  becomes  the  purchaser, 
accept  such  title  as  the  Plaintiffs  in  the  Exchequer  can  make.  Attending  to  the 
constant  language  and  practice  of  this  Court,  where  it  is  repeatedly  held  that  a  party 
has  by  his  acts  rendered  it  impossible  for  him  to  object  to  a  title,  and  coupling  that 
with  this  express  direction,  it  cannot  be  doubted  that  if  the  [53]  Plaintiff  or  Defendant 
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bought  tbe  estate,  they  must  take  such  title  aB  could  be  made.  The  arbitrator  though 
he  could  compel  them  to  consent  to  the  sale,  yet  could  make  no  such  effectual  order  on 
the  Tendors,  who  were  not  jnrties  to  the  reference.  He  foresav  that  they  might 
choose  to  retain  the  estate,  notwithstanding  the  objections  to  the  title,  rather 
thwa  carry  it  to  sale  subject  to  the  depreciation  arising  from  those  objections. 
Providing  for  the  event  of  their  withholding  their  consent,  he  says,  that  in  case  the 
Court  of  Exchequer  should  not  think  fit  to  direct  a  sale,  Griffith  and  Wood  shall  give 
authority  to  sell,  not  the  estate,  but  all  the  right,  title,  and  interest.  Here  is  no 
qualification,  no  direction  that  the  sale  shall  depend  on  the  Remembrancer's  report 
that  the  title  is  good. 

Then  comes  the  clau-e  on  which  so  much  difficulty  has  arisen  "  fiut  if  in  either 
of  the  cases  aforesaid  it  shall  appear,  that  the  said  M.  H.  Beack^  &c.,  cannot  make  a 
good  title,  &c.,  it  does  not  appear  to  me  that  I  can  make  any  tpecific  award  concerning 
the  said  Eatt  Mark  estate."  (See  the  clause,  1  Swans.  46.)  It  occurred  to  the 
arbitrator,  that  it  might  finally  appear  that  a  title  could  not  be  made  to  this  estate, 
that  the  purchasers  would  not  be  obliged  to  take  it.  and  that  therefore  in  certain 
events  which  might  happen  he  could  not  make  a  specific  award  respecting  the  estate 
itself.  Does  that  render  the  award  less  final  and  certain  with  respect  to  Griffith 
and  Wood  %  Being,  as  I  say  they  were,  the  owners  of  the  estate  in  equity,  they  had  a 
right,  subject  to  considerations  of  law  to  which  I  shall  presently  advert,  to  sell  such 
right,  title,  and  interest  as  they  had.  It  is  impossible  on  a  fair  enusition  to  contend, 
tlut  the  arbitrator  meant  by  this  clause  to  defeat  all  the  prior  clauges.  In  the  con- 
struction of  an  award  the  Court  is  bound,  so  far  as  the  terms  will  admit,  to  give  to  it 
Buch  a  meaning  as  shall  render  it  conclusive ;  and  not  by  the  construction  of  [54]  one 
part  to  defeat  another.   That  is  my  opinion  on  the  first  point. 

It  is  said  that  this  opinion  clashes  with  the  judgment  of  the  Court  of  King's 
Bench ;  I  think  not ;  but  were  it  otherwise,  if  upon  investigation  I  become  con- 
vinced that  their  judgment  is  wrong,  I  should  violate  my  duty  by  adopting  it  in 
preference  to  that  which  I  think  right. 

One  difficulty  which  I  confess  I  felt,  I  shall  now  state,  together  with  the  grounds 
on  which  I  have  at  length  overcome  it.  That  a  bill  will  lie  for  the  specific  performance 
of  an  award  is  clear,  because  the  award  supposes  an  agreement  between  the  parties, 
and  contains  no  more  than  the  terms  of  that  agreement  ascertained  by  a  third  person ; 
and  then  the  bill  calls  only  for  a  specific  performance  of  an  agreement  in  another 
shape :  but  the  Court  has  always  exercised  the  discretion  of  withholding  its  assistance 
for  the  performance  of  unreasonable  agreements.  I  was  much  struck  with  the  con- 
sideration of  this  as  an  agrrament  to  sell  an  estate  under  the  circumstances  in  which 
the  arbitrator  has  directed  a  sale ;  the  very  fact  that  the  title  is  in  dispute  in  the 
Court  of  Exchequer,  must  throw  a  damp  on  the  proceedings  and  depreciate  the 
property. 

No  one  will  dispute  this  proposition,  that  if  a  man  offers  to  sell  an  estate  in  fee 
simple,  and  it  appears  that  he  is  unable  to  make  a  title  to  the  fee  simple,  he  cannot 
refuse  to  make  a  title  to  alt  that  he  has.  The  purchaser  may  insist  on  having  his 
estate  such  as  it  is.  The  vendor  cannot  say  that  he  will  give  nothing,  because 
he  is  unable  to  give  all  that  he  has  contracted  to  give.  If  a  person  possessed  of  a 
term  for  100  years,  contr^acts  to  sell  the  fee,  he  cannot  compel  the  purchaser  to 
take,  but  the  purchaser  can  compel  him  to  convey,  the  term,  and  this  Court  will 
[66]  arrange  tne  equities  between  the  parties.  But  the  present  agreement  is  to 
Iw  regard^  as  an  agreement  embodied  in  an  award  ;  and  the  question  is,  wluit 
is  the  effect  of  an  agreement  coming  into  a  court  of  equity  in  that  shape :  and 
that  question  must  be  considered  witn  reference  to  the  cases  in  which  Courts  have 
determined,  that  they  will  conform  to  the  opinion  of  judges  chosen  by  the  parties, 
if  judges  so  chosen  erroneously  decide  a  question  of  law,  the  Court  will  abide  by 
that  decision.(l)  Upon  that  principle  I  am  of  opinion  that  the  objection  of  the 
unreasonableness  of  this  award  cannot  be  sustained. 

It  is  then  contended  that  the  performance  of  the  award  will  involve  the  parties 
in  the  guilt  of  champerty  and  maintenance.  It  must  be  admitted,  that  neither 
this  Court  nor  any  other  will  enforce  an  agreement  by  which,  if  carried  into  execu- 
tion, the  parties  would  be  compelled  under  the  process  of  u  court  of  justice,  to  do 
that  whicn  in  the  view  of  justice  is  criminal.  In  many  of  the  proceedings  relative 
to  this  award;  on  motions  for  rules  for  an  attachment,  and  to  discharge  rules 
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&c.,  this  objection  might  have  been  ur^ed;  but  without  adverting  to  that  circum- 
stance, let  UB  now  consider  the  foundation  of  the  objection  accordmg  to  the  settled 
practice  of  the  Court.  I  have  referred  to  a  class  of  cases  in  which  this  Court  has 
been  in  the  habit  of  deolarine,  that  a  party  who  contracts  for  the  purchase  of  an 
estate  in  fee  simple,  is  entitlM  to  what  the  vendor  can  give.  It  is  extremely  clear 
that  an  equitable  interest  under  a  contract  of  purchaae,  may  be  the  subject  of  sale. 
A  [66]  person  claiming  under  that  contract,  becomes  in  equity  a  trustee  for  the 
personB  with  whom  he  afterwards  contracts  ;  without  entering  into  any  covenants 
for  that  purpose,  they  are  obliged  to  indemnify  him  from  the  consequence  of  all 
acts  which  he  must  execute  for  their  benefit ;  and  a  court  of  equity  not  only  allows, 
but  actually  compels,  him  to  permit  them  to  use  his  name,  in  all  proceedings  fur 
obtaining  the  benefit  of  their  contract.  Assuming  that  the  award  directs  the  sale 
of  the  estate,  right,  title,  &c.,  before  the  determination  of  the  suit  in  the  Exchequer, 
what  is  that  but  what  happens  every  day  1  If  Grifflih  and  Wood^  during  the 
pendency  of  the  suit  in  the  Exchequer,  sold  the  estate  to  A.  B.,  he  would  have  a 
right  in' a  court  of  equity,  to  insist,  as  purchaser  of  the  estate,  that  they  should 
convey  to  him  the  fee  simple,  or  such  title  as  they  had.  So  insisting,  he  claims 
no  more  than  they  would  be  entitled  to  claim,  if  they  had  not  sold  their  equitable 
interest ;  having  sold,  they  become  trustees  of  that  equitable  interest  :  their  vendee 
acquires  the  same  right  which  they  had  ;  that  is,  a  right  to  call  on  the  original 
vendors,  indemnifying  them  against  all  costs  and  charges,  for  the  use  of  their  names 
to  enable  them  to  execute  the  subcontract,  by  which  they  have  undertaken  to  trans- 
fer their  benefits  under  the  primary  contract.  If  I  were  to  suffer  this  doctrine 
to  be  shaken  bv  any  reference  to  the  law  of  champerty  or  maintenance,  I  should 
violate  the  established  habits  of  this  Court,  which  has  always  given  to  parties  enter- 
ing into  a  subcontract,  the  benefit  which  the  vendors  derived  from  the  primary 
contract. 

I  think  that  the  opinion  of  the  Court  of  King's  Bench  was  not  against  the  con- 
tract ;  but  if  it  were,  it  would  be  my  duty  as  a  Judge,  with  all  respect  to  their 
authority,  to  express  ray  own  judgment.  The  opinion  of  that  Court  on  an  attach- 
ment, is  in  truth  little  more  than  the  opinion  of  their  officer.  It  is  a  consolation 
to  me,  that  if  I  am  wrong  [57]  in  this  case,  my  error  may  be  corrected  elsewhere ; 
but  I  have  taken  great  pains  to  be  right. 

The  decree  must  be  affirmed. 

March  14.  On  this  day  Mr.  Cooke  moved,  on  the  part  of  the  Plaintiff,  that 
the  conveyance  executed  by  the  Defendant,  might  be  delivered  out  of  the  Master's 
office,  to  be  executed  by  the  Plaintiff,  and  delivered  to  JTarguAar,  the  purchaser. 

The  Lord  Chamxllor  [Eldon].  The  suit  originated  in  a  bill  filed  by  Sir  Mark 
Wood,  praying  the  specific  performance  of  the  award.  The  late  Meuter  of  the  Rolls 
thought,  that  by  their  agreement  so  ascertained,  the  parties  bound  themselves 
to  brmg  to  sale  their  interest  in  the  estate,  the  title  to  which  had  not  yet  been  shown 
to  be  good,  and  during  the  pendency  of  a  suit  in  the  Exchequer  between  them 
and  the  vendors,  and  of  a  reference  in  that  suit  to  the  officer  of  the  Court  to  ex- 
amine the  title.  He  held  that  the  parties  had  agreed,  if  the  estate  itself  could  not 
be  sold,  to  a  sale  of  their  right,  title,  and  interest ;  a  species  of  property  which  must 
be  carried  to  market  surrounded  by  difficulties  and  embarrassments.  The  pur- 
chaser of  their  interest  in  the  contract  might  certainty,  if  a  good  title  could  not 
be  made,  compel  repayment  from  the  original  vendors  of  the  sums  advanced  by 
Wood ;  and  he  would  probably  be  considered  as  having  a  lien  on  the  estate  to  that 
amount ;  but  it  might  be  foimd  that  those  vendors  had  no  interest  in  the  estate, 
and  in  that  case  the  purchaser  would  have  only  a  personal  demand  against  the 
individuals  who  received  the  money. 

I  repeat  that  I  proceeded  to  the  confirmation  of  this  judgment  most  unwill- 
ingly ;  because  it  occurred  to  me  that  it  was  next  to  impossible  that  such  an  in- 
terest could  be  [58]  sold  otherwise  than  to  the  loss  and  disadvantage  of  one,  at  least, 
of  the  persons  who  had  entered  into  the  contract.  I  took  pains  to  persuade  myself 
that  the  award  had  not  the  meaning  imputed  to  it  by  the  Master  of  the  Bolls  ; 
but  being  finally  of  opinion  that  such  was  its  meaning,  1  could  not  refuse  to  decree 
the  specific  performance  of  the  award,  considered  as  an  agreement  between  the 
parties.  The  objections  of  the  Defendant  appeared  to  me  imtenable.  I  thought 
it  impossible  to  maintain,  that  the  Oourt,  in  enforcing  the  performanre  of  an  agree- 
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ment  embodied  in  an  award,  applies  exactly  tlie  same  principles  as  in  the  case  of 
a  common  agreement  between  A.  and  B.  Having  submitted  to  a  judge  chosen 
by  themaelTM,  the  parties  give  to  his  acta  an  authority  which  the  Court  would 
not  allow  to  their  own.  If  the  objection  that  the  acts  which  the  award  directs 
amount  to  champerty  or  maintenance  can  be  sustained,  I  am  satisfied  that  this 
Court  has  almost  daily  decreed  a  violation  o!  the  law. 
The  order  must  be  made,  but  I  shall  give  no  costs. 

(1)  On  the  question  in  what  cases  a  mistake  in  law  vitiates  an  award,  see  Campbell 
r.  Twml&w,  1  Price,  81.  Steff  v.  Andrews,  2  Madd.  6.  Wohlenberg  v.  LagemaUy 
6  Taunt  255.  Chace  v.  Weahnore,  13  East,  357.  Young  v.  Walter,  9  Ves.  364. 
Kent  V.  Elstob.  3  Bast,  13.  Ainsley  v.  Goff,  Caldwell  on  Arbitration,  p.  53.  Chvng 
V.  Ching,  6  Ves.  282,  and  the  authorities  there  cited.  Chi  the  efEect  of  unreason- 
ableness, see  Ives  v.  Metcalfe^  1  Aik.  64,  and  the  oases  collected  in  Caldwll  on  Arbitm- 
ium,  p.  108, 109. 


After  an  order  for  the  taxation  of  a  solicitor's  bill,  staying  proceedings  at  law  till 
the  report„the  solicitor  having  died  before  a  report,  and  no  measures  having  been 
taken  for  continuing  the  taxation,  his  administratrix  proceeding  at  law  against 
the  client,  was  held  not  to  have  committed  a  contempt. 

On  the  13th  of  June  1816,  an  order  was  made,  on  the  petition  of  the  Defendant, 
for  a  reference  to  the  Master  to  tax  the  bill  of  his  solicitor,  the  Defendant  submit- 
ting to  pay  what  should  appear  due  on  such  taxation ;  and  the  order  directed 
that  all  proceedings  at  law  against  the  petitioner  on  account  of  the  bill  should  be 
staged  until  after  the  Master  had  made  his  report.  On  the  7th  of  April  1817. 
before  a  report  had  been  made,  the  solicitor  died  intestate ;  and  on  the  15th  of 
January  last,  his  administratrix  caused  [69]  the  defendant  to  be  arrested  and  held 
to  bail  for  the  amount  of  the  bill  of  costs.  On  this  day  the  Defendant  moved  that  the 
administratrix  and  her  solicitor  might  be  committed  for  a  contempt. 

Sir  Samuel  Romilly  and  Mr.  Wakefield,  for  the  motion.  The  taxation  may 
proceed  without  a  fresh  order,  notwithstanding  the  death  of  the  solicitor ;  the 
Defendants  undertaking  to  pay  the  amount  when  ascertained,  is  binding  on  him 
in  favour  of  the  representatives. 

Mr.  Wingfield,  against  the  motion.  The  death  of  the  solicitor  terminated 
the  proceedings  under  the  order  ;  nor  is  any  explanation  given  of  the  Defendant's 
delay,  in  suffering  the  interval  between  the  death  in  AprU  1817,  and  the  com- 
mencement of  the  action  at  law  in  January^  to  elapse  without  any  attempt  to  revive 
the  order. 

The  Lord  Chancellor  [Eldon].   It  is  impossible  to  visit  this  proceeding  as  a 

contempt. 

Motion  refused,  with  costs ;  the  administratrix  consenting  to  an  order  for 
the  Master  to  proceed  on  the  taxation,  and  the  Defendant  undertaking  to  pay 
to  her  what  on  such  taxation  shall  appear  due,  with  a  stay  of  all  proceedings  at 
iaw.-Reg.  Lib.  A.  1817.  fo.  552. 


On  a  reference  in  a  petition  under  Stat.  52  Geo.  3,  c.  101,  the  Master  may  receive 

afiSdavits  in  evidence. 

In  November  1815,  on  a  petition  presented  under  the  act  providing  a  summary 
remedy  in  cases  of  abuses  of  trusts  created  for  charitable  purposes  (stat.  52  Geo. 
3,  c.  lOi),  an  order  was  made  directing  certain  inquiries  before  tne  Master  (1  Madd. 
92).  In  proceeding  on  the  reference  the  Master  received  affidavits  in  evidence ; 
and  having  made  hia  report,  a  petition  was  presented  b^^  the  original  petitioners 
to  eonfim  it  and  carry  it  into  execution.   A  counter  petition  was  then  presented, 
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insisting  that  the  proceeding  of  the  Master,  in  receiving  affidavits  in  evidence, 
was  contrary  to  the  established  usage  of  the  Master's  office,  and  to  the  practice 
of  the  Court,  and  that  he  ought  to  have  made  bis  report  upon  the  evidence  of  wit- 
nesses examined  before  him.  or  before  commissioners  upon  interrogatories;  and 
therefore  praying  that  the  Master  might  be  directed  to  review  his  report,  and 
to  take  the  evidence  relative  to  the  matters  referred  to  him  by  interrogatories. 

Mr.  Hart  and  Mr.  PhUlimore,  in  support  of  the  second  petition.  The 
Master  has  erred  in  persisting,  against  the  protest  of  the  petitioners,  to  receire 
affidavits.  No  clause  in  the  statute  on  which  these  proceedings  are  founded, 
authoriseB  such  a  departure  from  the  established  usage,  or  acludes  the  parties 
from  that  r^ht  of  oroBS-examination  which  could  not  have  been  denied  to  them 
under  an  inuirmation^  The  statute  declares,  that  it  shall  be  lawful  for  the  dis- 
tinguished persons  whom  it  enumerates,  to  hear  petitions  "  in  a  summary  way, 
and  upon  amdavits  or  such  other  evidence  as  shall  be  produced  upon  such  hearing, 
to  determine  the  [61]  same  "  ;  but  it  contains  no  regulation  relative  to  the  pro- 
ceedings in  the  Master's  office,  and  introduces  no  innovation  in  the  practice  there. 
That  practice  is  founded  on  the  incontrovertible  principle,  that  the  purposes  of 
justice  are  better  attained  by  examination  on  interrogatories,  with  the  opportunity 
of  cross-examination,  than  by  affidavits,  in  which  the  deponent,  instead  of  being 
sworn  to  divulge  the  whole  truth,  swears  only  to  the  truth  of  what  he  stat«;  a 
statunent  in  which  the  person  who  prepares  it,  is  careful  to  insert  nothing  un- 
favourable to  hia  case.  The  inexpediency  of  a  deviaticm  from  that  practice  is  strongly 
evinced  in  the  present  instance,  by  the  loose  and  general  expressions  in  the  affidavit 
on  which  the  Master  has  founded  his  report.  On  former  occasions  the  Court  hu 
held  itself  bound  to  a  strict  construction  of  the  act  {Ex  parte  Bees,  3  Ves.  &  Beames, 
10 ;  Ex  parte  Brown,  Coop.  295)  ;  and  in  the  spirit  of  those  decisions  will  refuse 
to  interpret  it  as  authorizing,  in  the  absence  of  an  express  direction,  by  implication 
and  inference,  so  dangerous  an  innovation  in  the  rules  of  evidence. 

Sir  Samuel  Romuly,  Mr.  Bell,  and  Mr.  Heald.  The  Masters  have  generally 
understood,  that  on  references  in  causes,  they  may  proceed  on  affidavits  or  interroga- 
tories at  their  discretion ;  but  in  this  case  the  Master  has  no  choice  ;  it  is  not  com- 
petent to  him  to  examine  on  interrogatories.  The  legislature  has  created  a  new 
tribunal,  to  which  a  jurisdiction  is  committed  in  ^rtain  specified  cases ;  neither  the 
court  so  constituted,  nor  the  Master  acting  as  its  organ,  has  any  authority  to  proceed 
otherwise  than  as  directed  by  the  act.  The  express  direction  is  to  proceed  in  a  sum- 
mary way,  and  by  affidavit.  It  is  vain  to  insist  on  the  conveyance  of  cross-examina- 
tion ;  the  Court  has  no  power  to  exhibit  interrogatories.  It  has  been  argued  on 
the  other  side  that  no  evidence  can  be  good  against  a  person  who  has  not  an  oppor- 
tunity of  crosB-[62]-examination  ;  but  that  argument  is  confronted  by  whole  classes 
of  cases.  In  bankruptcy,  in  lunacy,  on  interlocutory  applications  in  courts  of  law 
as  well  as  equity,  on  motions  to  set  aside  judgments,  and  for  delivery  of  annuity  deeds ; 
in  all  these  instances  evidence  is  taken  on  affidavit.  The  examination  of  the  party 
on  interrogatories,  proceeds  on  very  different  principles,  from  the  examination  of  a 
witness ;  and  is  only  a  mode  of  compelling  that  discovery  to  which  his  opponent  is 
entitled.  Under  this  statute  neither  the  <^urt  nor  the  Master  has  any  authority  to 
enforce  the  attendance  of  witnesses. 

Mr.  Hart,  in  reply.  There  is  no  ground  for  contending  that  the  legislature  meant 
to  abolish  the  ordinary  course  of  proceeding.  The  order  under  which  we  are  now- 
arguing,  directs  that  the  parties  shall  be  examined  on  interrogatories  ;  on  what 
principle  can  the  Court,  retaining  that  power,  hold  itself  excluded  from  the  regular 
examination  of  witnesses  % 

The  Master  of  the  Holls  [Sir  Thomas  Plumer],  I  shall  not  finally  dispose  of  the 
general  question,  but  at  present  I  am  strongly  of  opinion  that  the  proceeding  of 
the  Master  is  right.  The  question  is  not  whether  the  Master  has  drawn  a  correct 
conclusion  from  the  evidence,  but  whether  he  ought  to  have  received  affidavits, 
or  to  have  directed  examination  on  interrogatories  1  Whether  the  proper  mode  of 
proceeding  under  the  statute,  is  by  analogy  to  the  proceedings  in  causes  1  The 
statute  creates  a  new  tribunal,  to  decide  in  a  summary  way,  on  petition,  by  a  mode  of 
proceeding  quite  new  in  all  its  parts.  A  petition  presented  by  any  two  or  more 
persons,  on  the  subject  of  certain  trusts,  is  to  be  heard  and  determined  on  affidavit, 
or  such  other  evidence  as  shall  be  produced.   Unquestionably  had  the  same  points 
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arisen  before  the  Court,  no  objection  could  have  been  made  if  they  had  been  decided 
on  affidavits.  [63]  The  question  is,  whether  the  Master  is  to  observe  a  mode  of  pro- 
ceeding different  from  the  Court  1  The  act  does  not  in  terms  direct  a  reference 
to  the  Master ;  but  why,  when  the  case  comes  before  him,  is  he  to  be  guided  by 
the  analogy  of  a  cause,  to  which,  in  every  other  stage,  the  proceedings  are  not  analo- 
gous 1  The  objection  that  difficult  questions  are  unfit  to  be  decided  by  affidavit, 
is  an  objection  to  the  act.  The  Court  clearly  may  proceed  by  affidavit.  Can  the 
Master  originate  a  mode  of  proceeding  difEerent  from  that  prescribed  by  the  act  ? 
Is  he,  instead  of  applying  to  the  Court  for  direction,  ^himself  to  institute  a  new  course  ? 
The  Master  may  properly  ask  what  power  he  has  to  issue  a  commission.  This 
is  a  summary  jurisdiction,  and  must  be  exercised  strictly  in  the  mode  appointed. 
Had  it  been  intended  that,  in  the  ulterior  proceedings,  a  course  should  be  pursued 
different  from  that  originally  prescribed  to  the  Court,  would  not  the  legislature 
have  specified  that  course  t  With  respect  to  analogy,  in  causes,  you  have  the 
analogy  of  proceeding  in  the  manner  contended  for  by  the  petitioners  ;  on  petitions 
in  bankruptcy,  lunacy,  &c.,  you  have  the  analogy  of  proceeding  by  affidavit.  Why 
on  a  petition,  is  the  Master  to  adopt  the  analogy  of  proceedings  in  a  cause  1  a  course 
which  the  legislature  lays  aside,  and  for  which  it  substitutes  petition  ;  a  summary 
proceeding  by  petition  and  affidavit.  In  cases  of  petition  it  is  the  established  practice 
to  decide  difficult  questions  on  affidavit.  The  court  might  direct  a  different  mode 
of  proceeding ;  but  the  question  is,  whether  the  Master  can  himself  institute  a 
new  course  1    1  cannot  say  that  the  Master  did  wrong  in  proceeding  on  affidavit. 

Feb.  16.  On  this  day  his  Honour  said,  that  he  retained  the  opinion  which  he 
had  before  expressed,  and  dismissed  the  counter-petition. 

[64]  Oabteb  v.  Bean.  Rolls.  Jan.  27,  F^,  6, 1818. 

A  cowkeeper,  all  his  transactions  of  buying  and  selling  being  incidental  to  the  occupa- 
tion of  farmer,  grazier  or  drover,  is  exempted  from  the  operation  of  the  bankrupt 
laws,  by  Stat.  6  Geo.  2,  c.  30,  §  40. 

The  bill  in  this  case,  filed  by  one  of  the  executors  of  Edward  Pillbeam,  deceased, 
against  his  co-executors,  and  the  persons  interested  in  the  real  estates  of  the  testator, 
stated,  that  in  consequence  of  devastavits  committed  by  his  co-executors,  judgment* 
at  law  had  been  obtamed  by  the  creditors  of  the  testator  against  the  plaintiff  person- 
ally ;  and  charging  that  the  testator  was,  at  the  time  of  his  decease,  a  trader  within 
the  meaning  of  some  of  the  laws  in  force  against  bankrupts  (by  Stat.  47  Geo.  3,  c.  74, 
the  real  estates  of  traders  are  assets  for  the  payment  of  all  their  debts),  prayed  an 
account  of  the  personal  estate,  and  a  declaration,  that  the  freehold  estate  was  subject 
to  make  good  the  deficiency  of  the  personal  estate,  and  if  necessary,  a  sale  for  that 
purpose. 

The  testator,  at  the  time  of  his  death,  carried  on  the  business  of  a  cowkeeper. 
It  appeared  in  evidence,  that  the  business  consisted  in  buying  and  selling  cows 
and  calves,  and  selling  milk ;  that  the  testator  bought  cows  for  the  purpose  of 
making  a  profit  by  selling  the  milk,  and  when  they  became  dry  and  yielded  no 
milk,  fattened  and  sold  them ;  that  he  kept  a  stock  of  20  or  30  cows,  and  bought 
grains,  hay,  and  distillers'  wash,  as  food  for  them ;  that  he  occupied  about  38  acres 
of  meadow  land,  the  better  to  enable  him  to  carry  on  the  business  of  a  cowkeeper, 
grazing  his  cows  thereon,  and  making  hay  for  them ;  that  he  did  not  carry  on 
the  business  of  a  farmer,  b^  ploughing  land,  and  sowing,  reaping,  and  selling  corn  ; 
that  the  place  at  which  his  ousiness  was  conducted,  was  separate  from  any  other 
of  his  concerns,  and  exclusively  appropriated  to  the  business  of  a  cowkeeper ;  and 
that  he  exercised  no  other  trade. 

[65]  Mr.  Hwt  and  Mr.  Ahercromhy,  for  the  Plaintiff. 

Mr  Agar  and  Mr.  Parker,  for  the  Defendants,  in  addition  to  the  printed  authori- 
ties, cited  Ex  parte  Ledyard,  from  a  note  of  Mr.  Montague.  ("  Cow- keeping,  by  gracing 
the  cows  and  selling  the  milk,  seems  not  to  be  a  trade.    17th  August  1800.") 

The  Master  of  the  Rdls  [Sir  Thomas  Plumer].  In  order  to  entitle  the  Plaintiff 
to  an  account  of  the  real  estate,  it  must  appear  that  the  testator  was  a  trader  within 
the  meaning  of  the  bankrupt  laws.  The  facts  are,  that  the  testator  was  a  cow- 
keeper, occupying  38  acres  of  pasture  land ;  that  he  purchased  large  quantities 
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of  cowB,  and  keeping  them  while  a  profit  could  be  made  by  selling  the  milk,  when 
they  became  unfit  for  that  purpose,  fatted  and  sold  them.  I  am  clearly  of  opinion, 
that  such  transactions  amount  not  to  a  trading  within  the  meaning  of  the  bankrupt 
laws.  The  cases  of  Mills  v.  Hughes  {Willes,  588),  and  Bolton  v.  Sowerby  (11  East, 
274),  exclosiTe  of  Ex  parU  Ledyard,  decide  the  question.  Farmers,  graziers,  and 
drovers,  are  expressly  exempted  from  the  operation  of  the  bankrupt  laws  (5  Geo.  2, 
c.  30,  §  40,  made  perpetual  by  37  Geo.  3,  c.  124) ;  and  the  term  drover  denotes, 
not  a  driver,  but  a  dealer  in  droves,  of  cattle.  All  the  transactions  of  buying  and 
selling  in  which  the  testator  was  engaged,  are  referable  to  some  one  of  these  three 
characters ;  as  the  occupier  of  pasture  land,  he  was  a  farmer  and  grazier ;  as  a 
dealer  in  cattle,  a  drover  ;  and  "  a  person  cannot  be  less  exempt  from  the  operation 
of  the  bankrupt  laws,  because  he  is  exempted  partly  as  a  farmer,  partly  as  a  grazier, 
and  partly  as  a  drover,  for  the  several  acts  done  by  him  in  those  respective  characters." 
(Per  Lord  Ellenborough,  11  East,  111.) 

[66]  The  bill  therefore,  so  far  as  it  seeks  an  account  of  the  real  estate,  must  be 
dismissed  with  costs. 


Jones  v.  Curry.   Bdls.   Feb.  10, 13,  IG,  [1818]. 

[S.  C.  1  Wils.  Ch.  24.    See  Parker  r.  Marchant,  1843,  1  Y.  &  C.  C.  C.  312  ;  Jnnes 
y.  Sayer,  1851.  3  Mac.  &  G.  617  ;  In  re  MUls,  1886,  34  Ch.  D.  190.] 

The  will  (attested  by  three  witnesses)  of  a  person  having  a  power  to  dispose  of  a 
fund  consisting  partly  or  real  estates,  and  partly  of  household  furniture,  linen, 
and  plate,  containing  a  gift  of "  all  my  estates  and  effects  of  whatsoever  denomina- 
tion, and  of  "  my  household  furniture,  with  linen  and  plate,"  is  not  an  execution 
of  the  power.  Parol  evidence  is  not  admissible  to  show  the  inadequacy  of  the 
personal  estate  of  the  testatrix  to  satisfy  the  purposes  of  the  will ;  but  with  regard 
to  real  estate,  parol  evidence  would  be  admissible  for  that  purpose,  if  an  intention 
to  pass  realty  appeared  on  the  will. 

WUliam  Browne,  by  his  will,  dated  17th  January  1810,  gave,  devised,  and 
bequeathed  unto  Thomas  Curry  and  Edtoard  Drury,  and  the  survivor  of  them, 
ana  the  heirs,  executors,  and  administrators  of  such  survivor  for  ever,  a  moiety 
of  certain  freehold  hereditaments,  and  also  all  his  household  furniture,  beds,  bedding, 

Slate,  linen,  and  china,  and  all  his  stock  in  trade,  money,  and  securities  for  money, 
ebts,  and  all  the  residue  of  his  real  and  personal  estate  and  efiects,  upon  trust 
to  permit  Isabella  Common,  the  wife  of  Rdtert  Common,  to  have  the  free  use  and 
enjoyment  of  his  household  furniture,  beds,  bedding,  plate,  linen,  and  china,  during 
her  life ;  and  after  her  decease,  upon  trust  ^to  dividb  and  distribute  the  same  house- 
hold furniture,  beds,  bedding,  piate,  linen,  china,  or  the  monies  arising  from  the 
sale  thereof,  in  case  the  same  should  be  sold,  unto  and  equally  among  the  issue, 
child,  or  children  of  Isabella  Common^  and  to  the  issue,  child,  or  children  of  such 
of  them  as  should  be  then  dead,  and  in  default  of  any  such  issue,  child,  or  children, 
or  in  case  of  any  such  issue,  child,  or  children,  who  should  die  before  attaining 
the  age  of  21  years,  without  leaving  lawful  issue  who  should  attain  that  age,  and 
be  living  at  the  death  of  Isabella  Common,  then  the  testator  directed  that  his  said 
household  furniture,  beds,  bedding,  plate,  linen,  and  china,  should  go  unto  such 
person  or  persons  to  whom  Isabella  Common  should,  by  her  last  will  and  testament, 
notwithstanding  her  coverture,  give  and  bequeath  the  same ;  and  the  testator 
farther  directed  his  trustees  to  sell  and  dispose  of  his  stock  in  trade,  and  get  in  all 
his  outstanding  estate  [67]  and  effects,  ana  place  out  the  monies  arising  therefrom 
upon  government  or  real  securitira,  and  to  pay  all  the  rents,  interest,  dividends, 
and  proceeds  of  his  said  freehold  premises,  and  of  the  residue  of  all  lUs  personal 
estate  and  effects  whatsoever,  imto  Isabella  Common  for  her  life,  and  after  her  decease, 
to  convey,  assign,  transfer,  &c,  all  his  said  freehold  premises,  and  all  the  residue 
of  his  personal  estate,  unto  and  equally  among  all  and  every  her  issue,  child,  or 
children,  and  to  the  issue,  child,  or  children  of  such  of  them  as  should  be  then  dead, 
at  their  respective  age  or  ages  of  21  years  ;  and  in  default  of  any  such  issue,  child, 
or  children,  or  in  case  of  any  such  issue,  child,  or  children,  who  should  all  die  before 
attaining  the  age  of  21  yeara,  without  leaving  lawful  iasue  who  should  attain  that 
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age,  and  be  Hving  at  the  decease  of  Isabella  Common,  then  be  directed  that  his 
sud  freehold  premises,  and  all  the  said  residue  of  his  real  and  personal  estate  and 
efiects  whatsoever,  should  go  unto  such  jwrson  or  persons  to  whom  she  should, 
bj  her  last  will  and  testament,  notwithstanding  her  coverturei  give,  derise,  and 
bequeath  the  same. 

William Brovme  died  on  the  27th  of  April  1811,  m  the  life  of  Isabella  Common, 
who  having  survived  her  husband,  died  on  the  5th  of  March  1815,  without  issue. 
Her  will,  dated  the  25th  of  September  1812,  executed  and  attested  so  as  to  pass 
real  estates,  was  in  the  following  words  :  "  I  give  and  bequeath  unto  my  father 
and  mother,  Thomas  and  Ann,  all  my  estate  and  effects  of  whatsoever  denomination, 
except  the  sum  of  £10  per  annum  unto  my  sister  Mary  until  she  marries,  with 
half  of  my  trinkets  and  clothes,  the  other  half  unto  my  sister  Ann  Pearson^  with 
the  sum  of  £100,  to  be  paid  six  months  after  my  decease,  and  the  same  sum  unto 
my  sister  Mtury  after  her  marriage ;  but  in  case  she  should  not  marry,  the  £10 
per  annum  to  be  r^ularly  paid  evei^  half  year :  at  the  decease  of  my  father  and 
mother,  the  property  to  be  equally  divided  between  my  brothers  and  sisters,  share 
and  share  alike  :  and  in  case  Ann  Pearson  [$8]  dies  before  she  receives  her  legacy, 
the  sum  to  be  the  property  of  Thomas,  son  of  Thomas  and  Ann  Pearson  ;  likewise 
my  household  furniture,  with  linen  and  plate,  to  be  equally  divided  between  Ann 
and  Mary,  my  sisters ;  an  inventory  to  be  taken  as  soon  as  my  decease,  and  not 
to  be  divided  until  the  decease  of  my  father  and  mother.  I  give  and  bequeath 
the  sum  of  £50  unto  John  Common,  son  of  Bobert  Common  deceased,  to  be  paid 
when  he  shall  arrive  at  the  age  of  21  years ;  but  if  he  dies  before  that  time,  it  must 
sink  into  the  residue  of  my  estate  and  efltecta."  The  will  concluded  with  a  bequest 
d  a  gold  ring  to  be  purchased^ 

The  bill,  filed  by  the  father  and  mother,  and  brothers  and  sisters  of  Isabella 
Common,  stated,  that  exclusively  of  a  mortgage  debt  of  £100,  and  of  a  sum  of  £100 
due  from  the  Plaintiff  Thomas  Jones,  which  she  considered  as  lost,  Isabella  Common 
was  not,  at  the  time  of  making  her  will,  or  at  her  death,  possessed  of  or  entitled  to 
any  household  furniture,  plate,  linen,  or  china,  or  any  real  or  peraonal  estate  what- 
soever, which  had  not  belonged  to  the  testator,  William  Browne,  or  come  to  her 
possession  under  or  by  virtue  of  his  will :  and  insisting  that  Isabella  Common  had 
an  absolute  interest  in  the  case  of  her  dying  without  issue,  in  the  real  and  personal 
estates  of  William  Brovme,  or  at  least  that  his  real  and  personal  estates,  subjected 
to  her  disposal  imd  appointment,  were  weU  appointed  and  disposed  by  her  will, 
prayed  a  dieclaration  to  that  effect,  and  a  eonveyance  and  account. 

By  the  parol  evidence  offered  on  the  part  of  the  Plaintiffs  it  appeared,  that  the 
household  mmiture,  plate,  and  linen  of  the  testator  Brovme,  instead  of  being  sold 
on  his  death,  were  removed  to  the  residence  of  Isabella  Common,  and  possessed  by 
her  during  her  life  ;  that  her  husband  died  insolvent,  and  that  she  had  no  property 
beyond  what  she  derived  under  the  will  of  Brovme,  except  the  [69]  sums  mentioned 
in  the  bill,  and  three  sets  of  window  curtains. 

Mr.  Trower  and  Mr.  Mathews,  for  the  Plaintiffs,  having  declined  to  argue  the 
point  made  by  the  will,  that  Isabella  Common  took  an  absolute  interest  under  the 
will  of  Browne,  and  admitting  that  she  took  only  an  interest  for  life  with  a  power 
of  disposition,  contended  that  her  will  was  a  valid  execution  of  the  power.  It  hag 
long  been  settled  that  an  express  reference  to  the  power  is  not  necessary.  Probert 
r.  Morgan  (1  Atk.  440.  But  see  the  case  stated  from  the  Begister's  Book,  Sugden 
on  Povoers,  p.  282),  Andrews  v.  Emmot  (2  Bro.  C.  C.  297),  Bennet  v.  Ahurrow  (8 
Vet.  616).  Any  instrument  (having  the  prescribed  formalities),  by  which  the 
party  intended  to  execute  the  power,  of  whatever  nature,  or  in  whatever  terms 
expressed,  will  amount  to  a  valid  execution.  The  only  question  is,  whether  it  con- 
tains evidence  of  that  intention.  In  the  case  of  Bennett  v.  Aburrow  (8  Ves.  GIG), 
the  late  Master  of  the  Rolls  says,  "  This  is  always  a  question  of  intention,  whether 
the  party  meant  to  execute  the  power  or  not.  Formerly  it  was  sometimes  required, 
that  there  should  be  an  expr«is  reference  to  the  power.  But  that  is  not  necessary 
pow.  The  intention  may  be  collected  from  other  circumstances ;  as  that  the  will 
includes  something  the  party  had  not  otherwise  than  under  the  power  of  appoint- 
nient ;  that  a  part  of  the  will  would  be  wholly  inoperative,  unless  applied  to  the 
pover."  ThaA  is  the  doctrine  which  must  decide  tlus  case.  The  testatrix  had  no 
personal  property  sufficient  to  satisfy  the  purposes  of  her  will ;  having  no  more 
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than  the  8Um  of  £100,  she  bequeaths  two  sums  of  that  amount,  and  an  annuity 
of  £10 ;  having  no  household  furniture,  plate,  or  iinen,  she  makes  a  general  bequest 
of  all  her  property  of  those  descriptions ;  her  will  therefore,  unless  considered  as  an 

execution  of  the  power,  [70]  remains  inoperative.  The  attestation  of  her  will  by 
three  witnesses,  is  a  demonstration  that  she  designed  it  as  an  execution  of  the  power. 
No  motive  can  be  assigned  for  that  form  of  attestation,  but  an  intention  to  pass 
real  estate  ;  and  she  could  pass  none  except  by  virtue  of  her  power.  That  circum- 
stance brings  this  case  within  the  authority  of  Standen  v.  Standen  (2  Ves.  Jun. 
589,  affirmed  on  appeal,  Standen  v.  Macnab,  6  Bro.  P.  C.  by  Toml.  193),  sanctioned 
by  Bradly  v.  Westcot  (13  Ves.  453).  That  the  words  of  the  will,  "  all  my  estate 
and  effects,"  are  sufficient  to  pass  the  absolute  interest  in  real  property,  is  too  clear 
for  argument.    Barnes  v.  Patch  (8  Ves.  604).   Doe  v.  Langlands  (14  East,  370). 

Mr.  Hart  and  Mr.  Parker,  for  the  Defendants.  Admitting  that  a  direct  reference 
to  the  power  is  no  longer  required,  at  leaat  the  intention  to  execute  the  power  must 
appear  by  necessary  implication  on  the  face  of  the  instrument,  which  must  be 
incapable  of  rational  explanation,  except  as  an  exercise  of  the  power.  The  question 
in  this  case  is  not  whether  the  testatrix  intended  to  execute  the  power,  but  whether, 
on  the  face  of  the  will,  she  has  given  sufficient  evidence  of  that  intention  %  The 
Court  cannot  receive  as  evidence  the  circumstances  of  her  personal  estate.  A  will 
of  personalty  is  ambulatory  during  the  life  of  the  testator,  and  speaks  not  from 
the  date,  but  from  the  death.  The  inadequacy  of  a  testator's  personal  property  at 
the  date  of  the  will,  to  satisfy  the  bequests  which  it  contains,  afiords  no  proof  of 
an  intention  to  dispose  of  a  fund  over  which  he  possesses  a  power,  because  he  may 
calculate  on  an  accession  of  fortune ;  nor  can  a  like  inadequacy  at  the  death,  when 
the  will  operates,  be  evidence  of  his  intention  at  the  antecedent  period  of  its  date. 
To  that  fact  therefore  the  Court  cannot  advert.  Nannock  [71]  v.  Horton  (7  Vet. 
391),  Jones  v.  Tucker  (2  Mer-  533).  The  will  contains  nothing  which  evinces  a 
design  to  exercise  the  power.  The  words  may  be  sufficient  to  pass  realty,  but  do 
not  necessarily  denote  that  intention  ;  nor  can  it  be  collected  from  the  form  of 
attestation.  Doe  v.  Rout  (7  Taunt.  77.  H.  C.  ;  '2  Marsh.  397).  The  will  not  only 
contains  no  reference  to  the  power,  but  is  in  terms  expressly  confined  to  the 
property  of  the  testatrix. 

Feb.  16.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  first  point  origin- 
ally made  by  the  Plaintiffs  in  this  case,  that  Isabella  Common,  under  the  will  of 
Browne,  took  an  absolute  estate  in  the  event  of  her  dying  without  issue,  has  been 
very  properly  abandoned.  It  is  clear  that  she  took  only  an  interest  for  her  life 
with  a  power  of  disposition.  The  Plaintifis'  case  is  therefore  reduced  to  the  second 
point,  that  her  will  is  a  valid  execution  of  the  power. 

The  first  question  is,  whether  the  Court  can  collect,  on  the  face  of  the  will,  so 
far  as  respects  personalty,  an  intention  in  the  testatrix  to  pass  this  property  ;  I  say 
on  the  face  of  the  will,  because  it  is  now  clear  that  the  Court  cannot  look  beyond 
the  will.  Whatever  is  the  inadequacy  of  a  testator's  property  to  satisfy  the  terms 
of  the  will,  and  whatever  may  be  the  conviction  of  the  Court  of  his  intention  to 
execute  the  power,  the  state  of  his  personalty,  at  the  time  of  the  will  or  of  the  death, 
cannot  be  examined  for  the  purpose  of  collecting  evidence  of  his  intention.  In  Jones 
v.  Tucker,  as  strong  a  case  as  can  be  stated,  the  testatrix  had  given  the  precise  sum 
of  £100,  of  which  she  was  empowered  to  dispose,  having,  as  was  alleged,  no  other 
fund  to  satisfy  that  bequest ;  yet  the  Master  of  the  Rolls,  although  he  declared 
his  private  opinion  that  she  designed  to  dispose  of  the  fund,  which  was  the  subject 
of  her  power,  [72]  refused  an  inquiry  into  the  circumstances  of  her  personal  estate. 
In  the  present  case,  bo  far  as  respects  personal  property,  it  is  clear  that  nothing 
on  the  face  of  the  will  denotes  an  mtent  to  dispose  of  this  fund.  The  will  purports 
to  pass  the  property  of  the  testatrix,  in  terms  appropriate  for  that  purpose  ;  without 
reference  to  the  power,  or  to  any  thing  which  is  the  subject  of  it.  On  this  instru- 
ment the  judgment  of  the  Court  must  be  founded ;  nor  can  I,  consistently  with 
the  principles  to  which  I  have  adverted,  receive  the  evidence  that  has  been  offered 
of  the  insufficiency  of  the  testatrix's  personal  property  to  satisfy  the  purposes  of 
her  will. 

The  only  remaining  question  (and  but  for  that  the  case  would  hardly  be  open 
to  argument)  is,  whether  so  far  as  the  real  estate  is  concerned,  an  intention  to 
exercise  her  power  can  be  collected  from  the  will,  and  from  the  extrinsic  evidence. 
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to  which  on  the  subject  of  realty  the  Court  is  permitted  to  resort.  On  that  point 
there  is  a  shade  of  novelty  in  this  case ;  but,  notwithstanding  an  anxiety  to  support 
the  will,  I  should  not  fee)  justified  in  pronouncing  a  judicial  opinion  that  the  tes- 
tatrix designed  to  pass  this  real  property.  The  case  of  Standen  v.  Standen  has 
established  that  with  regard  to  real  estate,  the  Court  may  examine  whether  the 
circumstances  of  the  testator's  property  are  such  as  to  give  effect  to  the  will ;  and 
if  this  will  had  contained  an  unequivocal  devise  o£  realty,  the  Court,  under  the 
authority  of  that  decision,  must,  in  order  to  give  operation  to  an  instrument, 
which  would  otherwise  be  inoperatiTe,  have  resorted  to  the  fund  the  subject  of 
the  power.  But  this  will  contains  no  words  which  will  be  without  operation  unless 
referred  to  the  power.  On  the  contrary,  the  testatrix  uses  terms  of  generality, 
'  all  my  estate  and  effects  of  whatever  denomination."  That  clause  would  embrace 
all  her  real  and  personal  property,  but  would  it  go  beyond  that  1  Can  it  extend 
to  what  is  not  the  property  of  the  testatrix  '{  The  words  are  not  a  specific  £73]  de- 
scription of  any  estate,  or  of  any  species  of  interest ;  but  adapted  to  comprehend 
every  thing  which  was,  and  to  exclude  every  thing  which  was  not,  a  part  of  her 
property.  In  order  to  apply  them  to  property  not  her'a,  we  must  reject  the  pro- 
noun "  my,"  and  say,  that  by  the  phrase,  my  estate  and  effects,  she  meant  to  give 
what  was  not  her  own  ;  that  would  be  not  to  construe,  but  to  contradict  the  words 
of  the  will.  The  distinction,  notwithstanding  some  expressions  of  Lord  Bosslyn 
in  Standen  r.  Standm,  being  now  established  between  property  and  power,  these 
words,  containing  no  direct  reference  to  any  particular  fund,  nothing  in  description 
to  enable  the  Court  to  collect  her  intention  to  exercise  her  power,  are  not  sufficient 
to  designate  with  due  certainty,  property  not  her  own,  but  of  which  she  was 
empowered  to  dispose.  Though  she  had  no  real  estate,  she  might  have  personal 
property  of  various  descriptions,  and  the  terms  would  be  satisfied  by  passing  that. 

I  am  bound  therefore  by  the  doctrine  of  the  Court,  to  consider  the  will  of  Isabella 
Common  as  confined  to  her  property,  and  not  comprehending  the  fund  over  which 
she  had  a  power. 

Bill  dismissed,  without  costs  except  as  against  the  trustees. 

[74]  Davis  v.  The  Duke  of  Marldorough.  Jan.  15,  20,  March  4,  1818. 

The  estates  which  by  stat.  5  Ann.  c.  3,  for  perpetuating  the  memory  of  the  great 
actions  performed  by  the  Duke  of  M.,  are  limited  to  the  then  Duke  for  life,  re- 
mainder to  S.  his  Duchess  for  life,  remainder  to  the  heirs  male  of  the  body  of 
the  Duke,  remainder  to  all  and  every  his  daughters,  in  such  manner  as  the  titles 
are  therein-before  limited,  in  order  that  they  may  always  *  ^  along  and  be 
enjoyed  with  the  titles  and  dignities,"  with  a  proviso  restraining  alienation  to 
the  prejudice  of  the  persons  in  remainder,  are  not  inalienable,  and  the  rents 
and  profits  may  be  effectually  aliened  by  the  jwrson  in  possession,  as  against 
himself  The  pension  granted  by  stat.  5  Ann.  c.  4,  "  for  the  more  honourable 
support  of  the  dignities  "  of  the  Duke  of  M.,  and  his  posterity,  payable  out  of  the 
revenues  of  the  Post-Office.  to  such  person  severally  and  successively  to  whom 
the  same  should  come  by  virtue  of  that  act,  with  a  proviso  that  the  acquaintance 
of  every  such  person  should  be  a  sufficient  discharge,  is  inalienable.  A  motion 
for  a  receiver  therefore,  by  an  annuitant,  to  secure  whose  annuity  the  Duke  had 
executed  an  indenture  for  conveying  the  estates  and  the  pension  to  a  trustee, 
was  granted  as  to  the  estates,  and  refused  as  to  the  pension. 

By  letters  patent  of  the  5th  of  May  1705,  Queen  Anne  having  been  enabled 
by  stat.  3  &  4  Anne,  c.  G),  granted  the  honour  and  manor  of  Woodstoclc,  and  the 
hundred  of  Woollon,  to  John  Duke  of  Marlborough,  his  lieire  and  assigns  for  ever. 
By  stat.  5  Anne,  c.  3  (entitled  "  an  act  for  the  settling  of  the  honours  and  dignities 
of  / ohn  Duke  of  Marlborough  upon  his  posterity,  and  annexing  the  honour  and  manor 
of  Woodstock,  and  house  of  Blenheim,  to  go  along  with  the  said  honours"),  for  per- 
petuating the  memory  of  the  great  actions  performed  by  the  Duke,  after  enacting 
that  the  titles  and  dignities  which  hod  been  granted  to  him  and  the  heirs  male  of 
his  body,  should  on  failure  of  issue  male,  be  vested  in  his  daughters  successively, 
in  a  course  of  devolution  therein  particularly  de-scrihod.  it  was  enacted,  to  the  intent 
that  the  honour,  manor,  and  park  of  Woodstock,  and  the  house  then  erecting  there 
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called  Blenheim,  and  the  hundred  of  WooUon,  should  always  fl|o  along  and  be  enjoyed 
with  the  titles  and  dignities  aforesaid,  that  the  Duke  should  be  seised  of  the  said 
honour,  manor,  &c.,  for  life ;  and  that  ^ter  his  decease  the  same  should  remain 
to  Sarah  his  Duchess  for  life  ;  and  after  her  decease  to  the  heirs  maJe  of  the  body 
of  the  Duke ;  and  for  default  of  such  issue  to  all  and  every  the  daughters  of  the 
Duke,  in  such  manner  as  the  titles  were  [75]  the  rein-before  limited.  By  the  fourth 
section  of  the  act,  a  power  of  leasing  was  given  to  the  then  Duke  and  Duchess ; 
and  the  fifth  section  contained  the  following  proviso  :  "  That  neither  the  said  Duke 
of  MarWoraughy  or  the  heirs  male  of  his  body,  nor  any  of  his  daughters,  or  the  heirs 
male  of  their  bodies,  or  any  other  person  to  whom  the  premises  shall  come  or  descend 
by  virtue  of  the  limitations  aforesaid,  shall  have  any  power  by  fine  or  recovery, 
or  any  other  act,  assurance,  or  conveyance  in  the  law,  to  hinder,  bar,  or  disinherit 
any  the  person  or  persons  to  or  upon  whom  the  said  muiors,  house,  lands,  tene- 
ments, hereditamentB,  or  premises,  are  hereby  vested  or  limited,  from  holdmg  or 
enjoying  the  same,  according  to  the  limitations  before  in  this  act  mentioned,  other 
than  and  except  such  leases  as  the  said  Duke  imd  Duchess  may  make,  by  virtue 
of  the  powers  herein-before  mentioned,  and  such  other  leases  as  tenants  in  tail  may 
and  are  enabled  to  make,  by  virtue  of  the  statute  made  in  the  two-and-thirtietb 
year  of  the  reign  of  King  Henri/  the  Eighth,  and  grants  of  lands  or  tenements  held 
by  copy  of  Court  Roll,  according  to  the  customs  ofthe  respective  manors  aforesaid ; 
but  all  such  fines,  recoveries,  act,  assurances,  and  conveyances,  other  than  such 
leases  and  grants  by  copy  as  aforesaid,  shall  be,  and  are  hereby  declared  and  enacted 
to  be  void." 

By  Stat..  5  Anne,  c.  4  (entitled,  "  an  act  for  settling  upon  Jo/in  Duke  of  Marl- 
borough, and  his  posterity,  a  pension  of  £6000  per  annum,  for  the  more  honourable 
support  of  their  dignities,  in  like  manner  as  his  honours  and  dignities,  imd  the 
honour  and  manor  of  Woodstock,  and  house  of  Blenheim,  are  already  limited  and 

settled  "),  reciting  among  other  things  the  preceding  statute,  and  the  wish  of  the 
House  of  Commons  to  make  some  provision  for  the  more  honourable  support  of 
the  Duke's  dignities  in  his  posterity,  a  pension  of  £5000  (issuing  out  of  the  revenues 
of  the  Post  Office)  was  granted  to  the  Duke  for  life,  and  after  his  decease  to  Saralt, 
his  Duchess,  for  life,  and  after  her  de-[76]^5ease  to  such  persons  severally  and  success- 
ively to  whom,  and  in  such  manner  as,  the  title,  honours,  and  dixnitiee,  arc  by 
the  preceding  act  limited.  After  directing  that  the  annuity  should  be  paid  by  the 
post-masters,  &c.,  to  John  Duke  of  Marlborough,  and  "  to  all  othera  severally  and 
successively  to  whom  the  same  should,  after  the  decease  of  the  said  Duke,  come, 
descend,  remain,  or  belong  by  virtue  of  this  act "  ;  and  that  the  acquittances  of  the 
Duke,  and  of  every  such  other  person,  should  be  i  sufficient  discharge,  the  act  contuns 
a  proviso,  "  that  neither  the  said  Duke  of  Marlborough,  or  any  person  to  whom  the 
said  annuity  or  yearly  pension  of  £5000  hereby  enacted  to  be  paid  as  aforesaid, 
shall  come,  descend,  remain,  or  belong,  by  virtue  of  the  limitations  aforesaid,  shall 
have  power  by  any  act,  assurance,  or  conveyance  in  the  law  whatsoever,  to  hinder, 
bar,  or  disinherit  any  the  person  or  persons,  to  whom  the  said  annuity  or  yearly 
pension  is,  by  virtue  of  this  act,  limited  or  appointed  to  come,  descend,  or  remain, 
from  holding,  enjoying,  receiving,  or  taking  the  same,  according  to  the  limitations 
thereof  made  by  this  act,  but  that  every  such  act,  assurance,  or  conveyance  shall  be, 
and  is  hereby  declared  and  enacted  to  be,  void." 

The  bill  stated,  that  by  indenture  of  the  21st  of  Marefi  1811,  George  Duke  of 
Marlborough,  then  Marquis  of  Blandford,  in  consideration  of  the  sum  of  £9!)1>, 
granted  to  the  Plaintiff  an  annuity  of  £155  for  the  term  of  99  years,  if  the  Duko 
should  80  long  live,  and  for  securing  payment  of  the  annuity,  conveyed  to  a  trustee 
the  manors  and  hereditaments  comprised  in  the  act  of  Anne,  and  the  pension  of 
£5000  per  annum,  for  a  term  of  500  years,  to  commence  from  the  death  of  the 
then  Duke  of  MaTlborough,  together  with  certain  other  estates  for  the  residue  of 
the  respective  terms  to  which  the  Duke  was  entitled  therein  (subject  to  certain 
annuities),  ujwn  trust  among  other  things,  if  the  annuity  should  bo  in  arrear  50  days, 
by  the  rents  and  profits  of  the  estates,  or  by  felling  timber,  or  by  sale  of  underwood  or 
[77]  fixtures  on  the  prcQiises,  to  raise  sums  for  payment  of  the  arrears,  with  power  of 
sale  if  the  annuity  should  be  in  arrear  for  three  months ;  and,  by  the  same  indenture, 
the  Duke  assigned  the  pension  of  £5000  (from  the  decease  of  the  then  Duke)  to  the 
same  trustee,  upon  trust  to  secure  the  Plaintiff's  annuity  j  and  nominated  the 
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trustee  his  attorney  to  demand  and  receive  the  pension  ;  and  the  Duke  and  the 
trintee  appointed  Bobert  Withy  their  receiTer  of  the  rents  and  profits  of  the  premises 
conTeyed,  with  a  proviso  that  Wiihy  should  not  act  unless  the  annuity  should  be 
in  arrear  for  six  months. 

After  farther  stating  the  death  of  the  late  Duke  of  Marlborough  on  the  30th  of 
January  1817,  and  that  the  annuity  had  been  unpaid  and  in  arrear  since  the  21at  of 
September  1815,  the  bill  charged  that  the  Duke  of  Marlborough  had  confessed  judg- 
ments to  divers  persons,  alleged  to  be  creditors  of  the  Duke,  for  divers  sums,  whose 
names,  and  the  particulars  of  whose  demands,  the  Plaintiff  was  unable  to  set  forth, 
but  whom  he  believed  not  to  be  bona  fide  creditors  of  the  Duke,  and  that  they  had 
sued  out  and  executed  writs  of  elegit  against  the  hereditaments,  estates,  and  premises 
comprized  in  the  indenture  of  the  21st  of  March  1811,  and  were  then  in  possession 
of  the  said  estates,  and  tbat  by  reason  of  the  prior  inoumbranoes  afiecting  the  said 
estates,  and  particularly  of  a  term  of  600  years  created  by  an  indenture  of  the  18th  of 
March  1811,  to  secure  an  annuity  of  £165  granted  by  the  Duke  to  one  Philips^ 
the  Plaintifi  was  deprived  of  his  legal  remedies  against  the  same. 

The  bill  prayed  an  account  of  the  arrears  of  the  Plaintifi's  annuity,  and  payment 
(according  to  its  priority)  of  the  amount,  by  sale  or  mortgage  of  the  premises  com- 
prized in  the  indenture  of  21st  March  1811,  a  provision  for  the  security  of  the  future 
payments,  and  the  appointment  of  a  receiver  of  the  rents  and  profits  of  the  estates, 
and  of  the  pension  of  £5000.  « 

[78]  On  this  day  Mr.  Hart  and  Mr.  Seion,  for  the  Plaintiff,  moved  that  it  might 
be  referred  to  the  Master  to  approve  a  proper  person  to  be  the  receiver  of  the  rents 
and  profits  of  Blenheim  House  and  Woodstock  Park,  and  of  the  pension  of  £5000 
per  annum. 

Sir  Samuel  BomUlyt  Mr.  Belly  and  Mr.  Hampson,  against  the  motion^  An 
order  for  a  receiver  cazmot  be  granted  in  the  absence  of  judgment  creditors  who 
are  in  possession  of  the  estates  under  writs  of  elegit.  Before  the  Court  will  entertain 
the  application,  they  must  be  made  parties  to  the  suit.  But  independently  on  this 
prelimmary difficulty, 'an  insuperable  objection  arises  fromthe  nature  of  theproperty. 

The  pension  payable  out  of  the  revenues  of  the  Post  Office,  granted  (according 
to  the  express  terms  of  the  act)  (Stat.  5  Ann.  c.  4)  as  a  provision  for  maintaining 
the  dignity  of  the  dukedom  in  perpetual  memorial  of  the  eminent  services  of  which  it 
was  the  reward,  is  inalienable.  The  law  qualifies  the  rights  of  ownership  by  reference 
to  the_purpose  for  which  they  were  conferred.  The  precise  point  in  this  case  is  laid 
down  in  an  early  authority  in  Dyer ;  (1)  and  an  argument  a  fortiori  may  be  deduced 
from  the  decisions  that  the  future  pay  of  a  military  officer  is  not  assignable  at  law  (2) 
or  in  equity.  {Stone  t.  Lidderdale,  2  Anstr.  533,  and  see  McCarthy  v.  Godd,  1  Ball 
&  Beatty^  387.)  The  design  of  the  grant  would  be  defeated  by  alienation.  It 
might  as  reasonably  be  contended  [79]  t^bat  the  judges  may  assign  their  salaries, 
given  for  the  support  of  the  dignity  of  their  office. 

The  inalienability  of  the  pension  is  farther  evinced  by  the  provision  in  the  act 
(5  Ann.  c.  4,  §  2,  3),  which  renders  the  remedy  for  the  recovery,  and  the  acquittance 
for  the  receipt,  personal  to  the  Duke  and  his  posterity.  Can  the  order  of  this  Court, 
or  the  receipt  of  the  receiver,  be  a  discharge  to  the  post-masters  in  passing  their 
accounts ) 

From  the  same  principles  which  thus  establish  that  the  pension  is  inalienable, 
it  follows,  that  the  Duke  possesses  no  power  of.  alienation  over  the  estates ;  estates 
expressly  limited  to  go  along  and  be  enjoyed  with  the  titles.    (5  Ann.  c.  3,  §  3.) 

The  counsel  for  the  Plaintiff  not  having  expected  opposition  to  the  motion  for 
a  receiver  on  the  ground  taken,  desired  time  to  refer  to  the  authorities. 

The  I^d  Chancellor  [Eldon].  A  case  involving  so  many  important  questions 
certainly  requires  full  discussion. 

A  pension  for  past  services  may  be  aliened  ;  but  a  pension  for  supiwrting  tliu 
grantee  in  the  performance  of  future  duties,  is  inalienable.  Can  it  bo  contended 
that  the  Lord  Chancellor  could  alien  his  pension,  payable  out  of  the  revenue  of  thu 
Post  Office,  granted  for  sustaining  the  dignity  of  the  office  'I 

This  case  differs  from  that  of  a  gruit  to  the  grantee  and  his  assigns  (see  McCarthy 
y.  Goold,  1  Ball  db  Beatty,  389) ;  the  pension  beine  granted  to  the  individual, 
iu  what  mode  can  the  assignee  recover  out  of  funds  which  are  not  aocesnhie  by  the 
common  forms  of  law  f   If  a  [80]  subject  gives  land  to  A.  for  his  life,  he  gives  to  A. 
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and  his  assigna ;  but  where  property  is  granted  by  a  warrant  from  the  crown, 
does  it  follow  that  the  warrant  extends  to  a  person  who  is  in  no  way  described  in 
that  instrument  1 

Considering  the  many  important  doctrines  on  the  effect  of  grants  by  warrant, 
and  by  sign  manual,  regard  being  had  to  the  funds  out  of  which  the  grant  is  made, 
I  must  be  cautious  not  to  confound  the  law  on  a  point  of  so  much  moment. 

Jan.  29.  On  this  day  the  case  was  mentioned  again  by  Mr.  Hart  and  Mr.  Selon, 
in  support  of  the  motion  for  a  receiver. 

If  there  were  any  principles  of  public  policy  by  which  the  alienation  of  tliis  pro- 
perty would  be  restrained,  what  was  the  necessity  for  the  introduction  of  the  restric- 
tive clauses  in  the  acts  of  parliament  t  The  introduction  of  those  clauses  shows, 
that  independently  on  the  acts  no  such  restriction  existed,  and  that  notwithstanding 
the  acts  no  such  restriction  exists,  except  in  the  cases  to  which  those  clauses  apply ; 
and  these  are  admitted  to  be  such  ^ens^ns  only  by  which  the  limitations  in 
remainder  would  be  defeated. 

The  same  conclusion  is  derived  from  the  statute,  by  which  recoverira  suffered  by 
tenants  in  tail  of  lands  granted  by  the  crown  for  services,  were  made  void.  (Stat. 
34  &  35  Hen.  8,  c.  20.)  If  in  the  case  of  a  Peer  thero  was  any  principle  of  public 
policy,  by  which  such  a  recovery  would  have  been  avoided,  what  was  the  necessity 
for  the  act  1  Yet  nobles  are  expressly  included  in  it ;  and  the  preamble  states  the 
policy  of  those  grants  to  be,  the  encouragement  thereby  given  to  posterity  to  emulate 
the  services  of  their  ancestors. 

[81]  The  cases  of  the  pay  of  a  military  officer,  or  the  salaries  of  the  judges,  arc 
clearly  distinguishable.  The  Courts  of  Law  have  held  the  half-pay  of  officers  to  be 
in  the  nature  of  a  retainer  for  future  services.  Flariy  v.  Odium  (3  7.  B.  681). 
Stone  V.  LidderdaU  (3  Anstr.  633).  The  salaries  of  the  jud^  are  of  the  same 
description.  They  are  granted  not  merely  to  support  the  dignity  of  the  office, 
but  to  secure  to  the  state  the  performance  of  important  duties. 

It  is  held  that  an  annuity,  pro  consilio  inpendendo,  cannot  be  assigned  ;  but  that 
an  annuity  pro  conaUio  impenso,  may.  (See  1  Dyer,  2  a,  n.)  This  is  precisely  the 
distinction  which  applies  to  the  present  case ;  and  while  it  restrains  the  alienation 
of  the  half-pay  of  officers,  and  the  salaries  of  the  judges,  being  provisions  for  future 
services,  permits  aUenation  in  the  instance  of  a  grant  like  that  to  the  Duke  of  Marl- 
borough, designed  as  a  reward  for  past  services. 

The  same  principle  is  recognised  in  the  modem  acts  of  parliament,  by  which 
pensions  have  been  conferred  on  persons  ennobled  for  services  ;  and  in  particular 
in  the  late  acts  by  which  the  honours  and  estates  of  the  Duke  of  Wellington  arc 
settled.  (Stat.  41  Geo.  3,  c.  59,  s.  6  ;  42  Geo.  3,  c.  113,  s.  G  ;  64  Geo.  3,  c.  IGl,  s.  28.) 
The  restrictive  clauses  in  those  acts  expressly  apply  to  alienation  other  than  those 
for  the  lives  of  the  parties  aliening " ;  not  thereby  enabling  the  persons  in  possession 
to  alien  for  their  own  Uvea,  but  by  restraining,  recognising,  tne  general  power  of 
alienation,  which,  independently  on  the  acts,  they  possessed. 

If,  however,  the  Court  should  entertain  any  doubt  as  to  the  pension,  thero  can  be 
none  as  to  the  estates.  Tlie  original  grant  of  the  estate  was  to  the  Duke  in  fee. 
[82]  The  original  grant  of  the  title  was  in  tail.  (Stat.  6  Ann.  c.  3,  b.  1  &  3.)  It 
cannot  thereforo  be  contended,  that  originally  the  grant  of  the  estates  was  in  support 
of  the  dignity.  Then  what  was  the  effect  of  the  statute  of  Ann«  1  That  statute 
proceeded  upon  the  request  of  the  Duke,  tliat  the  estates,  of  which  ho  was  then 
seised  in  foe,  as  absolute  owner,  might  be  settled  so  as  to  accompany  the  title.  (Sec 
the  preamble.)  Ho  was  competent  to  make  such  a  settlement  himself,  but  any  settle- 
ment made  by  him  might  bo  defeated  by  the  recovery  of  a  tenant  in  tail :  all  there- 
fore that  he  asked  of  the  legislature  was,  that  it  would  give  the  same  protection 
to  his  grant,  that  the  statute  of  Henry  Vlll.  had  given  to  the  grant  of  the  crown. 
This  was  accordingly  done  by  the  statute  of  Anne,  and  in  nearly  the  same  terms 
used  by  the  statute  of  Henry.  There  is  not  a  word  in  the  statute  of  Ann«  of  thn 
estates  being  limited  for  the  support  of  tlio  dignity  ;  and  any  such  expression  would 
have  been  improper.  This  was  the  grant  not  of  the  crown  or  of  the  legislature, 
but  of  a  subject,  the  Duke  himself,  who  being  at  the  time  of  the  grant  seised  in  fee 
of  the  estates,  consented  that  for  a  particular  purpose  restrictions  should  be  imposed 
upon  his  inheritance.  The  legislature  has  accordingly  imposed  restrictions  in 
terms  which  it  considered  adequate  to  ttut  purpose ;  and  the  Court  in  determining 
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the  effect  of  this  contract,  will  not  extend  these  restrictiona  beyond  the  terms.  If 
the  legislature  bad  any  further  object,  it  is  sufficient  for  the  Plaintifi  to  say  that  it 
is  not  expressed. 

The  dictum  from  Dyer,  on  which  so  much  reliance  has  been  placed,  is  really 
inapplicable.  It  relates  to  what  is  called  "  creation  money  " ;  a  grant  which,  when 
dignities  ceased  to  be  territorial,  was  substituted  for  the  grant  of  territory,  by  which 
dignity  was  originally  conferred.  (See  Cruise  on  Dignities,  ch.  3,  s.  62,  p.  87  ;  Co. 
Litt.  83  b;  and  Hargrove's  note,  5.  Madox's  Baronia  Anglicay  p.  141,  note.) 
An  annuity  of  that  description  was  therefore  inherent  in  [83]  the  creation  of  the 
dignity,  not,  as  in  this  case,  arbitrariW'  annexed  to  it. 

The  Lord  Chancdlor  [Eldon].  The  decision  on  the  question.  Whether  a  receiver 
shall  be  appointed,  will  determme  much  of  the  rights  of  the  parties.  These  grants 
were  made  for  services  performed,  and  for  the  support  of  dignities  then  created. 
The  act  (5  Ann.  c.  3)  converts  the  Duke  into  a  tenant  in  tail  of  estates  of  which  he 
was  then  tenant  in  fee.  If  the  legislature  intended  that  the  rents  and  profits  should 
be  enjoyed  by  the  Duke  for  the  time  being,  that  conclusion  will  depend,  I  think,  more 
on  policy  than  on  the  terms  of  the  act.  Confining  the  construction  to  those  terms, 
I  am  of  opinion  that  the  l^islature  has  not  used  words  sufficient  to  prevent  alienation 
of  the  rents  and  profits.    If  such  was  the  intention,  quod  vcluit  non  dixit. 

If  on  the  constTUotion  of  this  statute  creditors  may  have  e^tecution  by  writs  of 
elegit  against  the  estate,  it  must  be  competent  to  this  Court  to  grant  a  receiver. 
But  creditors  can  have  no  execution  at  law  against  the  pension,  and  analogy  to  the 
law  therefore  will  not  support  their  claim  in  the  instance  of  the  pension,  as  of  the 
Iand< 

The  clause  specifying  the  acquittance  of  the  Duke  for  the  time  being  as  the  proper 
discharge,  is  introduced  into  the  act  in  order  to  apprize  the  officer  what  voucher  he  is 
to  produce  when  ho  passes  his  account ;  and  also  to  subject  him  to  an  action  for 
refusal  of  payment  on  tender  of  such  acquittance ;  but  if  an  assignee  claimed  to 
receive  the  pension,  and  the  officer  refused  payment  without  the  acquittance  of  tlic 
Duke,  would  be  be  subject  to  an  action  1 

[84]  On  this  day,  the  Lord  ChancdloTt  without  farther  observation,  granted  the 
order  for  a  receiver  as  to  the  estates  (without  prejudice  to  the  rights  of  the  judgment 
creditors  in  possession),  but  refused  it  as  to  the  pension. 

(1)  **  If  a  man  were  created  Duke,  and,  for  the  maintenance  of  his  dignity,  the  King 
granted  him  £20  as  an  annuity,  he  could  not  grant  that  to  any  other,  for  it  is  incidental 
to  his  dignity."   Dyer,  2  a. 

(2)  Fiarty  v.  Odium,  3  T.  E.  G81.  Lidderdale  v.  The  Duke  of  Montrose,  4  T.  li.  248. 
Bartpick  v.  Eeade,  1  H.  BL  627,  and  BeeArdbuckle  v.  Cowtan,3  B.  P.  321.  Priddy 
r.  i&ue,  3  Mer.  86. 

RXDFEABN  C.  SOWERBY.    BoLTON  V.  TaTE.     Fth.  12,  [1818J. 

[S.  C,  1  WUs.  Oh.  06.] 

The  Court  will  not  order  the  personal  representative  of  a  deceased  solicitor  to 
deUver  the  papers  in  the  cause  to  another  solicitor,  without  payment,  or  security 
for  payment,  of  the  solicitor's  bill.  It  seems  that  the  summary  jurisdiction  of 
the  Court  extends  to  the  repreiientatives  of  a  solicitor.  , 

The  solicitor  of  the  plaintiff  having  died,  and  his  widow  and  administratrix 
refusing  to  deliver  to  the  new  solicitor  the  papers  relating  to  the  cause,  unless  security 
WM  given  for  the  pavment  of  the  costs  incurred,  a  motion  was  made,  that  the  adminis- 
tratrix might  be  onfcred,  in  a  fortnight  after  notice,  to  deliver  to  the  solicitor  of  George 
Gibson,  the  assignee  of  the  Plaintiff  under  the  insolvent  debtor's  act,  all  deeds,  papers, 
and  writings,  in  her  custody  or  power,  relating  to  this  cause,  or  to  any  otlier  suit  or 
business  of  the  plaintiff.  The  assignee  and  his  solicitor  undertaking  to  return  all 
such  deeds,  papers,  and  writings  to  the  administratrix,  or  to  abide  the  order  of  the  Court. 

Mr.  Hart  in  support  of  the  motion. 

Mr.  Joseph  Martin  for  the  administratrix. 

The  Lord  Chancdlor  [Eldon].   I  recollect  no  instance  of  such  a  motion.   If  a 
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party  chuses  that  his  solicitor  shall  not  proceed,  it  would  be  vain  for  him  to  insist 
on  taking  the  papers  out  of  the  solicitor's  bands,  till  what  is  due  to  him  has  be^  paid. 
Hare  the  disability  arises  by  the  act  of  God,  and  we  are  to  consider  the  [85]  efiect  of  that 
disability  on  the  rights  of  the  representative.  You  cannot  take  the  papers  from  the 
administratrix  without  giving  her  security  that  her  lien  shall  be  discharged.  The 
question  is.  Whether  she  is  bound  to  facilitate  the  progress  of  the  cause,  unless  that  per- 
sonal liability  is  satisfied,  the  proceedings  being  stayed,  not  by  the  default  of  any  party, 
but  by  the  act  of  God  %  I  should  r^ret  to  hold  that  I  have  no  jurisdiction  over  the 
representatives  of  a  solicitor,  or  that  a  suit  in  equity  or  an  action  is  necessary ;  but 
I  feel  a  difficulty  in  saying,  that  you  can  have  the  papers  without  discharging  the 
lien. 

Motion  refased. 


WiLLUH  Akhubst  ana  Edward  Bakr  Dudding,  Assignees  of  John  Puilifs,  a  Bank- 
rupt, PlainHffs,  and  Thomas  Jackson  and  JaUes  Heuster,  Defendants.  Bolls. 
FA.  16,  [1818]. 

[See  Alwood  v.  Maude,  1868,  L.  R.  3  Ch.  372.] 

A  sole  trader  having  agreed,  in  consideration  of  a  sum  payable  by  instalments,  to 
take  two  persons  into  partnership  with  him  for  s  period  of  18  years,  and  having 
become  bankrupt  five  months  after  the  commencement  of  the  partnership,  when 
only  one  instalment  was  due,  his  assignees  are  entitled,  at  the  respective  periods, 

to  receive  the  remaining  instalments. 

In  June  Jackson  and  Heuster, ^nd  the  bankrupt /'AiZi/u,  by  indenture  of  that 
date,  mutually  covenanted  that  they  would  be  partners  in  the  trade  of  a  fishmonger, 
then  carried  on  by  Philips  in  Bond-street ;  the  ^rtnership  to  commence  on  the  29th 
day  of  that  month,  and  continue  during  a  period  of  18  years,  with  a  money  capital 
of  £2000,  £1000  to  be  contributed  by  Philips,  and  £500  by  each  of  the  Defendants ; 
the  partners  being  interested  in  the  partnership  stock,  in  proportion  to  their  respective 
contributions  of  money-capital.  In  consideration  of  being  ad-[86]-nutted  into  the 
business,  the  Defendants  agreed  to  pay  to  Philips  £3500,  of  which  £700  were  to  be 
allowed  to  the  defendant  Heuster,  for  the  good- will  and  stock  of  the  trade  then  carried 
on  by  him  as  a  fishmonger  ;  £1000  were  to  be  paid  on  the  29th  of  September  1812  ; 
£1000  on  the  25th  of  December  1812  ;  and  the  remaining  £800  on  the  25th  of 
March  1813. 

The  partnership  between  Philips  and  the  Defendants  accordingly  conunenced 
on  the  29th  of  June  1812.  In  November  following  Philips,  having  committed  an 
act  of  bankruptcy  in  the  preceding  month,  was  declared  a  bemkrupt.  The  defendants 
had  in  the  mean  time  paid  £704  on  account  of  the  sum  of  £3500. 

The  bill  filed  by  the  assignees  of  Philips  prayed  an  account  <rf  the  effects  and 
debts  o!  the  partnership,  and  of  the  biilance  due  in  respect  of  the  sum  of  £3500, 
and  a  declaration  that  the  Plaintiffs  were  entitled  to  such  balance. 

The  Defendants  by  their  answer  admitted  that  when  they  agreed  to  become  part- 
ners with  Philips,  they  had  been  informed,  and  believed,  that  he  was  in  a  state  of 
embarrassment,  for  want  of  a  present  sum  of  money  to  answer  the  demands  of  his 
creditors ;  but  they  denied  that  they  had  been  informed  by  Philips,  or  knew,  or 
believed,  or  had  any  reason  to  believe,  that  he  was  wholly  insolvent,  or  unable  to 
satisfy  his  creditors,  except  as  aforesaid ;  on  the  conti'ary,  they  were  informed  by 
Philips,  and  hod  every  reason  to  believe,  that  by  the  assistance  cf  the  money  agreed 
to  be  paid  him,  as  a  consideration  for  the  partnership,  he  would  be  able  to  extricate 
himself  from  his  difficulties.  They  admitted  that  Philips  did  not  at  any  time 
represent  to  them  that  be  was  in  good  circumstances,  or  that  his  afbirs  were  not 
involved  to  such  extent  as  before-mentioned. 

[87]  The  Defendants  insisted,  that  as  the  consideration  for  the  sum  of  £3500 
totally  failed  by  the  bankruptcy  of  Philips,  or  at  least  such  a  proportion  of  the  con- 
sideration so  failed  asjwas  more  than  equivalent  to  the  amount  of  the  instalments 
which  had  not  then  become  payable,  the  Plaintiffs,  being  unable  to  perform  the  con- 
tract for  the  performance  of  which  the  sum  of  £3500  was  to  be  paid,  were  not  entitled 
to  the  instalments  unpaid  at  the  time  of  the  bankrupt(^ 
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Mr.  Boupd  for  the  Plaintifls.   The  contract  has  been  executed  by  the  bankrupt, 


of  beconiing  the  partners  of  Philips,  and  he  admitted  them  into  partnership. 
That  partnership  was  in  its  nature  subject  to  be  determined  by  various  contingencies, 
andamonff  others  by  the  bankruptcy  of  any  of  the  partners.  The  Defendants  cannot 
pretend  that  th^  purchased  with  an  express  guarantee  against  bankruptcy,  or  for 
the  duration  of  the  partnership  during  the  full  term  of  18  years ;  they  might  as  reason- 
ably insist  on  a  guarantee  that  the  trade  should  be  profitable.  Tney  purchased  an 
uncertainty,  and  the  mere  fact  that  the  event  has  been  unfavourable  affords  them  no 
title  to  be  relieved  in  equity  from  the  performance  of  their  part  of  a  contract  which  is 
admitted  to  be  binding  at  taw.  The  principle  is  familiar  to  the  courts,  and  has  pre- 
vailed in  cases  much  stronger  than  the'present.  Capper  v.  Mortimer  (1  Bro.  C.  C.  156), 
Lever  v.  Jackson  (3  Bro.  C.  C.  605,  and  see  Coles  v.  Trecothick,  9  Ves.  246).  The  case  of 
Ex  parte  Broome  (1  Rose,  69)  is  a  decision,  that  as  between  the  parties,  against  fraud, 
the  court  will  relieve ;  but  the  fair  inference  from  that  decision  is,  that  relief  is  confined 
to  the  instance  of  fraud.  In  this  [88]  transaction  fraud  is  no  ingredient ;  the  Defend- 
ants admit  that  they  knew  Philivt  to  be  in  a  state  of  pecuniary  embarrassment ; 
they  concluded  the  agreement  on  the  calculation  that  if  he  could  be  relieved  from  that 
embarrassment,  they  would  become  partners  in  a  profitable  business,  but  with  the 
knowledge,  that  his  bankruptcy  was  an  event  not  altogether  improbable.  Tlic 
contract  would  not  be  vitiated  by  his  insolvency  at  the  time,  if  such  were  the  fact. 
Ex  mrte  Feake  (1  Madd.  346). 

Ab-.  Bell  and  Mr.  Wilbraham  for  the  Defendants.  Admitting  that  the  covenants 
in  this  case  are  independent ;  and  that  the  sum  of  £3500  being  payable  at  a  time  long 
prior  to  the  expiration  of  the  partnership  term,  the  Plaintifis  might  recover  at  law 
without  avOTring  performance  of  the  covenants  on  the  part  of  Philips,{l)  the  question 
is,  Whether  a  court  of  equity  will  enforce  a  contract  against  a  purchaser  who  cannot 
have  the  subject  of  his  purchase.  Philips,  by  implication  at  least,  represented  him- 
self as  aperson  capable  of  transferring  the  gooa-will  <^  the  trade  annexed  to  hisperson ; 
for  that  purpose  he  agreed  to  become  a  partner  during  the  term  of  18  years ;  within 
a  few  months  after  that  agreement,  by  his  own  act,  an  act  of  bankruptcy,  he  dissolved 
the  partnership,  and  disqualified  himself  for  carrying  on  the  business.  Will  the  Court 
in  such  circumstances  compel  payment  of  the  whole  consideration  1  In  equity,  can 
any  thing  more  be  due  than  a  proportion  of  the  profits  during  the  co-partnership  ? 
Had  the  money  been  paid,  the  remedy  of  the  Defendants  would  have  been  by  action 
at  law  for  breach  <A  covenant ;  but  the  whole  question  being  now  before  a  Court 
of  Equity  in  taking  the  account,  on  what  principle  are  they  to  be  de-[B9]-Prived  of  the 
advantage  arising  from  possession  of  the  money,  and  compelled  to  compete  the  con- 
tract on  their  part,  when  it  has  become  impossible  for  the  bankrupt  to  perform  it 
on  his  ?  Suppose  that  a  trader  who  had  sold  the  lease  of  a  trade  carried  on  in  lease- 
hold premises,  before  the  last  instalment  of  the  purchase  money  became  due,  sur- 
rendered the  lease,  would  equity  permit  him  to  enforce  payment.  There  is  no  case 
eactly  in  point,  but  the  principle  seems  clear. 

The  Master  of  the  Rolls  [Sir  Thomas  Pluraer].  The  absence  of  authorities  is  a 
strong  circumstance.  In  almost  all  partnerships  a  loss  follows  the  bankruptcy  of 
any  of  the  partners  ;  a  thousand  imtances  must  have  occurred  of  loss  by  bankruptcy 
in  circumstances  simitar  to  the  Nesent,  yet  no  precedent  is  produced  of  the  inter- 
position of  a  Gotirt  of  Equity  I^e  reason  is  evident.  The  loss  is  not  a  breach  of 
the  contract,  but  a  contingency  subject  to  which  the  parties  purchased.  The 
Defendants  bought  the  right  of  becoming  partners ;  they  became  partners ;  the 
partnenhip  ended  by  an  event  by  which  it  was,  in  its  nature,  liable  to  be  determined. 
It  caimot  be  pretencwd  that  Philips  contracted  that  the  partnership  should  continue 
during  18  years  with  a  positive  stipulation  against  bankruptcy,  death,  &c.  For 
those  events  the  parties  might  have  provided  by  their  agreement ;  but  no  such 
provision  is  made.  I  cannot  venture  to  originate  the  doctrine  that  a  Court  of  Equity 
ought  to  interpose  to  stop  the  payment  of  instalments  conformably  to  the  contract, 
because  after  the  contract  has  been  performed  by  admission  to  the  partnership, 
that  partnership  is  determined  by  bankruptcy.  Upon  admission,  the  whole  price 
became,  according  to  the  terms  of  the  agreement,  debitum  in  praesenltt  although 
solvendum  in  futuro.   In  equity,  as  well  as  at  law,  the  contract  has  been  performed, 
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and  the  consideration  must  be  paid.  There  in  no  proof  o'  fraud  ;  the  Defendants 
had  notice  of  [90]  Philips'  embarrassment.  The  Plaintiffs  are  entitled  to  a  decree, 
but  this  is  not  a  case  for  costs. 

{l)The  cases  on  this  subject  are  collected  in  Selwyn,  N.  P.  v.  1,  p.  480-491. 
106-114,  and  in  Serjeant  Williams'  edition  of  Saunders,  r.  1,  p.  320,  n.  4 ;  t.  2, 
p.  352,  n.  3. 

Bell  p.  Freb.  SoUs,  Feb.  17,  20,  [1818]. 

[S.  C.  1  Wils.  Ch.  61.  Disapproved.  M'Kewan's  Case,  1877,  6  Ch.  D.  455.] 

Two  persons  having  jointly  and  severally  granted  an  annuity,  and  mutually  cove- 
nanted that  each  should  pay  one  moiety,  and  indemnify  the  other  against  all 
**  actions,  suits,  costs,  charges,  damages,  demands,  sums  oi  money,  and  expenses." 
which  might  be  incurred  by  reason  of  the  non-payment  thereof,  one  who  on  the 
insolvency  of  the  other  had  made  payments  on  account  of  his  moiety,  is  not  entitled 
to  interest  on  such  payments. 

George  Clark  and  Thomas  Plummer  having  jointiT  and  severally  covenanted  te 
pay  to  Frances  du  Puy  an  annuity  of  dC300  for  her  life,  executed  mutual  covenants 
that  each  would  pay  one  moiety  of  the  annuity,  and  indemnify  the  other  agaimt 
"  all  and  all  manner  of  action  and  actions,  suit  and  suits,  costs,  charges,  damages, 
demands,  sum  and  sums  of  money  and  espenses  whatsoever,  which  might  be  incurred 
by  reason  of  the  non-payment  thereof,  or  of  any  part  thereof,  in  the  manner 
covenanted. 

Clark  having  died  intestate  and  insolvent,  a  bill  was  filed  for  the  administration 
of  his  estate  ;  and  the  master  reported  the  sum  of  £1200  to  be  due  from  Clark't 
estate  to  Plummer,  for  payments  made  by  Plummer  on  account  of  the  intestate's 
moiety  of  the  annuity.  On  this  report  Plummer  presented  a  petition  that  he  might 
be  allowed  the  sum  of  £183,  lis.  9d.,  being  the  amount  of  interest  on  such  payments 
at  4  per  cent,  per  annum. 

Mr.  Heald  and  Mr.  SUfhen  for  Plummer. 

Sir  Arthur  Pigott,  Mr.  Hart  and  Mr.  Winthrop,  against  the  petition. 

Feb.  20.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  question  is. 
Whether,  under  the  terms  of  this  covenant  of  indemnity,  the  petitioner  is  entitled 
to  interest  on  the  sums  advanced  by  him  in  discharge  of  the  moiety  of  the  annuity 
payable  by  the  intestate  ;  not  whether  interest  [91]  might  have  been  given  by  a  jury 
(in  the  form  of  damages),  or  by  the  court,  but  whether  it  can  be  allowed  by  the 
master  in  the  distribution  of  an  insolvent  estate.  It  is  clear,  by  the  course  of 
practice,  that  the  Master  has  no  such  authority.  He  is  to  compute  interest  on  debts 
which  carry  interest,  but  he  cannot  allow  it  in  the  shape  of  damages.  The  case  of 
a  promisory  note  is  a  solitary  exception,  and  as  it  seems,  of  recent  introduction.  I 
think  that  the  petitioner  would  not  be  entitled  to  interest  at  law.  As  between  the 
parties,  althougn  the  contract  is  to  pay  the  money  and  damages,  there  is  no  express 
contract  to  pay  interest,  nor  any  course  of  dealing  from  which  such  a  c(mtract  can 
be  implied.  The  case  therefore  is  not  within  the  rule  proposed  by  Lord  Ellenborough 
in  Havilland  v.  Bowerbank  (1  Campb.  50),  and  confirmed  by  the  Court  of  King's 
Bench  in  De  Bernales  v.  Fuller  (2  Campb.  426).  In  a  subsequent  case  at  law,  Gordon 
V.  Swan  (12  East,  419),  which  I  mention  to  show  the  course  of  proceeding  on  this 
subject,  the  Court  refused  interest  for  delay  of  payment ;  Lord  EllenboroughTepe&ting 
his  opinion,  that  the  allowance  of  interest  should  be  confined  to  bills  of  exchange 
and  the  like  instruments,  and  to  agreements  reserving  interest.  I  shall  mention 
only  one  other  case,  that  of  Rigby  v.  MacruiTiiara  (2  Cox,  415),  which  is  extremely 
similar  to  the  pr^nt.  There  Powell  and  Rigby  being  jointly  bound  for  payment 
of  £90,000  to  Messrs.  Drummond,  Rigby  executed  a  counter-bond  to  Powetl,  in  the 
penalty  of  £180,000,  conditioned  for  mdemnifying  Powell,  his  ezecutora>  &c.,  against 
all  costs,  charges,  damages,  &c.,  which  he  or  they  might  sustain  on  account  of  the 
non-payment  of  the  sum  of  £90,000  and  interest,  or  by  reason  of  Powell  having 
executed  the  joint-bond,  in  any  wise  howsoever.  Powell's  executors  having  paid 
large  sums  for  principal  and  interest  of  the  £90,000,  Lord  Thurlowheld  that  against 
Rigby's  estate,  they  could  claim  no  more  than  [92]  Messrs.  Drummond,  and  were 
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therefore  entitled  to  interest  on  the  pftjrments  on  account  of  principal  only,  but  not 
on  the  payments  on  account  of  interest.  In  that  case  the  general  words  of  indemnity 
were  held  not  to  entitle  the  surety  to  interest,  although  secured  by  a  penalty.  The 
concluding  passage  of  the  judgment  (p.  420)  seems  to  imply,  that  it  was  not  then 
the  practice  for  the  Master  to  compute  interest  on  promisory  notes. 

On  these  authorities  it  is  extremely  clear  that  the  Master  was  right  in  refusing 
interest,  and  that  part  of  the  petition  must  be  dismissed. 


Under  an  act  for  inclosing  lands  in  the  townships  of  A.,  5..  and  W.,  directing  the 
commissioners  to  allot  to  the  rector  of  the  parish  of  W.,  in  lieu  of  the  tithes  of  the 
townships  of  iS*.  and  W.,  so  much  of  the  lands  to  be  enclosed  in  the  township  of  S., 
and  of  the  titheable  parts  of  the  township  of  W.,  as  should,  quantity,  quality, 
and  situation  considered,  contain  or  be  equal  in  value  to  two-fifteenth  parts  of  the 
titheable  places  thereof,  and  to  make  to  the  rector  of  W.  and  the  vicar  of  B.,  in 
lieu  of  the  tithes  of  a  part  of  the  lands  in  the  townships  of  S.  and  A.,  to  which  they 
were  entitled,  a  like  allotment,  equal  to  two-fifteenths  of  such  lands,  and  declaring 
that  after  the  enrolment  of  the  award  of  the  commissioners,  all  tithes  arising 
within  the  lands  enclosed  should  cease,  an  award  by  which  the  commissioners 
allotted  to  the  rector  of  W.,  "  in  lieu  of  the  tithes  of  S.  and  A.,"  lands  more  in 
quantity  than  two-fifteenths  of  the  lands  enclosed  in  S.  and  A.,  but  leas  than  two- 
nfteenths  of  the  lands  enclosed  in  S.,  A.,  and  W.,  without  any  allotment  in  lieu 
of  the  tithes  of  W.,  is  a  bar  to  the  claim  of  tithes  in  W.  The  award  would  not  be 
vitiated  by  error  in  the  allotment.  The  act  having  directed  the  commissioners, 
in  estimating  the  proportion,  to  have  regard  to  quality  and  situation,  deficiency 
in  quantity  is  not  proof  of  error. 

By  an  act  of  parliament  9  Geo.  3,  c.  51,  "  for  dividing  and  enclosing  certain  open 
fields,  lands,  and  grounds,  in  the  several  townships  of  AtUrby,  SnitUrhy,  and  Wadding- 
ham,  in  the  county  of  Lincoln,"  reciting  among  other  things,  that  within  the  town- 
ship of  Atterhy^  in  the  parish  of  Bishop  Norton^  and  within  tne  townships  of  Snitterby 
and  Waddingkam,  in  the  parish  of  Waddinghamf  were  several  open  and  uninclosed 
arable-fields,  common  pastures,  oarrs,  and  waste  grounds,  or  other  open  and  common 
lands  and  grounds,  distinguished  by  several  names,  containing  in  the  whole  [93]  3000 
atavs,  or  thereabout ;  that  Robert  Carter,  clerk,  was  rector  of  the  parish  of  Wadding- 
ham  cum  Snitterby,  and  as  such  seized  of  certain  glebe  lands  in  the  said  open  fields 
and  grounds,  and  entitled  to  all  the  tithes,  great  and  small,  arising  within  the  tithe- 
able places  of  that  parish,  and  also  to  the  tithes  arising  upon  certain  parcels  of  land 
lying  dispersed  in  the  open  fields  of  Atterby;  and  that  George  Jolland,  clerk,  was 
vicar  of  Bishop  Norton,  and  as  such  seised  of  certain  glebe  lands  in  the  said  open 
fields  and  grounds,  and  entitled  to  all  the  rest  of  the  tith  s,  great  and  small,  arising 
within  the  titheable  places  of  the  township  of  Atterby,  and  aLo  to  the  tithes  arising 
upon  certain  parcels  of  land  lying  dispersed  in  the  open  fielcb  of  Snitterby ;  it  was 
enacted,  "  that  all  the  said  open  arable  fields,  common  pastures,  carrs^  and  waste 
grounds,  or  other  open  and  common  grounds  in  the  said  several  townships,  should 
be  divided,  set  out,  and  allotted,"  by  certain  commissioners,  in  mannet  after  declared ; 
that  such  person  as  the  commissioners  should  appoint  should  at  or  before  a  time 
fixed,  take,  and  lay  before  the  comissiomners,  a  survey  and  admeasurement  of  the 
lands  directed  to  be  inclosed  within  the  townships  of  Atterby,  Snitterby,  and  Wadding- 
ham,  and  also  of  the  ancient  enclosed  lands  within  the  townships  of  Atterby  and 
Snitterby,  containing  the  number  of  acres,  roods,  and  perches,  in  the  said  several 
townships,  and  of  each  proprietor's  respective  share  thereof ;  that  the  commissioners 
and  surveyor  should  have  power  to  enter  upon,  survey,  and  admeasure,  the  lands 
to  be  encHwed  within  the  townships  of  Atterby,  Snitterby,  and  Waddingham,  and 
the  ancient  inclosed  lands  in  the  townships  of  Atterby  and  SnituH>y,  but  not  any 
ancient  enclosed  lands  in  the  township  of  Waddingham  :  that  in  case  onv  doubt 
should  arise  concerning  the  claim  of  any  of  the  proprietors,  or  any  dispute  Detween 
them  concerning  their  respective  shares,  rights,  and  interests  in  the  lands  to  be 
enekned,  or  the  tithes  arising  upon  the  same,  or  the  shares  which  they  ought  to  have 
upon  the  intended  division,  the  commissioners  should,  by  [9^  examination  of  wit- 


CooPER  V.  Thorpe.    Rolls.    Feb.  18,  23,  [18181 


312 


COOFRR  V.  THORPE 


1  BWAKS.  96. 


nesaea,  upon  oath,  and  upon  other  proper  and  sufficient  evidence,  inquiry,  and 
satiafaction,  hear  and  determine  the  same ;  and  such  determination  should  be 
binding  and  conclusive  to  all  parties. 

The  act  then  directed  the  commissioners,  within  six  months  after  auch  survey 
should  hare  been  laid  before  them,  or  as  soon  after  as  conveniently  might  be,  in  the 
first  place  to  allot  to  Carter  and  his  successors,  rectors  of  the  parish  of  'Waddingham 
cum  Snitterby,  auch  parcels  of  the  arable  fields  common  pastures,  and  carra,  within 
the  township  of  Snitterby  (except  the  common  pasture  called  the  Carr  side),  directed 
to  be  enclosed,  as  should,  in  their  judgment,  be  equal  in  value  to,  and  a  full  satis- 
faction for  the  present  glebe  lands,  of  the  rector  within  the  last-mentioned  lands 
to  be  enclosed  ;  and  then  to  allot  to  Carter  and  his  successors,  rectors  as  aforesaid, 
such  parcel  or  parcels  of  the  residue  of  the  same  arable  fields,  common  pastures, 
and  carrs  in  Snitterby,  and  also  of  the  titheable  parts  of  the  township  of  'Waddingham^ 
as  should  (quantity,  quality,  and  situation  considered)  contain,  or  be  equal  in  value 
to  two-fifteenth  parts  of  the  titheable  places'of  the  last-mentioned  lands  and  grounds, 
in  lieu  of  and  as  a  full  compensation  for  all  the  tithes,  dues,  duties,  and  payments 
whatsoever,  belonging  to  the  said  rector,  and  arising  within  the  same  lands  and 
grounds ;  and  further  to  allot  to  Carter  and  his  successors  (rectors  as  aforesaid) 
such  parcel  or  parcels  of  the  arable  fields  of  Snitterby  as  the  commissioners  should 
(quantity,  quality,  and  situation  considered)  adjudge  to  be  equal  in  value  to  the 
tithes  of  the  ancient  inclosed  lands  in  Snitterby ;  and  then  to  allot  to  JoUand  and 
his  successors,  vicars  of  Bishop  Norton^  such  parcels  of  the  arable  fields,  common 
pastures,  and  carrs,  within  the  township  of  Atterby,  directed  to  be  enclosed  (except 
the  common  pasture  called  the  Carr  side),  as  should,  in  the  judgment  of  the  Com- 
missioners, be  equal  in  value  to,  and  a  full  satisfaction  for,  tne  present  glebe  lands 
of  the  said  vicar,  in  the  last-mentioned  [951  lands ;  and  also  to  allot  to  Jolland  and 
his  successors,  vicars  as  aforesaid,  such  parcels  of  the  residue  of  the  same  arable 
fields,  common  pastures,  and  carrs  in  Atterby,  as  should  (quantity,  quality,  and 
situation  considered)  contain,  or  be  equal  in  value  to,  two-fifteenth  parts  of  the  same 
fields,  and  in  lieu  of,  and  as  a  compensation  for,  all  the  tithes,  &o.,  whatsoever  ariaing 
within  the  arable  fields,  common  pastures,  and  carrs  of  Atterby  (except  as  before 
excepted) ;  and  then  to  allot  to  Jolland,  and  his  successors,  vicars  as  aforesaid,  such 
parcels  of  the  last-mentioned  arable  fields  as  the  commissioners  should  (quantity, 
quality,  and  situation  considered)  adjudge  to  be  equal  in  value  to  the  tithes  of  the 
ancient  enclosed  lands  in  Atterby ;  and  further  to  allot  to  Carter  (rector  as  aforesaid), 
and  J olland  (vicar  as  aforesaid),  such  parcels  of  the  common  pasture  called  the  Carr 
side  pasture,  as  (quantity,  quality,  and  situation  considered)  should  contain,  or  be 
equal  in  value  to,  two-fifteenth  parts  of  the  titheable  grounds  therein  contained,  in 
lieu  of,  and  as  a  full  compensation  for,  all  tithes,  &c.,  arising  within  the  said  Carr 
side  pasture,  and  re^ctively  belonging  to  the  rector  and  vicar  as  aforesaid ;  which 
last-mentioned  two-fifteenth  parts  should  be  divided  between  the  rector  and  vicar 
and  their  successors  respectively,  in  such  manner,  and  in  such  proportion  as  the 
commissioners  should  adjudg^  to  be  adequate  in  value  to  their  respective  shares 
and  interests  !n  the  last-mentioned  tithes  ;  and  moreover  to  allot  to  the  said  rector 
and  vicar,  and  their  successors,  such  parcels  of  the  residue  of  the  arable  fields  of 
Atterby  and  Snitterby,  as  in  the  judgment  of  the  commissioners  should  (quantity, 
quality,  and  situation  considered)  contain,  or  be  equal  in  value  to,  two-fifteenth 
parts  of  the  lands  lying  dispersed  in  the  arable  fields  of  Atterby  and  Snitterby,  the 
tithes  whereof  respectively  belonged  to  the  said  rector  and  vicar,  in  lieu  of,  and  as  a 
compensation  for,  the  last-mentioned  tithes ;  which  lands  so  to  be  allotted,  as  last 
expressed,  should  be  divided  between  the  rector  and  vicar,  and  their  successors  re- 
spectively, in  auch  manner  and  proportion  as  the  com-[96]-missioneT8  should  adjudge 
to  be  adequate  in  value  to  their  respective  shares  and  interests  in  the  same  tithes. 

After  prescribing  the  mode  of  allotting  the  residue  of  the  lands  among  the  persfms 
interested,  the  act  directed,  that  the  commissioners,  in  making  the  several  allotments 
of  such  parts  of  the  lands  as  were  lying  within  the  Carrs  belonging  to  the  respective 
townships,  should  have  regard  more  especially  to  the  quantity,  quality,  and  species 
of  the  lands  belonging  to  each  proprietor  or  party  interested  therein,  and  to  the 
state  and  condition  of  such  lands  with  respect  to  drainage,  at  the  time  of  making 
such  allotments,  by  reason  of  the  charge  to  which  such  allotments  would  be  subject 
by  the  annual  rate  or  assessment  directed  to  be  laid  thereupon  by  an  act  of  parliammt. 
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7  Geo.  3,  for  draining  the  luidB  lying  within  the  level  of  AnchtAme  (of  which  the 
lands  within  the  cam  are  part),  md  the  allotmente  so  to  be  made  to  each  proprietor 
or  party  interested  in  the  carrs  should  contain,  as  near  as  the  circumstances  of  the 
case  would  admit,  the  same  quantity  or  proportion  of  dry  land  not  liable  to  be 
flooded,  and  of  such  other  species-  of  land  respectively  as  such  proprietor  or  party 
interested  was  possessed  of  or  entitled  to  at  the  time  of  making  such  allotments, 
and  as  near  as  might  be,  in  the  same  state,  quality,  and  condition,  so  that  the  several 
shares  of  the  proprietors  of,  or  persons  interested  in,  the  lands  within  the  carrs, 
might  not,  after  such  allotments,  be  subject  to  the  said  annual  rate  or  assessment 
in  any  greater  or  less  proportion  with  respect  to  the  value  of  each  of  the  said  shares 
than  the  same  were  subject  to  at  the  time  of  passing  the  act ;  and  that  the  com- 
missioners in  makmg  the  several  albtments  of  the  residue  of  the  lands  to  be  en- 
closed should  have  regard  to  the  rituation  and  quality,  as  well  as  quantity,  of  the 
lands  belonging  to  each  person  interested,  and  to  the  right  of  common  and  other 
property  of  every  such  person,  and  also  to  the  situation  and  quality,  as  well  as 
qiumtity,  of  the  lands  to  be  allotted  in  lieu  thereof  ;  and  the  share  or  shares  to  be 
allotted  [97]  to  each  of  the  proprietors  of  the  said  residue  of  the  lands,  should  be 
allotted  as  near  as  conveniently  might  be  to  the  messuages,  cottages,  or  other  lands 
or  tenements  belonging  to  the  parties  respectively. 

The  aet  then  provided,  that  within  six  months  after  the  commissioners  had 
completed  the  allotments,  or  as  soon  after  as  conveniently  might  be,  they  should 
draw  up  an  award  or  instrument  in  writing,  which  shoula  express  distinctly,  and 
separately,  the  quantity  of  acres,  roods,  and  perches,  contained  in  the  arable  fields, 
common  pastures,  carrs,  and  waste  grounds,  and  the  quantity  and  contents, 
situation,  buttals,  and  boundaries  of  the  several  parcels  and  allotments  respectively 
by  them  set  out  and  assigned  by  virtue  of  the  act,  and  also  the  situation,  buttals, 
and  botindaries  of  the  respective  townships  of  Atterby,  Snitterby,  and  Waddingham, 
which  award  or  instrument  should  be  engrossed  on  parchment,  and  signed  and 
sealed  by  the  commissioners,  and  should,  within  six  months  after  the  execution 
thereof,  be  enrolled  by  the  clerk  of  the  peace  for  the  division  of  Lindsey ;  and  the 
several  allotments  and  divisions,  and  all  orders,  directions,  regulations,  and  deter- 
mmations  made  as  aforesaid,  and  declared  in  the  award,  should  be  binding  and 
conclusive  upon  all  the  parties  interested  ;  and  "  immediately  after  the  enrolment 
of  the  said  award,  all  manner  of  tithes,  ecclesiastiea]  dues,  duties,  and  payments, 
of  what  nature  or  kind  soever,  arising,  renewing,  encreasing,  payable,  or  happening 
within  or  out  of  the  lands  and  grounds  thereby  directed  to  be  enclosed,  or  within 
the  said  ancient  enclosed  lands  or  grounds,  or  otherwise  hovraoever,  shall  cease  and 
for  ever  be  extinguished." 

A  subsequent  clause  provided,  that  any  person  who  should  think  himself 
Aggrieved  by  any  thing  done  in  pursuance  of  the  act  (other  than  and  except  such 
orders  and  determinations  of  the  commissioners,  which  were  declared  [98]  to  be 
final),  might  appeal  to  the  next  general  quarter  session  of  the  peace  for  the  division 
of  Lindsey  ;  and  the  determination  of  the  justices  should  be  conclusive. 

By  their  award  duly  enrolled,  the  commissioners  allotted  to  the  rector  of  Wadding- 
ham  326  acres  within  the  paridi ;  namely,  33  acres,  3  roods,  and  32  perches,  as  a 
compensation  for  the  glebe  land  and  ri^ht  of  common  ;  223  acres,  1  rood,  and  32 
perches,  in  lieu  of  and  as  a  compensation  for  all  the  tithes,  dues,  duties,  and  pay- 
ments belonging  to  him  within  the  open  fields,  common  pastures,  and  carrs  of  the 
townships  of  Snitterby  and  Atterby  ;  17  acres  and  2  perches  for  the  tithes  of  the 
ancient  enclosed  lands  in  Snitterby  ;  and  51  acres,  1  rood,  and  33  perches,  for  the 
wcient  glebe  lands  and  rights  of  common  in  the  north  6'arr,  south  Carr,  Carr 
side,  and  the  acre  field  in  Waddingham. 

The  lands  enclosed  under  the  act  were,  in  Snitterby  1532  acres,  3  roods,  and  31 
perches,  and  in  Waddingham  1279  acres  and  39  perches.  Of  the  lands  enclosed 
in  Snitterby,  after  deducting  the  allotment  for  glebe  and  rights  of  common,  two- 
fifteenths  amount  to  about  200  acres  ;  and  of  the  lands  encTosed  in  Waddingham, 
after  deducting  (he  like  allotment,  two-fifteenths  anumnt  to  about  1 60  acres. 

The  bill  was  filed  by  the  rector  of  Waddingham  cum  Snitterby,  against  occupiers 
of  lands  within  the  township  of  Waddvngiuim,  for  an  account  and  payment  of 
tithes.  The  Defendants,  by  their  answer,  stated  the  act  of  parliament  and  the 
sward,  and  insisted,  that  although  the  allotment  in  lieu  of  tithes  was  not  expressed 
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to  be  made  in  respect  of  lands  enclosed  under  the  act  in  the  township  of  Waddingham, 
yet  those  lands  were  exempted  by  the  award  ;  the  allotment  being  designed  by  the 
oommissioneTB  as  a  GOm-[99]-penBation  for  the  tithes  of  all  the  Iwds  within  the 
operation  of  the  act,  and  crreatiy  exceeding  what  the  rector  was  mtitled  to  in  respect 
of  the  tithes  of  the  townships  of  Snitterby  and  Atterbtf  only. 

Mr.  Bell  and  Mr.  Shaatoell  for  the  FlaintifF.  The  allotment  in  lieu  of  tithe 
having  been  expressly  made  for  the  tithes  of  the  townships  of  AtUrhy  and  Snitterby 
only,  is  not  a  bar  to  the  rector's  claim  for  the  tithes  of  Waddingluim.  The  allotment 
of  land  in  Waddingham  is  expressed  to  be  in  compensation  of  glebe  and  right  of 
common  only.  The  award,  therefore,  not  containing  a  compensation  for  the  whole 
tithe  is  not  such  as  the  act  required.  An  award  must  conform  to  the  submission. 
If  a  person  carrying  on  business  as  a  merchant,  engages  in  working  a  lead  mine, 
and  in  a  colliery ,Wd  has  accounts  in  each  of  those  concerns  with  the  same  individual, 
on  a  reference  of  the  question  what  is  due,  should  the  arbitrators  award  a  sum  due 
on  the  mercantile  account,  another  sum  on  the  mine  account,  and  omit  to  state 
what  is  due  on  the  colliery  account,  the  award  is  void.  The  question  here  is. 
Whether,  when  the  commissioners  make  an  allotment  in  lieu  of  the  tithes  of  A.  and 
of  B.,  but  make  no  allotment  in  lieu  of  the  tithes  of  C,  the  Court  will  consider  their 
award  as  a  bar  to  the  tithes  of  C.  It  cannot  be  contended  that  the  commissioners 
designed  the  allotment  as  a  compensation  for  the  tithes  of  Waddingham,  for  they 
have  expressly  declared  it  to  be  a  compensation  for  the  tithes  of  Snitterby  and  A  tterby. 
No  such  award  therefore  exists  as  is  required  by  the  act ;  and  the  existence  of  such 
an  award  is  a  condition  precedent  to  the  operation  of  the  act  in  extinguishment 
of  the  right  to  tithes. 

Mr.  Hart  and  Mr.  Stej^n  for  the  Defendants,  insisted  on  the  express  terms  of 
the  act  as  constituting  the  award  a  [100]  ^^ir  to  the  claim  of  tithes  for  every  part  of 
the  lands  within  its  operation. 

Feb.  23.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  Plaintiff  having 
substantiated  his  character  of  rector,  and  the  occupation  by  the  Defendants  of 
lands  within  the  parish  from  which  titheable  matters  arise,  has  established  a  prima 
facie  title  to  the  tithes.  The  defence  is,  a  local  act  of  parliament  passed  in  17G<J 
for  the  enclosure  of  lands  in  three  townships,  two  within  the  parish  of  Waddingham, 
and  the  third  contiguous.  The  Defendants  offer  this  as  a  complete  bar  to  the 
rector's  claim ;  insisting,  that  from  the  enrolment  of  the  award  of  the  commissioners, 
tithes  are  to  cease  on  the  lands  enclosed,  and  that  the  execution  and  enrolment  of 
the  award,  and  the  situation  of  the  lands  in  question,  within  the  operation  of  the 
act,  being  proved,  by  its  distinct  and  positive  terms,  the  right  to  tithes  is  extinguished. 

The  words  on  which  they  rely  are,  that  "  immediately  after  the  enrolment  of 
the  award,  all  manner  of  tithes  arising,  &c.,  within  or  out  of  the  lands  directed  to 
be  enclosed,  shall  cease  and  for  ever  be  extinguished."  (See  the  clause,  1  Swans.  97.) 
That  is  offered  as  a  parliamentary  exemption  of  the  lands  in  question  ;  and  such  it 
certainly  appears,  on  production  of  the  award,  and  proof  that  the  lands  are  within 
the  operation  of  the  act.  It  is  then  alleged  by  the  rector  (not  disputing  that  the 
award  wotild  be  a  bar,  were  it  such  as  the  act  proposed,  that  is,  had  the  allotments 
been  such  as  were  prescribed),  that  to  render  the  award  a  bar  to  the  right  of  tithes, 
it  must  provide  a  satisfactory  compensation  for  that  right,  and  by  the  terms  of  the 
act,  that  satisfactory  compensation  is  ascertained  to  be  two-fifteenths  of  the  land 
ii^  [101]  the  different  townships ;  uid  he  insists  that  the  award  not  containing 
allotments  in  value  or  quantity  conformable  to  that  description,  cannot  operate 
in  extinguishment  of  his  rectorial  claim.  The  case  thus  presents  three  distinct 
questions  :  1 .  Whether  it  is  competent  to  the  rector  now  to  inquire  into  the  pro- 
priety of  the  allotments  1  2.  Whether  he  has  proved  that  the  award  is  not  such 
as  the  act  proposed,  that  is.  that  the  allotments  are  not  such  as  the  rector  was  entitled 
to  receive  1  3.  Whether,  if  he  establishes  both  those  propositions,  the  consequence 
is  that  the  award  is  invalid  i 

It  is  not  necessary  to  examine  the  first  question.  Admitting  for  the  present 
the  competence  of  the  rector  to  inquire  into  the  propriety  of  the  allotments,  has  he 
shown  sufficient  to  impeach  the  judgment  of  the  commissioners:?  It  appears  that 
they  entered  on  their  duty  ;  that  an  allotment  of  about  300  acres  was  made  to  the 
then  rector,  was  accepted  by  him,  and  has  been  enjoyed  by  his  successors  ever  since ; 
and  that  the  quantity  of  that  allotment  was  the  subject  of  inquiry  and  udjudioation 
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by  the  commissioners.  A  Court  reviewing  the  judgmnit  of  any  legitimate  tribunal, 
ifl  bound  to  presume  omnia  riU  aeta,  much  more  when  that  review  is  undertaken 
after  the  ktpee  of  half  a  century.  It  is  sufficient  for  those  who  rely  on  the  judgment 
to  produce  it ;  it  cannot  be  impeached  without  clear  and  indisputable  evidence  of 
error.  The  subject  of  adjudication  in  the  present  case  happens  to  be  involved  in 
considerable  obscurity.  The  rectory  was  peculiarly  circumstanced.  The  parish  of 
Waddingham  cum  Snitterhy  being  contiguous  to  the  township  of  Atterby,  within 
the  parish  of  Bishop  Norton,  the  vicar  of  Bishop  Norton,  and  the  rector  of  Wadding- 
ham, both  possessed  interchangeably  rights  in  the  lands  of  Atterby  and  Snitterhy. 
The  act  therefore  of  necessity  provided,  in  the  first  instance,  an  united  compensation 
(which  it  fixed  at  two-fifteenths),  and  then  a  division  of  that  compensation.  In 
the  description  of  the  lands  also,  QOS]  w  obaeuritv  appears,  some  part  of  the  parish 
of  Waddingham  not  being  titheable.  It  is  clear  that  all  the  ancient  enclosed  lands 
of  yfaddinghim  were  to  remain  untouched.  In  directing  surveys  of  ancient  en- 
closed lands,  the  act  expressly  excepts  those  in  the  township  of  Waddingham.  What- 
ever belonged  to  them,  as  to  which  there  is  no  evidence,  they  are  constantly  omitted, 
and  cannot  be  included.  Nor  were  all  the  unenclosed  lands  of  Waddingham.  to  be 
comprehended  within  the  operation  of  the  act.  The  allotment  of  two-fifteenths  is 
directed  to  be  made  of  the  titheable  parts  of  the  township  of  Waddingham.  (See 
the  clause,  1  Swans.  94.)  Having  first  therefore  excluded  the  ancient  enclosed 
lands  of  Waddingham,  the  act  subjoins  a  further  qualification,  that  the  allotment 
should  be  made  of  the  titheable  parts  only  of  the  unenclosed  lands,  leaving  it  of 
necessity  to  the  tribunal  which  it  has  constituted,  to  determine  what  fall  imder  one 
description,  and  what  under  the  other.  Thh  commissioners,  therefore,  laying  out 
oi  the  question  all  the  enclosed  lands,  and  all  about  to  be  enclosed  which  they  should 
find  to  be  not  titheable,  were  to  set  out  two-fifteenth  parts  of  the  remainder  ;  but 
in  the  estimation  of  that  proportion  the  act  expressly  directs  that  quality  and 
situation,  as  well  as  quantity,  should  be  considered;  and  seeming  to  contemplate 
a  district,  the  parts  of  which,  some  being  subject  to  floods  and  to  a  drainage  tax, 
were  of  very  unequal  value,  studiously  calls  the  attention  of  the  commissioners 
to  those  circumstance^  in  a  distinct  section  for  that  purpose.  This  complex  question 
then  of  the  adequacy  of  the  allotment  was  submittecl  to  the  consideration  of  the 
commissioners ;  and,  I  think,  submitted  without  appeal.  By  the  express  terms 
of  the  act,  all  disputes  concerning  rights  in  the  lands  to  be  enclosed,  or  the  tithes 
arising  from  them,  are  to  be  determined  by  the  commissioners,  and  their  deter- 
mination is  to  be  final.  The  subsequent  clause,  which  gives  a  ri^ht  of  appeal  to 
the  quarter  sessions,  contain{103]-ing  an  exception  of  cases  in  which  the  award  is 
conclusive,  cannot  extend  to  the  allotments.  The  commissioners  are  authorised 
to  adjudicate  finally  on  the  subject  of  quantity,  quality,  liability  to  tithe ;  those 
points  they  must  have  considered  had  they  duly  exercised  their  power  ;  and  I  am 
bound  to  suppose  them  so  to  have  done,  and  to  give  them  credit  for  a  just  adjudica- 
tion. Nor  can  it  be  supposed  that  the  rector  failed  to  submit  to  their  consideration 
whatever  was  required  for  enabling  them  to  assign  to  him  a  proper  allotment. 

But  it  is  said  that  the  impropriety  of  the  allotment  is  in  proof :  first,  by  com- 
putation it  is  found  to  be  deficient  in  quantity,  to  the  extent  of  about  1 40  acres : 
aeoondly,  in  the  award  no  reference  is  made  to  the  tithes  of  Waddingham,  and  if 
any  lands  there  were  titheable,  no  compensation  having  been  given  for  them,  the 
lector  has  not  received  the  indemnity  provided  by  the  act.  I  have  anzioiisly  con- 
sidered whether  it  is  possible  now  to  determine  that  the  rector  had  or  had  not  a 
due  allotment.  In  description,  on  the  face  of  the  award  there  is  no  reference  to 
the  tithes  of  Waddingham ;  it  cannot  however  be  said  that  no  regard  was  had 
to  that  township,  for  an  allotment  is  expressly  made  of  lands  enclosed  there,  in 
respect  of  the  Carr  side  pasture,  >S:c.  But  in  quantity  there  seems  a  deficiency. 
The  allotment  to  the  rector  was  more  than  two- fifteenths  of  the  whole,  omitting 
Viaddingham,  but  less  than  two-fifteenths,  including  that  township.  If  quantity 
» the  criterion,  therefore,  there  is  errori;  but  how  does  it  appear  that  the  deficiency 
in  quantity  was  not  compensated  by  superiority  in  value  1  Or,  how  can  it  be  known 
what  evidence  was  produced  to  shew  which  of  the  lands  included  were  titheable, 
snd  which  not  ?  If  the  larger,  or  a  considerable,  part  of  the  unenclosed  lands 
in  Waddingham  was  not  titheable,  as  to  which  we  have  no  evidence,  undoubtedly 
there  would  be  great  error  in  undertaking  to  determine,  by  eompnrison  of  quantity 
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alone,  the  adequacy  or  inadequacy  of  the  a11ot{104hnient.  Supposing  the  emr 
only  in  description,  and  that  an  allotment  of  two-fifteenth  parts  was  made  to  the 
rector,  such  error  in  desoription,'  more  especially  in  a  parish  so  circumstuiced, 
would  not  vitiate  an  award,  under  which,  the  rector  having  had  hie  full  compeDsa- 
tion,  quantity  and  value  considered,  no  injustice  would  be  done.  At  this  mstant 
period,  we  examine  the  transaction  with  very  imperfect  materials ;  the  lapse  of 
time  occasions  great  difficulty  in  determining  what  were  the  data  or  principles 
which  guided  the  commissioners.  On  that  subject  we  can  only  conjecture ;  but 
this  we  know,  that  the  allotment  was  made,  was  accepted  by  the  rector,  and  has 
been  constantly  acquiesced  in  since  without  dispute,  till  the  institution  of  the  present 
suit.  If,  as  is  said,  it  has  in  point  of  enjoyment  been  departed  from,  no  complaint 
was  ever  made  that  the  commissioners  failed  in  their  duty.  On  this  question, 
then,  I  am  obliged  to  say,  that  the  rector  has  not,  by  clear  and  satisfaotoryievidence, 
impeached  the  judgment  of  the  commiBnoners,  and  shown  error  in  the  award. 

Had  it  depended  on  that  point,  a  question  might  arise  what  course  should 
be  pursued  ;  but  I  have  never  entertained  a  doubt,  that  under  this  claim  there 
is  no  necessity  for  adverting  to  that  part  of  the  case,  being  clearly  of  opinion  that 
if  an  error  were  proved,  in  the  omission  of  a  proper  allotment,  yet  on  the  construction 
of  the  act,  the  bar  which  it  creates  is  insuperable.  It  is  an  independent  substantive 
bar  to  the  claim  of  tithes  in  kind  for  ever ;  not  conditional,  but  positive.  The 
legislature  has  declared  that  after  a  certain  event  tithes  shall  cease ;  what  is  that 
event  t  The  enrolment  of  the  award.  From  that  time  the  tithes  are  extinguished. 
The  proposition  of  the  rector  is,  that  the  bar  does  not  arise  if  he  can  show  error 
in  the  award.  That  argument  confounds  two  things  perfectly  distinct ;  the  ex- 
istence, and  the  justice,  of  the  award.  The  act  desired  not  to  leave  to  the  parties 
the  right,  at  any  future  time,  to  question  the  adjudication  of  the  commi8-[105]-Bionen, 
but  declared  it  final  and  conclusive.  Consider  the  consequence  of  a  contrary  de- 
cision. Under  the  act  the  award  cannot  be  bad  as  to  the  rector,  and  good  as  to 
others.  In  order  to  succeed,  he  must  show  that  there  is  no  award  enrolled ;  for 
if  there  is,  his  case  fails.  His  argument  is,  that  because  there  is  an  error  in  the 
allotment,  it  ceases  to  be  an  award.  Then  there  is  nothing  to  determine  the  in- 
terest in  these  3000  acres  :  the  incumbent  haa  a  title  to  tithes  on  all  the  lands, 
and  the  rights  stand  as  if  the  act  had  not  been  passed.  On  that  principle,  if  any 
one  proprietor  can  show  error  in  respect  to  him,  one,  perhaps,  of  300  or  400  claim- 
ants, and  whether  he  brought  forward  his  claim  or  not,  the  moment  it  appears 
that  there  is  a  right  not  compensated  which  it  was  intended  to  compensate,  there 
is  no  award ;  so  that  this  instrument,  which  was  to  be  the  lex  loci,  to  determine 
every  man's  right  and  title,  the  binding  rule  to  govern  the  property  for  ever,  with 
a  positive  direction  that  the  decisions  which  it  records  should  be  conclusive,  is  at 
an  end,  because  there  is  error.  The  consequences  of  such  doctrine  refute  it ;  but 
the  terms  of  the  act  are  clear.  The  commissioners  are  directed  to  allot  to  different 
individuals,  and  having  finished  the  allotments,  to  draw  up  their  award,  which 
is  an  instrument  recording  their  judgments  antecedently  pronounced,  good  or 
bad ;  if  the  instrument  contains  that,  it  is  the  award ;  on  the  enrolment  of  that 
instrument  the  tithes  cease.  Is  not  this  the  award  t  and  has  it  not  been  enroUed  1 
The  vice  of  the  argument  consists  in  the  assumption,  that  because  error  can  be 
proved  in  an  allotment  there  is  no  award.  The  act  intending  to  terminate  all 
litigation,  to  define  interests,  and  to  extin^ish  rights  to  common  and  to  tithes,  on 
that  event,  directly  puts  an  end  to  the  claim  to  tithes.  It  is  quite  clear  that  what- 
ever error  there  might  be  in  the  previous  allotments,  the  existence  of  the  award 
concludes  the  question.  On  this  ground,  it  appears  to  me,  that  the  defendanU 
have  completely  succeeded  in  establishing  an  imperative  and  decisive  bar  to  the 
rector's  claim. 

[106]  I  think,  then,  that  it  is  not  competent,  at  this  distance  of  time,  to  examine 
the  propriety  of  the  award ;  that  the  rector  has  not  clearly  established  the  existence 
of  error ;  and  that  the  error  alleged,  error  in  the  allotment,  rather  than  in  the 
award,  would  not  defeat  the  bar.  The  bill  must  be  dismissed,  but  without  costs. 
The  apparent  deficiency  of  quantity,  and  the  former  submission  of  the  defendants 
to  pay  tithes  in  kind,  justified  the  rector  in  the  institution  of  this  suit 
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Marie  Sebastiene  Sophie  Battersbee,  Widow,  Plaintiff,  and  Henry  Farring- 
TON,  Edward  Vernon,  Thomas  Battersbee,  Philip  Codd,  James  Tilson, 
and  Sylvester  Douglas  Wilson,  and  Sophia,  his  Wife,  Defendants.  Bolls. 
Feb.  U,  [1818]. 

[S.  C.  1  Wils.  Ch.  88.    See  In  re  Holland,  [1902]  2  Ch.  380.] 

A  voluntary  Bettlement  without  fraud,  by  a  husband  not  indebted,  in  favour  of 
his  wife  and  children,  is  valid  against  subsequent  creditors.  On  a  bill  by  the 
wife,  the  Court  established  the  Bettlentent,  no  creditor  attempting  to  impeach 
it,  and  there  being  no  allegation  that  the  husband  was  indebted  at  the  time, 
without  directing  an  inquiry  on  that  subject.  It  seems  that  a  recital  in  a  settle- 
ment after  marriage  is  not  evidence  against  creditors  of  articles  before  marriage. 

The  bill  filed  in  May  1813  stated,  that  by  articles  of  agreement,  dated  1st  October 
1793,  made  in  contemplation  of  marriage  between  the  Plaintiff  and  Edmund 
Battersbee  deceased,  and  executed  by  Edmund  Battersbee,  the  Plaintiff,  and  William 
Sanfard,  Edmund  Battersbee  covenanted  with  Sanford,  that  in  case  the  marriage 
should  take  effect,  he  would,  within  three  months  after  the  solemnization  ther«of, 
assure  to,  or  to  the  use  of,  the  Plaintiff  (in  case  she  should  survive  him),  an  annuity 
of  £500  for  her  life,  to  commence  from  the  day  of  his  death ;  and  the  Plaintiff  agreed 
that  the  said  annuity  should  be  in  bar  of  dower,  and  of  all  claim  to  any  part  of  the 
personal  estate  of  Edmmd  Battersbee,  under  the  statute  of  distribution  or[107]  other- 
vise;  that  in  1793,  shortly  after  the  date  of  the  articles,  the  marriage  was  solem- 
nized, and  after  the  solemnisation,  in  performance  of  the  articles,  Edmund  Baiters- 
bee,  by  an  indenture  executed  on  the  3lBt  December  1793,  between  himself,  the 
Plaintiff,  and  Sanford,  reciting  the  articles,  in  pursuance  and  performance  thereof, 
and  in  consideration  of  the  marriage,  covenanted  with  Sanford,  that  he,  Edmund 
Battersbee,  in  his  life-time,  or  his  heirs,  executors,  and  admmistrators,  within  four 
months  after  his  decease,  in  case  the  Plaintiff  survived  him,  would  transfer  into 
the  joint  names  of  trustees,  so  much  Government,  or  India  stock,  or  annuities, 
or  otherwise  convey  such  kuida  or  hereditaments,  as  would  secure  to  the  Plaintiff, 
in  case  she  survived  him,  axi  annuity  of  £500  for  her  life,  in  bar  of  dower,  and  all 
other  claim  whitdi  she  might  have  as  his  widow,  upon  his  estate,  either  real  or 
peraonal ;  that  in  or  about  September  1809,  Edmund  BaUersbee  being  seised  of  certain 
freehold,  uad  possessed  of  certain  leasehold,  estates,  determined  to  perform  the 
articles  of  agreement  and  indenture  of  covenants,  by  conveying  certain  estates 
to  trustees  upon  the  trusts  mentioned  in  the  articles  and  indenture ;  that  upon 
search  being  made  for  the  purpose  of  preparing  the  necessary  deeds,  the  articles 
and  indenture  appeared  to  have  been  mislaid,  and  neither  of  them  could  be  found  ; 
that  Edmund  Battersbee  having  forgotten  what  were  the  provisions  contained 
in  the  articles  and  indenture,  and  conceiving  that  the  agreement  entered  into  by 
him  was  to  assure  the  yearly  sum  of  £400  to  the  Plaintiff  (in  case  of  her  surviving 
him)  during  her  widowhood,  instead  of  £500  for  her  life,  accordingly  gave  direc- 
tions for  preparing  the  necessary  deeds  to  carry  into  effect  the  articles  and  indenture, 
aceording  to  the  erroneous  idea  which  he  entertained  thereof ;  and  thereupon  inden- 
tures of  lease  and  release  were  executed  on  or  about  the  13th  of  September  1809, 
by  which  Edmund  Battersbee  conveyed  to  Henry  Farrington  and  Edward  Vernon. 
eertdn  freehold  tuod  leasehold  estates  upon  trust,  during  the  life  [108]  of  Edmund 
Battersbee,  at  his  request,  and  after  his  decease  at  any  time  during  the  widowhood 
of  the  Plaintiff,  in  case  she  should  survive  him,  at  her  request,  and  after  the 
decease,  or  the  next  marriage  of  the  Plaintiff,  which  should  first  happen,  then,  at 
their  discretion, .  to  raise  by  sale,  or  mortgage  of  the  said  premises,  such  sum  or 
nuns  as  the  persons  by  whose  request  the  sale  or  mortgage  was  thereby  author- 
ised to  be  made,  should  think  proper ;  and  to  stand  possessed  thereof  upon  the  trusts 
declared  by  another  indenture  of  the  same  date ;  and  upon  trust  in  the  mean  time 
to  permit  Edmund  Battersbee  to  receive  the  rents  durmg  his  life ;  and  after  his 
decease  to  pay  to  the  Plaintiff,  in  case  she  should  survive  him,  an  annuity  of  £400 
during  her  widowhood,  and  subject  thereto  to  stand  possessed  of  the  rents  and 
pn^ts  iu  trust  for  the  persons  entitled  under  the  other  mdenture  of  the  same  date, 


Digitized  by  Google 


318 


BATTERSBEE  V.  FABBINGTON 


1 SWASS.  109. 


to  the  interest  of  the  trust  monies  therein  mentioned ;  that  by  the  deed  referred 
to  in  the  laat  indenture  of  the  same  date,  Edmund  Battersbee  directed  FarrvngUm 


in  (Government  or  real  securities,  and  permit  Edmund  Battersbee,  during  his  life, 
to  receive  the  dividends  and  interest ;  and  after  his  deceaae,  in  case  the  Plaintiff 
should  survive  him,  to  appropriate  so  mucli  of  the  trust  monies  as  would  produce 
the  clear  yearly  sum  of  £400,  and  pay  the  income  thereof  unto  the  Plaintif!  during 
her  widowhood,  in  lieu  of  the  annuity  of  £400  provided  for  her  by  the  indentures 
of  lease  and  release  before  mentioned,  and  to  pay  and  assign  the  residue  of  the  trust 
monies,  and  also  after  the  decease  or  next  marriage  of  the  Plaintiff,  such  part  as 
should  be  appropriated  as  aforesaid,  to  his  son,  Thomas  Battersbee,  to  be  vested 
when  he  should  attain  the  age  of  21  years,  if  he  should  survive  his  father;  and 
in  case  of  his  death  under  that  age,  or  in  the  life  of  his  father,  then  to  Sophia  Batters- 
bee, his  daughter,  to  be  vested  when  she  should  attain  the  a£e  of  21  years ;  and 
in  [109]  her  death  under  that  age,  or  in  her  father's  Ufe,  then  upon  such 

trusts  as  Edmund  Battersbee  should  appoint. 

The  bill  farther  stated  the  will  of  Edmund  Battersbee,  dated  24th  September 
1809,  and  executed  and  attested  so  as  to  pass  real  estates,  by  which,  after  directing 
that  all  his  debts  should  be  paid  as  soon  as  conveniently  might  be,  and  confirming 
the  settlement  made  for  the  benefit  of  the  Plaintifi  and  of  his  children,  by  the  two 
deeds  of  the  12th  and  13th  of  September  then  instant,  and  after  giving,  among 
other  legacies,  £1000  to  the  Plaintiff,  and  £5000  in  trust  for  his  daughter,  he  gave 
all  the  residue  of  his  personal  estate,  over  which  he  had  any  power  of  appointment 
or  disposition,  to  his  son,  Thomas  Battersbee,  if  and  when  he  should  attam  the  age 
of  21  years ;  but  in  case  he  should  die  under  that  age,  then  to  his  daughter  Sophia, 
if  and  when  she  should  attain  the  age  of  21  years,  or  be  married  with  the  consent 
of  her  guardians ;  and  in  case  she  should  die  under  that  age,  and  before  she 
should  be  married  with  such  consent,  then  he  gave  his  residuary  estate  to  Henry 
FarrvngUm ;  and  he  appointed  the  Plaintiff,  and  Henry  Farrington,  and  Edivard 
Vemon,  executrix  and  executors  of  his  will. 

The  bill  then  stated,  that  after  the  execution  of  the  several  deeds,  and  the  will 
before  mentioned,  the  indenture  of  covenants  of  the  Blst  of  Decen^r  1793  was 
found,  but  the  articles  of  agreement,  in  pursuance  of  which  the  same  was  made, 
were  never  found  ;  that  upon  looking  into  the  said  indenture,  Edmund  Battersbee 
having  discovered  that  the  lease  and  lelease,  and  declaration  of  trust  before  men- 
tioned, were  not  a  performance  of  the  articles,  determined  to  execute  a  new  deed 
conformable  thereto ;  and  accordingly  by  an  indenture  executed  on  the  25th  of 
March  1812,  it  was,  in  pursuance  and  performance  of  the  articles,  declared  to  be 
their  true  intent  and  meaning,  and  Edmund  Battersbee  directed  and  appointed, 
that  Farrington  and  V^r-CllOl-non  should  be  seised  and  possessed  of  the  said  here- 
ditaments and  premises,  subject  to  the  trust  for  sale  or  mortgage,  and  in  the  mean 
time  to  the  trust  declared  for  the  benefit  of  Edmund  Battersbee  during  his  life, 
upon  trust,  after  the  decease  of  Edmund  Battersbee,  and  during  the  Ufe  of  the  Plaintiff, 
in  case  she  should  survive  him,  and  whether  she  should  continue  his  widow  or  not,  out 
of  the  rents  and  profits,  or  by  sale  or  mortgage  of  the  estates,  to  pay  to  the  Plaintiff 
an  annuity  of  £500  in  lieu  of  the  annuity  of  £400,  and  in  satisfaction  of  the  annuity 
mentioned  in  the  articles  \  and  the  trustees  were  directed,  in  case  the  Plaintiff  should 
survive  Edmund  Baiterebee,  to  appropriate  so  much  of  the  trust  monies  as  would 
produce  an  annuity  of  £500,  and  pay  the  income  thereof  to  the  Plaintiff  for  her 
life,  in  lieu  of  the  annuity  of  £500  thereinbefore  provided  for  her. 

The  bill  farther  stated,  that  in  November  1812  Edmund  Battersbee  died,  leaving 
the  Defendant,  Thomas  Battersbee,  an  infant,  his  heir  at  law,  and  leaving  his  daughter 
Sophia,  who  had,  previously  to  his  death,  and  with  his  consent,  married  the  Defend- 
ant Sylvester  Douglas  V/Uson  {Edmund  Battersbee.  by  the  marriage  settlement, 
having  covenanted  to  bequeath  £5000  in  trust  for  bis  daughter,  her  husband, 
and  their  children) ;  and  that  at  the  respective  times  of  making  his  will  and  of 
his  death,  Edmund  Battersbee  was  seised  in  fee  of  real  estates,  beside  those  compinzed 
in  the  trust  deeds  before  mentioned,  which  descended  to  his  heir  at  law. 

The  bill,  after  stating  that  Farrington  and  Vernon  had,  with  the  concurrence 
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of  the  Ftaintiff,  contracted  to  sell  the  trust  estates  before  mentioned,  charged,  that 
the  testator  was  a  trader  within  the  meaning  of  the  bankrupt  laws  at  the  time  of 
his  death,  and  that  his  real  estates  were  therefore  in  his  life-time  subject  to  the 
payment  of  his  debts  as  welt  by  simple  contract  as  by  specialty,  and  were  legal  assets 
for  that  purpose. 

[Ill]  The  prayer  of  the  bill  was,  that  an  account  might  be  taken,  of  the  real 
and  personal  estates  of  the  testator  Edmund  Batlersbee  (distinguishing  the  estates 
conveyed  in  trust,  as  before  mentioned,  from  his  general  estate)  and  of  his  debts 
and  legacies  ;  that  the  real  estates  descended  upon  the  Defendant  Thomas  Batlersbee, 
might  be  declared  to  be  subject  to  the  debts  of  the  testator  by  reason  of  his  having 
been  a  trader  at  the  time  of  his  decease,  and  that  the  assets  might  be  marshalled  ; 
that  the  Plaintiff  might  be  declared  entitled  out  of  the  money  to  arise  from  the 
sale  of  the  trust  premises  to  have  one  annuity  of  £600  raised  and  paid  to  her,  and 
in  case  the  interest  and  diridends  of  such  money  wben  invested  in  the  funds  should 
not  be  sufficient,  that  a  part  of  such  money  migbt  be  laid  out  in  the  purchase  of 
such  an  annuity  as,  together  with  the  interest  of  the  residue  of  the  money,  would 
make  up  the  yearly  sum  of  £500 ;  that  she  might  be  declared  to  have  a  specific 
lien  as  a  specialty  creditor  upon  the  trust  estates,  and  the  money  arising  from  the 
sale  thereof,  to  the  extent  of  £500  per  annum  ;  and  that  the  rights  of  the  claimants 
under  the  will  might  be  ascertained,  and  the  trusts  carried  into  efiect. 

The  Defendants,  Farrington  and  Vemcn,  by  their  answer  stated,  that  they 
knew  not  whether  any  articles  had  been  executed  before  the  nutrriage  of  the  Plaintiff 
with  the  testator,  as  alleged  in  the  bill ;  and  that  the  testator's  personal  estate 
vas  not  sufficient  for  the  payment  of  his  debts,  funeral  expenses,  and  legacies ; 
and  they  admitted  that  they  had  contracted  for  the  sale  of  the  real  estates. 

Sir  S.  Romilly,  Mr.  Cookey  and  Mr.  Collinson,  for  the  Plaintiff.  The  settlenients 
subsequent  to  the  marriage,  being  executed  in  pursuance  of  previous  articles,  are 
supported  by  a  good  consideration.  Of  the  existence  of  those  articles,  though  not 
now  to  be  found,  the  recital  in  the  settlement  is  [112]  conclusive  evidence.  Anon, 
Pre.  in  Cha.  (p.  101),  Dundas  v.  Dutens  (1  Ves.  Jun.  196.  Cordwell  v.  Ma^Ul^ 
Amb.  515,  and  Hoimet  v.  AUsbie^  1  Ma4d.  5&1,  were  also  cited). 

Without  reference  to  the  articles,  the  settlement  possesses  intrinsic  validity. 
It  is  not  proved  that  the  settler  was  indebted  at  the  time,  and  it  is  fully  established 
that  a  voluntary  settlement  by  a  husband  after  marriage  without  fraud  is  not 
within  the  statute  (13  Eliz.  c.  5),  and  cannot  be  impeached  by  subsequent  creditors. 
Stephens  v.  Olive  (2  Bro.  C.  C.  90),  Lush  v.  Wilkinson  (5  Ves.  384),  Montague 
V.  Sandtoich  (cited  12  Ves.  148),  Kidney  v.  Coussmaker  (12  Ves.  136),  Hdloioay 
V.  MUlard  (1  Madd.  414,  and  in  Partridge  v.  Gopp,  1  Eden,  163,  the  decree 
Proceeded  on  the  ground  that  the  party  was  largely  indebted  at  the  time  of  the  gift.) 

Under  the  favourable  circumstances  of  this  case,  and  in  the  absence  of  a  suggestion 
that  the  settler  was  indebted  at  the  time,  the  Court  will  not  direct  an  inquiry  into 
that  fact,  but  at  once  establish  the  settlement. 

Mr.  Home  and  Mr.  Temple,  for  Mr.  and  Mrs.  Wilson.  The  settlement  cannot 
be  questioned  except  in  a  suit  by  creditors.  On  this  record  nothing  appears  to 
impeach  it.  In  the  absence  of  proof,  or  even  allegation,  of  the  existence  of  debts 
at  the  date  of  the  deed,  the  Court  will  not  proceed  conjecturally  on  the  mere  possi- 
bility of  debt. 

Mr.  JSoM,  for  the  Defendants  Codd  and  Tilson^  trustees  in  the  marriage  settle- 
ment of  Hr.  and  Mrs.  Wilson. 

Hr.  Hart  and  Mr.  WUbraham,  for  the  trustees  and  executors. 

[113]  The  trustees  offer  no  opposition  to  the  claim  of  the  PlaintiiTb,  but  are 
deairouB  that  the  Court  shall  be  apprized  of  the  facts  of  the  case  before  it  pronounces 
a  decree.  No  evidence  is  adduced  of  the  execution  of  the  articles.  On  the  sup- 
position of  their  existence,  the  deed  of  31st  December  1793,  which  recites  them, 
is  nugatory,  and  does  no  more  than  had  already  been  done  by  them.  The  deed 
<rf  1809,  executed  after  so  long  an  interval,  and  conveying  recently  before  his  death 
a  large  portion  of  his  property  in  truflt  for  sale,  a£fords  a  presumption  that  the 
settlor  was  indebted  at  that  time.  The  trustees  submit  the  propriety  of  ascertaining 
that  fact  by  an  inquiry  before  the  Master.   A  voluntary  bond  cannot  prevail  against 
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a  simple  contract  debt  {Lechmere  t.  Earl  of  Carlisle,  3  P.  W,  222) ;  on  what  prineipk 
can  greater  effect  be  given  to  a  voluntary  settlement  1 

The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  No  doubt  can  be  entertained 
on  this  case,  if  the  settlor  was  not  indebted  at  the  date  of  the  deed.  A  voluntary 
conTeyance  by  a  person  not  indebted,  is  clearly  good  against  future  creditora.  Th&t 
constitutes  the  dUtinction  between  the  two  statutes.  (13  Elie.  c.  5  ;  27  Elis.  o.  4. 
See  Lord  Tovmshend  v.  Windham,  2  Ves.  Sen.  1 1.)  Fraud  viti&t«s  the  transactbn ; 
but  a  settlement  not  fraudulent,  by  a  party  not  indebted,  is  valid,  though  voluntarj'. 
On  the  first  question  (which  I  am  not  now  to  decide),  the  distinction,  I  apprehend, 
is,  that  against  all  persons  claiming  under  the  settlor  the  recital  is  conclusive  (see 
Ford  V.  Grey,  1  Salk.  285.  Marchioness  of  Annandale  v.  Harris,  2  P.  W.  432. 
Shelly  v.  Wright,  Willes,  11,  12) ;  but  it  would  be  difficult  to  maintain,  that  & 
recital  in  a  post-nuptial  settlement  of  ante-nuptial  articles,  of  the  existence  of  which 
there  is  no  distinct  proof,  would  be  binding  on  creditors.  Such  a  doctrire  woald 
give  to  every  trader  a  power  of  excluding  hsa  oreditorb  by  a  recital  in  a  [114]  deed 
to  which  they  are  not  parties.  In  this  instance  there  appears  no  motive  for  the 
recital  if  untrue  ;  a  recital  in  a  deed  executed  before  the  party  engaged  in  trade, 
when  he  was  not  indebted,  and  twenty  years  piior  to  his  death.  The  trustees 
and  executors  knowing,  as  they  must,  the  affairs  of  the  testator,  have  not  suggested 
that  he  was  indebted  at  the  time  of  the  settlement,  nor  has  any  creditor  attempted 
to  impeach  it.   I  am  bound  therefore  to  declare  it  valid. 


The  Princess  of  Wales  v.  The  Earl  of  Liverpool  and  Count  Munstbb.   March  7, 

10,  17,  [1818]. 

S.  C.  1  Swans.  580 ;  3  Swans.  567 ;  1  Wils.  Gh.  113.    Prioleau  v.  United  Stales, 
1866,  L.  R.  2  Eq.  665  ;  Kennedy  v.  Wakefield,  1870,  39  L.  J.  Ch.  829.] 

In  a  bill  against  executors,  the  Plaintiff  having  stated  two  promisory  notes  of  thft 
same  date,  one  for  £15,000  sterling,  the  other  for  £15,000  French  louis,  given 
by  the  testator  for  securing  a  sum  of  £ 1 5, 000,  on  an  affidavit  by  one  of  the  exeoutora, 
that  he  had  inspected  the  first  note,  and  observed  on  the  face  of  it  circumstances 
tending  to  impeach  its  authenticity ;  that  he  was  informed,  and  believed,  that 
the  second  note  had  been  produced  by  the  Plaintiff  for  payment  in  a  foreign 
country ;  and  that  he  was  advised  and  believed  that  it  was  necessary  in  order 
that  his  answer  might  fully  meet  the  case,  that  he  should,  before  answer,  have 
inspection  of  the  second  note,  it  was  ordered,  that  the  Defendants  should  not 
be  compelled  to  answer,  till  a  fortnight  after  production  of  the  second  note. 

The  bill  filed  by  Her  Royal  Highness  Caroline  Augusta,  Princess  of  Wales, 
by  Antony  Buller  St.  Leger,  Esq.  her  next  friend,  stated,  that  in  or  about  the  month 
of  August  1814,  William  Duke  of  Brunswick  Oels  deceased,  for  the  purpose  of  secur- 
ng  the  sum  of  £15,000  sterling  to  the  separate  use  of  Her  Royal  Highness,  signed 
ai^  delivered  to  her  a  certain  promisory  note,  or  instrument  in  writing,  bearing 
date  the  24th  day  of  August  1814,  whereby  he  assured  to  her  the  repayment  in 
the  year  1816,  of  the  sum  of  £15,000  sterling,  with  interest  in  the  mean  time; 
and  also,  for  the  same  purpose,  signed  and  delivered  to  her  another  promisory 
note,  or  instrument  in  writing,  bearing  date  the  same  24th  day  of  August  1814. 
whereby  he  assured  to  her  payment  in  the  month  of  August  1816,  of  the  siun  of 
15,000  French  louis,  at  the  rate  of  24  French  livres  each,  together  with  interest 
for  the  same  in  the  mean  time. 

[115]  The  bill  then  stated,  that  the  Duke  died  in  June  1815,  having  made  a 
will,  and  appointed  the  Defendants  executors,  who  proved  the  will,  and  possessed 
themselves  of  his  personal  estate  to  an  amount  more  than  sufficient  to  satisfy  bis 
debts  ;  and  that  the  principal  sums  secured  by  the  two  notes,  together  with  interest 
from  the  24th  of  August  1814,  wasdue  to  the  Plaintiff  for  her  separate  use. 

The  bill  contained  the  following  interrt^atories  :  "  Whether,  in  or  about  the 
month  of  August  1814,  or  when,  the  said  WUliam  late  Duke  of  Brunswick  Oels, 
for  the  purpose  of  securing  the  sum  of  £15,000  sterling  to  the  separate  use  of  Her 
said  Royal  Highness,  did  not  sign  and  deliver  to  her  two  promisory  notes  ot  sueh 


Digitized  by  Google 


1  BWAHB.  lie.     WALKS  (pRINCBBS  OF)  V.  LIVFRPOOL  (EAPL  Op) 


321 


date  respectively,  and  of  such  tenor  and  eifect,  as  hereinbefore  in  that  behalf  men- 
tioned, or  of  any  and  what  other  date  respectively,  or  of  any  and  what  other  tenor 
and  effect  respectively  ?  and  Whether  the  said  principal  sum  secured  by  the  said 
notes  or  instruments,  together  with  interest  on  the  sud  sum  from  the  24th  of  August 
1 8 1 4,  is  not  now  wholly  due  and  owing  to  Her  said  Royal  Highness  t  " 

The  bill  prayed,  that  the  Defendants  might  either  admit  assets  of  the  Duke, 
sufficient  to  pay  the  principal  sum  of  £15,000  and  interest,  or  that  an  account  might 
be  taken  of  his  personal  estate,  in  the  usual  manner,  and  that  the  same  might  be 
applied  in  a  due  course  of  administration,  and  that,  if  necessary,  an  account  might 
be  taken  of  what  was  due  upon  the  said  notes,  and  Uiat  the  amount  thereof  might 
be  paid  to  the  Plaintiff  for  her  separate  use. 

A  motion  was  made  by  the  Defendants,  "  that  the  Plaintiff  might  produce, 
and  leave  with  her  clerk  in  Court  for  the  usual  purposes,  a  certain  promisory  note, 
or  instrument  in  writing,  in  the  bill  mentioned  to  bear  date  the  24th  day  of  Augvst 
1814,  whereby  it  is  in  the  bill  alleged,  that  William  Duke  of  Brunswick  deceased 
assured  to  the  [116]  Plaintiff  payment  in  the  month  of  August  1816,  of  the  sum 
of  15,000  French  louis  at  the  rate  of  24  French  litres  each,  together  with  interest 
for  the  same  in  the  mean  time ;  and  that  the  Defendants  might  have  a  fortnight's 
time  to  answer  the  bill,  after  such  instrument  should  have  been  so  produced." 

In  support  of  the  motion  an  affidavit  was  made  by  Count  Munster,  that  he  was 
advised  and  believed  that  an  inspection  of  the  note  described  in  the  notice  of  motion 
might  afford  to  him  and  the  other  Defendant,  the  Ekirl  of  Liverpool,  material  infor- 
mation for  their  defence ;  and  that  the  note  had  never  been  shewn  to  him,  nor, 
as  he  was  informed  and  believed,  to  the  Earl  of  Liverpool. 

The  Solicitor  General  [Gifford]  and  Sir  Arthur  Piggott  in  support  of  the  motion. 
In  an  action  at  law,  the  rlaintiff  could  not  compel  the  Defendant  to  plead,  until 
a  copy  had  been  delivered  of  the  written  instrument  on  which  the  action  is  founded. 
When  the  instrument  is  under  seal,  the  Plaintiff  must  make  profert,  and  the  Defend- 
ant may  crave  oyer  ;  and  by  analogy  to  those  cases,  the  moaem  practice,  in  actions 
i  on  written  instruments,  though  not  under  seal,  as  bills  of  exchange  and  policies 
of  insurance,  entitles  the  Defendant  to  a  copy  for  the  purposes  of  his  defence.  It 
cannot  be  supposed  that  a  court  of  equity  rejects  that  equitable  principle  which 
is  thus  adopted  by  the  courts  of  law.  By  a  cross  bill,  it  is  admitted,  the  Defendants 
might  compel  production  of  the  instrument,  and  compel  it  for  the  purpose  of  defence 
to  the  originalsuit ;  admitting  that,  can  we  consistently  deny  to  the  Court  a  power 
to  order  the  production,  in  that  suit  in  which  alone  the  production  is  required  1 
Inspection  of  the  instruments  is  in  this  case  necessary  to  enable  the  Defendants 
to  make  that  answer  which  the  Plaintiff  seeks.  The  bill  contains  interrogatories 
whether  the  promisory  [117]  notes  were  not  signed  by  the  Duke  of  Brunswick, 
and  whether  the  sum  secured  by  them  is  not  still  due.  Supposing  a  doubt  of  the 
authenticity  of  the  instrument  (which  I  put  only  hypothetically,  but  on  which 
80  put  I  am  entitled  to  argue),  of  the  signature  of  the  Duke  for  example,  is  it  not 
obvious,  that  inspection  is  necessary  to  enable  the  Defendants  to  answer  with  corrwt- 
ness  and  safety  1  Where  the  Duke  now  living,  and  a  Defendant,  it  might  be  con- 
tended that  he  could  answer  from  his  own  Ibtowledge  these  questions  relative  to 
his  own  acts ;  but  what  means  can  the  Defendants,  his  executors,  no  parties 
1  to  the  transaction,  without  a  view  of  the  instrument,  answer  to  its  authenticity  % 
I  The  statement  in  the  bill  is,  that  two  securities  were  given  for  the  same  sum,  pay- 
able in  different  currencies,  and  at  different  dates.  What  assurance  has  the  Court, 
that  while  one  of  these  instruments  is  put  in  suit  here,  the  other  may  not  be  enforced 
against  the  Duke's  assets  in  a  foreign  state  % 

Sir  Samuel  RomUiy,  Mr.  Martin,  Mr.  Bell,  and  Mr.  Shadwell  against  the  motion. 
If  the  Defendants  are  entitled  to  succeed,  the  motion  must  be  quite  of  course  ; 
the  case  of  a  creditor  filing  a  bill  for  payment  of  a  sum,  due  on  a  security,  is  one 
of  daily  occurrence ;  yet  no  precedent  has  been  produced  of  such  an  order.  The 
anak^  suggested  between  tne  practice  at  law  and  in  this  Court  is  unfounded. 
It  is  true,  that  in  an  action  on  a  bond  the  Plaintiff  must  make  profert ;  but  it  is 
equally  true,  that  the  practice  here  is  different.  In  a  case  in  which  a  Plaintiff  had 
stated  the  sulMtance  of  a  deed  in  his  bill,  and  referred  to  it  for  greater  certainty, 
YoHT  Lordship  decided  that  the  Defendant  could  not  compel  production  on  motion, 
but  must  proceed  by  a  cross  bill.   What  is  there  in  this  case  to  entitle  the  Defendants 
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to  a  course  of  practice  quite  new  1   The  difficulty  in  the  way  of  their  answering  ie 
altogether  imaginary.    What  difficulty  can  [118]  they  find*  if  such  is  the  fact,  in 
stating  that  they  have  no  knowledge  of  the  transaction,  and  leaving  the  Plaiatifi 
to  m^te  proof  of  every  part  of  her  case  1   The  statement  in  the  bill,  that  two 
securities  were  given  for  the  same  sum,  is  to  the  disadvanti^e  of  the  PlaintifE ;  before 
■A  decree  can  be  obtained,  both  must  be  proved  and  delivered  up.   The  motion  is 
opposed  by  two  decisive  objections  :  according  to  the  uniform  practice  of  the  Court, 
a  Defendant  cannot  obtain  discovery  except  by  a  cross-bill ;  and  even  by  a  croes- 
bill  discovery  can  be  obtained  of  those  matters  only  which  are  material  to  the  de- 
fence.   In  this  instance,  the  Defendants  seek  by  motion,  production  of  an  instru- 
ment constituting  not  their  defence,  but  the  PlaintifE's  title.    It  is  a  ground  of 
demurrer  to  a  bill  of  discovery,  that  it  requires  a  disclosure  of  a  part  of  the  opponent's 
case.   The  evidence  of  one  party  may  certainly  be  material  to  support  the  case  of 
the  other ;  in  a  deed  for  instance,  which  is  the  foundation  of  the  title  of  the  Plaintifi 
at  law,  the  recitals  may  serve  to  establish  the  pedigree  of  the  Defendant,  and  be 
may,  for  that  reason,  be  entitled  to  the  production  of  that  deed ;  but  entitled  to  it 
still  on  the  same  principle,  as  constituting  a  part  of  his  own  case.   A  reference  to 
this  principle  evinces  the  necessity  of  adhering  to  the  rule,  that  a  discovery  can  br 
obtained  only  by  filing  a  bill,  which  imposes  on  the  party  the  duty  of  stating  his 
case,  and  affords  to  his  antagonist  the  opportunity  of  controverting  it.  Suppose 
to  a  bill  for  a  discovery  of  a  deed  as  containing  matter  important  to  the  Plaintifi's 
case,  an  answer  were  put  in  denying  that  the  deed  contained  such  matter,  would 
the  Court,  in  opposition  to  that  answer,  on  a  mere  allegation  in  the  bill  enforce  die- 
covery  1    If  such  an  attempt  can  succeed,  what  will  become  of  pleas  of  purcluue 
for  valuable  consideration,  to  bills  for  discovery  of  deeds  1   In  seeking  a  production 
of  this  document,  their  object  is  to  destroy  its  efiect.   The  Court  will  not  try  the 
question  of  their  right  to  inspection  on  this  summary  application,  but  by  restricting 
the  Defendants  to  the  ordinary  course  by  bill,  will  enable  the  PlaintiS  to  make  a 
defence. 

[118]  Xhe  Lord  Chancellor  [Eldon].  It  is  a  circumstance,  in  my  opinion,  6t 
considerable  imjKntance  to  the  practice,  that  the  bill  does  not  state  this  note  to  be 
in  the  custody  of  the  Plaintiff.  If  a  cross-bill  had  been  filed,  and  the  answer  h&d 
not  admitted  possession  of  the  document,  would  the  Court,  on  that  record,  have 
ordered  the  production  i 

Against  tne  motion.  That  alone  is  a  decisive  objectioo  to  the  application.  But 
admitting,  for  the  purpose  of  the  argument,  that  in  certain  excepted  cases,  production 
may  be  obtained  by  a  Defendant  on  motion,  at  least  the  materiality  of  the  discovery 
must  be  distinctly  and  positively  averred.  The  affidavit  on  which  this  applicatim 
is  founded,  states  only  that  the  dejmnent  has  been  advised,  that  from  mspection 
of  the  instrument  son^thing  may  arise  material  to  the  defence.  Such  an  affidavit 
would  not  be  sufficient  to  extend  the  common  injunction  to  stay  trial 

The  Lord  Chancellor  [Eldon].  On  a  case  of  so  much  importance  to  the  practice 
of  the  Court,  T  will  not  at  once  give  final  judgment. 

It  has  been  the  practice  for  ages  in  courts  of  law,  to  insist  on  a  profert  of  special- 
ties ;  but  it  is  within  my  own  recollection,  that  where  an  instrument  is  lost,  of  which 
profert  should  otherwise  be  made,  those  Courts,  adopting  a  special  mode  of  proceed- 
ing, have  assumed  a  jurisdiction  which  was  formerly  exercised  exclusively  by  courts 
of  equity.  They  have  done  so  on  the  supposition  that  they  were  doing  what  courts 
of  equity  did ;  but  I  believe  it  will  be  difficult  to  admit,  that  in  the  exercise  of  that 
jurisdiction,  they  have  acted  between  the  parties  as  this  Court  would  act.  That 
nowever  is  the  principle  on  which  they  have  since  proceeded,  in  compelling,  on 
motion,  the  production  of  bills  of  exchange  or,  promisory  notes,  the  sub-[180]-j^^^ 
of  an  action ;  and  I  believe  that  Lord  Mansfidd  first  adopted  that  rule,  on  the  sup- 
position that  he  did  no  more  than  was  constantly  done  in  courts  of  equity.  Speak- 
ing with  all  the  deference  due  to  Lord  Mansfield,  it  does  not  appear  to  me  that  he 
exactly  recollected  what  a  court  o£  equity  would  do  in  such  a  case ;  because  there 
is  a  mighty  difference  between  simply  producing  an  instrument,  and  producing 
it  in  answer  to  a  bill  of  discovery,  where  the  Defendant  has  an  opportunity  of  accom- 
panying the  production  with  a  statement  of  every  thing  which  is  necessary  to  pro- 
tect him  from  its  consequencea  On  the  present  case  we  must  refer  to  the  practicf 
of  this  Court ;  and  admitting  that  there  may  be  e^eptions  to  the  rule  of  practice, 
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we  must  also  admit  that  great  care  must  be  taken  in  eacli  particular  instance,  to 
ascertain  that  the  case  of  exertion  actually  exists.  It  becomes  therefcffe  necesBary 
to  consider  the  case,  with  reference  to  all  our  rules  for  comj)elling  production  oif 
instrumentSt  whether  instruments  mentioned  in  the  bill,  or  m  the  answer  ;  recol- 
lecting what  those  rules  require  the  Plaintiff  in  the  one  case,  and  the  Defendant 
in  the  other,  to  admit  relative  to  the  possession  of  the  instruments.  The  Bill  states 
the  existence  of  a  double  security  for  the  same  sum ;  we  must  see  what  is  alleged 
with  regard  to  the  possession  of  that  security  in  the  bill,  and  (no  answer  haying 
yet  been  filed)  in  the  affidavit ;  observing  that  from  whomsoever  the  affidavit  may 
proceed,  it  must,  if  to  be  made  the  foundation  of  an  exception  to  the  rule,  contain 
a  statement  of  the  circumstances  constituting  the  case  of  exception.  I  will  look 
into  my  own  notes  of  the  practice  before  I  give  judgment. 

March  10.  On  this  day  the  Lord  Chancellor  [Eldon],  after  stating  the  case, 
pronounced  judgment  as  follows  : 

[X21]  ^or  the  purpose  tA  illustrating  what  I  shall  say  presently,  I  observe  here 
that  this  bill  does  not  represent  the  notes  as  in  the  custody  or  power  of  the  Plaintiff ; 
and  it  would  be  a  consideration  worthy  of  attention,  regard  being  had  to  what  is 
settled  by  the  Court  with  reference  to  the  production  of  instruments  by  Defendants, 
how  far  that  circuinatance  is  material.  It  would  be  contended  on  the  one  hand, 
supposing  that  the  production  can  be  compelled  on  motion,  that  if  the  Plaintii! 
has  not  stated  that  the  instruments  are  in  his  possession,  custody,  or  power,  he 
does  not  afford  the  same  case  for  an  order  of  production,  as  a  Defendant  must, 
against  whom  the  order  is  never  granted,  except  on  the  statement  that  the  instru- 
ments are  in  his  custody  or  power ;  a  statement  which,  according  to  the  modern 
doctrine,  he  is  not  understood  to  make,  when  he  only  refers  to  the  instruments. 
In  Bettison  v.  Farringdon  (3  P.  W.  363),  to  a  bill  for  relief,  the  defence  was,  that 
a  recovery  had  been  suffered  which  barred  the  Plaintiff's  right,  and  the  answer 
referred  to  a  lease  and  release  making  a  tenant  to  the  prcBcipe,  and  leading  the 
uses  of  the  recovery  ;  on  motion,  Lord  Talbot  ordered  the  production  of  the  deed, 
merely  on  the  ground  of  that  reference  in  the  answer,  assigning  as  his  reason,  that 
as  it  must  be  produced  at  the  hearing,  it  ought  to  be  produced  on  motion.  Sub- 
sequent cases  appear  to  question  that  doctrine  on  both  its  points.  In  Lady  Shaf  tes- 
iitry  V.  Arrowsmith  (4  Ves.  66),  and  in  Burton  v.  NevilU  (2  Cae,  242,  cited  4  Ves. 
67),  the  Court  held  that  a  Plaintiff  has  a  right  to  call  for  the  instruments  creating 
the  estate-tail  under  which  he  claims,  but  expressed  great  doubt  whether  he  can 
call  for  the  instrument  on  which  the  Defendant  frames  his  title ;  and  later  decisions 
seem  to  have  established  that  it  is  not  the  mere  reference  that  makes  the  documents 
part  of  the  answer  for  the  purpose  of  production ;  (1)  though  by  [122]  amending 
the  bill  and  addressing  farther  questions,  the  Plaintiff,  may,  perhaps,  compd  the 
Defendant  to  make  those  documents  part  of  the  answer  tor  that  purpose.  On 
the  other  hand,  a  question  may  be  made,  Whether,  on  a  bill  framed  like  the  present, 
the  Court  would  not  assume  that  the  documents  on  which  the  Plaintiff  comes 
here  to  make  his  demand,  are  such  as  he  can  proffer  to  the  Court  1  Whether,  if  a 
Plaintiff,  not  stating  that  certain  written  instruments  are  in  his  custody,  yet  founds 
a  claim  on  those  instruments,  the  Court  will  not  infer  that  he  has  possession  of 
them,  unless  an  affidavit  is  made  to  the  contrary  "i   On  that  point  I  give  no  opinion. 

The  answer  now  called  for  is  an  answer  which  is  to  apply  itself  to  the  inter- 
rogatories with  respect  to  these  two  notes ;  and  it  has  been  observed  that  there  is  a 
singularity  in  this  case,  arising  from  the  circumstance,  that  though  the  date  of  the 
hills  is  stated,  no  mention  is  made  of  the  period  at  which  they  were  actually  framed  : 
two  notes  are  given,  apparently  of  the  same  date,  for  payment  of  the  same  sum  ; 
and  where  it  is  obviously  clear,  therefore,  that  if  the  demand  can  be  substantiated 
at  all  against  the  Defendants,  they  possess  an  unquestionable  right  to  have  both 
the  securities  deHvered  up,  and  to  call  on  the  Court  to  take  care  that  while  the 
Plaintiff  is  enforcing  payment  against  the  assets  of  the  Duke  of  Brunswick,  justice 
is  done  by  protecting  those  assets  against  all  possibility  of  farther  suit  in  respect 
of  both  these  documents.  The  motion  is  made  on  a  supposition  that  the  instru- 
ments can  be  so  dealt  with  by  the  Court,  and  for  the  purpose  of  framing  an  answer 
to  the  interrogatories  which  I  have  stated. 

The  general  doctrine  of  the  Court,  as  now  settled,  I  take  to  be  this  ;  that  when 
a  bill  is  filed,  it  will  depend  entirely  on  the  manner  in  which  the  Defendant  expresses 
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himself  with  respect  to  any  instrument  for  which  the  Plaintiff  may  have  a  r^ht  to 
call.  Whether  tne  Plaintm  can  [123]  compel  from  that  Defendant  production  oa 
mere  motion  \  If  the  Defendant  states  in  his  answer  that  there  was  such  a  deed, 
though  the  Plaintifi  may  have  an  interest  in  its  production,  it  seuns  of  late  settled 
that  that  is  not  enough,  but  that  he  must  in  some  way  fix  the  Defendant  with 
posaeaaion  of  the  deed.  I  understand  that  practice  to  have  proceeded  on  this  con- 
sideration, that  if  an  order  for  production  were  made,  and  the  Defendant  refused  to 
produce  the  instrument,  the  Court  would  find  itself  unable  to  apply  its  process  for 
enforcing  obedience,  because  no  c<mstat  appears  on  the  pleadings  that  the  instrument 
is  in  possession  of  the  Defendant,  and  that  he  has  the  power  to  obey.  It  is  therefore 
usual  to  amend  the  bill,  and  by  introducing  an  allegation  that  the  instrument  is 
in  the  possession  of  the  Defendant,  to  call  for  such  an  admiraion  in  the  answer  as 
will  authorize  the  order.  On  the  other  hand  it  is  stated,  that  if  the  Defendant 
wants  production  of  deeds  from  a  Plaintiff  who  has  not  said,  what  by  his  bill  he  may 
say,  that  he  has  left  the  instruments  in  the  hands  of  his  clerk  in  Court,  in  order 
that  the  Defendant  may  inspect  them,  nor  prayed,  as  our  ancient  bills  used  to  pray, 
that  after  inspection  the  Defendant  may  answer  the  interrogatories  applied  to  that 
subject,  the  general  rule  of  the  Court  has  been  this  :  that  the  Defendant  must 
file  a  cross  bill  in  order  to  obtain  discovery  of  those  deeds.  In  the  argument  it  has 
been  said  that  courts  of  common  law  do,  what  unless  I  misunderstand  their  modem 

Sractice,  they  certainly  would  do  for  asking  ;  namely,  that  where  a  Plaintiff  in  the 
eclaration  founds  his  demand  on  a  written  instrument,  as  a  promisory  note,  those 
courts  would  give  to  the  Defendant  inspection  of  that  instrument,  in  order  that  he 
might  see  by  whom  it  was  written,  whether  on  a  stamp,  and  with  the  other  requintes. 
I  believe  that  that  doctrine  originated  in  courts  of  law,  an  the  notion  that  there  wis 
no  reason  why  they  should  not  do  what  is  done  by  courts  of  equity  ;  and  the  same 
principle  has  introduced  their  modem  practice  of  dispensing  with  profert  in  cases 
of  lost  inatru-[124]-ments.  (See  Read  v.  Brookman,  S  T.R.  151.  Hendy  v.  Stephen- 
son, 10  East,  55.)  When  I  entered  Westminster-hall  the  doctrine  was,  that  where 
the  rules  of  law  required  profert  the  party  must  come  into  equity.  I  state  it  as  the 
opinion  of  that  great  man  Lord  Hardwicke,  as  I  have  repeatedly  seen  it  in  his  hand- 
writing, among  his  manuscripts,  that  no  such  thing  could  be  done  at  law.  (2)  Many 
doctrines  have  been  introduced  into  courts  of  law  on  a  supposed  analogy  to  the 
practice  in  equity,  but  without  the  guards  with  which  equity  surrounds  the  case ; 
as  in  the  instance  of  dispensing  with  profert,  no  man  can  enter  this  court  without 
guarding  his  entrance  by  sanctions  which  the  courts  of  law  cannot  impose  ;  and  it 
Happens  whimsically  enough,  that  there  are  cases  in  which  courts  of  law,  proceeding 
on  the  principle  of  giving  a  remedy  because  one  might  be  obtained  in  equity,  have 
compelled  the  party  to  resort  to  equity  for  protection  against  that  practice  at  law. 
When  courts  of  law  held  that  because  the  production  of  promisory  notes  might  be 
obtained  in  equity,  they  would  compel  the  Plaintiff  to  produce  tnem,  they  forgot 
that  in  equity,  if  the  promisory  note  will  not,  on  the  face  of  it,  furnish  explanation, 
the  Defendant  to  the  cross-bill  accompanies  the  production  with  an  explanation 
by  his  answer  of  all  the  circumstances  ;  and  that  the  mere  compulsory  production 
would  deprive  him  of  the  safeguards  which  this  practice  affords.  On  the  other 
hand,  the  PftTty  cannot  have  an  answer  to  a  cross  bill  till  he  has  himself  answered 
the  original  bill.  If  there  is  a  necessity,  therefore,  that  he  should  have  production 
before  answer,  a  necessity  founded  on  special  circumstances  clearly  manifested,  the 
rule  of  this  Court  would  work  injustice  unless  it  admitted  relaxation  and  exception. 
That  such  an  exception  was  long  ago  contemplated,  is  clear  from  a  [125]  passage 
in  the  original  text  of  the  Practical  Register  (p.  161,  of  Mr.  WyatVs  edition)  (a 
book  of  considerable  authority),  in  which  it  is  said, "  Where  a  deed  in  the  Plaintiff's 
"  hands  mentioned  in  the  Plaintiff's  bill  was  necessary  to  the  Defendant's  making 
"  in  his  defence  a  full  answer,  the  Court  ordered  the  Plaintiff  should  give  him  a  copy 
"of  it ; "  and  it  seems  to  me  that  if  no  authority  could  be  produced,  the  obvious 
justice  of  such  a  position  would  well  authorize  the  Court  to  make  a  precedent  upon 
the  subject.  There  is  no  general  rule  with  respect  to  the  practice  of  this  Court  that 
will  not  yield  to  the  demands  of  justice.  In  the  case  of  Beckford  v.  WUdman  (1 7  Ves. 
438),  where  something  more  was  sought  than  that  the  Defendant  should  produce 
and  give  a  copy  of  the  instrument,  namely,  that  the  instrument  should  be  kept  in 
the  custody  of  the  Court  till  the  hearing,  because  if  not  then  produced,  the  jiutice 
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uini^  out  of  variations  betweon  that  deed  and  another  with  which  it  was  to  be 
compared,  would  be  defeated,  it  was  laid  down  that  the  general  rule  would,  under 
circumstances,  yield  so  as  to  admit  an  exception  ;  and  though  in  that  instance  the 
Court,  not  thimcing  that  the  circumstances  required  it,  refused  to  go  beyond  the 
general  practice,  it  referred  to  former  examples,  in  which  the  strict  rule  had  been 
sacrificed  to  the  justice  of  a  particular  case. 

Such  is,  in  my  opinion,  the  general  doctrine  on  this  question  ;  but  it  appears 
to  me,  I  confess,  very  clear,  that  the  affidavit  on  which  this  motion  has  been  made, 
falls  short  of  establishing  the  existence  of  that  necessity  which  can  alone  justify  a 
deriation  from  the  practice.  It  is  obvious  that  it  may  be  material  that  these  instru- 
ments should  be  seen,  in  order  to  ascertain  whether  they  have  reference  to  each  other 
as  duplicates ;  whether  they  contain  important  variations ;  whether  they  are 
mitten  on  stamps ;  and  it  must  not  be  forgotten  that  the  Defendants  will  be  entitled 
to  have  them  [126]  delivered  up  at  the  hearing ;  for  I  cannot  agree  that  the  Court 
wilt  be  content  with  an  indemnity  against  the  consequences  of  their  not  being 
delivered  up ;  at  least  that  proposition  is  extremely  questionable.  But  the  affidavit 
amounts  only  to  this  (as  a  negative  inference  I  take  it  that  Count  Munster  must 
have  seen  one  of  these  notes  ;  Lord  Liverpool  makes  no  affidavit,  knowing  probably 
less  of  the  matter  ;  but  for  any  thing  that  I  judicially  know  he  may  have  seen  both) : 
the  statement  is,  that  Count  Muiuter  Is  advised  that  an  inspection  of  the  instrument 
may  aSord  to  the  Defendants  material  information  for  their  defence ;  that  is,  it 
may,  or  may  not,  afford  it.  How  can  it  be  said  that  this  expression  "  may  afford," 
points  out  the  necessi^  alluded  to  in  the  passage  which  I  hare  quoted  1  it  appears 
to  me  impossible.  This  motion  requires  an  affidavit  stating  more  attoamy  the 
necessity,  and  in  some  measure  the  grounds  on  which  the  necessity  arises.  Unless 
those  grounds  are  to  a  certain  extent  stated,  it  is  impossible  to  be  sure  that  the  Court 
U  not  compelling  a  production  which  the  circumstances  do  not  require.  It  seems 
to  me  that  the  right  mode  of  disposing  of  this  case  is  to  dismiss  the  motion,  unless 
the  Defendants  produce  an  affidavit  of  special  circumstances. 

By  a  farther  affidavit,  Count  Munster  stated,  that  he  was  informed  and  believed 
that,  near  the  end  of  the  year  1816,  the  Plaintiff  sent  to  one  of  the  executors  of  the 
Duke  of  Brunswick,  who  had  not  proved  the  will,  two  instruments  in  writing,  one 
in  the  German  ahd  the  other  in  the  FrewA  language,  both  dated  24th  August  1814, 
purporting  to  be  engagements  on  the  part  of  the  Duke  to  pay  to  the  Plaintiff  in 
two  years  £16,000  sterlii^,  with  interest ;  that  upon  inspection  of  those  instru- 
ments by  the  deponent  in  February  last,  the  hand-wnting,  construction,  and  spelling 
appeared  not  equal  to  those  of  the  late  Duke,  and  the  8ig-[127]-nature  was  "  Bruns- 
"  vnck  and  D'Oels,"  which  had  not  been  used  by  the  Duke  since  his  return  to  his 
dominions  in  1813;  that  he  was  informed  and  believed  that  in  April  1817  the 
Plaintiff  caiued  the  instrument  stated  in  the  bill  for  repayment  of  15,000  louts  de 
France,  to  be  produced  for  payment  in  Brunswick  ;  and  that  he  was  advised  and 
believed,  that  previous  to  putting  in  his  answer  to  the  bill,  it  was  necessary,  in  order 
that  his  answer  might  fully  meet  the  case,  that  he  should  have  inspection  of  the 
last-mentioned  instrument. 

March  1 7.  The  Lord  Chancellor  [Eldon].  I  have  read  the  affidavit,  and  it  is 
enoiwh  to  say  that  it  lays  a  sufficient  ground  for  deciding  that  the  Defendants  are 
entitfed  to  a  production  of  the  instrument  before  answer.  The  Plaintiff  is  at  liberty 
to  come  at  any  time  in  reply  to  this  affidavit ;  it  being  understood  that  in  the  mean 
time,  the  Defendants  shall  not  be  called  on  to  answer  till  a  fortn^ht  after  this  note 
has  been  produced.   I  take  that  to  be  the  proper  rule  of  the  Court.(3) 

(1)  See  Evans  v.  Richardson,  1  Swans.  7,  and  the  cases  there  cited  ;  to  which 
may  be  added,  Earl  of  Salisbury  v.  Cecil,  1  Cox,  277.  Smith  v.  Duke  of  Northumber- 
land, 1  Cox,  363.   Erskine  v.  Size,  2  Cox,  226.    CamMl  v.  French,  2  Cox,  286. 

(2)  See  Whitfield  v.  Fausset,  1  Ves.  Sen.  387.  Earl  of  Chesterfield  v.  Jansen, 
1  AfJk.  345.  Anon.  2  Atk.  61.  Snellgrove  v.  Bailey,  3  Atk.  214.  Walmsl^  v. 
Child,  1  Ves.  Sen.  345.  Glynn  v.  The  Bank  of  Eitgland,  2  Vet.  Sen.  41.  Lord 
Thurlow  appears  to  have  entertained  the  same  opinion,  Atkinson  v.  Leonard,  3  Bro. 
C.C.  224. 

(3)  In  an  anonymous  case  to  be  found  in  2  Dick.  778,  Lord  Thurlow  is  reported 
to  have  said, "  Did  you  ever  know  an  instance  of  a  Defendant's  applying  against  a 
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PlaintifE,  even  to  produce  deeds  1  There  cannot  be  any ;  it  hath  been  denied. 
If  you  want  it,  you  must  file  a  croBS-bill  for  the  purpose." 

[129]  John  Davis  and  Mary  Bbadford  his  wife,  Plaintiffs,  and  Ann  Uphill 
Widow,  John  Uphill,  Benjauin  Bradford  Uphill,  and  Thomas  Uphill, 
Defendants.   Jan.  22,  1817  ;  March  24,  1818. 

An  estate  being  limited  under  her  marriage  settlement  to  A.  for  life,  with  remainder 
to  her  children  by  her  deceased  husband  in  such  manner  as  she  should  appoint, 
remainder  in  default  of  appointment  to  all  the  children  as  tenants  in  common,  an 
agreement  by  the  children  that  on  her  joining  in  suffering  a  recovery,  the  first 
use  to  which  the  recovery  should  enure  should  be  to  A.  for  life,  without  tmpeocfc- 
ment  of  waste,  is,  it  seems,  valid  in  equity  ;  and  the  Court  therefore  refused  to 
continue  an  injunction  to  restrain  her  from  cutting  timber,  unless  security  was 
given  to  her  for  the  value  of  all  which  she  might  cut  during  her  life. 

The  case  as  it  appeared  on  the  pleadings  was  as  follows  : 

By  settlement  made  on  the  marriage  of  Thomas  Uphill,  deceased,  and  the 
Defendant  Ann,  dated  the  9th  and  10th  of  December  1769,  the  lands  in  question 
in  this  cause  were  limited  to  the  use  of  the  husband  for  life  without  impeachment  of 
waste,  with  remainder  to  Trustees  and  their  heirs  to  preserve  contingent  remainders, 
remainder  to  the  use  of  the  wife  for  life  in  part  of  her  jointure,  remainder  to  the  use 
of  such  child  and  children  of  the  body  of  the  husband  on  the  body  of  the  wife  to  be 
begotten,  for  such  interest  and  [130]  estate,  and  in  such  manner  as  the  husband 
and  wife  should,  during  their  joint  lives,  by  any  deed  or  deeds  in  writing  under 
their  hands  and  seals  duly  executed,  and  attested  by  two  or  more  credible  witnessei, 
direct  or  appoint ;  in  default  of  such  appointment  to  the  use  of  such  child  or  children 
for  such  interests  and  estates,  and  in  such  manner,  as  the  survivor  should  by  any 
deed  or  deeds  in  writing,  or  by  will,  executed  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses,  give,  devise,  or  appoint ;  and  in  default  of  bucb 
appointment,  to  all  the  children  equally  as  tenants  in  common. 

A  settlement  of  the  same  date  was  also  made  of  other  lands  to  the  same  uses. 
The  issue  of  the  marriage  were,  the  PlaintifE  Mary  Bradford  Davis,  Robert 
UphUl,  who  died  leaving  the  Defendant  Benjamin  Bradford  Uphill,  his  eldest 
son  and  heir  at  law,  and  the  Defendants  Thomas  UphUl  and  John  Uphill. 

Thomas  Uj^Ul  the  father  having  died  without  exercising  his  power  of  appoint- 
ment, by  settlement  dated  the  16titk  and  17th  of  June  1789,  made  previouB  to  the 
marriage  of  the  Plaintiffs,  and  in  contemplation  thereof,  reciting  the  indentures  of 
the  9th  and  10th  oi  December  1759,  and  the  facts  before  mentioned,  it  was  witnessed, 
that  Ann  Uphill,  the  widow  (party  to  the  settlement),  in  consideration  of  the 
marriage,  and  by  virtue  of  the  power  contained  in  the  deed  of  1 759,  granted,  released, 
and  appointed  to  John  U phill  and  Morgan  Davis  and  their  heirs,  certain  parts 
of  the  estates  comprised  in  that  deed,  to  certain  uses  therein  expressed  in  favor  of 
the  Plaintiffs  and  the  children  of  the  intended  marriage. 

Sometime  after  the  marriage  of  the  Plaintiffs  it  was  discovered  that  the  settlement 
(so  far  as  regarded  the  appointment  thereby  intended  to  be  made  by  Ann  Uphill), 
was  defective  and  void,  both  as  not  being  attested  in  conformity  with  the  provisions, 
and  as  comprehending  objects  (the  [131]  husband  and  children  of  the  marriage) 
not  within  the  limits,  of  the  power ;  whereupon,  by  Deed-PoU  dated  the  30th  of 
May  1814,  duly  executed  according  to  the  terms  of  the  power,  after  reciting  the 
defect  in  the  settlement,  and  that  the  Defendant  Ann  U phUl  had  therefore  consented 
to-  execute  the  present  appointment,  conformably  to  the  directions  of  the  deed  of 
December  1759,  by  which  the  power  was  created,  and  thereby  not  only  to  confirm 
the  settlement  of  June  1789,  so  far  as  she  lawfully  might,  but  also  to  make  some 
farther  provision  for  her  daughter  the  Plaintiff,  Mary  Bradford  Davis,  and  that 
being  in  like  manner  desirous  to  provide  for  her  two  remaining  children,  the  De- 
fendants John  and  Thomas,  by  Bottling  upon  them  one  equal  fourth  part  of  the 
estates  over  which  her  power  extended  so  far  as  she  could  compute  the  same,  she 
had  b^  two  deeds  of  appointment  of  the  same  date,  appointed  as  to  certain  parts  of 
the  aaid  estates,  according  to  such  intention,  to  the  Defendants  John  and  Thomas 
respectively  in  fee ;  and  that  she  was  also  desirous  to  provide  for  the  issne  of  her 


1 BWAKB.  1S2. 


DAVIS  V.  UPHILL 


327 


deceased  son  Rcbert,  by  settling  on  the  Defendant  Benjamin  Bradford  UphUl  one 
equal  fourth  part  of  the  said  estates,  but,  inaamuch  as  her  power  did  not  extmd  to 
mndchildren  she  was  unable  to  make  such  appomtment  thereof,  and  therefore 
left  one  equal  fourth  part  unappointed,  eamestiy  recommending  her  two  sons  and 
her  daughter  to  release  to  the  Trustees  of  the  said  Benjamin  Bradford  Uphill's 
marriage  settlement,  such  equal  fourth  part ;  it  was  witnessed,  that  Ann  U  phill, 
in  consideration  of  natural  love  and  affection  for  her  daughter  Mary  Bradford 
Davis,  and  in  execution  of  the  said  power,  thereby  appointed  thot  all  such  parts  of 
the  said  estates  as  were  therein  particularly  described  should  thenceforth  go  and 
reouiin  to  the  only  use  of  the  Plaintiff  Mary  Bradford  Davis,  her  heirs  and  assigns 
forever,  to  the  end  that  she  and  her  husband  might  convey  and  assure  the  same  to 
the  Trustees  in  the  settlement  of  June  1789,  upon  the  uses  and  trusts  thereby 
declared. 

The  Bill,  stating  these  transactions,  and  that  the  Plain-[132]-tiff8  had  ever  since 
their  marriage  been  in  possession  of  a  part  of  the  premises  contained  in  the  last- 
mentioned  deed  of  appointment,  but  that  the  Defendant  Ann  Uphill  had  continued 
and  still  was  in  possession  of  the  residue  thereof,  and  being  instigated  thereto  by 
her  said  sons  anti  grandson  the  Defendants,  J ohn,  Benjamin  Bradford,  and  Robert, 
had,  together  with  them,  cut  down  considerable  quantities  of  timber,  and  committed 
various  other  aets  of  waste  on  the  last-mentioned  part  of  the  said  estates,  prayed  an 
account  of  the  timber  so  cut.  and  the  amount  of  the  damage  so  committed,  and  an 
injunction. 

The  answer,  put  in  by  all  the  Defendants,  stated  that  about  the  time  of  tlie 
execution  of  the  last-mentioned  deed  of  appointment  in  favor  of  the  Plaintiffs,  it 
was  agreed  between  all  the  parties,  that  the  premises  of  which  Ann  Uphill  continued 
in  possession  should  be  limited  to  her  use  for  her  life,  without  impeachment  of 
waste,  and  that  the  Plaintiff  John  Davis  and  the  Defendant  John  Uphul  accordingly 
Mgned  a  memorandum  in  writing,  in  the  following  words : — "  June  25,  1814,  We 
the  undersigned  do  hereby  agree  to  execute  a  deed  declaring  the  uses  of  a  Recovery 
by  which  all  Ann  Uphill  s  settled  estates  are  to  be  limited  to  her  for  life,  without 
impeachment  of  waste — part  of  the  estate  at  S.  to  be  assured  to  J  ohn — part  of  the 
estate  at  E.  L.  to  be  assured  to  Thomas  Uphill— and  the  estate  at  B.  and  part  of 
the  estate  at  H.  S.  and  E.  to  be  assured  to  Mary  Bradford  Davis ;  and  to  do  all 
other  things  necessary  to  give  effect  to  the  arrangement  made  by  Messrs.  G.,  the 
persons  appointed  to  vahie  and  divide  the  estate :  and  until  such  arrangement 
is  made  ana  completed,  it  is  declared  that  certain  deeds  of  appointment  dated  the 
30th  of  May  last  shall  be  considered  inoperative  and  of  no  effect."  The  answer 
farther  stated,  that  in  pursuance  of  such  agreement,  an  indenture  of  bargain  and 
sale  dated  the  2l8t  of  June  1814  was  executed  between  the  Plaintiffs  and  Defendants 
and  other  parties,  and  a  Recovery  suffered,  whereby  all  the  premises  comprised  in 
the  deed  of  1814  (except  those  of  which  possession  [133]  had  been  given  to  the 
Plaintiffs)  were  limited  to  the  use  of  Ann  Uphill  for  life,  without  impeachment 
of  waste,  with  remainder  (as  to  the  part  appointed  in  favor  of  the  Plaintiff  Mary 
Bradford  Davis)  to  the  use  of  the  said  Plaintiff,  her  heirs  and  assigns.  The  answer 
insisted  that  under  this  Indenture  and  Recovery  the  Defendant  Ann  Uphill  was 
tenant  for  life,  without  impeachment  of  waste,  and  therefore  that  the  injunction, 
vhbh  had  been  obtained  upon  the  statement  in  the  Bill  by  the  suppression  of  those 
facts,  ^ould  be  dissolved. 

The  indenture  of  the  Slst  of  June  1814,  executed  by  the  Defendant  Ann  Uphill, 
Thomas  Uphill,  the  Defendant  John  Uphill,  the  Plaintiffs,  the  Defendant  Benjamin 
B.  U^ill  and  Ann,  his  wife,  John  Sicarbuck  and  Oliver  Kingsimrd,  recited,  among 
other  things,  in  addition  to  the  deeds  stated  in  the  pleadings,  articles  of  agreement 
of  the  12th  of  February  1810,  by  which,  after  reciting  that,  in  contemplation  of 
the  intended  marriage  of  the  defendant  Benjamin  B.  Uphill  and  Ann  Hayward, 
it  was  proposed  and  agreed  that,  as  no  legal  limitation  could,  under  the  powers 
given  to  Ann  Uphill  by  the  indenture  oi  December  1759.  be  made  by  her  in  favour  of 
her  grandson,  the  said  Defendant  Benjamin  B.  Uphill,  she  should  release  all  power 
of  appointment  given  to  her  by  the  said  indenture,  to  the  end  that  certain  heredita- 
ments therein  particularly  described,  might,  on  her  death,  be  divided  among  all 
her  children  by  her  said  late  husband,  according  to  the  direction  of  the  said  indenture, 
and  reciting  that  on  the  treaty  for  the  mamage.  it  was  agreed  that  Benjamin  B. 
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Uphill  should  enter  into  a  covenant  for  suffering  a  recovery  of  that  part  of  the  estates 
in  question  to  which  he  would  be  entitled  in  right  of  his  father  on  the  death  of  the 
Defendant  Ann  Uf^Ul,  without  exercising  her  power  of  appointment,  and  settling 
the  same  to  the  uses  expressed  in  his  marriage  settlement ;  Ann  Uphill  coTenanted 
not  to  execute  any  appointment  of  such  part  of  the  estates  in  question,  therein 
described,  and  releaaed  to  trustees  all  her  power  of  appointing  the  same.  The 
l\Z4i\  indenture  of  June  1814,  farther  recited,  that  since  tne  execution  of  the  articles 
of  the  12th  of  February  1810,  Ann  Uphill  having  been  advised  that  she  could  not 
properly  release  her  power,  in  regard  the  same  was  not  releasable  in  equity,  had 
p ;  oposed  that  c  n  being  discharged  from  all  liability  to  which  she  might  be  subject 
in  respect  of  her  covenant  to  release,  she  would  relinquish  all  power  over  the  un- 
appointed  part  of  the  estatesi  by  joining  in  the  recovery  to  be  Buffered  thereof ;  and 
alter  a  release  from  the  covenantees  to  Ann  Uphill,  of  all  the  covenants  so  entered 
into  by  her  in  the  articles  of  February  1810  ;  and  a  release  from  the  Plaintifis,  and 
the  Defendants  John  Uphill  and  Thomas  Uvhill,  to  Benjamin  B.  Uphill  of  the 
unappointed  part  of  the  estates ;  and  a  fartner  recital  that  for  as  much  as  Ann 
Uphill  would,  by  joining  in  the  recovery,  forfeit  her  own  life-estate  in  the  premises 
mentioned  in  the  deed  of  Deember  1769,  it  had  been  agreed  that  the  first  use  to 
which  the  said  recovery  should  enure  should  be  as  to  all  the  said  premises,  to  Ann 
Uj^ill  for  life,  without  impeachment  of  waste ;  all  the  lands  mentioned  in  the 
pleadings  were  conveyed  to  a  trustee,  to  the  intent  that  he  might  become  a  tenant 
to  the  praecipe  ;  and  it  was  declared  that  t  he  recovery  should  enure  'as  to  all  the 
said  premises,  to  the  use  of  the  Defendant,  Ann  Uphill,  and  her  assigns,  for  her 
life,  without  impeachment  of  waste  ;  and  after  the  determination  of  that  estate  as 
to  each  fourth  part  of  the  said  premises,  to  the  uses  expressed  thereof  respectively. 

Jan.  22,  1817.  An  injunction  having  been  granted  by  the  Vice-Chancellor,  on 
this  day  the  Defendants  moved  to  dissolve  it. 

Sir  Samuel  Bomilly  and  Mr.  Shadwell  for  the  motion,  insisted  on  the  right  of  the 
Defendant,  Ann  Uphill,  as  tenant  for  life,  without  impeachment  of  waste,  oy  virtue 
of  an  agreement  to  which  the  Plaintiffs  were  parties. 

Mr.  Leach  and  Mr.  Wray  in  support  of  the  injunction.  The  agreement  on 
which  the  Defendants  rely  is  such  as  a  [135]  court  of  equity  will  not  support ;— a 
benefit  obtained  as  the  condition  of  an  execution  of  the  power,  in  favor  of  the  party 
exercising  it,  and  at  the  expense  of  its  objects. 

March  24,  1818.  The  Lord  Chancellor  [Eldon].  If  I  understand  the  very 
complicated  deed  which  has  been  left  with  me,  the  Defendant,  Ann  Uphill^  la  in  law. 
tenant  for  life  without  impeacliment  of  waste,  as  to  the  premises  with  respect  to 
which  she  is  now  enjoined  from  committing  waste.  The  injunction  can  stand  only 
upon  a  principle  of  equity  that  would  disable  her  from  taking  a  benefit  to  herself 
under  the  execution  cl  her  power,  and  from  so  executing  it  as  to  convert  her  estate, 
which  was  an  estate  impeachable  of  waste,  into  an  estate  not  impeachable  of 
waste.  But  this  case,  which  is  found  upon  inspection  of  the  deed  much  more  com- 
plicated than  it  appears  in  these  pleadmgs,  may  furnish  considerable  argumenU  for 
contending  that  it  does  not  fall  within  the  principle  adverted  to.  AJI  the  other 
parts  of  the  family  are  parties  to  the  deed  which  changes  the  quality  of  her  estate 
for  life.  The  estate  had  become,  by  the  various  instruments  recited  in  the  deed, 
partly  appointed,  partly  not  appointed,  and  partly  the  subject  of  appointments  the 
validity  of  which  was  questionable ;  and  her  powers  had  been  released  by  instru- 
ments, the  validity  of  which  was  also  questionable.  If  the  final  arrangement  by 
the  deed  to  lead  the  uses  of  the  recovery  can  be  considered  as  an  execution  of  the 
powers  she  had,  and  can  be  considered  in  that  light  only,  there  seems  to  me  c-on- 
stderable  reason  for  contending  that  the  arrangement  might  be  supported.  But 
it  further  appears,  that  the  parties  found  their  estates  involved  in  so  much  uncer- 
tainty, partly  by  reason  of  the  state  of  the  family,  and  partly  b^  the  e£fect  of  all  the 
deeds  that  had  been  executed,  and  the  difficulty  of  ascertaining  their  operation, 
that  they  were  advised  and  thought  it  best  to  deal  with  t^e  estates  as  if  they  stood 
limited  to  the  original  uses,  and  to  suffer  recoveries  of  their  estates  tail  in  remainder, 
Ann  Uphill  [136]  joining  to  enable  them  to  do  so  ;  and  if  the  title  is  to  stand  upon 
the  recovery  she  enabled  them  to  suSer,  and  not  upon  execution  of  power,  there 
seems  no  valid  objection  in  equity  to  her  bargaining  as  to  the  terms  on  which  she  would 
join  in  a  recovery ;  and,  indeed,  the  same  observation  may  apply,  if  it  is  to  be  con- 
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sidered  as  a  mixed  transaction  of  execution  of  power  and  recovery,  as  tt  aeems  to  me 
that  if  her  joining  in  a  recovery  was  required  by  the  family  to  ascertain  their  own 
r^hts,  she  might  be  allowed  to  judge  on  what  terms  she  would  join.  If  I  do  not 
misunderstana  the  long  deed  left  with  me,  and  the  pleadings,  I  apprehend  she  also 
parted  with  the  poasesaion  of  some  of  the  premises  of  which  she  was  tenant  for  life. 
I  have  not  met  with  any  case  where,  in  an  arrangement  settling  the  interests  of  all 
the  branches  of  a  family,  it  has  been  held,  that  children  may  not  contract  with  each 
other  to  give  to  a  parent,  who  had  a  power  to  distribute  property  among  them, 
some  admntage  which,  the  parent,  without  their  contract  with  each  other,  could  not 
have.  This,  howeTer,  is  by  no  means  simply  the  case  of  execution  of  a  power  ;  but 
it  is  a  strange  mixture  of  the  execution  of  a  power,  and  of  conveyance  by  record  of 
the  estates  of  both  the  parent  and  the  children.  Upon  the  whole,  I  incline  to  think 
this  injunction  should  oe  dissolved  ;  but  that,  in  all  events,  Ann  Uphill  should  not 
be  restrained  from  cutting  timber,  unless  security  is  given  to  her  for  the  full  value  of 
all  she  might  cut  in  her  lifetime,  to  the  intent  that  she  may  not  be  a  sufferer  by  an 
injunction,  which,  at  the  hearing  of  the  cause,  may  not  be  thought  su8tainablB.(l) 

The  following  order  was  made  :  "  That  the  Plaintii!s  do,  within  four  months 
fnnn  the  date  hereof,  give  security,  to  [137]  approved  of  by  Mr.  Coz  one  of  the 
Masters  ol  this  court,  for  paying  to  the  Defendant^  Ann  Uphill^  and  representatives, 
the  full  value  of  the  timber  (such  value  to  be  settled  by  the  Master  in  case  the  parties 
differ  about  the  same)  which  she  might  have  cut,  in  case,  at  the  hearing  of  this  cause, 
it  shall  appear  that  she  is  entitled  to  cut  it ;  and  in  default  of  the  Plaintiff's  giving 
such  security  as  aforesaid,  the  injunction  granted  in  this  case  be  dissolved." 

Keg.  Lib.  A.  1817,  fol.  1482. 

(1)  For  the  doctrine  of  Courts  of  Equity  on  the  question,  whether  the  execution 
of  a  power  is  avoided  by  the  reservation  of  a  benefit  to  the  party  executing,  see 
M'Queen  v.  Farquhar,  11  Ves.  467  ;  Aleyn  v.  Bouehier,  1  Eden,  132  ;  Sugd.  on 
Powers,  App.  p.  677 ;  Palmer  v.  Wheeler,  2  Ball  c&  Beat.  18  ;  Daubeny  v.  Commm, 
1  Jf«r.  626,  and  the  cases  collected  by  Mr.  Sugden  on  Powers,  p.  400,  et  seq* 


Danikl  Dunnagb  and  Elizabeih,  his  Wiie,  imd  Euzabeth  Dunnage,  the  Younger, 
Plaintiffs,  and  Thomas  White.  John  Lsns,  WiLtuic  Perks  (Heir  and  Ex- 
ecutor of  Mary  Nell).  AsiCAa  Lewis,  John  Atwell  the  Elder,  and  Margaret 
his  Wife,  John  Atwell  the  Younger,  md  David  Atwell,  Defendants.  Rolls. 
Feb.  3,  20,  23,  25,  [1818]. 

[For  subsequent  proceedings,  see  S.  0.  (1820),  1  Jac.  &  W.  583.] 

A  deed  executed  by  the  members  of  a  family  to  determine  their  interests  under  the 
will  and  partial  intestacy  of  an  ancestor,  not  enforced,  it  appearing  on  the  face 
of  the  deed  that  the  parties  did  not  understand  their  rights,  or  the  nature  of  the 
transaction,  and  that  the  heir  surrendered  an  unimpeachable  title  without  con- 
sideration, and  evidence  being  given  of  his  ^tosb  ignorance,  habitual  intoxication, 
liability  to  imposition,  and  want  of  professional  advice ;  in  the  absence  of  direct 
proof  of  fraud  or  undue  influence,  and  after  an  acquiescence  of  five  years. 

By  his  will,  dated  the  8th  of  March  1802,  David  Lewis,  after  giving  to  his 
nephew,  William  Leiois,  in  fee,  a  freehold  estate  at  Bourne  End,  devised  to  the 
Defendants,  White  and  Letts,  and  their  heirs,  a  freehold  estate  in  Bearbinder  Lane, 
upon  trust,  to  receive  the  rents  and  pay  them  to  Jane  Hill  during  her  life  ;  and. 
after  her  decease,  to  sell  the  estate  and  divide  the  purchase-money  in  manner  follow- 
ing ;  three  sixths  parts  to  be  paid  to  his  nephews,  William  Lewis,  John  Lewis, 
and  William  Perks,  and  one  sixth  part  [138]  to  his  niece.  Mary  Nell ;  the  other 
two  mxth  parts  to  be  invested  in  the  public  funds,  for  the  benefit  of  his  nieces,  the 
Plaintiff  Elizabeth  Dunnage  the  elder,  and  the  defendant,  Margaret  Atwell, — the 
intOEest  or  dividends  to  be  paid  to  them  equally,  during  their  lives,  for  their  separate 
use ;  and  after  the  decease  of  either  of  them  who  should  leave  any  child  or  children, 
to  be  applied  towards  the  maintenance  of  such  child  or  children  during  their 
nunoiifoes ;  and  upon  all  and  every  of  them  attaining  the  age  of  21  years,  the  said 
stock  to  be  transferred  to  them,  or  the  survivors  or  survivor  of  them,  in  equal 
a  XVL— 11* 
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proportions.  The  testator  then,  after  giving  some  legacies,  devised  and  bequeathed 
the  residue  of  his  estate  and  efects  to  the  trustees  and  exeoutora  thereinafter  named, 

Xn  trust,  to  sell  and  dispose  of  his  household  goods  and  stook  in  trade,  and  collect 
lebts  due  to  him,  and  all  monies  belonging  to  him  upon  mortgage,  &c,  and  to 
divide  the  same  into  six  equal  parts,  and  pay  them  in  manner  fMlowing ;  four 
equal  sixth  parts  to  his  said  nephews,  WiUiam  tewit,  John  Lewis,  and  the  Defendsnt 
Perks,  and  his  niece  Mary  NeU.   The  remaining  two  sixth  parts  to  be  invested  in 
the  public  funds  upon  the  same  trusts,  in  favor  of  the  Plaintifi  Elizabtth  Dunnage  ] 
the  elder,  and  the  Defendant  Margaret  Atwell,  during  their  lives,  and,  after  their  t 
decease,  of  their  children,  as  were  before  declared  concerning  two  sixth  parts  of  ! 
the  money  to  arise  from  the  sale  of  the  freehold  estate  in  Bearhinder  Lane.  The  | 
testator  appointed  White  and  Letts  his  executors.  j 
In  addition  to  the  freehold  estates  mentioned  in  the  will,  the  testator  at  ttie  time  I 
of  its  execution,  was  in  possession  of  some  freehold  and  copyhold  lands  at  Mwaden  | 
Dane  End,  of  which  he  had  paid  the  purchase  money,  but  no  conveyance  had  been  \ 
made  ;  md  between  the  date  of  his  will  and  his  death,  he  purchased  other  freehold  ! 
lands  at  Mw\den  Dane  End,  aad  obtained  a  decree  of  foreclosure  of  some  messuages  i 
in  Spitdl  Fields,  which  had  been  mortgaged  to  him  in  fee.  ] 
0,39]  The  testator  died  2d  February  1809,  unmarried,  and  without  issue.   His  j 
next  of  kin  were  his  nephews  and  nieces,  James  Edward  Lewis,  WUltam  Lewis,  if  \ 
living,  the  Plaintiff  Elieaheth  Dunnage,  Mary  Nell,  and  the  Defendants  WUliarn  Perks,  * 
and  Margaret  Atwell.    He  had  only  one  brother,  John  Lewis,  who  died  in  hia  \ 
lifetime  leaving  two  sons,  William  Lewis  the  eldest,  and  James  Edward  Lewis.  i 
In  May  1796,  William  Lewis,  then  unmarried,  entered  as  a  seamui  into  the  navy.  I 
and  in  August  following  deserted  from  his  ship  on  the  Jamaica  station,  and  had 
not  since  been  heard  of.    (Note  :  The  bill  alleged  that  he  was  BU[^>osed  to  have 
perished  on  board  a  vessel  lost  at  sea.)    If  he  died  without  issue  before  the  testator, 
his  brother  James  Edward  Lewis  was  the  heir  at  law  of  the  testator  at  the  time  of 
his  deatii ;  and  if,  having  survived  the  testator,  he  afterwards  died  without  issue, 
JarMs  Edward  Lewis  thereupon  beoame,  as  his  heir  at  law,  the  heir  at  law  of  the 
testator.   James  Edward  Lewis,  and  his  mother  Ann  Lewis,  were  the  only  next  of 
kin  of  Wiiliam  Lewis,  in  the  event  of  his  death  unmarried  and  without  issue. 

At  the  time  of  making  his  will  the  testator  had  not  any  nephew  named  John 
Lewis  (his  only  nephew  of  that  name  having  died  an  infant  upwards  of  20  years 
ago),  and  it  was  alleged  by  the  bill,  and  admitted  hv  the  answers  of  all  the  Defendants, 
that  the  name  John  Lewis  was  inserted  in  his  will  by  mistake  for  the  name  Jamts 
Edward  J^ewis. 

White  and  Letts  proved  the  will,  and  entered  into  the  receipt  of  the  rents  of  the 
testator's  real  estate,  except  the  estate  at  Bourne  End,  of  which  possession  was 
taken  by  James  Edward  Letns. 

By  indenture  dated  26th  February  1810,  made  between  the  Plaintifis  Daniel 
Dunnage  and  Eliea^th  his  wife,  of  [140]  the  first  part ;  the  Defendants  John 
Atwell  and  Margaret  his  wife,  of  the  second  part ;  Mary  Nell,  of  the  third  part ; 
the  Defendant  William  Perks,  of  the  fourth  part ;  and  James  Edward  Lewis 
(described  as  the  brother  and  heir  at  law,  and  also  one  of  the  next  of  kin  of  WiUiam 
Lewis,  then  supposed  to  be  dead),  of  the  fifth  part ;  reciting  the  will  of  David  Lewis,  i 
and  his  subsequent  purchase  of  the  estate  at  Munden  Dane  End,  and  in  consequence 
of  his  not  afterwards  republishing  his  will,  the  descent  of  those  lands  to  his  heir; 
and  farther  reciting  that  John  Lewis  died  in  the  life  of  the  testator,  and  that  WUliam 
Lewis,  upwards  of  fifteen  years  ago,  departed  the  kingdom,  and  was  sui^wsed  to 
have  been  lost  on  board  a  vessel  which  foundered  at  sea,  and  that  James  Edward 
Lewis  was  his  heir  at  law.  and  James  Edward  Lewis,  Elitabeth  Dunnage,  Margaret 
Atwell,  Mary  NeU,  and  William  Perks,  were  his  only  next  of  kin,  and  that  in  order 
to  prevent  disputes  and  litigations  between  the  several  parties  thereto,  respecting 
their  shares  and  interests  in  the  said  testator's  real  ^d  personal  estates  so  by  him 
given  and  devised,  and  also  in  the  said  testator's  real  estates  so  descended  to  his 
heir  at  law,  it  had  been  agreed  that  the  whole  of  the  testator's  property  should 
thenceforth,  or  when  the  same  or  any  part  thereof  should  become  payable  or  dis- 
tributable, be  taken  and  held  by  the  parties  thereto,  and  by  every  person  interested 
therein-,  in  trust  for  them,  or  any  of  them,  in  such  shares,  and  upon  the  trusts, 
after  mentioned  concerning  the  same,  and  that  the  parties  had  accordingly  agreed 
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to  enter  into  the  covenanta  thereinafter  mentioned ;  it  was  witnessed,  that  in 
punmanee  of  the  recited  agreement,  Jkmiel  Dunnage  for  himself  and  his  wife, 
John  AtvxU  for  himself  and  his  wife,  Mary  Ndl,  WUliam  Perks,  and  James  Edvxtrd 
LewiSf  severally  ooremuited  with  the  others,  their  heirs,  executors,  &o.,  that  each 
of  them  respectively,  their  respective  heirs,  &c.,  and  all  persons  interested  in  the 
premises  as  trustees  or  otherwise  for  the  parties  thereto,  or  any  of  them,  should 
thenceforth  and  so  soon  as  the  same  or  any  part  thereof  should  become  vested  in, 
[1413  or  payable  or  distributable  to  or  among,  the  parties  thereto  or  any  of  them, 
or  any  or  either  of  their  heirs,  &c.,  stand  seised  or  possessed  of  all  and  singular  the 
real  and  personal  estate  and  property,  by  the  said  testator  in  his  said  will  so  given, 
devised,  and  bequeathed,  and  also  of  the  pieces  or  parcels  of  land  and  hereditaments, 
which  had  so  descended  to  the  testator's  heir  at  law,  and  the  monies,  rents,  issues, 
divideiids,  and  profits,  arising  and  to  arise  therefrom  (subject  to  the  interest  of 
Jane  HUl  and  her  assigns,  in  the  premises  in  Bearbvnder  Lane,  for  her  life,  under 
the  will),  for  the  uses,  &c,  ^ter  mentioned  (that  is  to  say),  as  to  the  premises  at 
Bourne  End,  to  the  use  of  James  Edward  Lewis  in  fee ;  and  as  to  one  undivided 
fifth  part  of  all  other  the  testator's  real  and  personal  estates,  thereinbefore  respect- 
ively mentioned,  as  well  those  which  passed  by  his  will,  aa  those  which  descended 
to  his  heir  at  law,  to  the  use  of,  or  in  trust  for,  James  Edward  Lewis,  his  heirs, 
executors,  administrators,  and  assigns,  according  to  the  respective  natures  and 
kinds  thereof  ;  and  as  to  one  other  undivided  fifth  part,  to  the  use  of,  and  in  trust 
for,  Daniel  Dunnage  and  Elizabeth  his  wife,  their  heirs,  executors,  &c.  {ui  supra). 
uid  as  to  one  other  undivided  fifth  part,  to  the  use  of,  and  in  trust  for,  John  Atwell 
and  Margaret  his  wife,  their  heirs,  executors,  &c.,  and  aa  to  one  other  undivided 
fifth  part,  to  the  use  of,  or  in  trust  for,  Mary  Nell,  her  heirs,  executors,  &c.,  and  as 
to  the  remaining  undivided  fifth  part,  to  the  use  of.  and  in  trust  for.  WiUiam  Perks, 
his  heirs,  executors,  &o. 

Jam^s  Edward  Lewis  died  in  July  1815,  having  by  his  will,  dated  29th  March 
1815,  given  all  his  estate  and  efFects  to  his  wife,  the  Defendant,  Abigail  Lewis, 
her  heirs  and  assigns  for  ever,  and  appointed  her  sole  executrix. 

The  bill  prayed,  that  the  will  of  David  Lewis  might  be  established  and  the  trusts 
performed,  that  an  account  might  be  taken  of  his  personal  estate,  and  of  the  rents 
and  profits  of  his  real  estate  devised  or  descended ;  that  the  trusts  of  [142]  the 
indenture  of  26th  February  1810  might  be  carried  into  effect,  and  the  rights  of 
the  Plaintiffs  and  Defendants  in  his  real  and  personal  estates  ascertained  and 
declared ;  that  such  parts  of  his  personal  estate  as  remained  unsold  misht  be  sold, 
and  that  the  monies  to  arise  by  such  sale,  together  with  such  parts  of  his  personal 
estate  as  remained  in  the  hands  of  the  ezecutoni  undisposed  of,  might  be  divided 
among  the  Plaintifis  and  the  other  persons  parties  to  the  mdenture  of  26th  February 
1810,  or  their  representatives,  in  the  manner  and  proportions  therein  mentioned, 
and  that  his  real  estates  might  be  conveyed  to  the  Plaintiffs  and  the  other  peraona 
parties  to  the  said  indenture,  or  to  the  heirs  of  such  of  them  as  were  since  deceased, 
m  such  manner  and  proportions  as  therein  mentioned,  or  otherwise  that  the 
testator's  real  and  personal  estates  might  be  conveyed  and  paid  to,  or  secured  for 
the  benefit  of,  the  Plaintiffs  and  such  other  persons  as  should  appear  to  be  entitled 
thereto,  in  such  shares,  and  in  such  manner,  as  the  Court  should  direct. 

Abi^U  Lewis  by  her  answer  stated,  that  James  Edward  Lewis  was  a  very 
ignorant  man,  tmd  very  much  addicted  to  liquor,  and  that  he  was  prevailed  upon 
to  encute  the  indenture  of  26th  February  1810  by  fraud  and  imposition,  and  was 
not  when  he  executed  the  same,  acquainted  with  hia  rights  as  a  devisee  and  legatee 
under  the  will,  and  as  the  heir  at  law,  of  the  testator,  and  of  Wtjftam  Lewis,  but 
was  induced  to  believe  that  Dunnage  and  his  wife,  and  Atwell  and  his  wife,  had 
absolute  interests  in  the  shares  of  the  testator's  residuary  personal  estate,  and  of  the 
money  to  arise  by  the  sale  of  the  estate  in  Bearbinder  Lane,  and  could  dispose  thereof, 
and  that  he  executed  the  indenture  under  such  beUef ;  that  he  did  not  receive  any 
consideration  whatever  for  executing  the  indenture,  and  that  he  was  not  at  any 
time  during  his  life  called  upon  by  the  Plaintiffs  to  carry  it  into  effect ;  and  she 
submitted  that  the  indenture  [143]  ought  not  to  be  carried  into  execution,  and 
that  James  Edward  Lewis  was  not  bound  thereby. 

'  *I  Several  witnesses  deposed  that  James  Edward  Lewis  was  in  a  low  station  of  life, 
having  been  employed  by  different  victuallers  to  carry  out  beer  for  their  customers, 


A  ^ 


332 


DDNNAGE  V.  WHITE 


18WAin.l41 


and  continuing  in  that  employment  to  the  year  1810 ;  that  he  was  very  icnorant 
and  illiterate,  addicted  to  drinking  to  excess,  and  in  the  habit  of  almost  daily  in- 
toxication ;  that  he  did  not  understand  the  nature  of  deeds  and  legal  instrumenU, 
and  was  incompetent  to  jud^  of  his  legal  rights  without  professional  assistance  j 
and  that  he  might  be  easily  imposed  on  and  influenced  in  matters  of  busineasi  ' 

The  Solicitor  who  attested  the  indenture  of  26th  February  1810,  deposed  that 
the  Plaintiff  Dunnage  had  been  his  client  on  various  occasions,  during  six  years 
previoua  to  that  date,  but  that  James  Edtoard  Letuis  became  known  to  liim  about  t 
the  end  of  the  year  1809,  and  had  never  been  his  client ;  that  James  Edwtrd  Lewit 
and  Dunnage  gave  verbal  instructions  for  preparing  the  deed ;  that  previous  to  the 
execution,  the  draft,  and  afterwards  the  deed  mgrossed,  were  read  to  JaiMS  Edvard 
Lewis,  and  the  contents  fully  and  truly  explained  to  him ;  that  he  was  fully  ac- 
quainted with,  and  comprehended,  the  true  extent  and  nature  of  his  rights  and  , 
interests  as  a  devisee  and  legatee,  under  the  will  of  David  Lewis,  and  as  the  heir  at 
law  of  David  Lewis  and  of  Yiilliam  Lewis,  and  the  contents  and  operation  of  the  | 
deed ;  that  he  executed  it  of  his  own  free  will,  and  without  any  undue  or  other  | 
influence ;  that  he  was  perfectly  sober  at  the  time,  and  afterwards  expressed  himself 
satisfied  with  it ;  but  that  it  was  not  perused  by  him,  or  by  any  professional  ] 
person,  other  than  the  deponent,  on  his  behalf.  1 

Sir  Samuel  EomiUy,  Hr.  Bell,  and  Mr.  Girdlestone,  for  the  FlaintifEs,  Mr.  6.  \ 
Wilson  and  Mr.  Shadtoell  for  Defendants  in  the  same  interest.  | 

[144]  The  object  of  the  suit  is  to  establish  the  will  of  David  Lewis,  and  the  execu-  | 
lion  of  the  trusts  of  the  deed  of  February  1810,  is  prayed  as  the  prescribed  mode  of  j 
executing  the  trusts  of  the  will.  The  validity  of  that  deed  is  the  real  subject  in  j 
dispute.  I 

The  deed  proceeds  on  the  basis  of  a  compromise  of  doubtful  rights.  On  the  \ 
face  of  the  will  James  Edward  Lewis  takes  nothing ;  the  fact  that  the  testator 
intended  to  describe  him  by  the  name  John  Lewis  was  uncertain  ;  the  death  of 
"WUliam  Lewis  (the  heir  at  law  of  the  testator),  much  more  his  death  without  usue 
and  without  a  will  (in  which  events  only  Jam>es  Edward  Lewis  would  succeed  to 
his  rights  as  the  heir  at  law  of  the  testator),  was  uncertain  ;  the  righte  of  Jama 
Edward  Lewis,  therefore,  whether  as  devisee  and  l^atee,  as  or  heir  at  law,  were 
uncertain.  The  deed  removes  this  uncertainty,  and  recognizes  and  establishes 
rights  previously  doubtful.  That  recognition  is  a  valuable  consideration,  StapUton 
V.  Stapilton  (1  Atk.  2),  Cann  v.  Cann  (1  P.  W.  723.  Roe  v.  Mitton  was  afeo  referred 
to,  2  WUs.  356,  and  see  Taylour  v.  jRochford,  2  Ves.  Sen.  284). 

The  second  foundation  on  which  this  deed  rests,  is  family  arrangement.  A 
compromise  by  which  the  peace  of  families  is  secured,  the  court  will  anxiously  sup- 
port, abstaining  from  a  rigorous  scrutiny  into  the  terms  of  the  bargain,  and  sanction- 
ing its  stipulations,  though  proceeding  on  suppositions  of  right  not  conformable 
to  the  fact.  In  a  state  of  common  ignorance  and  uncertainty,  the  interests  of  the 
Mrties  are  promoted  by  any  arrangement  which  terminates  doubt  and  dispute. 
Stapilton  v.  Stapilton.   Cann  v.  Cann. 

[145]  The  deed  therefore  is  not  in  the  view  of  a  court  of  equity  merely  voluntary  ; 
but  if  it  were,  it  would  not  be  less  valid.   The  distinction  is  between  an  agreement,  | 
and  a  declaration  of  trust.    It  is  now  conclusively  established  that  this  Court,  though  | 
it  will  not  compel  the  performance  of  voluntary  agreements,  Colman  v.  Sarrd 
(3  Bro.  C.  C  12  ;  1  Ves.  Jun,  50),  executes  voluntary  declarations  of  trust,  Ellisofi  \ 
V.  Ellison  (6  Ves.  656).    It  will  not  interfere  to  give  perfection  to  the  instrument ; 
but  the  trust  being  created,  and  the  relation'of  trustee  and  cestui  que  trust  constituted, 
the  parties  are  bound,  Sloane  v,  Cadogan  (Sugd.  Law  of  Vendors,  App.  p.  49,  and  see 
Pulvertoft  V.  Pulvertoft,  18  Ves.  99.    Ex  parte  Pye,  18  Ves.  149).    This  indentureis 
an  equitable  division  of  trust  property.   If  an  estate  is  vested  in  trustees,  a  deed 
executed  by  the  cestuis  que  trust,  covenanting  that  a  certain  number  of  acres  shaH 
be  the  property  of  each,  is  in  equity  as  effectual  a  partition  as  a  conveyance. 

A  farther  peculiarity  of  this  case  is,  that  the  Court  must  act ;  the  parties  cannot 
be  left  to  law ;  the  property  must  be  distributed ;  and  the  only  question  is,  what 
rule  of  distribution  the  Court  will  adopt.  In  these  circumstances  the  deed  must 
prevail,  unless  the  representative  of  James  Edward  Lewis  succeeds  in  impeaching 
it  on  the  ground  of  incompetence  and  fraud.  The  suggestion  of  fraud  is  totally 
destitute  of  evidence,  and  is  disproved  by  the  acquiescence  of  James  Ednoard  Lewis, 
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without  complaint,  during  the  five  years  which  he  lived  after  the  execution  of  the 
deed.  The  evidence  of  incompetence  is  merely  general  A  person  in  a  low  station 
in  life,  illiterate,  addicted  to  intoxication,  is  not  under  an  absolute  incapacity  of 
executing  a  l^al  instrument.  In  order  to  impeach  the  deed,  the  Defendant  niust 
at  least  connect  these  general  incapacitating  habits  with  the  execution  ;  not  to  insist 
on  the  decisions  that  even  intoxication  at  the  time  is  not  a  sufficient  objection  unless 
caused  by  the  practice  of  the  other  party.  {Johnson  r,  Medlicott,  3  P.  W.  131, 
n.  A,  and  see  Cooke  v.  Clayworth,  18  Ves.  12.)  [146]  She  must  prove  actual 
influence :  the  proof  extends  only  to  liability  to  influence ;  and  on  the  other  side 
is  the  aatidactory'depoffltion  of  the  person  who  attests  ^e  deed.  The  Defendant 
proves  that  imposition  might  have  succeeded  :  her  case  requires  oTidence  that  it 
was  practised^ 

Mr.  Sctrt,  and  Mr.  Parker,  for  the  Defendant  Abigail  Lewis.  The  deed  cannot 
be  supported  in  a  court  of  equity.  In  order  to  demonstrate  that  James  Bdwa/rd 
Lewis  executed  it  in  ignorance,  or  under  influence,  no  more  will  be  required  than  to 
confront  ita  provisions  with  an  accurate  statement  of  his  interest  in  the  property 
of  the  testator.  The  estate  at  Bourne  End  devised  to  "William  Lewis,  and  the  estates 
purchased  after  the  date  of  the  will,  devolved  to  him  in  all  events,  as  the  heir  of  the 
testator,  if  William  Levis  died  in  the  testator's  life,  or  as  the  heir  of  William  Lewis 
if  he  survived  the  testator.  His  inteorest  in  the  money  to  arise  from  the  sale  of  the 
estate  in  Bearhinder  lane,  and  in  the  residuary  estate,  stood  thus :  As  a  legatee 
described  by  the  name  of  John  Lewis,  he  took  one-sixth  of  each  of  those  funds.  If 
William  Lewis  died  in  the  life  of  the  testator,  he  took,  as  one  of  the  testator's  next 
of  kin,  one  fifth  of  so  much  of  the  sixth  bequeathed  to  William  Lewis  as  was  personal 
estate,  and  as  heir  of  the  testator,  the  whole  of  what  was  real  estate  ;  and  iE  William 
Lewis  survived  the  testator,  he  took,  as  one  of  his  next  of  kin,  a  moiety  of  so  much 
of  that  sixth  as  was  personal  estate,  and  as  his  heir,  the  whole  of  what  was  real  estate. 
If  the  l^acy  to  John  Lends,  instead  of  taking  effect  in  favor  of  James  Edward  Lewis, 
was  void  la|ffled,  James  Edward  Lewis  was  entitled,  if  William  Lewis  survived' 
the  testator,  as  one  of  the  testator's  next  of  kin,  to  one-sixth  of  so  much  of  that  sixth 
as  was  personal  estate,  and  as  (me  of  the  next  of  kin  of  Wi^^tam  Lewis,  to  a  moiety 
of  anotner  sixth  of  sucli  portion  of  that  sixth ;  and  if  WiUiam  Lewis  died  in  the 
testator's  life,  JaTnes  Edfu'fyward  Lewis  was  entitled,  as  one  of  the  next  oi  kin 
of  the  testator,  to  a  fifth  of  so  much  of  that  sixth  as  was  personalty  ;  and  in  either 
event,  as  heir  of  the  testator  or  of  WiUiam  Lewis,  to  the  whole  of  so  much  of  that 
sixth  as  was  realty. 

It  is  clear  therefore  that  by  this  deed  James  Edward  Levns  could  acquire  nothing. 
As  to  the  real  estate,  against  the  claim  of  a  nearer  heir  or  devisee  of  William  Lewis 
(if  he  left  children  or  a  will),  it  afforded  no  protection  ;  and  against  all  other  persons 
the  right  of  James  Edward  Levns  was  unimp^chable.  Every  court  would,  under 
the  circumstances,  presume  the  death  of  William  Lewis  ;  and  James  Edward 
Lewis,  having  the  l^al  estate  as  heir  of  him  or  of  the  testator,  must  have  recovered 
in  an  ejectment.  In  the  most  unfavorable  event  (the  death  of  William  Lewis 
ht  the  lUe  of  the  testator),  he  was  entitled  to  the  whole  of  the  Bourne  End  estate 
ami  the  descended  estates,  and  to  one-fifth  of  the  residuary  personal  estate ;  and 
yet  it  is  argued  that  he  is  benefited  by  a  deed  which  giving  to  him  the  Bourne  End 
estate,  then  consolidates  the  personal  and  the  real  estates,  and  restricts  his  right  to 
oae-fifth  of  the  whole.  He  surrendered  valuable  interests  in  property,  to  which 
the  other  parties  to  the  deed  had  no  claim,  and  received  in  exchange  a  share  of  that 
property  which  alone  could  become  the  subject  of  litigation,  precisely  the  least  that 
could  by  possibility  be  due  to  him.  It  is  incredible  that  he  could  execute  such  an 
instrument  with  a  knowledge  of  his  rights,  and  of  its  operation  ;  and  the  solicitor 
whose  testimony  is  so  positive,  if  he  was  not  equally  ignorant,  betrayed  his  client. 

The  whole  deed  is  founded  in  error  and  misrepresentation.  (See  Broderidc  v. 
Broderiek,  1  P.  W.  239.)  Dunnage  and  APwdl  assume  an  absolute  interest  in  right 
theur  wives,  in  property  limited  to  their  chUdren  ;  [148]  and  the  recital  reraesents 
James  Edwtird  Lewis  as  one  of  five,  instead  of  one  of  two,  next  of  kin  of  WUliam 
Leviii. 

An  instrument  ao  framed  contains  intrinsic  evidence  of  mistake  or  fraud  ;  and 
it  b(»mes  needless  to  insist  on  the  proofs  of  eeneral  incapacity,  or  on  the  preliminary 
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objection,  that  the  deed  containing  nothing  executory,  is  such  as,  admitting  its 
validity,  this  Court  cannot  enforce. 
Mr.  PhiUimore  for  the  executors. 

Feb.  25.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  In  this  case  the  first 
question  is,  whether  the  Piaintifis  are  entitled  to  have  the  deed  of  26th  F^tnary 
1810  carried  into  execution.  The  objections  are,  first,  that  the  deed  was  Toluntaiy 
containing  no  consideration  in  favor  of  the  principal  party  ;  next  that  it  was  obtain^ 
by  fraud,  from  a  person  in  a  state  of  imbecility. 

When  the  testator  died  in  February  1809,  his  nephew  William  Lewist  the  eldest 
son  of  his  brother  John  Lewis,  had  been  long  unheard  of.  In  1796  he  left  En^ni 
as  a  sailor,  and  no  intelligence  having  been  since  received  of  him,  except  two  letters 
written  recently  after  his  departure,  the  family  considered  him  dead.  On  the 
Buppontion  of  his  death,  whether  he  died  before  or  after  the  testator,  the  real  estate 
given  to  him  descended  to  James  Edward  Lewis.  But  the  distribution  of  the  share 
bequeathed  to  'WUliam  Lewis  of  the  produce  of  the  estate  in  Bearhinder  lane,  and 
of  the  residuary  estate,  supposing  him  dead,  varied  with  the  time  of  his  death.  If 
he  died  in  the  testator's  life,  the  next  of  kin  of  the  testator  would  be  entitled,  and  h^ 
own  next  of  kin  if  he  died  after  the  testator's  decease.  It  seems  agreed  on  all  sides 
that  the  name  John  Lewis  was  inserted  in  the  will  by  mistake,  and  that  the  testator 
meant  to  denote  James  Edward  Lewis j  the  son  of  one  John  Lewis,  [149]  &iid  the 
brother  of  another,  both  deceased.  Supposing  that  fact  ascertained,  the  only 
doubt  was  at  what  period  William  Lewis,  died.  Recollecting  that  the  testator 
lived  till  1809,  and  that  WUliam  Lewis  had  not  been  heard  of  since  1796,  having  left 
the  country  under  circumstances  which  gave  an  early  date  to  his  probable  death, 
there  seems  little  doubt  that  he  died  before  the  testator.  At  the  testator's  death 
Jane  HUl,  the  devisee  for  life,  was  living,  and  she  enjoyed  during  her  life,  the  rents 
of  the  estate  in  Bearbinder  lane.  Beside  the  estates  devised,  the  testator  had  subse- 
quently acquired  real  property,  which  could  not  pass  by  the  wilt.  On  those  estates 
the  devisees  in  trust  entered.  Jamss  Edward  Lewis,  the  undoubted  heir  at  law  of 
the  testator,  and  of  William  Lewis,  took  possession  of  the  Bourne  End  estate. 

Such  were  the  circumstances  of  the  family  at  the  time  of  the  execution  of  the 
deed  :  some  doubt  existed  on  one  point,  namely,  the  precise  period  of  William 
Lewis's  death.  The  fact  of  his  death  could  scarcely  be  considered  doubtful :  and 
the  strong  probability  was,  that  he  died  in  the  life  of  the  testator.  On  that  Buiq>oa- 
tion  the  real  estates  descended  to  James  Edward  Lewis  the  heir  of  the  testator  ;  if 
WUliam  Lewis  died  after  the  testator  (unless  he  left  children,  or  a  will,  of  which 
there  is  no  evidence),  they  descended  to  / ames  Edward  Lewis  as  his  heir  ;  but  to 
no  other  person  except  James  Edward  Lewis,  did  any  benefit  pass  in  either  event. 
With  respect  to  the  personal  estate,  the  time  of  the  death  was  certainly  material; 
whether  the  next  of  kin  of  the  testator,  or  of  William  Lewis  were  entitled,  depends 
on  the  fact  of  survivorship.  It  is  a  strange  mistake  in  the  deed  to  represent  the 
parties  to  it  as  the  next  of  kin  of  WUliam  Lewis,  when  it  is  clear  that  his  sole  next 
of  kin  were  his  mother  and  J ames  Edward  Lewis ;  and  it  must  not  be  forgotten 
that  that  error  is  one  of  the  data  on  which  the  transaction  is  founded.  Under  these 
circumstances  the  deed  is  executed.  Of  the  incompetence  of  James  Edward 
[160]  Lvtois  there  is  no  satisfactory  evidence :  the  Solicitor  who  attests  the  deed, 
proves  that  he  was  sober,  and  under  no  mental  disability  ;  and  with  regard  to  undue 
mfluence,  the  evidence  is  certainly  not  sufficient  to  impeach  the  deed :  but  as  to 
his  general  description  there  is  strong  testimony,  and  all  on  one  side ;  that  he  was 
dissolute,  illiterate,  addicted  to  intoxication ;  that  he  had  recently  passed  from  a 
low  station  into  the  possession  of  property  to  which  he  was  not  apparently  destined  ; 
and  that  his  course  of  life  rendered  him  extremely  subject  to  imposition.  iSucli 
habits,  though  not  constituting  absolute  incapacity,  lay  a  ground  for  a  strict  examina- 
tion, whether  the  insteument  contains  in  itself  evidence  that  advantage  was  taken 
of  them. 

The  Solicitor  who  drew  the  deed,  says  that  he  received  the  instructions  from 
Dunnage  and  James  Edward  Lewis,  but  he  has  not  said  what  those  instructions 
were  :  ne  admits  that  he  had  been  for  six  years  the  solicitor  of  Dunnage,  that  he 
had  scarcely  any  previous  knowledge  of  James  Edvmrd  Lewis ;  and  that  no  other 
professional  person  was  employed  on  his  behalf.  In  these  circumstances  James 
Edward  Lewis  executes  this  instrument.   Is  its  nature  such  as  to  import  that 
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al]  tlie  parties,  and  he  among  the  rut,  were  cQgnieant  of  what  thev  did,  and  nnder- 
stood  their  rights  %  There  seems  strong  ground  to  believe  that  the  Solicitor  who 
8syi  he  fully  explained  the  deed,  did  not  understand  the  rights  of  the  parties.  I 
will  not  suppose  that  he  intentionally  misrepresented  them,  but  they  are  grossly 
mie-stated  m  the  deed.  First,  as  I  have  remarked,  it  mis-states  the  persons  next 
of  kin  to  William  Levyis ;  next  after  a  recital,  in  general  faithful,  of  the  will,  and 
in  particular  a  recital  that  the  shares  of  Eisabeth  Dunnage  and  Margaret  Atwell 
were,  after  their  deaths,  to  be  held  in  trust  for  their  children,  it  proceeds  to  make 
SD  absolute  disposition  of  those  shares,  depriving  the  children  of  every  right  under 
the  will ;  and  then,  having  limited  to  James  Edward  Lewis  the  Bourne  End  estate 
specifically  devised,  it  directs  the  [151]  division  of  the  remainder  of  the  real  estate 
into  five  parts,  of  which  one  only  is  to  be  his.  Four-fifths  of  the  real  estates  descended 
on  him  are  thus  surrraidered  to  parties  who  never  had  a  pretence  of  title  to  any 
portion  of  them.  No  doubt  was  suggested  of  the  legitimacy  of  Jamas  Edward 
Lewis,  or  of  his  being  heir  of  the  testator,  and  y/Uiiam  Lewis  ;  yet  this  large  pro- 
portion of  the  property  is  thus  relinquished  without  an  equivalent.  The  deed 
ought  to  have  contained  a  description  of  the  whole  real  estate  of  the  testator.  How 
does  it  appear  that  J ames  Edward  Lewis  knew  to  what  estates  he  was  entitled  t 
The  deed  specifies  only  a  part.  It  is  too  plain  that  those  by  whom  he  was  surrounded 
kept  him  in  ignorance  of  the  extent  of  the  property  which  had  devolved  on  him. 

Ab  to  the  personal  estate,  if  the  deed  was  designed  to  solve  doubts  and  terminate 
disputes,  it  should  have  been  executed  by  persons  competent  to  protect  Jamas 
Edward  Lewis  :  the  covenant  of  these  parties  affords  no  protection  against  the 
claims  of  children  or  devisees  of  William  Lewis.  James  Edward  Lewis  taking 
one-sixth  under  the  description  of  John  Lewis,  and  in  the  event  of  the  death  of 
IV'tJIiam  Lewis  in  the  testator's  life,  taking,  as  one  of  the  next  of  kin,  one-fifth  of 
his  one-sixth,  would  in  this  least  favorable  event  be  entitled  to  precisely  that  share 
of  the  personalty  which  was  limited  to  him  by  the  deed,  namely,  one-fifth  of  the 
whole.  His  interest  in  the  personalty,  and  the  realty  to  be  converted  into  personalty, 
could  not  be  less  than  one-fifth.  From  the  deed,  therefore,  he  could  gain  nothing 
in  any  possible  event ;  but  by  a  sweeping  clause  he  abandons,  without  equivalent, 
a  probable  share  of  the  personalty,  and  an  undisputed  real  estate. 

It  is  then  insisted  that  the  deed  may  be  supported  as  a  family-arrangement, 
according  to  the  doctrine  of  SiapUton  v.  StavUton  and  Cann  v.  Cann.  Undoubtedly 
parties  entitled  in  different  events  may,  while  the  uncertainty  exists,  each  [152]  tak- 
ing his  chance,  effect  a  valid  compromise.  In  StapUton  t.  Stapilton  the  legitimacy 
of  the  eldest  son  was  doubtful ;  that  was  a  question  proper  to  be  so  settled  ;  and 
the  settlement  was  a  consideration  which  gave  effect  to  the  deed ;  but  without 
inquiring  whether  this  transaction  was  voluntary  (for  it  is  beyond  doubt  that  James 
Edward  Lewis  received  no  consideration),  is  this  a  deed  which  the  Court  ought  to 
execute  1  1  am  satisfied  that  Jamas  Edward  Lewis  never  understood  it.  By 
this  instrument  he  covenants  that  two-sixths  of  the  personalty  shall  belong  to 
Dunnage  and  Atwell  and  their  wives  ;  but  under  the  will,  their  children  had  fixed 
interests  in  the  event  of  survivorship.  What  power  had  the  parents  to  dispose 
<rf  the  property  in  their  own  favor?  It  is  true  they  are  now  willing  to  correct 
this  error,  but  the  instrument  must  be  considered  as  it  stood  at  the  date ;  and 
the  question  is,  was  it  then  a  right  disposition  of  the  property  1  Instead  of  ending 
lit^tion,  this  deed  creates  it :  as  soon  as  the  children  became  of  age  they  must 
be  advised  to  assert  the  rights  of  which  it  sought  to  deprive  them.  It  is  clear  that 
the  parties  knew  not  what  they  were  doing. 

uoisidering,  therefore,  the  state  of  mind  of  this  person,  his  circumstances, 
lad  the  nature  of  the  transaction,  I  am  of  opinion  that  this  is  not  such  a  deed 
the  Court  ought  to  execute. 

Upon  the  remaining  question,  whether  the  suit  can  be  sustained  for  other  pur- 
poses, I  think  that  there  is  sufficient  to  entitle  the  parties  to  an  account  of  the  real 
and  personal  estate  of  the  testator,  to  be  administered  on  the  trusts  of  his  will, 
u  if  the  deed  of  1810  had  never  been  executed.  Were  1  now  absolutely  to  dismiss 
this  bill,  it  would  be  necessary  to  file  another,  with  the  omission  of  the  deed,  in 
every  reqiect  similar. 

0.53]  The  bill,  so  far  as  it  prays  an  execution  of  the  deed  of  February  1810,  must 
be  dismissed  with  costs.(l) 
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The  decree  ordered  that  so  much  of  the  bill  as  sought  that  the  trusts  of  tbe 
indenture  of  the  26th  of  Febntary  1810  might  be  carried  into  efiect  should  be  di^ 
missed,  and  asjagainst  AbigaU  Lewis  with  costs ;  and  declaring  that  WUliam  Lewis, 
the  eldest  son  of  John  Lewis,  the  brother  of  the  testator,  died  in  the  life-lime  of 
the  testator,  established  the  will,  and  directed  the  usual  accounts.  Bcigi  lib.  A. 
1817,  fol.  906. 

(1)  The  validity  of  deeds  of  compromise  between  members  of  the  same  family, 
*has  been  the  subject  of  dispute  in  many  cases.  In  Frank  v.  Frank,  1  Ch.  Ca.  84. 
Cann  v.  Cann,  1  P.  W.  723.  Stapilton  v.  StapUton,  1  Atk.  2.  PuUen  v.  Ready, 
2  Atk.  587.  Cory  v.  Cory,  1  Ves.  Sen.  19.  Stej^ns  v.  Bakman,  1  Bro.  C.  C.  22. 
Kinchant  v.  Kinchant,  1  Bro.  C.  C.  369.  Stockley  v.  Stockiey,  1  Ves.  d  Beam.  23, 
the  agreement  was  enforced  ;  and  see  Wycherley  v.  Wycherley,  2  Eden,  176.  Gihbom 
V.  Caunt,  4  Ves.  849.  In  Turner  v.  Turner,  2  Ch.  Bep.  81.  Cocking  v.  Pratl, 
1  Ves.  Sen.  400.  Lansdovm  v.  Lansdovm,  Mas.  364.  Leonard  v.  Leonard,  2  BaW 
c6  jB«o<.  171,  the  agreement  was  rescinded ;  and  see  Gee  v.  Spencer,  1  Vem.  32. 
Pttseyv,  Desbouverie,  ZP.  W.  315.  Evans  v.  LUweliyn,  2  Bro.  C.  C.  150.  BoaU$ 
T.  Stewart,  1  Schoal.  &  Lefr.  209. 

[154]  Turner  v.  Tcbnek.  Turner  v.  Metcalf.  Jon.  16,  July  8, 1818. 

[S.  C.  1  Wils.  Ch.  471.    See  Briant  v.  Tebbut,  1869,  20  L.  T.  63.] 

It  is  not  competent  to  the  Lord  Chancellor  to  order  the  Master  to  review  a  report 
confirmed  and  followed  by  a  decree  of  the  Master  of  the  Bolls,  contaiaing  conse- 
quential directions,  while  that  decree  stands. 

The  bill  in  the  original  cause  having  been  filed  in  Trinity  term  1799,  by  persons 
interested  under  the  will  of  Joshua  Turner  deceased,  praying  an  account  of  his  per- 
sonal, and  if  necessary  a  sale  of  his  real,  estates,  on  the  12th  of  November  1801  a 
decree  for  an  account  was  pronounced.  On  the  20th  of  December  1816  the  master 
made  his  report,  and  on  the  15th  of  May  1816,  the  order  of  the  23d  of  March  pre- 
ceding for  confirming  the  report  nisi  was  made  absolute.  On  the  27th  of  November 
following  the  cause  was  heard  for  farther  directions  by  the  Master  of  the  Bolls. 

The  PlaintifEs  now  moved  that  the  Master  might  be  directed  to  review  his  report, 
and  the  Plaintifis  be  at  liberty  to  take  objections  thereto,  and  that  the  proceedings 
under  the  decree  made  upon  the  hearing  for  farther  directions,  and  all  other  pro- 
ceedings, be  in  the  mean  time  stayed. 

The  affidavits  in  support  of  the  motion  stated,  that  the  solicitor  originally 
employed  by  the  Plaintiffs  having  been  guilty  of  great  neglect,  was  in  AprU  ljS13 
removed ;  that  the  succeeding  solicitor  during  the  preparation  of  the  report  made 
various  objections  to  it  in  the  Master's  office,  the  result  of  which  he  never  com- 
municated to  the  Plaintiffs,  and  in  September  1816  went  to  America,  leaving  the 
papers  in  these  causes  in  the  possession  of  a  person,  who  by  an  order  of  the  3d  of 
May  1817  was  directed  to  deliver  them  to  the  present  solicitor  of  the  Plaintiffs 
on  taxation  and  payment  of  the  costs  due  ;  that  though  they  had  proceeded  under 
that  order  with  all  possible  diligence,  the  Plaintiffs  had  not  yet  obtained  possession 
of  the  papers,  from  the  [155]  want  of  which  their  soUcitor  was  unable  to  take  the 
proper  measures  for  their  protection ;  that  the  Plaintiffs  residing  upwards  of  2O0 
miles  from  London  liad  entrusted  the  management  of  the  cause  to  their  solicitors ; 
and  that  there  were  many  important  exceptions  {four  of  which  were  specified), 
to  be  taken  to  the  Master's  report,  by  which,  if  it  remained  confirmed,  the  mterests 
of  the  Plaintiffs  would  be  totally  lost. 

Sir  Samuel  Bom^y,  Mr.  WeUurell,  and  Mr.  Harrison,  for  the  motion.  The 
injury  in  this  case  has  arisen  not  from  the  neglect  of  the  solicitor,  but  from  his 
absence.  Can  the  Plaintiffs  be  bound  by  a  decree  in  a  suit  in  which  they  were  not 
represented  by  a  solicitor  1 

Mr.  Hart  and  Mr.  Shadwell  against  the  motion.  The  question  is,  whether 
the  Defendants,  who  have  proceeded  regularly,  are  to  suffer  for  the  misconduct 
of  two  successive  solicitors  of  the  Plaintiffs,  by  the  farther  delay  of  a  suit  which 
has  already  depended  16  years  %  The  remedy  of  the  Plaintiffs  is  against  their 
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aolwitor.  It  is  not  suggeatad  that  the  exceptions  proposed  are  different  from  those 
which  were  overruled  hy  the  Master. 

The  Lord  Chancellor  desired  to  be  informed  of  the  proceedings  in  the  Master's 
office,  and  the  nature  of  the  exceptions. 

July  8.  The  Lord  Chancellor  [Eldon].  There  is  a  difficulty  in  this  case  which 
I  cannot  overcome.  The  Master  having  made  a  report  on  the  original  decree, 
string  debts,  &c.,  the  whole  of  which  the  Plaintiffs  say  is  wrong,  especially  in  respect 
of  certain  allowances,  the  late  Master  of  the  Bolls  pronounced  a  decree  directing 
all  things  to  be  done  conformably  to  that  report  previously  [166]  confirmed ;  how 
can  I  displace  the  decree  on  a  motion  for  reviewing  the  refwrt  Y  In  this  case  there 
certainly  has  been  gross  and  shameful  negligwce ;  out  after  the  ^t  delay,  I  cannot 
detain  suitors  here  because  a  PkuntiS  chuses  to  employ  solicitors  who  will  not 
perform  their  duty ;  nor  do  I  conceive  that  it  u  in  the  power  of  the  Lord  Chancellor 
to  order  a  report  to  be  reviewed,  after  having  been  confirmed  and  followed  by  a 
decree  of  the  Master  of  the  BoUs,  while  that  decree  standB.(l) 

Motion  refused. 

(1)  The  general  competence  of  the  Court  to  direct  the  review  of  a  report  after 
confirmation  seems  necessarily  implied  in  this  proposition.  Few  reported  decisions 
however,  occur  in  which  that  course  has  been  pursued.  The  Practical  Register 
states  the  doctrine  thus :  "  After  a  report  is  confirmed,  the  Court  will  not  easily 
(if  at  all)  stir  it  upon  pretence  of  an  omission  or  mistake ;  for  the  parties  had  sufficient 
tune  to  except  to  it ;  and  if  they  will  not  mind  their  business  it  is  their  own  fault." 
ffid.  Wvatt,  p.  380.)  In  Turner  v.  Turner  (1  Dick.  313),  '  The  cause  came  on  to  be 
heard  for  farther  directions  on  the  report,  which  was  confirmed.  Sir  Thomas 
Clarke,  M.  R.,  not  being  satisfied,  referred  it  back  to  the  Master,  to  review  his  report, 
and  to  be  more  particular. "  On  reference  to  the  Registrar's  book,  it  appears  that  in 
this  cause  (which  was  between  Robert  Turner,  plaintiff,  and  John  Turner,  James 
Clare,  and  Others,  defendants),  the  report  had  been  confirmed  absolutely  {Reg.  Lib. 
B.  1757,  fol.  138)  in  the  usual  course,  after  the  order  nisi.  {Reg.  Lih.  B.  1757, 
fol.  42.)  The  following  entry  appears  of  the  hearing  for  farther  directions  : 
*  20  April  1 758.  This  cause  having  received  a  hearing  on  the  26th  day  of  February 
1754,  before  the  Bight  Honourable  the  Master  of  the  Bolls,  &c.,  it  was  among  other 
things  ordered,  that  it  should  be  referred  to  Mr.  Edvmrdst  one  of  the  Masters  of 
diis  Court,  to  inqtiire  what  incumbrances  there  were  on  the  estate  of  the  testators 
Thomas  and  Henry  Turner,  the  grandfather  and  father  in  the  pleadings  mentioned, 
or  uiy  part  thereof,  and  by  whom  and  when  they  were  made ;  and  state  the  same 
to  the  Court :  that  the  said  Master,  on  the  19th  of  December  last,  made  his  report, 
[167]  and  thereby  certified  that  he  had  proceeded  to  enquire  what  incumbrances 
there  were  on  the  estate  of  the  said  testators,  Thomas  and  Henry  Turner,  the  grand- 
father and  father,  or  any  part  thereof,  and  by  whom  and  when  they  were  made, 
and  found  that  the  several  incumbrances  following,  made  by  the  several  persons 
at  the  respective  times,  and  in  the  respective  manners  particularly  mentioned  in 
his  report,  were  incumbrances  on  the  estate  of  the  said  testators,  Thomas  and  Henry 
TwTW,  the  grandfather  and  father  of  the  said  plaintifTs ;  that  is  to  say,  by  indentures 
of  lease  and  release,  bearing  date  the  26th  and  27th  May  1730  ;  also,  by  indenture 
bearing  date  the  11th  November  1730  ;  also,  by  indenture  dated  the  17th  day  of 
fArvary  1740 ;  also,  by  indenture  dated  the  1st  day  of  July  1741 )  and  also  by 
indenture  quadripartite,  dated  the  26th  day  of  May  1742  :  and  this  cause  coming 
this  present  day  to  he  heard  before  His  Honor  for  farther  directions,  on  the  said 
Master's  report,  and  as  to  the  matter  of  costs  reserved  by  the  said  decree,  in  the 
presence,  &c..  His  Honor  doth  order  that  it  be  referred  back  to  the  said  Master  to 
review  his  report,  and  that  he  do  distinguish  the  particular  interest  of  the  several 
parties  in  the  estates  in  question,  and  the  respective  values  of  those  estates  in  which 
they  are  so  interested."  Reg.  Lib.  B.  1757,  fol.  289.  A  subsequent  case  before  the 
same  judge,  is  thu9  stated  by  the  same  reporter.  "  Allen  v.  Allen.  Report  pursuant 
to  a  decree.  No  objection  was  taken  to  the  draught,  and  the  report  was  confirmed. 
The  cause  came  on  this  day  to  be  heard  for  farther  directions  on  the  report.  After 
hearing  the  decree  and  report  read,  Sir  Thomas  Clarke,  M.  R.,  ordered  the  cause  to 
stand  over,  with  liberty  for  the  plaintifE  to  take  exceptions  to  the  report,  as  if  he  had 
taken  exc^ttions  to  tne  draught."  (1  Di^  362.)   From  the  Registrar's  book  it 
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aprpeara,  that  in  this  cause  (which  was  between  William  Allent  plaintiff,  and  Jane 
AUen  and  Boderick  Mackemie^  and  others,  defendants),  the  report  was  confirmed 
with  the  consent  of  some  of  the  defendants  :  and,  after  the  usual  order  nisi  {Beg. 
Lib.  A.  1762,  fol.  119),  against  others.  (Id.  fol.  138.)  The  ^try  of  the  hearing 
for  farther  directions  is  as  follows  : — "  14th  June  1763.  This  cause  coming  this 
present  day  to  be  heard  by  the  Bight  Honourable  the  Master  of  the  Rolls,  for  farther 
directions  on  the  report  made  in  this  cause  by  Mr.  Graves,  one  of  the  Masters  of  this 
Court,  dated  the  1 7th  day  of  January  last ;  and  also  aa  to  the  matter  of  costs  reserved 
by  the  decree  made  on  the  hearing  [158]  of  this  cause  the  1st  day  of  July  1761,  in 
the  presence,  &c.,  upon  opening  and  debate  of  the  matter,  and  hearing  the  will 
of  Bennet  AUen,  dated  the  8th  day  of  May  1750,  the  will  of  Robert  Allen,  the  said 
decree,  and  the  said  Master's  said  report  read,  and  what  was  alleged,  &c.,  His  Honor 
doth  order,  that  this  cause  do  stand  over,  and  that  the  plaintifi  be  at  liberty  to  take 
exceptions  to  the  said  Master's  said  report,  in  the  same  manner  as  if  he  had  taken 
objeotiona  thereto  before  the  said  Master."— ife^.  Lib.  A.  1762,  foL  366.  The  excep- 
tions were  argued  and  overruled.   Reg,  Lib.  A.  1763,  foL  184. 

In  Hawkins  v.  Day,  "  on  petition  that  the  Master  should  review  hia  report,  after 
exceptions  thereto  taken,  argued,  and  the  report  confirmed  by  judgment  of  the 
Court,  Lord  Chancellor  said  he  never  knew  an  order  to  that  purpose,  and  it  would 
be  of  mischievous  consequence ;  but  errors  in  computation  merely,  might  be  set 
right  at  any  time."  (1  Ves.  189.)  The  decree,  in  that  case,  directed  two  accounts : 
one,  of  the  transactions  of  a  certain  partnership ;  the  other,  of  the  assets  of  W.  French, 
deceased,  whose  representatives  were  James  Bay,  and  Mary  his  wife.  The  Master, 
having  made  his  report,  exceptions  were  taken  by  the  plaintifis,  and  by  two  of  the 
defendants,  Jameg  and  Mary  Day  :  some  of  which  were  waved,  one  allowed, 
and  the  rest  on  ai^^ument  overruled.  Lib.  Reg.  A.  1747,  fol.  462.  On  the  8th 
November  1748,  James  and  Mary  Day  presented  a  petition,  stating  that  all  the 
exceptions  to  the  report "  on  both  sides  related  to  the  account  of  the  said  partnership 
estate,  and  no  one  of  them  to  the  account  of  the  assets  of  the  said  W.  French  " :  that 
the  exceptions  having  been  argued, (and  one  relating  to  a  sum  of  £4, 13s.  2d.  allowed, 
the  report "  was  not  in  any  egress  terms  confinned ;  nor  was  the  said  report  directed 
to  be  sent  back  to  the  said  Master  to  be  rectified,  according  to  the  variation  which 
that  allowed  exception  occasioned  ;  nor  had  any  farther  proceedings  been  had 
thereon  :  that  the  petitioners  resided  at  Bristol ;  and  the  petitioner  Jam^s  Day 
was  about  seventy  years  of  age,  and  had  employed  a  solicitor  at  Bristol  to  defend 
this  cause  for  them,  who  again  employed  his  agent  in  London  for  that  purpose ;  and 
the  petitioners  were  advised  by  their  said  solicitor,  that  after  the  said  Master's  report 
should  be  made,  in  case  the  said  Benjamin  Lane  "  (clerk  of  the  partnership,  who  nad 
become  bankrupt  and  absconded,  as  was  alleged  by  tho  bill,  largely  indebted  to  the 
partnei^hip) "  should  thereby  be  found  to  be  really  indebted  to  the  said  co{169]-part- 
nership,  then  the  cause  would  be  considered  as  to  the  petitioner's  case  ;  but  no 
directions  having  been  given  at  the  time  when  the  said  exceptions  came  on  to  be 
argued,  and  the  petitioners,  since  the  time  the  same  were  so  argued,  having  been 
acquainted  that  a  great  sum  was  reported  to  be  in  their  hands  of  the  said  W.  French's 
assets  (which  the  petitioners  well  knew  could  not  be  right),  the  petitioners  there- 
upon, for  the  first  time,  upon  the  1 1th  day  of  August  last,  got  a  sight  of  the  said  report, 
and  of  such  of  the  schedules  thereto  as  relateci  to  the  said  W.  Frenches  assets,  and 
thereupon  did  then  find,  to  their  very  great  surprise,  many  plain  mistakes  therein 
to  the  prejudice  of  the  petitioners  which  were  not  discovered  or  excepted  to ;  and 
in  particular,  there  were  two  gross  and  paljHible  mistakes  therein,  never  discovered 
by  the  petitioner's  said  soUcitor,  to  the  petitioners  most  apparent  wrong,  in  over- 
charging them  in  the  said  W.  Frenches  assets  by  at  least  the  sum  of  £1129,  12j.  lid., 
and  £1511,  IO5.  6f(i.  in  those  instances  alone,  as  folbws,"  &c.  The  petition,  after 
farther  stating  particular  of  overcharge,  prayed  that  the  petitioners  might  have 
leave  to  take  exceptions  to  the  report  in  the  particulars  before  mentioned.  The 
Lord  Chancellor  was  of  opinion  that  it  was  reasonable  under  the  circumstances  of 
the  case,  that  upon  the  terms  therein  after  mentioned,  the  petitioners  should  have 
liberty  to  re-argue  the  exceptions  formerly  taken  to  the  said  Master's  Report  mentioned 
in  the  petition,  and  to  take  new  exceptions  to  the  said  report,  relating  to  the  matters 
complained  of  in  the  petition,  to  come  on  to  be  argued  at  the  same  time  ;  but  the 
Counsel  for  the  Plaintiff  desiring,  for  the  sake  of  despatch,  to  avoid  such  circuity. 
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and  the  delay  and  expense  which  would  be  occasioned  thereby.  His  Lordship 
ordered  that,  upon  the  said  Defendant  James  Day  giving  his  own  recognizance 
within  a  fortnight  from  that  time,  in  the  penalty  of  £2000,  with  condition  to  pay 
such  sum  of  money,  if  any,  as  should  be  found  due  from  him  upon  the  balance  of 
the  account  directed  by  the  decree,  to  such  of  the  parties  to  whom  the  same  should 
be  found  due,  together  with  interest  for  the  same  to  that  day.  at  the  rate  of  4  per  cent, 
per  annum,  in  such  manner  as  the  Court  should  direct,  and  paying  to  the  Plaintifis 
such  cost«  as  they  had  been  put  to  by  taking  out  the  said  Master's  last  report,  so' 
far  as  the  same  related  to  the  account  of  the  personal  estate  and  the  administration 
thereof,  and  the  costs  subsequent  thereto,  so  far  as  the  same  related,  &c.,  and  the 
costs  of  that  application  [160]  to  the  Court,  &c.,  within  a  week  after  the  taxation  or 
settling  thereof,  the  confirmation  {Note  :  It  seems  that  the  report  was  never  in 
express  terms  ccmfirmed)  of  the  said  report  should  be  so  far  opened  as  related  to 
the  said  account  of  such  personal  estate,  and  the  administration  thereof,  and  that  it 
should  be  referred  back  to  the  Bfaster  to  review  that  part  of  the  said  report ;  and  it 
was  farther  ordered,  that  the  Master  should  speed  Yui  subsequent  report,  and  that 
the  parties  should  attend  de  die  in  diem  for  that  purpose.  2l8t  Jjecember  1748, 
Reg.  Lib.  A.  1748,  fol.  115-118.    See  BeWs  Supplement,  p.  106. 

In  Vallence  v.  Weldon,  1  Dick.  290,  stated  from  the  Registrar's  book,  1  Madd. 
310,  and  Pennington  t.  Lord  Muncaster,  1  Madd.  555,  the  Court  permitted  exceptions 
to  be  filed  by  a  party  who  had  not  taken  objections  ;  and  exceptions  to  a  report  of 
the  insufficiency  of  an  answer  have  been  permitted  after  a  ^lea  and  farther  answer. 
Noel  T.  Ward,  1  Madd.  339.  For  the  cases  on  the  question  of  opening  biddings 
after  confirmation  of  the  report,  see  2  Madd.  Cha.  383  et  seq. 

Where  the  whole  matter  appears  on  the  report,  a  question  decided  by  the  Master 
is  open  at  the  hearmg  for  farther  directions,  without  exception,  Adams  v.  Cltusiony 
6  Ves.  226  ;  and  errors  apparent  in  the  schedules  have  been  corrected  after  enrol- 
ment on  a  summary  application.   Weston  v.  Haggerston,  Coop.  134. 

On  bills  of  review  for  correcting  error,  or  supplying  deficiency,  in  a  report  con- 
firmed, see  Gould  v.  Tancred,  2  Atk.  533.  Worge  v.  Bradley,  2  Dick.  570.  Perry  v. 
PhelpSj  17  Ves.  183,  and  Manaton  v.  Molesworth,  1  Eden,  18. 

[161]  Galland  v.  Leonard.   EoUs.   Feb.  14,  18,  [1818J, 

[See  Hom^  v.  PUlans,  1833,  2  My.  &  K.  22.    Discussed  and  explained,  WMahoney 
v.  Burdett,  1874,  L.  R.  7  H.  L.  388.] 

The  words  "  in  case  of  the  death,"  construed  to  refer  to  death  in  the  life  of  the  tenant 
for  life.  Bequest  of  personal  estate  being  in  trust,  to  pay  the  interest  to  M.  the 
testator's  widow,  dunng  her  life,  and  on  her  death  "  to  pay  and  divide  the  trust- 
monies  unto  and  equally  between  his  daughters  H.  and  A.,  for  their  own  use  and 
benefit  absolutely,  and  in  case  of  the  death  of  them  H.  and  A.,  or  either  of  them, 
leaving  a  child  or  children  living,"  to  apply  the  interest  for  the  maintenance  of 
the  ofaSdren  till  21,  then  to  divide  the  trust-money  among  them,  expressing  that 
the  testator's  intention  was,  that  the  children  of  his  dau^ters  should  be  entitled 
to  the  same  shares  to  which  their  mother  would  be  entitled  if  then  living,  with 
an  ultimate  trust  in  ease  of  the  denth  of  B.  and  A.,  without  leaving  issue  living 
at  their  respective  death,  or  of  all  their  children  dying  minora ;  on  surviving 
the  tenant  for  life,  H.  and  A.  become  entitled  to  the  absolute  interest. 

Francis  Mell,  by  his  will  dated  the  14th  March  1810,  gave  to  his  wife,  Ann 
Mell,  the  whole  or  such  part  of  his  household  furniture,  plate,  linen,  and  china,  as 
she  chose,  for  her  own  use  and  benefit  absolutely,  an  annuity  of  £60  for  her  life, 
and  a  legacy  of  the  like  amount,  and  after  giving  to  his  daughter  Ann  the  sum  of 
£1050,  to  he  paid  on  her  attaining  the  age  of  21  years,  with  interest,  he  gave  to 
Robert  Galland,  J ohn  Leonard,  and  J ohn  Spicer,  all  his  personal  estate,  not  before 
digpMed  of,  upon  trust,  to  convert  it  into  money,  and  after  payment  thereout  of 
all  hig  debts,  legacies,  and  testamentary  expenses,  "  upon  tioist  to  place  out  the 
residue  thereof,  at  interest  upon  real  or  government  securities,  and  continue  the 
same  out  at  interest  during  the  term  of  the  natural  life  of  my  said  wife  Ann 
MeU,  except  only  the  said  sum  of  £1050  above  given  to  my  said  daughter  Ann  on 
her  attaining  the  age  of  21  years,  and  the  interest  thereof  to  be  paid  to  her  half- 
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yearly,  and  upon  tiust  to  pay  to  her  my  said  wife  the  said  annuity  of  £60  a  year 
for  her  life  in  manner  aforesaid ;  and  upon  her  death,  then  upon  farther  trust  to 
pay  and  divide  the  said  trust-monies  unto  and  equally  between  my  said  two  daughters 
Hannah  and  Ann  for  their  own  use  and  benefit  absolutely ;  and  in  case  of  the  death 
of  them  my  said  daughters,  or  of  either  of  them,  leaving  a  child  or  children  living, 
then  upon  further  trust  to  continue  the  same  trust-monies  out  at  interest  during 
the  minority  of  such  child  or  children,  and  in  the  mean  time  to  apply  a  competent 
part  of  the  interest  [162]  thereof  towards  their  maintenance  and  education,  and 
upon  their  severally  attaining  their  respective  ages  of  21  years,  then  upon  farther 
trust  to  pay  and  divide  the  same  unto  and  equally  among  them  if  more  than  one, 
and  if  only  one  child  then  the  whole  to  such  only  child,  my  will  and  mind  being 
that  the  child  or  children  of  each  of  my  said  daughters  shall  be  respectively  entitled 
to  the  same  share  his,  her,  or  their  mother  would  be  entitled  to  if  then  Hving  ;  and 
upon  this  ultimate  trust,  that  in  case  of  the  death  of  my  said  two  daughters  without 
leaving  issue  living  at  their  respective  death,  in  the  event  also  happenmg  of  all  their 
children  dyin^  minors,  then  my  mind  and  will  is,  and  I  hereby  direct  my  said  trustees 
to  pay  uid  divide  the  said  trust-monies  unto  and  equally  among  all  and  every  my 
nephews  uid  nieces  then  living,  share  and  share  alike,  for  their  own  use  and  benefit 
absolutely." 

The  testator  died  in  May  1810,  leaving  his  widow  and  two  daughters  (the  elder 
married,  and  of  age ;  the  younger  a  minor,  and  unmarried),  and  several  nephews 
and  nieces.  After  the  death  of  me  widow,  in  November  1810,  the  suit  was  instituted 
by  two  of  the  trustees,  against  their  co-trustee,  the  daughters  of  the  testator,  the 
two  children  of  his  married  daughter,  and  his  nephews  and  nieces,  for  ascertaining 
the  rights  of  the  parties ;  and  the  usual  accounts  having  been  directed  at  the  heai^ 
ing,  the  cause  now  came  on  for  further  directions. 

Mr.  Home  for  the  Plaintiffs. 

Mr.  Packer  for  the  daughters  of  the  testator. 

Mr.  Duckworth  for  the  children  of  the  married  daughter,  and  the  nephews  and 
nieces  of  the  testator. 

Feb.  18.  The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  Under  this  will  three 
distinct  claims  are  made  ;  first,  the  two  daughters  of  the  testator,  on  the  death  of 
the  [163]  widow,  claim  the  residue  absolutely ;  next,  the  children  of  Hannah  the 
married  daughter  (here  represented  by  the  two  now  in  existence)  contend  that  the 
daughters  taJke  only  a  life-interest,  and  that  the  residue  devolves  to  them,  after  their 
mother's  death,  on  attaining  21  ;  thirdly,  the  nephews  and  nieces  of  the  testator 
insist  on  an  ultimate  title,  in  the  event  of  the  two  daughters  dying  without  leaving 
children  who  shall  attain  majoritv.  The  difficulty  consists  in  reconciling  the  terms 
of  different  parts  of  the  will,  or  deciding  which  part  is  to  prevail.  In  one  passage, 
the  estate  is  given  to  the  daughters  absolutely :  then  follows  a  limitation  to  their 
ohUdren  in  the  event  of  their  attaining  21  :  the  concluding  words,  it  is  insisted  by 
the  nephews  and  nieces,  confer  on  them  an  ultimate  interest.  Undoubtedly,  if 
the  successive  clauses  of  a  will  are  irreconcileable,  the  rule  is  to  give  effect  to  the 
last  clause,  on  an  idea  that  the  testator  may  have  altered  his  intent ;  but  a  difficulty 
occurs  in  applying  that  rule  to  this  case,  because  the  question  here  arises  on  one 
clause,  applicable  all  to  one  fund,  and  scarcely  admitting,  therefore,  the  hypothesis 
of  a  variation  of  intent.  Being  unable,  then,  literally  to  comply  with  ever;^^  word 
in  the  will,  the  Court  must  endeavour,  ofiering  as  little  violence  as  possible  to 
in^vidual  parts,  to  give  effect  to-  the  whole ;  and  I  am  satisfied  that  the  true  con- 
struction is,  to  declare  that,  in  the  actual  event,  the  two  daughters  are  entitled  to 
the  absolute  property. 

The  intention  of  the  testator  is  expressed  in  the  first  part  by  terms  too  clear  to 
admit  of  doubt.  Having  first  ordered  payment  of  interest  to  his  wife  during  her 
life,  he  directs  his  trustees,  on  her  death,  to  pay  and  divide  the  trust-monies  equally 
between  his  two  daughters, — an  unequivocal  declaration  that,  on  the  death  of  the 
tenant  for  life,  the  fund  was  to  be  divided  between  the  daughters ;  the  fund,  and 
not  the  interest.  The  construction  that  the  interest  only  was  given  to  the  daughters, 
departs  from  the  express  terms  of  the  bequest.  The  gift  is  of  the  trust-monies  for 
their  own  use  and  benefit  absolutely ;  and  the  testator's  [164]  meaning  in  these 
words  is  ascertained  by  other  parts  of  the  will.  No  doubt  can  he  entertained  that 
the  household  furniture,  when  chosen  by  the  wife,  was  her's  without  qualification  ; 
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but  it  is  given  by  the  same  expressions  which  are  applied  to  this  fund.  So,  in  the 
latter  clause,  the  gift  to  the  nephews  and  nieces  is  to  their  own  use  and  benefit 
absolutely.  In  these  passages  the  testator  meant  to  dispose  of  the  entire  interest. 
I  cannot  but  impute  to  the  same  wortls,  in  the  third  instance,  that  meaning  which 
in  the  other  two  is  clear  and  undisputed. 

He  intended,  therefore,  to  give  the  fond  absolutely  to  his  daughters  ;  but  then 
Uie  difficulty  arises  to  leconcife  this  gift  with  the  subsequent  disposition  in  favor 
of  their  children,  and  of  his  nephews  and  nieces.  It  must  be  supposed  that  the 
testator  contemplated  two  events.  He  meant  that  if  his  daughters  survived  his 
widow,  they  should  take  the  absolute  interest ;  but  that  if  they  were  not  then 
living  to  enjoy  his  property,  it  should  pass  to  their  children,  if  they  left  any ;  or. 
if  they  died  without  children,  to  his  nepnews  and  nieces.  That  construction  recon- 
ciles every  part  of  the  will,  and  makes  it  one  continued  disposition  of  the  whole 
fund.  The  words  evidently  import  contingency  ;  for,  varying  the  phraseology 
used  in  the  bequest  to  his  wife,  he  employs  the  terms  "  and  in  case  of  the  deatli "  ; 
and  it  has  been  properly  observed,  that  in  other  instances,  when  words  importing 
contingency  were  applied  to  an  inevitable  event,  as  death,  they  have  been  under- 
stood to  denote  the  occurrence  of  the  event  under  particular  circumstances,  as 
death  at  a  given  period,  in  the  life  of  the  testator,  or  of  the  tenant  for  life-  The 
introduction  of  that  qualification  required  by  the  expression,  reconciles  and  renders 
sensible  the  whole  of  this  disposition ;  and,  in  adopting  that  construction,  the 
Court  is  warranted  by  many  authorities.  By  Lowfeld  v.  Stoneham  (2  Str.  1261). 
by  Hinckley  v.  Simmons  (4  Ves.  160),  by  Turner  v.  Moore  (6  Yes.  567),  and  by 
Cambridge  v.  Bous  (8  Ves.  12.  See  Lord  Douglas  v.  Chalmer,  2  Ves.  Jun.  601. 
King  v.  Taylor,  5  Ves.  806). 

[165]  III  the  disposition  on  the  event  of  the  death  of  the  daughters,  leaving  a 
child  or  children,  the  testator  changes  the  expression ;  and,  in  appropriate  terms, 
first  gives  interest,  the  subject  of  gUt  to  the  daughters  being  capital  only.  The 
dedaration  of  his  intention  that  the  children  should  take  the  same  share  to  which 
their  mother  would  have  been  entitled,  "  if  then  living,"  establishes  the  title  of 
the  daughters.  It  is  clear,  that  at  twenty-one  the  children  are  to  t^e  on  absolute 
interest ;  it  is  equally  clear,  from  this  clause,  that  they  are  to  take  the  same  in- 
terest to  which  their  mother  would  have  been  entitled  if  living  ;  the  mother,  there- 
fore, would  have  taken  an  absolute  interest ;  and  the  construction  under  which 
the  mother  takes  a  life-interest  only,  and  the  children  absolute  interests,  is  incon- 
sistent with  this  explicit  declaration.  The  clause  expressing  the  "  ultimate  trust," 
merely  takes  up  the  other  branch  of  the  contingency ;  and  provision  being  already 
made  for  l^e  death  of  the  daughters  leaving  children,  provides  for  their  death 
without  children. 

On  the  general  construction  of  the  will,  therefore,  the  whole  fund  is  to  be  divided 
between  the  daughters,  if  living  at  the  death  of  the  tenant  for  life :  uid,  in  the 
actual  event,  the  whole  passing  under  the  first  clause,  the  subsequent  clauses  are 
inoperative. 

The  decree  declared,  that  according  to  the  true  construction  of  the  testator's 
will,  the  Defendants,  Hannah,  the  wife  of  Francis  Rhodes,  and  Ann  Melt,  are 
absolutely  entitled  to  the  clear  residue  of  the  testator's  personal  estate  equally 
between  them.— Reg.  Lib.  A.  1817,  fol.  610. 

[1661  GOEDON  V.  Gordon.   Feb.  19,  21,  23,  1818. 

[S.  C.  1  Wils.  Ch.  165.] 

The  bill  prayed  that  certain  articles  of  agreement,  executed  by  the  Plaintiff  in 
favor  of  his  younger  brother  the  Defendant,  Mr.  James  Gordon,  who  disputed  the 
Fluntiff's  legitimacy,  might  be  cancelled.  On  the  4th  of  August  1809.  an  order 
vas  made  for  taking  the  examination  de  bene  esse  of  Mrs.  Hannah  Gordon,  relative 
to  an  alleged  private  marriage  between  her  and  Colonel  Gordon  deceased,  before 
the  birth  of  the  Plaintiff.  She  was  accordingly  examined  on  the  24th  of  October 
following,  but  on  the  hearing  of  the  cause  at  the  Rolls  in  December  1816,  after  her 
decease,  her  deposition  had  not  been  published,  and  was  not  read.  The  Plaintiff 
having  presented  a  petition  of  re-hearing,  on  the  6th  of  August  1817,  it  was  ordered 
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by  the  Master  of  tlie  lloils  that  her  deposition  should  be  published  and  read  on  the 
rehearing,  and  on  the  27th  of  November  the  Lord  Chancellor  con6rmed  that  order. 
At  the  rehearing  before  the  Master  of  the  Rolls,  on  the  9th  of  December  last,  an 
issue  was  directed,  and  on  the  12th  of  February  1818,  the  Plaintiff  obtained  an 
order  for  liberty  to  read  Mrs.  Gordon's  deposition  at  the  trial.  The  Defendant 
Mr.  James  Gordon,  having  previously  gtven  notice  of  a  motioa  to  suppress  her 
deposition,  vow  moved  that  the  order  of  the  l^th.  of  Fdiruary,  so  far  as  relates  to 
her  deposition,  might  be  discharged,  and  that  the  deposition  might  not  be  read  at 
the  trial. 

The  affidavits  in  support  of  the  motion  stated,  that  in  1808  an  action  in  the 
Court  of  Session  in  Scotland,  still  pending,  ■was  brought  by  the  Defendant  Mr. 
James  Gordon  against  the  Plaintiff,  founded  on  the  articles  of  agreement  for  can- 
celling which  the  bill  was  filed  ;  that  one  Thomas  Gordon  had  acted  since  the  com- 
mencement of  the  action,  and  still  continued  to  act  therein,  as  the  law-agent, 
attorney,  [167]  solicitor  of  the  Plaintiff,  particularly  on  an  application  for  tiding 
the  examination  of  Mrs.  Gordon  relative  to  the  alleged  private  marriage  between 
her  and  Colonel  Gordon  ;  that  the  commission  for  the  examination  of  Mrs.  Gordon 
(in  which  none  of  the  Defendants  in  this  cause  joined)  was  directed  to  five  persons, 
of  whom  the  said  Thomas  Gordon  was  one,  who,  as  appears  by  the  return,  acted  in 
the  execution  thereof,  the  examination  taking  place  at  the  house  of  the  Plaintiff ; 
that  the  Master  of  the  Rolls  having  on  the  6th  of  August  last  ordered  that  Mrs. 
Gordon's  deposition  should  be  published  and  read  at  the  rehearing,  the  Defendant 
Mr.  James  Gordon,  on  the  8th  of  August,  gave  notice,  for  the  first  seal  before 
Michaelmas  term,  of  a  motion  to  rescind  that  order  (the  last  seal  after  Trinity 
term  being  held  on  the  5th  of  August) ;  and  the  motion  being  heard  on  the  21st 
and  22d  of  NoveTnber,  the  Lord  Chancellor,  on  the  27th  of  November,  affirmed  the 
order  of  the  Master  of  the  Rolls ;  that  on  the  28th  of  November,  the  solicitor  of 
the  Defendant  Mr.  James  Gordon  received  notice  from  the  sohcitor  of  the  Plaintiff, 
that  the  Master  of  the  RaUs  had  ordered  the  cause  to  be  advanced  to  the  head  of 
the  paper  for  the  4th  of  Decffmher  \  that  the  Defendant  Mr.  James  Gordon  never 
saw  Bfrs.  GordotCs  deposition,  although  it  was  published  soon  after  the  order  of 
the  6th  of  August,  till  the  4th  or  5th  of  December,  nor  ever  knew  previously  thereto 
who  were  the  commissioners  named  in  the  commission,  or  any  of  them ;  nor  did 
he  know  until  the  middle  of  December,  that  Thomas  Gordon,  named  in  the  com- 
mission, was  the  agent  of  the  Plaintiff  in  the  Scottish  cause. 

Mr.  Aga>r  and  Mr.  Roupell,  in  support  of  the  motion.  The  application  is  in 
effect,  though  not  in  form,  to  suppress  the  deposition  of  Mrs.  Gordon ;  and  the 
irregularity  on  which  it  proceeds  is,  that  one  of  the  persons  to  whom  the  commission 
was  directed,  and  who  acted  in  the  execution  of  it,  was  the  attorney  of  the  Pleintifl 
in  an  action  carried  on  against  him  in  the  Court  of  Session,  by  the  [168]  Defendant 
Bfr.  James  Gordon,  for  enfoifcing  the  articles  of  agreement,  to  cancel  which  is  the 
object  of  the  present  suit.  This  Court  suppresses  depositions  taken  before  commis- 
sioners, of  whom  one  is  the  solicitor  {Fricker  v.  Moore,  Bunb.  289.  G.  M.  Selvyn, 
2  Dick.  563.  And  see  Sir  Francis  Fortescue  and  Cooke's  case,  Godb.  193),  or  whose 
clerk  is  a  clerk  of  the  solicitor  (Newte  v.  Foot,  2  Rep.  in  Ch.  178.  S.  C.  under  the 
name  of  Newton  v.  Foot,  2  Dick.  793),  of  the  Plaintiff  or  Defendant ;  nor  will 
courts  of  law  grant  an  attachment  on  affidavits  sworn  before  an  agent  of  either 
party.  {Rex  v.  Wallace,  3  Term  Rep.  403.)  Commissioners  are  the  ministers, 
or  rather  a  part  of  the  Court  (6  Ves.  30) ;  their  duties  of  impartiality  and  secrecy 
are  incompatible  with  the  character  of  agent  to  the  suitors.  From  the  earliest 
tinws  it  has  been  the  policy  of  the  Court  to  prevent  the  disclosure  of  the  evidence  till 
publication  has  passm.  For  that  purpose,  Chief  Baron  Gilbert  advised  that  the 
commiBsioners  should  be  sworn  not  to  divulge  the  depositions  (For.  Bom.  142) ; 
and  in  conformity  to  that  suggestion,  an  order  of  the  9th  Februe^  1721,  directs 
the  commissionere  and  their  clerks  to  take  an  oath  of  secrecy.  (Orders  in  Chancery. 
Ed.  Beames,  p.  327  ~  330.)  In  Cooth  v.  Jackson  (6  Ves.  12)  your  Lordship  strongly 
animadverted  on  the  misconduct  of  commissioners  disclosing  to  either  party,  even 
the  general  effect  of  the  evidence.  (See  p.  30-32,  41.)  What  can  be  more 
inconsistent  with  the  spirit  of  these  regulations,  than  to  permit  the  agent  of  the  party 
to  officiate  as  commissioner  1  The  Defendants  having  refused  to  join  in  the  commis- 
sion, the  Plaintiff  himself  nominated  his  solicitor :  his  solicitor,  not  in  this  cause  indeed, 
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but  in  a  cause  in  Scotland  between  the  same  parties,  on  precisely  the  same  question, 
and  where  the  same  witness  was  to  be  examined  to  the  same  point.  The  Court  has 
suppressed  depositions,  because  reduced  into  writing  by  the  agent  of  the  Plaintiif 
(Anon.  Ambl.  252) ;  ihaX  was  the  oflBce  to  which  this  Plaintiil  appointed  his  agent. 

Q69}  No  delay  is  imputable  to  the  Defendant  j  he  gave  immediate  noticeof  his  inten- 
tion to  appeal  against  the  order  of  the  Master  of  the  Boils  for  the  publication  of 
this  deposition ;  and  the  present  application  is  made  as  soon  as  he  was  apprized  of 
the  objection.- 

Sir  Samuel  Bomilly,  Mr.  HetUd^  and  Mr.  Wingfield,  against  the  motion.  The 
application  ia  altogether  irr^ular;  if  the  Plaintiff's  argument  is  correct,  the  depo- 
sition ought  to  he  suppressed,  as  unfit  to  be  received,  not  only  on  the  trial,  but  for 
any  purpose.  But  the  objection  is  frivolous  ;  admitting  that  the  questions  in  the 
Scottish  cause  and  the  present  are  substantially  the  same,  it  is  clear  that  this  depo- 
sition cannot  be  read  there  ;  and  it  has  never  been  decided  that  a  solicitor  in  another 
cause  in  which  the  depositions  cannot  be  used,  ia  disqualified  to  act  as  a  commissioner. 

Whatever  may  be  the  force  of  the  objection,  the  Defendant  is  not  competent 
to  insist  on  it ;  he  has  given  notice  of  a  motion  to  read  the  deposition  of  a  witness, 
examined  before  commissioners,  of  whom  one  was  his  own  agent  in  the  Scottish 
cause.  Can  he,  at  the  end  of  eight  or  nine  years  from  the  examination,  after  having 
taken  the  dunce  of  the  deposition,  and  suffered  it  to  be  used,  now  finding  the  Court 
of  opinion  that  it  is  conclusive  against  him,  upon  the  allegation  of  a  recent  discovery 
that  it  was  taken  before  an  agent  of  the  Plaintiff,  insist  that  it  shall  not  be  read  at  the 
trial,  himself  authorizing  the  like  conduct  in  his  own  agent  1 

Mr.  Agar  in  reply.  If  any  difficulty  arises  from  the  form  of  the  notice  of  motion, 
the  Court  will  direct  the  deposition  to  be  suppressed. 

The  Lord  Chancellor  [Eldon].  How  can  depositions  which  have  been  read,  at  the 
rehearing  be  suppressed  1 

[170]  Where  the  solicitor  in  the  cause  has  acted  as  commissioner,  the  Court 
iDppresses  the  depositions  ;  hut  can  you  argue  thence  that  the  same  course  shall  be 
pursued,  if  a  commissioner  is  solicitor  to  one  of  the  parties  in  another  cause  t  It 
must  be  recollected,  however,  that  in  this  case  the  struggle  is,  whether  this  lady, 
die  mother  of  the  Plaintiff  and  Mr.  James  Gordon,  ehsM  be  examined ;  and  it  is 
necessary  to  ascertain  how  far  the  cause,  in  which  the  commissioner  acted  as  solicitor 
to  the  Plaintiff,  was  between  the  same  parties  and  on  the  same  subject.  Mr.  James 
Gordon's  affidavit  denies  knowledge  of  the  objection  until  December ;  but^  for  anv 
thing  that  appears,  his  agents  may  have  possessed  earlier  information,  and  their 
knowledge  would  conclude  him. 

The  order  that  depositions  shall  be  read  at  the  trial  of  an  issue  is  necessary, 
not  to  render  the  depositions  evidence,  but  only  to  save  the  expence  of  proving  the 
bin,  answer,  and  other  proceedings.  The  deposition  of  a  deceased  witness,  in  a  suit 
ia  chanceipr,  is  evidence  at  law  (1)  after  prelimi-[171]-na'y  proof  of  the  bill,  answer, 
and  issue  joined ;  (3)  the  order  is  an  authority  to  the  judge  to  receive  the  evidence 
without  that  introductory  matter.  (Palmer  t.  Lord  A^esbury,  15  Ves.  176.  Corbett 
V.  Oorbett,  1  Ves.  &  Beam.  395,  see  p.  396.) 

FA.  23.  The  Lord  Chancellor  lEidon].  As  far  as  I  have  been  able  to  obtain 
information  respecting  the  practice  of  the  Court,  in  a  case  of  this  sort,  I  think,  that 
where  a  dept^ition  de  bene  esse  (to  the  taking  of  which  an  irregularity  of  any  kind 
ought  have  been  effectually  objected  before  the  hearing  of  the  cause)  has  been  read  at 
the  hearing  of  the  cause,  it  is  of  course,  if  any  issue  is  directed,  to  order  it  to  be  read 
upon  the  trial ;  u^n  which  it  should  seem,  it  would  not  be  evidence,  being  a  depo- 
Bitun  before  issue  joined,  without  such  an  order.(3)  It  is  not  necessary,  if  this  he  so, 
to  determine  what  is  the  effect  of  a  person's  being  a  commissioner  employed  in  the 
'8a^  cause,  as  Mr.  Gordon  was. 

The  time  was  certainly  very  short  between  the  publishing  the  deposition  and  the 
rehearing  of  the  cause  ;  but  on  the  [172]  other  hand,  the  party  should  have  applied 
for  time  to  examine  whether  the  depositions  published  had  been  regularly  taken 
(which  I  think  ought,  upon  a  motion,  to  have  been  granted,  as  it  seems  to  be  consid- 
ered in  practice,  as  too  late  to  object  when  the  cause  is  actually  rehearing)^  even  if  it 
had  not  Deen  known  that  a  person  of  the  name  of  Gordon  had  acted  as  a  commissioner, 
and  that  fact  was  known,  or  might  have  been  known  by  all  concerned,  some  days 
before  the  rehearing,  and  would  have  been  a  sufficient  ground  for  such  a  motion  ; 
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and  J  think  therefore,  according  to  practice,  the  order  to  read  the  depoation  on  the 
trial  cannot  now  be  discha^ed.  . 

Motion  refused.   (See  whiUlock  y.  Baker,  13  Yes.  511.) 

(1)  Sir  Francis  Fortescue  and  Coca's  case,  Godb.  193.  Anon,  Godb.  326,  pi.  418. 
Benson  t.  Olive,  2  Str.  920.  TUleu'i  case,  1  Salk.  286 ;  GUb.  on  Evidence,  61.  Fry 
V.  Wood,  1  Aik.  446 ;  Bvil.  N.  P.  239. 

In  an  early  collection  of  Reports  in  Chancery,  the  following  case  occurs  :— 
"  Master  Vernon  moved  for  the  Plaintiff  that  some  records  and  depositions  in  the 
Star-Cbamber  and  the  city  of  London,  where  the  matter  hath  been  examined, 
mpy  serve  here  for  proofs  of  the  Plaintiff's  surmise  ;  and  the  rather,  because  some 
of  the  witnesses  there  examined  are  dead,  and  some  others  are  beyond  the  sea^  ;  there- 
fore it  is  ordered,  that  it  shall  be  so  as  is  desired.  Puckly  and  Others  Plaintiffs ; 
Bridges&nd  Others,  Defendants.  Anon.  26Eliz."  Choice daaes  in  Chancery,p.  163. 
The  following  entry  appears  in  the  Begistrar^s  Book  : — "  Bobert  Puckle,  Bidwd 
Huson,  and  Edmund  Warner,  Plaintiff  ;  Robert  Bridges,  Defendant.  Whereas  the 
said  Plaintiffs  have  brought  the  matter  in  variance  between  them  and  the  Defenduit 
into  this  court  by  special  certiorari,  and  now  are  to  make  proof  of  the  surmises 
their  bill  exhibited  into  this  court  in  that  behalf  ;  forasmuch  as  it  is  informed  l^- 
Mr.  Vernon,  being  of  the  Plaintiffs*  counsel,  that  there  are  records  and  depontions, 
both  in  the  Star-chamber  and  in  the  city  of  London,  where  the  matter  bath  been 
examined,  which  will  serve  for  proc  f  of  the  most  of  the  Plaintiffs'surmises,  and  that  also 
some  of  the  witnesses  then  examined  are  dead,  and  some  others  are  in  parts  beyond 
the  seas,  it  is  ordered,  that  the  said  Plaintiffs  may  use  all  the  said  recortu  and  proofs 
remainincT  in  the  aforesaid  two  places,  or  either  of  them,  for  proof  of  the  said  sur- 
mises, or  any  of  them,  as  well  as  if  the  same  had  been  extant  or  made  in  this  court ; 
and  that  the  said  Plaintiffs  may  also  make  such  further  proof  thereof  as  they  can  in 
this  court."   Pasch,  1 7  April  1683.   Bee.  Lib.  B.  24  &  25  Eliz.  fol.  333. 

(2)  In  order  to  show  a  cause  depenoibg,  and  the  parties  and  questions  at  issue 
between  them.  Baker  v.  Sweet,  Bunb.  91.  NighHn^tle  v.  Devisme,  5  Burr.  2694. 
And  see  Illingvxn-th  v.  Leigh,  4  GvnU.  1619. 

(3)  For  the  rule  on  this  point,  and  the  exceptions,  see  v.  Browne,  Hardr. 

315.   Howard  v.  Tremaine,  1  Show.  363;  1  Mod.  146;  Carth.  266;  1  Salk.  278. 

Piercy  v.  ,  T.  Jones,  164.   Bray  v.  Whitelage,  Sir  T.  Raym.  335,  n.  Marsden 

V.  Bound,  1  Vern.  331 ;  Gilb.  an  Evidence,  63 ;  Bull.  N.  P.  240.  and  Caeenove  v. 
Vaugkan,  1  Maule  A  Sdw.  4. 

MoBPHETT  p.  Jones.   Bdls.   feft.  25,26,[1818], 

[S.  C.  1  Wils.  Gh.  100.    See  Shepheard  v.  Walker,  1875,  L.  R.  20  Eq.  664  ;  Maddison 
V.  Alderson,  1883,  8  App.  Cas.  479  ;  M'Manus  v.  Cooke,  1887. 35  Ch.  D.  691.]  . 

Specific  performance  of  a  parol  agreement  to  grant  a  lease,  decreed  on  the  testimony 
of  one  witness  confirmed  by  circumstances,  against  the  denial  in  the  answer,  after 
part-performance  by  delivery  of  possession. 

The  bill,  filed  the  10th  oi  April  1815,  stated,  that  in  October  1809,  a  treaty  having 
been  entered  into  between  the  Defendant  Jones,  and  Robert  Morphett,  the  elder, 
the  father  of  the  Plaintiff,  in  his  behalf,  Jones  agreed  to  grant  to  the  Plaintiff,  and 
Robert  Mwpkett,  the  elder,  in  behalf  of  the  Plaintiff,  agreed  to  accept,  a  lease  of  certain 
lands,  afterwards  described,  for  a  term  of  twenty-one  years,  to  commence  from 
Old  Michaelmas-day  1809,  at  a  rent  of  £400.  Jones,  in  part  performance  of  the 
agreement,  wrote  and  signed  an  authority  in  writing,  to  the  effect  following. 
"  London,  7th  October  1809.  To  Robert  Morphett,  Esq.  I  hereby  authorise  you  to 
"  enter  the  under-mientioncd  lands  as  tenant,  on  Wednesday  the  11th  instant,  being 
*  (Hd  Midutdmas-day. 

Scotney  near  Lydd       .      .      .      Brackenbury   .      .  Looker. 
Goose  New  Romney  James  Chittenden   .      .  Ditto 

'"'J.^'^^^""'""'}      •      J-*"  ■      •  Ditto 

Crump  Fidd,  St.  Merry's     .      .      Hoy   Ditto 

Comer  Fidd,  New-bridge  Jacob  Wratton  Ditto." 
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The  bill  farther  stated,  that  the  Plaintiff,  in  pursuance  of  the  agreement  and  the 
written  authority  given  in  part-peHormance  theretrf,  entered  into  possession  of  the 
premiseB,  as  tenant  to /oMs,  in  October  1809,  and  ctmtinued  in  possession  of  the  whole 
until  (Hd  Miekadmas  1810,  paying  the  rmt  of  £400,  allowance  being  made  thereout 
of  such  sums  as  the  Plaintiff  was  entitled  to  Have  allowed ;  that  in  March  1810, 
Jones  being  desirous  to  sell  those  parts  of  the  lands  which  were  situated  in  or  near 
Netochur(^t  St.  Mary's,  and  East  Bridge,  communicated  his  desire  to  the  Plaintiff, 
or  his  father,  in  his  behalf,  by  a  letter,  a  part  of  which,  after  referring  to  a  pressing 
demand  for  money,  was  in  the  following  words  :— "  The  only  way  I  have  of  meeting  it 
"  is  by  selling  part  of  the  land.  I  know  of  several  persons  who  would  become  pur- 
'  chasers,  but  I  wish  to  give  you  the  first  offer  of  the  whole  or  any  part  you  may 
**  choose.  I  shall  be  inclined  to  take  of  you  a  fair  price,  inclining  to  your  advantage. 
'  The  pieces  are,  the 

ACBES. 

PUragqs  ....  36' 
CrooludElms  ...  16 
Crump  Fidd  ...  8 
Comer  Fidd      .      .      .  lOJ 


70  acres. 


You  have  certainly  my  promise  of  a  lease,  from  which  I  should  be  ashamed  to  swerve ; 
'  but  should  you  not  purchase  any  part  of  the  land,  you  see  to  what  disadvantage 
"  I  must  sell  it.  I  shall  be  happy  to  give  you  the  accommodation  in  the  Goose  and 
'  Lydd  land,  so  as  to  make  up  the  term  that  was  to  be  granted  on  the  whole,  or  to 
'  make  a  deduction  that  may  appear  fair  between  us  ;  or,  if  it  is  more  to  your  interest, 
"  I  will  execute  the  plan  Hrst  intended,  that  of  a  lease  on  the  whole." 

[174]  ^ill  ftl^  stated,  that  in  consequence  of  that  letter,  several  meetings 
took  place  between  Jones  and  Robert  Morpkett,  the  elder,  on  the  subject  of  the 
intended  sale ;  and  it  was  at  length  finally  agreed,  that  the  Plaintiff  should  give 
up  the  land  in  and  near  Newchurch,  St.  Mary's,  and  East  Bridge,  being  the  land 
specified  in  the  letter ;  and  should  continue  tenant  of  the  residue  of  the  premises, 
being  the  land  in  and  near  New  Romney  and  Lydd  (and  in  the  tetter  called  the  Goose 
and  Lydd  land),  for  the  residue  of  the  term  of  twenty-one  years,  to  be  granted  by 
lease,  at  the  reduced  yearly  rent  of  £150,  to  commence  from  Old  Michaelmas-day 
1810 ;  that  after  Jones  had  contracted  for  the  sale  of  the  land  specified  in  the  letter, 
he  requested  the  Plaintiff  to  give  up  eleven  acres  of  the  Goose  land,  retaining  in  lieu 
the  Comer  Field  (part  of  the  land  previously  agreed  to  be  given  up  for  the  purpose 
of  sate),  and  the  Pkiintifi  having  complied  with  his  request,  surrendered  all  Uie  land 
which  he  had  agreed  to  surrender  (namely  the  PUraggs^  Crooked  Elma^  Crump 
Fmd^  and  eleven  acres  of  the  Goose  land),  and  continued  in  possession  as  tenuit,  at 
the  reduced  rent  of  £150,  of  the  residue,  consisting  of  the  Corner  Field,  and  the 
Goose  and  Lydd  land  (except  eleven  acres  of  the  Goose  land  given  up). 

The  bill  then  stated,  that  in  November  1810,  Jones,  being  desirous  of  purchasing 
the  Plaintiff's  interest  in  the  last-mentioned  lands,  communicated  his  desire  to  the 
Plaintiff's  father,  by  a  letter,  dated  2d  November  1810,  in  which,  after  referring  tu 
his  having  occasion  for  money  to  complete  the  purchase  of  some  estates,  he  proceeded 
thus :  "  'The  only  resource  then  left  to  me,  is  to  dispose  of  such  part  of  my  property 
~  as  I  ma;^  deem  less  likely  to  increase  in  value,  and  surely  the  marsh  land  is  con- 
'  aidered  in  this  state.  It  therefore  remains  for  me  to  offer  you  a  consideration 
^  for  the  term  you  have  in  it,  and  I  trust  such  a  one  as  you  will  think  liberal ;  for  I 
'  wish  to  make  no  other  than  a  handsome  compensation,  which  I  feel  I  am  bound 
[17S] "  to  do,  as  well  for  the  inconvenience  of  your  son's  leaving  the  land,  as  for  the 
'  numerous  obligations  I  lie  vmder  to  you.  I  am  willing  to  allow  you  the  rent  of 
"  the  present  year,  and  up  to  Michaelmas  1811,  on  condition  of  your  giving  me  at 
^  that  time  possession  of  the  land  ;  and  I  also  engage  to  continue  it  to  you  after  that 
^  period,  in  case  I  do  not  sell  it,  or  that  Fenner  does  not  join  in  the  recovery,  in  which 
^  case  I  cannot  make  a  title.  I  have  suspended  for  the  present  the  draft  of  the  lease, 
^  until  your  decision  is  known.    If  it  should  not  meet  your  approbation,  you  will 

find  me  not  swerve  from  what  I  have  ever  appeared  true  to,  my  word.    I  must 

then  sell  under  the  greatest  disadvantage,  whicn  you  are  well  aware  of.  X  am  so 
]  ve'l  convinced  of  your  liberality,  and  of  your  wish  to  serve  me.  that  I  think  you  will 

allow  the  compensation  equal  tu  the  sacrifice." 
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The  bill  farther  statii^  that  the  Plaintiff  did  not  accede  to  this  proposal,  but 
continued  in  poBsession  of  the  premises,  and  paid  the  rent  to  Mitha^mtu  1814,  on 
the  faith  of  having  a  lease,  expending  large  sums  in  repairs  and  improvements ; 
and  that  on  the  23d  of  March  1815  he  received  from /tmex  (who  had  contracted  to  sell 
the  premises  to  the  other  Defendant,  John  Pepper)  a  notice  to  quit  at  MichMlmas 
next ;  prayed  that  the  agreements,  so  far  as  the  former  was  not  altered  by  the  latter, 
might' be  performed,  and  that  J<mes  might  be  decreed  to  execute  to  the  Plaintiff  a 
lease,  pursuant  to  the  terms  of  the  agreement ;  and  that  the  Defendants  might  be 
restramed  from  proceeding  at  law  for  the  recovery  of  the  premises,  or  conveying 
or  contracting  to  convey  them. 

By  his  answer  the  Defendant  Jones  admitted,  that  in  or  about  SepUmber  or 
OctiAer  1809,  he  entered  into  a  treaty  with  Robert  Morphett,  the  elder,  in  behalf  of 
the  Plaintiff,  touching  the  granting  a  lease  of  the  lands  in  the  bill  described  as  after 
mentioned,  but  not  otherwise  (that  is  to  [176]  say),  that  the  Plaintiff  wishing  to 
become  the  tenant  of  the  premises,  it  was  proposed  and  agreed  generally  between 
the  Defendant  and  Robert  Morphett,  the  elder,  on  the  part  of  the  Plaintiff,  that  the 
Plaintiff  should  become  such  tenant,  but  nothing  was  said  as  to  any  lease  or  term 
of  years  for  which  he  was  to  hold  the  same,  except  that  in  the  course  of  the  treaty, 
the  Defendant  promised  generally  to  grant  to  him  a  lease,  but  he  denied  that  any 
duration,  or  the  commencement,  or  termination,  or  the  rent,  of  any  lease,  was  ever 
settled  and  agreed  ujpon,  or  even  mentioned  in  any  way  between  him  and  the 
Plaintiff  ;  and  he  denied  that  he  ever  agreed  or  promised  to  grant  to  the  Plaintiff  a 
lease  of  the  premises  for  a  term  of  twenty-one  years,  or  for  any  other  period,  or 
that  the  rent  to  be  paid  should  be  £400  a-year,  but  he  said  that  it  was  originally 
agreed,  that  the  Plamtiff  should  become  tenant,  at  a  rent  to  be  settled  by  a  mutual 
friend,  who  having  accordingly  valued  the  land  at  £3  per  acre,  thereby  ascertained 
the  rent  to  be  £450.  Admitting  the  written  authority  to  take  possession  dated 
7th  October  1809,  he  said  that  it  was  for  the  purpose  of  putting  the  Plaintiff  in 
possession  as  tenant  from  year  to  year,  without  reference  to  any  lease,  or  agreement 
for  a  lease.  He  also  admitted  the  letter  of  April  1810,  possession  taken  by  the 
Plaintiff,  the  transaction  for  surrendering  part  of  the  lands,  and  remaining  tenant 
(from  year  to  year  as  he  insisted)  of  the  rest,  at  a  rent  of  £150,  the  subsequent 
exchange  of  part  of  the  Goose  land  for  the  Corner  Field,  and  payment  of  rent  as 
alleged  in  the  bill.  He  denied  expenditure  by  the  Plaintiff  on  tne  premises,  except 
in  cleansing  ditches,  to  which  he  was  bound  as  tenant  from  year  to  year,  and  claimed 
the  benefit  of  the  statute  of  frauds  (29  Car.  2,  c.  3). 

Robert  Morphett,  the  elder,  deposed,  that  some  time  previous  to  Michaelmas 
(old  style),  1809,  he  entered  into  a  [177]  treaty  with  the  Defendant  Jones,  for  a  lease 
to  be  granted  by  Jones  to  the  Plaintiff,  of  all  the  lands  mentioned  in  the  bill  for  the 
term  of  twenty-one  years,  at  a  rent  to  be  fixed  by  one  Martin  ;  and  that  about 
Michaelmas  1809,  it  was  finally  settled  between  Jones  and  the  witness,  that  Jones 
should  grant  a  lease  to  the  Plaintiff  for  the  term  of  twentynane  years,  to  commence 
on  the  10th  of  October  1809,  at  the  rent  of  £400,  Jones  having  agreed  to  abate  £57 
from  the  rent  of  £457,  previously  fixed  by  Martin,  which  J ones  as  well  as  the  witness 
thought  too  high  ;  that  the  Plaintiff  took  possession,  and  paid  the  rent  of  £400  to 
the  10th  of  October  1810  ;  that  about  Michaelmas  1810,  the  Plaintiff,  at  the  request 
of  Jones,  gave  up  the  possession  of  the  Crooked  Elms,  Pilraggs,  and  Crump-field,  and 
eleven  acres  of  the  Goose  land  ;  and  it  was  agreed  between  J ones  and  the  witness, 
that  the  Plaintiff  should  pay  a  rent  of  £150  for  the  remainder  of  the  lands,  during 
the  remainder  of  the  term  of  twenty-one  years  ;  that  the  Plaintiff  paid  that  rent  to 
October  1815,  and  that  such  payment  was  made  under  the  contracts  between  Jones 
and  the  witness  on  the  part  of 'the  Plaintiff  ;  that  the  Plaintiff  had  expended  about 
£100  upon  the  lands  now  in  his  possession,  with  a  view  to  their  improvement,  and 
in  expectation  that  Jones  would  grant  a  lease  for  twenty-one  years,  and  that  the 
improvements  (which  he  specified)  were  not  such  as  are  usually  made  at  the  expense 
of  a  tenant  from  year  to  year,  or  as  would  be  made  by  any  tenant  who  did  not  expect 
to  have  a  lease  for  twenty-one  years  at  least. 

John  Morris  deposed,  that  on  the  2d  of  November  1810,  at  the  request  ot  Robert 
Morphett  the  elder,  he  informed  Jones  that  the  Plaintiff  could  not  comply  with  the 
request  contained  in  his  letter  of  that  date,  for  the  deliveiy  of  the  lanas;  to  which 
Jones  replied,  that  the  Plaintiff  should  have  the  lease ;  it  would  be  better  for  the 
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Plaintiff,  but  worse  for  Jones  ;  for  that  he  must  sell  the  land,  and  that  he  had  told 
Mr.  Morphett  so  in  the  letter. 

[178]  1'he  Plaintiff  gave  in  evidence  the  Defendant's  receipt  for  £400  for  a  year's 
rent  to  Miehttelmaa  1810,  and  subsequent  receipts  for  the  reduced  rent  of  £150. 

Mr.  Bell,  Mr.  Boupel,  and  Mr.  Sugden,  for  the  Plaintiff.  The  Plaintiff  rests  his 
claim  on  a  parol  agreement  with  part  performance  by  delivery  of  possession. 

The  agreement  is  proved  by  Mormett  the  elder,  and  it  is  now  settled  that  the 
evidence  of  one  witness,  corroborated  by  circumstances,  will  prevail  against  a  positive 
denial  in  the  answer.  The  East  India  Company  v.  Donald  (9  Ves.  275  ;  and  see 
Pilling  t.  Armttage,  12  Ves.  78).  Here  the  denial,  applying  rather  to  the  terms, 
than  the  existence,  of  the  a^eement,  is  not  positive,  and  the  circumstances  confirm- 
ing the  testimony  are  irresistible.  First,  the  letters  of  Jones  himself :  his  declara- 
tions that  the  Plaintiff  had  his  promise  of  a  lease  from  which  he  would  be  ashamed 
to  swerve,  "  and  that  if  required  he  would  execute  the  plan  first  intended,  that  of 
a  lease  of  the  whole  "  ;  and  his  offer  of  "  a  consideration  for  the  term  which  the 
Plaintiff  had  in  the  land  "  :  unequivocal  acknowledgments  of  an  agreement  to 
grant  a  lease.  To  the  same  effect  is  the  conversation  proved  by  Morris  ;  and  in 
addition  we  have  possession  taken  of  the  whole  lands,  and  payment  of  rent,  con- 
formably to  the  agreement ;  a  subsequent  surrender  of  part  of  the  lands,  continued 
occupation  of  the  rest,  and  payment  of  the  reduced  rent.  JofMs's  proposal  in  the 
letter  of  November  1810,  to  relinquish  a  year's  rent  on  condition  of  obtaining  posses- 
sion at  Midietelmas  1811,  is  inconsistent  with  the  suggestion  of  a  tenancy  from 
year  to  year,  under  which  he  might  have  compelled  the  Plaintiff  to  quit  at  that 
time.  His  expression  "draft"  of  a  lease  is  equally  inconsistent.  The  existence  of 
an  agreement  for  a  lease  therefore  appears  from  the  declarations  of  Jones;  the 
terms  are  ascertained  by  parol  evidence ;  and  an  act  of  part-performance  is  proved 
in  the  delivery  of  possession  under  a  written  autho-[179]-i*ity  from  Jones.  From 
the  date  of  Lord  Aylesbury's  {2  Str.  783.  The  cases  are  collected  by  Mr.  Sugden, 
haw  of  Vendors,  p.  99)  case,  it  has  been  established  that  delivery  of  possession,  as 
an  act  of  part-performance,  excludes  the  application  of  the  statute  of  frauds  (29  Car. 
2,  c.  3) ;  upon  the  principle  that  without  referring  the  possession  to  the  agreement, 
the  party  admitted  into  possession  would  be  a  trespasser  {Clinan  v.  Cooke,  1  Sckoales 
(£  Lsfr.  41) ;  having  no  other  title,  his  possession  is  prima  facie  to  be  referred  to 
the  agreement,  and  it  is  not  competent  to  the  person  by  whom  he  was  admitted  to 
take  and  to  retain  possession,  to  represent  that  possession  as  a  trespass.  {Gregory  v. 
Migkell.  18  Ves.  333.)  Possession  taken  of  a  farm  is  a  strong  act  of  part^performance, 
the  beneficial  occupation  of  such  property  requiring  considerable  expenditure. 
Another  act  of  part-performance  was  the  relinquishment  of  a  part  of  the  lands,  and 
the  continued  occupation  of  the  remainder  at  a  reduced  rent. 

The  terms  of  the  agreement  are  clearly  ascertained,  but  after  acts  of  part- 
performance,  according  to  the  doctrine  of  more  than  one  case,  the  Court  will  not  be 
prevented  from  executing  an  agreement,  by  a  difficulty  in  ascertaining  the  terms. 
(5  Vin.  Abr.  p.  522  ;  pi.  38,  p.  523,  pi.  40.)  Admitting  that  all  the  terms  of  this 
agreement  are  not  ascertained  in  writing,  the  parol  evidence  supplies  that  defect ; 
and  it  is  settled  that  the  terms  of  an  agreement  which  has  been  in  part  performed 
may  be  proved  partly  in  writing,  and  partly  by  parol.  {Allan  v.  Bower,  3  Bro.  C.  C. 
148.  See  the  cases  collected  by  Mr.  Sugden,  Law  of  Vendors,  p.  110,  el  seq.)  It 
would  indeed  be  most  inconsistent  were  the  Court,  which  admits  parol  evidence  of 
the  whole  agreement,  to  reject  it  of  a  part,  because  the  rest  had  been  reduced  into 
writing. 

[180]  Mr.  Hart,  and  Mr.  Joseph  Martin,  for  the  Defendant.  The  Plaintiff 
alleges  an  agreement  for  a  lease  of  certain  lands  during  twenty-one  years  at  a  rent 
of  £150 ;  but  the  proof  by  which  he  endeavours  to  substantiate  that  allegation  is 
defective,  l^e  written  evidence  is  only  of  a  tenancy,  or  a  promise  of  a  lease,  without 
specification  of  terms ;  and  he  cannot,  in  violation  of  established  principles,  be 
jwnnitted  to  introduce  supplemental  parol  testimony.  Whatever  form  the  Plaintiff's 
case  assumes,  whether  that  of  a  written  agreement,  to  be  aided  by  parol  proof,  or  a 
psrol  agreement  to  be  aided  by  written  proof,  it  proceeds  on  a  confusion  of  the  rules 
of  OTidence. 

Possession  was  taken  under  the  written  authority,  and  it  is  too  clear  for  argu- 
uunt,  that  parol  evidence  cannot  be  received  to  add  terms  not  contained  in  the 
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writing.  The  letters  afford  evidence  not  of  an  agreement  but  of  a  promise :  the 
proposal  to  abandon  a  part  of  the  land,  and  the  subsequent  abandonment  by  tlu 
Plaintiff,  are  inconsistent  with  the  existence  oi  a  valid  agreement.  No  circumitaoce 
confirming  the  statement  of  the  witness,  the  positive  denial  in  the  answer  must 
prevail. 

Assuming  the  existence  of  a  parol  agreement,  the  Plaintif!  next  contends  that 
the  possession  taken  by  him  was  an  act  of  parC'])erformance.  The  Court  will  not 
accede  to  a  doctrine  so  unauthorized  and  so  perilous ;  which  would  enable  everj 
tenant  from  year  to  year  to  give  P&rol  evidence  of  agreements,  comprehencUng 
even  the  fee-simple  of  the  lands.  The  principles  on  which  that  doctrine  is  said 
to  rest  have  no  application  to  the  present  case.  Possession  here  incurs  no  expense ; 
and  being  justified  by  the  written  authority,  in  the  character  of  tenant  from  yur 
to  year,  it  could  not  be  treated  as  a  trespass.  The  dictum  of  Lord  RedesdaU,  in 
Clinan  v.  Cooke  (1  Schoales  &  Left.  41),  [1813  is  adverse  to  the  Plaintufi's  argu- 
ment, since  it,  implicitly  at  least,  limits  the  effect  of  possession,  as  an  act  of  part- 
performance,  to  cases  in  which  the  person  taking  possession  might,  upon  any  other 
construction,  be  treated  as  a  trespasser.  In  strictness,  the  act  insisted  on  by  the 
Plaintiff  is  not  the  taking,  but  the  continuance  of  possession. 

The  surrender  of  one  portion  of  lands  held  under  a  prior  agreement,  is  not  an 
act  of  part-performance  of  a  new  agreement  for  holding  the  rest.  It  would  be 
most  dangerous  to  establish  that  such  partial  relinquishment  of  possession,  a  transac- 
tion common  between  landlord  and  tenant,  enables  the  tenant  to  give  parol  evidence  of 
any  alleged  agreement  relative  to  the  lands.  The  Court  will  not  extend  those  doctrines 
of  very  doubtful  policy,  by  which  the  statute  of  frauds  is  to  a  great  extent  repealed. 

The  Master  of  the  BoUs  [Sir  Thomas  Phimer].  The  first  question  is,  whether, 
by  any  act  of  part-performance,  this  case  is  exempted  from  the  operation  of  the 
statute  of  frauds  (29  Cor.  2,  e.  3).  In  order  to  amount  to  part-perfomuuice,  an 
act  must  be  unequivocally  referrible  to  the  agreement ;  and  the  ground  on  which 
courts  of  equity  nave  allowed  such  acts  to  exclude  the  application  of  the  statute, 
is  fraud.  A  party  who  has  permitted  another  to  perform  acts  on  the  faith  of  an 
agreement,  shall  not  insist  tnat  the  agreement  is  bad,  and  that  he  is  entitled  to 
treat  those  acts  as  if  it  had  never  existeid.  That  is  the  principle,  but  the  acts  must 
be  referrible  to  the  contract.  Between  landlord  and  tenant,  when  the  tenant 
is  in  possession  at  the  date  of  the  agreement,  and  only  continues  in  possession,  it 
is  properly  observed  that  in  many  cases  that  continuance  amounts  to  nothing ; 
but  admission  into  possession  having  unequivocal  reference  to  contract,  has  always 
been  considered  an  act  of  part-performance.  The  acknowledged  possession  of  a 
stranger  in  the  land  of  another  is  [182]  not  explicable  except  on  the  supposition  of 
an  agreement,  and  has  therefore  constantly  been  received  as  evidence  of  an  antecedent 
contract,  and  as  sufficient  to  authorize  an  inquiry  into  the  terms  ;  the  Court  regard- 
ing what  has  been  done  as  a  consequence  of  contract  or  tenure.  The  fact  ofpos- 
session  here  is  proved,  and  proved  in  writing,  by  the  regular  authority  transmitted 
to  Morphett  the  elder,  to  deliver  posseseion  to  the  Plaintiff,  and  it  is  beyond  doubt, 
that  possession  was  taken  under  some  agreement.  The  existence  of  a  contract  is 
indeed  admitted  by  the  Defendant ;  and  the  single  question  is,  what  are  its  terms  t 

To  a  certain  extent  both  parties  are  agreed  ;  as  to  the  fact  of  a  contract,  the 
quantity  of  land,  the  agency  of  Morphett  the  elder,  repeated  meetings  relative  to 
a  treaty,  and  possession  taken  under  some  contract,  either  for  a  tenancy  from  year 
to  year,  or  a  future  lease.  The  Defendant  alleges  that  the  contract  was  not  obli- 
gatory, the  period  for  which  the  lease  was  to  be  granted  not  being  specified ; 
that  possession  was  taken  on  the  understandinjg  that  the  terms  would  be  ascer- 
tained when  the  parties  met.  On  the  other  handit  is  said,  and  proved  by  Morph^ 
the  elder,  who  made  the  agreement,  that  it  was  not  a  mere  promise  of  a  lease,  but 
included  a  specification  what  that  lease  was  to  be  ;  to  commence  from  Michaelmas- 
day  1809,  at  a  rent  to  be  fixed  by  Martin,  afterwards  reduced  by  the  parties  to 
£400,  and  for  a  period  of  twenty-one  years.  Supposing  this  representation 
correct,  here  are  all  the  parts  of  a  complete  contract  :  the  quantity  of  Und,  the 
parties,  landlord  and  tenant,  the  rent,  and  the  term  ;  but  it  is  said  that  this  state- 
ment is  denied  by  the  Defendant,  and  he  certainly  swears  positively,  that  the  term 
was  never  fi»d.  The  question  is,  whether  the  testimony  of  Morphett  the  elder 
ii  sufiiciently  corroborated ;  it  being  clear  that  the  testimony  of  one  witness,  sup- 
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ported  by  collateral  circumstances,  may  prevail  against  the  poBitire  oath  of  a 
WpBSl-fendant.  I  think  that  all  that  passed  strongly  confirms  his  statement 
of  toscase.  The  fact  that  the  parties  ascertained  the  quantum  of  rent  is  cogent 
iraninptive  evidence  that  they  had  ascertained  the  duration  of  the  lease.  In 
fixing  a  rent,  the  first  question  is,  for  what  term  is  it  payable,  for  one  year  or  for 
many  years  1  Under  a  promise  of  a  lease  it  vould  be  premature  to  fix  the  rent 
before  the  parties  were  agreed  on  the  term.  From  the  time  when  the  rent  was 
6xed  to  the  year  1815,  when  notice  to  quit  was  given,  nothing  passed  farther  to 
ucertain  the  terms  of  the  agreement ;  and  the  continual  payment  of  rent  during 
that  int«rval  is  a  circumstance  most  improbable,  on  the  supposition  that  those 
terms  were  still  unascertained. 

It  is  said,  that  the  written  authority  to  take  possession  is  an  agreement  in  writing, 
and  that  the  Court  is  not  at  liberty  to  resort  to  parol  evidence  of  the  terms.  I 
cannot  so  consider  that  document.  It  is  the  consequence  of  an  antecedent  agree- 
ment, not  the  agreement  itself ;  and  it  must  not  escape  attention,  that  it  coincides 
in  time  with  the  parol  agreement  proved.  The  next  act  is  the  letter  of  March 
1910,  written  five  months  after  the  contract,  nothing  having  intervened  to  render 
the  situation  of  the  tenant  more  permanent.  I  cannot  interpret  that  letter,  as 
referring  to  a  mere  vague  promise.  Written  in  a  style  the  reverse  of  in^rattve, 
expressly  mentioning  a  lease,  and  evidently  supposing  in  the  tenant  a  title  to  a 
term ;  to  me  it  seems  the  letter  of  a  landlord,  Dound  by  an  equitable  contract. 
It  is  then  argued,  that  the  relinquishment  by  the  plaintiff  of  a  large  portion  of 
the  land  repels  the  supposition  of  a  right ;  but  the  transaction  consifited  not  only 
in  the  surrender  of  seventy  acres,  out  of  150,  but  in  the  reduction  of  rent  from 
£400  to  £150.  Is  that  no  advantage  to  the  tenant  1  Of  150  acres,  which  he  held 
at  a  rent  of  £400,  he  retains  eighty  at  a  rent  of  £150.  That  might  be  a  fair  in- 
ducement to  relinquish  hii  right  to  the  rest.  With  re-[180Bpect  to  the  quantum 
td  rent,  the  receipt  is  strong  evidence  that  it  was  £400,  not  £450  ;  no  reason  can 
be  assigneid  for  giving  a  receipt  for  a  total  of  £400  unless  that  sum  was  the  rent. 
The  letter  of  November  1810  is  evidence  still  stronger.  After  the  lapse  of  near 
a  twelvemonth,  nothing  having  passed  to  render  the  tenancy  more  fixed,  the 
Defendant  not  only  addresses  to  the  Plaintiff  a  request  to  relinquish  possession 
of  the  land,  but  offers  a  considerable  sum,  two  years'  rent,  as  a  satisfaction  of 
some  supposed  right.  It  is  said,  that  the  Defendant,  being  a  man  of  strict  honor, 
might  desire  to  purchase  a  release  from  his  promise  ;  he  might  so  :  but  in  March 
1815,  when  the  Plaintiff  had  the  same  claim  on  his  honor,  he  sold  the  estate,  and 
gave  him  notice  to  quit.  Had  this  obligation  of  honor,  still  remaining  unsatisfied,  lost 
m  1S15  the  authority  which  it  possessed  in  1810  1  At  that  time  his  urgent  applica- 
tka.  had  received  a  refusal  well  calculated  to  provoke  the  assertion  of  whatever 
right  he  possessed.  The  acquiescence  of  a  disappointed  man  affords  strong  evidence 
of  a  contract.  The  testimony  of  Morphett  is  corroborated  by  the  transaction  which 
Morris  proves  ;  and  on  the  whole,  I  think  the  circumstances  abundantly  sufficient 
to  confirm  the  statement  of  the  witness  ;  and  that  the  Plaintiff  has  established 
a  parol  agreement  in  part  performed.  The  first  agreement  being  once  fixed,  such 
as  e<iuity  will  enforce,  the  second  only  reduces  the  quantity  of  land,  and  of  rent, 
Isaving  the  original  good  as  to  the  residue. 

^^ific  performance  decreed  with  costa. 

"His  HcHior  doth  order  and  decree,  that  the  agreements,  so  far  as  the  former 
is  not  altered  by  the  latter,  be  specifically  performed  and  carried  into  execution : 
and  it  is  ordered,  that  the  Defendants  do  execute  to  the  Plaintiff  a  proper  lease 
accordingly ;  and  it  is  ordered,  that  the  Defendant,  /.  G.  Jones,  do  pay  to  the 
Plaintiff  the  costs  of  this  suit  to  the  present  time,  including  the  costs  of  this  decree,'' 
&e.  Keg.  Lib.  R  1817,  fol.  857. 
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[186]  The  Honorable  EoBERT  Ccrzon  and  Harriet  Anne  his  Wife,  Plaintiffs, 
and  The  Right  Honourable  Gbcil  Baron  db  la  Zouch  and  Dame  Habaibt 
Anne  his  Wife,  Thomas  Rhoades  and  Jos.  Rose,  Defendants.  Feb.  5,  Jvlv 
29,  1818. 

[S.  G.  1  WilB.  Ch.  468.   See  3  Swans.  683  (app.).] 

A  demurrer  and  answer  filed  by  a  Defendant  attached  for  want  of  an  answer,  after 
orders  for  time  to  plead,  answer,  or  demur,  not  demurring  alone,  ordered  to 
be  taken  off  the  file. 

The  Defendant  Thomas  Rhoades  having  obtained  two  orders  for  time  to  plead, 
answer,  or  demur,  not  demurring  alone,  which  had  expired,  was  taken  \mdeT  an 
atttachment  issued  against  him  for  not  answering  on  the  13th  of  NovernbeT  1817, 
and  on  the  27th  of  that  month  filed  a  demurrer  and  answer.  On  the  5th  of  December 
the  Vice  Chancellor  ordered  the  demurrer  and  answer  to  be  taken  off  the  file.  On 
the  24th  of  December  the  Lord  Chancellor  ordered  the  Six-clerk  to  restore  the 
demurrer  and  answer  to  the  file,  with  liberty  to  the  Plaintiffs  to  make  such  applica- 
tion as  they  should  be  advised  concerning  the  same.(l)  The  Plaintiffs  now  mond 
that  the  demurrer  and  answer  m^ht  be  taken  off  the  file. 

[1861  ^'^*  Ui*'  ^*P*f*t  the  motion.  It  has  been  repeatedly  decided 
that  a  Defendant  who  has  obtained  an  order  for  time  to  answer  only,  cannot  file 
[187]  *>i  answer  and  demurrer,  Kenrick  v.  Clayton  (2  Bro.  C  C  214  ;  2  Dick.  685), 
Taylor  v.  Milner  (10  Ves.  444),  Mann  v.  King  (18  Ves.  297  ;  and  see  Dyson  v. 
Benson,  Coop.  110;  Bruce  v.  Allen,  1  Madd.  556),  nor  even  obtain  an  order  for 
[188]  tinie  to  plead,  answer,  or  demur,  not  demurring  {Penn  v.  Lord  Baltimore, 
1  Dick.  273)  alone.  Can  a  Defendant  against  whom  process  of  contempt  for 
[189]  ^'^^  answering  has  issued,  be  in  a  better  situation  %  The  general  rule  is. 
that  a  party  in  contempt  cannot  demur  ;  the  Defendant  must  prov^  that  that 
rule  a^ies  only  to  a  demurrer  to  the  whole  bill.  In  Newton  v.  Dent  (1  Dick,  234), 
Lord  HtOH-dwicke  discharged  a  plea  filed  by  a  Defendant  attached  for  not  answering : 
a  fortiori  his  demurrer,  whicn  in  contradistinction  to  a  plea  or  answer  is  always 
considered  as  [190]  dilatory  is  irregular  {East  India  Company  v.  Campbell,  1  Ves. 
Sen.  246).  A  Defendant  under  an  attachment  cannot,  without  answering, 
satisfy  the  words  of  the  writ,  the  endorsement  is  "  by  the  Court  for  not  answer- 
ing "  ;  and  Chief  Baron  Gilbert  says,  "  the  form  of  the  attachment  being  ad  respon- 
dendum de  contemptu  per  ipsum  nobis  illatum,  et  ad  faciendum  ulterius  et  recipi- 
endum quod  dicta  curia  consideraverit,  he  must  answer  as  well  as  clear  his  con- 
tempts at  the  same  time  {For.  Rom.  72).  The  expressions  of  Lord  Hardwieke 
in  Dupond  v.  Ward  (1  Didc.  233)  imply  that  the  Defendant,  who  had  been  attached 
for  not  answering,  would  not  have  been  discharged  without  an  answer.  In  a 
very  recent  case  {Broughlon  t.  Jones,  3  Madd.  42),  the  present  Vice  Chaneeiior 
has  decided  that  after  an  attachment  for  want  of  answer,  the  Defendant  cannot 
have  a  special  commission  to  take  his  plea,  answer,  or  demurrer. 

The  irregularitv  being  clear,  the  only  question  is  whether  the  demtmer  should 
be  expunged,  or  the  whole  writing  taken  off  the  file  1  The  latter  is  the  correct 
course,  because  the  writing  being  contrary  to  the  rule  of  practice  is  a  nullity,  and 
because  by  the  expunction  of  the  demurrer,  an  answer  would  remain  purporting 
to  be  an  answer  to  part  of  the  bill. 

The  act  of  the  Plaintiff  in  taking  an  office-copy  is  not  a  waiver  of  the  objection, 
but  the  only  mode  by  which  the  Court  can  be  informed  whether  the  wnting  n 
an  answer  or  a  demurrer. 

Sir  Samuel  RomiUy  and  Mr.  Wilbraham  against  the  motion.  No  decision 
has  been  cited  that  a  Defendant  attached  for  not  answering  after  having  obtained 
orders  for  time  to  plead,  answer,  or  demur,  not  demurring  only,  is  not  entitled 
to  file  an  answer  ^nd  demurrer.  Gases  in  which  orders  [191]  n>r  time  to  uiswer  only 
have  been  obtained  are  not  analogous  to  the  present ;  by  that  proceeding  the 
Defendant  submits  to  answer,  and  precludes  himself  from  the  privilege  of  demurr- 
ing. It  is  not  competent  to  him  afterwards  to  enlarge  the  terms  of  the  indulgence 
which  he  has  sought ;  the  subsequent  orders  must  be  conformable  to  the  pre- 
ceding.  (Mann  v.  King,  18  Ves.  297.)  Newton  v.  Dent,  the  only  case  similar  to 
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this,  proves  too  much  ;  for  it  will  not  now  be  disputed  that  the  Defendant  might 
hare  filed  a  plea  to  the  whole  bill.  {Anon.  2  P.  Wms.  464.  Roberts  v.  Hartlej/, 
1  Bro.  C.  (7.  56 ;  2  Dick.  554,  and  see  3  /».  Wms.  81.  In  Lloyd  v.  GunUr,  1  Fern. 
275 ;  the  plea  was  filed  after  attachment  with  proclamation,  and  under  a  com- 
misBiou  to  take  the  answer  only.)  The  meaning  of  the  rule  that  a  Defendant 
attached  for  not  answering  must  answer,  is  that  he  must  not  evade  answering 
by  a  demurrer  merely  for  delay  ;  and  that  rule  is  not  infringed  by  a  Defendant 
who  having  answered  every  part  of  the  bill  which  he  is  bound  to  answer,  demurs 
to  the  rest.  An  answer  and  demurrer  form  a  substantia]  defence,  as  distinguished 
from  a  demurrer  alone  ;  a  distinction  recognized  by  the  Court  in  the  form  of  orders 
for  time.  It  is  not  disputed  that  by  his  answer  the  Defendant  might  in  effect  have 
demurred  submitting  that  he  was  not  bound  to  answer  those  parts  to  which  he  now 
demurs.  To  that  answer  exceptions  might  have  been  taken ;  and  the  Court  would 
then  have  determined  on  exceptions  the  points  which  it  is  now  solicited  to  determine 
on  demurrer.  Such  is  the  importance  of  the  question  which  the  Plainti&  agitate  : 
whether  the  Defendant  must  use  the  form  of  answer  or  demurrer,  to  protect 
himself  from  giving  an  answer  to  interrogatories  which  require  none ;  for  it  cannot 
be  pretended  that  a  Defendant,  by  the  circumstance  of  being  in  contempt,  is  bound 
to  answer  interrogatories  impertinent,  or  tending  to  subject  him  to  a  penalty. 
I  defy  the  Plainti&  to  state  a  distinction  in  principle  between  the  situation  of  two 
Defendants  not  having  answered,  of  whom  [1921  one  obtains  an  order  for  time 
to  plead,  answer,  or  demur,  not  demurring  alone,  and  the  other  becomes  the  object 
of  an  attachment.  The  Court  allows  time  to  answer  and  demur,  and  the  party 
clearing  his  contempt  may  use  the  same  defence  as  if  he  had  obtained  an  order 
for  time. 

Mr.  Bell  in  reply.  The  question  of  practice  is  highly  important.  If  a  demurrer 
to  part  of  a  bill  may  be  filed  after  an  attachment,  aoditional  means  of  delay  will 
be  afidrded  to  lit^ious  DefoidantB.  Dishonest  executors,  seeking  to  retain 
money  in  their  hands,  in  addition  to  the  established  course  of  an  attachment  for 
not  answering,  followed  by  an  insufficient  answer,  will  be  entitled  to  interpose  a 
demurrer ;  and  a  new  dilatory  will  be  added  to  the  records  of  the  Court.  If  the 
Defendant  may  file  a  demurrer  and  answer  after  an  attachment  for  not  aDSwering, 
why  not  in  the  last  stage  of  the  process  of  contempt  1 

The  Lord  Chancellor  [Eldon].  In  many  cases  practice  gives  a  construction  to 
the  term  answer.  If  of  the  interrogatories  in  the  bill,  some  require  an  answer, 
while  others  tend  to  criminate  the  Defendant,  is  it  not  clear  that  he  might  by  answer 
insist  on  not  answering  the  latter  interrogatories  1  Suppose  the  case  of  a  bill  in 
which  there  was  not  one  question  that  the  Defendant  could  answer  without  subject- 
ing himself  to  apenaltv. 

Hr.  Bdl.  The  Defendant  must  protect  himself  by  answer,  submitting  that 
he  is  not  bound  to  answer  farther.  If  this  demurrer  is  overruled,  can  we  resume 
the  process  where  we  left  it,  as  in  the  instance  of  an  insufficient  answer  ?  That 
uncertainty  shows  the  novelty  of  the  attempt. 

The  Lord  Chancellor.  The  regular  course,  no  person  in  Court  knowing  the 
practice,  would  be  to  direct  the  Master  to  certify  what  it  [193]  is;  but  thinking 
that  that  step  would  not  advance  us  nearer  to  the  end,  I  will  take  time  for  con- 
sideration in  order  to  settle  this  question,  and  those  which  have  been  raised  in  the 
course  of  the  ugument. 

Jvly  29.  The  Lord  Chancdlor  [Eldon].  The  application  in  this  case  was  to 
take  the  answer  and  demurrer  off  the  file  ;  and  I  have  given  a  great  deal  of  con- 
Bidnation  to  the  question.  An  answer  and  demurrer  having  been  filed,  there  is 
an  answer ;  and  it  has  been  the  opinion  of  some  of  my  predecessors  that  the  proper 
course  is  to  overrule  the  demurrer  and  let  the  answer  stand ;  on  consideration  I 
think  otherwise,  because  by  overruling  the  demurrer  you  admit  that  it  was  regularly 
filed.  I  am  of  opinion,  therefore,  that  the  order  of  the  Vcie  Chancellor  was  right, 
and  that  both  the  demurrer  and  answer  must  be  taken  off  the  file.{2) 

[194]  On  the  motion  of  Sir  Samuel  Romilly,  a  month's  time  to  answer  was 
givm  to  the  Defendant  Rhoades.(^) 

Jvly  30.  "  His  Lordship  [Lord  Chancellor  Eldon]  doth  order  that  the  said 
demurrer  and  answer  be  taken  off  the  file,  and  it  is  ordered  that  the  Defendant 
T,  Bhoadet  do  have  a  month's  time  to  answer  the  Plaintiff'  bill,  and  it  is  ordered 
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that  the  said  Defendant  do  pay  unto  the  PlaintifFs  the  costs  of  this  application  to 
be  taxed,  &c."   Reg.  Lib.  A.  1817,  fol.  1689. 

(l)Ili  explanation  of  the  proceedings  in  this  cause  which,  on  the  first  view, 
seem  scarcely  consistent,  the  following  account  of  them  is  subjoined  from  the 
Registrar's  book. 

Vice  Chancellor  [Sir  John  Leach],  Friday,  5th  December  1817.  Upon  motion, 
&c.,  by  Mr.  Pepys,  oi  counsel  for  the  Plaintiffs,  it  was  alleged  that  the  Defendant 
Thomas  Bhoades,  on  %\vt\Qih  day  of  June  last,  obtained  an  order  for  six  weeks  time 
to  plead,  answer,  or  demur  (not  demurring  only),  to  the  Plaintiffs'  bill,  and  a  commis- 
sion to  take  the  same,  witn  the  usual  directions,  and  that  the  said  Defendant,  on 
the  28th  day  of  July,  obtained  another  order  for  a  month's  further  time  to  plead, 
answer,  or  demur  (not  demurring  onl^),  but  that  order  was  to  be  peremptory ; 
that  the  said  Defendant  not  answering  within  the  time  thereby  limited,  the  Plaintiffs, 
on  the  13th  day  of  November  last,  caused  an  attachment  to  be  issued  out  of  this  Court 
against  the  said  Defendant  for  want  fA  his  answer,  returnable,  &c.,  and  a  cepi  corpus 
has  been  returned  thereon ;  but  on  the  27th  day  of  the  same  month  of  November, 
the  said  Defendant  filed  a  demurrer  and  answer,  which  the  PlaintifEs  are  advised 
is  irregular ;  it  was  therefore  prayed  that  the  said  demurrer  and  answer  may  be 
taken  off  the  file  for  irregularity,  with  costs  to  be  taxed,  &c. 

Whereupon,  and  upon  hearing  Mr.  Wilbraham,  of  counsel  for  the  said  Defendant 
T.  Rhoades,  this  Court  doth  order,  that  the  said  demurrer  and  answer  be  taken 
off  the  file  of  this  Court  for  irregularity,  and  that  the  Defendant  T.  Rhoades  do  pay 
to  the  Plaintiffs  their  costs  occasioned  by  filing  the  said  demurrer  and  answer,  and 
of  this  application,  to  be  taxed,  &o.    Reg-  Lib.  A.  1817,  fol.  81. 

24th  Dec.  1817.  Upon  opening  of  the  matter,  &c.,  to  the  Lord  High  ChancdUrs 
&c.,bySiriS'amv«{  BemillyKtLA  Mr.  Wilbraham^  of  counsel  for  the  Defendant  Thomat 
Rhoades,  it  was  allied  that  by  an  order  made  in  this  cause,  bearing  date  the  5th 
day  of  December  1817,  it  was  ordered  that  the  demurrer  and  answer  filed  in  this 
cause  by  the  Defendant  T,  Rhoades  to  the  Plaintiffs'  bill  should  be  taken  off  thr 
file,  and  by  another  order  made  in  this  cause  bearing  date  the  said  5th  day  of 
DeceTtiher  1817,  stating  that  an  attachment  having  been  issued  against  the  De- 
fendant T.  Rhoades  for  not  answering  the  Plaintiffs'  bill  directed  to  the  sheriff  of 
Svssex,  he  had  returned  a  cepi  corpus  thereon,  it  was  thereupon  ordered  that  the 
messenger  attending  this  Court  should  apprehend  the  said  Defendant,  and  bring 
him  to  the  bar  of  this  Court  to  answer  his  contempt,  whereupon  such  further  order 
should  be  made  as  should  be  just ;  that  it  appearing  by  the  afiidarit  of  L.  H.  agent 
in  this  cause  to  the  Defendant  T.  Rhoades,  that  the  demurrer  and  answer  <rf  the 
said  Defendant  T.  Rhoades  was  sworn  and  filed  on  the  27th  day  of  November  last, 
and  that  so  soon  as  the  same  had  been  sworn  the  said  L.  H.  went  to  the  office  of 
Messrs.  L.  and  B.,  the  Plaintiffs'  solicitors,  and  saw  and  informed  the  said  Bfr.  L 
thereof,  and  very  scon  afterward,  on  the  same  day,  happening  to  be  in  the  Six-clerks' 
office  at  the  seat  of  Mr.  the  said  Mr.  L.  came  there,  and  in  the  hearing  of  the  said 
L.  H.  bespoke  an  office-copy  of  the  said  demurrer  and  answer  of  the  said  Mr.  J.,  and 
believes  that  such  office-copy  was  accordingly  made  for,  and  delivered  to,  the  said 
Messrs.  L.  and  B. ;  that  in  the  bill  of  costs  of  the  said  Messrs.  L.  and  B.,  carried  into 
Master  Thomjaon's  office,  pursuant  to  the  order  made  in  this  cause  for  taking 
the  said  demurrer  and  answer  off  the  file,  the  first  charge  in  the  said  bill  is  a  sum 
of  £2,  Is.  lOd.  as  paid  for  office-copy  of  the  said  demurrer  and  answer,  which  charge 
was,  on  the  taxation  of  the  said  costs,  claimed  by,  and  allowed  to,  the  said  Messrs. 
L.  and  B.  accordingly ;  that  although,  the  Plaintiib'  notice  of  motion  for  the  taking 
the  said  demurrer  and  answOT  off  the  file  was  given  for  the  5th  day  of  December 
instant,  yet  his  Honor  the  Vice  Chancdlor  did  not  decide  thereon  for  several  days 
afterwards,  nor  did  the  said  L.  H.  hear  of  his  Honor's  decision  on  the  said  motion 
until  the  11th  day  of  the  said  month  of  December ;  and  upon  hearing  thereof  the 
said  L.  H.  called  the  same  day  at  the  office  of  the  said  Messrs.  L.  and  B.,  to  have 
seen  the  said  Mr.  L.  who  attends  to  this  cause  on  the  part  of  the  Plaintiffs,  to  have 
requested  him  not  to  make  any  adverse  motion  or  take  any  hostile  proceedings 
against  the  said  Defendant  T.  Rhoades,  as  the  same  were  quite  unnecessary,  he  the 
said  L.  B.  being  about  to  write  to  him  to  come  to  London  forthwith  to  put  in  his 
answer  in  lieu  of  the  said  demurrer  and  answer  ;  but  the  said  JU  B,  was  informed 
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at  the  said  office  of  the  said  Messrs.  L.  and  B.,  that  the  said  Mr.  L.  was  not  urithin, 
nor  did  the  Baid  L.  H.  see  him  on  the  said  llth  day  of  December  as  he  wished  to  have 
done,  and  therefore  he  the  said  L.  H.  called  upon  him  again  on  the  following  day, 
but  he  was  not  then  within  ;  however  the  said  L.  H.  in  his  search  met  with  the 
uid  Mr.  L.  in  Lincoln's  Inn  Eall,  when  the  said  L.  H.  made  to  him  the  request 
which  he  intended  to  have  made  on  the  preceding  day  as  above  mentioned,  and 
the  said  Mr.  L.  in  answer  stated  to  the  said  L.  H.^  that  an  order  of  this  CSourt  had 
already  been  put  into  the  hands  of  Mr.  P.  the  messenger  for  the  apprehension  of 
the  said  Defendant  T.  Rkoades,  whicli  information  the  said  L.  H.  for  some  time 
hesitated  to  credit,  imagining  that  the  said  Mr.  L.  was  only  in  jest,  and  conceiving 
it  hardly  possible  for  the  motion  to  have  been  made,  and  the  order  drawn  up  sub- 
sequently to  the  said  decision  of  his  Honor  the  Vice  Chancellor ;  however  the  said 
Mr.  L.  gave  the  said  L.  H.  to  understand  that  such  was  the  case,  and  the  said  L.  H, 
then  remonstrated  with  Mr.  L.  on  so  harsh  and  unnecessary  a  proceeding,  and  en- 
treated him  to  stop  the  execution  of  the  order,  and  to  give  the  said  L.  H.  a  note  to 
the  messenger  to  that  effect,  which  the  said  Mr.  L.  declined  doing,  but  be  subse- 
qnently  consented  to  accompany  the  said  L.  H.  to  the  said  messenger,  and  having 
aftennirds  met  with  Mr.  P.  the  messenger  in  the  street,  he  informed  the  said  Mr. 
L.  and  the  said  L.  H.  that  his  deputy  had  gone  to  ChiehesUr  on  the  evening  of  the 
llth  by  the  mail  to  bring  up  the  said  Defendant,  and  the  said  L.  E.  then  again 
complained  of  the  hardship  of  the  proceeding,  and  the  said  Mr.  P.  excused  himself 
by  pleading  his  duty,  and  having  acted  according  to  the  instructions  of  the  said 
Messrs.  L.  and  B.,  and  he  offered  to  write  a  note  to  his  deputy  to  discharge  the 
aid  Defendant  T.  Bhoades  out  of  his  custody,  on  the  said  L.  H.  undertaking  for 
his  appearance,  and  agreeing  to  consider  the  said  Defendant  in  his  the  said  L.  H.'s 
custody,  provided  the  said  Mr.  L.  would  consent  to  his  so  doing,  and  the  said  Mr. 
L.  did  thereupon  write  a  note  to  the  said  Mr.  P.  signifying  such  consent,  as  the  said 
L  H.  understood,  and  the  said  Mr.  P.  then  wrote  such  note  as  he  had-before  offered 
to  do,  and  his  said  deputy  on  the  Monday  following  put  the  order  and  the  warrant 
into  the  hands  of  the  said  L.  /f..  and  told  the  said  L.  H.  that  he  must  consider  the 
ssid  Defendant  in  his  custody  ;  and  that  the  said  L.  H.  discovered  that  the  said 
order  for  the  arrest  of  the  said  Defendant  was  dated  on  the  said  5th  day  of  December 
instant,  and  that  the  said  L.  H.  had  never  any  intimation  whatever  of  any  intention 
to  move  for  a  messenger  against  the  said  Defendant,  nor  did  he  know  of  such  a  step 
having  been  taken  Until  he  saw  the  said  Mr.  L.  on  the  said  12th  day  of  December, 
and  saith  he  has  been  informed  and  believes,  that  the  said  demurrer  and  answer 
vere  not  taken  off  the  file  of  this  Court  until  the  same  1 1th  day  of  December  ;  it 
was  therefore  prayed  that  the  order  made  in  this  cause  dated  the  5th  day  of 
December  instant,  authorising  the  demurrer  and  answer  filed  in  this  cause  by  the 
Defendant  T.  Bhoades  to  be  taken  off  the  file,  and  also  the  order  made  in  this  cause 
sbo  dated  the  5th  day  of  December  instant,  whereby  it  was  ordered  that  the  messenger 
attending  this  Court  should  apprehend  the  said  Defendant  T.  Rhoadesy  and  bring 
him  to  the  bar  of  this  Court  to  answer  an  alleged  contempt  for  not  answering  the 
iaid  Plaintiffs'  bill,  may  be  respectively  discharged,  and  that  the  said  demurrer 
and  answer,  if  taken  off  the  file,  pursuant  to  the  said  first-mentioned  order,  may  be 
restored,  or  that  the  said  Defendant  may  have  a  further  reasonable  time  to  plead, 
answer,  or  demur,  to  the  said  Plaintiffs'  bill,  not  demurring  alone,  and  may  be  dis- 
charged out  of  the  custody  of  the  messenger  of  this  Court :  Whereupon,  and  upon 
hearing  Mr.  Pepys,  of  counsel  for  the  Plaintiffs,  and  the  said  orders  of  the  5th  day 
of  December  instant,  the  said  affidavit  of  L.  H.,  an  affidavit  of  J.  £..,  and  an  affidavit 
of  J.  E.^  his  Lordship  doth  order,  that  the  order  for  a  messenger  of  the  5th  day 
of  Becitmber  be  discharged,  and  that  the  said  Defendant  T.  Bhoades  be  discharged 
out  ul  custody  ;  and  it  is  ordered  that  the  Six-clerk  do  restore  the  said  demurrer 
and  amwer  to*  the  file,  and  the  Plaintiffs  are  to  be  at  liberty  to  nu  ke  such  apphcation 
U>  this  Court  concerning  the  aume  as  they  may  be  advised  ;  i  nd  it  is  ordered  that 
the  Plaintiffs  do  pay  the  costs  of,  and  inciJieutal  to,  the  said  order  of  the  5th  day  of 
December  for  a  messenger,  and  of  this  application,  to  be  taxed,  &c.,  and  the  Defendant 
T.  Bhoades  is  not  to  be  subject  to  any  costs  of,  or  relating  to,  the  said  messenger, 
or  of  the  said  order  for  taking  the  said  demurrer  and  answer  off  the  file.    R^.  Lib. 
A.  1817,  fol.  169. 

(2)  In  Taylor  r.  Milnert  10  Ves.  444,  it  seems  to  have  been  considered  th&t  the 
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demurrer  being  coupled  with  an  answer,  could  not  be  taken  ofl  the  file ;  a  proeeed- 
ing  not  permitted  by  the  modem  practice  on  the  amendment  of  answers.  See 
Edwards  v.  M^Leay,  2  Ves.  <&  Beam.  256,  and  the  note  ;  to  which  may  be  added 
\XkUe  T.  Godbcldy  1  Madd.  269.  By  one  o{  Lord  Clarendon's  orders  (copied  from 
an  article  in  the  Orders  of  the  Lords  CommisBioners,  published  in  1649,  Bwmes, 
Orders,  App.  p.  496,  497),  after  a  contempt  duly  prosecuted  to  an  attachment 
with  fTodamalion  returned,  no  commission  to  answer  shall  be  made,  nor  any  plea 
or  demurrer  admitted,  but  upon  motion  in  covirt,  and  affidavit  made  of  the  partj's 
inability  to  travel,  or  other  good  matter  to  satisfy  the  Court  touching  that  delay. 
{Orders  in  Chancery,  ed.  Beames,  p.  178  ;  and  see  the  references  in  n.  51.)  "Tlie 
reason  why  upon  the  first  contempt  on  the  attachment,  they  allow  a  commission  to  issue, 
or  a  plea  or  demurrer  to  be  put  in,  is,  because  it  does  not  appear  to  be  :in  affected 
delay,  and  therefore,  upon  tendering  the  costs  of  the  attachment,  the  Defendant 
may  take  his  commission,  and,  upon  like  tender,  the  plea  and  demurrer  are  to  be 
received.  But  if  there  regularly  issues  an  attachment  with  proclamation,  the  Defen- 
dant cannot  of  course  ^urge  his  contempt  by  a  mere  tender,  but  he  must  apply  to  the 
Court,  to  show  that  his  plea  and  demurrer  are  proper,  and  to  exhibit  a  {woper  excuse 
for  his  delay,  that  the  Court  may  see  that  there  is  no  farther  likelihood  of  delay  by 
the  plea  or  demurrer  put  in,  or  by  the  commission  to  answer  granted."  (Gilb. 
For.  Rom.  p.  71.)  In  the  present  case,  this  distinction  between  the  two  species  of 
attachment  was  not  insisted  on.  It  is  clearly  settled  that  a  mere  denial  of  combina- 
tion by  answer  does  not  satisfy  the  undertaking  not  to  demur  alone.  Lansdotn 
V.  Elderton,  8  Ves.  526.    Lee  v.  ^asco,  1  Bro.  C.  C.  78.    Stephenton  v.  Gardimr. 

2  P.  Wms.  286.    Attorney-General  v.  ,  4  Vin.  442,  Ch.  W.  a,  Mitf.  Plead. 

p.  171,  and  cases  cited  in  note  (r).  A  demurrer  may'be  filed  at  anv  time  before 
process  of  contempt  has  been  issued,  or  an  order  for  time  obtained,  though  tke 
period  for  answering  is  expired ;  East  India  Company  v.  Henchman,  3  Bro.  C.  C. 
372.  Sowerby  v.  Warder^  2  Cm,  268  ;  but  not,  as  it  seems,  after  an  injunction 
issued  upon  a  dedimus  potestatem  to  take  the  Defendant's  answer.  Edmonds  t. 
Savery,  3  Mer.  304. 

(3)  In  Griffith  v.  Wood,  1  Ves.  d;  Beam.  541,  after  a  demurrer  over-ruled,  an 
order  for  a  month's  time  to  plead  or  answer  was  made  on  motion  of  course ;  but 
in  Jones  v.  Saxby,  Lincoln's  Inn  Hall,  12th  Dec.  1814,  two  of  the  Defendants,  after 
a  demurrer  overruled,  having  obtained  an  order  of  course,  by  petition  to  the  Masitr 
of  the  Bolls,  for  six  weeks  time  to  plead,  answer,  or  demur,  nbt  demurring  alone, 
the  Lord  Chancellor,  on  the  motion  of  Mr.  Combe,  discharged  the  order  for  irrc^- 
larity.  stating  his  clear  opinion,  that  after  a  demurrer  overruled  time  to  answer 
can  be  obtained  only  on  a  special  application.   Reg.  Lib.  A.  1814,  fol.  99. 

[195]  Hill  v.  Smith.   Rdls.   March  2.  [1818]. 

[S.  C.  1  Wils.  Ch.  134.] 

Bequest  of  £3000  stock  to  W.,  the  testator's  son  by  a  first  marriage  (his  second  wife 
and  a  son  b^  her  being  living),  the  mterest  to  be  appropriated  to  his  maintenance 
under  the  direction  of  trustees  till  he  attained  24,  and  of  the  residue  of  the  testator's 
personal  estate  (the  interest  being  given  to  his  wife  during  her  widowhood,  after 
her  decease  or  marriage), "  unto  any  child  or  children  I  may  have  by  my  wife,  to  be 
equally  divided  between  them  that  attain  the  age  of  21  years,  the  survivor  of  my 
children  to  possess  what  is  here  bequeathed  to  the  other,  but  should  not  either 
of  my  children  attain  the  age  of  21  years,  or  live  to  possess  what  is  here  bequeathed 
to  them,  I  then  bequeath  "  to  the  children  of  the  testator's  sister  the  £30CK)  stock  ; 
the  son  by  the  second  marriage  dying  in  the  life  of  the  testator,  and  there  being 
no  other  issue  of  that  marriage ;  W.  is  entitled  to  the  stock  and  to  the  residue. 

The  question  in  this  case  arose  on  the  will  of  WUliam  Hill,  dated  the  5th  of 
August  1811.  "  As  for  and  concerning  all  my  worldly  affairs  and  effects,  I  dispose 
of  as  follows  :  Item,  I  give  and  bequeath  unto  my  son  William  Hill  £3000  stock  in 
the  3  per' cent,  consols,  and  reduced,  free  from  all  deductions  whatever,  and  what 
may  be  short  of  that  amount  in  those  funds  at  my  decease,  to  be  made  up  out  of  my 
other  effects,  within  the  space  of  one  year  after,  and  the  interest  arising  therefrom 
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to  be  appropriated  to  his  maintenance  and  support,  under  the  direction  of  his  trustees 
herein  named."  The  testator  then  appointed  two  persons  trustees  of  his  son  till 
he  attained  the  age  of  twenty-four  years ;  and  after  bequeathing  to  his  son  his 
7atch  and  a  book-case,  and  to  his  wife  £300  and  some  furniture,  and  to  his  sister 
Ann  fashUy  £50,  proceeded  in  the  following  words.  "  I  further  will  and  direct 
that  my  lease,  stock,  and  utensils  in  trade,  with  my  other  property  and  effects  not 
herein  disposed  of,  shall  be  sold,  either  by  public  or  private  sale  as  my  executors 
may  think  best,  as  soon  as  possible,  but  not  exceeding  one  year  after  my  decease  ; 
and  the  monies  arising  therefrom  to  be  immediately  vested  in  the  funds,  and  the 
interest  thereon  I  give  and  bequeath  unto  my  wife  Betsey  for  and  during  her  natural 
life,  provided  she  remains  a  widow ;  and  after  her  decease  or  marrying,  I  give  and 
bequeath  the  said  stock  and  interest  ariaing  from  the  residue  and  remainder  of  my 
estate  and  effects,  unto  any  child  or  children  I  may  have  by  my  wife  Betsey,  for  to  be 
equally  divided  between  them  that  attain  [196]  the  age  of  twenty-one  years,  the 
survivor  of  my  children  to  possess  what  is  here  bequeathed  to  the  other  ;  but  should 
not  either  of  my  children  attain  the  age  of  twenty-one  years,  or  live  to  possess  what 
is  here  bequeathed  to  them,  I  then  further  will  and  bequeath  unto  the  children  of 
my  aforesaid  sister  Ann  Pashley  widow,  by  her  late  husband  Robert  Pashley,  the 
£3000  stock  in  the  3  per  cent,  consols,  and  reduced,  left  to  my  son  WilHam,  on  their 
attaining  the  age  of  twenty-one  years,  equally  divided  between  the  survivors  of 
them,  share  and  share  alike,  the  interest  on  which  my  said  sister  Ann  Pashley  may 
receive  during  the  term  of  her  natural  life,  if  she  remains  a  widow,  and  require  it, 
without  being  liable  to  be  called  to  account  as  to  the  disposal  of  the  same." 

The  testator  appointed  his  wife  executrix  and  Thomas  Smith  and  James  Will  iam- 
m  executors. 

At  the  date  of  his  will  the  testator  had  two  children  ;  the  Plaintiff,  his  only  son 
by  a  former  wife,  and  by  his  second  wife,  a  son  who  died  in  infancy  during  the 
testator's  life. 

The  testator  died  in  the  year  1813,  leaving  his  wife  surviving,  and  the  Plaintii! 
his  only  child.  On  the  30th  of  September  1815  the  widow  died,  and  the  Plaintiff, 
having  in  July  1815  attained  the  age  of  24  years,  in  Novemher  following,  filed  the 
present  bill,  praying  a  transfer  of  the  £3000  3  per  cent,  reduced  annuities  ;  a  declara- 
tion that  on  the  death  of  the  widow,  he  became  entitled  to  the  residue  of  the  testator's 
personal  estate  not  specifically  bequeathed,  and  the  consequential  accounts. 

Mr.  B0II  and  Mr.  Gturratt  supported  the  cjaims  of  the  PhtintiS  for  reasons  fully 
stated  in  the  judgment. 

[1971  Mr.  Cooke,  for  Mrs.  Pashley  and  her  children.  The  sum  of  £3000  stock 
is  expressly  bequeathed  to  the  children  of  Mrs.  Pashley,  on  failure  of  issue  by  the 
secondmarriage  attaining  21 ;  the  residuary  bequest  lapsing  in  that  event,  the  testator 
considered  the  share  of  the  residue  to  which  his  eldest  son  would  become  entitled, 
a  sufficient  provision.  The  residue  is  given  to  the  children  of  the  second  marriage 
only,  and  on  failure  of  such  children  devolves  as  undisposed  of  to  the  next  of  kin. 
The  claim  of  the  executors  is  excluded  by  the  express  intention  of  the  testator  to 
dispose  of  the  whole  of  his  property,  Bennet  v.  Baichelor  {.3  Bro.  C.  C.  28 ;  1  Ves. 
Jun.  63),  Mence  v.  Mence  (18  Ves.  348). 

Mr.  HiK-t  said  Mr.  Boupel  for  the  executors  ;  Mr.  Pemberton  for  the  representa- 
tives of  the  widow.  The  residue  is  not  only  undisposed  of,  but  the  testator  has 
KcpresBed  no  intention  to  dispose  of  it,  except  in  an  event  which  has  not  (MMiUrred. 
The  cases  cited,  therefore,  are  inapplicable,  and  the  legal  right  of  the  executors 
must  prevail 

The  reply  was  stopped  by  the  Court. 

The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  This  will,  however  inaccurate, 
sufficiently  discloses  the  testator's  intention.  Having  a  son  by  his  first  wife,  and 
another  living  by  his  second,  it  was  natural  that  he  should  provide  for  both  branches 
of  his  own  family  in  preference  to  more  distant  relations  The  sister  Mrs.  Pashley 
atid  her  children  contend,  that  in  the  event  of  his  leaving 'no  children  by  his  second 
wife  who  should  attain  twenty-one,  the  provision  for  his  son  by  his  first  wife 
^  to  be  devested ;  that  is  not  a  reasonable  intention,  and  it  is  inferred  upon  the 
harshconstructionithathecalculatedon  the  portion  which  the  son  as  one  of  the  next 
of  kin  would  take  in  the  residue  [198]  as  a  compensation.  It  is  not  to  be  believed 
that  he  meant  to  leave  his  son  to  this  implied  provision,  under  a  clause  so  ambiguous 
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as  to  raiae  a  claim  of  title  in  the  executors.  The  probability  ia  that  he  would  fint 
ms^  provision  for  his  own  children,  and  that  the  collateral  branch  was  to  take  only 
in  the  event  of  their  not  living  to  enjoy  it.  Are  not  the  words  competent  to  effect  j 
that  intention?  They  are  c^arly  sufficient  to  embrace  all  his  children.  "The  -j 
survivor  of  my  children."  The  son  of  the  second  wife  having  died  under  twenty-one, 
the  Plaintiff  eustains  the  character  of  survivor.  I  think,  though  the  intention  ia  j 
not  accurately  expressed,  that  the  testator  meant  to  speak  of  his  family  by  his  second  ^ 
wife  as  a  class  of  claimants,  by  distinction  from  the  issue  of  his  first  wife  ;  and  that 
the  term  survivor  refers  to  a  survivorship  between  those  two  classes.  Contemplating 
the  death  of  his  eldest  son  on  the  one  hand,  and  a  failure  of  issue  by  his  second  wife 
on  the  other,  he  designed  that  the  family  which  survived,  should  succeed  to  the  fund 
originally  provided  for  the  family  which  failed  ;  and  a  doubt  might  have  arisen  in 
the  event  of  a  plurality  of  children  by  the  second  wife,  and  one  surviving.  It  is 
difficult  to  maintain  that  the  words  "  my  children  "  in  the  clause  of  survivorship, 
refer  to  objects  different  from  those  denoted  by  the  same  words  in  the  succeeding 
clause ;  and  it  is  impossible  to  doubt  that  in  that  branch  of  the  contingency,  he 
meant  to  include  all  his  children,  his  eldest  son  as  well  as  the  offspring  of  his  sectmd 
wife.  "  Should  not  either  of  my  children  attain  twenty-one  or  live  to  possess  what 
is  here  bequeathed  to  them."  It  is  true  the  former  expression  is  not  correctly 
applicable  to  the  eldest  son,  who  was  not  to  take  till  he  attained  twenty-four  ;  but 
the  succeeding  express  bequest  of  the  £3000  given  to  him  proves  conclusively  that 
the  testator  was  then  disposing  of  funds,  and  referring  to  events,  in  which  he  was 
interested  ;  and  the  latter  alternative  phrase  seems  intended  to  advert  to  the  clause 
postponing  payment  to  him  till  the  age  of  twenty-four.  By  the  words  "  my  chil- 
dren," then,  he  must  be  [199]  understood  to  include  all  his  children,  and  the  eldest 
son  is  therefore,  within  the  terms  of  the  clause,  the  survivor.  By  that  construction 
a  meaning  is  given  to  the  whole  will ;  the  intentbn  of  the  testator  was,  having 
bequeath^  legacies  to  each  class  of  his  descendants,  that  the  survivor  should  take  the  J 
whole,  in  preference  to  collaterals.  That  intention  is  natural ;  the  terms  of  the  I 
clause  are  sufficient  to  express  it,  and  I  find  nothing  contradictory  in  the  context. 
I  am  of  opinion,  therefore,  that  in  the  actual  event,  the  surviving  son  is  entitled  to 
the  residue  bequeathed  in  the  first  instance  to  the  other  branch,  as  well  as  to  the 
sum  expressly  given  to  him. 

"  Declare  that  the  Plaintiff  is  entitled  to  the  £3000  reduced  annuities  standing 
in  the  name  of  the  said  testator  ;  and  the  Defendants  Thomas  Smith  and  Jamei 
Williamson  by  their  answer  admitting  assets,  his  Honor  doth  order  and  decree  that 
they  do  transfer  the  said  £3000  redu^  annuities  to  the  Plaintiff,  and  doth  declare 
that  in  the  events  which  have  happened,  the  Plaintiff  became,  on  the  death  of  Betseif 
the  widow  of  the  testator,  entitled  to  the  residue  of  the  testator's  personal  estate." 
Beg.  Lib.  A.  1817,  fol.  817. 

GiTTiNs  V.  Steele.  March  3,  [1818]. 

[See  Parker  v.  Morrell,  1846-48,  17  L.  J.  Ch.  230.] 

On  refunding  sums  paid  under  an  erroneous  construction  of  a  will,  a  legatee  entitled 
to  other  funds  making  interest  in  the  hands  of  the  Court,  is  to  be  chained  with 
interest ;  not  a  legatee  who  has  no  further  concern  in  the  estate. 

In  preparing  the  minutes  of  the  decree  on  the  appeal  in  this  case  (reported, 
1  Swans.  24),  a  question  arose  whether  in  refunding  so  much  of  the  legacy  of £7000 
as  had  been  paid  out  of  the  [200]  personal  estate,  the  legatees  of  that  sum  who  were 
also  residuary  legatees,  should  be  charged  with  interest. 

Mr.  Bellt  Mr.  Owen,  Mr.  Horne,  and  Mr.  Trower,  for  different  parties,  opposed 
the  charge  of  interest.  The  payment  was  made  bona  fide.  Interest  is  never  cnuged 
except  on  contract  or  breach  of  trust,  not  for  mere  delay  of  payment.  Walker  v. 
Baytey  (2  Bos.  &  Pull.  219.    Bell  v.  Free,  1  Swans.  90). 

Mr.  Wetherell  in  support  of  the  charge.    The  parties  who  have  been  prejudiced, 
are  entitled  to  an  indemnity  from  those  who  have  profited,  by  the  erroneous  pay-  i 
ment ;  and  the  Court  is  enabled  to  satisfy  their  just  claims,  from  the  residuary  fund  | 
in  its  possession,  a  portion  of  which  is  the  property  of  the  overpaid  legatees. 
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The  Lord  Chancellor  [Eldoa].  Where  the  fund  out  of  which  the  legacy  ought  to 
have  been  paid  is  in  the  hands  of  the  Court  making  interest,  unquestionably  interest 
is  due.  It  a  legacy  has  been  erroneously  paid  to  a  legatee  who  has  no  farther 

property  in  the  estate,  in  recalling  that  payment  I  apprehend  that  the  rule  of  the 
Court  is  not  to  charge  interest ;  but  if  the  legatee  is  entitled  to  another  fund  making 
interest  in  the  hands  of  the  Court,  justice  must  be  done  out  of  his  share. 

The  order  directed  payment  of  interest  at  the  rate  of  4  per  cent.  Reg.  Lib.  A. 
1817,  fol.  1689. 


[201]  MOHUN  V.  MOHUN.  Bdls.   March  6,  [1818]. 

[S.  C.  Wils.  Gh.  151.] — ^Testamentary  papers  in  this  form  : — "  I  leave  and  bequeath 
to  all  my  grandchildren,  and  share  and  share  alike ;  "  and  "  further,  I  appoint  T.  H. 
and  T.  E.  my  trustees  for  all  my  grandchildren  and  nieces ;  "  are  void  for  un- 
certainty, and  pass  no  interest  in  the  real  estate.  Persons  nominated  trustees  by 
an  instrument  which,  being  void,  passes  no  trust  fund,  not  allowed  costs,  as 
between  solicitor  and  cUent. 

John  Mohun  being  possessed  of  real  and  personal  estates,  made  his  will,  signed 
with  his  mark,  and  attested  by  three  witnesses,  in  the  following  words  ; — "  1  John 
'  Mohun  of  the  town  of  Cornforth,  do  make  this  my  last  will  and  testament.  I  leave 
'  and  bequeath  to  all  my  grandchildren,  and  share  and  share  alike.  As  witness  my 
"  and  seal  this  14th  day  of  April  1814."   On  the  same  day,  the  testator 

made  the  following  codicil  without  date,  but  attested  by  three  witnesses  : — "  And 
'  farther  I  appoint  Thomas  Saswell  and  Thomas  Eggleston  my  trustees  for  all  my 
grandchildren  and  nieces ;  as  witness  my  hand." 

On  the  day  following  the  date  of  the  will,  the  testator  died  leaving  nine  ^^nd- 
children  ;  and  administration  of  his  personal  estate  was  granted,  with  the  will  and 
codicil  annexed. 

The  bill  filed  by  some  of  the  grandchildren,  alleging  that  the  effect  of  the  will 
and  codicil  was  to  devise  and  bequeath  all  the  testator's  real  and  personal  estates  in 
Crust  for  his  grandchildren,  in  equal  shares,  charged  that  t*he  testator  intended  to 
leave  all  his  estates  to  his  grandchildren,  and  that  he  so  directed  his  will  to  be  made  ; 
but  that  the  person  who  wrote  the  will,  by  mistake  or  accident,  transposed  the  words 
*  all  to,"  and  wrote  "  to  all  my  grandchildren,"  instead  of  "  all  to  my  grandchildren." 
The  bill  prayed  that  the  will  wd  codicil  might  be  established,  and  the  rights  of  the 
parties  ascertained ;  an  account  of  rents  and  profits,  and  a  receiver. 

Thomas  Eggleston,  who  wrote  the  will,  deposed  that  the  [202]  testator  directed 
him  "  to  make  the  grandchildren  al!  alike  "  that  after  he  had  written  the  will, 
in  which  he  had  inserted  the  words  grand-nephews  and  nieces,  he  read  it  to  the 
testator,  who  remarked  "  that  is  wrong ;  it  is  grandchildren  " ;  upon  which  the 
witness  altered  the  words  grand-nephews  and  nieces  to  grandchildren,  and  again 
read  the  will  to  the  testator,  who  said  "  that  will  do  " ;  that  the  witness  afterwards 
recollecting  that  all  the  grandchildren  were  infants,  suggested  the  propriety  of 
appointing  trustees ;  and  at  the  testator's  request  drew  the  codicil,  naming  Haswell 
and  himself  for  that  purpose. 

Mr.  Bell  and  Mr.  Mascall  for  Che  plaintiffs ;  Mr.  Boupel  and  Mr.  Harrison 
for  the  other  grandchiMren ;  and  Mr.  Dowdeswell  for  the  nieces.  The  question 
is  whether  the  testamentary  intention,  which  indisputably  existed  in  the  testator, 
is  sufficiently  caressed  by  these  instruments.  The  words  *  leave  and  bequeatii " 
are  designed  as  an  exercise  of  the  testator's  power  of  devise  and  bequest ;  and 
bemg  unaccompanied  by  terms  of  restriction,  they  operate  on  all  that  was  the 
Bubject  of  that  power, — ^nis  whole  property,  real  and  personal.  The  mere  appoint- 
ment of  executors,  passes  a  testator's  property ;  and  the  appointment  of  trustees, 
whose  duty  would  be  analogous  to  the  office  of  executors,  must  be  equivalent.  The 
legal  estate  devolves  to  them,  the  beneficial  interest  being,  by  the  combined  operation 
of  the  two  instruments,  in  the  grandchildren  and  nieces.  The  whole  difficulty 
is  removed  by  the  transpmition  of  the  word  "  all,"  which,  in  its  present  situation, 
is  without  efiect,  the  term  grandchildren  necessarily  including  all  who  correspond 
to  that  description.    The  clause  "  I  leave  and  bequeath  all  to  my  grandchildren," 
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becomes  then  an  explicit  declaration  of  Che  testator's  intention  ;  and  the  codicil 
extends  the  bequest  to  the  nieces. 

Mr.  Agar  tor  the  heir  at  law.    The  Court  cannot  insert  or  transpose  woroe 
for  the  pur-[203]-pos6      disinheriting  the  heir ;  and  the  ecclesiastical  court  fau  \ 
decided  uat  the  trustees  are  not  exeeutors.  . 

The  Master  of  the  Bolls.   This  instrument  presents  ambiguity  of  every  kind, 
uncertainty  both  in  the  subject  and  in*  the  objects  of  the  bequest ;  who  are  to  take, 
and  what  is  to  be  taken.    The  Court  cannot  insert  or  transpose  words  for  the  purpoae  ■ 
of  giving  a  meaning  to  instruments  which  have  none. — The  Bill  must  be  die-  j 
missed.  (1) 

It  was  then  suggested  that  the  trustees  should  receive  costs  as  between  solicitor 
and  client. 

The  Master  of  the  Bolls  [Sir  Thomas  Plumer].    Where  the  Court  finds  both 
a  will  and  a  fund,  it  avails  itself  of  the  fund  to  relieve  the  difficulties  created  hj 
the  will ;  but  here  is  no  will ;  nothing  that  can  affect  the  real  estate.   Were  there  ; 
a  fund  in  the  hands  of  the  trustees  they  would  be  entitled  to  the  costs  as  proposed.  i 
but  they  are  trustees  of  a  nullity.  i 

BUI  dismissed,  with  costs  as  against  the  heir  at  law,  personal  representative,  | 
and  trustees. 

(1)  It  may  be  doubted  whether  even  after  the  transposition  suggested  the  inatru  I 
ments  would  amount  to  a  valid  devise  ;  in  a  case  where  a  man  seised  of  lands  which 
by  custom  were  devisable  by  parol,  made  a  parol  will  in  these  words,  "  I  give  all 
"  to  my  mother,  all  to  my  mother  " :  the  Court  held  that  the  word  "  all "  was  uncertain, 
and  not  sufficient  to  disinherit  an  heii',  and  that  the  lands  did  not  pass  by  the  will 
Bowman  v.  Milbanks,  1  Lev.  130 ;  1  Siderf.  191 ;  1  Keb.  719 ;  1  Eq.  Ca.  Ab.  207,  pL  1 
Some  questions  remotely  analogous  to  the  present,  in  which  the  principles  of  the 
civil  kkw  admitted  a  different  conclusion,  may  be  found  in  Dig.  lib.  28,  tit.  5, 1. 1,  2. 


An  action  having  been  commenced  in  1816,  the  PlaintifE  in  July  1817,  obtained 
a  verdict,  and  a  new  trial  having  been  ordered  on  21st  January  1818,  on  the 
9th  February,  the  Defendant  at  law  filed  a  bill  for  the  production  of  documents, 
which  he  had  given  notice  to  the  Plaintiff  to  produce  on  the  trial,  but  which 
were  not  then  produced,  the  commiEsion  day  at  the  assizes,  being  the  7th  of 
Marchy  a  motion  on  the  3d  March,  to  extend  the  common  injunction  to  stay  trial 
refused.— [See  3  Swans.  682  (App.).] 

By  deeds  of  lease  and  release  dated  the  30th  of  July  1790,  Sir  Tho.  Blackelt 
granted  to  John  Jarratt,  Bichard  Hird,  and  others  in  fee,  all  the  coal  mines  in 
Cold  Harbour  Farm,  and  also  "  in  the  several  lands  or  grounds  then  in  the  several 
tenures  or  occupations  of  widow  Kellett  and  son,  Abraham  "Walker'  and  other 
persons  named,  tenants  of  his  estate  at  Wibsey. 

At  the  date  of  the  release,  none  of  the  farms  were  in  the  occupation  of  persons 
corresponding  to  the  description  of  the  widow  Kellett  and  son,  but  one  had  been 
held  by  a  family  of  the  name  of  Kellett  since  1 742,  and  was  then  in  the  possession 
of  Joshua  Kellett,  the  son  of  a  widow  Kellett,  who  had  occupied  it  jointly  with  the 
brother  of  her  husband,  till  her  death  in  1788. 

In  1808  the  grantees  caused  pits  to  be  sunk,  and  a  steam  engine  to  be  erected, 
on  the  farm  so  occupied,  and  proceeding  to  olstain  coal,  oontanued  to  work  the 
mines  without  interruption  til!  1816,  when  the  Defendants,  devisees  of  Sir  Thomas 
Bladeett,  commenced  an  action  of  trespass  against  the  Plaintiff,  the  agent  of  the 
grantees,  in  respect  of  such  mining.  Previously  to  the  trial  of  the  action,  thi- 
Plaintiff  gave  notice  to  the  Defendants  to  produce  certain  documents,  tending  to 
prove  that  the  farm  in  question  passed  by  the  description  of  lands  in  the  occupation 
of  the  widow  Kellett  and  son,  but  they  were  not  produced,  and  the  Defendants 
obtained  a  verdict.  On  the  23d  of  January  last,  the  Court  of  King's  Bench,  in 
consequence  of  the  rejection  at  the  trial  of  evidence  tendered  by  the  Plaintiff, 
ordered  a  new  trial  {Beaumont  and  wife  v.  Field,  1  Barn.  ^  Aid.  247),  which 
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Wis  expected  [206]  to  take  place  at  the  ensuing  York  assices,  the  feommiaakm-day 
being  the  7th.  of  March. 

The  bill  filed  on  the  9th  of  F^truary  last,  stating  these  facts,  and  that  the  farm 
in  question  was  described,  in  the  rent-books  and  other  documents  relating  to  the 
estate  of  Sir  Tlumas  Blackett,  as  in  the  occupatioa  of  widow  KelUtt ;  and  charging 
that  the  Defendant)  had  in  their  custody  or  power,  divers  deeds,  leases,  rent-book». 
and  other  documents,  by  which  it  would  &pipe&r  that  they  ought  not  to  maintain 
their  action  against  the  Plaintiff,  prayed  an  account  and  production  of  such  deeds 
&c.,  and  an  injunction. 

The  common  injunction  having  been  obtained  for  want  of  answer,  the  Platntif! 
on  the  2Sth  of  Februcary,  moved  before  the  Vice-Chancellor,  that  it  might  be  extended 
to  stay  trial,  and  his  Honor  having  refused  the  order  (Field  v.  Beaumont  dt  Ux^ 
3  Madd.  102),  the  motion  was  now  made  before  the  Lord  Chancellor. 

Mr.  Bell^  Mr.  UecUd,  and  Mr.  Buck  in  support  of  the  motion.  The  question 
is,  whether  the  Court  will  not,  on  the  trial  ol  a  right,  secure  to  parties  appl^nng 
in  conformity  to  its  rules,  the  production  of  evidence  necessary  to  a  just  decision 't 
Tlie  importance  of  these  documents  is  obvious ;  to  ascertain  the  tenants  of  particular 
lands  at  a  given  time,  the  proper  evidence  is  the  steward's  books.  Is  it  consistent 
with  justice  that  the  Defendants,  profiting  by  their  refusal  to  produce  the  documents, 
which  cannot  be  withheld  without  a  violation  of  the  moral  duty  of  a  landlord  towards 
liis  tenant,  shall  compel  us  to  a  trial  of  the  question  with  imperfect  proof  1 

No  delay  is  imputable  to  the  Plaintiff.  Before  the  first  trial,  he  had  no  reason 
to  apprehend  that  the  Defendants  [206]  would  refuse  to  assist  the  justice  of  the 
ease  by  the  production  of  the  evidence  which  he  required.  After  the  verdict  it 
would  have  been  vain  to  proceed  in  this  Court  for  compelling  the  production,  till 
the  court  of  law  had  granted  a  new  trial;  Whitmore  v.  Thomton(3  Price,  231). 
*  Where  there  is  no  trial  to  be  had,  there  can  be  no  discovery  to  be  sought ;  and 
"  if  a  verdict  had  passed  simpliciter  without  more,  a  bill  then  filed  for  a  discovery 
~  might  be  demurred  to,  for  there  could  be  no  discovery,  any  more  than  as  to  a 
"matter  not  at  issue."  (Per  Richards,  Baron,  p.  248.)  The  rule  for  a  new  trial 
was  not  made  absolute  till  the  2l8t  of  January,  and  on  the  9th  of  February  the 
bill  is  filed.  Even  if  delay  had  been  practised,  the  Court  would  grant  the  order 
on  terms.    No  evil  can  ensue  from  the  postponement  of  the  trial  till  the  next  assises. 

The  application  to  extend  the  injunction  to  stay  trial,  U  always  successful,  unless 
opposed  by  special  circumstances,  and  the  affidavit  in  support  of  the  motion  may 
be  filed  so  late  as  the  previous  day.   Jones  v.  (8  Ves.  46). 

Sir  Samuel  Bomilly,  Mr.  Hart^  and  Mr.  Wingfi  Id,  against  the  motion.  After 
the  delay  practised  by  the  Plaintiff,  the  Court  will  not  afford  the  extraordinary 
aid  soticited. — JnJuly  1817,  notice  was  given  for  the^roduction  of  these  documents  ; 
the  PlaintilE  therefore,  insisting  on  them  as  material,  must  admit  that  he  was  at 
that  time  at  least  (how  much  earlier  appears  not),  apprized  of  their  materiality  :  but 
he  has  since  taken  no  means  to  obtain  them ;  nor  is  it  even  proved  that  at  the 
trial  they  were  called  for  by  his  counsel.  Can  he  now  on  an  application,  within  ii 
few  days  of  the  assizes,  be  permitted  to  postpone  the  second  trial,  upon  the  sole 
ground  of  the  want  of  this  evidence  1  (See  Blacoe  v.  WUkinson,  13  Ves.  454.)  The 
Court  would  hesitate  to  grant  that  indulgence,  even  had  the  Plaintiff  [207]  recently 
obtained  a  knowledge  of  the  existence  of  these  papers  ;  but  after  a  delay  of  nearly 
two  years  must,  without  hesitation,  refuse  it. 

It  is  not  easy  to  understand  how  these  documents  can  be  material  :  at  least, 
the  circumstances  which  they  are  stated  to  prove  must,  if  true,  be  capable  of  other 
proof ;  and  no  necessity  can  arise  for  the  admission  of  this  evidence,  in  order  to 
the  attainment  of  the  justice  of  the  case. 

The  authority  cited  {Jones  v.   ,  8  Ves.  4G),  refers  only  to  the  common 

affidavit,  that  the  party  believes  the  discovery  to  be  material,  and  is  not  applicable 
to  affidavits  of  special  circumstances. 

The  Lord  Chancellor  [EldonJ.  As  I  understand  this  case,  in  the  year  1790, 
a  grant  was  made  of  coal  minra  under  different  farms  described  in  the  deed ;  and 
among  the  rest,  of  mines,  under  a  farm  described  as  in  the  occupation  of  the  widow 
KelUtt  and  son.  The  question,  what  are  the  mineK  under  lands  so  occupied,  is  a 
mere  question  of  fact,  and  may  undoubtedly  be  decided  by  evidence  dehors  the 
d<>ed.   It  is  said,  that  before  1790.  the  widow  Kflhit  and  her  i-on  occupied  the 
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lands  to  the  mmerals  under  which  this  contested  claim  is  made,  occupying  them 
by  virtue  of  one  demise,  and  on  payment  of  one  entire  rent ;  and  that  fact  is  alleged 
to  be  material  to  establish  the  right  for  which  the  Pla.ntifE  contends.  This  at 
least  is  clear,  that  the  Grantees,  whose  agent  the  Plaintiff  is,  had  actually  worked 
the  mines  on  these  premises  from  1808  till  1816,  when  the  action  of  trespass  wu 
commenced  ;  and  that  that  action,  not  commenced  till  then,  was  not  Drought 
Co  trial  till  1817.  On  the  eSect  of  these  [208]  circumstances  of  time,  it  was  for 
the  Jury  to  decide ;  but  it  has  been  very  correctly  stated  at  the  Bar,  that  if  the 
Defendants  had  filed  a  bill  to  stay  the  working  of  these  mines,  this  Court,  now 
in  the  habit  of  granting  injunctions  in  cases  of  trespass  (see  19  Ves.  146,  147.  Grey 
V.  The  Duk*  of  Northumberland,  17  Ves.  281,  and  the  cases  there  cited)  as  well 
as  of  waste,  must  have  refused  an  injunction  to  parties  who  had  permitted  these 
operations  to  proceed  from  1808  till  1816  without  interruption.  To  stop  the  working 
of  a  coal  mine  is  a  serious  injury ;  and  the  expenditure  incurred  in  the  course  of 
eight  years,  would  raise  an  equitable  ground  to  prevent  the  hasty  interferenee 
of  the  Court.  The  Defendants  would  luve  been  du'ected  first  to  bring  an  action, 
and  to  return  when  the  result  of  the  trial  had  enabled  the  Court  better  to  deal  with 
the  application.  In  1817,  thev  proceed  to  trial ;  and  clear  as  it  is  that  this  discovery 
is  extremely  material,  the  Plaintiff,  instead  of  adopting  from  the  beginning  the 
usual  mode  of  compelling  a  discovery  here,  gives  notice  to  the  Plaintiffs  at  law 
to  produce  the  rent  rolls,  and  other  documents  :  but  the  construction  of  the  affidavits, 
though  critically  correct,  is  strained,  by  which  they  are  understood  as  amounting 
to  a  statement,  that  the  production  was  not  required  at  the  trial.  It  is  true,  that 
the  fact  might  probably  be  established  to  a  certain  extent  by  the  evidence  of  witnessee 


would  be  as  satisfactory  as  the  evidence  in  the  possession  of  the  landlord.  No  bill 
for  a  discoverv,  however,  was  filed :  and  while  it  must  have  been  known  that  the  notice 
to  produce  tne  documents  was  nugatory,  in  the  event  of  non-production  at  the 
trial,  unless  the  Plaintiff  was  prepared  with  parol  evidence  of  their  contents,  no 
attempt  was  made  to  give  such  evidence  ;  nor  did  the  [209]  Plaintiff  obtain  a  sub- 
poena duces  tecum,  which,  according  to  the  present  determinations  at  law,  it  would 
not  be  discreet  to  disobey ;  for  though  the  party  may  in  Oourt  object  to  produce 
the  documents,  yet,  if  the  objection  is  over-ruled,  the  Court  will  compel  the  produc- 
tion.   (Amey  v.  Long,  9  East,  473.) 

If  the  Defendants  had  come  to  this  Court  immediately  after  the  trial,  stating 
that  the  impediment  which  previously  existed  was  removed,  by  the  verdict  they  had 
obtained,  and  praying  an  injunction  against  repeated  trespass,  it  may  be  worth 
their  consideration,  whether,  if  it  had  been  satisfactorily  established  that  they 
would  not  at  the  trial  make  a  production  necessary  to  the  fairness  of  the  decision, 
this  Court  would  have  granted  ui  injunction.  It  is  another  question  what  I  am 
to  do  with  the  present  bill.  On  the  motion  for  a  new  trial,  I  cannot  thmk  that  the 
Court  of  King's  Bench  would  be  influenced  by  the  production  or  non-production 
of  the  documents  ;  they  would  have  said  only  that  other  measures  should  have  been 
adopted  to  enforce  production  ;  but  on  the  ground  that  the  Judge  rejected  evidence 
which  he  ought  to  have  received  and  laid  before  the  jury,  that  Court  granted  a  new 
trial.  Now  without  referring  to  the  case  in  the  Exchequer  {Whiimore  v.  Thornton, 
3  Price,  231),  I  entertain  no  doubt  that  after  the  trial,  with  proper  and  apt  charges, 
a  bill  might  have  been  filed  in  this  Court  to  compel  the  production  of  these  doeuments. 
to  which  a  demurrer  would  not  have  been  allowed.  That  proposition  in  no  degree 
impeaches  the  judgment  of  the  Court  of  Exchequer,  that  a  bill  stating  only  that  a 
verdict  has  passed  against  the  Plaintiff,  and  praying  a  diBcovery,  without  imputing 
a  violation  of  the  duties  arising  from  the  relation  between  the  parties,  could  not  Ik 
sustained.  I  do  not  mean  to  dispute  that  doctrine  ;  but  considering  the  mutual 
obligations  of  landlord  and  tenant,  this  is  a  different  case,  [210]  and  a  bUI  might  have 
been  sustained  in  this  Court  for  relief  and  for  discovery.  Then  it  is  said,  that  pending 
the  application  for  a  new  trial  no  one  could  have  advised  the  Defendant  at  law  to 
file  a  bill.  Now,  in  my  opinion,  the  attempt  to  obtain  a  new  trial,  after  being  foiled 
in  compelling  the  production  of  these  documents  which  he  believed  to  be  necessary 
evidence,  was  a  reason  for  filing  a  bill ;  and  I  think  there  was  nesUgence  in  this 
respect,  though  I  am  far  from  imputing  blame  to  any  one.  The  Court  of  King's 
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Bench,  from  the  state  of  their  business,  did  not  give  judgment  on  the  motion  for  a 
new  txial  till  the  2l8t  of  January,  and  daring  all  that  time  no  bill  for  a  discovery  was 
filed.  Having  obtained  the  judgment  of  that  Court,  the  Defendant  at  law  then 
files  the  bill  and  within  a  few  days  of  the  trial  makes  this  application.  My  opinion 
is  that  the  Vice  Chancellor  was  right.  In  strictness,  I  cannot  stay  the  trial  becauRP 
the  Defendants  withhold  this  evidence  ;  but  it  will  be  for  them  to  consider,  whether, 
should  they,  refusing  the  production,  obtain  another  verdict,  and  then  apply  here 
for  an  injunction  against  future  trespasses,  it  may  not  be  a  subject  of  discussion  in 
this  Court,  what  is  to  be  the  effect  of  a  verdict  in  a  mere  action  of  trespass,  on  an 
equitable  right,  after  such  length  of  possession. 

Motion  refused  with  costs,  the  Defendants  undertaking  to  produce  the  documents 
on  oath  at  the  trial.— Beg.  Lib.  A.  1817,  fol.  593. 

[211]  GoLDSMiD  V.  tioLDflMiD.   Bdls.   March  4,  9,  [1818]. 

[See  3  Swane.  681  (App.).] 

G.  having  by  marriage  articles  covenanted  that  if  he  died  in  the  life  of  his  wife, 
his  executors  should  within  three  months  after  his  decease  pay  to  her  £3000. 
and  having  by  his  will  given  all  his  property  to  his  executors,  in  trust,  after  pay- 
ment of  his  debts,  at  the  expiration  of  three  years  from  his  decease,  to  divide  it 
'  in  such  ways,  shares,  and  proportions  as  to  them  shall  appear  right,"  on  his 
death  during  the  life  of  his  wife,  the  exeoutora  having  died  or  renounced,  his 
property  is  divisible  according  to  the  statute  of  distribution,  and  the  widow's 
distributive  share  exceeding  £3000  is  a  performance  of  the  covenant  m  the  marriage 
articles. 

By  articles  of  agreement  dated  the  28th  of  March  1791,  executed  in  contempla- 
tion of  marriage  with  the  Defendant  MarGui  Goldsmid  (which  was  afterwards 
nlenmised),  Abraham  Goldsmid  the  younger  covenanted,  that  in  case  he  should 
die  in  her  life,  his  executors  or  administrators  should,  within  three  calendar  months 
next  after  his  decease,  pay  to  MarUta  Gddsmid,  her  executors,  &c. ,  the  sum  of  £3000. 

On  the  9th  of  July  1812,  Abraham  Goldsmid  ^ed,  leaving  hie  wife  surviving. 
His  will,  dated  the  23d  of  July  1800,  was  in  the  following  worM  : — "  I  desire  all  my 
"  debts  to  be  paid,  and  as  to  my  worldly  estate  of  all  kinds,  I  dispose  thereof  as  follows  : 
'  Having  the  highest  opinion  of  the  honor  and  discretion  of  my  executors  hereinafter 
'  named,  and  satisfied  that  they  will  to  the  utmost  exert  themselves  for  the  benefit 
'  of  my  family,  I  nominate  and  appoint  my  good  relations  and  friends,  that  is  to  say, 

*  my  father  George  Goldsmid,  Iktniel  Eliason,  Benjamin  Goldsmid,  and  Abraham 
'  Goldsmid,  joint  executors  of  this  my  will,  and  guardians  of  my  minor  children ; 

and  I  give  to  my  sud  exeoutois  all  my  estate  and  effects,  of  what  nature,  kind,  or 
"  quality  soever,  to  hold  to  them  and  the  survivors  of  them,  in  trust,  and  to  and  for 

*  tne  several  enda,  intraits,  and  purposes  following  ;  that  is  to  say,  as  it  is  my  wish 
"  not  to  witiidraw  my  capital  for  three  years  after  my  decease,  I  desire  !my  executors 

*  will  not  do  so,  but  during  that  space,  take  out  and  apply  only  so  much  as  they 
'  shall  deem  necessary  to  defray  the  expenses  of  my  funeral,  pay  my  debts,  and  give 
"  to  charities,  which  I  hereby  authoriee  them  to  do  to  any  extent  they  may  [212]  think 
^  right,  and  also  what  may  be  deemed  by  them  necessary  for  the  support  of  my  wife 
"  and  family  ;  and  from  and  immediately  after  the  expiration  of  three  years,  upon 
^  trust  to  divide  my  property  of  all  kinds,  in  such  ways,  shares,  and  proportions  as 
'  to  them  shall  appear  right ;  and  I  declare  my  mind  and  will  to  be,  that  if  any  of  my 

*  family  shall  dispute  such  division,  and  bring  any  action  or  suit  against  my  executors 
"  and  trustees,  or  any  of  them,  then  uid  in  such  case  my  mind  and  will  is,  that  such 

parties  shall  forfeit  and  lose  all  right  and  title  to  any  part  of  my  estate  and  effects, 
"  and  shall  be  for  ever  excluded  therefrom  ;  and  I  declare  my  mind  to  be,  that  my 
"  executors  and  trustees  may  leave  any  matter  in  dispute  concerning  my  estate  and 
*■  effects,  if  any  shall  be,  to  arbitration  in  the  common  and  usual  way." 

Benjamin  and  Abraham  Goldsmid  having  died  in  the  life  of  the  testator,  and 
Eliason  declining  to  act,  George  Goldsmid  alone  proved  the  will,  but  never  undertook 
the  discretionary  trusts  ;  on  his  death  in  X'^ctfrniwr  1812,  Eliason  renouncing  probate, 
administration  with  the  will  annexed  was  granted  to  Martha  Goldsmid  the  widow 
of  the  testator,  and  the  Plaintiff  John  Goldsmid  his  eldest  son. 

The  bill  filed  by  the  children  of  the  testator  against  his  widow,  prayed  a  declara^ 
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tion,  tb&t  under  the  circumstances  liis  personal  estate  ought  to  be  distributed  in  a 
course  of  administration,  as  if  he  had  died  intestate,  and  that  the  Defendant  was  not 
entitled  to  the  sum  of  £3000  by  virtue  of  the  marriage  articles,  as  a  debt  out  of  the 
tntator's  personal  estate,  and  also  to  a  distributive  share  of  )iis  personal  estatp. 
in  (titse  it  should  amount  to  more  than  £3000. 

Mr.  Bell  and  Mr.  Perkins  for  the  Plaintiffs.  In  consequence  of  the  death  of 
three  of  the  executors,  and  the  renunciation  of  the  fourth,  no  persons  remaining  to 
whom  the  testator  had  confided  the  discretionary  distribution  of  his  property,  that 
trust  cannot  be  executed.  [213]  ^he  distribution  of  his  estate,  therefore,  having 
become  impracticable  in  the  manner  presoribed,  must  be  made  under  the  statute 
(22  &  23  Car.  2,  c.  10). 

Assuming  the  fact  of  an  intestacy,  the  question  is,  whether  the  Defendant  is 
entitled  to  the  sum  of  £3000  secured  by  the  marriage  articles,  in  addition  to  her 
distributive  share  %  Upon  the  principle  of  decided  cases,  that  share  is  a  satisfaction 
of  the  covenant.  Bla/MLy  v.  Widmore  (1  P.  Wnu.  324 ;  2  Vern.  709),  Lee  v.  D'AraiUa 
(1  Ves.Sm.  1.  S.  C.  under  the  nameof  £00  v.  CoXy  3  Atk.  419),  Garthshore  v.  ChtUie 
(10  Ves.  1).  In  the  latter  case,  after  a  review  of  all  the  authorities,  the  two  former 
decisions  are  declared  to  be  unshaken  (p.  14).  The  rule  is,  that  if,  on  a  division 
of  the  covenantor's  property  at  his  decease  under  the  statute  of  distribution,  a 
portion  equal  in  amount  to  the  stipulated  sum  devolves  to  the  party  claiming  by  the 
covenant,  that  is  a  satisfaction,  or  more  properly  a  performance,  of  the  covenant. 
(For  the  distinction  between  performance  and  satisfaction,  and  its  consequences, 
see  Mr.  Cox's  note  to  Blandy  v.  Vfidmore.)  The  substance  of  the  agreement  is. 
that  a  given  sum  shall  be  paid  to  his  wife  after  his  death  ;  if  she  receives  that  sum. 
the  covenant  is  performect  Nor  is  it  material  whether  the  benefit  accrues  by  the 
want  of  a  will,  or  by  the  failure  of  a  bequest,  as  on  the  death  of  a  legatee  in  the  life 
of  the  testator. 

The  conclusion,  which  is  clear,  therefore,  considering  this  as  a  case  of  virtual 
intestacy,  follows  equally  from  the  manifest  design  of  the  will,  that  whatever  benefit 

might  accrue  to  the  wife  under  the  discretionary  authority  confided  to  the  executors, 
should  be  a  satisfaction  of  the  covenant.  The  express  direction  is,  that  any  of  his 
family  who  shall  dispute  the  division  made  by  the  executors,  shall  forfeit  all  right 
to  any  part  of  his  estate.  If  then  the  executors  had  given  to  the  Defendant  £5000. 
without  declaring  £214]  it  to  be  in  satisfaction  of  the  covenant,  she  could  not  have 
claimed  the  £3000.  That  claim  disturbing  the  arrangement  of  the  executors, 
would  have  subjected  her  to  the  forfeiture  denounced  by  the  testator.  Under  the 
will,  therefore,  she  could  not  take  both  sums ;  and  no  argument  can  be  thence 
deduced  to  exclude,  in  this  instance,  the  application  of  the  rme  which  prevails  in  all 
cases  of  intestacy. 

Mr.  Hart  and  Mr.  Parker  for  the  Defenduit.  The  cases  oited  are  not  analogous 
to  the  present.  In  them  the  question  arose  on  an  intestacy,  here  it  arises  on  a  will. 
The  distinction  is  recognized  in  Haynes  v.  Mico  (1  Bro.  C.  C.  129)  ;  and  the  principle 
of  that  decision  must  prevail  in  this  instance.  There  a  husband  who,  before  his 
marriage,  had  executed  a  bond  for  securing  to  his  wife,  in  the  event  of  her  surviving 
him,  £300  payable  in  a  month  after  his  decease,  having  bequeathed  to  her  £500 
payable  in  six  months  after  his  decease.  Lord  Thurlow  held  the  widow  entitled  to  both 
sums.  Had  the  husband  died  intestate,  the  widow's  distributive  share,  exceeding 
£300,  would,  on  the  authority  of  the  cases  cited,  have  been  a  satisfaction  of  the  sum 
secured  by  the  bond  ;  but  the  Lord  Chancellor  proceeded  on  the  distinction  between 
fui  intestacy  and  a  will. 

The  Court  cannot  overbok  the  will  and  consider  the  testator  as  having  died 
intestate  ;  but  must  execute  the  discretionary  trusts  confided  by  him  to  his  executors, 
which,  by  unforeseen  events,  can  no  longer  be  performed  by  them.  Upon  that 
instrument  the  intention  is  clear.  The  will  authorizes  the  trustees  to  withdraw 
from  his  trade  so  much  of  the  testator's  capital  as  was  necessary  for  the  payment 
of  his  debts ;  and  the  discretionary  distribution  of  the  residue  is  not  to  be  effected 
till  the  expiration  of  three  years.  At  the  death  of  the  testator,  the  sum  of  £3000 
was  a  debt  [2161  <iue  to  the  Defendant ;  the  Court  cannot  suppose  the  testator 
ignorant  that  it  was  a  debt :  by  the  express  provisions  of  the  will,  therefore,  it  must 
be  defrayed  before  the  discretionary  distribution  commences.  The  testator  oould 
not  intend  that  precarious  unknown  shore,  which  in  their  discretion  the  trustees 
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might,  at  the  end  of  three  years,  apportion  to  the  widow,  as  a  aatiafactioii  for  a 
present  debt  The  PlaiutifE's  case  is  grounded  entirely  on  the  assumption  of  an 
intestacy.  Heie  is  neither  intestacy  nor  ^uasi  intestacy.  The  will  vests  the  pro- 
perty in  the  executors,  but  the  trust  beingjoint,  and  therefore  incapable  of  execution 
by  uie  survivors,  now  devolves  upon  the  Court,  which  in  such  cases  always  removes 
the  uncertainty  by  resorting  to  the  statute  as  the  rule  of  distribution.  Oreen  v. 
Howard  (1  Bro.  C.  C.  31).  The  direction  that  the  capital  shall  remain  in  the  trade 
during  three  years,  is  imperative  on  the  Court  as  well  as  the  executors ;  distri- 
bution cannot  be  made  till  the  expiration  of  that  period ;  in  the  mean  time  the 
Defendant  is  entitled  to  payment  of  the  £3000  as  a  debt.  When  the  period  of  dis- 
tribution arrives,  the  Court  will  not  impute  the  payment  of  that  debt  as  the  receipt 
of  a  portion  of  the  residue. 

Mr.  Bell  in  reply.  The  existence  of  a  will  which  events  have  rendered  inoperative 
pannot  prevent  intestacy. 

Even  conceding  that  tiie  sum  of  £3000  is  a  debt,  and  that  the  widow  claims 
under  the  will,  what  prevents  the  application  of  the  rule,  that  a  debt  is  satisfied  by  a 
legacy  of  an  equal  or  greater  amount  1  A  direction  for  the  payment  of  debts  is 
clearly  not  sufficient.  The  instances  in  which  the  Court  has  established  an  ex- 
ception to  that  doctrine  proceed  on  the  peculiar  nature  of  the  debt ;  as  in 
[216]  Chancey's  case  (1  P.  Wms.  408),  and  Richardson  v.  Cfreese  (3  Atk.  65 ;  and 
see  Wallace  v.  Pomfret,  11  Ves.  542),  where  the  debt  consisted  of  wages,  a  growing 
and  in  part  future  claim. 

But  the  true  view  of  this  case  is  as  a  case  of  intestacy  ;  and  then  the  authorities 
cited  are  conclusive. 

March  9.  The  MasUr  of  the  Bolls  [Sir  Thomas  Plumer].  The  bill  is  filed  by 
the  six  children  of  Abraham  Goldsmid  the  younger,  against  his  widow  Martha 
Goldsmid,  co-administratrix  of  his  effects  with  his  eldest  son ;  and  the  object  of 
the  suit  is  to  obtain  a  decree,  first,  that  the  personal  estate  of  Abraham  Goldsmid 
shall  be  administered  as  in  case  of  intestacy ;  secondly,  that  Martha  Goldsmid, 
taking  her  distributive  share  under  the  statute,  is  excluded  from  all  right  to  the 
£3000  secured  to  her  by  the  marriage  articles.  The  single  question  is,  Whether, 
on  the  comparison  of  the  marriage  articles  and  the  will,  the  widow  is  entitled  to 
both  the  provision  which,  by  the  former,  the  husband  covenanted  to  make  in  her 
favor,  and  her  distributive  share  of  the  personal  estate  1  or  whether  the  latter  is 
to  be  considered  either  performance  or  satisfaction  of  the  covenant  ?  It  is  not 
disputed,  but  distinctly  admitted  by  the  Defendant,  that  in  the  actual  event,  the 
statute  of  distribution  is  the  rule  and  guide  for  dividing  the  personal  estate,  the 
discretionary  distribution  intended  by  the  testator  having,  under  the  circum- 
stances, become  impracticable,  and  no  trusts  existing  which  can  be  sustained  or 
carried  into  executioiL  The  first  object  of  the  bill  therefore  is  matter  of  course ; 
distribution  by  the  executors  not  having  taken  place,  and  being  now  impossible, 
the  personal  property,  though  given  to  the  executors,  must  be  distributed  by  the 
only  rule  that  can  be  resorted  to  for  that  purpose,  the  statute  of  distribution.  The 
question,  therefore,  is,  assuming  the  fact  that  the  amount  of  the  widow's  distributive 
share  [217]  exceeds  £3000.  whether  she  is  entitled  first  to  that  sum  as  a  debt  under 
the  articles,  and  then  to  her  proportion  of  the  remaining  assets ;  or  whether  her 
distributive  share  of  the  whole  personal  estate  is  either  a  performance  or  satisfaction 
of  the  covenant  contained  in  the  articles  ? 

In  the  examination  of  this  question,  the  Court  is  not  at  liberty  to  proceed  as  if  it 
were  entirely  open.  Considering  the  nature  of  the  claim  to  the  provision  under 
the  articles  on  the  one  hand,  and  the  distributive  share  under  the  statute  on  the 
other ;  the  first  derived  under  a  contract,  a  specialty  debt,  payable  in  preference 
to  all  legacies,  and  even  simple  contract  debts ;  the  latter,  a  right  to  receive  the 
residue  after  payment  of  debts,  derived,  not  from  the  husband,  but  from  the  law 
distributing  the  estate,  and,  as  Lord  Eardwicke  observes,  making  a  will  for  him 
who  has  made  none  for  himself  :  Considerable  doubt  might  have  Been  entertained 
whether,  of  two  claims  in  their  nature  so  distinct,  the  satisfaction  oi  one  could  be 
considered  a  satisfaction  of  the  other.  But  the  Court  cannot  now  so  discuss  a 
question,  which  for  more  than  a  century  has  been  at  rest.  The  rule  is  clearly  this  : 
that  the  distributive  share  of  the  widow,  in  the  case  of  absolute  intestacy,  is  con- 
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sidered  as  performance  of  a  covenant  by  which  the  husband  had  underti^n  that 

she  should  receive  a  fixed  sum  at  his  death,  provided  that  her  share  is  equal  to  that 
sum.  I  state  that  the  question  is  at  rest ;  because  I  consider  that  rule  conclusively 
established  by  the  case  of  Blandy  v.  Widmore  (1  P.  Wms.  324 ;  2  Vern.  709),  in 
which  the  judgment  of  Sir  John  Trevor  was  affirmed,  and  on  a  rehearing,  re-affirmed, 
by  Lord  Cowper.  More  than  a  century  has  since  elapsed,  and  the  subject  has  been 
frequently  under  the  review  of  the  most  distinguished  judges,  of  Lord  Hardwicke, 
Ijonl  Thurlotc,  Lord  AlvanUt/,  and  the  present  Lord  Chancellor ;  and  I  am 
warranted  by  the  expressions  of  his  Lordship  in  Garthshore  t.  Chalie  (10  Ve$.  1), 
[2181  when  I  say  that  that  case  ia  unshaken.  The  rule  was  recognised  by  Loitl 
Hardwiche  in  Lee  v.  D'Aranda  (1  Ves.  Sen.  I  ;  3  Atk.  419),  and  again  in  Barrett 
v.  Beckford  (1  Ves.  Sen.  519) ;  and  though  the  subsequent  authorities  of  Eaifiui 
V,  Mico  (1  Bro.  0.  C.  129),  and  Devese  v.  Pontet  (Pre.  in  Cha.  ed.  Finch,  p. 
240,  n.  ;  1  Cox,  188),  have  decided  that,  in  the  case  of  testacy,  what  was  given 
should  not  operate  as  performance  or  satisfaction  of  what  was  due,  those  decisions, 
grounded  on  particular  circumstances,  are  so  far  from  impeaching  the  rule,  that 
they  expressly  recognise  it.  The  only  question  now  is.  Whether  a  distinction  can 
be  made  in  the  present  case,  the  widow  taking  her  distributive  share  under  not 
an  absolute,  but  a  quasi,  intestacy ;  where  the  purpose  of  the  testator  being  dis- 
appointed, a  virtual  intestacy  ensues,  and  the  statute  is  the  guide  of  distribution. 

The  principle  of  the  decisions  is  most  clearly  explained  in  the  able  review  of 
them  by  the  Lord  Chancellor  in  the  last  case  on  the  subject.  Admitting  that  it 
would  origLually  have  been  extremely  difficult  to  answer  the  argument  of  Serjeant 
Hooper,  in  Blavdy  v.  Widmore,  Lord  Eldon  says, — "  Those  cases  are  distinct 
authorities,  that  where  a  husband  covenaDts  to  leave,  or  to  pay  at  his  death,  a 
"  sum  of  money  to  a  person  who,  ind^odent  of  that  engagement,  by  the  relation 
'  between  them,  and  the  provision  of  the  law  attaching  upon  it,  will  take  a  provisioii, 
*  the  covenant  is  to  be  construed  with  reference  to  that."  (10  Ves.  13.)  Consider- 
ing the  contract  as  made  with  that  reference,  it  must  be  interpreted  as  intended  to 
regulate  what  the  widow  is  to  receive ;  and,  consequently,  when  the  event  of  in- 
testacy ensues,  the  single  question  is.  Does  she  not  obtain  that  for  which  she  con- 
tracts! ?  If  the  object  of  the  covenant  is,  that  the  executors  of  the  husband  shall 
pay  to  the  widow  a  given  sum,  and  in  her  character  of  widow,  created  by  the  same 
marriage  contract,  she  in  fact  obtains  [219]  from  the  executor  or  administrator 
that  sum,  the  Court  is  bound  to  consider  that  as  a  payment  under  the  covenant 
These  are  not  cases  of  an  ordinary  debt :  during  the  life  of  the  husband,  there  a 
no  breach  of  the  covenant,  no  debt :  the  covenant  is  to  pay  after  his  death ;  and 
the  inquiry  is,  not  whether  the  payment  of  the  distributive  share  is  satisfaction, 
but,  a  question  perfectly  distinct,  whether  it  is  performance.  An  important  dis- 
tinction exists  between  satisfaction  and  performance.  Satisfaction  supposes 
intention  ;  it  is  something  different  from  the  subject  of  the  contract,  and  sub- 
stituted for  it ;  and  the  question  always  arises.  Was  the  thing  done  intended  as 
a  substitute  for  the  thing  covenanted  %  a  question  entirely  of  intent :  but  with 
reference  to  performance,  the  question  is,  Has  that  identical  act  which  the  ptrty 
contracted  to  do  been  done  1  What  sum  was  the  widow  to  receive  ;  and  when  t 
If  she  has  received  the  sum  6tipulated,  and  at  the  time  stipulated,  namely,  on  the 
death  of  her  husband,  from  his  assets,  the  contract  is  performed.  That  is  the 
principle  of  the  cases  of  Blandy  v.  Wtdmore,  and  the  rest  of  that  class. 

The  cases  of  Haynes  v.  Mico,  and  Devese  v.  Pontet,  it  is  not  necessary  to  examine 
critically :  they  range  under  a  different  principle.  The  question  there  was.  What 
was  to  be  the  effect,  not  of  intestacy,  but  of  testacy.  The  proceeding  in  the  former 
seems  somewhat  extraordinary. — Lord  Thwlow  first  delivered  an  opinion  strongly 
recognizing  the  whole  doctrine  established  in  the  case  of  intestacy,  and  applying  it 
to  the  case  of  testacy  ;  distinguishing  between  a  covenant  and  a  debt,  and  stating 
the  question  to  be  of  performance,  not  of  satisfaction.  We  have  certainly  not  a 
very  correct  account  of  what  passed  on  a  future  day ;  for  without  answering  his 
own  reasons,  he  is  represented  as  placing  the  case  on  a  different  ground,  assimilating 
the  claim  to  an  ordinary  debt,  and  considering  it  as  a  question  of  satisfaction.  That 
was  not  the  view  which  the  former  authorities  required.    The  question  was. 
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Whether  [220]  testator  had  perfomied  his  contract  that  the  vidow  should 
receive  at  his  death  £3000.  In  Devese  y.  Pontet,  Lord  Kenyan  proceeds  on  the 
ground  of  satisfaction,  not  of  performance.  On  that  case,  it  is  sufficient  to  observe, 
with  Lord  Eldon,  that  the  covenant  was  entire,  and  could  not  be  satisfied  by  the 
prorision  in  the  will ;  because,  under  the  covenant,  the  birth  of  issue  would  reduce 
the  wife's  interest  to  a  life  estate.  In  Garthshore  v.  Chalie,  the  whole  doctrine  was 
inTtttigsted  to  its  origin,  and  the  principles  on  which  it  rests  ascertained — principles 
such  as  I  have  stated.  In  cases  of  this  description,  construing  the  covenant  with 
reference  to  the  nature  of  it,  and  to  that  which  alone  gives  to  the  widow  any  title, 
the  contract  of  marriage,  the  question  must  always  be,  Is  the  covenant  performed  % 

Assuming  this  to  be  the  clear  doctrine  of  the  Court,  does  any  distinction  exist 
between  the  present  case  and  those  by  which  that  doctrine  is  established  1  Does 
not  the  widow  take  the  same  interest,  from  the  same  source  ? — her  interest  under 
the  statute,  as  in  those  cases,  precisely  the  same  share,  and  in  her  character  of 
widow,  arising  from  the  marriage  contract  ?  So  far  the  cases  are  identical  :  she 
takes,  not  through  the  testator's  intent,  but  through  the  operation  of  law ;  for 
though  the  testator  has  not  died  intestate,  but  intended  distribution  by  the 
discretion  of  his  executors,  yet  that  course  being  now  impracticable,  the  rule  of 
distribution  is  the  same  as  in  case  of  intestacy.  She  takes,  therefore,  not  by  virtue 
of  the  testator's  intention  :  he  designed  and  contemplated  a  very  di&rent  division 
of  his  property.  It  is  quite  unnecessary  to  consider  whether  the  executors  could 
have  bargained  with  the  widow  for  the  relinquishment  of  her  claim  under  the 
fflarriage  articles,  before  they  assigned  to  her  any  share,  or  could  have  taken  into 
their  consideration  the  amount.  The  question  now  has  no  reference  to  intention. 
The  widow  takes  through  the  medium,  not  of  the  will  alone,  but  principally  of  the 
[221]  statute — that  is  the  source  and  measure  of  her  right,  regulating  the  interest 
of  herself  and  her  children. 

Considering,  therefore,  the  question  of  performance  of  the  contract,  on  what 
principle  can  it  be  contended  that  the  share  taken  under  a  (fua*i  intestacy  is  not  a 
performance,  which  the  same  share  taken  under  absolute  intestacy  indisputably 
is  1  In  this  case,  as  well  as  in  the  other,  the  widow  takes  j^eno  /ur«,  herself  being 
administratrix,  and  precisely  the  same  sum.  Every  rule  and  principle  established 
in  the  former  cases  applies  equally  when  the  widow,  in  that  character,  receives  a 
proportion  of  the  assetb,  by  operation  of  law,  exceeding  the  amount  which  she  was 
entitled  to  receive  under  her  marriage  contract.  To  determine  that  this  is  not  a 
performance  of  the  contract,  when  in  the  case  of  absolute  intestacy  I  should  be 
bound  to  determine  it  to  be  performance,  would  be  to  proceed  o  those  nice  dis- 
tinctions so  strongly  reprobated  by  Lord  Eldon  (10  Yes,  12-15)  and  Lord  Hard- 
vncke  (3  Afk.  422) ;  and  which,  to  adopt  the  expression  of  the  latter,  "  would  never 
stand  with  the  reason  of  mankind." — In  substance,  the  widow  obtains  all  for  which 
she  contracted  ;  and  I  am  therefore  bound  to  say  that  she  is  entitled  to  her  dis- 
tributive share,  but  not  in  addition  to  her  provision  under  the  marriage  contract. 

I  desire  to  be  understood  as  not  intending  to  impeach  the  authority  of  Haynes 
V.  Afteo,  and  Devest  v.  PonUt — I  say  only,  that  those  cases  are  not  applicable  to 
the  present.  They  were  cases  of  testacy,  and  the  question  arose  on  the  effect  of 
fe^acies  given  by  the  will  to  the  widow,  which  prima  facie  importing  bounty,  ad- 
mitted a  presumption  of  an  intention  in  the  testator  to  augment  the  provision  in 
the  settlement,  and  not  to  satisfy  or  perform  it.  No  such  considerations  apply  to 
intestacy.  (1) 

[222]  "  Hia  Honor  doth  declare,  That  the  personal  property  of  Abraham  Gddsmid 
'  in  question  in  this  cause  ought  to  be  distributed  as  if  he  had  died  intestate  ;  and 
"  the  Defendant,  Martha  Goldsmid,  by  her  answer  admitting  that  her  distributive 

*  share  of  the  said  testator's  personal  estate  and  affects  is  larger  than  the  sum  of 
'  £3000,  by  her  said  marriage  articles  covenanted  to  be  paid  to  her  by  her  said  late 
■  husband  in  the  event  of  her  surviving  him.  His  Honor  doth  order  and  decree, 
~  That  the  said  Defendant  do  take  her  distributive  share  of  the  personal  estate  of 

*  the  saul  late  Abraham  Goldsmid  ;  but  the  same  is  to  be  in  satisfaction  of  the  said 

*  covenant  contained  in  the  said  articles  made  on  the  marriage  of  the  said  Defendant 
"  with  the  said  late  Abraham  Goldsmid,  deceased."— Reg.  Lib.  A.  1817.  fol.  807. 
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[223]  Xesbitt  r.  Mttek.    ^-x  V.    /"-f.  24.  20.  Xpril  13,  14,  [1818.] 

'_S.  G.  !  WiU.  Ch.  ••T.j 

Specific  performance  reiiued  ol  an  agreement  to  grant  a  lease  for  a  term  expired 
before  the  heauring  of  the  caose.  the  act£  oi  vaAe  committed  daring  the  poGsessioiL 
of  the  premises  not  oitithng  the  PlaintiS.  in  an  action  on  the  corenants  to  be 
inserted  in  the  lease,  to  more  (ban  nominal  damages. 

The  bill  filed  on  the  30th  of  Jh  ?y  1  SI  4.  stated  an  agreement  of  /efrrvary  preceding, 
for  granting  a  lease  by  the  Pbintin  to  the  Defendant,  of  a  hoose  and  land  at  yonccod, 
for  a  term  of  three  years  from  the  1st  of  JVay  in  that  year,  with  an  option  to  the 
Defendant  to  hold  the  premises  two  years  longer.  The  Defmdant  took  possessioD 
under  the  agreement,  but  refused  to  accept  a  tease  or  eierute  a  connter-part.  The 
bill  alleging  that  the  Defendant  had  cat  down  ornamental  timber  on  the  premises, 
prayed  a  specific  performance  of  the  agreement,  ui  account  of  the  timber  cut,  and 
an  mjnnetkm. 

The  Defendant  by  his  answer,  admitting  that  he  objected  to  some  clauses  con- 
tained in  the  draft  sent  to  his  agent,  offered  to  accept  a  lease,  and  denied  cutting 
down  timber,  except  about  80  poles,  which  were  used  in  the  repur  erf  the  fotces. 

The  Tahie  of  the  poles  cut  was  estimated  bv  the  witneases  at  about  £3. 

Mr.  Bell  and  Mr.  Shadtcell  for  the  Plamtifi.  Although  the  term  is  expired 
before  the  hearing  of  the  cause,  we  are  entitled  to  a  specific  performance  of  the 
agreement,  in  order  that  upon  a  lease  executed  with  proper  corenants  to  be  settled 
by  the  Master,  we  may  at  law  recover  damages  for  waste  committed  in  breach  of 
them.  It  is  clear  that  the  Defendant  was  lx>und  to  execute  a  lease  with  proper 
covenants  :  it  is  equally  clear  that  those  covenants  have  been  violated ;  and  the 
question  is,  Whether,  because  the  cause  could  not.  in  the  regular  coarse  of  pro- 
ceediikg,  [224]  ^  brought  to  a  heuing  before  die  expiration  <A  the  term,  the  Court 
will  deny  to  the  Plaintifi  a  relief,  without  which  he  can  have  no  oi^xvtimity  of 
obtaining  justice.  It  is  an  established  {oactice  to  direct  the  Master  to  settle  lesses. 
for  the  sole  purpose  of  enabling  the  parties  to  recover  damages  at  law.  The  doetrme, 
that  a  person  taking  possession  of  an  estate  under  an  agreement  for  a  lease,  and 
committing  acts  of  waste,  cannot  be  made  the  object  of  a  decree,  provided  that  he 
sufficiently  protracts  the  proceedings,  and  postpones  the  hearing  tilt  the  term  is 
expired,  would,  by  a  singular  exception  to  the  equitable  principle,  that  time  is  not 
of  the  essence  of  a  contract,  authorize  the  perpetration  <«  enormous  mischief  with 
impunity. 

Sir  Samuel  Romilly,  and  Mr.  Heald,  for  the  Defendant.  The  relief  prayed  is 
without  precedent.  How  can  tAx  Court  direct  the  execution  of  a  lease  for  a  terai 
already  npired— a  lease  which  must  on  the  ffu»  of  it  appear  to  b*  dated  after  the 
expiration  of  the  term  7  But  the  question  is  no  longer  open  to  argument.  In  a 
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recent  cue,  the  late  Master  of  the  Rolls  advanoed  a  cause  instituted  for  the  speoifie 
performance  of  an  agreement  to  accept  a  lease,  in  order  that  the  hearing  might  take 
place  before  the  expiration  of  the  term  {Boyle  v.  Livesey,  1  Mer.  381) ;  and  in  the  case 
of  YfestM  V.  Ptmm,  precisely  similar  to  the  present.  His  Honor  dismissed  the  bill. 
The  relief  if  obtained  would  be  nugatory.  The  Plaintiff  has  not  shown  that  she  is 
entitled  to  a  covenant  on  which  she  could  recover  at  law.  The  charge  in  the  bill 
of  felling  ornamental  timber  is  not  substantiated  by  the  answer  or  evidence. 

The  Master  of  the  BoUs  [Sir  Thomas  Plumer].  This  seems  not  a  case  for  the 
interference  of  a  court  of  equity ;  but  before  I  give  judgment  I  will  look  into  the 

[225]  Feb.  25.  The  Master  of  the  Molls.  The  bill  was  filed,  before  the  term 
expired,  for  a  specific  performance  of  the  agreement  to  accept  a  lease,  and  if  the 
case  rested  there,  the  Plaintiff  would  be  entitled  to  a  reference  to  the  Master  ;  but, 
without  fault  on  either  aide,  before  the  hearing,  the  term  is  expired,  and  the  question 
arises,  what  course  is  to  be  pursued  when  the  hearing  has  been  thus  postponed  till 
after  the  expiration  of  the  term,  in  a  case  in  which  specific  performance  would  other- 
wise have  been  decreed  ?  This  question  is  said  to  nave  come  before  the  late  Master 
of  the  Rolls  in  Weston  v.  Pimm.{l)  I  have  seen  the  pleadings  in  that  case,  and  the 
circumstances  are  so  exactly  simikr  to  the  present  [226]  that  I  cannot  distinguish 
them.  It  seems  to  have  been  there  suggested  that  the  lease  ought  to  be  antedated ; 
the  terms  of  the  dismission  are  not  stated,  but  in  fact  the  Master  of  the  Rolls  dismissed 
the  bill.  It  is  not  necessary,  however,  now  to  determine  the  general  question,  and 
I  wish  to  be  understood  as  not  holding,  that  there  cumot  be  a  case  in  which  it  may 
be  fitting  for  a  court  of  equity  to  decree  the  execution  of  a  lease,  after  the  expiration 
of  the  term  ;  a  case  of  important  rights  and  losses  arising  in  the  interval,  and  where 
a  strong  necessity  is  presented  to  the  Court. 

Without  deciding  that  question,  I  think  that  this  is  not  a  case  of  that  description. 
On  examining  the  facts,  it  seems  that  the  only  efiect  of  a  decree  for  specific  perform- 
ance, would  be  to  encourage  litigation.  A  decree  is  asked  in  order  that  an  action 
may  be  brought  for  acts  committed  by  the  lessee  while  in  possession  ;  but  if  in  any 
case  a  court  of  equity  refuses  its  interference,  on  the  principle  of  protecting  a  party 
from  his  own  imprudence,  and  the  ill-advised  prosecution  of  his  claims,  this  is  that  case. 
By  the  evidence  of  the  person  who  cut  down  the  70  or  80  poles  in  question,  it  appears 
that  he  had  been  previously  employed  by  the  Plaintifi  to  repair  tne  premises  ;  they 
were  represented  in  the  treaty  for  the  lease  to  be  in  complete  repair,  and  this  witness 
proves  that,  with  the  exception  a  fence,  that  statement  was  correct :  the  fence 
wanted  repair,  but  instead  of  consulting  the  Plaintiff  on  the  subject,  the  Defendant 
engaged  this  workman  to  cut  down  poles,  amounting  in  value  to  about  £3,  which 
were  employed  in  the  repair ;  an  act  certainly  incautious  and  incorrect.  As  a 
tenant,  the  Defendant  was  wrong  in  felling  growing  trees,  and  undoubtedly  a 
verdict  would  be  obtained  by  the  Piaintiil,  but  what  damages  would  a  jury  give  t 
None  certainly  sufficient  to  compensate  the  expenses  of  litigation. — Such  being  the 
only  injury  alleged,  and  such  the  sole  object  for  which  the  Court  Is  to  direct  [227]  the 
execution  of  the  lease,  in  mercy  to  the  Plaintiff,  whatever  might  be  done  in  a  case 
<if  another  description,  I  will  not  enable  her  to  bring  an  action.  The  bill  must  be 
ilistoissed,  but  without  costs ;  in  strictness  the  rights  of  the  Plaintiff  were  infringed. 

The  case  was  mentioned  again  on  the  subject  of  costs. 

April  13,  14.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  After  reading 
all  the  pleadings  and  evidence,  I  have  not  discovered  any  reason  to  change  my  former 
opmion.  The  pressure  of  business  in  Court  having  delayed  the  hearing  till  the 
lease  was  expired,  the  Plaintiff,  without  any  default  on  her  part,  is  prevented 
from  obtaining  a  decision  on  the  merits.  Without  determining  whether  a  case  might 
iiriee  in  which  the  Court,  for  the  purpose  of  investing  the  party  with  a  legal  right 
to  satisfaction  for  the  breach  of  covenants  which  the  lease  was  to  contain,  would 
not  decree  a  specific  performance  after  the  expiration  of  the  term,  I  was  of  opinion 
that  this  case  did  not  contain  sufficient  for  that  purpose  ;  but  the  principal  subject 
on  which  expense  has  been  incurred  by  the  examination  of  witnesses,  is  the  act  of 
the  Defenduit  in  cutting  down  trees  to  repair  fences,  without  a  lease,  or  permission 
irmn  his  landlord.  It  is  evident  that  the  lease  would  have  contained  no  claiue  to 
authorise  that  act ;  even  if  the  landlord  were  bound  to  supply  timber  for  repairs,  still 
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it  is  his  right  to  point  out  what  shall  be  taken  for  that  purpose.  The  Defendant  ii 
clearly  not  entitled  to  costs. 

(1)  In  that  case  the  bill  stated  a  memorandum  of  agreement  dated  10th  OcUher 
1809,  by  which  the  Plaintifi  agreed  to  let,  and  the  Defendant  to  take,  certain  farms 
for  the  term  of  5,  7,  or  9  years  from  Michaelmas  preceding,  determinable  at  the  end 
of  the  first  or  second  term,  on  12  months'  previous  notice  by  either  party,  the  tenant 
to  keep  and  leave  the  premises  and  builmngs  of  every  description  in  good  repair, 
"  they  being  first  put  into  that  state " ;  and  prayed  a  specific  performance.  The 
answer  admitted  the  agreement,  possession  taken  under  it,  and  tender  and  refusal 
of  a  lease  ;  but  stated  that  at  the  date  of  the  ureement,  the  buil^gs  and  fences 
were  very  much  out  of  repair,  that  the  Flaintin  had  since  repaired  only  one  ium- 
house,  that  repeated  applications  had  been  made  to  him  by  the  Defendant  or  his 
agents  (particularly  one  by  letter  of  16th  Jcmuary  1812),  apprizing  him  of  the  state 
of  the  premises,  and  requiring  him  to  put  them  into  good  repair,  which  he  had 
not  done ;  and  submitted  that "  the  Plaintifi,  by  having  so  long  refused  or  neglected 
"  to  perform  his  part  of  the  said  agreement,  by  not  first  putting  the  said  farms  and 
"  premises  into  good  and  sufficient  repair,  was  not  entitled  to  a  specific  performance 
"  of  the  said  agreement."  It  was  admitted,  that  on  the  I7th  September  1813,  the 
Plaintifi  gave  to  the  Defendant  a  written  notice  to  quit  on  29th  September  18U, 
being  the  end  of  the  term  of  five  years.  On  the  question  of  repair  the  Defendant 
adduced  evidence.  The  cause  was  argued  at  the  Bolls  on  the  24th  of  November 
1816,  by  Sir  Samuel  BomUUf  and  Mr.  Home  for  the  Plaintiff,  and  Mr.  Hart  and 
Mr.  Neidand  for  the  Defendant,  when  His  Honor  dismissed  the  bill  without  costs. 
Reg.  Lib.  Min.  24th  Notfember  1814.  The  case  is  briefly  reported  under  the  name 
of  Western  v.  Perrin,  3  Ves.  d  Beam.  197  ;  where  it  is  stated  that  the  Matter  of 
the  Rolls  dismissed  the  bill,  "  on  the  ground  that  the  term  to  be  granted  by  the  lease 
"  was  determined  by  the  notice." 

[228]  Raphael  v.  Birdwood.   Feb.  27.  March  5, 10, 14,  [1818]. 

On  a  motion  to  dissolve  a  special  injunction  staying  the  trial  of  an  action  till  further 
order,  the  Master,  on  a  reference  for  impertinence,  having  reported  the  answer 
impertinent  in  a  small  part  only,  and  the  Plaintiffs  having  excepted  to  the  report, 
and  insisting  on  their  right,  after  the  question  of  impertinence  was  decided,  to 
except  to  the  answer  for  insufficiency,  the  Lord  Chantxllor  examined  the  bill  and 
answer,  and  dissolved  the  injunction,  so  far  as  it  extended  to  stay  trial. 

A  special  injunction  having  been  obtained  by  the  PlaintifEs,  after  the  answer 
had  been  filed,  restraining  the  Defendants  from  proceeding  to  trial  in  certain  actions 
commenced  by  them  "  till  the  further  order  of  the  Court "  (reported  3  Mer.  229) 
against  the  Defendants'  motion  to  dissolve  the  injunction,  the  Plainti£b  showed 
a  reference  for  impertinence. — The  Master  having  reported  a  small  part  of  the 
answer  impertinent,  the  Plaintiffs  excepted  to  tl^  report.  In  this  state  of  the 
cause  the  Defendants  moved  to  dissolve  the  injunction,  so  far  at  least  as  it  restrained 
the  trial  at  the  ensuing  assizes. 

The  Solicitor-General  [Gifford],  Mr.  Welherel,  and  Mr.  Rose,  in  support  of  the 
motion.  This  injunction,  granted  after  answer,  restrains  the  proceedings,  not 
ill  the  common  torm  "  till  answer  or  farther  order,"  but  "  till  farther  order"  only, 
and  is  therefore  not  continued  of  course  till  the  answer  has  been  proved  perfect. 
To  such  an  injunction  the  ordinary  rules  of  practice  are  inapplicable.  The  Court, 
in  the  exercise  of  that  discretion  which  by  the  terms  of  the  order  it  in  effect  reserved, 
will  now  remove  the  obstacle  to  our  proceeding  at  law,  and  permit  the  trial  at  the 
ensuing  assizes. 

The  Plaintiffs,  treating  this  aa  a  common  injunction,  insist  on  the  exception 
to  the  Master's  report  as  an  insuperable  objection  to  the  motion. — The  rule  for 
which  they  contend  is  unreasonable.  On  the  reference  of  the  answer  for  impertin- 
ence, the  Master  reports  it  impertinent,  not  in  the  greater  part,  as  the  Plaintifls 
contend,  but  to  the  extent  [229]  of  some  few  folice  only ;  they  except  to  his  report ; 
if  diBsatisfied  with  Your  Lordship'a  decision,  what  is  to  prevent  their  resort  to  the 
ultimate  court  of  appeal  t  A  final  judgment  being  at  length  pronounced,  they  claim 
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to  be  entitled  to  except  to  the  answer  for  insufficiency,  and  to  pursue  the  same 
niinoiu  course  of  suocesBive  appeals  upon  interlocutory  proceeding ;  and  during 
this  whole  period  the  injunction,  as  they  contend,  remains  indissoluble.  By  this 
suspension  of  the  progress  of  the  suit  till  the  collateral  issues,  first  of  impertinence, 
and  then  of  insufficiency,  have  been  decided,  an  injunctioQ  becomes  a  most  destruc- 
tive instrument  of  delay. — The  Court  ca^  never,  abandoning  all  control  over  its 
practice,  permit  abuses  so  destructive.  According  to  decided  cases,  a  reference 
for  impertinence  is  no  objection  to  a  motion  for  dissolving  an  injunction  {Milner 
V.  Gdding,  2  Dick.  672);  and  that  doctrine  is  highly  reasonable.  The  Plaintiffs 
complain  that  we  have  answered  too  much. — Nimium  non  nocet. 

We  have  offered  to  expunge  the  impertinent  matter,  and  tendered  costs.  In 
the  discussion  before  the  Master,  the  P1ainti&  have  admitted  that  their  proposed 
exceptions  for  insufficiency  apply  to  the  schedule  only  :  the  body  of  the  answer 
they  acknowledge  to  be  unexceptionable. 

It  is  not  competent  to  them  to  insist  on  the  strict  practice  in  support  of  an  order 
obtained  by  the  indulgence  of  the  Court.  To  their  motion  for  an  injunction,  the 
fact  that  the  answer  was  filed  afforded  an  objection  as  strong,  as  the  exceptions 
to  the  report  afford  to  the  present. 

The  Lord  Chancellor  [Eldon].  Against  the  motion  for  dissolving  the  injunction 
on  filing  the  answer,  the  Plaintiff  may  object,  either  a  reference  for  impertioenoe, 
or  esieptions  for  insufficiency,  but  he  cannot  object  both  at  the  same  time.  A 
reference  for  impertinence  can  never  be  contemporaneous  with  excep^30]-tions 
for  insufficiency  ;  for  before  the  Court  can  examine  the  sufficiency  of  the  answer, 
it  must  decide  the  question  of  impertinence.  (1)  On  exceptions  for  insufficiency, 
the  Master's  report  that  the  answer  is  sufficient,  terminates  the  injunction,  although 
the  Coiirt  should  afterwards  be  of  opinion  that  the  answer  is  insufficient.  Is  there 
any  case  in  which  it  has  been  determined  that  on  a  r^erence  for  impertinence, 
the  report  is,  or  is  not,  deciaive  1  I  recollect  no  determination,  and  in  the  absence 
of  authority,  I  should  think  that  the  Master's  judgment,  that  the  answer  is  not 
impertinent,  must  be  conclusive  with  respect  to  the  injunction,  unless  the  Plaintiff, 
content  with  that  judgment  on  the  question  of  impertinence,  insists  that  he  is 
entitled  to  take  exceptions  for  insufficiency. 

Sir  Samuel  RomUly,  Mr.  Bell,  and  Mr.  Pepys,  against  the  motion.  It  might 
be  sufficient  for  us  to  rely  on  the  established  practice.  But  in  no  case  was  there 
less  pretence  for  the  charge  of  studied  delay  on  the  part  of  the  Plaintiffs.  On  the 
7th  of  May  the  Defendants  filed  a  demurrer,  which,  we  are  entitled  to  say,  was 
frivolouB— f or  it  was  orerr uled.  That  event  was  not  unexpected  to  the  Defendants, 
and  on  the  same  day  their  answer  was  filed.  The  Master  i-eported  the  answer 
impertinent  in  certain  articulars ;  we  think  it  impertinent  in  others,  and  claim 
the  judgment  of  the  Court  on  that  point.  We  think  it  also  insufficient.  But  the 
Defendants  assume  a  merit  for  the  impertinence  of  the  answer ;  they  say  that  they 
have  given  more  than  we  required.  We  ask  the  necessaries  of  life,  and  they  give 
us  the  superfluities. 

[231]  In  order  to  exclude  the  suggestion  of  delay,  we  are  willing  to  file  excep- 
tions for  insufficiency  immediately. 

The  Lord  Chancellor  [Eldon].  On  both  sides  it  seems  to  be  taken  for  granted, 
that  a  Plaintiff  who  has  obtained  an  injunction,  may,  on  the  filing  of  the  answer, 
first  have  a  reference  for  impertinence ;  and  if  the  Master  reports  the  answer  im- 
pertinent, though  in  six  lines,  may  then,  having  the  report  in  his  favor,  refuse 
to  expunge  those  six  lines,  may  except  to  the  report  for  not  stating  that  much  more 
is  impertinent,  may  next  except  to  the  answer  for  insufficiency ;  and  may,  during 
all  these  proceedings,  delay  the  trial  of  the  action  at  law.  On  what  authority  is 
that  stated  1  Certainly  the  practice  that  a  reference  for  impertinence  stays  the 
motion  to  dissolve  the  injunction  is  modern.  (See  MUner  v.  Golding,  2  IHdc.  672. 
Goodinge  v.  Woodhams,  14  Ves.  534.)  1  think  it  right ;  (2)  but  the  difficulty 
has  always  been,  a  difficulty  on  which  I  know  no  decision,  what  is  to  be  done  in 
such  a  case  as  the  present  'I  The  Plaintiff  is  required  to  procure  the  Master's  report 
in  lour  days  ;  but  a  report  that  the  answer  is  sufficient  destroys  the  injunction. (3) 
Is  that  the  effect  here  1   The  Plaintiff  can  expunge  the  impertinence ;  the  Do- 


370 


RAPHAEL  V.  BIRDWOOD 


iswmas. 


feadant  cannot.   I  recollect  not  a  single  determination  on  a  case  circumataneed 
like  this. 

[232]  Tf  the  Master's  opinion  that  the  answer  is  sufficient  is  a  competent  docn- 
ment  for  the  Court  to  act  on  at  all  hazards,  should  not  the  report  as  to  impertinence 
be  effectual  at  least  to  compel  the  Plaintiff  to  take  his  exceptions  for  insufficiency 
immediately  1  The  question  is,  Whether  the  Master's  report  of  insufficiency  is 
every  thing,  and  of  impertinence  nothing  ?  Doubts  have  existed,  therefore,  whether 
the  Plaintiff  should  not,  on  the  one  hand,  have  an  opportunity  to  except  for 
insufficiency,  and,  on  the  other  if  the  Master  reports  the  answer  not  impertinent, 
be  required  to  take  his  exceptions  immediately.  My  present  opinion  is,  that  the 
Master's  judgment  on  the  quration  of  impertinence  must,  at  least  without  reference 
to  the  inquiry  whether  there  is  farther  impertinence,  be  taken,  in  injunction  casct, 
to  have  the  same  weight  as  his  judgment  with  regard  to  sufficiency  or  insufficiency; 
und  as  with  regard  to  sufficiency  his  report  terminates  the  injunction,  although 
the  Court  afterwards  difters  from  him,(4)  his  report  on  impertinence,  without  refer- 
ence to  the  question  whether  there  is  farther  impertinence,  must  impose  on  the 
Plaintiff  an  obligation  to  except  for  insufficiency  immediately.  I  hare  a  recollection 
that  on  consideration  of  the  question,  whether  the  party  can  refer  for  impertinence 
and  insufficiency  at  the  Same  time,  a  difficulty  of  tlus  sort  arose,  but  I  recollect  not 
in  what  way  the  Court  disposed  of  it. — Certainly  Lord  Kenyan's  opi-fSSSl-iuon  wu, 
that  a  Plaintiff  is  not  entitled  to  complun  of  having  too  much  ;  but  it  is  obvioos 
that  an  answer  may  be  impertinent  in  nine-tenths,  and  insufficient  in  the  remaining 
tenth.  Another  difficulty  occurs  from  the  course  of  the  Court  in  directing  the 
references  to  different  Masters,  of  whom  one  may  report  impertinent  the  very 
passage,  from  the  want  of  which  another  reports  the  answer  insufficient.  That 
must  be  remedied. 

The  Plaintiffs  having  specified  the  points  to  which  they  intend  to  except  for 
insufficiency,  perhaps  the  best  course  will  be  for  you  to  submit  by  consent  to 
opinion  of  the  Court,  whether  the  answer  is  sufficient  in  those  points. 

March  10.  The  Lord  Chancellor  [Eldon].  Beferences  of  answers  for  impertin- 
ence, more  numerous  within  the  last  two  years  than  in  all  my  former  experience, 
have  become  a  subject  of  complaint  in  the  Master's  office,  and  a  scandalous  abiiseof 
the  rules  of  practice.  On  the  filing  of  the  answer,  the  Plaintiff  refers  it  for  impertin- 
ence ;  in  regular  course  the  report  must  be  obtained  within  a  certain  number  of 
days,  but  practisers  are  so  absurd  as  not  to  insist  on  that  rule  ;  if  the  Master  reports 
the  answer  not  impertinent,  the  Plaintiff  excepts  to  the  report,  and  the  Court  having 
disposed  of  that  question,  there  follows  a  reference  for  insufficiency  ;  the  party 
taking  care  not  to  obtain  a  reference  to  the  same  Master  who  reported  on  the  im- 
pertinence, and  who  would  at  once  understand  the  matter,  but  industriously  selecting 
lor  the  motion  a  day  when  the  reference  will  be  made  to  another  Master.  The  Bsr 
will  learn  with  satisfaction  that  I  have  this  morning  made  an  order  of  Court  for  the 
correction  of  that  abuse.  It  is  at  present  impossible  for  me  to  say,  whether  this  case 
affords  [234]  instance  of  the  sort  of  practice  to  which  I  allude.  Without  at  all 
prejudging  that  question,  I  wish  it  to  be  understood,  that  it  is  a  practice  which  I  am 
determmed  to  suppress.  1  shall  follow  the  example  of  Lord  Hardwickef  and  myseK 
examine  the  bill  and  answer. 

March  14.  On  this  day  tlie  Lord  Chancellor  [Eldon]  dissolved  the  injunction 
so  far  as  it  restrained  trial. 

(1)  "  There  must  be  a  judgment  on  the  reference  fur  impertinence,  before  there  can 
!»o  a  judgment  upon  the  reference  for  insufficiency :  the  Court  not  knoiring  what 
the  answer  is,  until  the  question  of  impertinence  has  boon  disposed  of."  Goodinge  v* 
Woodhams,  14  Ves.  536.   Lacy  v.  Hornby.  2  Ves.     Beam.  293.   The  reference  for 

impertinence  is  waived  by  a  subsequent  reference  for  insufficiency.    Pellew  v.  * 

G  Ves.  456. 

(2)  HuTsl  V.  Thomas,  2  Anstr.  591,  Fisher  v.  Bailey,  12  Ves.  18.  I^cy  v. 
Hornby,  3  Ves.  (0  Beam.  291  ;  and  a  motion  to  refer  the  answer  for  impcrtinenrc 
had  been  allowed  as  cause  against  dissolving  an  injunction,  upon  the  terms  of  pro- 
curing the  report  in  a  week,  Goodinye  v,  Woodlmms,  14  Ves.  5J4. 
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(3}  The  meaning  of  the  Plaintifi's  "  undertaking  to  procure  the  Master's  report 
in  four  days,  must  be  considered  to  be  that  be  will  procure  the  Master's  report  of 
the  insufficiency  of  the  Defendant's  answer  within  that  time,  otherwise  it  would 
merely  faniisb  the  Plaintiff  with  farther  meaoa  of  delay,  and  there  would  be  excep- 
tions to  the  Master's  report,  upon  every  reference  of  an  answer  to  an  injunction 
bill."   {Botham  v.  Clark,  2  Cox,  429.) 

(4)  Botham  v.  Clark,  2  Cox,  429.  Vipan  v.  Mortlock,  2  Mer.  479.  Scott  v. 
Mackintosh,  1  Ves.  &  Beam.  503.  The  dissolution  of  the  injunction  being  the  con- 
sequence of  the  Master's  report,  without  motion,  Hutchinson  v.  Markham,  2  Madd. 
355.  But  where  the  answer  has  been  referred  for  impertinence  on  the  day  for  showing 
cause  against  dissolving  the  injunction,  and  the  impertinence  has  been  expunged, 
and  exceptions  to  the  Master's  report  disallowing  exceptions  to  the  answer  over-ruled, 
the  injunction  may  be  dissolved  on  motion,  in  the  first  instance,  without  an  order 
nisi  {Lacy  v,  HorrAy,  2  Ves.  d  Beam.  291),  but  is  not,  as  it  seems,  dissolved  if>so  facto 
by  the  Master's  report  of  the  sufficiency  of  the  answer ;  the  reference  for  impertinence 
'  putting  an  end  to  all  application  to  dissolve  the  injunction."  (2  Ves.  d'  Beam. 
293.) 

Greene  v.  Wioleswobth.   Rdls,  JlfarcA6.[1818]. 

[S.  C.  1  WilB.  Ch.  313.] 

A  testator  having,  by  his  will,  devised  his  freehold  and  copyhold  estates  in  trust  for 
his  son  in  strict  settlement,  with  remainder  to  his  nephew  ;  and  having  given, 
by  his  first  codicil,  a  special  power  of  sale  over  a  part  of  his  estates,  to  be  exe/cised  at 
the  request  of  bis  son,  in  favor  of  his  nephew  ;  and,  by  his  second  codicil,  a  general 
power  of  Bale  over  "  all  or  any  part  of  his  estates,"  to  be  exercised  at  the  discretion 
of  his  trustees ;  the  conveyance  by  the  trustees  must  contain  both  the  particular 
and  the  general  poww  of  sale. 

^  Thomas  Greene,  by  his  will,  dated  the  3d  of  September  1796,  devised  his  freehold 
estates  within  Cockerham  and  Skerlon,  in  the  county  of  Lancaster,  and  his  copyhold 
estates  within  the  manor  of  Slyne  with  Hest  (subject  to  a  term  of  60  years,  for 
securing  an  annuity  of  £1000  to  his  widow  during  her  life),  to  Henry  Wi^lesworth, 
R<^t  Bradley,  and  George  Tennant,  and  their  heirs,  upon  trust,  to  convey  to  the 
use  of  his  son  Thomas  for  life,  on  attaining  21,  without  impeachment  of  waste; 
remainder  to  the  same  trustees  to  preserve  contingent  remainders ;  remainder  to 
the  issue  of  Thomas  in  strict  settlement ;  remainder -to  the  testator's  second  and 
other  sons  successively,  and  the  heirs  male  of  their  bodies ;  remainder  to  the 
[235]  daughters  of  the  testator,  as  tenants  in  common  in  tail ;  remainder  to  his 
sister  Margaret  Bradley  for  life,  without  impeachment  of  waste  ;  remainder  to  his 
nephew  Libert  Greene  Bradley  for  life,  without  impeachment  of  waste ;  with  like 
remainders  to  trustees,  and  to  his  issue,  as  in  the  previous  limitation  to  the 
testator's  son,  with  remainders  over. 

By  a  codicil  dated  the  23d  of  August  1799,  the  testator,  after  reciting  the  devise 
in  his  will  for  the  term  of  60  years,  and  that  the  lands  at  Cockerham  and  Skerton 
were  an  ample  security  for  the  annuity  to  his  wife,  revoked  the  devise  as  to  the 
copyhold  estates  within  Slyne  and  Hest,  and  substituted  some  estates  purchased 
since  the  date  of  the  will ;  and,  after  devising  all  his  freehold  estates  at  Cockerham, 
and  all  his  copyhold  estates  within  the  manor  of  Slyne  with  Hest,  to  //.  Wiglesirorth , 
R.  Bradley,  and  G.  Tennant,  and  their  heirs,  upon  the  trusts  in  the  will  mentioned, 
(•rocoeded  as  follows : — "  Whereas  my  son  Thomas,  having  had  the  misfortune  tu 
"  be  horn  in  London,  may  perhaps  prefer  some  other  part  of  the  kingdom  to 
"  Lancashire,  which  I  do  not  wish ;  and  it  may  so  happen  that  it  may  be  convenient 
"  to  my  nephew  R<^ert  Greene  Bradley  to  purchase  my  estate  at  Slyne,  and  being 
"  desirous  that  the  same  may  be  held  and  enjoyed  by  one  of  my  worthy  father's 
"  descendants,  I  therefore  order  and  direct  that  a  proper  clause  should  be  inserted 
"  in  the  conveyance  in  tail  directed  by  my  will,  to  enable  the  trustees  therein  to  be 
*  named,  and  for  a  valuable  consideration,  at  the  request  of  my  said  son,  to  grant, 
"  surrender,  or  convey,  all  or  any  jMirt  of  my  estate  at  Slyne,  unto  the  Baid|i?.  G. 
'  Bradley  and  his  heirs,  freed  and  discharged  from  the  said  entails,  on  his  the  said 
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"  B.  G,  Bradley's  agreeing  to  asBume  the  name  of  Oreene  instead  of  Sradieif ; '  and 
the  testator  directed  the  money  arising  from  such  sale  to  be  laid  out  in  the  purchaae 
of  other  estates. 

[236]  On  the  22d  of  April  1809,  the  testator  published  a  second  codicil,  vhi^ 
after  some  alterations  in  his  will  and  codicil,  and  a  coniGrmation  and  republiutioii 

of  them  so  altered,  contained  these  words  : — *  I  do  hereby  further  declare  and 
"  direct,  that  thesettlement  by  my  said  will,  directed  to  be  made  as  therein  mentioned, 

shall  contain  the  usual  and  common  powers  to  the  trustees,  with  the  consent  of  the 
"  tenants  for  life  in  possession,  and  of  the  guardians  of  tenants  in  tail  in  poseesdoo, 
"  during  the  minority  of  such  tenants  in  tail,  to  sell  and  exchange  all  or  any  part  of 
"  the  lands  and  hereditaments  devised  by  my  said  will,  and  directed  to  be  purchased 

and  settled  as  therein  mentioned,  and  for  laying  out  the  money  arising  by  sach 
'  sales,  or  for  equaUty  of  exchange,  in  the  purchase  of  freehold,  copyhold,  or  customuy 
"  lands  or  hereditaments,  to  be  settled  to,  upon,  and  under,  the  subsisting  uses. 
**  trusts,  and  powers  of  my  said  will ;  and  also  clauses  for  giving  receipts,  and  ia 
"  appointing  new  trustees^  and  clauses  of  indemnity,  and  all  sudi  other  usual  and 

reasonable  clauses  and  provisions,  as  by  counsel  in  the  law  shall  be  advised  and 
'  approved  ;  and  I  hereby  ratify  and  coimrm  my  said  will  and  codicil  so  altered  as 
"  aforesaid." 

The  testator  died  on  the  6th  of  December  1810,  leaving  Thomas  Greene  hU  only 
child  and  heir  at  law,  his  sister  Margaret  Bradley,  and  her  Bon  Robert  Greene  Bradley. 
The  bill  filed  on  the  29th  of  April  1815,  by  Thomas  Greene  the  testator's  son,  against 
the  trustees,  Martha  Greene  the  widow  of  the  testator,  and  his  sister,  and  her  son. 
stating  the  will  and  codicils,  and  that  the  Plaintifi  attained  the  age  of  21  years  on 
the  19th  of  Janvwy  1815  ;  and  alleging  that  the  trustees  refused  to  make  a  proper 
settlement  and  conveyance  of  the  devised  premises,  by  reason  of  doubts  which  had 
arisen  on  the  construction  of  the  will  and  codicils,  and  on  the  extent  c&.  the  power 
of  sale  or  exchange  relative  to  the  copyhold  estate  at  Slyne  to  be  inserted  therein; 
[237]  prayed  a  declaration  that  there  should  be  inserted  in  the  settlement  a  power 
of  selling  and  exchanging  all  the  estates  devised,  and  all  others  since  purcnased 
upon  the  same  trust,  including  the  estate  at  Slyrie  :  that  the  trustees  might  make 
such  settlement  accordingly  ;  and  that  the  Plaintiff  might  be  let  into  possession 
of  the  estates  as  the  first  tenant  for  life. 

On  the  hearing,  the  Court  directed  a  reference  to  the  Master  to  approve  a 
settlement. 

The  Master  reported  that  it  was  the  intention  of  the  testator,  that  there  should 
be  inserted  in  the  settlement  the  usual  powers  to  the  trustees,  with  the  consent  of  the 
tenants  for  life  in  possession,  and  of  tne  guardians  of  tenants  in  tail  in  possesaioa 
(during  the  minority  of  such  tenants  in  tail),  to  sell  and  exchange  all  or  any  part  of 
the  lands  and  hereditaments  devised  by  the  will  and  the  first  codicU,  to  the  D^radants 
the  trustees,  and  the  lands  and  hereditaments  directed  to  be  purchased  and  settled 
therewith,  with  the  exception  of  the  testator's  estate  at  Slyne,  to  which  the  Masttr 
was  of  opinion  that  the  general  powers  of  sale  and  exchange  should  not  extend ; 
but  that  a  special  power  ought  to  be  inserted  in  the  settlement  enabling  the  trustees, 
at  the  request  of  the  Plaintiff,  and  for  a  valuable  consideration,  to  sell  and  convey 
the  estate  at  Slyne  to  the  Defendant,  R.  G.  Bradley  and  his  heirs,  on  the  condition 
in  the  first  codicil  mentioned. 

To  this  report  the  Plaintiff  excepted,  insisting  that  the  Master  ought  to  have 
reported  that  the  estate  at  Slyne  was  subject  to  the  generalpower  sale. 

Sir  AtUiw  PigoU  and  Mr.  Pepys  for  the  exception.  The  limited  power  of  sale 
in  the  first  codicil,  seems  an  extraordinary  arrangement  for  accomplishing  the  wish 
which  the  testator  avows,  that  the  property  at  Slyne  should  [238]  be  enjoyed  by 
one  of  his  father's  descendants ;  a  purpose  better  secured  by  the  strict  limitationB 
of  the  will,  than  by  a  clause  enabling  the  nephew  to  acquire  an  absolute  estate. 
If  understood  to  confer  on  the  nephew  a  right  of  pre-emption,  that  provision  probablv 
presents  the  first  instance  of  such  a  right,  without  an  ascertained  price.  But  what- 
ever might  be  its  design  or  effect,  it  is  abrogated  by  the  second  codicil.  The  renewed 
confirmation  of  the  will  and  first  codicil  with  which  that  instrument  concludes, 
can  refer  only  to  the  power  of  sale  introduced  since  the  first  confirmation.  The 
power  of  sale  given  by  the  Beocmd  codicil  must  indisputably  be  either  a  revocation  ct 
the  former  limited  power,  or  supplemental  to  it.   The  opinion  of  the  Masto"  is 
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conaisteat  with  neither  supposition.  He  considers  the  estate  at  Slyne  withdrawn 
by  the  first  power  from  the  operation  of  the  second.  What  authority  has  the  Court 
to  restrain  the  meaning  <tf  the  terms,  "  all  or  any  part  1 "  To  construe  them  as 
excluding  some  part  1  The  attempt  to  qualify  an  unambiguous  clause  by  reference 
to  a  codicil  ten  years  earlier,  is  preposterous.  Supposing  them  inconsistent,  the  last 
must  prevail. 

The  true  construction  is,  that  the  general  power  supersedes  the  limited.  Con- 
siderable difficulties  may  occur  if  both  powers  are  inserted  in  the  settlement.  Must 
the  estate  at  Slyne  be  offered  to  Bradley  before  it  can  be  sold  to  others  ?  By  what 
means  is  the  price  to  be  ascertained  1  If  Bradley  refuses  to  purchase  at  the  price 
proposed,  may  it  afterwards  be  sold  for  less  1  His  rights  under  the  particular,  will 
render  nugatory  the  general,  power.  No  man  will  purchase  subject  to  be  embar- 
rassed by  his  claims. 

l£r.  Bdl  and  Mr.  Boupdl  for  B.  G.  Bradley.  The  testator  intended  that  both 
powers  of  sale  should  subsist ;  the  first  to  give  to  Bradley  a  right  of  pre-emption, 
the  last  to  enable  the  trustees  to  sell,  in  the  event  of  his  refusiJ  to  become  the  pur- 
chaser. On  this  construction  [239]  these  clauses  are  evidently  consistent,  and 
wherever  the  different  parts  of  a  wni  can  be  reconciled,  effect  must  be  given  to  the 
whole.  The  difficulties  suggested  are  imaginary.  A  valuation  of  the  estate  may 
be  made,  and  a  price  fixed,  at  which  if  Bradley  refuses  to  purchase,  it  may  be  sold  to 
othera 

Mr.  BomUly  for  the  trustees.  It  was  the  wish  of  the  testator  that  some  of  the 
descendants  of  bis  father  should  reside  on  the  estate  at  Slyne,  his  patrimonial  estate, 
which  had  c<mtinued  in  the  family  upwards  of  two  centuries  \  confiding  in  the  local 
attachment  <A  his  nephew,  he  authOTises  the  trustees  (with  the  consent  of  his  son) 
to  convey  the  estate  to  him ;  but  as  a  pledge  the  existence  of  that  local  attachment, 
he  requires  payment  of  a  valuable  consideration,  and  the  assumption  of  the  family 
name.  The  peculiar  form  of  the  special  power  is  calculated  to  execute  this  peculiar 
intention ;  a  dh*ectiott  for  inserting  usual  and  common  powers  of  sale,  is  not  a 
sufficient  evidence  of  an  intention  to  revoke  so  special  a  provision. — A  mere  right  of 
pre-emption,  which  would  cease  with  the  life  of  Bradl^,  is  not  an  adequate  security  ; 
on  his  death  the  estate  would,  on  that  construction,  become  subject  to  the  general 
power  of  sale. 

The  principle  is,  that  a  clause  declaratory  of  a  particular  intent,  with  reference 
to  a  particular  subject,  shall  not  be  controlled  by  subsequent  general  words  which, 
if  applied  to  that  particular  subject,  are  inconsistent  with  the  declared  intent.  Adams 
V.  Clarke  (9  Mod,  16i ;  2  Ea.  Ca.  Ab.  557,  561).  Nevil  v.  Braughton  (1  Rep. 
in  Ok.  77).  Popham  v.  Bamftdd  (1  P.  Wvu.  54  ;  Salk.  236),  and  other  cases  of 
that  class. 

The  insertion  of  the  word  freehold  in  the  second  codicil  (all  or  any  part  of  the 
freehold  lands,  &c.),  would  remove  the  whole  difficulty,  the  first  power  applying 

only  to  copyhold. 

[240]  'Hie  Master  of  the  Rolls  [Sir  Thomas  Plumer].  Whatever  difficulties  may 
attend  the  sale  of  the  estate,  the  only  question  for  the  consideration  of  the  Court  is, 
what  directions  the  testator  has  left  1  If  the  will  and  the  two  codicils  can  be  recon- 
ciled, effect  must  be  given  to  them.  The  fair  inference  from  these  instruments 
seems  to  be,  that  at  one  period,  the  testator  intended  to  prescribe  a  special  power  of 
sale  respecting  the  estate  at  Slyne,  and  that  at  a  period  ten  years  subsequent,  his 
intention  was  to  confer  a  general  power  of  sale  over  all  his  estates,  without  exception. 
The  question  is,  whether  the  last  is  to  be  the  sole  direction  on  the  subject,  or  whether 
the  two  powers  are  so  consistent  that  both  may  be  inserted  in  the  settlement  1  In 
a  case  so  singular,  I  am  not  surprised  by  the  difficulties  which  have  occurred. 

The  testator  has  pursued  a  peculiar  object,  in  a  way  that  seems  not  well  calcu- 
lated for  the  attainment  of  it.  Having  a  predilection  for  the  copyhold  estate,  by 
his  will  he  settled  it,  in  common  with  freehold  estates,  in  the  strictest  manner  on 
his  son,  and  his  son's  children,  with  remainder  to  his  nephew  ;  effectually  securing 
the  transmission  of  the  estate  through  the  line  of  posterity  to  whom  he  thought  it 
denrable  that  it  should  descend.  Umier  the  will  the  son  possessed  no  power  to  alien 
the  estate,  unless  with  the  concurrence  of  a  son  who  attained  21  in  his  life  :  it  was 
natural  to  suppose,  therefore,  that  if  the  testator  wished  to  preserve  this  property 
in  the  family,  he  would  leave  the  will  untouched ;  far  from  this,  however,  by  his 
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first  codicil  he  gives  a  power  of  sate,  at  the  instance  of  that  very  son  whom  he  sup- 
poses to  want,  in  favor  of  the  nephew  whom  he  supposes  to  possess,  the  sentiment 
erf  r^ard  for  the  property  that  existed  iu  himself,  under  which  the  nephew  might 
instantly  acquire  an  absolute  estate  in  fee ;  an  arrangement  exposing  the  estate 
to  a  hazard  of  passing  into  another  famil}' ,  and  relying  wholly  on  the  locaTattachinent 
of  the  nephew.  Instead,  however,  (rf  indulging  in  8pecu-[241J-lAtion  and  criticism 
on  the  intention  of  the  testator,  the  Court  must  observe  his  expressions.  By  the 
first  codicil  he  had  separated  the  copyhold  estate,  declaring  that  it  should  not  be 
included  in  the  term  for  securing  the  annuity,  but  that  his  nephew  should  have  a 
right  to  purchase  it.  Whatever  difficulties  might  arise  in  executing  such  a  power 
of  sale,  it  is  enough  to  say  that  the  testator  has  given  it ;  and  bad  he  made  no  otber 
codicil,  no  obstacle  of  that  sort  would  have  prevented  the  Court  from  inserting  in 
the  settlement  a  power  so  qualified.  The  omission  to  name  a  price,  and  reflate  the 
right  of  pre-emption,  may  create  embarrassment,  but  that  must  be  encountOTed ; 
a  sale  effected  under  the  power  can  be  effected  only  in  conformity  to  its  provuioitt. 
Upon  a  reasonable  construction  this  special  power,  whatever  it  is,  must,  supposm^ 
the  first  codicil  unrevoked,  be  inserted  m  the  settlement. 

In  the  second  codicil  it  appears  that  the  testator  had  not  f<n*gotten  the  first ;  it 
must  have  lain  before  him,  for  ne  erases  the  names  of  two  persons  whom  he  appointed 
trustees,  and  ^:pressly  ratifies  and  confirms  it.  If  he  no  longer  intended  a  limited 
power  over  the  Slyne  estate,  why  did  he  not  then  annul  that  chiuse  1  The  confirma- 
tion of  the  codicil  unaltered  in  that  respect  raises  a  strong  inference  that  he  designed 
not  to  abrogate  the  limited  power  of  sale.  He  then  adds  a  general  power,  extending 
over  the  whole  property.  I  feel  it  exceedingly  difficult  to  insert  the  term  freehold, 
or  exclude  one  part  when  the  testator  uses  the  wor^  "  all  or  any  part."  The  will 
clearly  embraced  freehold  and  copyhold.  How  can  I  suppose,  in  the  absence  of  any 
such  expression,  that  be  meant  tnis  clause  to  be  confined  to  freehold  only  1  We 
cannot  conjecture  when  the  words  contain  no  ambiguity,  or  interpolate  when  there 
ia  no  mistake  to  be  corrected  by  insertion.  Sometime  tlui  testator  speaks  of  freehold, 
sometimes  of  copyhold,  sometimes  of  real  estates :  here  he  says  "  all  my  estate." 
Can  it  be  maintained  that  that  phrase  extends  to  part  only  [242]  of  his  estate  1  The 
usual  power  of  sale,  of  which  he  directs  the  insertion  in  the  settlement,  comprehends 
the  whole  property,  without  regard  to  the  holders  of  it,  and  is  to  be  exercised  at  the 
discretion  of  the  trustees.  In  what  respect  is  that  more  extensive  power  inconsistent 
with  a  special  power  of  sale  over  the  Slyne  estate  only,  to  he  exercised  at  the  discretion 
of  the  son  in  favor  of  the  nephew,  and  limited  therefore  to  their  lives  ;  the  motive  for 
qualifying  it  being  personal,  the  fear  that  the  son  had  not  the  same  local  attachment 
as  the  nephew  1  There  is  not  that  incompatibihty  between  the  two  provisions 
which  should  induce  the  Court  to  reject  either.  The  difficulties  afford  no  reason  for 
rejection.  If  Bradley  declines  to  pmrchaae,  the  provision  in  his  favor  ends ;  he  may 
retain  a  power  of  creating  embarrassment ;  difficulties  may  arise  during  the  lives  ct 
these  two  individuals,  but  the  testator  might  intend  these  difficulties  for  the  purpose 
of  preventing  an  absolute  sale,  or  of  directing  it  into  a  particular  channel. 

On  the  construction  of  the  three  instruments,  I  think  that  the  settlement  should 
contain  a  general  power  over  all  the  estates,  and  also  a  special  power  relative  to  the 
Slyne  estate.  The  report  must  be  confirmed,  with  a  variation  relative  to  this  power 
of  sale. 

His  Honor  doth  declare,  that  the  provision  in  the  first  codicil  to  the  said  testator's 
will  contained,  whereby  it  was  directed  that  a  proper  clause  should  be  inserted  in 
the  conveyance  in  tail  directed  by  the  said  will,  to  enable  the  trustees  therein  to  be 
named  for  a  valuable  consideration,  at  the  request  of  the  said  testator's  son  to  grant, 
surrender,  and  convey,  all  or  any  part  of  his  estate  f  t  Sltfne,  unto  the  said  S.  G. 
Bradley,  freed  and  discharged  from  the  said  entails,  on  his  the  said  R.  G.  Bradley 
agreeing  to  assume  the  name  of  Greene  instead  of  Bradley ;  and  that  the  money 
arising  from  such  sale  should  be  laid  out  in  the  purchase  of  freehold  or  copyhold  lands 
in  any  part  of  Great  Britain,  [243]  according  to  the  direction  of  bis  said  son,  to  br 
settled  to  the  same  uses  as  were  by  the  said  will  directed  respecting  his  said  estate  at 
Slyne,  is,  upon  the  true  construction  of  the  said  codicil,  to  have  effect  only  during 
the  joint  lives  of  the  said  B.  G.  Bradley,  and  of  the  son  of  the  said  testator  ;  and  BiB 
Honor  doth  also  declare,  that  the  provision  in  the  second  codicil  to  the  said  testator's 
will,  whereby  it  was  directed  that  the  settlement  by  the  said  will  directed  to  be  made 
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should  contain  the  ueiial  and  common  powers  to  the  trustees,  with  tlie  consent  of  the 
tenantsfor  life  inposseaaion,  and  of  the  gu8  rdians  of  tenants  in  tail  in  possession,  durine 
the  minority  cf  such  tenants  in  tail,  to  sell  or  exchange  all  or  any  part  of  the  lands  and 
hereditaments  by  the  said  will  directed  to  be  purchased  and  settled,  as  therein 
mentioned,  and  for  laying  out  the  money  arising  by  such  sale,  or  for  equality  of 
exchange  in  the  purchase  of  freehold,  coj^nold,  or  customary  lands  or  haeditaments, 
to  be  settled  to,  upon,  or  under  the  subsisting  uses,  trusts,  and  powers  of  the  said  will, 
is  upon  the  true  construction  of  the  said  first  and  second  codicils  thereto,  to  extend  to, 
and  to  comprize,  the  said  copyhold  estate  at  Slyne,  as  well  as  the  othei  estates  devised 
by  the  said  will,  but  subject,  as  to  the  said  estate  at  SlyTie,  to  the  special  power  given 
with  respect  thereto  by  the  said  first  codicil,  &c. 
Reg.  Lib.  A.  1817.  fol.  1227 

[244]  The  Mayor  and  Burgesses  of  King's  Lynn  v.  Pemberton.   March  17,  [1818]. 

Persons  authorised  by  act  of  Parliament  to  cut  a  oamvl,  and  required  to  appropriate 
certain  sums  for  the  construction  and  maintenance  of  works  to  protect  a  harbour 
in  which  the  canal  was  intended  to  terminate,  not  restrained  from  cutting; 
through  their  own  lands,  at  a  distance  from  the  harbour,  in  the  event  of  a  present 
insufficiency  of  funds  for  the  completion  of  the  undertaking,  pending  an  application 
to  Parliament  for  farther  powers  to  levy  money. 

• 

The  bill  filed  by  the  "  Mayor  and  burgesses  of  the  borough  of  I^nne  Regis, 
'  commonlv  called  King's  Lynn,  in  the  county  of  Norfolk,  in  behalf  of  themselves 
'  and  all  other  the  persona  who  are  or  may  be  interested  in  the  security  and  preserva- 
'  tion  of  the  town  and  harbour  of  King's  Lynn,  and  the  navigation  thence  to  the 
"open  sea,"  stated,  that  by  act  of  Parliament  35  Geo.  3,  c.  77,  entitled,  "  An  act  for 
'  improving  the  drainage  of  the  middle  and  south  levels,  part  of  the  great  level  of  the 
'  fens  called  Bedford  level,  and  the  low  lands  adjoining  or  near  to  the  said  levels,  as 
"  also  the  lands  adjoining  or  near  to  the  river  Ouze,  in  the  county  of  Norfolk,  draining; 
~  through  the  same  to  the  sea,  by  the  harbour  of  King's  Lynn,  in  the  said  county,  and 
'  for  altering  and  improving  the  navigation  of  the  said  river  Ouze,  from  or  near  a 
'  place  called  Eau  Brink,  in  the  parish  of  Wiggenhall  St.  Mary,  in  the  said  county,  to 
'  the  said  harbour  of  King's  Lynn,  and  for  improving  and  preserving  the  navigation 
" oi  the  several  rivers  communicating  with  the  said  river  Ouze"  certain  persons 
therein  described  were  appointed  conunissioners  for  drainage,  and  certain  other 
persons  commissioners  tor  navigation ;  and  the  commissioners  for  drainage 
were  authorized  and  required  to  make  a  new  river  or  cut,  to  branch  out  of 
the  river  Ouze  at  or  near  a  place  called  Eau  Brink,  and  to  rejoin  the  present 
course  of  that  river  at  or  near  the  harbour  of  King's  Lynn,  for  the  free  passage 
of  the  navigation,  and  of  the  waters  of  the  river  Ouze  ;  and  in  order  that  those 
purposes  might  be  efiectually  answered,  and  that  the  harbour  of  King's  Lynn 
might  not  be  prejudiced  or  rendered  unsafe  in  consequence  of  such  [246]  i^ew  river 
or  cut,  it  was  directed  that  the  same  should  be  made  of  the  dimensions  and  on  the 
plan  therein  particularly  described  ;  and  the  commissioners  of  drainage  were 
authorised  and  directed  to  execute  all  such  works  as  certain  engineers  named  should 
agree  upon,  for  the  better  security  and  more  effectual  preservation  of  the  town  and 
harbour  of  King's  Lynn,  and  the  navigation  thence  to  the  open  sea,  from  all  possible 
damage  in  consequence  of  the  making  the  said  intended  new  river ;  that  after 
authorizing  the  sale  of  the  bare  sands  and  channel  of  the  river  between  two  dams 
which  were  to  be  constructed,  the  act  directed  the  commissioners  for  drainage  to 
retain  in  their  hands,  out  of  the  money  to  arise  from  the  sale,  a  fund  sufficient  to 
answer  the  expenses  of  the  future  maintenance  and  repair  of  the  works,  which  was 
to  be  exclusively  appropriated  to  defray  the  expense  of  such  maintenance  and 
repairs  as  might  become  necessary,  after  the  works  should  have  been  finished  ; 
and  that  the  act  authorized  the  commissioners  for  drainage  to  levy  a  tax  of  ^d.  an 
acre  on  all  the  lands  described,  to  be  applied  to  the  purposes  mentioned  ;  and  imposed 
certauL  tolls,  during  10  years  after  the  opening  of  the  new  river,  on  all  goods  passing 
thereon. 

Hie  bill  farther  stated,  that  by  statute  36  Geo.  3,  c.  33,  the  commissioners  for 
drainage  and  navigation  were  authorised  to  direct  the  continuance  of  the  rate  of 
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4(2.  per  acre  during  a  farther  period  of  five  years ;  that  by  statute  ^5Geo.  3,  c.  Ixxii., 
the  lands  directed  by  the  former  acts  to  be  taxed  at  the  rate  of  4(2.  per  acre,  were  taxed 
at  that  rate  for  five  years  from  the  24th  of  June  1805 ;  and  that  by  statute  56  Geo. 
3,  e.  xxxiii.,  it  was  enacted,|that  all  occupiers  of  the  lands  taxed  under  the  former  acts 
should  pay  the  sunu  with  which  they  were  chargeable,  together  with  a  certain 
penalty  thereon. 

The  bill  farther  stated,  that  the  tax  of  4d.  per  acre  for  the  term  of  15  years  (which 
expired  on  the  24th  of  June  [246]  1810),  if  properly  levied,  would  have  produced  the 
sum  of  £75,724  and  no  more ;  and  that  the  arrears  of  the  tax  yet  unreceived 
amounted  to  £20,000  ;  that  none  of  the  works  proposed  by  the  acts  had  been  com- 
menced until  lately,  and  that  the  commissioners  for  drainage  had  already  expended 
£60,000,  and  upwards,  being  considerably  more  than  the  sum  actually  received  by 
them  on  account  of  the  said  tax,  in  the  purchase  of  lands  and  other  purposes  provided 
by  the  acts  preparatory  to  the  commencement  of  the  works  ;  and  that  they  had  no 
funds  in  hand  for  entering  on  and  proceeding  therewith  ;  but  that  on  the  contrary 
they  were  considerably  in  arrear  in  respect  ofthe  monies  already  expended  by  them, 
as  appeared  by  a  statement  of  their  accounts  from  August  1809  to  the  26th  of  August 
1817,  printed  in  behalf  of  the  commissioners,  and  s^ned  with  the  name  of  their 
treasurer,  the  Defendant,  a  copy  of  which  was  annexed  by  way  of  schedule  to  the 
bill. 

The  bill  then  stated,  that  an  application  had  lately  been  made,  and  was  then 
pending  in  Parliament,  in  behalf  of  the  commissionera  for  drainage,  for  an  act  to  enable 
them  to  levy  a  farther  tax  of  one  shilling  per  acre,  for  the  term  of  five  years,  for  the 
purpose  of  commencing  and  carrying  on  the  works  directed  by  the  former  acts, 
and  that  such  tax  would  amount  to  the  like  sum  of  £75,724  and  no  more  ;  that  by  an 
estimate  made  in  behaH  of  the  commissioners  for  drainage,  as  a  foundation  for  their 
application  to  Parliament,  the  e^wnses  attending  the  makktg  the  said  new  navigable 
cut,  and  other  expenses  incident  thereto,  were  stated  to  amount  to  the  sum  of 
£84,000  ;  in  which  estimate  were  not  ino1ud«l  the  expenses  of  the  several  works 
which  would  become  necessary  for  the  security  of  the  town  and  harbour  of  Kiufi's 
Lynn,  and  the  navigation  thence  to  the  open  sea  ;  that  the  nature  and  extent  of  such 
works  could  not  be  ascertained  till  the  navigable  cut  had  been  completed,  and  the 
effect  of  the  tidal  and  other  waters  passing  [247]  through  the  same,  and  confined 
therein,  was  known  ;  but  that,  in  the  opinion  of  engineers  of  skill,  the  completion 
of  them  wouW  require  £150,000  or  £200,000. 

The  bill  farther  stated,  that  the  Mayor  and  burgesses  of  the  borough  of  King's 
Ltfnn  were  incorporated  by  royal  charter  considerably  above  two  centuries  ago, 
and  that  they  hadfever  nnce  continued  and  still  were  a  corporation  by  virtue  thereof ; 
and  by  letters  patent  granted  to  the  predecessors  of  the  Plaintifis,  the  then  Mayor 
and  burgesses  m  the  borough,  by  King  James  the  First,  the  said  Mavor  and  burgesses 
were  constituted,  and  had  ever  since  been  and  then  were,  adminu  within  the  said 
borough,  and  the  port,  Hmits,  and  bounds  thereof ;  and  by  virtue  of  such  office  and 
appointment,  the  Plaintiffs  and  their  predecessors  for  the  time  being  had  ever  since 
and  still  exercised  all  necessary  powers  and  authorities  for  the  conversation  and 
security  of  the  said  harbour,  and  of  the  navigation  thereof ;  that  previous  to  the 
passing  of  the  act  35  Geo.  3,  c.  77,  certain  able  and  experienced  engineers,  whom  the 
PlaintifiEs  consulted  on  that  occasion,  were  of  opinion  that  the  opening  of  the  said 
navigable  cut  would  be  attended  with  imminent  hazard  to  the  town  and  harbour  of 
Lynn,  and  the  navigation  thereof,  and  that  the  hazard  would  probably  increase  with 
the  increased  operation  of  the  waters  of  the  said  navigable  cut,  and  the  harbour  be 
rendered  inaccessible  exoqit  to  vessels  of  light  burden ;  that  the  PlaintifEs,  together 
with  the  owners  of  other  adjacent  lands,  opposed  the  passing  of  the  act,  and  obtained 
the  introduction  of  the  clause  directing  tne  construction  of  works  for  the  more 
effectual  preservation  of  the  town  and  harbour ;  that  the  proposed  tax  of  one  shilling 
an  acre  for  five  years  would  not  provide  a  fund  sufficient  for  completing  the  navigable 
cut,  and  the  works  more  immediately  connected  therewith ;  and  that  the  proceedings 
in  the  works,  so  far  only  as  the  said  fund  would  extend,  would  be  attended  with  great 
and  manifest  detriment,  and  the  most  imminent  danger,  to  the  harbour  [248]  ft^id 
the  navigation  thereof,  as  well  as  to  the  property  and  interests  of  the  merchants  of 
the  town,  and  of  a  great  number  of  the  landholders  of  the  adjoining  districts  ;  and 
that  it  would  be  necessary  for  the  commiasioners  of  drainage  to  renew_their  application 
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to  Fsrliament  for  an  increase  of  the  tax,  or  an  extension  of  the  period  during  which 
it  was  to  be  levied,  as  often  as  the  funds  should  be  exhausted,  and  inadequate  to 
defray  the  current  expenses  of  the  works. 

The  bill  chaiged,  that  in  proceeding  to  obtain  the  intended  act  of  parliament, 
the  commiBsioners  were  guilty  of  a  fraud  on  the  public,  and  especially  on  the  Plaintifis, 
their  ajmlication  being  grounded  on  a  declaration  and  express  understanding  that 
the  funob  to  be  raisea  under  the  intended  act  would  be  fully  sufficient  to  complete 
all  the  works  provided  for  by  the  several  acts ;  that  since  making  the  last-mentioned 
application  to  parliament,  the  commissioners  had  begun  to  dig  in  the  ground  pur- 
chased by  them  for  the  purpose  of  making  the  said  navigable  cut,  and  that  several 
hundred  workmen  were  then  employed  upon  the  same  imder  their  direction  ;  that 
the  said  works,  if  continued  under  the  circumstances  aforesaid,  would  be  to  the  great 
and  irreparable  loss  and  injury  of  the  town  and  harbour  of  Lynn,  and  of  the  naviga 
tion  thereof. 

The  bill,  farther  charging  that  the  Defendant  was  many  years  ago  duly  appointed 
by  the  commissioners  for  drainage,  and  then  was,  the  treasurer  of  the  said  com- 
missioners ;  and  that  it  was  directed  by  the  said  acts,  or  some  or  one  of  them,  that 
the  commissioners  should  and  might  be  sued  by  or  in  the  name  of  their  treasurer 
for  the  time  being,  or  other  officer,  as  therein  mentioned,  prayed  a  discovery,  and 
injunction  to  restrain  the  Defendant  as  such  treasurer,  and  the  commissioners 
for  drainage,  their  agents,  &c.,  from  making  and  digging,  or  continuing  to  make 
and  dig,  the  said  navigable  cut,  and  from  in  any  manner  proceeding  in  the  execution 
of  the  said  several  works,  unless  or  until  a  [249]  proper  and  sufficient  fund  should 
have  been  raised  or  provided,  and  set  apart  for  the  purpose  of  making  and  com- 
pleting all  such  works  as  should  be  necessary  for  the  security  and  preservation 
of  the  town  and  harbour  of  King's  Lynn,  and  the  navigation  thence  to  the  open 
sea,  from  all  possible  damage  or  injury  in  consequence  of  the  making  the  said 
navigable  cut. 

An  affidavit  having  been  filed,  verifying  the  allegations  of  the  bill,  and  stating 
estimates  to  show  the  insufficiency  of  the  funds  for  the  completion  of  the  works, 
the  Plaintiffs  gave  notice  of  a  motion  for  an  injunction. 

Affidavits  were  filed  in  opposition  to  the  motion,  but  not  read.  They  stated, 
in  substance,  that  with  the  strength  of  labor  at  present  employed  tlie  works  could 
not  be  finished,  and  the  water  diverted  from  its  channel,  within  two  yeai's ;  nor 
could  an  additional  strength  be  with  safety  employed  for  finishing  them  in  less 
time ;  that  the  ground  through  which  the  work  was  then  proceeding  belonged 
to  the  commissioners  of  drainage,  having  been  purchased  by  them  for  the  purpose 
of  making  the  cut ;  that  until  the  ground  at  the  ends  of  the  cut  was  taken  out, 
and  the  water  of  the  river  diverted  from  its  present  channel  into  the  new  river, 
no  possible  damage  or  injury  could  in  any  way  happen  to  the  town  and  harbour 
of  King's  Lynn,  or  to  the  navigation  thence  to  the  open  sea ;  that  the  commissioners 
of  drainage  were  in  possession  of  about  £14,000  to  proceed  with  the  making  of 
the  new  river ;  that  the  land  and  tolls  which  they  would  have  as  part  of  their  fund 
would  produce  £40,000,  and  the  tax  to  be  levied  under  the  intended  act  £75,000. 

Sir  Samuel  BomUly,  Mr.  Bell,  and  Mr.  MerivaU,  in  support  of  the  motion.  The 
commissioners  have  obtained  the  powers  conferred  on  them  by  the  act,  under  a 
representation  that  the  sums  which  they  were  authorized  to  raise  would  be  sufficient 
to  [250]  complete  the  undertaking.  That  representation  is  falsified  by  the  event. 
It  is  ascertained  that  their  present  fund  is  not  adequate  even  to  open  the  new 
navigable  river,  much  less  to  construct  the  works  necessary  for  the  protection 
of  the  town  and  harbour  of  Lynn.  Their  application  to  Parliament  proceeds  on 
the  acknowledgment  of  the  insufficiency  of  their  means.  What  may  be  the  probable 
result  of  that  application  it  is  needless  to  inquire ;  for  our  purpose  it  is  enough 
that  they  are  not  now  in  possession  of  competent  funds.  The  question  is,  whether 
the  Court  will  permit  them,  while  they  are  destitute  of  the  means  of  completing 
it,  to  proceed  with  an  undertaking  from  the  partial  execution  of  which  irreparable 
mischief  may  ensue. 

The  Lard  Chancellor  [Eldou].  The  circumstance  of  their  not  cutting  through 
your  lands  distinguishes  this  case  most  materially  from  every  other  of  the  kinul. 
In  the  ease  of  Agnr  and  the  BegenVs  Canal  Company,  I  acted  on  the  principlp. 
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that  where  persons  assume  to  satisfy  the  legislature  that  a  certain  sum  is  suffioient 
for  the  completion  of  a  proposed  undertaking,  as  a  canal,  and  the  event  is  that 
that  sum  is  not  nearly  sufficient,  if  the  owner  of  an  estate  through  which  the  legis- 
lature has  given  to  the  speculators  a  right  to  carry  the  canal,  can  show  that  the 
persons  so  authorized  are  unable  to  complete  their  work,  and  is  prompt  in  his  applica- 
tion for  relief  grounded  on  that  fact,  this  Court  will  not  permit  the  farther  pro- 
secution of  the  undertaking.(l)  So  in  another  case,  a  Mr.  Taylor  filed  his  bill, 
stating  that  at  the  time  of  subscribing,  he  expected  that  when  he  had  paid  the 
whole  of  his  instalments  he  should  find  the  canal  complete,  but  that  with  the  present 
fund  it  would  not  pass  to  the  east  of  Hampstead,  and  the  Court  thought  him  entitled 
to  relief. 

[251]  I  do  not  say  that  you  cannot  reach  this  case :  that  is  to  be  discussed ; 
but  it  is  not  the  case  of  a  proprietor  through  whose  lands  the  commissioners  are 
proceeding  to  conduct  the  canal.  I  must  assume  that  Parliament  will  not  give 
to  them  farther  powers,  without  taking  care  that  they  have  funds  sufficient  to 
complete  the  undertaking.  The  proper  application  seems  to  be  to  Parliament, 
by  petition  representing  these  circumstances. 

For  the  motion.  Our  application  is  that,  in  the  meantime,  they  may  be  re- 
strained from  proceeding  with  an  undertaking  which,  in  the  eventual  deficiency 
of  the  fund,  may  be  productive  of  irreparable  injury. 

The  Lord  Chancellor  [Eldon].  What  irreparable  injury  can  engue  to  the  town 
and  harbour  of  Lynn,  from  the  act  of  the  commissioners  in  cutting  through  their  own 
lands  t  If  they  have  not  funds,  and  any  proprietor  complains  that  they  are  cutting 
through  his  lands,  that  is  an  equity  which  I  understand ;  but  unless  irreparable 
mischief  can  be  shown  to  arise  from  the  very  act,  what  right  have  I  to  restrain 
them  from  cutting  through  their  own  lands  t 

Mr.  Wetherell  and  Mr,  Abercromby  against  the  motion.  Before  mischief  can 
[Kjssibly  arise  to  the  harbour  of  Lynn,  the  canal  must  be  completed.  The  object 
is  to  direct  the  river  through  that  course,  and  we  are  still  two  miles  from  the  harbour. 
The  peculiarity  of  this  case  is  that  the  undertaking  must  be  completed  before  the 
alleged  injury  can  occur. 

The  Lord  Chancellor  [Eldon].  This  case  does  not  appear  to  me  to  turn  on  the 
same  principle  with  those  which  have  been  mentioned.  The  commissioners  are 
not  cutting  through  the  lands  of  others.  [252]  If  tbe  Plaintiffs  show  injury  to 
their  property,  that  is  another  ground. 

Sir  Samuel  Romilly.  The  ground  of  our  application  is,  danger  to  the  harbour 
of  Lynn.  It  is  true  that  what  is  now  done  cannot  injure  the  harbour ;  but  it 
occurred  to  us,  that  if  we  delayed  till  the  danger  approached,  suffering  the  Defen- 
dants to  expend  large  sumd,  the  Court  would  tell  us  that  we  came  too  late.  (See 
Birmingham  Ca'Md  Company  v.  Lloyd,  18  Ves.  615.) 

The  Lord  Chancellor  [Eldon].  You  have  come  very  properly  ;  but  a  peculiarity 
in  this  case  is  the  pending  application  to  Parliament ;  and  the  acts  provide  that 
the  commissioners  shall  take  measures  for  the  security  of  the  harbour  of  Lynn. 
Any  person  interested  may  petition  either  House  of  Parliament. 

Motion  refused. 

(1)  Agar  v.  The  Regent's  CanaX  Company,  26th  January  1814,  Injunction 
granted.  Reg.  Lib.  A.  1813,  fol.  476.  5th  March  1814,  Injunctibn  dissolved. 
Reg.  Lib.  A.  1813,  fol.  1056.    And  see  Coop.  p.  77. 


vSmytiih  y.  Smytiie.    .l/arc/t  .'il,  j  1818]. 

On  a  motion  after  the  answer  for  an  injunction  to  stay  waste,  affidavits  filed 
subsequently  to  the  answer  cannot  be  read. 

The  bill  filed  on  the  9th  of  February  stated,  that  the  Defendant  was  tenant  for 
life  of  certain  estates,  subject  to  impeachment  of  waste,  during  a  term  of  30  years ; 
and  after  that  period,  without  impeachment  of  waste ;  that  the  term  having 
expired  in  January  last,  the  Defendant  marked  and  advertised  for  sale  all  the  oak. 
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ash,  and  elm  trees  (with  few  exceptions)  on  the  estates  ;  and  charging  that  the 
trees  afforded  shelter  and  ornament,  and  were  necessary  to  the  pleasurable  enjoy- 
ment of  the  estate,  and  were  for  that  purpose  planted  and  sufEered  to  grow,  prayed 
an  injunction  against  felling  any  timber  or  trees,  growing  or  planted  [263]  lor  the 
ornament  of  the  mansion-house,  or  for  ornament  in  the  grounds  and  plantations, 
or  saplings  unfit  to  be  cut. 

The  answer  having  been  filed  on  the  26th  of  February,  insisting  on  a  right  to 
cut  timber,  but  denying  the  fact  or  intention  of  cutting  ornamental  trees,  the 
Plaintiff  on  this  day  moved  for  an  injunction  to  restrain  the  Defendant  from  cutting 
any  timber  or  other  trees  unfit  to  be  cut  in  a  due  and  fair  course  of  husbandry. 

The  SolicUor  General  [Oifford]  and  Mr.  Sose,  for  the  motion. 

Sir  Samuel  BomiUyy  Mr.  Bell,  and  Mr.  Dmcdesvsell  for  the  Defendant.  The 
Plaintiff  having  in  support  of  the  motion  offered  affidavits  subsequent  to  the  answer, 
tending  to  prove  the  fact  of  equitable  waste,  the  Defendant  objected  to  their  being 
read ;  insisting  that  although  an  injunction  obtained  on  afiidavits  filed  before  the 
answer  may  be  sustained  on  affidavits  filed  subsequently,  an  injunction  cannot  be 
originally  granted  on  such  affidavits. 

The  Lord  Chancellor  [Eldon].  I  recollect  no  former  case  in  which  this  question 
has  arisen.  The  allegations  in  the  bill  are  general :  if  the  Plaintiff  at  once  supports 
them  by  the  statement  of  particular  facts  on  affidavit,  the  Defendant  possesses  an 
opportunity  of  explaining  or  denying  those  facts  in  his  answer ;  but  if  the  Plaintiff 
reserves  his  affidavits  till  the  answer  is  filed,  he  deals  not  altogether  fairly  with 
the  Defendant,  who  is  entitled  before  the  answer  to  be  apprized  of  the  points  on 
which  the  Plaintiff  rests  his  case.  I  shall  pause  before  I  extend  to  cases,  in  which  no 
previous  injunction  has  been  obtained,  the  rule  of  practice  which  authorizes  the 
admission  of  affidavits  for  continuing  an  injunction  to  stay  waste  against  the  answer. 
Affidavits  of  acts  of  waste  committra  [254]  since  the  filing  of  the  bill  are  entitled  to 
a  distinct  consideration. 

April  1.  The  Lord  Chancellor  [Eldon].  On  diligent  inquiry  I  find  no  instance 
in  which  the  Court  has  permitted  the  Plaintiff  to  siipport  a  motion  for  an  injunction, 
by  affidavits  filed  after  the  answer.  The  Countess  of  Strathmore  v.  Botoes  (2  Dick. 
673 ;  2  Bro.  C.  C.  88;- 1  Cox,  263)  is  the  most  material  case  ;  but  all  the  reasons 
there  given  for  receiving  the  affidavits  tendered  are  founded  on  the  fact  that  the 
injunction  had  been  originally  granted  on  affidavit.  The  affidavits  are  inad- 
mis8ible.(l) 

Motion  refused. 

(1)  So  SommervUU  v.  Buckler,  3  Anstr.  658.  The  general  rule  is,  that  for  the 
purpose  of  obtaining  or  continuing  an  injunction,  affidavits  cannot  be  read  against 
the  answer  (see  Clapham  v.  White,  8  Ves.  35)  j  but  the  policy  of  preventing  irre- 
parable injury  has  introduced  an  exception  to  that  rule  in  cases  of  waste  {Gibbs  v.  Cole, 
3  P.  Wms.  265.  Potter  v.  Chapman,  Amb.  99.  Robinson  v.  Byron,  1  Bro.  C.  C.  588. 
Countess  of  Strathmore  v.  Bowes,  2  Dick.  673;  2  Bro.  C.  C.  88;  1  Cox,  263. 
Norway  v.  Roxoe,  19  Ves.  153),  or  of  mischief  analogous  to  waste  {Peacock  v.  Peacock, 
16  Ves.  49.  Charlton  v.  Poulter,  19  Ves.  148,  n.  Norway  v.  Howe,  19  Ves.  144),  an 
exception  not  extending  to  questions  of  title  (Norway  v,  Rowe,  ubi  supra),  or  to 
injunctions  for  restraining  the  negotiation  of  bills  of  exchange  (Berkeley  v.  Brymer, 
9  Ves.  355).  From  the  present  decision  it  may  be  collected  that  where  no  affidavits 
are  filed  prior  to  the  answer,  none  filed  subsequently  can  be  read  in  contradiction 
to  it ;  but  they  may  be  read  in  support  of  an  allegation  in  the  bill,  not  contradicted 
by  the  answer,  Taggart  v.  Hewlett,  1  Mer.  499.  Morgan  v,  Goode,  3  Mer.  10; 
and  see  Burroughs  v.  Oakley,  1  Mer.  52,  376,  n.  Bonner  v.  Johnston,  1  Mer.  366. 
Crutckley  v.  Jerningham,  2  Mer.  505.  During  the  discussion,  the  case  of  Isaac  v. 
Humpage  (3  Bro.  C.  C.  463 ;  1  Ves.  Sen.  427)  was  mentioned  by  the  Lord  Chancellor 
as  of  no  authority ;  and  see  to  the  same  effect  Hanson  v.  Gardiner,  7  Ves.  30S. 
Berkeley  r.  Brymer,  9  Ves.  366. 
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[255]  BUETON  V.  Todd.   Todd  v.  Gee.   Rolls.   March  31,  1818. 

On  a  bill  by  a  purchaser  for  specific  performance  of  a  contract  for  the  sale  of  an  estate, 
a  vendor  who,  during  16  years,  had  retained  poBsession  of  the  whole  estate,  and  of 
one-third  of  the  purchase  money,  was,  untur  the  circumstances,  charged  with 
interest  on  one-thurd  of  the  rents  and  profits. 

In  August  1802,  Mary  Burton,  Bichard  Gee,  and  Robert  Osborne,  devisees  in  trust 
to  sell,  under  the  will  of  Revert  Burton  deceased,  put  up  for  sale  by  auction  two 
estates  called  Turner  Hall  and  Ganstead,  described  in  the  printed  particulars  of  sale 
as  containing  412  acres,  of  which  227  acres  were  tithe-free,  paying  a  very  trifling 
modus.  One  of  the  conditions  of  sale  was,  that  the  purchaser  should  make  a  deposit 
of  10  per  cent,  upon  the  purchase  money,  and  sign  an  agreement  to  pay  one-third  on 
the  10th  of  October  then  next,  one-third  on  the  5th  of  January  1803,  and  the  remain- 
ing third  on  the  5th  of  AprU  following,  a  good  title  having  been  made.  At  the  Bale, 
the  agent  of  WiUtam  Todd  was  declared  the  purchaser,  at  the  price  of  £16,000 ; 
and  a  memorandum  in  writing  was  signed  by  him,  and  by  the  auctioneer,  in  behalf 
of  the  vendors.  On  the  11th  of  October  1802,  WUliam  Todd  paid  to  Osborne  £5333, 
6s.  8rf.,  the  first  instalment  of  the  purchase  money  ;  and  on  the  23d  of  October, 
the  farther  sum  of  £430,  being  the  whole  of  the  purchase  money  for  the  close  called 
Ganstead ;  but  he  was  not  admitted  into  possession  of  any  part  of  the  estates  ex- 
cept that  close.  On  the  17th  of  March  1803,  an  abstract  of  the  vendor's  title  was, 
for  the  first  time,  delivered  to  the  purchaser,  who  returned  it  early  in  April,  with  the 
observations  of  his  counsel ;  and  on  the  30th  of  May  a  farther  abstract  was  delivered, 
which  still  not  showing  a  good  title,  after  repeated  applications  by  the  purchaser's 
solicitor,  on  the  18th  of  November  1803,  the  solicitor  oi  the  vendors  delivered  a  third 
abstract,  but  the  title  produced  being  unBatisfactory,  objections  were  stated  by  the 
purchaser's  [266]  counsel,  which  were  not  removed,  nor  the  information  required 
given. 

In  May  1804,  the  vendors  filed  a  bill  against  Todd  for  specific  performance  of  the 
agreement ;  and  under  a  reference  on  motion,  the  Master  reported  that  the  vendors 
could  not  make  a  good  title,  the  principal  objections  to  the  title  arising  from  the  refusal 
of  the  vendors  to  have  an  account  taken  of  the  money  which  they  had  received 
from  such  part  of  the  testator's  personal  estate  as  by  his  will  was  made  subject  to  his 
debts  and  legacies,  and  to  purchase  the  tithes  of  such  part  of  the  estate  sold  as  was 
described  to  be  tithe-free.   To  this  report  the  vendors  excepted. 

On  the  19th  of  October  1808.  the  purchaser  filed  a  bill  against  the  vendors  and 
other  persons  interested  under  the  will  Robert  Burton,  praying  that  the  vendors 
might  specifically  perform  the  agreement,  and  that  all  neceBsary  accounts  respecting 
the  estate  of  the  testator  might  be  taken  in  order  to  make  a  good  title ;  and  if  it 
should  appear  that  the  vendors  could  not  make  a  good  title,  that  an  account  might 
be  taken  of  the  sums  of  money  paid  by  the  PlaintiS  in  pursuance  of  the  contract, 
and  of  the  interest  thereon,  and  of  the  injury  which  the  PlaintifE  liad  sustained 
by  the  non-performance  of  the  contract ;  and  that  the  vendors  might  be  decreed 
to  pay  the  amount  to  the  Flaintii!. 

In  addition  to  the  facts  before  stated,  the  bill  alleged  the  will  of  Robert  Burton, 
devising  certain  estates  in  the  county  of  York  to  his  wife  Mary  Burton,  Richard 
Gee,  and  Robert  Osborne,  upon  trust,  to  sell  all  or  such  parts  as  they  should  judge 
necessary  and  proper  ;  ana  to  apply  the  money  in  the  first  place  in  payment  of  the 
testator's  debts ;  and  to  place  out  the  surplus  at  interest  for  his  wife,  for  life  ;  and 
after  her  decease  to  pay  his  legacies  (not  expressly  made  payable  out  of  perBonul 
estate)  in  exoneration  of  his  personal  [257]  estate ;  and  to  continue  the  surplus, 
if  any,  at  interest,  for  the  benefit  of  the  person  entitled  to  the  residue  of  his  real 
estate  :  and  he  devised  all  other  his  estates,  and  also  such  of  his  said  estates  as  should 
not  be  disposed  of  by  his  trustees  for  the  purpose  before  mentioned,  to  his  wife  for 
life,  in  satisfaction  of  all  claims ;  and  after  her  decease  to  R.  C.  Burton  for  life,  and 
to  his  sons  and  daughters,  in  strict  settlement ;  with  a  like  remainder  to  N.  C. 
Burton,  and  his  issue  ;  with  remainder  to  the  third  and  other  sons  of  the  mother 
of  R.  C.  Burton,  and  N.  C.  Burton,,  with  remainders  over.  And  he  declared,  that 
in  case  the  estates  devised  to  his  trustees  should  not  be  sufficient  for  payment  of 
his  debts,  and  such  legacies  as  were  directed  to  be  raised  by  sale  of  such  estates, 
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then,  and  iu  such  case  only,  he  devised  such  part  of  his  other  estates  as  should  be 
auffioient  for  the  payment  of  his  dehts  and  legacies,  to  Mary  Burton,  B.  Gee,  and 
R.  0^>ome,  their  heirs  and  successors,  upon  the  saroe  trusts  as  the  estates  previously 
devised  to  them  in  trust  to  be  sold ;  and  he  appointed  his  wife  sole  executrix. 

The  bill  charged,  that  if  the  accounts  ol  the  testator's  real  and  personal  estates 
were  taken,  it  would  appear  that  the  estate  agreed  to  be  sold  to  the  Plaintiff,  <a 
some  part  thereof,  was  devised  to  Mary  BwUm,  Gee,  and  0«&om«,  to  be  sold  to  pay 
the  debts  and  legacies  of  the  testator ;  and  that  by  having  the  accounts  taken, 
and  purchasing  from  C.  A.  Cooper  the  tithes  of  that  part  of  the  estate  stated  to  be 
tithe-free  which  he  was  willing  to  sell,  and  by  other  necessary  acts,  the  vendors 
might  make  a  good  title  to  all,  or  the  greater  part  of  the  estate. 

To  this  bill  the  Defendants,  Gee  and  Osborne,  put  in  a  demurrer  and  answer, 
demurring  to  the  relief  for  want  of  equity,  and  admitting  that  a  bill  had  been  filed 
against  tiie  [268}  Plaintiff  as  stated ;  and  that  Mary  Bwton  was  dead.  The 
demurrer  was  overruled.    {Todd  v.  Gee,  17  Ves.  273.) 

The  answers  of  the  Defendants  concurred  with  the  statement  of  the  bill,  except 
in  assigning  to  the  delivery  of  the  first  abstract  the  date  of  Ja/Miory  instead  of 
March  1803  ;  and  of  the  second,  the  18th  of  September^  instead  of  the  18th  of 
November  following. 

In  May  1809,  the  exception  to  the  Master's  Report  in  the  first  suit  was  overruled ; 
after  which,  no  farther  proceedings  were  taken.  On  the  hearing  of  the  second  suit 
in  December  1813,  the  decree  directed  a  reference  to  the  Master  to  make  inquiries 
relative  to  such  of  the  debts  and  legacies  of  Robert  Burton  the  testator,  as  were  by 
his  will  directed  to  be  paid  or  raised  by  sale  of  his  real  estates  specified,  and  relative 
to  his  real  estates  sold ;  and  it  was  declared,  that  in  case  the  Defendants  Gee  and 
Osborne  could  make  a  good  title,  the  Plaintiff  was  entitled  to  have  the  agreement 
specifically  performed ;  and  it  was  ordered  "  that  it  be  referred  to  the  said  Master 

*  to  inquire  and  state  whether  the  said  R.  Gee  and  R.  Osborne  can  make  or  procure  to 
'  be  made  to  the  said  Plaintiff  a  good  title  to  the  said  hereditaments  ana  m-emises, 
"  or  to  any  and  what  part  tha:e(rf,  pursuant  to  the  particulars  and  conditions  of 
"  sale ;  and  in  case  the  said  Master  shall  find  that  the  said  R.  Gee  and  B.  Osborne 
"  cannot  make  to  the  said  Plaintiff  a  good  title  to  any  part  of  the  estates,  heredita- 
"  ments,  and  premises,  pursuant  to  the  said  particulars  and  conditions  of  sale,  the 
"  said  Master  is  to  state  to  the  Court  specially  in  what  respects,  and  by  reason  of 

*  what  circumstances,  the  said  R.  Gee  and  R.  Osborne  are  not  able  to  make  to  the 
"  said  Plaintiff  a  good  title."  &c.    (Lib.  Reg.  B.  1813,  fol.  923.) 

[269]  By  his  Report,  dated  the  €th  of  December  1816,  the  Master  stated,  that 
Gee  and  Osborne  could  make  a  good  title  to  the  estate  sold,  except  that  they  had 
not  shown  that  the  227  acres,  or  any  other  part  of  the  estate,  were  tithe  h'ee,  or 
subject  only  to  a  trifling  modus. 

The  cause  coming  on  for  farther  directions,  was  argued  by  Mr.  Agar  and  Mr. 
Duckworth  for  the  Plaintiff ;  and  by  Mr.  Hart,  Mr.  Bdl,  and  Mr.  Barber,  for  the 
Defendants. 

The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  first  of  these  suits  was 
instituted  in  May  1804,  by  Messra  Gee  and  Osborne,  and  Mrs.  Burton,  the  trustees 
under  the  will  of  Mr.  Burton,  against  Mr.  Todd,  to  compel  the  specific  performance 
of  an  agreement  concluded  in  August  1802,  for  the  purcnase  of  an  estate.  In  June 
1806,  the  common  order  for  a  reference  to  the  Master  to  inquire  whether  a  good 
title  could  be  made,  was  obtained  by  the  Plaintiffs.  In  Deu-mber  1807,  the  Master 
reported  that  a  good  title  could  not  be  made.  To  this  report,  the  Plaintiffs  took 
an  exception,  which  was  overruled  in  Jfoy  1809.  Ko  further  proceedings  have 
oocurred  in  that  suit. 

In  October  1808,  Mr.  Todd  filed  a  bill  against  Gee  and  Osborne,  the  trustees, 
and  against  the  persons  interested  in  taking  the  accounts  under  the  will  of  Mr. 
Burton,  praying  specific  performance  of  the  agreement,  and  that  for  that  purpose 
the  necessary  accounts  might  be  taken,  or,  in  case  a  good  title  could  not  be  made, 
compensation  for  the  injury  sustained  by  the  Plaintiff  from  the  non- performance 
of  the  contract.  In  December  1813,  a  decree  was  pronounced  in  this  cause,  directing 
the  necessary  accounts  and  inquiries,  in  order  to  ascertain  whether  a  good  title 
could  be  made.  In  December  1816,  the  Master  made  his  report,  stating  that  a 
good  title  could  be  made  to  the  estates  in  question,  except  that  the  vendors  had  not 
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shown  tliat  the  227  acres  in  the  agreement  described  as  tithe  free,  or  subject  only 
to  a  Teiy  trMing  modus,  vere  not  subject  to  tithe. 

[260]  I'hs  decree,  therefore,  in  the  second  suit,  is  nearly  of  course.  The  Plaintiff, 
Mr.  Toddy  ia  entitled  to  a  specific  perftwmance,  and  to  a  compensation  for  the  tithes 
of  the  227  acres.  The  only  questions  are,  first,  on  what  principle  the  accounts 
must  be  taken  1  and,  secondly,  by  whom  the  costs  must  be  paid  Y 

By  the  agreement  in  August  1802,  it  was  stipulated  that  the  purchase  money 
filiould  be  paid  by  instalments,  one  third  on  the  10th  of  October  1802  ;  one  third 
on  the  5th  of  January  1803  ;  and  the  remaining  third  on  the  5th  of  April  following, 
a  good  title  to  the  estates  being  then  made.  The  purchaser  paid  the  first  instalment, 
amounting  to  £5333,  6s.  8d.  on  the  day  appointed,  the  10th  of  October  1802  ;  and 
the  vendors  have  ever  since  retained  that  sum ;  and  have  also  received  all  the 
rents  and  profits  of  the  premises,  Mr.  Todd  never  having  been  admitted  into  pos- 
'  session  of  any  part.  An  abstract  was  delivered  in  January  or  March  1803,  and  vras 
returned  by  iir.  Todd  before  the  May  following,  with  the  objections  <^  hia  counsel, 
the  principal  of  which  vras,  that  the  title  could  not  be  approved  unless  certain 
accounts  were  taken  in  a  court  of  equi^.  The  vendors  insisted  that  the  taking 
of  those  accounts  was  not  necessary  ;  and  instituted  a  suit  in  May  1804,  to  compel 
the  purchaser  to  accept  the  estate  without  that  preliminary.  Their  attempt  failed  ; 
and  Mr.  Todd  having  subsequently  filed  the  second  bill  for  the  purpose  of  having 
the  accounts  taken,  was  resisted  by  the  vendors,  but  ultimately  succeeded.  The 
vendors  then  having  been  uniformly  wrong,  while  the  purchaser  was  uniformly 
right,  and  having  continued  in  possession  of  one-third  of  the  purchase  money, 
and  in  the  receipt  of  all  the  rents  and  profits  of  the  estate  for  upwards  of  15  years, 
the  question  arises.  Upon  what  principle  the  accounts  are  to  be  taken  1 

The  usual  course  is,  that  the  purchaser  shall  receive  the  rents,  and  pay  £4  per 
cent  interest  on  the  purchase  money,  [261}7'a  practice  rather  hard,  where  the  delay 
is  not  caused  by  him ;  the  rents  seldom  yieldmg  £4  per  eent^  and  the  purchaser, 
after  having  been  deprived  of  the  enjoyment  of  the  estate,  receiving  it  at  UhSt  in  a 
worse  condition.  In  the  presert  case,  a  delay  of  15  years  has  been  caused  by  the 
resistance  of  the  vendors  ;  and  I  think  it  is  necessary  to  distinguish  this  case  from 
those  in  which  the  Court  has  adopted  the  rule  of  giving  to  the  purchaser  the  rents 
and  profits  of  the  estate,  and  to  the  vendor,  interest  on  the  purchase  money.  That 
rule  was  founded  upon  the  principle  recognized  by  Courts  of  Equity,  that  from  the 
moment  of  the  contract,  although  no  purchase  money  is  paid,  the  estate  is  to  be 
considered  as  the  property  of  the  purchaser,  and  the  purchase  money  the  property 
of  the  vendor.  But,  in  this  case,  the  immediate  payment  of  a  part  of  the  purchase 
money  (no  less  a  sum  than  £5600)  requires  a  deviation  from  the  usual  practice. 
The  vendors  have  not  only  continued  in  possession  of  the  rents  and  profits  for  the 
last  15  years,  but,  during  that  long  period,  have  also  enjoyed  the  benefit  of  this 
large  portion  of  the  purchase  money,  and  instead,  as  in  the  common  case,  of  now 
receiving  the  whole  amount  with  simple  interest  in  a  gross  sum,  they  have  had 
the  opportunity  of  making  compound  interest  on  one  third  part,  during  a  number 
of  years  sufficient  to  double  the  principal.  If  therefore,  in  this  case,  the  common 
rule  were  adopted,  the  effect  would  be  to  give  to  the  vendors,  who  from  the  issue 
of  the  suit  stand  as  aggressors,  a  double  advantage,  and  to  subject  the  innocent 
purchaser  to  a  double  loss,  namely,  a  loss  of  the  benefit  to  be  derived  from  an  annual 
receipt  of  the  rents,  ard  of  such  profit  as  a  continued  use  of  his  £5600  would  have 
given  to  him,  beyond  the  interest  for  which  he  would  now  have  been  accountable 
to  the  vendors.  That  rule  would  bestow  on  the  wrong  doer  all  the  benefit  of  his 
own  delay,  and  inflict  all  the  evil  on  the  rightful  suitor. 

Under  these  circumstances  equity  demands  that  some  [262]  mode  should  be 
adopted  by  which  the  purchaser  may  be  placed  as  nearly  as  possible  in  the  same 
situation  as  if  no  part  of  the  purchase  money  had  been  paid.  The  case  is  novel, 
and  I  am  aware  of  no  precedent,  but  on  principle  I  think,  that  as  in  strict  justice 
and  conscientious  dealing,  a  proportionate  share  of  the  estate  should  have  been 
conveyed  to  him,  in  immediate  exchange  for  his  purchase  money,  the  most  equitable 
course  in  the  power  of  the  Court  appears  to  be,  in  addition  to  the  usual  directions, 
to  allow  to  the  purchaser  interest  upon  the  rents  and  profits  of  so  much  of  the  estate 
as  is  proportionate  in  value  to  the  purchase  money  already  paid. 

It  may  be  said  that  Mr.  Todd  might  have  applied  for  an  order  that  the  £5333, 
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(!«.  8d.,  or  the  rents  and  profits,  should  be  brought  into  Court  and  laid  out;  but 
he  has  not  done  so,  and  the  vendors  have  enjoyed  the  benefit  of  his  omission. 

Under  the  circumstances,  I  am  of  opinion,  that  the  vendors  ought  to  account, 
not  only  for  the  rents  and  profits  of  the  estate  from  October  1802,  but  also  for  interest 
after  the  rate  of  £4  per  cent,  upon  one-third  of  the  rents  and  profits. 

The  costs  of  both  suits  must  be  paid  by  the  Defendants  to  the  second  suit.  The 
original  bill  must  be  dismissed  with  costs,  because  the  vendors,  apprised  of  the 
objections,  instituted  a  premature  and  improper  suit,  omitting  to  provide  the  only 
proper  mode  of  settling  the  question.  As  to  the  second  suit,  The  vendors  took  no 
steps  to  amend  the  original  bill,  and  adapt  it  to  the  purpose  of  obviating  the  ob- 
jections to  the  title.  Mr.  Todd  had  thereiore  no  means  of  obtaining  a  specific  per- 
formance of  the  agreement  but  by  the  institution  of  the  second  suit.  The  vendors 
opposed  his  claim  without  success,  and  a  specificperformance  was  decreed.  There 
was  no  inconsistency  on  the  part  of  Mr.  Todd.  The  provisions  of  the  will  rendered 
it  necessary  [263]  that  the  accounts  should  be  taken  ;  a'  proceeding  in  which  all 
the  parties  to  the  second  suit  were  interested.  The  vendors  must  be  at  the  expense 
of  coring  the  title  by  tsJdng  the  accounts,  and  therefore  Mr.  Todd  is  entitled  also 
to  the  costs  of  the  second  suit. 

"  His  Honor  doth  order  that  the  Plaintiff's  bill  in  the  firat  mentioned  cause 
stand  dismissed  out  of  this  Court,  with  costs  to  be  taxed  by  Mr.  Courtenay,  &c., 
and  in  the  second  mentioned  cause.  His  Honor  doth  declare  that  the  Plaintiff  is 
entitled  to  a  specific  performance  of  the  agreement,  and  to  a  conpensation  in  respect 
of  the  227  acres  of  land  agreed  to  be  sold,  not  being  tithe  free  or  paying  only  a 
trifling  modus  ;  and  it  is  ordered  that  the  said  Master  do  settle  such  compensation, 
and  take  an  account  of  what  is  due  from  the  Plaintiff  in  the  second  mentioned 
cause,  to  the  Defendant  Robert  Osborne,  the  surviving  trustee,  for  the  remainder 
of  the  purchase  money  for  the  estate  and  premises  called  Turner  Hall,  and  the 
timber  thereon,  according  to  the  particulars  and  conditions  of  sale,  and  the  agree- 
ment dated  the  7th  day  of  June  1803,  in  the  pleadings  mentioned,  and  compute 
interest  thereon  ^ter  the  rate  of  £4  per  cent.vsr  annum,  as  to  the  sum  of  £5637, 
155.  %d.  part  thereof,  from  the  5th  day  of  January  1803,  and  as  to  the  sum  of 
£5637,  15s.  2d.  the  residue  thereof,  from  the  5th  day  of  April  1803,  when  the 
respective  portions  of  the  purchase  money  ought  to  have  been  paid,  and  deduct 
them  from  what  the  said  Master  shall  settle  for  such  compensation  ;  and  it  is  ordered 
that  the  said  Master  do  take  an  account  of  the  rents  and  profits  of  the  said  premises, 
accrued  since  the  10th  day  of  October  1802,  received  by  the  said  Defendants  Richard 
Gee  and  Robert  Osborne,  or  either  of  them,  or  any  person  or  persons  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use,  and  in  order  thereto  the  parties 
are  to  produce  before  the  Master  upon  oath  all  books,  papers,  and  writings  in  their 
custody  or  power  relating  thereto,  and  are  to  be  examined  upon  inter-{264]-rogatorie8 
as  the  said  Master  shall  direct  and  it  is  ordered  that  the  s^d  Master  do  compute 
interest  at  £4  per  cenf.  per  annum,  on  one  third  part  of  the  siud  rents  and  profits 
which  have  accrued  and  become  due  and  been  received  as  aforesaid,  in  eaoh  and 
every  year  since  the  said  10th  day  of  October  1802,  from  the  respective  times  when 
such  rents  respectively  were  so  received  ;  and  it  is  ordered  that  the  said  Master  do 
tax  the  costs  of  the  Plaintifi  and  the  Defendants  R.  C.  Burton,  N.  C.  Burton,  John 
Clitheroe,  and  Sarah  his  wife,  Thomas  Mauleverer  and  Mary  Mauleverer ;  and  it 
is  ordered  that  the  Plaintiff  do  pay  to  the  said  Defendants  their  costs  when  taxed, 
and  pay  the  amount  of  the  money  which  shall  be  taxed  for  his  own  costs  of  both 
the  said  causes  to  Mr.  W.,  his  solicitor ;  and  it  is  ordered  that  the  Plaintiff  deduct 
the  same,  and  also  the  said  rents  and  interest,  out  of  what  shall  be  found  to  remain 
due  to  the  said  Defendant  Robert  Osborne,  the  surviving  trustee,  for  the  purchase 
money  and  interest ;  and  it  is  ordered  that  the  said  Plaintiff  do  pay  the  residue 
thereof  into  the  bank  with  the  privity  of  the  Accountant-Generai  of  this  Court, 
in  trust  in  this  cause ;  and  His  Honor  doth  continue  the  reservation  of  farther 
directions,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  there 
shall  be  occasion." 

Reg.  Lib.  B.  1817,  fol.  1802.      _  ^. 
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[265]  The  Attorney-CtENEral  {at  the  Relation  of  William  Izard),  Informant ; 
James  Brown,  John  Hall,  and  forty-six  others,  Defendants.   AprU  10,  11, 

.Vow.  25,  181C;  April  3,  1818. 

[S.  C.  1  Wils.  Ch.  323.  See  Attorney-General  v.  Eastlake,  1853,  11  Hare.  215; 
Attorney-General  v.  Mid-Kent  Railway  Co.,  1867,  L.  R.  3  Ch.  104;  In  re  St. 
Botolph,  etc..  Parish  Estates,  1887,  36  Ch.  B.  150.] 

Commissioners  appointed  by  act  of  parliament,  being  authorized  to  levy  a  rate  (not 
•  exceeding  a  certain  proportion  of  the  poor-rate)  on  the  occupiers  of  all  houses, 
&c.,  in  Brighton,  for  paving,  lighting,  and  watching  the  town,  and  another  rate, 
not  exceeding  a  fixed  sum,  on  every  chaldron  of  coal,  landed  on  the  beach,  or 
otherwise  brought  into  the  town,  for  repairing  or  building  works  to  protect  the 
coast  of  BrigfUon  agunst  the  encroachment  of  the  sea  (the  act  renting  that  the 
inhabitants  were  unable  to  raise  money  sufficient  for  that  purpose  without  the 
aid  of  parliament),  with  power  of  distress  for  non-payment,  and  liberty  to  apply 
uiy  surplus  of  the  coal-rate,  after  payment  of  the  debt  contracted  on  the  security 
of  that  rate,  and  the  expenses  of  repairs,  &o.,  in  aid  of  the  rate  for  paving,  &c.  ; 
to  an  information  by  the  Attorney-General,  at  the  relation  of  an  inhabitant,  filed 
against  forty-eight  commissioners  (the  whole  number  being  a  hundred),  by  the 
description  of  Acting  Commissioners,  stating  that  the  commissioners  had,  during 
several  years,  levied  the  coal-duty  at  its  maximum,  and  appUed  a  large  proportion 
of  the  produce  in  aid  of  the  town-rate  for  paving,  &c.,  instead  of  the  construction 
and  repair  of  works  for  the  protection  of  the  coast,  and  the  discharge  of  the  debt 
contracted  on  the  security  of  the  coal-duty,  and  had  distrained  the  goods  of  the 
relator  for  non-payment  of  the  duty,  and  praying  an  account  of  the  money  levied 
and  expended,  an  injunction  against  an  undue  levy,  and  a  direction  that  the 
commissioners  should  replace  any  sums  which  they  had  applied  to  purposes  not 
warrwted  by  the  act,  a  general  demurrer  for  want  of  equity,  and  a  demurrer 
ore  tenus  for  defect  of  parties,  were  over-ruled:  the  Lord  Chancellor  being  of 
opinion,  that  a  parliamentary  grant  of  a  duty  on  coal  imported  into  a  town,  in 
aid  of  the  pecuniary  inability  of  the  inhabitants  to  protect  the  town  from  the 
encroachment  of  the  sea,  is  a  gift  to  a  charitable  use ;  that  a  clause  in  the  act 
directing  suits  to  be  prosecuted  against  the  treasurer  only,  was  not  applicable  to 
cases  in  which  adequate  relief  could  not  be  obtained  except  against  the  com- 
miasioners;  and  that  the  information  might  be  sustained  against  the  acting 
commissioners  only,  for  the  purpose  of  relief  in  respect  of  their  past  acts,  and  for 
the  purpose  of  prospective  regulation  other  commissioners  mi^M  be  made  parties 
as  they  qualified  and  assumed  the  functions  under  the  provisions  of  the  act. 

By  an  act  of  parliament,  passed  in  the  13th  year  of  the  king,  for  paving,  lighting, 
and  cleansing  the  town  of  Brighton,  and  removing  and  preventing  nuisances  and 
annoyances  ;  for  holding  and  regulating  a  market  within  the  town  ;  for  building 
and  repairing  groyns,  in  order  to  render  the  coast  safe  and  commodious  for  ships  or 
vessels  to  untoad  and  land  sea  coal,  culm,  and  other  coal,  for  the  use  of  the  inhabitants 
of  the  said  town,  and  for  laying  a  duty  thereon ;  and  for  other  purposes  (13  Geo.  3, 
c.  34)  ;  commissioners  were  appointed  for  carrying  the  act  into  exe-[266]-cution, 
with  power  (among  other  things)  for  seven  or  more  of  them,  to  direct  the  streel^, 
lanes,  and  ways  within  the  town  to  be  cleansed  and  lighted  in  such  manner  as  they 
should  think  necessary,  and  for  defraying  the  expenses  so  incurred,  in  every  year 
after  passing  the  act  (the  first  year  to  be  computed  from  the  25th  of  December  1772), 
or  oftener  ifthey  should  think  necessary,  to  make  one  or  more  rate  or  ratee,  assess- 
ment or  assessments,  to  be  signed  by  seven  or  more  of  them,  on  the  tenants  or  occupiers 
of  all  houses,  shops,  warehouses,  &c.,  tenements  or  hereditaments,  within  the  town, 
not  exceeding  in  the  whole  in  any  one  year  three  shillings  in  the  pound  on  the  rate 
made  for  the  relief  of  the  poor ;  the  money  so  raised  to  be  paid  to  the  collector,  with 
powers  of  distress  and  sale  in  case  of  non-payment.  After  certain  provisions,  among 
others,  for  enabling  any  person,  under  an  order  from  five  or  more  of  the  com- 
missioners, to  inspect  the  poor-rates,  and  for^Wthorising  the  commlBuonexs  to 
borrow  money  on  the  credit  of  the  rates  arising  under  the  act,  one  section,  reciting 
that  "  the  town  of  Brighton  is  situated  by  the  sea-side,  and  within  six  miles  of  the 
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port  or  harbour  of  ishoreliam,  and  belongg  to  the  said  por<^  and  that  great  part  having 
been  destroyed  by  the  breakimg  in  of  the  sea.  several  f^yna  were  some  years  since 
erected  which  have  preserved  the  town,  and  the  coast  is  now  safe  and  commodious 
at  several  times  of  the  year,  for  ships  and  vessels  to  unload  and  land  sea-coal,  culm, 
and  otlier  coal,  on  the  beach  of  the  town,  for  the  use  of  the  inhabitants ;  and  that 
the  said  groyns  are  become  greatly  out  of  repair,  and  the  inhabitants  of  the  town 
are  not  able  to  raise  money  sufficient  to  repair  the  same  without  the  aid  and  authority 
of  parliament,"  constituted  and  appointed  the  commissioners,  or  any  seven  or  more 
of  them,  trustees  for  repairing,  improving,  maintaining,  and  preserving  the  said 
groyns,  and  erecting  and  building  any  new  groyns,  or  such  other  works  as  to  them,  or 
any  seven  or  more  of  them,  at  any  eeneral  meeting  assembled  for  putting  in  execution 
the  powers  by  the  act  given,  shouTd  seem  most  proper.  The  following  [267]  section 
enacted  that, "  for  the  better  effecting  and  support  of  the  premises,  there  should, 
from  the  24th  day  of  June  1773,  be  paid  to  the  said  trustees  and  their  successors, 
or  such  persons  aa  seven  or  more  of  them  should  appoint,  the  sum  of  sixpence  for 
every  ohaldron  of  sea-coal,  culm,  and  other  coal,  that  should  be^Ifmded  on  the  beach 
of  the  coast  at  the  town  of  Brighten ;  and  the  said  trustees  and  their  successors, 
&c.,  were  authorised  and  empowered  to  collect  and  receive  the  said  sum  of  sixpence 
from  the  masters  and  owners,  or  other  persons  having  the  rule  or  command  of  every 
ship  or  other  vessel,  for  every  chaldron  of  8e&-coal,  culm,  or  other  coal,  landed  and 
discharged  out  of  any  ship  or  vessel  on  the  beach  or  coast  of  Brighton,  or  otherwise 
brought  into  the  said  town  within  the  parish  of  Brighton.  The  act  also  authorised 
the  trustees  to  distrain  for  non-pajrment  of  the  rate,  and  to  assign  the  rate,  as  a 
security  for  money  borrowed,  not  exceeding  the  sum  of  £1500. 

The  information  filed  the  26th  of  November  1814,  stated,  that  by  an  act  of 
parliament  passed  in  the  fiftieth  year  of  the  king,  entitled,  "  An  act  to  repeal  an  act 
made  in  the  thirteenth  year  of  his  present  majesty,  for  paving,  lighting,  and  cleansing 
the  town  of  Brighton,  and  removing  and  preventing  nuisances  and  annoyances 
therein  ;  for  regulating  the  market,  for  building  and  repairing  groyns  to  render  the 
coast  safe  and  commodious,  for  landing  coal  and  culm,  and  laying  a  duty  thereon, 
and  for  making  other  provisions  in  lieu  thereof ;  and  for  regulating  weights  and 
measures,  and  building  a  town  hall "  (60  Geo.  3,  c.  xxxviii.) ;  the  former  act  was 
repealed,  except  so  far  as  relates  to  the  market,  and  certain  persons  named  were 
constituted  commissioners  for  putting  the  present  act  into  execution,  with  power 
to  appoint  a  treasurer  and  clerk,  and  a  collector  or  collectors  of  the  rates  or  assess- 
ments to  be  levied,  and  the  monies  to  be  received  by  virtue  of  the  act,  and  a  surveyor 
or  surveyors,  and  such  other  [268]  officers  for  the  necessary  execution  of  the  act  as 
they  should  think  proper  ;  and  such  persons  so  to  be  appointed  were  to  deliver  to 
the  commissioners,  correct  accounts  in  writing  of  all  monies,  matters,  and  things 
received  or  committed  to  their  charge,  and  the  commissioners  were  to  cause  proper 
books  to  be  kept,  in  which  regular  entries  and  accounts  should  be  made  of  the  several 
meetings  held  in  pursuance  of  the  act,  and  of  the  commissioners  present  thereat 
respectively,  and  of  all  acts  and  proceedings  whatsoever  concerning  the  act,  and 
also  an  account  of  all  monies  assessed  or  raised  and  received,  or  payable  by  virtue 
thereof,  and  of  the  application  and  payment  thereof,  and  of  all  contracts  to  be  made 
by  virtue  of  the  act,  all  which  accounts  should  be  examined  and  settled  by  the  com- 
missioners, or  any  thirteen  or  more  of  them,  assembled  at  any  meeting  to  be  held 
ifi  pursuance  of  the  act,  who,  together  with  their  clerk,  should  subscribe  their  names 
to  the  same  ;  and  all  entries  so  signed  should  be  admitted  in  evidence  if  necessary 
in  any  court ;  and  such  books  should  be  kept  by  the  clerk  for  the  time  being,  or 
by  such  other  person  and  at  such  place  as  the  commissioners  should  direct,  and 
should  at  all  convenient  times  be  open  to  the  inspection  of  the  commissioners,  and 
of  all  other  persons  rated  and  assessed  for  the  purposes  of  the  act,  or  otherwise 
interested  therein  j  and  it  was  enacted,  among  other  things,  that  for  raising  money 
for  defraying  the  several  charges  and  expenses  of  paving,  watching,  cleansing,  and 
lighting  the  town,  and  all  other  charges  and  expenses  attending  the  execution  of 
the  act  (except  so  far  as  therein  otherwise  provided  for),  and  for  defraying  the  interest, 
and  repaying  the  monies  borrowed  for  Uie  credit  of  the  rates  and  assessments  for 
paving,  &c.  directed  to  be  levied  by  the  former  act,  it  should  be  lawful  for  the 
commissioners  once  in  every  year,  or  oftener  if  they  should  think  it  necessary,  the 
first  year  to  be  computed  from  the  Ist  day  of  January,  1810,  to  make  one  or  more 
G.  XVI.— 13 
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equal  rate  or  rates,  asBeBsiuent  or  assessments,  to  he  signed  by  any  thirteen  or  more 
of  the  commissioners  for  the  time  bein^,  upon  the  tenants  or  [269]  occupiers  of  all 
houses,  shops,  &c.,  tenements  or  hereditaments  vhatsoerer  within  the  town,  bo  as 
such  rates  or  assessments  did  not  exceed  in  the  whole,  in  any  one  year,  the  sum  of 
is.  in  the  pound  on  the  scale  for  the  time  being,  on  which  rates  are  raised  for  the 
relief  of  the  poor  of  the  pariah  aforesaid  ;  and  the  commissionerB  were  empowered 
from  time  to  time,  when  they  should  jud^e  necessary,  to  borrow  at  interest  any  sums 
not  exceeding  the  sum  thereinafter  mentioned,  upon  the  credit  of  the  rate  for  paving, 
&c.,  and  by  any  writing  under  their  hands  and  seals  to  mortgage  or  assign  the  rat«, 
or  any  part  thereof ;  provided  that  nothing  therein  contained  should  authorize 
the  commissioners  to  borrow  on  the  credit  of  the  rata  for  paving,  &c.,  luiy  larger 
sum  than  £3000,  until  the  sum  of  £3720,  already  borrowed  upon  the  credit  of  the 
said  rate,  was  reduced  to  a  sum  not  exceeding  £2000,  except  for  the  puzpose  of 
building  a  town  hall  and  offices  thereto ;  and  it  was  further  enacted,  that  it  should 
be  lawful  for  the  commissioners  to  continue  the  market  established  under,  and  to 
collect  the  rents  or  tolls  payable  by  virtue  of,  the  former  act,  which  empowered  the 
commisaioners,  for  the  purpose  of  improving  the  market,  to  borrow  any  farther 
sums  of  money,  not  exceeding  in  the  whole  the  sum  of  £5000,  upon  the  credit  of 
the  market,  and  the  rents,  profits,  and  tolls  thereof ;  and  it  was  further  enacted, 
that  after  the  monies  which  were  then  due,  or  which  should  be  afterwards  borrowed, 
upon  the  credit  of  the  market,  or  the  rents,  profits,  and  tolls  thereof,  should  have 
been  fully  paid  and  satisfied,  it  should  be  lawful  for  the  commissioners,  and  they  were 
thereby  required,  to  pay  and  apply  any  surplus  that  might  have  arisen  from  the 
market,  or  the  rents  or  tolls  thereof,  either  in  aid  of  the  rate  for  paving,  &c.,  or  the 
duty  thereinafter  directed  to  be  levied  upon  coal  and  ouhn,  as  to  them  should  seem 
reasonable  and  proper ;  and  after  reciting  the  provision  of  the  former  act,  that  the 
oommissioners  named  therein  should  be  trustees  for  repairing,  improving.maintaining, 
and  preserving  the  groyns  that  had  been  erected  for  the  preservation  ofthe  town,  and 
[270]  erecting  and  building  any  new  ones,  or  such  other  works  as  should  appear 
to  them  most  proper  for  that  purpose,  and  that  the  sum  of  sixpence  should  be  paid 
for  every  chaldron  of  sea-coal,  culm,  and  other  coal,  landed  on  the  beach  of  the  coast 
of  the  said  town,  and  that  the  commissioners  might  borrow  any  sum  not  exceeding 
£1600  upon  the  security  of  the  said  duty ;  and  farther  reciting  that  the  commii- 
sioners  had  accordingly  borrowed  the  sum  of  £1600  upon  the  security,  part  of  which 
was  then  due  ;  and  that  since  the  passing  of  the  former  act,  great  encroachments 
had  been  made  by  the  sea  upon  the  coast  adjoining  the  said  town,  and  that  the  said 
duty  had  been  found  inadequate  to  the  chargea  and  expenses  of  erecting  new 
groyns,  walls,  and  other  fences  or  works  which  were  necessary  for  the  safety  and 
protection  of  the  town  against  such  encroachments ;  the  act  authorized  and  required 
the  commissioners  from  time  to  time  as  to  them  should  seem  necessary  and  expedient, 
to  repair,  improve,  and  maintain,  add  to,  alter,  or  remove  the  groyns.  or  fences,  or 
works,  then  already  erected  and  built  or  to  be  made,  erected,  and  built,  or  to  cause 
to  be  made,  erected,  or  built,  new  groyns  or  other  works  whatsoever,  which  might 
appear  to  them  necessary  or  propw  for  the  safety  of  the  town  or  any  part  thereof, 
or  any  part  of  the  beach  or  shore  within  the  town,  and  enacted  that  there  should  be 
paid  to  the  commissioners,  or  to  their  collector,  &c.,  any  rate  or  duty  which  they 
should  think  fit  to  direct,  not  exceeding  the  sum  of  three  shillings  for  every  chaldron 
of  sea-ooal,  culm,  or  other  coal,  landed  on  the  beach,  or  in  an^  other  manner  by 
land-carriage  or  otherwise  brought  or  delivered  within  the  limits  of  the  town : 
and  the  act,  after  divers  clauses  for  enforcing  the  ^yment  of  the  last-mentioned 
tolls,  and  for  other  matters  relative  thereto,  authorized  the  commissioners  for  the 
purpose  of  maintaining,  repairing,  or  improving  the  present  groyns  or  works  for 
the  protection  of  the  town,  and  for  erecting  new  groyns  or  works,  and  for  making, 
repairing,  and  improving  the  same,  to  borrow  upon  the  credit  of  the  said  rate  £6000 
in  manner  therein  mentioned. 

[271]  The  information  further  stated,  that  the  acting  commissioners  under  the 
last  act  of  parliament  were  the  Defendants.  That  at  a  meeting  of  the  commissioners, 
held  on  the  2d  of  May  1810,  it  was  resolved,  that  Thomas  Attree  of  Brighlon  should 
be  appointed  clerk  and  treasurer  to  the  commissioners,  giving  security  to  their 
satisfaction  (which  security  they  had  neglected  to  take,  and  which  offices  of  treasurer 
and  olerk  ought  not  to  be  holden  by  the  same>pera<Hi,  the  duties  thereof  bemg  incom- 


Digitized  by  Google 


1  SWANS.  272. 


ATTORNEY-GENERAL  V.  BROWN 


387 


patible) ;  and  at  the  same  meeting  it  was  likewise  resolved,  that  William  Gates 
of  the  said  town  should  be  appointed  collector  of  the  tolls  and  rates,  and  Attree  and 
Qales  had  ever  since,  and  still  acted  tn  the  said  respective  offices,  and  at  the  last- 
mentioned  meeting,  the  commissioners  directed  that  from  that  day  (the  2d  May 
1810),  until  the  1st  of  May  1811,  the  duty  on  coal  should  be  three  shillings  per 
chaldron  ;  and  at  successive  annual  meetings  of  the  commissioners,  the  coal-duty 
was  continued  at  three  shillings,  until  the  Ist  of  May  1815.  That  the  duty  of  three 
shillings  per  chaldron  was  accordingly  levied  by  GaUs  in  each  of  the  years  from  1810 
to  1815,  on  all  the  sea-coal,  culm,  and  other  coal  landed  on  the  beach,  or  brought  to 
the  town,  and  Attree  received  from  Gates  the  sums  so  levied,  and  after  payment  of 
the  interest  which  accrued  due  on  the  debt  of  £1  liO.  the  residue  of  the  debt  of  £1 500, 
contracted  on  the  credit  of  the  former  duty  on  coal,  and  oi  all  the  e:^en8e  incurred 
in  erecting  or  repairing  groyns  under  the  said  acts,  there  was  at  the  end  of  each  of 
the  said  years  a  very  large  surplus  of  the  said  monies,  which  on  the  29th  of  November 
1813,  amounted  to  £4808,  lbs.  Id.  That  it  was  the  duty  of  the  commissioners  to 
apply  a  sufficient  part  of  the  surplus  in  payment  of  the  debt  of  £1 1 40,  and  the  surplus 
or  remainder  of  the  sum  of  £4808,  15«.  Id.  would  have  been  more  than  sufficient 
to  answer  the  expenses  of  erecting  or  repairing  groyna  for  some  years  to  come ; 
but  the  commissioners,  in  breach  of  their  duty,  and  without  any  necessity,  on  or 
about  the  10th  of  December  1813,  resolved  that  the  sum  of  £2000,  in  four  several 
sums  [272)  £500  each,  should  be  borrowed,  at  6  per  cent.,  on  the  credit  of  the 
coal-duty,  and  should  be  repaid  by  the  treasurer  thereout  as  follows,  vis.  £500  and 
interest  at  the  expiration  of  six  months,  £500  and  interest  at  the  expiration  of 
twelve  months,  £500  and  interest  at  the  expiration  of  eighteen  months,  and  the 
remaining  £500  and  interest  at  the  expiration  of  twenty-four  months,  from  the 
time  such  monies  should  be  advanced. 

The  information  further  stated,  that  on  the  12th  of  January  1814,  the  com- 
missioners, or  some  of  them,  in  pursuance  of  the  said  resolution,  signed  three  several 
debentures  for  £500  each,  which  money  was  paid  to  the  commissioners  or  to  their 
treasurer  Attree,  for  their  use,  by  Mr.  Thomas  West,  one  of  the  commissioners, 
lliat  the  commissioners,  or  some  of  them,  on  the  2d  of  March  1814,  signed  another 
debenture  for  £500  to  West,  which  money  was  also  paid  to  them  or  to  Attree  their 
treasurer,  for  their  use.  That  the  commissioners  nave  in  every  year,  from  the 
passing  of  the  act  to  the  present  time,  misapplied  a  very  considerable  part  of  the 
money  arising  from  the  duty  on  coal,  and  that  although  the  act  of  the  fiftieth  year 
of  his  present  majesty  gave  power  to  the  commissioners  to  impose  a  duty  on  coal, 
not  exceeding  three  shillings  per  chaldron,  to  repair,  &c.,  the  groyns,  walls,  or  other 
fences  or  works  necessary  or  proper  for  the  safety  of  the  town,  or  any  part  thereof, 
or  any  part  of  the  beach  or  shore  within  the  town,  yet  the  commissioners  have  con- 
stantly, during  the  period  aforesaid,  applied  a  very  considerable  part  of  the  monies 
arising  from  the  said  duty,  in  aid  of  the  rate  for  paving,  &c.,  the  town  ;  and  that  the 
commissioners  imposed,  at  the  several  times  aforesaid,  the  duty  of  three  shillings  per 
chaldron  on  coal,  not  merely  for  the  purpose  of  erecting  and  repairing  the  groyns 
as  aforesaid,  but  that  they  might  have  a  much  larger  fund  to  apply,  in  case  of  the 
town  rate. 

The  information  proceeded  to  state,  that  on  the  4th  of  June  1810,  the  balance 
of  the  money  arismg  from  the  [273]  ooal-duty,  after  payment  of  the  charges  of 
erecting  and  repairing  groyns  and  other  incidental  expenses,  amounted  to  £800, 
16s.3d.  ;  in iVowmfcer  1810, such  balance  amounted  to  £1613, 6s.  3(i. ;  mNovember 
1811,  to  £2209,  10s.  lOd.  ;  on  the  3l8t  of  December  1812,  to  £3657,  8s.  Id.  ;  and 
on  the  29th  of  November  1813,  to  £4808, 16s.  7d.  ;  and  the  total  of  the  duty  on  coal 
from  the  29th  of  November  1813,  to  the  present  time,  amounted  to  a  very  con- 
siderable sum,  in  addition  to  the  said  sum  of  £4808,  1 55.  7d.  That  it  appeared  from 
the  treasurer's  account,  that  the  expenses  of  paving,  &c.,  the  town,  exceeded  the 
receipts  under  the  town  rate,  on  the  4th  of  June  1810,  by  £1004,  7s.  Bd. ;  on  the 
23d  November  1810,  by  £1222,  Os.  9d. ;  on  the  28th  of  November  1811,  by  £3078, 
Us.  IQd. ;  on  the  Ist  Januorv  1813,  by  £5309,  Is.  lid. ;  and  on  the  2dth  November 
1813,  by  £7592,  13«.  Qd.  That  the  annual  deficiencies  of  the  town-rate  to  answer 
the  said  expenses  were  in  a  great  measure  made  good  out  of  the  general  balances 
of  the  coal-duty.   That  it  appeared  bv  the  said  respective  statements  that  verv  large 
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oommiasioners  in  aid  of  the  rate  for  paving,  &c.,  whereby  persona  not  resident  in  the 
town,  but  occasional  visitors  thereto,  and  who  greatiy  contribute  to  the  support  there- 
of, had  been  compelted  to  pay  a  large  proportion  of  the  ezpeneeB  which  ougbt  to 
have  been  borne  by  the  resident  inhabitants,  viz.  the  expenses  of  paving,  lignting, 
cleansing,  and  watohing  the  town.  That  although  the  act  confined  the  Bums  of 
money  arising  from  the  coal-duty  and  the  other  tolls  and  duties  thereby  made, 
and  the  town-rate,  to  the  respective  purposes  before  mentioned,  yet  the  commisioners, 
in  breach  of  their  duty,  had  lately,  out  of  the  funds  arisen  from  the  rate  on  coal, 
caused  to  be  erected  a  bathing-house  on  the  beach  of  the  town,  the  building  of  which 
was  attended  with  a  very  considerable  expense,  and  had  applied  the  said  trust-fund 
to  several  other  improper  purposes,  in  violation  of  the  act, 

[274  information  then  stated,  that  it  appeared  by  the  books  kept  by  the 
commissioners,  that  on  the  2  Ist  of  May  181 1,  it  was  resolved  by  them  that  W.  R,  N<M 
(one  of  the  acting  commissioners)  should  be  paid  the  sum  of  £500,  in  addition  to 
the  sum  of  £70  paid  by  Attree,  on  account  of  his  expenses  relative  to  the  act,  and 
that  Attree  should  be  paid  £300  on  account  of  the  act ;  and  on  the  11th  June  1810, 
it  was  resolved  that  the  sum  of  £73, 18«.  9i.  should  be  granted  to  Nott  as  a  remunera- 
tion for  his  active  services ;  and  accordingly  the  said  sums,  or  a  considerable  part 
thereof,  were  paid  to  the  said  respective  persons  out  of  the  fund  arisen  from  the 
coal-duty.  That  no  part  of  the  sum  of  £2000,  borrowed  by  the  commissioners 
upon  the  credit  of  the  roal-duty,  had  been  applied  by  them  to  the  repairing,  &c.,  of 
any  groyna  or  other  works  necessary  or  proper  for  the  safety  of  the  town,  or  any  yaxt 
thereof,  or  any  part  of  the  beach  or  shore  within  the  town  ;  but  the  last-mentioned 
sum  had  been  applied  by  the  commissioners  to  very  different  purposes,  contrary 
to  the  act,  and  in  violation  thereof,  and  of  their  duty  in  the  due  execution  of  the 
same.  That  the  relator  had  applied  to  and  required  the  commissioners,  and  AttTce 
and  Gates^  not  to  proceed  to  compel  payment  of  the  duty  on  coal  so  directed  by  the 
commissioners  to  be  raised,  until  the  whole  amount  of  the  money  collected  and 
levied  as  aforesaid  had  been  jiistly  and  fairly  expended  according  to  the  meaning 
of  the  act ;  but  the  commissioners,  their  treasurer  and  collector,  had  notwithstanding, 
proceeded  to  levy  a  distress  upon  the  goods  of  the  relator  for  the  dut}  on  coal  claimed 
by  them  to  be  due  from  him,  and  had  actually  seized  and  carried  from  of!  the  premises 
of  the  relator  coal  to  a  larger  amount  than  the  duty  so  claimed. 

The  information  charged  that  the  act  meant'fand  intended  that  the  com- 
missioners, before  they  imposed  any  duty  upon  coal,  should  calculate,  or  procure 
an  estimate  [275]  of,  the  probable  amount  of  the  expenses  to  be  incurred  in  the  then 
current  year,  for  repairing,  &c.,  the  groyns  and  other  fences  which  might  be 
necessary  for  the  protection  of  the  town  against  the  encroachment  of  the  sea,  and 
that  such  a  duty  only  ought  to  be  imposed  upon  coal  as  would  be  sufficient  to  raise 
a  sum  equal  to  such  expense,  but  for  no  other  purposes ;  and  that  if  it  should  happen 
that  the  commissioners  were  mistaken  in  their  calculations,  or  that  the  estimate 
should  exceed  the  sum  expended,  and  that  such  excess  should  leave  an  inconsiderable 
surplus  of  the  coal-duty  after  payment  of  the  sums  borrowed  thereon,  and  the 
aforesaid  expenses,  and  if  there  was  no  probability  that  any  farther  sum  would  be 
immediately  wanted  for  the  erection  and  repair  of  the  groyns,  then,  but  not  other- 
wise, such  inconsiderable  surplus  might  be  applied  in  aid  of  the  town  rate.  That 
the  commissioners  did  not  make,  or  cause  to  be  made,  any  estimate  or  survey  pre- 
viously to  imposing  the  coal-duty,  for  ascertaining  the  amount  of  the  probable 
charges  and  expenses  that  would  be  necessary  in  erecting  and  repairing,  &c.,  the 
groyns  or  other  works,  so  that  in  imposing  the  duty  of  three  shillings  a  chaldron 
on  coal,  the}'  did  not  at  all  regulate  themselves  by  the  amount  of  such  expenses, 
but,  on  the  contrary,  always  imposed  such  duty,  in  order  to  raise  a  sum  of  money 
to  be  applied  in  aid  of  the  town-rate,  and  well  knew  at  the  respective  times  when 
they  imposed  the  duty  on  coal,  that  for  the  mere  purpose  of  repairing,  &c.,  the 
groyns,  and  erecting  or  building  any  new  ones  or  other  works,  there  was  no  necessity 
to  impose  such  duty,  and  that  the  money  in  hand,  arising  from  the  previous  duty 
levied,  was  more  than  sufficient  to  answer  such  expenses,  or  that  at  least  a  much 
less  rate  or  duty  than  three  shilHng  per  chaldron  would  have  been  sufficient.  That 
the  expenses  of  repairing,  &c.,  the  groyns  and  other  works  never  in  one  year  were 
equal  to  the  sum  raised  for  that  purpose,  but,  on  the  contrary,  the  duty  ia  every 
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year  greatly  exceeded  the  expenditure.  That  in  no  case  were  the  commissioners 
at  liberty,  under  the  act  of  the  [276]  50  G.  3,  to  apply  any  part  of  the  duty  arising 
from  coal  in  aid  of  the  town-rate,  until  they  had  paid  oft  all  monies  which  had  been 
borrowed  upon  the  credit  of  the  coal-duty.  That  Attree,  the  treasurer  to  the  com- 
missioners, by  their  direction,  had  carried  the  amount  of  duties  arising  from  coal, 
and  the  rents  and  tolls  of  the  market,  and  the  rates  and  assessments  made  on  the 
inhabitants  of  the  town,  to  one  general  account,  and  they  had  thereby  appropriated 
the  balance  in  their  hatuls,  or  in  the  hands  of  Attree,  on  account  of  the  duties  arising 
from  coal,  to  the  payment  of  the  deficiency  in  the  rates  and  assessments  on  the 
inhabitants  of  the  town.  That  the  receipts  of  the  duty  on  coal  ought  to  be  applied 
exclusively  to  the  payment  of  the  monies  properly  charged  on  such  duty  by  the 
commissioners,  and  the  expenses  of  erecting  and  repairing,  &c.,  the  groyns,  and 
that  no  farther  rate  or  duty  should  be  imposed  upon  coal,  but  for  such  purposes 
That  though  the  money  in  hand,  arising  from  the  receipts  of  the  coal-duty,  was 
more  than  sufficient  to  answer  the  above  purposes  for  a  considerable  time  to  oome, 
yet  the  commisuoners  threatened  to  levy  three  shillings  per  chaldron  iinder  the 
rate  last  made,  and  likewise  to  impose  another  similar  rate  upon  the  expiration  of 
the  old  one ;  and  that  the  commissioners  ought  to  be  decreed  to  replace  to  the 
account  of  the  coal-duty  all  such  sums  of  money  which  they  had  improperly  taken 
from  the  produce  of  that  duty,  and  applied  to  purposes  to  which  they  were  not 
applicable  under  the  second  act. 

The  information  prayed,  a  declaration  ^t  the  commissioners  are  not  entitled 
under  the  act  of  the  60  G.  3,  to  impose  any  duty  on  coal  landed  on  the  beach  of  the 
town  of  BnghUm^  or  in  any  manner,  by  land-curriage  or  otherwise,  brought  or 
delivered  within  the  limits  of  the  town,  e»ept  for  the  purpose  of  repairing,  &c., 
the  groyns,  walls,  or  fences,  or  works  already  erected  and  built,  or  to  be  made,  erected, 
and  built,  for  the  safety  of  the  said  town  ;  an  injunction  to  restrain  the  commissioners 
from  imposing  [277]  duty  or  assessment  on  the  coal  so  landed  or  brought  of 
Brighton  but  for  the  purposes  last  mentioned,  and  to  restrain  the  commissioners 
from  levying,  and  Attree  and  Gates  from  receiving  or  collecting,  any  sum  or  sums  of 
money  under  any  duty  or  assessment  on  such  coal  which  should  not  hare  been  made 
for  such  last-mentioned  purposes  ;  an  account  of  all  the  monies  collected  by  Gates 
and  received  by  Attree,  or  by  the  commissioners,  in  each  year  from  the  i^ssing  of 
the  second  act  to  the  present  time,  in  respect  of  the  duty  on  coal,  and  of  the  application 
thereof  in  each  of  the  said  years,  and  of  the  expenses  incurred  in  each  year,  in  the 
repairing,  &c.,  the  groyns,  walls,  fences,  or  works  erected  for  the  safety  of  the  town, 
and  in  erecting  and  building  new  ones,  and  an  account  of  the  money  borrowed  by 
the  commissioners,  and  then  due,  on  the  credit  of  the  coal-duty, 'and  what  money 
had  been  applied  in  payment  of  the  interest  on  such  debt ;  that  the  balance  of  the 
coal-duty  so  received  by  Attree,  or  by  the  commissioners,  after  deducting  the  expenses 
of  supporting  and  erecting  fences  against  the  encroachment  of  the  sea,  and  the 
payment  of  the  principal,  $  any,  and  the  interest  of  the  debt  contracted  on  the  said 
duty,  might  be  ascertained  and  applied  in  payment  of  the  debt  due  thereon,  and 
that  the  residue  of  such  balance  might  be  applied  exclusively  to  the  payment  of  the 
expenses  of  supporting,  maintaining,  and  erecting  fences  necessary  to  prevent  the 
encroachment  of  the  sea ;  and  if  it  should  appear  that  the  money  arisen  from,  or 
borrowed  on  the  credit  of,  the  duty  on  coal,  since  the  passing  of  the  second  act, 
had  been  applied  to  purposes  not  warranted  by  the  act,  then  that  the  commissioners 
might  be  decreed  to  replace  such  money  to  the  account  of  the  duty  on  coal,  and  that 
in  the  mean  time  they  might  be  restrained  from  borrowing  any  farther  sum  on  the 
credit  of  the  coal-duty,  and  that  alt  the  commissioners  might  be  directed  to  keep 
distinct  accounts  of  all  monies  hereafter  to  be  levied  under  the  act. 

[278]  In  addition  to  the  clauses  stated  by  the  information,  the  act  of  the  60  G,  3, 
enacted,  that  all  actions  or  suits  which  the  commissioners  might  find  necessary  to 
prosecute,  for  the  recovery  of  any  damage  or  sum  of  money  due  to  them,  by  virtue 
of  the  act,  should  be  commenced  and  prosecuted  in  the  name  of  their  treasurer 
for  the  time  being,  and  that  all  actions  and  suits  which  it  might  be  necessary  for 
any  other  person  to  commence  or  prosecute,  on  account  of  any  contract  made  by  the 
commissioners,  or  any  of  them,  as  such,  or  by  any  other  person  on  their  behalf,  in 
pursuance  of  the  act,  for  the  non-performance  of  such  contract,  or  for  any  other 
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act  or  thing  done  by  the  commissioners,  or  any  of  them,  or  any  other  person  by  their 
order,  in  pursuance  of  the  act,  should  be  commenced  and  prosecuted  against  the 
treasurer  for  the  time  being.  The  112th  section  authorized  the  churchwardens 
and  oTerseers  of  the  poor  to  grant  a  drawback  of  the  duty  to  such  poor  persona  as 
were  not  able  to  pay  the  same,  on  any  coal  tor  their  own  use,  not  exceeding  two 
chaldrons  in  one  year.  The  116th  section  enacted,  that  after  the  money  then  due, 
or  which  should  thereafter  be  borrowed,  upon  the  credit  of  the  duty  arising  from 
coal,  and  the  expenses  incurred  in  erecting  and  maintaining  the  groyns  and  other 
works,  should  have  been  fully  paid,  it  should  be  lawful  for  the  commissioners  to 
apply  any  surplus  that  might  thereafter  arise  from  the  said  duty,  in  aid  of  the  rate 
for  paving,  &c,  as  to  them  should  seem  reasonable  and  proper. 

In  Baiember  1814,  the  Defendants  filed  a  general  demurrer,  showing  **  that 
His  Majesty's  Mtomey-Oeneral  hath  not,  by  the  said  information,  made  such 
a  case  as  entitles  him,  in  a  court  of  equity,  to  any  such  relief  against  these  Defend- 
ants, touching  the  matters  in  the  said  information  mentioned  and  complained 
of,  as  is  thereby  prayed,  or  any  other  relief  in  a  court  of  equity." — On  the  argument 
before  the  Vice-Chancellor,  the  Defendants  alleged,  [279]  of^  tenus,  as  another  cause 
of  demurrer,  a  want  of  parties.  The  demurrer  having  been  allowed  by  His  Honor 
(21  Jan.  1815,  Beg.  Lib.  A.  1814,  fol.  304),  was  now  argued  on  appeal. 

April  10,  1816.  Mr.  Leach  and  Mr.  Borne,  in  support  c&  the  demurrer.  This 
is  a  case  prima  impresstonit.  Ko  precedent  hsa  been  produced  of  an  information 
similar  to  the  present.  In  the  absence  of  authorities  (itself  a  forcible  argument 
against  the  relator),  it  is  clear  on  principle,  that  the  Goxut  cannot  entertain 

J'urisdiction  in  a  case  such  as  is  here  stated,  or  in  any  case  administer  the  relief 
lere  prayed. 

The  case  stated  is,  that  certain  commiBsioners,  authorized  by  an  act  of  the  legis- 
lature to  impose,  within  a  Umited  district,  two  distinct  rates,  affecting  distinct 
descriptions  of  property,  and  applicable  respectively  to  purposes  of  two  distinct 
classes,  each  beneficial  to  the  town  of  Brighton,  hxn  consumed  on  purposes  of 
the  one  class  an  undue  proportion  of  the  rate  which  was  appropriated  to  purposes 
of  the  other  class.  That  statement  presents  no  ground  for  the  interference  of 
a  court  of  equity.  Such  a  provision  cannot  be  represented  as  a  gift  to  charitable 
uses.  Here  is  no  gift ;  no  transfer  of  a  fund  ;  it  is  a  mere  compulsory  levy,  author- 
ised by  the  legislature  ;  a  local  tax.  What  analogy  exists  between  such  an  exercise 
of  sovereign  power,  and  the  act  of  an  Individual  proprietor  devoting  a  portion  of 
his  property  to  public  purposes  1 

The  cardinal  objection  to  this  information  is,  that  it  requires  the  Court  of 
Chancery  to  administer  criminal  law.  Your  Lordship  is  prayed,  first,  to  declare 
that  the  conduct  of  the  commissioners  is  a  crime  at  law  (a  singular  office  for  a  court 
of  equity) ;  next,  to  restrain  by  injunction  the  commission  of  that  crime,  in  order 
that,  if  repeated,  it  may  be  punished  in  the  form  of  process  for  contempt  of  Court ; 
[280]  and,  finally,  to  compel  the  commissioners  to  replace  sums  misapplied ;  in 
other  words,  to  inflict  a  fine.  A  court  of  equity  cannot,  either  on  authority  or  on 
princifJe,  assume  a  jurisdiction  of  this  nature. 

The  information  charges  that  the  comissioners  have  illegally  levied,  and  illegally 
applied,  certain  rates ;  that  is,  unquestionably,  a  misdemeanpr  at  law ;  and  the 
Attomey-Oenerol,  representing  the  pubUc,  is  competent  to  require  from  a  criminal 
tribunal  the  infliction  of  a  punishment  due  to  uie  offence ;  but  he  has  no  right 
to  the  aid  of  a  court  of  equity  for  extorting  from  the  Defendants  answers  to  inter- 
rogatories which  tend  to  criminate  them,  or  for  enforcing  the  provisions  of  the  penal 
code,  and  interposing  the  process  of  contempt  as  an  additional  sanction.  A  court 
of  equity  cannot  administer  criminal  law  by  injunction. 

The  information  requires  the  Ck>urt  to  make  regulations  for  the  conduct  of 
commissioners  under  an  act  of  parliament,  in  effect  superseding  its  operation. 
The  act  hag  provided  specific  remedies  for  parties  aggrieved  ;  directing  suits  as  well 
as  actions  to  be  instituted  against  the  treasurer  as  the  only  Defendant.  Under 
that  clause  can  the  Attorney-General  sustain  an  information  filed,  not  against  the 
treasurer  (the  Defendant  who  holds  that  office  is  made  a  party  only  in  his  character 
of  commissioner),  but  against  a  moiety  of  the  commissioners,  and  for  the  purpose  of 
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transferrixu:  to  thia  Court  the  administration  of  a  fund  which  by  the  express  pro- 
visions of  the  act  is  confided  to  the  commissioners  f 

For  any  abuse  of  their  powers  the  commissioners  are  responsible  at  law  ;  sums 
illegally  levied  may  be  recovered  by  action ;  if  the  goods  of  the  relator  have  heen 
distrained  for  non-payment  of  an  ill^l  rate  he  may  obtain  redress  from  the  ordinary 
tribunals. 

[281]  Even  were  the  case  within  the  jurisdiction  of  the  Court,  the  relief  sought  is 
impracticable.  The  information  prays  that  the  sums  misapplied  by  the  com- 
missioners, being  replaced  by  them,  shall  be,  not  refunded  to  the  persons  from 
whom  they  were  illegally  levied,  but  appropriated  to  the  future  purposes  for  which 
the  coal-duty  may  be  applicable  ;  in  other  words,  that  money  unduly  taken  from 
particular  individuals  in  1814  shall  be  employed  in  exoneration  of  persons  liable  to 
contribution  in  1816  :  a  proceeding  inconsistent  with  the  most  obvious  principles 
of  equity.  If  the  sums  in  question  have  been  properly  levied  the  relator's  case  fails  ; 
if  improperly,  they  are  not  subject  to  the  act,  and  cannot  be  administered  under  it. 
On  the  allegations  of  the  information  the  money  now  in  the  hands  of  the  com- 
missioners, the  produce  of  an  unauthorized  assessment,  is  not  a  fund  applicable  to 
the  purposes  of  the  act,  but  may  be  recovered  in  an  action  by  the  individuals  from 
whom  it  was  illegally  taken.  Is  the  Attorney-General  to  repay  to  each  of  those 
individuals  his  respective  quota  1  Can  he  protect  the  commissioners  against  their 
claims  1  Were  it  possible,  as  this  information  seeks,  to  render  the  commissioners 
personally  responsible,  how  is  the  money  to  be  applied  1  Clearly  not  under  the  act, 
for  the  ground  of  imposing  that  penalty  on  the  commissioners  is  that  the  rates 
were  not  such  as  they  were  authorized  to  levy. 

Upon  these  grounds  the  demurrer  on  the  record  must  be  allowed  ;  but  we 
allege,  ore  tenus,  another  cause  of  demurrer,  want  of  parties.  Admitting  the  juris- 
diction, the  Court  will  not  interpose  till  the  relator  has  brought  before  it  alt  the 
persons  by  the  regulation  of  whose  conduct  the  public  is  to  be  protec^d.  The 
individuals  to  whom  powers  are  given  by  the  act  are  about  a  hundred,  of  whom  forty- 
eight  only  are  parties  to  this  suit. 

The  commissioners  not  named,  it  is  said,  have  not  acted  ;  but  they  may  qualify 
and  act  forthwith.  They  are  [282]  not  to  be  represented  by  those  now  before  the 
Court,  and  not  only  would  not  be  restrained  by  an  injunction  granted,  or  bound 
by  an  account  taken,  in  their  absence,  but  are  entitled  to  excise  what  they  consider 
as  their  rights,  without  regard  to  the  decree.  No  prospective  regulations  can  be 
made  but  in  the  presence  of  the  whole  body.  The  act  has  not  distinguished  acting  and 
non-acting  commissioners.  Upon  what  principle  can  a  distinction  be  made  between 
individuals  whom  the  relator  has  named  as  parties,  and  those  whom  he  has  thought 
proper  to  omit  1  There  is  no  allegation  that  the  acts  referred  to  are  the  acts  of  the 
Defendants  only.  The  acts  of  the  acting  commissioners,  whoever  may  be  present 
at  every  meeting,  are  the  acts  of  all  the  commissioners.  The  injunction,  if  sustained 
at  all,  can  be  sustained  against  the  Defendants  only  as  individuals  ;  but  the  suit  is 
instituted  against  them,  not  as  individuals,  but  as  commissioners,  and  the  terms  of 
the  prayer,  commensurate  with  the  terms  of  the  appointment  in  the  act,  comprehend 
all  the  commissioners. 

Sir  Arthur  PigoU,  Sir  Samuel  RomiUyt  Mr.  Bell,  and  Mr.  Netuland,  in  support  of 
the  information. 

The  object  of  the  information  is  to  obtain  from  the  commissioners  an  account 
of  the  mon^  levied  and  applied  under  the  acts  of  parliament ;  the  rest  of  the  relief 
is  incidental  to  the  account.   It  seems  difficult  to  comprehend  the  arguments  by 

which  the  commissioners,  entrusted  with  a  fund  applicable  to  specific  purposes, 
and  appointed  under  the  express  denomination  of  trustees,  serk  tu  protect  them- 
selves from  accounting  in  this  court. 

All  property  in  this  kingdom  belongs  either  to  priviitc  individuals,  including 
bodies  corporate,  or  to  the  public  ;  for  injuries  to  the  former  the  ordinary  remedy 
is  an  action ;  for  injuries  to  the  latter,  an  information  by  the  Attorney-General. 
To  one  species  of  private  property,  however,  the  policy  of  the  law  extends  a  peculiar 
protection,  and  injuries  [283]  to  it  are  r^ressed  neither  by  action  nor  by  mere 
informatiun,  but  by  information  at  the  relation  of  individuals,  upon  whom  the 
assumption  of  that  character  imposes  a  liability  to  costs.  Property  of  this  description, 
to  a  certain  degree  private,  partakes  the  character  of  public  property,  an  devoted  to 
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purposes  in  which,  though  more  pecuHarly  beneficial  to  certain  individuals,  every 
subject  is  interested.  On  this  demurrer  the  question  is,  whether  the  purposes 
declared  in  these  acts  of  parliament,  namely,  the  preservation  and  improvement 
of  the  coast  and  town  of  Brighton,  purposes  in  which  all  His  Majesty's  subjects 
have  an  interest,  are  not  public  purposes  such  as  entitle  any  one,  in  the  character  of 
relator,  to  state  a  case  of  abuse.  It  is  not  necessary  that  the  purposes  be  charitable  : 
in  describing  the  practice  of  the  Court  on  the  subject  of  informations.  Lord  Redesdale 
mentions  charities  only  as  one  instance  among  maav,  of  the  cases  in  which  that 
remedy  is  allowed.  (Treatise  on  Pleadings,  p.  7.)  Wherever  a  fund  is  appropriated 
to  objects  beneficial  to  the  nation  at  large,  any  individual  is  entitled  to  the  aid  of 
the  Attorney-General  for  compelling  its  due  administration. 

The  purpose  for  which  this  fund  is  raised,  the  protection  of  the  coast  from  the 
encroachment  of  the  sea,  is  expressly  enumerated  amon^  pious  uses  in  the  statute 
of  Elizabeth  (43  Eliz.  c.  4),  from  the  terms  of  which  prmcipally  the  Court  derives 
the  definition  of  charitable  purposes.  (See  2  F^m.  387  ;  9  Ves.  405  ;  10  Ves.  541.) 
In  describing  the  property  upon  which  the  statute  is  designed  to  operate,  the  preamble 
specifies  property  given  **  for  repair  of  bridges,  ports,  luvens,  causeways,  churches, 
sea-banlcs,  and  nigbways."  In  this  instance  the  funds  are  appropriated  to  the 
preservation  of  the  port  and  coast,  and  the  repair  of  sea-banks.  Had  an  estate 
been  conveyed  on  these  trusts,  it  is  indisputable  that  the  due  ap-[284]-plication  of 
the  rents  might  have  been  secured  by  information. 

It  is  true  that  the  fund  in  this  case  arises  not  from  the  spontaneous  donations 
of  individuals,  but  from  a  public  compulsory  contribution  under  the  authority  of 
parliament ;  but  can  that  circumstance  afiord  a  reason  for  refusing  to  entertain  an 
information  t  If,  on  the  petition  of  the  inhabitants  of  Brighton,  the  legislature 
had  directed,  that  towards  making  provision  for  poor  widows,  and  placing  orphan 
apprentices,  sums  should  be  raised  by  duties  charged  on  goods  imported,  and  ulti- 
mately, therefore,  paid  by  the  inhabitants,  could  the  mere  fact  that  the  fund  was 
provided  by  public  contribution  of  that  nature  preclude  the  Attorney-General  from 
enforcing  by  this  process  its  just  administration  1  Is  it  contended  that  if  toll 
taken  on  a  cuial  were  devoted  to  charitable  purposes,  as  trustees  could  not  be  brought 
to  a  reckoning  by  information  1  or  that,  when  the  legislature  directed  St.  Paul's 
church  to  be  built  from  the  produce  of  a  duty  on  coal,  no  account  could  be  taken  of 
that  duty  1  In  the  exposition  of  the  statute  of  Elizabeth,  contained  in  Dtike's  Law 
of  Charitable  Uses,  it  is  expressly  stated,  that  "  an  imposition  granted  upon  commo- 
dities imported  and  transported,  to  be  employed  upon  repair  of  ports  or  havens, 
where  they  shall  land,  is  a  charitable  use,  and  within  this  statute  "  (p.  35).  That 
authority  is  decisive. 

The  argument,  that  on  the  allegations  of  the  information  there  is  no  fund  in 
the  hands  of  the  commissioners  for  the  purposes  of  the  act,  is  fallacious.  They  are 
authorized  to  levy  money  in  anticipation,  for  the  protection  of  the  ^royns,  &c., 
though  no  repairs  were  then  necessary,  to  be  applied  from  time  to  time,  and  to 
borrow  on  the  credit  of  the  rates.  To  what  extent  Uiey  were  so  authorized  is  [285]  not 
the  present  question.  The  charge  against  them  is,  misapplication  of  tne  funds 
levied  under  the  act.  The  propriety  of  the  levy,  and  the  propriety  of  the  application, 
are  distinct  subjects  of  inquiry. 

It  is  objected  that  the  conduct  imputed  to  the  commissioners,  as  the  ground  of 
the  relief  prayed,  amounts  to  a  criminal  offence,  and  cannot,  therefore,  be  cognizable 
in  a  court  of  equity.  The  information  contains  no  criminal  charge  ;  no  allegation 
that  the  commissioners  have  appUed  the  funds  to  their  ovm  benefit.  Can  it  be 
maintained  that  the  application  of  them  to  public  purposes,  other  than  those  required 
by  the  act,  is  punishable  by  a  criminal  proceeding  1  The  commissioners  are  answerable 
for  a  civil  breach  of  trust,  but  persons  acting  with  delegated  authority  on  the  part 
of  the  pubUo  cannot  be  oharged  criminally  unless  they  act  from  corrupt  motives  ; 
without  that  imputation,  the  wilful  and  direct  violation  of  an  act  of  parliament  will 
not  necessarily  subject  the  parties  to  criminal  process. 

Even  if  the  acts  imputed  were  criminal,  and  such'as  might  be  made  the  subject 
of  an  indictment  for  a  misdemeanor,  the  inference  would  not  be  correct,  that  this 
Court  is  deprived  of  jurisdiction.  Transactions  may  be  cognizable  both  by  civil 
and  by  criminal  tribunals,  being  the  subject  of  a  remedial  as  well  as  of  a  vindictive 
proceeding.   An  assault  and  battery  is  at  once  actionable  and  indictable.  Though 
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no  suitor  can  legally  entitle  himself  to  a  peouniary  demand  arising  from  transactions 
amounting  to  felony,  he  mar  bo  entitle  himself  from  transactions  amounting  to  a 
misdemeanor.  {I.e.  before  the  trial  of  the  offender  on  indictment ;  after  his  con- 
viction or  acquittal,  the  person  injured  may  recover  damages  by  action  for  the  eivil 
injury.  Croiby  r.  Leng,  12  East,  409,  and  the  authorities  there  cited.)  Were  the 
acts  imputed  indictable,  yet  if  they  constitute  a  breach  of  trust,  the  cestui  que  trust  is 
[286]  entitled  to  Tour  Lordship's  declaration  that  they  shall  not  be  repeated.  The 
arguments  by  which  this  demurrer  has  been  supported  extend  to  oust  the  jurisdiction 
of  courts  of  equity  in  cases  of  fraudulent  deeds,  or  conspiracies  to  obtain  wills.  It  is 
clear  that  this  Court  may  administer  equitable  relief  where  the  subject-matter  is 
criminal ;  as  in  the  instance  of  nuisances.  Baines  r.  Baker  {Amb.  158  ;  3  Atk.  750), 
Coulson  V.  White  {3  Atk.  21),  Ryder  r.  Sentham  (1  Ves.  Sen.  543),  Attorney- 
General  V.  Doughty  (2  Ves.  Sen.  453),  Mayor,  c&c,  of  London  v.  Ward  (5  Ves.  129), 
Attorney-General  v.  Cleaver  (18  Ves.  211). 

The  objection  of  criminality  is  applicable  only  to  particular  interrogatories, 
and  cannot,  therefore,  support  a  general  demurrer,  which  proceeds  on  the  assumption 
that  the  relator  is  entitled  to  no  part  of  the  relief  sought.  Were  the  information 
so  framed  that  the  commissioneTS  could  not  be  compelledto  answer  a  single  question, 
they  might  protect  themselves  against  the  discovery,  but  could  not  for  that  reason 
sustain  a  demurrer  to  the  relief.  The  Court  will  distinguish  between  the  question 
what  relief  may  be  proper  at  the  hearing,  and  the  general  objection  that  no  relief 
should  be  granted. 

Upon  the  statement  of  the  information  a  clear  breach  of  trust  has  been  com- 
mitted ;  the  charge  is,  systematic  misapplication,  the  levy  of  the  coal-duty  at  its 
maximum,  for  the  purpose  of  applying  the  surplus  arising  from  that  levy  in  aid 
of  the  town-rate ;  m  efiect  exonerating  the  resident  inhabitants  of  the  town  at 
the  expense  of  the  occasional  visitors.  Shall  these  commissionen,  appointed  for 
purposes  in  which  all  His  Majesty's  subjects  have  an  interest,  and  admitting,  as 
for  the  purposes  of  the  argument  they  must  admit,  the  truth  of  these  all^tions, 
protect  themselves  from  the  jurisdiction  of  this  Court,  and  refuse  to  [287]  render 
an  account  of  the  fund  which  they  have  misapplied  1  It  is  clear  that  by  this  mode 
only  can  its  due  administration  be  secured,  and  if  this  Court  refuses  to  interfere, 
the  case  is  remediless.  In  the  absence  of  corrupt  motive  in  the  commissioners,  an 
indictment  or  information  at  law  could  not  be  sustained,  for  a  mistaken  construction, 
and  undue  execution,  of  the  statute  under  which  they  act :  by  action  of  trespass 
the  proper  application  of  the  funds  could  not  be  obtamed ;  and  though  on  apj>eal 
to  the  quarter  sessions  an  illegal  rate  wwe  quashed,  it  might  at  the  next  meeting 
be  reinqx>8ed.  The  acts  have  provided  no  remedy  for  a  case  like  this :  they  contain 
no  clause  requiring  the  commissioners  to  account,  nor  any  provision  tor  examining 
the  propriety  of  the  assessment.  The  erection  of  a  tribunal  for  auditing  their 
accounts  might  have  created  a  difficulty.  No  other  remedy  existing,  the  King,  as 
parens  patriae,  is  entitled,  by  his  Attorney-General,  to  protect  the  subject  from 
injustice  and  vexation,  to  recall  such  parts  of  the  fund  aS  nave  been  misapplied,  and 
to  secure  for  the  future  its  due  application.  It  is  clear  that  the  commissioners  are 
not  protected  from  the  jurisdiction  of  this  Court  by  the  mere  circumstance  of  their 
appointment  under  an  act  of  parliament.  The  Court  has  regulated  the  adminis- 
tration of  the  revenues  of  tlfe  free  schools  of  Berkhampstead  {Attorney-General  v. 
Pricey  3  Atk.  108.  Berkhampstead  Free  School  ex  parte,  2  Ves.  dt  Beam.  134)  and 
BirminglumtiX)  and  in  a  recent  case,  assumed  jurisdiction  over  commissioners  under 
an  incisure  aict.   {Speer  v.  Crawler,  17  Ves.  316.) 

l%e  demurrer  on  the  record,  therefore,  must  he  over-ruled,  and  the  question 
on  this  appeal  relates  to  that  demurrer  only  :  on  the  demurrer  at  the  bar,  for  want 
of  parties,  the  Vice-Chancdlor  pronounced  no  judgment. 

[288]  The  Lord  Chancellor  [Eldon].  If  a  Defendant  cannot  sustain  the  demurrer 
on  the  record,  he  is  entitled  to  demur  ore  ienus ;  (2)  but,  availing  himself  of  that 
right,  he  must  pay  the  costs  of  the  demurrer  on  the  record.(3) 

For  the  Information.  The  demurrer  for  want  of  parties  is  untenable  ;  on  the 
principle  that  it  is  necessary  to  introduce  as  parties  on  the  record  those  persons 
only  against  whom  relief  ean  be  obtained.  If  one  of  two  exeoutOTs  proves  the  will, 
the  other,  thotuh  he  may  at  any  time  obtain  probate,  is  not  a  necessary  party  to  a 
sait  instituted  by  a  person  claiming  a  legacy  in  opposition  to  another  clainiant,  and 
0.  XVL  13* 
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praying  an  injunction  to  restrain  the  acting  executor  ;  against  the  eze-[289]'CUtOT 
who  has  not  proved,  or  the  noQ-acting  commissioner,  no  relief  is  sought. 

Mr.  Leach,  in  reply.  This  is  by  far  the  most  important  case  that  has  occurred 
in  this  Court  since  I  have  known  it.  The  question  is,  whether  in  every  instance 
of  public  contribution  under  act  of  parliament  not  referrible  to  the  head  of  revenue, 
a  court  of  equity  assumes  jurisdiction  to  render  the  collecting  officer  personally 
responsible  for  sums  levied  on  an  erroneous  construction  of  the  act  1  It  is  admitted 
by  the  Attorney-Oeneral  that,  to  this  moment,  no  attempt  has  ever  been  made  to 
establish  such  a  jurisdiction.  The  argument  of  inconvenience  cannot  be  gravely 
urged  against  a  system  which  has  prevailed  from  the  Conquest ;  but  were  the  fact 
otherwise,  this  dourt  can  no  more  make  laws  on  a  principle  of  convenience,  than 
on  any  other  principle. 

The  proposition  of  the  relator  is,  that  a  court  of  equity  may  entertain  jurisdiction 
over  commisffloners  appointed  by  a  local  act  of  parliament,  and  inflict  on  them,  a 
fine  for  misconduct.  At  common  law,  such  commissioners,  if  they  corruptly  abuse 
their  powers,  are  punishable  for  a  misdemeanor ;  if  they  act  erroneously,  not 
corruptly,  they  cannot  be  made  the  objects  of  a  criminal  proceeding,  the  law  not 
unjustly  visiting  error  as  a  crime  ;  but  is  no  mode  provided  of  instructing  them  in 
their  duty  1  For  that  purpose,  beyond  question,  an  information  in  the  nature 
of  quo  warranto  would  lie.  The  case  of  the  Corporation  of  Bedford  Levd  (6  Ea^t, 
356),  and  the  authorities  there  cited,  clearly  designate  that  as  the  proper  remedy, 
where  any  set  of  men  encroach  on  the  prerogatives  of  the  crown,  or  on  the  sovereignty 
of  the  legislature ;  and  Mr.  Justice  Latorence  particularly  enumerates  as  fit  objects 
of  that  proceeding,  persons  exeroiaizig  the  functions  of  commis{290]-BionerB  under 
an  act  of  parliament  to  levy  rates  for  paving  a  town  (p.  360).  On  the  other  hand, 
the  individual  from  whom  an  unjust  levy  is  made,  may  maintain  an  action  of  trespass^ 
if  not  replevy  the  dista-ess.  Such  are  the  principles  of  the  common  law.  The 
commissioners  if  corrupt,  are  criminally  responsible;  if  in  error,  may  be  set  right, 
and  individuals  injured  by  their  acts  may  obtain  redress.  Where  then  is  the  necessity 
of  giving  to  a  court  of  equity  a  jurisdiction  without  precedent,  and,  as  I  contend, 
against  principle  1  ^ 

The  duties  of  the  Attorney-General,  if  I  understand  them,  are  these.  In  courts 
of  criminal  jurisdiction,  the  King,  as  parens  pairicB,  is  the  prosecutor ;  but  the 
sovereign  cannot  sue  before  his  own  tribunal,  or  address  his  own  judges ;  for  those 
purposes  he  is  represented  by  the  Attorney-General.  Criminal  |n-oceedings,  therefore, 
with  few  exceptions,  are  in  the  control  of  that  officer,  and  in  civil  courts,  the  rights 
of  the  crown  are  under  his  protection.  A  nuisance  in  a  river  or  a  harbour,  or  on 
a  highway,  may  be  abated  by  the  hand  of  the  subject ;  but  such  abatement  becomes 
not  the  dignity  of  the  crown;  it  abates  the  nuisance  by  the  information  of  its 
Attorney-General :  by  information  here,  or  in  the  Court  of  Exchequer  ;  for  in  everj' 
case  which  concerns  not  the  revenue,  the  jurisdiction  of  the  two  Courts  is  concurrent. 
Wherever  the  subject  may  abate  a  nuisance,  the  Crown  may  sue  by  English  bill 
in  any  court  of  equity  ;  on  the  principle,  that  a  public  evil  exists,  which  it  is  the 
duty  and  the  prerogative  of  the  Crown  to  remove. 

The  Attorney-General,  the  servant,  not  of  the  public,  but  of  the  crown,  exercises 
another  authority,  which  requires  particular  consideration.  It  is  the  duty  of  a 
court  of  equity,  a  main  part,  originally  almost  the  wlole,  [293J  of  its  jurisoiction, 
to  administer  trusts ;  to  protect  not  the  visible  owner,  who  iJone  can  proceed  at 
law,  but  the  individual  equitably,  though  not  legally,  entitled  iVom  this  principle 
has  arisen  the  practice  of  administering  the  trust  of  a  public  chari^  :  persons 
possessed  of  funds  appropriated  to  such  purposes  are  within  the  general  rule ;  but 
no  one  being  entitled  by  an  immediate  and  peculiar  interest  to  prefer  a  complaint, 
who  is  to  compel  the  performance  of  their  obligations,  and  to  enforce  their  responsi- 
bility 1  It  is  the  duty  of  the  King,  as  parens  patricB,  to  protect  property  devoted 
to  charitable  uses ;  and  that  duty  is  executed  by  the  officer  who  represents  the  Crown 
for  all  forensic  purposes.  On  this  foundation  rests  the  right  of  the  Attorney-General 
in  such  cases  to  obtain  by  information  the  interposition  of  a  court  of  equity  ;  and 
the  relator  has  therefore  insisted,  that  these  acts  of  parliament  constitute  a  charit- 
able bruflt.  His  argument  is,  that  the*^at&tute*  oi^Elizabeth  enumerates  building 
bridges  and  repairing  sea-banks  among  charitable  purposes ;  in  other  words,  that 
because  a  repair  of  sea-banks  may,  therefore  evexy  such  repair  must,  be  a  charitable 
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use.  If  a  beneTolent  individual  devotee  money  to  the  construction  and  maintenance 
o£  a  bridge,  the  design  bringB  the  donation  within  the  description  of  the  statute : 
the  motive  being  chuitable  there  is  no  distinction  whether  the  gift  proceeds  farom 
the  Crown,  or  the  I^islature,  or  a  private  subject ;  but  because  a  voluntary  appHca* 
tion  of  property  from  such  a  motive  to  such  a  purpose  is  a  charitable  trust,  can  that 
character  be  imputed  to  a  compulsory  levy,  authorised  by  the  legislature  f  The 
argument  would  prove  every  county  bridge  a  pious  use. 

It  is  next  insisted,  that  the  information  may  be  supported  on  the  principle,  that 
the  King,  by  virtue  of  his  prerogative,  and  his  duty  to  the  public,  has  an  interest 
in  harbours,  rivers,  and  the  sea-coast.  Ko  such  point  can  be  raised  on  this  record. 
The  information  contains  no  reference  to  the  right  and  duty  of  the  Grown  to  protect 
navigation ;  on  the  [292]  contrary,  it  expressly  asserts  that  all  which  ought  to  have 
been  done  for  the  defence  of  the  coast,  and  nunre,  has  been  done ;  that  the  commissioners 
haTe  exceeded theobljgation  imposed  on  them  in  providing  for  the  repair  of  thegroy  ns, 
&C.  The  authority  of  Lord  Bedesdale  is  then  allied,  that  charities  form  only  on« 
of  many  instances  in  which  the  Attorney-General  may  sustain  an  information. 
Lord  RedesdeUe  has  not  assumed  to  declare  the  law :  he  undertook  no  more  than  to 
collect  decided  cases  :  has  he  cited  any  case  similar  to  the  present  1 

It  is  contended  that  the  commissioners,  being  in  possession  of  a  surplus,  may  be 
compelled  by  this  Court  to  apply  it  for  the  purposes  of  the  trust.  The  principle 
is  unquestionable ;  but  omitting  the  objection,  that  in  a  case  like  the  present,  the 
Court  will  not  administer  relief  at  the  instance  of  the  A  tlorney-General,  the  statement 
from  the  bar  is  at  variance  with  the  record.  The  information  alleges  that  whatever 
sum  is  in  the  hands  of  the  commissioners  has  been  ill^alhr  levied,  and  ought  to  be 
re[»id.  Was  it  ever  heard  that  money,  of  which  a  party  had  improperly  possessed 
himself,  was  a  trust-fund,  to  be  administered  under  the  direction  oi  a  court  of  equity  Y 

The  term  trustee  in  the  act  (employed  once,  at  least,  by  mere  mistake,  for  the 
term  treasurer),  cannot  affect  the  question.  The  character  of  the  commissioners 
is  determined,  not  by  the  name  under  which  they  are  casually  described,  but  by  the 
duties  assigned  to  them,  the  acts  which  they  are  to  perform.  If  these  commissioners 
are  trustees,  what  officer  of  the  Crown  is  not  a  trustee  7  In  one  sense,  undoubtedly, 
all  public  offices,  even  the  prerogatives  of  the  Crown,  are  trusts ;  but  are  they 
trusts  which  a  court  of  equity  will  regulate  ?  A  trustee,  in  the  consideration  of  this 
Court,  is  the  legal  owner  of  property,  subject  to  an  equitable  claim.  On  the  allega- 
tions of  the  information,  the  [293]  commissioners  have  no  legal  ownership  in  the 
balance  of  duty  misapplied. 

The  relator,  therefore,  not  being  entitled  to  relief,  the  general  demurrer  for 
want  of  equity  is  good,  although  he  may  be  entitled  to  discovery  ;  on  the  principle, 
that  the  discovery  is  only  ancillary  to  the  relief. 

Another  ground  of  demurrer  urged  ore  tenus  is  want  of  parties.  It  is  said  that 
the  Vice  Chancellor  has  not  proceeded  on  that  ground;  that  had  he  over-ruled  the 
demurrer  on  the  record,  he  must  have  charged  the  defendants  with  costs.  I  admit  the 
fact.  The  Vice  Chancellor,  thinking  the  mformation  bad  in  substance,  forebore  to 
examine  its  form ;  but  is  it  not  competent  to  the  Court  of  Appeal,  is  it  not  a  part  of  its 
duty,  to  consider  every  ground  of  demurrer  alleged^  Must  we  be  remitted  to  argue 
the  objection  before  the  Court  below  1  or  are  we  to  be  deprived  of  its  aid,  because  the 
Via  Chancellor  thought  we  had  a  better  7  The  validity  of  the  objection  is  dear ;  the 
act,  to  which,  as  a  public  act,  the'^Court  must  advert,  appoints  commissioners,  who 
are  no  parties  to  the  record. 

The  Lord  Chancellor  [Eldon].  Before  I  pronounce  final  judgment  in  tbis  im- 
portant and  difficult  case,  I  shall  inform  myself  of  the  principles  on  which  the  Vice 
Chancellor  proceeded. 

With  respect  to  the  demurrer  ore  tenus,  my  present  opinion,  subject  to  farther 
consideration,  is,  that  if  I  have  correctly  read  the  information  and  the  act  of  parlia^ 
ment,  there  is  no  want  of  parties. 

The  next  question  is,  supposing  the  information  such,  with  respect  to  the  nature 
of  its  subject-matter,  as  the  Attorney-Genial  may  file,  at  the  relation  of  private 
individuals,  whether  the  demurrer  on  the  record  can  be  sus-[294]-t^^ned  on  any  of  the 
grounds  stated  t  It  is  objected  that  the  information  requires  the  defendants  to 
answer  charges  amounting  to  a  criminal  accusation.  On  that  objection  it  is  clear 
not  only  that  if  the  information  requires  (ui  answer  to  matter  of  criminal  accusation. 
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and  also  to  innocent  matter,  the  demurrer  must  be  over-ruled ;  but  that  if  it  requires 
an  answer  to  criminal  matter  only,  yet  that  alone  is  not  sufficient  to  sustain  this 
l^eneral  demurrer  to  the  whole  information,  to  relief  as  well  as  to  discovery.  Though 
It  is  now  settled  (a  doctrine  introduced  by  Lord  Thurlow  (Fry  v.  Pwn,  2  Bro.  C.  C, 
280.  Price  v.  James,  2  Bro.  C.  C.  319  ;  2  Dick.  697.  Watkma  v.  Butk,  2  Dick.  663} 
against  the  ancient  practice)  that  if  the  bill  prays  discovery  and  relief,  a  plaintiff  not 
entitled  to  relief  is  not  entitled  to  discovery  {Pitts  v.  Short,  17  Ves.  216.  Gordon  v. 
Simpkinson,  11  Ves.  509.  Baker  v.  Mellish,  10  Ves.  553,  and  the  cases  there  cited), 
the  converse  of  that  rule  will  not  hold ;  because  he  may  be  entitled  to  relief,  without 
being  entitled  to  it  through  the  discovery ;  and  may  then  obtain  a  decree,  tboxigh  he 
has  not  established  his  right  by  the  defendant's  anBwer.(4) 

I  believe  it  will  be  found  on  principle  tuid  precedent,  that  if  the  Attorney-General 
can  make  proof  of  what  he  here  alleges,  though  the  defendants  protect  themselves 
from  the  discovery,  he  may  obtain  relief-  The  Attorney-General  is  an  officer  of  the 
Grown,  and  in  that  sense  only,  the  officer  of  the  public.  (See  4  Burr.  2570.  'Wilmot*s 
Opinions  and  Judgments,  327,  328.)  To  decide  the  question  of  his  competence  to 
sustain  this  information,  the  Court  must  look  to  every  part  of  it,  considering  not  only 
whether  it  contains  many  points  on  which  he  has  not,  hut  whether  it  does  not  contain 
some  points  on  which  he  has,  a  [295]  right  to  sue.  The  question  then  is  neither 
more  nor  less  than  this,  can  the  Attorney  General  proceed  in  this  court  under  this  act 
of  parliament  t  a  question  not  depending  merely  on  the  construction  of  the  act. 
If  tne  demurrer  was  meant  to  take  the  opinion  of  the  Court,  whether  these  persons, 
call  them  commissioners  or  trustees,  can  not  only  de  tempore  in  tempus,  levy  duties 
which  they  from  time  to  time  conceive  to  be  necessary,  but  while  a  debt  remains  on 
the  security  of  one  rate,  apply  the  produce  of  that  rate,  not  in  discharge  of  the  debt, 
but  in  aid  of  the  other  rate,  I  cannot  conceive  that  such  ought  to  be  the  construction 
of  the  two  acts.  I  tako  them  to  mean,  not  that  the  commissioners  are  to  calculate 
BO  as  never  to  raise  more  than  is  required  at  the  time,  but  that  any  accidental  surplus 
of  the  coal-duty,  raised  on  a  bona  pde  calculation,  may  be  applied  in  aid  of  the  paridi 
rate. 

The  other  point  is  very  material.  Whether  the  Attorney-General  can  call  in  this 
suit  for  three  objects  :  first  restraint ;  secondly,  account ;  thirdly,  application  of 
the  money  to  the  purposes  of  the  act  1  It  is  said,  that  this  is  not  a  charitable  use, 
and  I  am  not  disposed  at  present  to  consider  it  such.  But  the  two  acts,  in  pari 
materia,  must  be  taken  together ;  and  it  is  remarkable  that  the  first  act  never 
applies  to  the  commissioners  the  name  of  trustees,  with  reference  to  any  other  subject 
than  the  rate  on  coal.  Unless  this  Court  could  interpose,  on  the  first  act  there  would 
be  no  remedy  any  where.  The  act  authorizing  the  commissioners  to  raise  sixpence 
on  the  chaldron  would  be  a  defence  to  the  proceeding  by  information  in  the  nature 
of  quo  vxtrranto,  for  levying  rates  without  lawful  authority.  The  duty  of  sixpence, 
like  the  dut^  of  three  shillings,  is  leryable,  not  on  the  inhabitants  of  Brighton  but  on 
all  the  King's  subjects  who  shall  resort  to  that  town  to  sell  coal.  Eventually,  indeed, 
it  falls  on  the  inhabitants,  who  reimburse  it  to  the  importer  in  the  price  of  the  com- 
moditjf ;  but  it  is  imposed  expressly  on  all  the  King's  subjects  rfr{296]-Borting  there 
by  land  or  sea  to  trade ;  and  imposed  onl^  for  a  particular  purpose,  and  to  be  raised 
from  time  to  time,  according  to  the  provisions  of  the  act.  Every  one  of  the  King's 
subjects  has  a  right,  in  some  court,  to  insist  that  such  a  duty  shall  not  be  levied, 
except  in  conformity  to  those  provisions.  The  second  act  extends  the  amount  of 
the  duty  to  three  shillings ;  and  then  comes  the  question  on  which  I  am  not  at  present 

firepared  to  say  that  there  is  not  much  positive  authority,  whether,  where  a  duty  is 
ud  on  all  the  King's  subjects,  in  respect  of  their  trade,  to  be  raised  for  particular 
purposes,  the  public,  and  in  right  of  the  public,  the  Crown,  have  not  an  interest 
if  the  duties  are  levied  improperly,  or  if  properly  levied  improperly  applied,  which  the 
Attorney-General  is  entitled  to  protect  1  I  am  not  disposed  to  hold  that  the  preserva- 
tion of  the  coast  is  not  public  interest ;  but  without  adverting  to  that  (question,  this 
duty  is  expressly  imposed  on  all  the  King's  subjects.  The  case  requires  accurate 
examination. 

JVoc.  25,1816.  The  Lord  Chancellor  [EAdon].  (From  Mr.  JWert*>aZ«'s  note.)  I  have 
reflected  on  this  case  with  great  anxiety  ;  since  it  appears  to  me,  that,  supposing  the 
4-ttomey-Cfeneral  right  in  his  construction  of  the  acts  of  parliament,  it  vdj  be  ver^ 
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difficult  to  find  an  adequate  civil  remedy  for  the  misapplication  of  the  money  colleeted 
on  the  eoal-duty,  if  an  information  of  this  kind  cannot  be  supported. 

[His  Lordship  then  stated  the  provisions  of  the  statute  13  G.  3,  and  made  the 
following  obserratiMia  on  the  clause  conferring  a  power  to  distrain.] 

It  has  been  thought,  that  if  there  is  a  right  of  distress,  there  must  be  a  right  to 
replevy,  and  that  it  would  therefore  be  difficult  to  maintain  a  suit  in  this  Court ;  but 
it  seems  to  me  that  more  weight  is  laid  on  that  observation  than  [297]  belongs  to  it ; 
for  the  question  would  be,  with  respect  to  the  groyns,  not  whether  an  individual  can 
replevy,  if  improperly  distrained  upon,  but,  attending  to  the  whole  matter  in  the 
information,  whether  there  9t&  any  means  for  compelling  that  which  has  been 
properly  levied,  to  be  properly  applied )  An  action  of  replevin,  if  decided  against 
the  party  re^levyin^,  would  deoide  only  that  he  was  compellable  to  pay  the  rate ; 
but  the  principle  which  the  AUomey-General  must  maintain  here,  against  the  persons 
who  have  received  that  rate,  is,  that  when  paid  it  shall  be  a|)pliea  to  the  purposes 
of  the  act,  and  to  no  other.  Supposing  the  case  rested  on  this,  one  great  question 
is,  whether  this  act  of  parliament,  in  respect  to  the  coal-duty,  would  create  a  charitable 
use  %  It  seems  to  have  been  considered,  that  because  the  duty  was  given  by  act  of 
parliament  it  could  not  be  a  charitable  use-  If  authority  was  wanted  upon  that 
subject,  it  would  be  enough,  for  my  business  to  day,  to  refer  to  the  passage  cited 
from  Duke's  Exposition  of  the  Statute  of  Elizabeth.  After  the  fire  of  London,  when 
acts  of  parliament  imposed  a  duty  on  coal  imported  into  the  city  or  the  river,  among 
other  purposes  for  rebuilding  St.  Paul's  church  (19  Car.  2,  c.  3 ;  22  Car.  2,  c.  11 ; 
1  Jac.  2,  c.  15  ;  8  W.  3,  c.  14  ;  1  Ann.  st.  2,  c.  12  ;  9  Ann.  c.  22),  beyond  doubt  that 
was  a  charitable  use.  Money  given  by  a  private  donor  for  repairing  a  church  or 
chapel  is  a  charitable  use  ;  and  if  this  is  law,  there  is  no  reason  why  money  given  by 
the  public,  if  it  is  applied  to  a  charitable  purpose,  should  not  be  equally  within  the 
statute  of  Elieaheth. 

There  are  many  cases  which  might  be  the  cause  of  suit  against  the  commissioners, 
qu4i  commissioners,  for  the  treasurer  cannot  be  proceeded  against  where  the  act 
cannot  be  the  act  of  the  treasurer ;  for  instance,  suppose  the  commissioners  take 
possassion  of  the  place,  by  the  addition  of  which  the  market  is  to  be  enlarged ;  this  is  a 
case  in  which  the  Court  is  in  the  habit  of  granting  an  injunction,  [298]  l^ut  the  suit 
must  be  against  the  commissioners,  and  not  the  treasurer. 

It  has  been  argued,  that  because  the  poor  are  not  to  pay  the  duty,  therefore  this 
is  not  a  charitable  use.  I  cannot  accede  to  that  inference  :  the  poor  are  not  pro- 
tected from  payment,  if  they  consume  more  than  two  chaldrons  of  coal  in  a  year ; 
but  on  what  principle  is  it  necessary  that  the  poor  should  contribute,  in  order  to 
render  this  a  charitable  use  ) 

The  demurrer  cannot  be  sustained  on  the  ground  that  the  matters  charged  in  the 
information  may  be  considered  as  matter  of  ofience,  to  be  answered  otherwise  than 
civilly,  and  for  two  reasons  ;  first,  because  it  is  a  sufficient  answer,  that  although  the 
Attornetf-General  chooses  to  sue  civilly,  yet  he  may  take  care  that  no  one  else  shall  sue 
criminallyl;  and  secondly,  that  if  the  Attorney-General  can  prove  his  case,  without 
introducing  any  criminal  matter,  he  will  be  entitled  to  relief :  but  there  is  another 
ground  of  demurrer,  which  has  been  stated  ore  tenus,  and  if  it  could  be  sustained, 
would  dispose  of  this  information,  without  entering  into  any  other  consideration  ; 
and  that  is,  that  there  is  a  want  of  proper  parties.  At  present,  I  am  inclined  to  think, 
that,  in  this  respedi,  the  information  is  defective ;  but  if  tbAt  objection  can  be  re- 
moved, I  should  wish  this  case  to  be  spoken  to  by  one  counsel  on  each  side,  for  I 
cannot,  in  opposition  to  the  authorityt|cited,  bring  myself  to  the  conclusion  that  this 
is  not  a  chantable  use.  If  this  is  a  charitable  use,  it  seems  impossible,  considering 
the  various  objects  in  view,  as  they  are  to  be  collected  from  the  prayer  of  the  informa- 
tion, to  contend  that,  because  the  relator  may  have  a  remedy  for  his  particular 
grievance,  the  Attomey-Gener^  has  no  ground  of  complaint  for  the  misapplication 
of  the  duty  to  be  raised. 

As  to  the  passage  which  prays  a  declaration  of  the  law,  if  it  is  part  of  my  duty  to 
'  declare  what  is  the  meaning  of  |J299]  an  act  of  parliament,  I  have  no  doubt  in  saying 
the  meaning  was,  that  the  commissioners  should  apply  only  the  occasional  surplus, 
which  a  miscalculation  of  the  expenses  for  the  repair  of  the  groyns  might  have 
produced ;  for  the  surplus  could  not  be  returned  to  the  individuals,  and  therefore  it 
was  thought  convenient  that  it  should  be  applied  to  another  purpose ;  but  it  was 
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never  the  meaning  of  the  act  of  parliament  that  under  colour  of  the  coal-duty  they 
should  levy  a  duty  for  paving  and  lighting  the  town,  any  more  than  for  the  support 
of  the  poor.  As  to  the  question,  whether  they  should  be  retrained,  it  would  be 
difficult  to  decide,  without  satisfactory  evidence,  that  there  had  been  this  abuse, 
and  that  a  repetition  of  it  was  meditated ;  but  if  this  duty  can  be  considered  within  the 
the  intent  and  meaning  of  a  charitable  use.  on  what  ground  is  it  to  be  said,  that  the 
Attorney-General  cannot  come  here,  to  have  an  account  of  the  duty,  to  know  how  it 
has  been  applied,  and  to  obtain  directions  for  the  future  application  of  it,  in  the 
ordinary  way  in  which  he  comes  for  other  charitable  purposes  1  I  confess,  therefore, 
that  unless  I  hear  more  to  convince  me  to  the  contrary,  in  my  opinion,  this  is  a 
charitable  use  within  the  statute  of  Elizabeth. ;  but  at  present  I  cannot  overcome 
the  objection  of  want  of  parties.  The  information  has  made  the  present  commis- 
sioners the  only  defendants,  whereas  the  accounts  prayed  refer  to  a  period  when  it  is 
not  averred  that  they  were  the  acting  commissioners,  and  when  in  probability  they 
were  not. 

The  case  was  again  argued  by  Mr.  Z<«acA,  in  support  of  the  demurrer,  and  Mr. 
Bell  for  the  relator,  but  the  Blditor  has  no  note  of  the  argument. 

A-pril  3, 1818.  The  Lord  Chancellor  [Eldon].  The  question  in  this  case  turns 
on  the  powers  and  duties  of  commissioners  against  whom  an  information  has  been 
[300]  filed  by  the  AtiorTiey-General.  The  act  of  the  13th  year  of  the  King  appoints 
certain  persons  commissioners  for  paving,  lighting,  and  cleansing  the  town  of 
Brighton,  with  directions  for  the  execution  of  their  duty,  and  a  provision  that  actions 
may  be  maintained  in  the  name  of  one  commissioner,  or  of  the  clerk  or  treasurer. 
After  a  variety  of  clauses  for  effecting  its  objects.the  act  authorises  the  commissioners, 
seven  or  more  of  them,  for  defraying  the  expenses  of  paving,  lighting,  and  deanrang 
the  town,  to  impose  upon  the  tenants  of  all  houses  and  other  property,  a  rate  not 
exceeding  three  shillings  in  the  pound,  on  the  rate  made  for  the  relief  of  the  poor  ;  and 
confers  a  power  of  inspecting  that  rate,  on  inhabitants  having  an  order  under  the 
hands  of  five  of  the  commissioners.  The  act  then  empowers  the  commissioners  to 
borrow  money  on  the  credit  of  the  rate ;  and  it  is,  I  think,  in  the  statement  of  the 
security  for  money  so  borrowed,  that  the  first  mention  is  made  of  building  or  repair- 
ing groyns.  The  provisions  for  this  purpose  are  prefaced  by  a  recital  that  the 
town  of  Brighton  is  situate  near  the  sea,  within  six  mues  of  the  harbour  of  Shoreham, 
and  that  great  part  of  the  town  having  been  destroyed  by  the  breaking  in  of  tlie 
sea,  several  groyns  (by  which  I  understand  buttresses  constructed  for  the  purpose 
of  supporting  the  shore)  were  some  years  since  erected,  which  had  preserved  the  town, 
and  the  coast  was  then  safe  and  commodious  for  ships  to  land  coal,  &c.,  and  that  the 
groyns  were  greatly  out  of  repair,  and  the  inhabitants  were  not  able  to  raise  sufficient 
to  repair  the  same  without  the  aid  and  authority  of  parliament;  it  is  therefore  enacted, 
that  the  commissioners,  or  any  seven  or  more  of  them,  should  be  trustees  for  repairing 
the  old,  or  building  new,  groyns,  and  that  for  effecting  the  premises,  from  the  24th 
of  June  1773,  a  definite  sum  should  be  levied,  namely,  sixpence  on  every  chaldron 
of  coal  landed  at  the  town  ;  and  a  subsequent  clause  authorises  the  trustees  to  give 
security  by  assignment  of  the  rate  for  any  sum  borrowed  not  exceeding  £1500. 

[301]  This  act  continued  in  force  till  the  year  1810,  when  another  act  was  passed, 
by  which,  after  a  recital  of  the  insufficiency  of  the  former  rate  to  provide  against 
the  inroads  of  the  sea,  certain  individuals  are  appointed  to  repair  and  maintam  the 
groyns  already  built,  and,  if  necessary,  to  build  new  groyns  or  works,  and,  are 
authorized  to  levy  a  sum  not  exceeding  three  shillings  for  every  chaldron  of  coal.  &c., 
landed  on  the  beach,  or  otherwise  brought  into  the  town,  and  authorised  ijaissimis 
verbis  for  the  safety  and  protection  of  the  town,  the  inhabitants  of  which  have  been 
described  aa  unable  to  protect  themselves  against  the  ravages  of  the  sea. 

It  appears  extremely  difficult  to  maintain  that  there  does  not  exist,  in  some  court 
in  this  fcmgdom,  an  authority,  I  do  not  mean  to  punish  for  misapplying,  or  to  replevy 
in  case  of  undue  levying,  but  to  compel  the  trustees  properly  to  apply,  the  money 
which  by  these  acts  they  were  authorized  to  raise  for  specific  purposes.  I  have  not 
yet  satisfied  myself  that  the  recital  preceding  the  power  given  to  the  trustees  may 
not,  within  the  doctrines  often  heard  in  this  court,  be  represented  as  the  recital  of  a 
charitable  use ;  and  this  is  clear,  that  the  fund  is  set  apart  for  the  purpose  of  aiding 
the  pecuniary  inability  of  the  inhabitants  to  protect  themselves  from  the  ravages  <h 
the  sea« 
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The  act  of  1 8 1 0  contains  a  clause  requiring  obserration,  that  all  actions  or  suite  hy 
or  against  the  commissioners,  shall  be  prosecuted  in  the  name  of  the  treasurer,  or 
against  the  treasurer  ;  it  then  orders  Iwoks  of  account  to  be  kept,  with  liberty  of 
inspection  to  persons  interested,  and  directs  the  application  of  any  surplus  of  the  coal 
rate,  but  without  a  similar  direction  relatire  to  a  surplus  of  the  paring  rate.  Next 
follows  acUuse  fixing  the  quantum  of  the  latter  rate,  no  otherwise  than  bj  saying  that 
it  should  not  exceed  the  proportion  of  four  shiltin^s  in  the  pound  on  the  rate  for  the 
relief  of  the  poor,  andautno{302}-rinng  the  imposition  of  a  duty  on  coal  to  the  extent 
of  three  shillings  a  chaldron. 

In  my  view  of  this  act,  it  is  no  more  than  a  continuance  and  augmentation  of  the 
provisions  of  the  former  act,  in  aid  of  that  pecuniary  inability,  which,  though  not 
recited  in  the  second  act,  was  the  avowed  ground  of  the  first,  and  must  be  considered 
as  the  ground  of  the  second.  It  is  clear,  that  though  the  legislature  has  given  to  the 
commissioners  a  power  of  raising  any  sum  not  exceeding  three  shillings  in  the 
chaldron,  yet  that  power  can  be  duly  exercised  only  to  the  extent  which  shall  appear 
to  them  requisite  for  the  protection  of  the  town  or  of  the  shore  ;  a  purpose  which 
limits  their  disci^tion.  The  clause  itself  restricts  the  authority  which  it  confers,  by 
describing  that  purpose  as  its  object.  Considering  the  impracticability  of  precisely 
ascertaining  what  sum  would  be  required,  where  the  wisest  calculations  might  be 
immediately  falsified  by  the  violence  of  the  sea,  it  was  reasonable  to  anticipate  that 
the  rate,  imposed  upon  a  probable  opinion  of  propriety  and  necessity,  might  produce 
a  surplus,  and  directions  are  given  for  the  application  of  that  surplus,  in  aid  of  the 
other  duties,  but  not  till  the  debt  contracted  had  been  discharged. 

Upon  the  clause  entitling  poor  persons  who  have  paid  the  duty  to  a  drawback, 
it  is  said  that  the  act  seems  designed  for  the  taxation  of  the  rich  in  aid  of  the  poor. 
That  representation  is  not  correct.  The  principle  of  the  act  was  the  inability  of  the 
inhabitants  of  Brighton  to  {irovide  for  their  own  safety ;  whether  right  or  wrong,  I 
am  not  to  inquire,  but  that  is  the  paramount  principle.  It  directs  that  an  aid  shall 
be  given  to  all ;  which,  in  a  certain  way,  is  a  charge  upon  each  ;  and  from  which, 
therefore,  a  portion  of  them,  the  poorer,  are  exempted. 

The  information  is  filed  at  the  relation  of  Itard,  an  inhabitant ;  and  for  the 
present  purpose  of  deciding  the  [3031  validity  of  the  demurrer,  I  must  assume  the 
allegations  of  the  information  to  be  true.  The  demurrer  extends  to  the  whole  relief 
prayed,  and  if  therefore  to  any  single  part  it  cannot  hold,  it  is  bad.  Although,  for 
instance,  for  one  of  the  grievances  stated,  the  relator  has  a  remedy  by  replevin,  and 
elthou^h  a  portion  of  the  prayer  is  founded  on  that  statement,  yet  if  any  other 
allegation  entitles  the  relator  to  relief,  thedemurrer  must  be  over-ruled.  Upon  what 
principle  it  can  be  contended,  that  it  was  not  the  duty  of  the  commissioners  to  a^ly 
the  surplus  of  the  coal-rate  in  discharge  of  the  debt  contracted  by  works  for  resiatmg 
the  encroachments  of  the  sea,  before  any  application  in  aid  of  the  town-rate,  seems 
to  me  incomprehensible ;  whether  I  am  competent  on  this  record  to  enforce  the 
performance  of  that  duty,  is  another  question ;  but  the  infori]9.ation,  stating  the 
fact  of  the  misapplication,  to  so  much,  whatever  becomes  of  the  rest,  the  defendants 
must  answer. 

It  has  been  argued,  that  the  coramisaioners  are  not  amenable  to  the  jurisdiction 
of  a  court  of  equity,  in  respect  of  transactions  which,  according  to  the  allegations, 
constitute  a  crime  at  law ;  but  let  it  be  recollected,  that  a  party  accountable  cannot 
protect  himself  from  an  account  in  this  court,  by  the  mere  suggestion  that  the  duty  of 
accounting  is  blended  with  duties  of  another  kind.  The  information  contains  a 
charge,  which  I  must  at  present  assume  to  be  true,  of  misapplication  of  the  funds, 
and  on  that  the  question  again  arises,  what  can  be  done  here  1  (5)  [304]  It  is  im- 
possible to  maintain  that,  admitting  the  truth  of  the  allegation,  the  act  of  parliament 
has  been  duly  executed.  Can  it  oe  contended,  that  £4000  ought  to  nave  been 
applied  in  reduction  of  the  town-rate,  while  the  debt  not  only  remained  unpaid,  but 
was  increased  by  new  loans  1  I  assent  to  the  doctrine  of  the  Vice  Chancellor,  that 
the  relator  might  have  obtained  redress  by  replevin,  provided  he  could  establish 
a  case  of  illegal  distress  (Note  :  On  this  point  see  fenton  v.  Boyle,  2  Bos.  d  Pull.  N.  B. 
399,  and  the  cases  cited  in  Pearson  v.  R<^rts,  WUles,  672,  n.  b.) ;  but  the  statement 
of  that  fact  by  the  A  ttomeij-General  will  not  deprive  him  of  his  right  to  relief  on  other 
grounds.  In  determining  the  validity  of  this  demurrer,  the  Court  is  bound  to  con- 
sider the  whole  relief  sought ;  because,  if  any  part  is  due,  the  circumstance  of  having 
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prayed  too  much,  will  not  Bupp(u:t  a  demurrer  to  the  whole.  (6)  If,  on  the  true  con- 
struction  of  these  acts,  the  commiBsioners  can  be  considered  in  the  sense  in  wb  ich  I  use 

the  term,  as  trustees,  putting  out  of  the  case  all  that  has  been  done,  except  as  induce- 
ments to  the  Oourt  to  look  at  the  balance  in  hand,  the  information  stating  the 
existence  of  such  a  balance,  the  question  would  be,  whether  the  Oourt  has  not  juris- 
diction  to  secure  its  due  application  for  the  purposes  of  the  acts. 

[305]  One  of  the  grounds  on  which  this  demurrer  has  been  supported  at  the  bar, 
is  not  necessarily  connected  with  the  fact  that  the  suit  is  instituted  by  the  Altomet/- 
General ;  I  mean,  that  the  information  calls  for  disclosure  of  acts  which  would 
constitute  criminality  in  the  Defendants :  my  answer  is,  that  as  to  parts,  the  objection 
may  prevail,  but  as  to  other  parts  it  cuinot ;  and  the  Defendants  being  competent, 
not  only  by  demurrer,  but  by  answer,  to  protect  themselves  from  answering,  the 
demurrer  as  to  the  whole  information  cannot  be  supported,  because  an  answer  is 
required  to  some  questions  tending  to  criminate,  if  an  answer  is  required  to  other 
questions  not  tending  to  criminate.  How  would  it  be  possible,  were  this  an  ordinary 
suit,  to  sustain,  on  such  grounds,  a  demurrer  to  the  whole  relief  % 

I  obserTe  that  it  has  been  considered  as  mischievous  for  the  Attorney- General  to 
come  in  aid  of  the  relator  in  this  case,  with  respect  to  the  distress ;  but  if  the  relator 
is  not  allowed  to  require  the  assistance  of  the  Attorney-General,  yet  it  will  not  be  the 
less  necessary  for  the  Defendants  to  answer  the  information  in  other  parts :  pro- 
vided that  the  suit  can  be  maintained  by  the  Attomey-GenercU,  the  circumstance 
of  his  joining  as  relator,  a  person  who  is  not  entitled  to  the  equitable  relief  which  he 
seeks,  will  not  vitiate  the  proceeding ;  that  point  has  been  so  determined  ia  a  late 
case  before  the  House  of  Lords;(7) 

[306]  The  defendants  then  insist  on  a  defect  of  parties.  1  am  of  opinion  that  that 
objection  cannot  prevail.  On  the  contrary,  it  is  apparent  that  if  the  mformation  can 
be  sustained  at  all,  as  the  information  of  the  Attorney-General ;  and  if  the  acts  com- 
plained of  are  the  acts  of  the  commissioners,  they  are  the  proper  parties  to  the  record. 
The  circumstance  that  the  acting  commissioners  of  the  time  past  may  not  be  the 
acting  commissioners  during  the  progress  of  the  suit,  may,  indeed,  present  a  formid- 
able obstacle  to  its  succefffifut  prosecution ;  but,  imdoubtedly,  as  commissioners, 
they  may  be  compelled  to  bring  forward,  from  time  to  time,  those  accounts  for  which 
they  were  originally  brought  nere;  and  the  act  having  provided  a  mode  in  which 
their  BuccessorB  are  to  be  appointed,  when  an  injunction  is  required  against  the  bod^.ao 
formed,  the  suit,  if  it  can  oe  maintained  at  all,  may  certainly  be  maintained  agamst 
them.  If  the  Attorney-General  can  sustain  the  information,  the  parties  may  from 
time  to  time  be  changed.  That  part  of  the  case  presents  difficulties,  but  no  objection 
to  the  progress  of  the  suit.  The  argument  that  the  treasurer  should  have  been,  in 
that  character,  the  sole  Defendant,  is  untenable  ;  the  directions  in  the  act  are  not 
applicable  to  such  a  case  as  this,  in  which  the  relief  sought  could  not  have  been 
granted  against  the  treasurer. 

We  come  then  to  the  most  material  question,  whether  this  is  a  case  in  which 
the  Attorney-General  can  sue  t  On  the  best  consideration,  recollecting  the  judg- 
ment alreatfy  pronounced,  and  expressing  an  opinion  subject  to  review  [307] 
where  (and  in  order  to  teach  us  the  delicacy  of  legislating  on  such  matters,  I  shall 
not  regret  if  this  case  is  carried  to  a  higher  court),  I  think  that  the  Attorney-General 
may  sustain  this  information.  The  first  act  authorizes  me  to  say,  that  parliament 
interfered  in  favor  of  persons  whose  circumstances  were  such,  that  they  could  not, 
by  their  own  means,  support  the  town,  and  on  that  ground  directed  a  sum  to  be 
levied  and  applied  to  the  special  purpose  of  erecting  groyns  for  the  preservation 
of  the  coast ;  it,  w^,  therefore,  an  aid  given  to  a  deficiency  in  the  pecuniary  circum- 
stances of  the  inhabitants,  who  must  submit  to  be  considered  as  having  represented 
themselves  too  poor  to  make  this  provision  from  thur  own  funds.  Parliament 
having  by  the  first  act  appointed  certain  persons,  under  the  denomination  of  trustees, 
to  levy  and  apply  specific  sums,  I  repeat  here,  that  if  the  question  had  occurred 
between  the  date  of  that  act  and  1810,  it  would  have  been  impossible  to  contend, 
that  the  persons  ao  appointed  were  any  thing  less  than  trustees,  for  the  purpose 
of  applying  these  sums  ;  and  although  the  act  of  1810  renders  it  somewhat  more 
difficult  to  adopt  that  construction,  yet  I  say,  that  the  two  acts  are  in  pari  materia ; 
and  that  though  the  oommiBsionerB  ore  entitled,  under  the  last  act,  to|raiBe  a  larger 
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Bum,  they  are  so  entitled  in  precisely  the  same  character  of  trustees,  and  for  the 
same  |»urp(»eB,  as  were  expressed  in  the  first  act ;  namely,  for  the  benefit  of  the  poor 
inhabitants  of  Brighton. 

On  this  question  the  Court  has  been  referred  to  the  treatise  on  the  Law  of 
Charitable  TTses,  by  Duke,  which  I  have  always  heard  quoted  as  a  book  of  high 
authority :  it  contains  the  readings  of  a  man  of  great  eminence  in  his  profession ; 
and  I  believe  that  the  passage  cited  was  a  construction  of  the  act  by  the  very  indi- 
vidual who  drew  it.  The  question  comes  to  this,  whether  here  is  a  charitable  use ; 
a  grant  within  the  terms  of  the  statute  of  Eliea-{30Q}-beth  (43  Elie.  c.  4)  1  If  it  is, 
cadet  qucBstio.  On  the  words  of  the  statute  the  following  commentary  is  ex- 
tracted from  the  readings  of  Sir  FTancis  Moor  :  "  Porta  and  havens ;  such  only  as 
"  tend  to  safety  of  ships  of  sail,  not  other  vessels ;  and  creeks  for  harbour,  which 
"  are  imphed  to  find  lights  to  guide  ships  into  the  haven  is  a  charitable  use  within 
"  these  words.  An  imposition  granted  upon  commodities  imported  or  transported, 
**  to  be  employed  upon  repair  of  ports  or  havens,  where  they  shall  laml,  is  a  charitable 
**  use.  and  within  this  statute."   {Duke,  p.  135.) 

I  should  be  glad  to  know  whether  an  impost  in  aid  of  the  poor  inhabitants  of 
Brighton  to  repair  groyns  for  the  preservation  of  the  town,  and  enabling  ships  to 
land  goods  there,  is  not  within  the  terms  of  this  construction  of  the  statute  f  I 
have  heard  nothing  which  prevents  my  concurring  in  the  opinion,  that  a  parlia- 
mentary grant,  destined  to  such  purposes,  is  a  gift  to  charitable  uses,  u  that 
doctrine  is  to  be  contradicted,  it  must  be  done  by  higher  authority  than  mine. 

Demurrer  over-ruled. 

Eeg.Lib.  A.  1817,  fol.  767. 

From  this  decision  the  Defendants  appealed  to  the  House  of  Lords,  but  before  a 
hearing  the  parties  compromised,  the  relator  consenting  to  dismiss  the  information, 
on  payment  of  costs,  as  between  attorney  and  client. 

(1)  Eden  r.  FosUr,  2  P.  Wms.  326;  GUb.  Rep.  178;  Set.  Co.  in  Chan.  36. 
And  see  Attomey-Cfen^al  v.  The  Governors  of  the  Foundling  HospiUUt  4  Bro.  C.  C. 
165 ;  3  Ve$.  Sen.  42. 

(2)  "  On  argument  of  a  demurrer,  any  cause  of  demurrer,  though  not  shown  in 
the  demurrer  as  filed,  may  be  alleged  at  the  bar,  and  will  support  the  demurrer." 
{Lord  Redesdale,  Treat,  on  Plead,  p.  176.  Pile  v.  Price,  6  Ves.  779.  Cartwright  v. 
Green,  8  Ves.  405.)  But "  a  demurrer  ore  tenus  must  be  to  that  which  the  Defendant 
has  demurred  to  on  the  record.  If  the  cause  of  that  demurrer  on  the  record  is  not 
good,  he  may  at  the  bar  assign  other  cause ;  but  he  cannot  demur  ore  tenus  upon 
a  ground  whic£  he  has  not  made  the  subject  of  demurrer  on  the  record."  (Per  Lord 
Eldon,  C,  17  Ves.  216,  216.)  And,  therefore,  on  a  bill  by  an  heir  against  persons 
claiming  under  a  devise,  praying  a  discovery,  and  that  witnessed  might  be  examined 
de  bene  esse,  and  their  testimony  recorded,  a  demurrer  to  the  discovery  having  been 
over-ruled,  the  Defendants  were  rot  permitted  to  demur  ore  tenus  to  the  examination 
of  witnesses.    Pitts  v.  Short,  17  Ves.  213. 

(3)  "  If  any  cause  of  demurrer  shall  arise,  and  be  insisted  on  at  the  debate  of  the 
demurrer,  more  than  is  particularly  alleged,  yet  the  Defendant  shall  pay  the  ordinary 
costfi  of  over-ruhng  a  demurrer,  if  those  causes  which  are  particularly  alleged  be 
disallowed ;  although  the  bill,  in  respect  of  that  particular  so  newly  alleged,  shall  be 
dismissed  by  the  Court"  (Order  by  "UjidCktrendon,  Orders  in  Chancery,  edit. 
Beames,  p.  174,  copied  from  an  article  in  the  Orders  of  the  Lords  Commissioners, 
published  in  1649,  id.  App.  p.  488.)  Notwithstanding  this  order,  a  practice  seems 
to  have  prevailed  of  refusing  costs  to  either  party,  on  allowing  the  demurrer  ore 
tenus.    See  the  authorities  cited  by  Mr.  Beaines,  p.  174,  n.  39. 

(4)  "  You  cannot  demur  to  a  discovery,  unless  you  demur  to  the  relief ;  for  then 
you  do  not  demur  to  the  thing  required,  but  you  demur  to  the  means  by  which  it  is 
to  be  obtained."  Per  Lord  Thurlow,  Morgan  v.  Harris,  2  Bro,  C  C,  124.  And  see 
Waring  v.  Maderetk,  Forrest,  Excheq*  Bep.  129. 

(5)  "  As  to  what  is  said  relating  to  this  information,  complain  ing  of  misapplication 
of  the  revenue  by  the  governors,  which  is  a  misbehaviour  they  cannot  correct, 
there  is  no  weight  in  that  objection ;  for  there  is  no  complaint  of  the  governors 
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applying  any  thing  of  it  to  their  own  use  ;  no  court  of  equity,  therefore,  would 
decree  them  to  pay  that  money  out  of  their  own  pocket  backward,  but  will  only 
regulate  for  the  future,  which  is  by  removing  those  govemora."  (Per  Lord  Sard- 
wvake,  Attonuy-Gentral  v.  Middleton,  2  Ves.  Sen,  329.) 

(6)  "  The  ruJe  of  the  Court  is  upon  demurrer  of  the  whole  bill,  where  the  demurrer 
covers  more  than  it  ought,  the  Court  will  not  split  and  divide  it,  as  it  will  a  plea ; 
for  a  demurrer  is  taken  unfavourably,  and  therefore  it  will  be  over-ruled  :  but  that 
does  not  deprive  the  party  of  his  equity  ;  for  the  same  thing  may  be  insisted  on  in  his 
answer."  Per  Lord  Hardwicke,  Bishop  of  Sodor  and  Man  v.  Earl  of  Derby,  2  Ves. 
Sen.  357.  See  Earl  of  Suffolk  v.  Green,  1  Aik.  451,  and  the  cases  cited  by  Mr.  Sanders, 
to  which  may  be  added,  The  East-India  Company  v.  Neave,  5  Ves.  173.  Mayor, 
dtc,  of  London  y.  Levy,  S  Ves.  iOS.  Baker  v.  Mellish,  11  Ves.70.  In  some  instances, 
however,  a  demurrer  had  been  allowed  in  part,  Badcliffe  v.  Fursman,  2  Bro.  P.  C. 
edit.  Toml.  514.  Bdt  v.  L(yrd  SomerviUe,  2  Eq.  Ca.  Ab.  759.  Lord  Eedesdale, 
Treat,  on  Plead.  1 74.  And  the  demurrer  of  several  defendants  may  be  good  as  to  one 
and  bad  as  to  another,  Mayor,  dc,  of  London  v.  L^vy,  8  Ves.  404. 

(7)  The  Court  requires  a  relator,  in  order  to  secure  to  the  Defendants  costs  in  the 
event  of  the  dismission  of  the  information  (Lord  Redesdale,  Treat,  on  Plead.  18,  79 ; 

1  Ves.  Sen.  72 ;  2  Ves.  Sen.  330 ;  1  Ves.  Jun.  247) ;  but  where  a  decree  ot  regulation 
is  pronounced,  though  not  in  conformity  with  the  prayer,  so  that  the  information 
has  a  foundation,  costs  are  not  given  {Attorney-General  v.  Bolton,  3  Anstr.  820). 
The  suit  is  not  abat«l  by  his  outlawry  (Lord  BedesdaUy  185.  in  the  Attorney-General 
of  the  Duchy  of  Lancaster  y.  Heath,  Pree.  in  Cha.  13,  the  relator  sustained  the 
character  of  Plaintiff,  ibid.  n.  d),  or  death  (Lord  Redesdale,  79.    Waller  v.  Hanger, 

2  Bulst.  134) ;  but  the  Court  suspendb  farther  proceedings  until  another  relator  is 
appointed,  on  the  death  (Lord  Redesdale,  79  ;  and  see  Attorney-General  v.  Powell, 
1  Dick.  356);  or  lunacy  {Attorney-General  v.  Tyler,  2  Eden,  280;  1  Dick.  378; 
Lord  Redesdale,  23)  of  a  sole  relator.  No  new  relator  can  be  introduced  without  the 
consent  of  the  Attorney-General  {Anon.  Sel.  Ca.  in  Ch.  691.  It  seems  to  have 
been  held  that  the  relator  must  have  some  {Attorney-General  v.  Oglander^  1  Ves. 
Jun.  246)  though  a  remote  {Attorney-General  v.  Bucknall,  2  Atk,  328)  interest  in 
the  subject  of  the  suit ;  but  the  technical  distinction  between  an  information  (with 
a  relator)  and  an  information  and  bill  (Lord  Redesdale,  18,  78,  79.  Cooper^  TretU, 
on  Plead.  106,  107),  appears  to  proceed  on  the  opposite  assumption. 

[309]  PSKBBLE  V.  BoGHURST.   March  19,  1816;  A^il  25,  May  2,  4,  June  2,  9, 

1818. 

The  Lord  Chancellor  [Eldon] ;  Sir  Richard  Richards,  Knight  (Lord  Chief  Baron) ; 
Sir  Charles  Abbott,  Knight  (now  Lord  Chief  Justice). 

[See  the  decree,  1  Swans.  580,  App.] 

J.  P.,  on  his  marriage  with  M.  T.,  executed  a  bond  in  the  penalty  of  £2000,  with 
condition  to  be  void  if,  in  the  event  of  M.  T.  surviving  P.,  his  executors,  &c., 
should,  within  three  months  after  his  decease,  pay  to  trustees  £1000  in  trust 
for  M.  T.,  and  if,  in  the  event  of  J.  P.  surviving  M.  T.,  and  there  being  any  child 
or  children  of  the  marriage  living  at  the  decease  of  J.  P.,  his  executors,  &c.,  should, 
within  three  months  after  his  decease,  pay  to  trustees  £1000  in  trust  for  such 
child  or  children  ;  "  and  farther  if  J.  P.  should,  at  any  time  during  his  natural 
life,  become  seised  of  any  messuages,  &c.,  in  possession,  and  should  settle  the  same 
upon  M.  T.  and  the  issue  of  the  said  intended  marriage,  by  such  good  convey- 
ances in  the  law  as  counsel  should  advise,  in  such  parts  and  proportions,  and  to 
such  use  and  uses,  as  should  be  thought  requisite,  the  better  to  make  a  provision 
for  M.  T.  in  case  she  should  happen  to  survive  J.  P."  ;  after  the  death  of  M.  T., 
J.  P.  having  married  again,  and  tnen,  and  not  before,  become  seised  of  real  estates, 
and  having  at  his  death  left  Issue  by  both  marriages,  all  the  real  estates  of  which 
he  became  seised  during  his  life  were  subject  to  the  obligation,  and  settled  on  the 
issue  of  the  first  marriage  as  tenants  in  common  in  fee. 

By  a  bond  dated  the  10th  of  August  17G8,  executed  in  contemplation  of  marriage 
with  Mary  Towntend,  John  Prebble  bound  himself,  his  heirs,  executors,  and  admiais- 
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trators  to  Bans  Sloane  and  John  Tilden,  their  executore,  adminiBtrators,  and  aas^ns, 
in  die  penal  sum  of  £2000.  The  bond  recited  the  intended  marriage,  and  that  John 
Prebble  was  to  receive,  on  or  before  the  day  of  marriage,  the  sum  of  £200,  and  that 
Mary  Towruend  vas  also  poeaesaed  of  or  entitled  to  a  very  considerable  share  or 
moiety  of  the  personal  estate  of  Thomas  Townsend  her  late  father,  vhich  would 
come  to  her  immediately  after  the  decease  of  her  mother  Mary  Townsend  the  elder ; 
and  that  in  consideration  thereof,  and  of  the  affection  which  Joh/n  Prebble  bore 
towards  Mary  Townsend  his  intended  wife,  and  for  making  a  provision  for  the  said  • 
Mary  Tovmsend,  and  the  issue  of  [310]  the  said  intended  marriage,  in  case  the 
same  should  take  effect,  John  Prebble  had  agreed,  not  only  to  pay  such  sums  of 
money  to  such  persons,  and  at  such  times  as  therein  mentioned,  but  that  if  at  any 
time  during  the  term  of  his  natural  life  he  should  be  seized  of  any  messuages,  tene- 
ments, lands,  and  hereditaments  in  possession,  he  would  by  such  good  conveyances 
in  the  law  as  counsel  should  advise,  settle  the  same  upon  Mary  Tovmsend  and  the 
issue  of  the  intended  marriage,  in  such  parts  and  proportions,  and  to  such  use  and 
uses,  as  should  be  thought  requisite,  the  better  to  make  a  provision  for  her  in  case 
she  should  survive  the  said  John  Prebble  ;  and  the  condition  of  the  bond  was,  that 
if  the  said  intended  marriage  took  effect,  and  Mary  Townsend  should  survive  John 
Prebble,  then  if  the  heirs,  executors,  admistrators,  or  assigns  of  John  Prebble  should, 
within  three  months  next  after  his  decease,  pay  to  Sloane  and  Tilden,  their  executors, 
&c.,  £1000  in  trust  for  Mary  Toronsend,  her  executors,  &c.,  for  ever ;  and  also  if 
the  said  intended  marriage  took  effect,  and  John  Prebble  should  survive  Mary 
Tovmsend,  and  there  should  be  any  child  or  children  of  the  said  intended  marriage, 
living  at  the  time  of  the  decease  of  John  Prebble,  then  if  the  heirs,  executors, 
administrators,  or  assigns  of  John  Prebble  should,  within  three  months  next  after 
hia  decease,  pay  to  Swine  and  Tilden,  their  executors,  &c.,  £1000,  in  trust  to  pay 
and  dispose  of  the  same  unto  and  among  all  and  every  the  son  and  sons,  daughter 
and  daughters,  of  the  said  intended  marriage,  in  equal  shares  and  proportions, 
if  there  should  be  more  than  one,  and  if  but  one,  then  wholly  to  that  one,  at  their 
respective  age  or  ages  of  twenty-one  years,  and  in  the  mean  time,  to  pay  and  apply 
the  interest  and  proceeds  arising  from  the  said  sum  of  £1000,  for  the  use  of  such 
son  and  sons,  daughter  and  daughters,  equally  if  more  than  one,  and  if  but  one, 
then  wholly  to  that  one  ;  and  farther  that  if  the  said  intended  marriage  took  effect, 
and  John  Prebble  should,  at  any  time  during  his  natural  life,  become  seized  of  any 
messuages,  tenements,  lands,  and  heredita-TsilJ-ments  in  possession,  and  should 
settle  the  same  upon  Mary  Totonsend  and  the  issue  of  the  said  intended  marriage, 
by  such  good  conveyances  in  the  law  as  counsel  should  advise,  in  such  parts  and 
proportions,  uid  to  such  use  and  uses,  as  should  be  thought  requisite,  me  better 
to  make  a  provision  for  Mary  Tovmsend  in  case  she  should  happen  to  survive  John 
Prebble,  then  the  obligation  should  be  void^ 

The  marriage  was  solemnized,  and  in  1776  Mary  Prehhle,  formerly  Mary  Town- 
send,  died,  leaving  several  children  of  the  marriage.  During  her  life,  John  Prebble 
did  not  become  seised  of  any  real  estate.  In  1782  he  contracted  a  second  marriage 
with  Ann  Day,  and  after  that  time  became  seised  in  possession  of  considerable  real 
estates.  On  the  19th  of  December  1812,  John  Prebble  died,  leaving  issue  by  his 
second  wife,  in  favour  of  whom  he,  by  his  wilt  and  codicils,  disposed  of  the  greater 
part  of  his  property. 

The  bill  filed  by  the  children  of  the  first  marriage,  against  the  children  of  the 
second  marriage,  the  widow,  and  other  persons  claiming  under  a  settlement  executed 
in  contemplation  of  that  marriage,  or  under  the  will  and  codicils,  prayed,  that  the 
defendants,  the  devisees  in  trust,  might  set  forth  a  list  and  description  of  the  freehold, 
copyhold,  and  leasehold  messuages,  &c.,  of  which  John  Prebble  was,  at  any  time 
during  his  life,  seised  in  possession,  and  what  is  become  thereof,  and  of  which  of 
the  said  estates  he  died  seised  in  possession,  and  also  a  list  and  description  of  all 
title-deeds  and  other  evidences  in  their  custody  or  power  relating  to  the  same ; 
and  that  the  condition  of  the  bond  might  be  specifically  performed,  and  all  the 
freehold  and  leasehold  messuages,  &c.,  of  which  John  Prebble  died  seised  in  possession, 
be  settled  pursuant  to  such  condition  ;  and  that  an  account  might  be  taken  of  the 
rents  and  profits  of  all  the  said  messuages,  &c.,  received  by,  or  come  to  the  hands 
or  use  of,  the  devisees  in  trust,  and  that  what  should  appear  due  on  taking  such 
account  might  be  paid  to  the  [312]  Plaintiffs ;  and  that  the  Plaintifis  might  be 
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declared  entitled  to  the  said  £1000  with  interest,  after  three  months  from  the  death 
of  John  Prebble  ;  and  that  it  might  be  referred  to  the  Master  to  inquire  what  freehold, 
copyhold,  and  leasehold  messuages,  &c.,  of  which  John  Prebble  was  seised  in  poeseBBion 
at  any  time  during  his  life,  had  been  sold  and  disposed  of  by  him,  and  at  in^at  price, 
and  what  would  now  be  the  value  of  the  same,  and  to  compute  interest  on  such 
vahie  from  his  death ;  and  that  the  Plaintifb  might  be  declared  entitled  to  have  paid 
to  them  the  said  value  and  interest,  or  that  Uie  same  mu;ht  be  invested  in  the 
purchase  of  freehold  estates  to  be  settled  as  aforesaid;  the  bill  also  prayed  an 
admission  of  assets,  or  an  account  of  the  personal  estate,  &c. 

March  19,  1816.    On  thk  day  the  Plaintiffs  moved  for  a  receiver. 

Sir  Samuel  Romilly,  Mr.  Hart^  Mr.  Bell^  and  Mr.  Wakefield^  in  support  of  the 
motion,  insisted  on  the  clear  construction  of  the  bond,  as  affecting  all  the  real  estates 
of  which  the  obligor  became  seised  during  his  life  ;  and  on  the  right  of  the  Plaintifis 
to  have  the  rents  secured,  subject  to  the  jointure  of  the  second  wife. 

Sir  Arthur  Piggott,  Mr.  Leach,  Mr.  Boupel,  and  Mr.  Wingfield,  against  the 
motion,  contended,  that  the  bond  affected  those  estates  only  which  were  acquired 
during  the  coverture,  as  in  Cusack  v.  Cusack  (5  Bro.  P.  C.  116,  edit.  Toml,)  ;  that 
on  the  Plaintiffs*  construction,  the  agreement  was  unreasonable ;  and  that  tJbe 
Court  would  not,  in  the  absence  of  fraud,  disturb  the  legal  possession  of  the  trustees. 
^ioyd  V.  Passingham  (16  Ves.  69). 

The  Lord  Chancellor  [Eldon].  This  agreement,  having  been  distinctly  entered 
into,  and  on  the  consideration  of  marriage,  is  such  as,  wnen  [313]  its  meaning  is 
once  ascertained,  a  court  of  equity  will  enforce.  If  there  has  been  a  breach  of  the 
bond  at  law,  the  Plaintifis  are  entitled  to  relief  in  equity  ;  but  they  have  no  title  in 
equity,  if  there  has  been  no  breach  at  law.  The  principal  question  therefore  is, 
whether  the  omission  to  make  a  settlement  of  estates  purchased  after  the  death 
of  the  wife,  is  a  breach  of  the  condition  of  the  bond  %  On  that  question,  it  will  be 
proper  to  obtain  the  opinion  of  a  court  of  law.  As  to  the  particular  object  of  this 
motion,  if  the  trustees  consent  to  pay  the  rents  and  profits  into  Court,  T  shall  not 
appoint  a  receiver.   (From  Mr.  Merwale^s  note.) 

At  the  hearing,  the  Lord  Chancellor  directed  a  case  for  the  opinion  of  the  Judges 
of  the  Court  of  Common  Pleas,  on  the  question  whether  John  Prebble,  not  having 
bpcome  seised  of  any  real  estate  during  the  continuance  of  the  first  marriage,  com- 
mitted a  breach  of  the  condition  of  the  bond,  by  not  making  a  settlement  of  the 
estates  of  which  he  afterwards  became  seised  in  possession,  on  the  issue  of  that 
marriage.  (1) 

[314]  Court  of  Common  Pleas  certified  in  the  negative.  {Prebble  v.  Boghurst, 
7  Taunt.  588.)  The  Lord  Chancellor  not  being  satisfied  with  the  certificate,  the 
question  was  now  argued  before  his  Lordship,  in  the  presence  of  the  Lord  Chief 
Baron,  and  Mr.  Justice  Abbott. 

AprU2&,lSlS.  ^ii  Samuel  B<miU^,Mi.H(trt,UT.Bell,AiidUT.  Wakefield  Jot  the 
Plaintiffs.  The  question  arises  on  the  construction'  of  the  bond  executed  by  John 
Prebble,  on  his  marriage  with  Mary  Totonsend.  During  the  contuiuance  of  that 
marriage,  he  had  no  real  estate ;  but  his  first  wife  having  died  in  his  life,  he  married 
again,  and  afterwards  became  seised  of  considerable  real  estates,  some  of  which  he  sold, 
and  continued  in  possession  of  others,  to  the  value  of  £30,000,  till  his  death.  On 
that  event,  the  bond,  which  had  been  before  unknown  in  the  family,  was  discovered, 
and  the  consequence  of  that  discovery,  is  the  present  suit.  It  is  contended,  by  the 
Plaintiffs,  that  the  obligor  was  absolutely  bound  to  settle  all  the  real  estate  of  which 
he  became  seised  during  his  life  ;  by  the  Defendants,  that  the  obligation  was  Umited 
to  the  real  estate  of  which  he  became  [315]  seised  during  the  continuance  of  the 
first  marriage,  and  to  the  event  of  the  survivorship  of  the  wife. 

The  strict  construction  of  the  bond  is  clear  in  favor  of  the  plaintiffs.  The 
condition  contains  three  distinct  provisions :  first,  in  the  event  of  the  wife  surviving 
the  husband,  it  directs  payment  of  £1000,  on  certain  trusts,  for  the  benefit  of  the 
wife  ;  secondly,  in  the  event  of  the  husband  surviving  the  wife,  it  directs  payment 
of  the  like  sum  on  other  trusts,  for  the  benefit  of  the  issue  ;  then  follows  the  third 
clause,  which  is  an  absolute  engagement,  not  dependent  on  any  condition  of  survivor- 
ship, that  all  the  real  estate  of  which  the  husband  should  at  any  time  during  his 
natural  life  become  seised,  should  be  settled  upon  the  wife  and  the  issue  of  the 
marriage.   The  words  which  ensue,  "  the  better  to  make  a  provision  for  the  said 
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Mary  Tovmsend,  in  case  she  should  happen  to  survive  John  PrebbU,"  may  be  under- 
stood, not  as  restraining  the  provision  to  the  event  of  the  wife's  survivorship  (a  con- 
struction which  would  exclude  the  issue),  but  as  expressive  of  one  object  of  the 
provision.  There  is  a  substantial  reason  for  the  insertion  of  these  words,  which  at 
first  seem  useless,  namely,  to  express  that  the  provision  was  designed  for  Mary 
Townsend,  when  she  became  a  widow,  not  in  the  nature  of  pin-money,  while  she 
remained  a  wife.  The  preceding  pecuniary  provisions  are  contingent  on  survivor- 
ship ;  the  agreement  for  a  settlement  is  absolute  at  the  moment  of  marriage  :  the 
Court  cannot  insert  words  of  contingency  for  the  purpose  of  excluding  the  issue.  It 
is  the  office  of  a  recital  to  explain  the  operative  part  of  a  deed  when  obscure,  not  to 
control  it  when  clear.  The  Court  is  not  authorized  to  alter  the  express  terms  of  the 
condition,  by  reference  to  a  supposed  design  to  provide  for  the  children,  only  in  the 
event  of  the  survivorship  of  the  wife,  and  by  a  settlement  under  which  she  might 
take  a  benefit. 

[316]  The  other  construction  for  which  the  Defendants  contend,  that  the  clause 
shall  apply  to  those  estates  only  of  which  the  husband  became  seised  during  the  joint 
lives  of  himself  and  his  wife,  offers  farther  violence  to  the  terms.  On  what  principle 
can  the  Court,  in  contradiction  to  the  obvious  meaning,  expunge  the  words  "  at 
any  time  during  his  natural  life/  and  substitute  "  during  their  joint  lives  "  )  All 
his  real  estate,  without  esseption,  is  evidently  comprehended  within  the  literal 
import  of  this  clause  ;  and  to  limit  the  period  of  seisin  to  the  coverture,  would  be, 
not  to  construe  but  to  contradict  it. 

The  meaning  of  the  instrument  being  clear,  it  is  needless  to  vindicate  the  intent ; 
the  construction  of  the  Plaintiffs,  however,  does  not  prevent  a  provision  for  a  second 
family  :  the  operation  of  the  bond  is  confined  to  real  property ;  his  whole  personal 
estate  remained  under  the  absolute  control  of  the  obligor. 

The  Solicitor-General  [Gifford],  Sir  Arthur  Piggott,  Mr.  Roupel,  and  Mr.  Wingfield, 
for  different  Defendants.  The  case  presents  no  grounds  to  justify  a  dissent  from 
the  unanimous  opinion  of  the  Court  of  Common  Pleas. 

On  the  strict  construction  of  the  bond,  no  settlement  of  leal  estates  was  to  be 
made,  unless  the  wife  survived  the  husbimd.  The  exj^rera  direction  is,  diat  a  settle- 
ment shall  be  made,  the  better  to  provide  for  the  wife  in  case  she  should  happen 
to  survive ;  the  settlement  intmded,  is,  therefore,  one  by  which  some  benefit  is 
secured  to  the  wife  :  a  settlement  made  after  her  death,  in  which  she  could  never 
have  an  interest,  cannot  be  comprehended  within  this  description. 

The  agreement,  so  understood,  discovers  a  consistent  and  rational  design.  The 
sum  of  £1000  is  secured  in  all  events,  [317]  on  the  death  of  the  husband,  to  the 
wife,  if  she  survives,  or  if  she  is  dead,  to  the  children.  The  provision  for  making 
a  settlement  is  framed  in  contemplation  of  two  distinct  contingencies  ;  if  the  husband 
died,  leaving  his  wife  surviving,  a  moral  obligation  attached  on  him  to  provide 
for  his  widow  and  for  her  children  (by  the  supposition  there  could  be  no  subsequent 
marriage,  and  therefore  no  other  children),  and  in  discharge  of  that  obligation, 
this  agreement  secures  all  his  real  estate  for  their  benefit.  In  the  event  of  surviving 
his  wue,  he  meant  to  reserve  to  himself  the  discretion  of  providing  for  the  children 
of  that  marriage,  as  subsec^uent  contingencies,  including  a  second  marriage  and 
the  birth  of  a  new  family,  might  render  just  and  expedient ;  and  in  that  case,  there- 
fore this  agreement  imposes  no  obligation.  The  policy  of  a  settlement  so  framed 
is  obvious,  and  may  be  advantageously  contrasted  with  the  intention,  imputed 
by  the  opposite  construction,  of  securing  the  whole  real  estate  for  the  benefit  of  the 
offspring  of  the  first  marriage,  to  the  exclusion  of  all  future  claims,  however 
imperious. 

In  support  of  so  just  and  reasonable  a  design,  the  Court  would  resort,  if  needful, 
to  the  principle  constantly  established  from  the  earliest  times  (14  H.  4,  19  a),  recog- 
nised by  Lord  Coke  (5  Co.  21  b),  and  adopted  in  subsequent  decisions,(2)  of  construing 
the  condition  of  a  bond  favorably  to  the  obligor,  in  order  to  relieve  him  from  the 
penalty.  The  amount  of  that  penalty  affords  some  evidence,  that  it  could  not  be 
intended  to  secure  the  settlement  of  all  the  real  estate  of  which  the  obligor  mi(^t 
become  seised,  at  any  time  during  his  life. 

[318]  The  Lord  Chancellor  [Eldon]  It^strikes  me,  that  the  argument  in  the 
Common  Pleas  did  not  unfold  alt  the  difficulties  of  the  case.  The  bond,  with  this 
condition,  was  executed  in  contemplation  of  marriage,  and  there  is  no  doubt  that 
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it  eonatitaten  an  agreement,  which  eonrts  of  eqnity  will  perfonn.(3)  It  was  not 
«B  that  qtugtion,  that  I  desired  the  opinion  of  the  court  of  law.  or  of  the  Jud^ 
who  now  aaast  me  ;  but  on  this,  whether,  according  to  the  true  intent  and  meaning 
ai  thia  bond,  an  estate,  call  it  Blaekaere^  U  which  the  husband  became  seised  after 
the  death  of  the  wife,  ia  subject  to  the  oUi^ion  1  The  qneation,  whether  the  hmA 
is  foffeited  and  the  penahy  to  be  raised,  is  |»oper  for  a  court  of  law,  but  eqnftj, 
eoiumiering  the  bond  as  an  agreement,  the  doubt  there  would  be,  wh^er  l£e 
obligee  should  have  performance  or  compensation  t  At  present,  the  simple  ques- 
tion is,  whether  Blackacre  is  affected  by  the  condition  1  It  strikes  me  thus  :  The 
obligor  on  the  marriage  was  to  become  entitled  to  £200  absolutely,  and  also  to  a 
moiety  or  share  of  the  personal  estate  of  his  wife's  father,  on  Uie  death  of  her  mother : 
what  was  his  interest  during  the  [319]  corerture  in  this  part  of  the  property,  <k>efl 
not  appear ;  and  it  is  unnecessary  to  state  here,  what  he  could  or  could  not  have 
done  with  it.  A  part  of  the  consideration,  besides  these  pecuniary  benefits  is 
marriage.  I  do  not  apprehend  that  the  quantum  of  pecuniary  benefit  will  afiect  the 
question ;  and  I  am  suiprised  to  find  obeerrationa  about  the  amount  of  the  penalty 
a«  Tarying  the  reciprocity  (7  Taunt.  643),  where  marriage  is  one  of  the  ccmsidera^ 
tions.  An  obligation  to  make  a  settlement  on  the  wife  and  the  issue,  clearly  inchidei 
an  obligation  to  make  a  settlement  on  the  issue  after  the  death  of  the  wife.  The 
obligor,  undertaking  to  make  a  settlement  on  his  wife  and  issue,  engages,  first,  if 
the  wife  survives  him,  to  pay  £1000  for  her  use  ;  and  so  far  there  is  no  pFoviaoD 
for  the  children,  either  from  this  fund,  or  from  the  moiety  of  her  father's  estate, 
to  which  the  wife  was  entitled  at  the  death  of  her  mother ;  he  then  adverts  to  the 
contingency  of  his  wife  dying  in  his  life  leaving  children ;  and  providing  that 
in  that  case  the  sum  of  £1000  shall  belong  only  to  the  children,  he  proceeds  to  state 
in  what  shares  it  shall  be  distributed  among  them  ;  he  then  takes  into  consideration 
estates  of  which  he  migltt  become  seised.  It  is  clear  that  this  bond  would  not  , 
embrace  copyhold  or  leasehold,  and  left  it  entirely  in  the  optu>n  of  the  obUgor,  i 
whether  he  would  ever  acquire  seisin ;  and  unless,  therefore,  freehold  property 
devolved  to  him,  independently  on  his  own  act,  bo  that  he  could  be  said  to  have  i 
become  sdsed,  the  condition  would  never  take  effect  except  by  his  instrumentality  ; 
Having  before  recited,  that  his  intention  was  to  provide,  not  for  his  wife  only,  but  i 
for  his  wife  and  children  with  respect  to  all  the  subjects  of  provision  ;  and  having  ; 
first  mentioned  the  contingencies  of  their  respective  survivorship,  he  proceeds  to 
undertake,  that  if  he  shall  become  seised  of  any  real  property,  he  will  settle  it  in  such 
parts  and  proportions ;  the  word  "  such  "  having  reference  to  something  which 
[320]  had  preceded  with  respect  to  proportions.  He  then  recollects  that  the  previous 
directions  are  not  sufficient  for  this  case,  except  in  the  event  of  the  death  of  the  i 
wife  during  his  life  ;  that  if  she  should  survive,  she  would  become  entitled  to  l^e 
whole  of  the  £1000  ;  but  his  intention  heioe.  that  the  refd  estates  should  in  every 
event  be  a  joint, provision  for  the  wife  ana  the  children,  he  therefore  introduces 
the  words,  to  such  use  and  uses  as  may  be  thought  proper,  the  better  to  make  a 
provision  for  the  wife  ;  terms  which  may  denote  a  design  to  secure  to  her  a  partial, 
and  only  a  partial,  interest  in  the  real  estates.  The  question  may  be  thus  stated, 
whether  on  the  whole  he  did  not  mean,  that  if  his  wife  survived,  she  should  have 
£  1 000.  which  in  the  event  of  her  death  during  his  life  should  devolve  to  the  children ; 
that  the  lands  should  be  settled,  if  she  did  not  survive,  entirely  on  the  children, 
but  in  the  event  of  her  surviving,  to  such  uses  as  would  seeure  to  her  a  proper  share. 

I  entertain  no  doubt,  that  the  decision  of  the  Judges  of  the  Common  Pleas  was 
founded  on  an  opinion  that,  according  to  the  true  intent  and  meiming  of  the  bond, 
there  would  be  no  breach,  unless  there  had  been  a  non-conveyance  of  lands  of  whidi 
the  obligor  had  become  seised  during  the  life  of  his  wife ;  and  I  think  that  they  ' 
meant  to  mark  that,  by  the  insertion  in  the  certificate  of  the  words,  *  the  said  /<An 
Pr^le  having  survived  the  said  Mary  Prgbble,  formerly  Mary  Tomahend.'  (7 
Taunt.  645.)  On  the  original  hearing  of  the  cause,  Uttle  was  said  :  vhen  it  eune 
from  the  Common  Pleas,  I  should  have  felt  great  relief,  could  I  have  acceded  to 
the  opinion  of  the  Judges ;  but  I  thought,  and  still  think,  that  the  case  requires 
farther  consideration ;  and  it  is  clear,  that  this  Court  is  not  bound  by  the  certificate  | 
of  the  Court  of  law-  ! 

[321]  The  obligation,  as  collected  from  the  condition,  is  threefold ;  the  first 
two  acts  are  to  be  performed,  not  in  the  life  of  the  obligor,  but  by  his  representatives 
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after  his  decease.  Contemplating  two  contingencies,  of  his  wife  surviving  him, 
or  dying  in  his  life,  he  stipulates,  that  in  the  iirst  eybnt,  she  should  have  £1000, 
of  which  the  issue  would  not  participate  ;  that  in  the  other  event,  the  issue  should 
'4iave£1000  of  which  she  would  not  participate;  he  then  adverts  to  the  real  estate 
of  which  he  might  become  seised  (any  real  estate  which  he  then  had  would  not  be 
comprehended  in  the  clause,  for  the  words  are,  "  if  he  shall  become  geised"),  and 
undertakes  to  settle  it  on  the  wife  and  the  issue,  as  counsel  shall  advise.  Had  it 
piooeeded  no  farther,  the  circumstance  of  his  having  covenanted  to  convey  to  her 
and  her  issue,  would  not  have  been  the  ground  of  a  necessary  inference,  that  unless 
she  survived,  there  should  be  no  conveyance  to  the  issue.  That  is  not  the  construc- 
tion. The  doubt  is,  whether  the  subsequent  words  are  intended  only  to  secure 
a  provision  for  her  in  case  she  survived  him,  or  whether  they  are  to  narrow  the 
benefit  which  the  issue  would  take  if  the  clause  had  stood  without  them,  and  reduce 
their  claim  to  the  estates  of  which  the  obligor  became  seised  before  her  death,  limiting 
the  extent  of  the  phrase  "  during  his  natural  life  "  to  such  part  only  of  his  natural 
life  as  passed  during  the  coverture.  On  the  point,  whether  there  is  a  breach  of  the 
condition,  the  construction  is  the  same  at  law  and  in  equity  ;  but  if  a  breach  is  estab- 
lished, the  form  of  conveyance  will  remain  to  be  determined,  and  the  considera- 
tions may  be  difierent.  The  question  for  the  opinion  of  the  learned  judges  is, 
whether  the  obligor,  on  the  death  of  his  first  wife,  having  married,  and  then  and 
not  before,  become  seised  of  real  estates,  and  having  died  without  making  a  settle- 
ment of  thrae  estates  in  favor  of  the  issue  of  the  nrst  marriage,  has  committed  a 
breach  of  the  condition  1 

[322]  Mo.y  2.  Abbott,  Justice.  This  case,  my  Lord,  has  arisen  upon  a  bond  executed 
by  J ohn  Prebble,  upon  his  intended  marriage  with  Mary  Tovmsmd.  The  marriage 
took  place,  and  there  were  issue  of  the  marriage,  and  the  obligor  John  PrebbU, 
after  the  death  of  his  wife  Mary  Tovmsend,  but  not  before,  became  seised  of  an 
estate  in  fee  in  possession,  called  White  Close,  and  died  without  making  any  con- 
veyance thereof,  in  favor  of  his  issue  by  Mary  Tovmsend  ;  which  issue  survived 
the  obligor,  the  obligor  having  in  fact,  after  the  death  of  Mary  Tovmsend,  married 
a  secona  wife,  and  left  issue  oy  that  marriage  also ;  and  the  only  question  upon 
which  I  understand  your  Lordship  to  desire  the  opinion  of  my  Lord  Chief  Baron 
and  myself  is.  "  whether  attending  to  the  legal  construction  of  the  oondiUon  of  the 
"  bond,  the  obligor  committed  a  breach  of  that  condition."  And  upon  that  question, 
after  considering  the  case,  and  attending  to  the  very  full  and  able  discussion,  that 
the  matter  has  received  in  this  court,  I  am  of  opinion,  upon  the  facts  before  men- 
tioned, that  the  obhgor  did  commit  a  breach  of  that  conaition- 

I  have  not  formed  this  opinion  without  some  reluctance,  because  I  am  aware 
that  I  differ  from  the  very  learned  Judges  of  the  Court  of  Common  Fleas.  I  hope, 
however,  that  I  shall  not  have  the  further  misfortune  of  being  found  to  differ  from 
my  Lord  Chief  Baron  and  your  Lordship.  The  terms  of  the  bond,  upon  which 
the  question  arises,  have  been  so  recently  before  your  Lordship,  that  I  do  not  think 
it  necessary  to  trouble  you  with  a  detail  of  them,  but  shall  proceed  at  once  to  mention 
the  grounds  and  reasons  of  the  opinion  that  I  have  formed.  I  think  the  second 
marriage  of  the  obligor,  and  the  birth  of  issue  of  that  marriage,  are  facts  not  materia] 
to  the  question  proposed.  I  conceive  the  answer  to  the  question  must  d6-(323]-pend 
only  upon  the  words  of  the  bond,  and  the  intent  of  the  obHgor,  aa  it  may  be  collected 
from  the  words ;  and  must  be  the  same  in  the  present  state  of  facts  as  it  would 
have  been  if  there  had  been  no  second  marriage,  or  no  issue  of  such  second  marriage. 
There  is  no  allusion  to  a  second  marriage  in  the  bond.  It  is  probable  that  the  obligor, 
did  not,  when  he  executed  this  bond,  contemplate  a  second  marriage ;  in  lact, 
I  believe  a  second  marriage  is  very  rarely  thought  of  by  those  who  are  about  to 
contract  a  first.  And  if  these  facts  are  immaterial  to  the  question,  the  topic  of 
hardship,  which  was  much  urged  at  the  bar,  by  some  of  the  learned  counsel  for  the 
issue  of  the  second  marriage,  must  be  exchiiwd  from  our  consideration.  Indeed, 
it  would  be  very  easy  to  suppose  a  state  of  facts  in  which  such  a  topic  might  have 
been  urged,  with  at  least  equal  propriety,  on  the  part  of  the  issue  of  the  first  mar- 
riage, if  I  am  not  mistaken  in  the  construction  of  this  instrument ;  and  perhaps 
it  might  be  so,  even  upon  the  state  of  facts  now  before  the  Court. 

Now,  as  to  the  construction  of  the  bond  itself,  this  instrument  manifests  a  general 
mtention  to  provide  for  the  intended  wife,  Mary  Townsend,  and  her  issue,  and  to  do 
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this  in  two  modes  ;  first,  by  the  payment  of  a  specific  sum  of  money,  viz.  £1000, 
to  the  obligees  and  trustees  ;  and  secondly,  by  the  settlement  of  real  estate,  if  he 
should  ever  become  seised  of  any  such  in  possession  ;  but  whether  the  settlement 
of  such  real  estate  was  to  depend  upon  the  contingency  of  her  survivorship,  and  the 
{act  of  the  seisin  taking  place  during  her  life,  is  the  question.  Payment  of  the  £1000 
is  certainly  not  to  depend  upon  the  contingency  of  her  survivorshh) ;  that  coi- 
tingency  only  regulates  the  trust  to  which  the  £1000  shall  be  applied.  It  is  to  be 
applied  to  her  use  absolutely  if  she  survives,  whether  there  be  or  be  not  issue  at  the 
marriage.  If  she  dies  before  him,  and  he  dies  leaving  issue,  it  is  to  be  aj^plied  to  the 
use  of  their  children.  These  two  events  are  made  the  subject  of  two  distinct  clauses, 
which  might  well  be  done,  [324]  because  the  contingency  would  cease  before  the  pay- 
ment was  to  be  made.  The  condition  of  the  bond  then  proceeds  to  provide  for  a  settle- 
ment of  real  estate,  if  he  shall  ever  become  seised  of  any.  And  this  is  done  by  a  single 
clause,  which  beeins  by  mentioning  the  whole  period  of  the  natural  life  of  the  obligor, 
as  the  period  of  nia  becoming  seised,  and  it  provides,  that  if  the  marriage  shall  take 
effect,  uid  he  shall  at  any  time  during  his  natural  life  become  seised  of  any  messuages, 
&c.,  in  possession,  he  shall  settle  the  same  upon  Mary  Towuend,  and  the  iBSoe  of 
the  marria^. 

If  nothms  further  had  been  introduced,  but  the  words, "  then  the  bond  shall  be 
void,"  had  followed  isunediately,  I  conceive  it  to  be  unquestionable  that  the  bond 
would  have  been  forfeited,  if  the  obligor  had  died  before  his  wife  without  issue,  and 
had  not  settled  the  real  estate  upon  her ;  or  if  he  had  survived  her,  and  died  leaving 
issue  by  her,  and  had  not  settled  the  real  estate  upon  their  issue  ;  or  if  he  had  died 
first,  leaving  both  her,  and  issue  by  her  surviving,  and  had  not  settled  the  real  estate 
both  u|)on  her  and  their  issue  (always  assuming  that  he  had  acquired  any  such  in 
possession).  If,  however,  nothing  further  had  been  added,  it  might  be  matter  of 
doubt  and  controversy,  in  what  way  the  settlement  should  be  niade,  whether  the 
whole  should  be  settled  after  his  decease,  upon  the  wife  for  life,  with  a  remunder  to 
the  issue,  or  jointly  upon  her  and  the  issue,  or  even  in  such  a  way  as  to  give  her  some 
beneficial  interest  during  the  life  of  the  obligor.  And  to  obviate  these  doubts,  and 
others  of  the  like  nature,  and  for  no  other  purpose,  as  it  seems  to  me,  and  to  shew 
that  the  wife  was  to  have  no  interest  during  his  life,  but  was  to  have  a  substantial, 
and  not  a  merely  nominal,  interest  after  his  death,  if  she  should  be  the  survivor, 
the  subsequent  words  are  introduced  ;  providing  expressly  for  such  a  division  of 
the  estate,  and  such  a  declaration  of  uses,  as  should  be  thought  requisite,  the  better 
to  make  a  provision  for  her  in  the  event  of  her  becoming  the  8ur-[326]~^v<))f '»  ^ 
event  that  might  be  uncertain  at  the  instant  when  it  might  be  necessary  to  execute 
a  settlement,  in  order  to  guard  against  a  possible  forfeiture  of  the  bond,  by  his  sudden 
death.  And  I  think  the  contingency  of  her  survivorship,  which  comes  to  be  men- 
tioned at  the  end  of  the  clause,  refers  only  to  the  shares  find  uses,  that  is,  to  the  mode 
and  form  of  the  settlement,  supposing  him  to  have  become  seised  during  her  life, 
and  does  not  govern  the  whole  clause,  and  make  the  necessity  of  any  setuemeut  at 
all  to  depend  upon  the  contingency  of  his  becoming  seised  during  her  life-time.  A 
construction  that  should  make  the  whole  clause  to  depend  upon  this  event,  would 
render  it  necessary  to  narrow  the  words,  "  at  any  time  during  his  natural  life," 
and  to  construe  them  to  mean  only,  at  any  time  during  the  joint  lives  of  himself 
and  his  wife  ;  whereas,  these  tatter  words  are  so  obvious,  that  I  think  they  must 
have  occurred  to  the  obligor,  if  his  meaning  had  been  conformable  to  them.  On 
the  other  hand,  the  construction  which  I  thin^  ought  to  be  put  upon  this  instrument, 
gives  effect  to  every  part  of  the  clause,  by  requiring  the  obligor  to  settle  all  that  he 
should  at  any  time  acquire,  but  to  settle  it  in  such  a  way,  that  is  in  such  shares, 
and  to  such  uses,  as  would  make  a  suitable  provision  for  her,  if  he  should  become 
seised  before  her  death,  and  she  should  be  the  survivor,  and  not  allow  in  that  event, 
of  a  merely  formal  and  fallacious  settlement  upon  her,  giving  every  thing  short  d 
the  entire  beneficial  interest  to  her  issue. 

For  these  reasons,  my  Lord,  I  am  of  opinion,  upon  the  facts  proposed,  that  the 
obligor  did,  according  to  the  legal  construction  of  the  condition  of  this  bond,  commit 
a  breach  of  that  condition.    All  which,  I  submit  to  your  Lordship's  judgment 

RitJiards,  Chief  Baron.  Goncurring  in  the  opinion  of  my  learned  brother,  and 
in  the  re«mns  which  he  has  assigned,  I  snail  not  detain  the  [326]  Oourt  by  examining 
the  question  at  length.   From  the  recital  it  is  clear  that  the  intended  husband  agreed 
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to  provide  for  his  wife  and  the  issue  of  the  marriage ;  the  object  was  to  make  a 
provision  for  both  ;  and  there  can  be  no  doubt  that  the  issue  are  in  this  court  entitled 
to  be  considered  as  purchasers  of  every  thing  which,  according  to  the  true  construc- 
tion, was  intended  for  them,  by  this  condition.  He  then  recites  an  engagement, 
that  if  he  should  become  seised  of  real  estates  during  his  natural  life,  not  during  their 
joint  lives,  he  would  settle  them  by  such  conveyances  as  counsel  should  think  neces- 
sary, not  such  as  he  should  choose  (and  in  default  of  counsel,  a  court  of  equity  would 
decide  what  is  proper),  in  such  parts  and  proportions  as  should  be  thought  requisite  ; 
when  counsel,  or  the  Court  in  defect  of  counsel,  has  decided  the  proper  settlement, 
that  share,  whatever  it  might  be,  which  was  intended  for  the  wife,  was  clearly  in- 
tended the  better  to  make  a  provision  for  her  in  case  she  survived  him :  in  that 
event  the  children  are  entitled  to  no  provision  from  the  sum  of  £1000.  The  amount 
of  the  penalty,  on  which  some  stress  was  laid,  cannot  assist  the  construction ;  because 
in  all  events  £1000  must  be  paid,  and  a  penalty  of  £200  is  not  sufficient  to  secure 
that  payment. 

The  condition  follows  the  words  of  the  recital,  not  confining  the  seisin  to  any 
period  shorter  than  his  life  ;  and  it  seems  to  me  that  the  construction  which  I  have 
taken  the  liberty  of  putting  on  the  words  in  the  recital,  must  be  the  construction  of 
the  same  words  in  the  condition.  I  t^ink  that  they  mean  only  a  mode  of  distribut- 
ing the  estate  as  counsel  or  the  court  shall  think  proper,  the  taUng  a  share  in 
the  event  of  her  surviving.  This  argument  seems  to  me  conclusive  in  favour  of  the 
construction  which  my  learned  brother  has  put  on  this  instrument.  It  was  admitted 
in  the  discussion,  that  any  estate  acquired  by  the  obligor  during  the  coverture 
would  have  been  subject  to  the  obligation.  I  see  no  ground  for  the  distinction 
suggested.  We  cannot  advert  to  the  facts  of  the  case  as  they  [327]  bave  since 
occurred ;  but  the  consequence  must  have  been  the  same  had  the  obligor  ezhautsed 
all  his  personal  estate,  and  left  the  issue  of  the  second  marriage  without  hope  of 
provision.  No  words  in  the  instrument  authorize  a  distinction  between  estates 
acquired  during  the  coverture,  and  estates  acquired  after  its  determination. 

To  your  Lordship's  judgment  I  submit  this  conclusion,  at  which  I  have  arrived 
not  without  anxiety,  feeling  the  respect  due  to  the  high  authority  which  has  already 
pronounced  a  different  decision. 

The  Lord  Chcmcellor  [Eldon].  In  this  case  the  first  question  in  which  it  became 
necessary  to  determine  was,  whether  there  had  been  any  breach  of  the  condition 
of  the  bond ;  a  question  on  which  this  Court  is  competent  to  declare  an  opinion, 
but  which  must  be  dealt  with  in  the  same  way  in  equity  as  at  law,  and  which  I, 
therefore,  took  the  benefit  of  sending  to  a  court  of  law.  It  must  be  assumed  that 
the  Judges  of  the  Common  Pleas  entertained  an  unanimous  opinion,  that  the  con- 
dition of  the  bond  afiected  such  lands  only  of  which  the  obligor  became  seised  during 
the  coverture ;  the  question  is,  whether  they  were  right  in  that  construction,  or 
whether  the  condition  did  not  impose  an  obligation  to  settle  all  the  lands  of  which 
the  obligor  should  be  seised  during  his  natural  ufe  1  In  the  anxious  office  of  deciding 
between  the  discordant  opinions  of  six  most  able  and  learned  Judges,  I  think  it  due 
to  the  parties  to  pause  and  weigh  the  reasons  on  both  sides,  before  I  give  judgment. 

May  4c,  The  Lord  Chancellor  [Eldon].  The  question  on  which,  in  the  discharge 
of  my  duty,  I  am  now  to  pronounce  an  opinion,  amid  the  discordance  of  high  authori- 
ties, is,  whether,  the  obligation  of  this  bond  is  confined  to  lands  of  which  John 
Prebble  became  seised  [328]  during  the  continuance  of  the  marriage,  on  the  solemniza- 
tion of  which  it  was  executed,  or  extends  to  all  Unds  of  which  he  became  seised 
during  the  term  of  his  natural  life.  The  question  must  depend  on  the  terms  of  the 
bond.  The  amount  of  the  penalty  (which  1  observe  the  Lord  Chief  Baron  conceived 
to  be  £200,  but  which  is  in  fact  exactly  double  the  stipulated  sum  of  £1000)  is,  1 
think,  quite  immaterial ;  because  the  penalty  seems  to  have  no  relation  in  {loint  of 
computation  to  the  value  of  the  lands.  Marriage  bonds  being  considered  in  this  court 
as  agreements,  the  question  is,  what  lands  are  af  ected  by  the  agreement  contained 
in  the  condition  1  The  stipulation  relative  to  the  sum  of  £1000  has  not  provided 
for  any  act  to  be  done  in  the  life  of  the  obligor  ;  it  provides  first  for  an  act  to  be  done 
by  his  representatives,  three  months  after  his  decease  ;  namely,  payment  of  £1000 
for  the  sole  use  of  the  wife,  if  she  shall  survive  ;  and  it  then  provides  for  another  act 
to  be  done  by  his  representatives,  three  months  after  his  decease,  in  case  the  wife 
shall  not  survive,  but  there  shall  be  at  his  decease  one  or  more  child  or  children. 
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namely,  payment  of  £1000  for  the  use  of  the  children.  It  La  farther  to  be  obserred 
that,  in  this  part  of  the  condition,  there  is  an  express  contemplation  of  the  coTerture 
ceasing,  by  the  obligor's  surTiving,  or  by  his  predeceasing,  his  wife  ;  so  that  the 
duration  and  the  determination  of  the  coverture  are  explicitly  recognized  in  both 
those  cases,  the  case  of  his  surviving  her,  and  of  her  surviving  him.  These  two 
provisions  are  followed  by  the  words  on  which  the  doubt  arises  ;  and  it  must  not 
escape  attention,  that  though  he  had  been  speaking  of  the  determination  of  the 
coverture  in  both  ways,  b^  his  death,  and  by  her  death,  if  he  meant  that  the  subse- 
quent clause  of  the  condition  should  refer  to  the  period  of  coverture,  he  at  least 
omitted  to  introduce  any  words  relative  to  its  duration,  unless  the  conclusion  of 
that  clause  is  to  be  understood  as  affecting  the  beginning.  The  obligor  must  be 
taken  to  say,  "  If  my  wife  dies  during  [329]  my  life,  my  children  shall  have  £1000 ; 
if  I  die  in  the  life  of  my  wife,  she  shall  have  £1000  " ;  and  having  so  provided  in  the 
event  of  the  determination  of  the  coverture,  the  condition  proceeds,  "  and  further, 
that  if  the  said  intended  marriage  took  efEect,  and  John  Prebble  should  at  any  time 
during  his  natural  life  become  seised  of  any  messuages,  tenements,  lands,  and  heredita- 
ments in  possession,  and  should  convey,  settle,  and  assure  the  same  on  Mary  Town- 
send,  and  the  issue  of  the  said  intended  marriage,  by  such  good  conveyances  in  the 
law  as  counsel  should  advise."  Had  it  stopped  there,  no  doubt  could  exist :  the 
question  is,  whether  the  succeeding  words  so  qualify  the  introductory  words  relative 
to  his  being  seised  during  his  natural  life,  as  to  shew  that  the  obligation  is  confined 
to  lands  of  which  he  was  seised  during  the  coverture  ;  or  whether  these  words  are 
to  have  their  natural  construction. 

The  case  has  been  represented  by  the  Defendants  as  a  case  of  hardship  ;  the 
issue  of  the  first  marriage  claiming  all  the  lands  of  which  the  obligor  became  seised 
during  the  second  coverture,  as  subject  to  the  obligation,  or,  to  give  it  another  name, 
the  agreement  :  but,  unless  hardship  arises  to  a  degree  of  inconvenience  and  ab- 
surdity so  great  that  the  Court  can  judicially  say,  Such  could  not  be  the  meaning  oi 
the  parties,  it  cannot  influence  the  decision.  The  question  might  have  arisen 
without  a  second  marriage  ;  supposing  the  husband  to  have  continued  a  widower, 
and  purchased  lands;  the  wife,  bemg  dead,  could  have  had  no  benefit,  and  the  contest, 
on  his  death,  would  have  been  between  the  eldest  son  and  the  younger  children. 
It  is  impossible  to  deny,  that  in  man^  cases,  the  parties  to  marriage  agreements, 
not  adverting  to  a  second,  devote  their  whole  fortune  to  the  children  of  the  first, 
marriage.  In  this  case,  if  the  wife  had  survived,  the  children  would  have  taken  no 
pecuniary  provision,  and  the  obligor  might  have  [330]  disposed  as  he  pleased  of  the 
fortune  of  his  first  wife  ;  might  have  given  it  to  the  issue  of  the  second  marriage. 
He  had  also  a  power,  by  very  little  providence  in  the  mode  of  acquisition,  to  exclude 
from  the  operation  of  this  obligation  all  property  which  he  should  acquire  by  purchase 
in  the  ordinary  sense  of  that  term ;  for  it  clearly  included  no  estate  of  which  he  did 
not  become  seised. 

It  has  been  insisted,  that  the  words  which  introduce  the  covenant  relative  to 
lands  are  to  be  restricted,  that  their  natural  meaning  is  to  be  denied  to  them,  and 
the  obligation  which  the  obligor  has  incurred,  relative  to  any  lands  of  which  he 
might  become  seised  during  his  life,  is  to  be  confined  to  lands  of  which  he  should 
become  seised  during  the  coverture  ;  cr,  in  other  words,  to  lands,  the  benefit  of 
which  the  wife  might  have  had.  Considering  the  whole  instrument,  X  cannot 
assent  to  the  opinion  that  the  latter  is  the  true  construction.  First,  the  recital  iB, 
that  the  husband  shall  make  a  provision  for  the  wife  and  the  issue.  With  respect 
to  the  money  provision,  which  is  intended  in  one  event  for  the  wife  entirely,  and  in 
another  event  entirely  for  the  children,  the  word  "  and  "  must  be  construed  "  or  " ; 
that  provision  refers  not  to  any  act  to  be  done  during  his  life,  and  supposes,  therefore, 
an  express  contemplation  of  her  surviving  him  in  the  first  instance,  and  of  hex  not 
surviving  him  in  the  second ;  or  in  other  words,  the  express  consideration  what 
shall  be  done  in  one  case,  within  three  months  after  the  coverture  shall  cease,  and 
in  the  other,  within  three  months  after  his  natural  life  shall  cease.  Then  is  intro- 
duced the  provision  with  respect  to  the  lands  ;  an  explicit  engagement,  that  if,  at 
any  time  during  his  natural  life,  the  husband  bhall  become  seised  of  lands,  those 
Unds  shall  be  settled  for  the  benefit  of  the  wife  and  issue.  It  is  not  and  could  not  be 
contended,  that  if  the  wife  had  died  before  the  settlement,  the  children  would  not 
have  been  entitled  ;  hut  then  follows  the  expression,  the  better  to  make  a  provision 
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for  the  wife  [331]  in  case  she  should  survive.  Here,  again,  he  adverts  to  the  circum- 
stance, that  his  death  may  terminate  the  coverture  during  her  life ;  must  I  not 
consider  that  he  had  contemplated  the  opposite  event  1  The  question  is,  whether 
the  obligor  did  not  mean,  as  to  the  money  provision,  that  in  one  event  it  should  go 
wholly  to  the  wife,  in  another  wholly  to  the  ehUdren,  but  that  the  lands  should  not 
go  wholly  to  the  wife  in  one  event,  or  whoUy  to  the  children  in  another,  but  that 
each  should  take  in  certain  proportions  1  Whether,  intending  the  money  entirely 
im  one  in  one  contingency,  and  entirely  Ita  the  other  in  another  contingency,  he 
did  not  intend  that  the  lands  should  be  for  the  benefit  of  both,  so  far  as  circumstances 
would  admit  1  On  that  construction,  if  the  wife  happened  to  be  dead  at  his  decease, 
there  was  no  need  for  a  specification  of  a  provision  which  could  not  be  made ;  but 
the  concluding  words  are  a  declaration,  that  if  then  aUve,  she  and  the  issue  should 
take  jointly.  My  opinion,  therefore,  after  repeated  consideration,  is,  that  the  bond 
affects  all  the  lands  of  which  the  obligor  was  seised  during  his  ljfe.(4) 

June  2.  It  was  this  dav  stated,  ay  Sir  Samwl  Momilly,  for  the  Plaintiffs,  and  Sir 
Arthur  Piggott,  for  the  Defendants,  that  the  parties  had  agreed  to  refer  to  arbitration 
the  subsequent  questions  in  this  case,  subject  to  the  decision  of  the  Court,  what 
equitable  interest  the  children  of  the  first  marrage  took  under  the  settlement ; 
whether  they  took  (according  to  the  argument  of  the  Plaintiffs)  as  tenants  in  common 
in  fee,  or  (according  to  the  argument  of  the  Defendants)  as  tenants  in  common 
in  tail  with  cross  remainders,  and  with  the  ultimate  remainder  to  the  settlor  in  fee. 

[332]  The  Lord  Chancellor  [Eldon].  I  will  state  my  present  impression.  The 
term  "  issue,"  must  be  understood  to  mean  child  or  children,  sons  or  daughters ; 
and  I  think  that  the  wife  not  having  survived  the  husband,  and,  therefore,  not 
having  become  capable  of  any  provision,  the  conveyance  must  be  made  to  the  children 
as  tenants  in  common  in  fee.  The  words  "  parts  and  proportions,"  appear  to  refer 
to  the  antecedent  pecuniary  provision ;  and  the  brust  of  the  money  affords  a  con- 
struction of  the  trust  of  the  real  estate.  The  money  was  to  be  taken  by  the  children, 
in  the  actual  event  of  the  death  of  the  wife,  equally  and  absolutely ;  and  I  think, 
therefore,  that  their  interests  in  the  real  estate  are  absoluteand  equal.  The  question, 
however,  is  not  exempt  from  difficulty,  and  I  will  not  now  finally  dispose  of  it. 

June  9.  The  Lord  Chancellor  [Eldon].  I  remain  of  opinion,  that  the  settlement 
could  be  mide  only  in  one  of  two  ways,  either  on  the  children  of  the  first  maiTiago 
as  tenants  in  tail,  with  cross  remainders,  with  remainder  to  the  father  in  fee,  which, 
beii^  of  age,  they  ma}  destroy  by  virtue  of  their  vested  remainders  ;  or  (and  I 
think  that  the  true  construction)  on  the  children  of  the  first  marriage  in  fee.  Which- 
soever of  these  constructions  prevails,  is  equally  fatal  to  the  interests  of  the  children 
of  the  second  marriage. 

The  other  questions  were  afterwards  compromised. 

(1)  **  19th  March  1816.  His  Lordship  doth  order,  that  a  case  be  made  for  the 
opinion  of  the  Judges  of  the  Court  of  Common  Pleas ;  and  it  is  ordered,  that  there 
be  stated  in  such  case,  the  bond  in  the  pleadings  in  this  cause  mentioned ;  that 
during  the  marriage  in  the  said  bond  mentioned  as  intended  to  be  had,  and  which 
was  afterwards  had,  the  obligor  therein,  John  Preble,  did  not  become  seised  of  any 
messuages,  tenements,  lands,  and  hereditaments  in  possession ;  that  the  wife  died 
in  the  lifetime  of  the  said  John  Prebble,  leaving  children  of  such  marriage,  who  are 
now  living  ;  that  after  her  death,  the  said  John  Prebble  married  again,  and  had  issue 
several  children  of  his  second  marriage,  who  are  now  living ;  and  after  the  said 
second  marriage  he  became  seised  of  an  estate  called  Blackaore  in  pc^session ;  and 
it  is  ordered  that  the  question  therein  be,  whether,  according  to  the  true  intent  and 
meaning  of  the  condition  of  the  said  bond,  the  said  John  Prebble  would  commit  a 
breach  of  such  condition,  if  he  did  not  make  a  settlement  of  the  estate  called  Blaeketcre 
upon  the  issue  of  the  first  marriage,  according  to  the  condition  of  the  said  bond ; 
and  it  is  ordered  that  the  said  Judges  be  attended  with  such  case  :  and  it  is  ordered 
that  it  be  referred  to  Mr.  Stephen,  one  of  the  Masters  of  this  court,  to  settle 
such  case  if  the  parties  differ  ;  and  after  the  Judges  shall  have  made  their  certificate, 
such  farther  order  shall  be  made  as  shall  be  just :  and  in  the  mean  time  it  is  ordered, 
that  the  Defendants,  the  said  devisees  in  trust,  Philip  Boghursf,  James  Taggart, 
Christopher  Prebble,  and  Ann  Prebble.  do  pay  to  the  said  Ann  Prebble  the  yearly 
sum  of  £60,  secured  to  her  by  the  settlement  in  the  pleadings  mentioned,  made  and 
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executed  previous  to  her  marriage  with  the  said  John  Prebble,  out  of  the  rents 
and  profits  of  the  freehold  and  copyhold  estates  of  the  said  testator,  now  in  their 
or  any  of  their  hands,  or  hereafter  to  be  received  by  them  or  any  of  them ;  and  it  is 
ordered  that  they  do  pay  the  residue  of  such  rents  and  profits  now  in  their  hands, 
or  hereafter  to  be  received  by  them  or  any  of  them,  as  the  same  shall  be  received  by 
them  or  any  of  them,  the  amount  to  be  vraiBed  by  affidavit,  into  the  Bank,  with  the 
privity  of  the  Accountant-General  of  this  Court,  to  be  there  placed  to  the  credit 
of  this  cause,  subject  to  the  further  order  of  this  Court."   Reg.  Lib.  B.  1815,  fol.  940. 

(2)  "  A  single  obligation  is  always  taken  most  in  advantage  of  the  obligee  and 
against  the  obligor  ;  but  it  is  otherwise  of  the  condition  of  an  obligation  ;  for  this 
is  always  taken  most  in  advantage  of  the  obligor  and  against  the  obligee."  Shephtird'$ 
Touchstone,  ch.  21.  And  see  Butler  r.  Wigge,  1  Savnd.  66,  and  the  cases  cited  by 
Serjeant  Williams^  p.  66  a,  n.  1. 

(3)  "  Where  penalties  are  inserted  in  a  case  of  non-performance,  this  has  never 
been  held  to  release  the  parties  from  their  agreement,  but  they  must  perform  it 
notwithstanding."  Per  Lord  Hardtoicke,  Howard  v.  HofHns,  2  Atk.  371.  And 
see  ChUliner  v.  Chillinert  2  Vet.  Sen.  528.  Hobson  v.  Trevor,  2  P.  Wnu,  191 ; 
10  Mod.  517 ;  Str.  633.  HMam  v.  Byland,  Nets.  205.  Anon.  Mot.  37.  The 
rule  being,  that  the  penalty  is  not  to  be  considered  as  of  the  essence  of  the  contract, 
Magrane  v.  Archbold,  1  foice,  107.  But  if,  on  a  construction  of  the  whole  contract, 
it  appears,  that  the  stipulated  sum  was  designed  not  as  a  penalty,  but  as  liquidated 
damages,  a  court  of  equity  will  not  relieve  against  the  payment.  Roy  v.  Dvke  of 
Beaufort,  2  Atk.  194.  East  India  Company  v.  Blake,  Finch,  117.  Small  v.  Lord 
Fitzwilliams,  Prec.  in  Ch.  102.  Ponsonby  v.  Adams,  2  Bro.  P.  C.  edit.  Tond.  431. 
Rolje  V.  Peterson,  ibid.  436.  Low  v.  Peers,  4  Burr.  2228,  2229.  Astley  v.  Weldon, 
2  Bos.  &  Pull.  346.  Street  v.  Rigiiy,  6  Ves.  818  ;  nor,  as  it  seems,  enforce  the 
performance  of  the  agreement,  for  the  breach  of  which  the  parties  have  provided 
this  specific  remedy.  Woodward  v.  Eyles,  2  Vem.  119.  Street  v.  Bigby,  6  Ves.  818. 
And  see  1  For^^l.  Treatise  of  Equity,  151, 152,  n.,  on  the  principle  that  tnat  proTisicm 
is  an  essential  term  of  the  contract. 

(4)  On  the  effect  of  a  marriage  contract  to  convey  or  assure  all  the  personal  estate 
of  which  the  husband  shi-uld  become  possessed  during  the  joint  lives  of  himself 
and  his  wife,  to  the  use  of  them  and  the  survivor,  see  Lewis  v.  Madocks,  8  Ves.  150 ; 
17  Ves.  48 ;  19  Ves.  66. 


[337]  Ex  parte  Shvtu.   In  the  Matter  of  Smyth,  a  Lunatic.   March  19,  [1818]. 

Under  a  parol  demise  from  year  to  year,  by  a  tenant  for  life,  with  power  to  lease 
by  deed,  &c.,  the  interest  of  tlie  lessee  determines  with  the  life  of  the  lessor,  and 
the  rent  is  apportionab1e.(l) 

By  lease  and  release  of  the  8th  and  9th  of  May  1781,  certain  estates  were  conveyed 
to  the  use  of  Ann  Smyth,  the  wife  of  Sir  WiWiam  ^'myfA,  for  her  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remiainder  to  trustees  for  a  term  of  two 
thousand  years,  and,  subject  to  the  term,  to  the  use  of  the  first  and  other  sons  of 
Ann  Smyth,  in  tail  male,  with  ulterior  remainders ;  and  a  power  to  her,  by  deed, 
(fee,  to  let  for  any  term,  not  exceeding  twenty -one  years,  in  possession,  &c. 

1338]  By  the  will  of  M.  W.  Bowyer,  other  lands  were  limited  to  the  some  uses. 
William  Wyndhum,  by  his  will,  [339]  dated  21  October  1784,  devised  certain  esUtes 
to  Ann  Smyth  for  life,  with  remainder  to  William  Smyth,  her  first  [340]  son  (since 
deceased)  for  life,  with  remainder  to  the  use  of  his  first  and  other  sons,  in  tail  male ; 
with  like  re^341}-mainder  to  Thomas  Smyth,  her  second  son,  and  with  a  like  leasing 
power. 

[342]  Ann  Smyth,  died  in  possession  of  the  estates,  on  the  20th  of  December  1815, 
leaving  Thomas  Smyth,  the  [343]  lunatic,  her  eldest  surviving  son  and  heir.  At 
her  death,  some  of  the  estates  were  let  under  parol  agree-[344]-ment8  to  tenants 
from  year  to  year,  on  rents  payable  half  yearly,  at  Michaelmas  and  Lady-day,  which 
[345]  w-ere  afterwards  paid  to  the  receiver  of  the  lunatic's  estates. 

[346]  On  a  reference  to  inquire  whether  any,  and  what  part  of  the  estates  whicb, 
on  the  death  of  Ann  Smyth,  [347]  devolved  to  the  lunatic,  were  at  her  death  let  from 
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year  to  year,  or  at  will ;  and  whether  Sir  William  [348]  Smyth,  her  administrator, 
was  entitled  to  any,  and  what  part  of  the  rents :  the  Master  reported,  that  Sir 
Wil^^SHiamSmjth  was  entitl^,  as  her  administrator,  to  such  proportion  of  the 
rents  cl  tho  estates  let  from  year  to  [350]  year,  for  the  half-year  ending  at  Lady-day 
1816,  as  accrued  from  Miaiadmaa  1816,  to  the  20th  December  following,  being 
the  day  of  her  death. 

Two  petitions  were  presented,  one  by  Sir  William  Smyth,  praying  the  confirma- 
tion of  the  report ;  the  other  by  Edward  Smyth,  committee  of  the  lunatic,  praying, 
that  the  lunatic  might  be  declared  entitled  to  the  whole  of  the  rents  of  the  estSfttes 
let  from  year  to  year,  for  the  half-year  ending  at  Lady-day,  1816. 

[351]  Mr.  Wetherdl,  for  the  latter  petition.  Since  the  modern  doctrine  of  courts 
of-  law  has  substituted  tenancy  from  year  to  year,  for  tenancy  at  will,  the  lessee  of  a 
tenant  for  life  with  a  power  to  let,  under  a  lease  not  conformable  to  the  power,  is 
entitled  after  the  death  of  the  tenant  for  life  to  retain  possession  till  the  expiration 
of  the  year :  the  right  of  the  lessee  surviving,  although  the  interest  of  the  lessor 
is  determined ;  as  in  the  instance  of  emblements.  Toe  rent  being  entire,  follows 
the  reversion,  and  belongs  to  the  remainder-nuuL  The  statute  (1 1  Geo.  2,c.  19,6. 15) 
has  supplied  the  principle  that  apportionment  shall  be  made,  where  the  rent  would 
otherwise  be  lost  (as  if  Dy  the  terms  of  the  lease,  the  tenancy  ends  with  the  life  oi 
the  lessor),  not  where  it  would  be  saved.  Lord  Kenyon,  while  at  the  bar,  gave  a 
decided  opinion,  that  in  such  cases,  rent  is  not  apportiot]iable.(2) 

[352]  Sir  Sam.  Romilly,  for  the  report.  Lord  Kenyon's  opinion  proceeds  on  the 
supposition,  that  the  leases,  though  void  at  law,  are  good  in  equity,  [353]  under  the 
authority  of  Leach  v.  Campbell  (Amb.  740.  Sugden  on  Powers,  App.  p.  673),  which 
is  supported  by  Shannon  t.  Bradstreet  (1  Schoales  ds  Lefr.  52).  In  those  instances 
courts  of  equity  gave  validity  to  leases  void  at  [364]  law ;  but  the  decisions  were 
founded  on  special  circumstances,  and  not  on  any  general  doctrine,  that  if  a  tenant 
for  life,  with  leasing  power,  grants  a  lease  not  conformable  to  his  power,  a  court  of 
equity,  considering  the  lessee  as  a  purchaser  for  valuable  consideration,  will,  as 
matter  of  course,  supply  the  defect.  Upon  the  supposition,  that  the  lease  is  valid 
at  law  after  the  death  of  the  tenant  for  life,  the  statute  was  useless.  The  question 
occurred  before  the  late  Master  of  the  Bolls  in  CUirkson  v.  Lord  Scarhorough,(^) 
and  His  Honor,  [366]  taking  time  for  consideratioQ,  decided  that  the  rent  is  appor- 
tionable. 

The  Lord  Chancellor  [Eldon].  I  alw&ys  understood,  that  when  the  landlord 
was  tenant  for  life  only,  whether  the  lease  was  to  be  considered  as  creating  a  tenancy 
at  will,  or,  according  to  the  inclination  of  the  courts,  a  tenancy  from  year  to  year, 
the  tenaiu^  was,  in  either  case,  qualified  b^  the  restriction,  that  it  continued  so  long 
only  as  the  estate  of  the  landlord  authOTued  its  continuance.  Before  the  statute 
(11  Geo.  2,  c.  19),  therefore,  if  the  tenant  for  life  died  while  the  half  year  was  in- 
complete, the  rent  was  lost,  his  representatives  not  being  entitled  to  recover  a  part. 
Such  I  have  conceived  to  be  the  law.  except  with  regard  to  cases  of  a  peculiar  descrip- 
tion, which  have  long  been  the  subject  of  discussion  iu  this  Court.  A  tenant  for 
life,  pos{356]-8eBsiug  a  leasing  power,  which  he  might  have  exercised  (there  being  a 
seisin  that  would  have  fed  the  demise,  and  have  interposed  a  tenancy  between  the 
lessee  and  the  remainder- man),  much  controversy  has  occurred  upon  the  question, 
what  shall  be  an  equitable  execution  of  such  a  power  1  The  doctrine  to  be  found  in 
Leach  v.  Campbell  always  struck  me  as  most  extraordinary,  that  when  a  man  does 
what  is  least  like,  or  rather  what  is  most  opposite  to  the  execution  of  the  power,  he 
shall  be  conndered  as  executing  it. 

I  learn  with  satisfaction,  the  decifflon  of  the  Master  of  the  Bolls.  That  the  law  was 
such  as  he  has  decl&red,  may  be  shown,  not  only  by  the  cases  on  demises  of  tithes,  but 
by  the  doctrine  of  Lord  Thurlow  approving  the  decision  of  Lord  Hardwicke  in  Faget 
V.  Gee.  There,  on  a  lease  executed  by  tenant  in  tail,  not  conformable  to  the  statute, 
and  determining,  therefore,  with  his  life,  the  lessees  continuing  in  possession,  having 

Eiid  the  whole  rent  to  the  remainder-man.  Lord  Hardwicke  decreed  apportionment ; 
olding,  that  the  remainder-man  having  received  the  whole'rent  accruing  since 
the  last'day  of  payment,  and  accruing,  therefore,  partly  in  respect  of  occupation  during 
the  life'of  the  tenant  in  tail,  had  received  for  his  representatives,  so  much  of  the  rent 
as  was  paid  in  respect  of  an  enjoyment  of  the  estate  during  the  term  of  his  life.  On 
that  dcKiifflon,  Lord  Thwrlow  at  first  felt  a  difficulty,  in  admitting  the  application 
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of  the  statute  of  Geo.  2,(1)  but  eventually  approTed  it,  and  in  giving  judgment  in 
the  Shrewsbury  case  took  oocasion  to  ezpresB  ms  approbation  {Note :  That  case  is  re- 
ported 3  Bro.  C,  C.  120 ;  1  Ves.  Jun.  227,  but  the  dictum  in  question  seems  to  have 
escaped  the  attention  of  the  reporters.) 

[357]  1  entertain  not  the  slightest  doubt,  that  the  lease  of  a  tenant  for  life  expires 
with  his  interest,  unless  it  is  a  lease  made  under  a  power,  the  farther  execution  of 
which  can  be  sanctioned  in  a  court  of  equity,  by  the  particular  circumstances  of  the 
case.  A  man  dealing  for  his  own  estate,  cannot  be  understood  as  meaning  to  a&ct 
the  interest  of  another.(4) 

Confirm  the  Report.   Reg.  Lib.  B.  1817,  fol.  642. 

(1)  The  rule  of  the  common  law,  that  on  the  death  of  a  lessor,  tenant  for  life,  in 
the  interval  between  two  periods,  at  each  of  which  a  portion  of  rent  becomes  due 
from  the  lessee,  no  rent  can  be  recovered  for  the  occupation  since  the  first  of  those 
periods,  rests  on  two  propositions ;  1.  that  an  entire  contract  cannot  be  appor- 
tioned ;  *  2,  that  under  a  lease,  with  a  periodical  reservation  of  rent,  the  contract  for 
the  payment  of  each  portion  is  distinct  and  entire. 

In  its  familiar  practical  applications,  the  principle  that  an  entire  contract  cannot 
be  apportioned,  seems  founded  on  reasoning  of  this  nature  ;  that  the  subject  of  the 
contract  being  a  complex  event  constituted  by  the  performance  of  various  acts,  the 
imperfect  completion  of  the  event,  by  the  performance  of  some  only  of  those  acts 
(as  service  during  a  portion  of  the  specified  period,  navigation  to  an  extent  less  than 
the  voyage  undertaken),  cannot,  by  virtue  of  that  contract  of  which  it  is  not  the 
subject,  afford  a  title  to  the  whole,  or  to  any  part,  of  the  stipulated  benefit. 

Whatever  be  the  origin  or  the  policy  oi  tne  principle,  it  has,  unjjuestionably,  been 
established  as  a  general  rule,  from  the  earliest  period  of  our  judicial  history.  The 
following  are  some  of  the  authmties,  by  which  it  is  enforced  or  qualified  ;  Bro.  Ahr. 
Apporcion,pl.  7, 13,  22,  26.  Id.  Contract,  pi.  8,  16,  30,  31,  35.  Id.  Laborers,  pi. 
10  H.  6,  23.  3  Vin.  Abr.  8,  9.  Finch  Law,  lib.  2,  c.  18.  CounUss  of  Plymouth  v. 
Throgmorton,  1  Salk.  65.  Tyrie  v.  Fletcher,  Cowp.  666.  Bobinson  v.  Bland,  2  Burr. 
1077,  1  Bl.  234.  Loraine  v.  ThoirUinson,  Doug.  585.  Bermon  v.  Woodbridge, 
Doug.  781.  Bothwell  v.  Cooke,  1  B.  P.  172.  Meyer  v.  Gregson,  Marsh,  on  Insur- 
ance, 658.  Chater  v.  Bechet,  7  T.  R.  201.  Cook  v.  Jennings,  7  T.  B.  381.  Cutler  v. 
Powdl,  6  T.  R.  320.  Wiggins  v.  Ingleton,  Lord  Raym.  1211.  Cook  v.  Tombs, 
2  Ansir.  420.  Lea  v.  Barber,  2  Ansir.  425,  d.  Midloy  v.  Backer,  5  Ecut,  316. 
Liddard  v.  Lopes,  10  East,  526.  Eoio  v.  Synge,  15  East,  440.  Fuller  t.  Abbott, 
4  Taunt.  105.  Stevenson  v.  Snoto,  3  Burr.  1237.  Long  v.  AUen,  Marsh,  on  Insur- 
ance,  660;  Park  on  Insurance,  529.  Ritchie  v.  AUeinson,  10  East^  296.  Wad- 
dington  v.  (^iver,  2  R.  61 ;  and  see  Al^tVs  Law  of  Merchant  Ships,  pi  292 
et  sea. 

From  this  principle  it  followed,  that  on  the  determination  of  a  lease,  by  the  death 
of  the  lessor,  before  the  day  appointed  for  payment  of  the  rent,  the  event,  on  the 
completion  of  which  that  payment  was  stipulated  (namely,  occupation  of  the  lands 
during  the  period  specified),  never  occurring,  no  rent  became  payable  ;  and,  in  respect 
of  time,  apportionment  was  in  no  case  permitted,  {plun's  case,  10  Co.  127.)  But  in 
the  instance  of  real  contracts,  the  general  principle  received  a  partial  qualification, 
on  the  division  of  the  subject  matter,  to  which  the  contract  referred  (West  v. 
Lassds,  Cro.  El.  851.  Stephenson  v.  Lambard,  2  East,  575)  and  apportionment  of 
rent  was,  therefore,  under  certain  circumstances,  allowed,  by  the  common  law(2  Inst. 
504),  on  severance  of  the  land  from  which  it  issued,  or  of  the  reversion  to  which  it  was 
incident.  {Clun's  case,  10  Co.  127;  Co.  Litt.  150  a,  292  h.  Huntley's  case,  Dyer, 
326  a;  Moor,  114,  pi.  255  ;  and  see  Doe  v.  Meyler,  2  M.  d  S.  276.)  An  attempt 
to  state  the  distinctions  on  this  subject,  would  be  foreign  to  the  present  purpose ; 
it  may  be  sufficient  to  remark,  that  while  courts  of  equity  seem  to  have  assumed 
jurisdiction  to  extend  the  common  law  doctrine  of  apportionment  of  rent,  in  respect 
of  eviction  of  the  land,  to  cases  which,  though  not  within  the  definition  of  Ic^al 
eviction,  involved  a  substantial  diminution  of  the  benefit  for  the  enjoyment  of  which 
the  lessee  contracted  (3  Rep.  in  Cha.  7 ;  1  Ca.  in  Cha.  31 ;  2  Freem.  174 ;  but  see 
Duckenfidd  v.  Whichcott,  2  Ca.  in  Cha.  204) ;  or  to  sulAtitute  apportionment,  where 

food  faith  required  it,  for  extinguishment  (Slater  v.  Bucky  Mas.  256.  Awtor  and 
tudent.  Dial.  2,  c.  xvi.   v.  Hawkes,  1  Ca.  in  Cha.  273.   Elliot  y.  Hancodc, 
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2  Vem.  J43  ;  but  see  Viiteent  v,  Beverley ,  Noy,  82),  they  never  qualified,  but  distinctly 
recognised,  the  rule,  that  rent  can  not  be  apportioned  in  respect  of  time.  {Jenner  v. 
Morgan,  1  P.  W.  392.  Hay  v.  Palmer,  2  P.  W.  602  ;  and  see  Bentham  v.  Alston, 
2  Vern.  204.) 

On  the  determination  of  a  lease,  therefore, by  the  death  of  the  lessor,  tenant  for  life, 
in  the  interval  between  two  days  of  payment,  no  rent  was  paid  by  the  lessee  for  the 
occupation  of  the  estate,  during  the  fractional  portion  of  the  year.  To  prevent  this 
loss,  the  statute  11  Oeo.  2,  c.  19,  s.  15,  provides,  that  where  any  tenant  for  life  (the 
expression  in  the  preamble  of  the  section  is,  any  lessor  having  only  an  estate  for  life 
in  the  lands  demised),  shall  happen  to  die  before  or  on  the  day  on  which  any  rent 
was  reserved,  or  nude  payable,  upon  any  demise,  &c.,  whicn  determined  on  the 
death  of  such  tenant  for  life,  his  executors  may  recover  horn  the  under-tenant,  if 
such  tenant  for  life,  die  on  the  day  on  which  the  same  was  made  payable,  the  whole, 
or,  if  before  such  day,  then  a  proportion  of  such  rent,  according  to  the  time  such 
tenant  for  life  lived,  of  the  last  year,  or  quarter  of  a  year,  or  other  time,  in  which  the 
rent  was  growing  due,  making  all  just  allowances. 

Almost  the  only  decision  on  the  conBtniction  of  this  statute  is  Whitfield  v.  Pindar 
(Cit.  2  Bro.  C.  C.  662  ;  8  Yes.  311),  1781,  in  which  the  Court  of  Common  Pleas 
declared  the  representatives  of  a  tenant  in  tail,  who  had  demised  the  entailed  estateby 
a  lease  void  against  the  remainder  man,  entitled  to  apportionment ;  deciding, 
Aerefore,  that  a  tenant  in  tail  is,  within  the  description  of  the  statute,  a  lessor 
having  only  an  estate  for  life. 

In  Wykham  v.  WyA:Aam,  Sir  James  Mansfield  inquired  whether "  it  had  ever  been 
determined  that  the  executor  of  a  tenant  fur  autre  vie  is  entitled  to  recover  a  portion 
of  the  rent  from  the  last  quarter-day  under  the  statute  1 "  observing,  that  *  he  is 
certainly  within  the  mischief ;  for  otherwise,  the  tenant  of  the  land  may  keep  the 
rent  for  his  own  benefit."    3  Taunt  331. 

Clarkson  v.  Scarborough,  2  Swans.  354,  and  the  present  case,  establishing  the 
general  doctrine,  that  under  a  demise  from  year  to  year  by  tenant  for  life,  with  power 
to  lease,  not  executed  conformably  to  his  power,  the  lessee,  in  the  absence  of  special 
circumstances,  is  not  entitled  to  the  aid  of  equity  for  sustaining  his  interest  against 
the  remainder  man,  and  the  tenure  therefore  determining  with  the  life  of  the  lessor  ; 
by  the  terms  of  the  statute,  the  rent  becomes  apportionable. 

In  Paget  v.  Gee,  Amb.  198.  Burn's  Just.  tit.  Distress  [3  Swans.  694  (app.)]. 
R^.Lib.  B.  1753,  fol.  68,  Lord  ffarc^WTC^  intimated  an  opinion,  that,  in  the  instances 
of  tenant  in  tail,  after  possibility  of  issue  extinct,  and  tenant  for  a  term  of  years 
determinable  on  his  life,  though  not  within  the  words  of  the  act,  whatever  might  be 
the  decision  of  courts  of  law,  a  court  of  equity  would  direct  apportionment.  "  As 
to  the  equity  arising  from  the  statute,"  his  Lordship  proceeds, "  I  know  no  better  rule 
than  this,  equitas  sequitur  legem.  Where  equity  finds  a  rule  of  law  agreeable  to 
conscience,  it  pursues  the  sense  of  it  to  analogous  cases.  If  it  does  so  as  to  maxims 
of  the  common  law,  why  not  as  to  reasons  of  acts  of  parliament "  %  It  must  be 
confessed,  that  this  reasoning  is  little  distinguished  by  the  sagacity  and  discrimination 
which  seldom  deserted  the  eminent  person  to  whom  it  is  ascribed,  and  that  the  severe 
animadversion  of  a  judicious  writer  {Evans's  Collection  of  Statutes,  Part  iv.  cl.  xix. 
p.  738,  n.)  seems  not  wholly  unmerited.  The  application  of  the  maxim  cited,  to  the 
rules  of  law,  is  founded  indeed  in  each  particular  instance,  not  on  the  origin,  but  on 
the  existence,  of  the  rule.  A  period  of  limitation,  or  a  j)rinciple  of  distribution,  being 
established  at  law,  becomes,  for  that  reason,  wherever  it  is  not  inconsistent  with  their 
peculiar  doctrines,  a  guide  to  courts  of  equity,  whether  introduced  by  express  enact- 
ment, by  immemorial  tradition,  or  by  the  exercise  of  the  power  of  interpretation 
inherent  in  every  judicial  tribunal.!  The  statutes  of  distribution  and  of  limitation 
liave  afforded  familiar  instances  of  equitable  decisions  by  analogy  (some  of  them,  more 
accurately  perhaps,  decisions  in  obedience)  to  acts  of  the  legislature.  But  the 
distinction  is  palpable  between  statutes  designed  to  introduce  a  general  principle 
(whether  with  or  without  an  enumeration  of  individual  examples),  and  statutes  which 
provide  only  for  particular  cases.  In  the  former  instance,  a  new  rule  of  law  is 
established,  the  analogy  of  which  may  be  consistently  adopted,  as  its  authority  must 
be  admitted,  by  courts  of  equity ;  in  the  latter,  the  ancient  rule  of  law  remaining, 
subject  to  the  specific  exceptions,  the  exercise  of  a  power  to  extend  in  equity  the 
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proTinoiu  of  the  act  to  cases  confessedly  not  within  its  legal  operation,  seems  a 
function  rather  legislative  than  judicial  It  is  at  least  s  function  which  the  maxim 
alleged,  so  far  from  justifying,  condemns.  By  the  supposition,  equity  would  not 
follow,  but  contradict  the  law,  and  exhibit  a  signal  instance  of  the  Tiolation  of  the 
Tcry  principle  which  it  professed  to  administer.  The  doctrine  imputed  to  Lord 
Harduncke  has  not  been  sanctioned  by  adjudicatiotL  The  decisions  commonly 
described  as  founded  in  analogy  to  the  statute,  proceeded  on  circumstances  con- 
stituting a  distinct  equity.  In  explanation  of  those  decisions  it  may  be  convenient 
to  premise  a  summary  of  the  doctrine  on  the  time  at  which  rent  becomes  due,  and 
the  effect  of  the  death  of  the  lessor  at  different  periods  of  the  rent-day. 

Rent  (although  the  proper  time  of  demand,  in  order  to  take  advantage  of  a  con- 
dition of  re-entry  for  non-payment,  or  of  tender,  in  order  to  save  a  forfeiture,  is  sunset 
of  the  day  of  payment.  Hale,  C.  B..  1  Saund.  287  ;  Plowd.  172  ;  or.  more  accurately, 
perhaps,  such  period  before  sunset  as  leaves  interval  sufficient  for  the  payment. 
Fabian  v.  Bewinsttm  {al.  Winston),  1  And.  252;  2  Lutw.  1139;  Cro.  El.  209. 
dun's  case,  10  Co.  127.  Thomson  v.  Field,  Cto.  Jac.  499 ;  Co.  Lilt.  202  a,  the 
demand,  in  the  former  case,  being  continued  till  the  instant  of  sunset.  Wood  v.  Chiven 
4  Lean.  179)  is  not  due  until  midnight  (see  Cutting  v.  Derby,  2  BL  1077.  LefUg  v. 
MUls,  4  T,  R.  173),  and  if  a  lessor  tenant  in  fee  dies  on  the  rent-day  between  sunset 
and  midnight,  his  heir  (not  his  executor)  is  entitled  to  the  rent.  (HtUe,  G.  B.,  1  Saund. 
287,  and  see  dun's  case,  ubi  supra.)  Payment  before  the  appointed  day  (although 
sufficient,  if  made  for  that  purpose,  to  confer  seisin  of  the  rent,  Chun's  case  ubi  supra, 
4  Co.  10  a,  Co.  Litt.  315  a)  is  not  satisfactory  at  law  {Clun's  case,  Co.  Litt.  315  a ; 
4  Co.  10  a.  Lord  CromreeU  v.  Andrews,  Cro.  El.  15),  secus  it  seems  in  equity  {Lord 
Rockingham  v.  Penrice,  from  the  register,  1  Swans,  346),  but  payment  on  the 
morning  of  the  rent-day,  the  lessor  dying  before  noon,  is  valid  against  the  heir 
(Clun's  case),  not  against  the  king.  (Ibid.) 

In  deciding  on  conflicting  claims  to  rent,  with  reference  to  these  distinctions, 
courts,  both  of  law  and  of  equity,  established  a  farther  distinction  between  cases  in 
which  (before  the  statute  of  Geo.  ^)\th6  rent  would  have  been  lost  unless  paid  to  the 
personal  representative  of  the  tenant  for  life,  and  those  in  which,  being  in  all  events 
payable  by  the  lessee,  the  question  arose,  whether  it  should  be  paid  to  the  heir  or 
remainder-man,  on  the  one  hand,  or  to  the  personal  representative  of  the  tenant  for 
life,  on  the  other.  Thus  the  grantee  of  a  rent-charge  for  life  payable  at  Michaelmas 
and  Lady-day,  having  died  on  Michaelmas-day  between  sunset  and  midnight,  her 
administrator  was  declared  at  law  entitled  to  the  rent,  on  the  ground  that  she  had 
survived  the  time  (namely  sunset)  when  it  was  demandable  and  to  be  paid  by  the 
lessee,  on  pain  of  forfeiting  his  lease.    Southern  v.  Bellasis,  1  P.  W.  179,  n. 

In  a  subsequent  case,  a  tenant  for  life  with  leasing  power  having  granted  leases, 
some  by  virtue  of  his  interest,  others  by  virtue  of  his  power,  reserving  rent  payable 
at  Michaelmas  a.iid\Lady-day,  and  having  died  on  Michaelmas-day,  about  noon, 
Lord  Macclesfield,  C.  declared  his  representatives  entitled  to  the  rent  accruing  under 
the  former  leases,  on  the  distinction,  that  it  had  actually  become  due  to  the  tenant 
for  life,  and  his  right  to  it  was  vested  in  him,  by  the  continuance  of  the  term,  through 
some  part,  though  not  to  the  last  instant,  of  the  day  of  payment ;  but  the  rent 
accruing  under  the  latter  leases,  was  declared  to  belong  to  the  person  entitled  in 
remainder  ;  for  the  terms  continuing  notwithstanding  the  death  of  the  lessor,  the 
tenant  had,  till  the  last  instant  of  the  days  of  payment  ("  the  rent  being  payable  on 
those  days  during  the  term  "),  to  pay  the  rent,  and  it  was,  therefore,  never  com- 
pletely^^due  to  the  lessor,  but  followed  the  reversion.  Earl  of  Strafford  v.  Lady 
Wentv-orth,  Prec.  in  Cka.  555.  The  case  is  briefly  reported  to  the  same  effect, 
1  P.  W.  180,  the  Court  distinguishing  between  a  rent  incident  to  a  reversion  that 
must  go  somewhere|(if  not  to  the  executor,  to  the  heir),  and  a  rent  which  would  go 
nowhere,  unless  to  the  executor;  and  holding  that  in  the  latter  case,  if  the  lessor 
lived  to  the  beginning  of  the  day,  at  which  t^me  a  voluntary  payment  might  be  made, 
this  would  be  sufficient  to  entitle  the  executor  or  administrator,  rather  than  the  rent 
should  be  lost.  But  in  another  report  of  the  same  case,  9  Mod.  21,  it  is  stated,  that  the 
tenants  had  paid  the  rent  to  the  person  entitled  in  remainder,  and  the  judgment 
proceeds  thus,  "  The  single  question  is,  whether  this  rent  was  due  to  the  intestate. 
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or  not  t  for  if  it  waa,  then  the  Plaintiff,  who  is  hia  administrator,  ought  to  have  it. 
It  ia  true  that  it  was  not  due  from  the  tenants,  until  the  last  minute  of  the  day  on 
which  it  is  payable,  neither  could  they  be  compelled  to  pay  it,  until  after  that  day  ; 
but  they  having  paid  the  rent,  they  admitted  it  was  due  from  them,  and  it  is  plain 
the  Defendant  had  no  right  to  receive  it ;  therefore,  it  being  paid  into  a  wrong  hand, 
who  received  it  without  any  title,  it  ought  to  be  paid  over  to  the  Plaintiff,  who  had  a 
colourable  title  to  receive  it,  as  administrator  of  the  intestate."  If  the  decree  in  favor 
of  the  personal  representative  was  founded  on  the  fact  of  payment  by  the  tenant,  to 
the  person  entitled  in  remainder,  and  on  the  reasoning  contained  in  the  last  report, 
it  is  a  precedent  for  decisions  subsequent  to  the  statute  of  Geo.  2,  proceeding  on  a 
similar  fact,  which  have  been  commonly,  but  it  is  believed  erroneously,  referred  to 
a  supposed  equitable  analogy  to  the  provisions  of  the  statute.  The  decree,  as  it 
appears  in  the  Register,  declared,  that  Sir  Henry  Johnsort^  the  tenant  for  life,  dying 
on  Miehaelmas-day,  about  two  o'clock  in  the  afternoon,  the  Defendant  Lady  Went- 
■worth  (tenant  for  life  in  remainder),  was  entitled  to  the  rents  of  such  of  the  estates  of 
which  leases  were  made  by  Sir  H.  pursuant  to  his  power,  and  subsisting  at  his 
death  (and  also  of  estates  in  the  occupation  of  two  tenants,  one  under  a  lease  for  life, 
the  other  under  an  agreement  for  a  term  of  years,  but  the  reasons  for  establishing 
their  interest  after  the  determination  of  Sir  H.  J.'s  estate,  are  not  mentioned), 
that  as  to  the  rents  of  the  rest  of  the  estates,  whereof  leases  were  not  made  pursuant 
to  his  power,  or  whereof  such  leases  were  expired,  due  at  Michaelmas-day,  the  Plaintiff, 
as  administrator  of  Sir  H.  J.,  was  entitled  to  them  ;  and  directed  an  account  against 
Lady  Wenttoortk  of  such  rent  due  at  Mi^haelTnas-day,  and  aftenoards  received  by 
her,  or  any  person  for  her  use.  Reg.  Lib.  A.  1720,  fol.  346.  The  receipt  of  the  rent 
by  the  person  entitled  in  remainder,  is  therefore  ascertained  the  influence  of  that 
fact  on  the  decree,  seems  by  no  means  clear. 

In  Lord  Rockingham  v.  Penrice,  1  P.  W.  177;  Salk.  578,  a  tenant  for  life,  with 
leasing  power,  dying  on  Michaelmas-day,  before  sun-set,  the  rent  due  on  that  day, 
from  tenants  under  leases  conformable  to  the  power,  was  declared  payable,  not  to 
the  executor  of  the  lessor,  but  to  the  jointress  taking  a  life  estate  in  remainder,  on  the 
ground  that  the  lessor  dying,  before  sunset,  had  no  remedy  before  his  death  to  compel 
payment,  and  the  rent,  therefore,  passed  to  the  jointress  with  the  reversion.  The 
report  in  Peere  Williams,  states,  that  one  of  the  lessees  having  paid  his  rent  to  the 
tenant  for  life  on  the  morning  of  Michaelinas-day,  the  Court  declared  the  payment 
good  as  to  the  lessee,  but  directed  the  executor  of  the  tenant  for  life  to  account  for  it 
to  the  jointress ;  and  the  reporter  subjoins  a  question,  why,  if  the  payment  was  good 
at  law  (as  it  was  according  to  Clun's  case),  it  must  not  be  so  in  equity  'i  On  reference 
to  the  Register-book,  it  appears,  that  this  payment  was  made,  not  on  the  morning 
of  Miehaelmas-day,  but  on  the  21bt  of  September,  the  lessee  (on  occasion  of  surrender- 
ing the  old  and  taking  a  new  lease)  then  paying  the  rent  which  would  have  become 
due  on  the  29th.  The  decree  declared  that,  "  Sir  J.  Oxenden  (the  tenant  for  life), 
dying  on  Michaelmas-day  before  sun-set,  and  before  the  tenants  of  the  jointure 
estate  were  by  law  obliged  to  pay  the  half-year's  rent,  the  said  rent  belonged  to  Lady 
Oxenden,  the  jointress,  and  not  to  the  executor  of  Sir  J.  0.,"  and  directed  an  inquiry 
what  had  been  received  by  Sir  J".  0.,  or  his  representative,  for  the  half  year's  rent 
due  at  Michaelmas  1708,  and  what  was  still  due  from  the  respective  tenants  of  the 
jointure  estate ;  and  as  to  the  tenant  who  had  paid  the  rent  before  it  became  due, 
declared  that  Sir  /.  0.  living  till  Michaelmas-day,  it  was  a  good  payment  as  to  the 
tenant,  but  that  the  executor  of  Sir  J.  0.  must  make  the  same  good  to  the  jointress. 
Reg.  Lib.  A.  1711,  fol.  341. 

In  a  very  recent  case,  a  tenant  for  life  having  granted  leases  in  conformity  to 
his  power,  and  dying  before  midnight  though  after  sun-set,  en  the  rent  day,  the 
remainder-man  was  declared  entitled  to  the  rent.  (Norris  v.  Harrison,  2  Madd. 
268.1 

The  decision  in  Paget  v.  Gee,  the  prst  of  the  class  currently  cited  as  decisions  by 
an  equitable  analogy  to  the  statute,  is  explicitly  founded,  by  the  distinguished  Judge 
who  pronounced  it,  on  the  fact  of  payment. 

In  that  case  a  tenant  in  tail  having  executed  leases,  not  conformable  to  the 
statute  of  Hen.  8,  and  dying  without  issue,  between  the  rent  days,  and  the  whole 
C.  XVL— 14 
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of  the  rent  accruing  at  the  rent  day  ensuing  his  death  having  been  paid  to  the 
remainder-man,  by  the  lessee,  on  a  bill  filed  by  the  executors  of  the  tenant  in  tail. 
Lord  Hardwicke  decreed  an  apportionment.  Declining  (though  with  a  strong 
intimation  of  opinion)  to  decide  the  question  whether  the  case  was  within  either 
the  legal  or  the  equitable  construction  of  the  statute,  he  expressly  states,  as  the 
foundation  of  his  decree,  the  fact  of "  the  tenant  having  paid  the  rent ;  tlie  payment 
had  been  for  the  use  and  occupation,  during  all  the  half-year ;  and  it  would  be 
against  conscience,  for  the  remainder-man  to  retain  the  whole."  And  his  Lordship 
added,  "a  case  to  that  purpose  was  before  Lord  Ma<xlesfield"  {Amh.  200,  201), 
referring  probably  to  L^d  Strafford  v.  Lady  Wenticortk,  1  Stoans.  as  reported  in 
9  Mod. 

In  Vernon  v.  Vernon,  2  Bro.  C.  C.  659,  lessees  under  demises  from  year  to  year, 
by  the  testamentary  guardian  of  an  infant  tenant  in  tail,  who  died  between  two 
rent  days,  having  paid  the  rent  to  the  receiver.  Lord  Thurlow  decided  that  the 
repre  entatives  of  the  infant,  were  entitled  to  apportionment.  This  decision,  bo 
far  as  it  can  be  collected  from  the  short,  and  not  very  clear,  report  of  the  judgment, 
proceeded  t  n  the  fact,  that  the  tenants  holding  under  a  guardian,  without  lease  or 
covenant,  were  considered  in  equity,  rather  as  tenants  at  will,  than  from  year  to 
year  (sen  8  Ves.  312) ;  a  more  intelligible  ground,  seems  the  actual  payment.  It 
is  impossible,  indeed,  to  avoid  entertaining  very  considerable  doubt  of  the  accuracy 
of  the  report,  which  represents  Lord  Thurlow  to  have  characterised  the  case  of 
Paget  v.  Gee,  t^s  rather  a  decision  what  the  statute  ought  to  have  done,  than  what 
it  has  done.  It  seems  extraordinary,  that  when  Lord  Hardwicke  had  expressly 
rested  his  decree  on  the  fact  of  payment,  Lord  Thurlow  should  persist  in  describing 
it  as  a  decision  on  the  efiect  of  the  statute  ;  and  should  in  that  view  dissent  from 
it,  without  noticing  the  case  of  Whitfield  v.  Pindar,  cited  in  the  argument,  in  whicb 
the  statute  had  actually  received  that  construction  from  a  court  of  law.  It  is 
understood,  however,  that  the  decision  of  Lord  Hardwicke  was  originally  doubted, 
but  eventually  approved,  by  Lord  Thurlow  ;  see  2  Sicans.  366. 

In  Hawkins  v.  Kelly,  8  Ves.  308,  a  lease  for  years  of  tithes  by  a  rector,  under  a 
rent  pavable  annually,  ceasing  on  hia  death,  and  the  succeeding  incumbent  having 
received  from  the  lessee  a  sum  of  money  as  the  rent  due  for  the  whole  year,  in  the 
course  of  which  the  lessor  died,  apportionment  was  decreied  in  favor  of  his  executor. 
The  nature  of  the  equity  of  the  personal  representative  of  the  lessor,  arising  from 
the  receipt  of  the  whole  rent,  by  an  individual  entitled  to  a  part  only,  is  there  fully 
considered  ;  and  the  decision  in  Paget  v.  Gee  is  unequivocally  referred  to  that 
principle.  (See  also  10  East,  272.)  A  hke  account  of  that  decision  is  given  in 
Aynsley  v.  Wordsworth,  2  Ves.  <&  Beam.  331,  where  the  amount  of  compositions 
(payable  annually)  for  tithes  by  a  rector,  having  been  received  after  his  decease 
by  his  successor,  apportionment  was  directed  in  favor  of  his  executrix.| 

The  foundation  of  these  decisions  is,  that  the  money  being  paid  in  respect  of 
the  enjoyment  of  the  subject,  is  understood  as  paid  to  the  use  of  the  person  from 
whom  tHat  enjoyment  is  derived  {Note ;  Some  ingenious  strictures  on  this  reasoning 
may  be  found  in  the  valuable  dissertation  already  cited ;  Evan^s  Collection  of  Statutet. 
part  iv.  cl.  xix.  p.  739,  n.) ;  and  the  principle  of  apportionment  is  therefore  miE, 
Aynsley  v.  Wordsworth,  2  Ves.  &  Beam.  331  ;  the  total  payment  being  distributed 
in  proportion  to  the  respective  periods  of  enjoyment.  That  principle  of  apportion- 
ment, consequent  on  the  nature  of  the  equity,  is  supported  by  the  analogy  of  the 
statute  :  and  the  decision  in  Williams  v.  Powell,  10  East,  269,  if  intended  to  establish 
a  different  principle,  may  be  considered  as  overruled  ;  or,  at  least,  as  not  adopted 
in  equity. 

Courts  of  equity  will  not  apportion  land-tax  and  quit-rents,  between  the  re- 
presentatives of  the  tenant  for  life  and  the  tenant  in  remainder ;  the  statute  of 
Geo.  2,  not  being  applicable  to  that  case.  Sutton  v.  Chaplin,  10  Ves.  66.  A  strong 
authority  against  the  assumption  of  analogical  jurisdiction. 

The  rule  of  law,  which  refuses  apportionment  of  rent  in  respect  of  time,  is 
appUcable  to  all  periodical  payments  becomingi>due  at  fixed  mterrals  ;  not  to  sniiu 
Accining  de  die  in  diem.  Annuities,  therefore  (3  Atk.  261 ;  2  Bl.  1016),  and  dividends 
on  money  in  the  funds?  are  not  apportionable.  {Bashleigh  v.  Master,  3  Bro.  C.  C. 
101.  Wilson  V.  Barman,  2  Ves.  Sen.  672  ;  Amb.  279.  Pearly^ .' Smith,  3  Atk. 
260.   Sherrard  v.  Sherrard,  3  Atk.  502.)   But  interest,  whether  the  principal  is 


Digitized  by  Google 


1  BWAITS.  807. 


EX  PARTE  SMYTH 


419 


I     secured  by  mortgage  (Wilson  v.  Harman,  Sherrard  v.  Sherrard)  or  by  bond,  not- 

I  withstanding  that  it  is  expressly  made  payable  half  yearly  {Banner  v.  Lowe,  13 
Ves.  135),  may  be  apportioned ;  for  though  reserved  at  fixed  periods,  it  becomes 
due  de  die  in  diem  for  forbearance  of  the  principal,  which  the  creditor  is  entitled 
to  recall  at  pleasure.  Thus  a  sum  of  money,  which  it  was  coTenanted  in  marriage- 
articles  should  be  invested  in  lands,  having  been  lent  on  mortgage,  at  the  death  of 
the  person  entitled  to  an  estate  tail  in  the  luid,  the  interest  was  apportion»i  in  favor 
of  his  administratrix.  {Edvx^di  v.  Countess  of  Warwick,  2  P.  W.  176;  1  Bro. 
P.  C.  ed.  Toml.  207.) 

In  strictness  these  are  not  cases  of  apportionment  (2  P.  W.  ed.  Cox,  503,  n. 
I) ;  they  are  not  instances  of  the  distribution  of  one  entire  subject  among  individuals 

i    entitled  each  to  a  part,  but  the  appropriation  of  distinct  subjects  to  the  respective 

I  owners. 

A  remarkable  exception  to  the  general  rule  has  been  introduced  in  the  instance 
of  annuities  for  the  maintenance  of  infants  {Hay  v.  Palmer,  2  P.  W.  501.  Rhenish 
V.  Martin,  1746,  MS.),  or  of  married  women  living  separate  from  their  husbands 
{Bowel  T.  Hanforthy  2  Bl.  1016 ;  2  Schoales  &  Lefr.  303) ;  an  exception  supported 
by  the  necessity  of  the  case,  and  the  consequent  presumption  of  mtention  (2  Bl. 
1017 ;  2  P,  W.  503),  and  therefore  not  extending  to  an  annuity  for  the  separate 
use  of  a  married  woman,  living  with  her  husband  and  maintained  by  him.  {Anaerson 
T.  Dwyer,  1  Schoales  &  Ufr.  301.)  § 

An  anntiity  payable  quarterly,  secured  by  the  bond  of  a  testator  whose  will 
cliareed  his  real,  in  aid  oi  his  personal,  estate,  being,  under  an  order  of  the  Court 
of  Chancery,  directed  to  be  paid  half  yearly  at  Midsummer  and  Christmas,  and  the 
annuitant  having  died  between  Laiy-day  and  Midsummer  her  representative  was 
declared  entitled  to  the  arrears  due  at  Lady-day,  Webb  v.  Lady  Shaftesbury ^  11 
Ves.  361. 

(2)  The  following  is  a  copy  of  that  opimon,  and  of  the  case  on  which  it  was  given  : 
C.  L.  a  tenant  for  hfe,  granted  a  lease  pursuant  to  a  power-  or  that  purpose, 
of  part  of  the  estates  of  which  be  was  tenant  for  life,  but  other  parts  he  hul  let  b^ 
parol  only  i.e.  from  year  to  year,  reserving  the  rents  to  be  paid  on  the  5th  April 
and  10th  October,  and  he  died  eight  days  before  the  half-year's  rent  became  payable. 
The  question  is,  whether  the  reversioner  is  entitled  to  the  whole  of  the  half-year's 
rent,  which  was  payable  on  the  5th  April  1780  ;  or,  whether,  under  the  words 
of  the  statute  lltn  Geo.  2,  c.  19,  the  executor  of  the  tenant  for  life,  is  entitled  to  the 
proportion  of  the  rents  due  at  his  death  1 — Lord  Kenyan's  opinion. — Supposing 
formal  leases  had  been  made  conformable  to  the  power,  it  would  have  been  clear 
that  the  remainder-man  would  have  been  entitled;  it  is  equally  clear,  that  if  the 
agreements  under  which  these  tenants  held,  were  not  binding  on  the  remainder-man, 
the  rent  ought  to  be  apportioned  ;  but  I  think  the  agreements  did  bind  in  equity, 
for  the  interests  of  the  tenants,  under  the  agreements,  did  not  exceed  the  interest 
which  the  tenant  for  life  had  power  to  grant ;  and  since  the  case  of  Leach  v.  Campbell, 
determined  by  Lord  Bathurst,  assisted  by  de  Grey,  C.  J.,  and  Smythe,  C.  B.,  it  is  under- 
stood, that  tenants,  being  purchasers  for  a  valuable  consideration  of  the  interest 
contracted  for  by  them,  have  a  right  in  equity  to  have  forms  dispensed  with,  suppos- 
ing the  interest  they  have  contracted  for,  is  within  the  limits  of  the  power  given 
to  the  party  who  contracts  to  confer  it.  Upon  that  ground,  therefore,  and  as, 
if  that  be  so,  the  rent  would  not  have  been  in  any  part  lost,  but  would  have  been 
recoverable  by  the  remainder-man  ;  and,  as  the  statute  only  apportions  rent  which 
would  otherwise  have  been  in  part  lost,  I  incline  to  think  that  the  remainder-man 
I  is  entitled  to  all  the  rent  from  the  rent-day  next  preceding  the  death  of  the  tenant 
I  for  hfe.  I  beUeve  thii  point  has  not  been  judicially  decided.  It  may  probably 
come  in  judgment  in  a  case  depending  in  the  Earl  (d  BristoVa  family,  and  some 
time  ago  I  concurred  with  Mr.  Dunning  and  Mr.  Maddocks  in  an  opinion  to  the  effect 
of  that  I  have  now  given,  between  the  executrix  of  Sir  Thomists  Aston  and  the 
remainder-man,    I  ought  to  say  that  Mr.  Maddocks  was  at  first  of  a  contrary  opinion. 

On  a  case  involving  the  same  question,  the  following  opinion  was  given  by 
Sir  Samuel  Bomilly. 

"The  case  cannot,  I  think,  be  distinguished  from  that  on  which  Lord  Kenyan's 
opinion  was  given.  It  appears,  therefore,  that  in  the  opinion  of  Lord  Kenyon  and 
ot  Lord  AsMurton,  and  Mr.  Maddocks  (for  Lord  K.  states  that  they  concurred 
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with  him  in  the  opinion  he  gave),  the  rent  in  this  case  is  not  to  be  apportioned, 
and  the  remainder-man  is  entitled  to  the  whole  of  the  half-year's  rent,  which  became 
due  at  Lady-day  last.  I  cannot  venture  to  differ  from  such  high  authority,  especiaUy 
where  I  do  not  know  of  any  direct  decision  that  I  can  oppose  to  it.  If,  indeed, 
it  be  clear  that  a  court  of  equity  would  in  this  case  have  established  the  interesti 
of  the  tenants,  as  tenants  from  year  to  year,  against  the  remainder-man,  I  think 
it  would  follow  of  necessitv,  that  the  remainder-man  would  be  entitled  to  the  whole 
rent,  because  the  case  would  then  be  not  a  case  within  die  statute,  and  the  remainder- 
man finding  a  tenant  upon  the  estate,  whom  he  could  not  turn  out  of  possession, 
ought  to  have  the  benefit  of  receiving  the  rent  from  the  last  day  of  payment,  before 
he  became  entitled  in  possession.  I  should,  however,  if  it  had  not  been  for  the 
authority  of  such  opinions,  have  doubted  whether  the  Court  would  have  supplied 
the  defects  in  the  execution  of  the  power  in  favour  of  the  tenants  against  tne  re- 
mander-man.  I  should  have  thought  it  by  no  means  clear,  that  a  tenant  from  year 
to  ye'ir,  who  does  not  reckon  upon  having  any  permanent  interest,  and  who  is  on); 
to  pay  for  the  enjoyment  of  the  estate  while  he  is  permitted  to  enjoy  it,  could  be 
considered  as  a  purchaser  ;  and  I  should  have  thought  the  case  of  Leam  v.  CamjiieU, 
which  is  referred  to  by  Lord  Kenyon,  and  has  been  since  reported,  Amh.  740,  was 
distinguishable  from  the  present  case,  that  being  the  case  of  a  lessee  yrho  had  laid 
out  large  sums  of  money  upon  the  faith  of  his  contract,  by  which  he  was  to  hold 
the  estate  for  21  years.  The  doctrine  laid  down  in  Leach  t.  Campbell  has  not  been 
extended,  but  on  the  contrary  has  rather  been  narrowed  by  later  decisidkts,  particu- 
larly the  case  of  Medwin  v.  Sandham,  in  the  Exchequer,  2d  March  1789.  ||  However  ; 
it  must  certainly  be  advisable  for  the  remainder-man,  upon  the  authority  of  such  ; 
opinions  as  have  been  given  on  this  point,  to  insist  upon  his  right  to  the  whole 
of  the  half-year's  rent  of  the  testator's  real  estate,  which  became  due  at  Lady-day 
last. 

(3)  The  late  Earl  of  Scarborough,  under  a  settlement  dated  the  20th  January 
1775,  was  tenant  for  life  of  certain  estates,  with  remiainder  to  his  first  and  other 
sons  in  strict  settlement,  with  remainder  to  the  present  Earl  for  life.   The  settlemeat 
contained  a  proviso,  that  it  should  be  lawful  for  the  Earl  of  Scarborough,  when  in 
actual  possession  of  the  premises,  by  indentures  sealed  and  delivered  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses,  to  lease  any  part  of  the  premises  ' 
(except  the  capital  mansion-house  and  certain  lands  therein  described),  for  any  I 
term  of  years  not  exceeding  2 1  in  possession,  so  as  upon  every  such  lease  there  were  i 
reserved  half-yearly,  or  quarterly,  the  most  improved  yearly  rent ;  and  so  as  such  j 
leases  respectively  were  not  made  dispunishable  of  waste  by  any  express  words,  and 
there  were  contained  therein  a  clause  of  re-entry  for  non-payment  of  the  rent : 
and  the  several  lessees  should  respectively  execute  counterparts  thereof.   The  Earl 
of  Scarborough  let  various  parts  of  the  lands  comprised  in  the  settlement,  by  articles 
of  agreement  (under  the  hand  and  seal  of  his  a^ent,  some  on  deed  stamps,  and  others 
without  stamps,  attested  by  one  witness),  by  indentures  (under  the  hand  and  seal 
of  his  agent,  and  attested  by  one  witness,  some  on  deed  stamps,  some  on  agreement 
stamps,  and  others  without  stamps),  and  by  parol,  to  tenants  from  year  to  year ;  j 
and  the  articles  of  agreement  and  indentures  respectively,  did  not  malce  the  lessees  j 
dispunishable  of  waste  by  express  words,  nor  contained  any  clause  of  re-entry  for  | 
non-payment  of  rent.    On  the  5th  of  September  1807,  the  late  Earl  of  Scarborough  \ 
dying  without  issue  male,  the  estates  aescended  to  the  present  Earl,  and  renU  j 
accruing  in  respect  of  the  demises,  and  becoming  payable  at  certain  times  after 
the  death  of  the  former,  were  received  by  his  successor.    On  the  30th  June  1815,  j 
the  cause  of  Ciarkson  v.  Earl  of  Scarborough  was  heard  before  the  late  Master  of  ' 
the  Rolls,  for  further  directions,  on  the  Master's  report  stating  these  facta,  and  stood 
for  judgment  till  the  2d  April  181G,  when  His  Honor  declared,  that  the  rents  of 
the  estates  of  which  the  late  Earl  of  Scarborough  was  tenant  for  life,  with  remainder 
to  the  present  Earl,  ought  to  be  apportioned  between  the  present,  and  the  estate 
of  the  late.  Earl.    Reg.  Lib.  A.  1815,  fol.  1009. 

(4)  A  comparison  of  the  authorities  on  this  subject,  seems  to  establish  the  oon 
elusion,  that  in  the  case  of  a  written  agreement  for  a  lease  {Shanrum  v.  Bradstreet. 
1  Schoales  <&  Lefr.  52),  or  an  actual  lease  not  pursuant  to  the  power  (Campbell 
V.  Leach,  Amb.  740 ;  Sugd.  on  Povxrs,  App.  673),  but  defective  only  in  form  (7  7*. 
B.  480),  courts  of  equity  may,  to  the  extent  of  the  leasing  power,  enforce  the  contract 
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j     of  a  tenant  for  life  against  the  remainder-man,  in  favour  of  a  leasee,  upon  whom  the 
circumstances  of  the  transaction  have  conferred  the  character  of  a  purohafier 
(Sugden  on  Powers,  p.  363  et  seq.) ;  but  that  no  such  relief  can  be  afforded  in  the 
instance  of  a  parol  agreement,  though  rendered  valid  against  the  tenant  for  Ufe, 
by  acta  of  part  performance  {Blore  v.  Sutton,  3  Mer.  237;  1  Schoales  d  Left.  72; 
the  reason  of  exempting  from  the  operation  of  the  statute  of  frauds,  parol  agreements 
partially  performed  (namely  the  fraud  of  impeaching,  for  the  want  of  evidence 
m  writing,  a  contract  after  acquiescence  in  the  performance  of  onerous  acts  on  the 
I     faith  of  its  validity),  being  applicable  to  the  tenant  for  life  only,  not  to  the  remainder- 
j     man  who  has  neither  agreed  nor  acquiesced-   In  order  to  constitute  a  title  to  relief, 
I     therefore,  two  circumstances  must  concur ;  the  agreement  must  be  in  writing, 
I     and  the  lessee  must  sustain  the  character  of  purchaser.   The  cases  in  which  agree- 
ments of  the  tmant  for  life  have  been  established  by  acta  of  acceptance,  or  acquies- 
cence of  the  remainder-man,  rest  on  di&rent  principles- 

*  "  Apportion,"  aay s  Lord  Coke, "  signi£eth  a  division  or  partition  of  a  rent,  common, 
I  iS;c.,  or  a  making  of  it  into  parts."  Co.  Litt.  147.  The  definition  seems  incomplete. 
I     Apportionment  frequently  denotes  not  division,  but  distribution  ;  and,  in  its  ordinary 

technical  sense,  the  disb-ibution  of  one  subject  in  proportion  to  another  previously 

distriJ)uted. 

t  The  maxim,  that  equity  follows  the  law,  is  founded  on  the  consideration 
that  courts  of  equity  are  authorised,  by  the  theory  of  their  jurisdiction,  to  qualify 
the  rules  of  law,  so  far  only,  aa  their  peculiar  principles  require.  See  2  P.  W.  753, 
754 ;  Ca.  Temp.  TaUt.  237 ;  1  SckoaUs  ds  Lefr.  431,  and  the  reasoning  of  LordCowp«r 
in  the  Earl  of  Baik  v.  Shenovn,  10  Mod. ;  1  GUb.  Rep.  in  Eq. ;  2  Pre.  in  Cha.  261, 
althoudi  his  decision  was  reverse<l  on  appeal,  4  Bro.  P.  C.  ed.  Toml.  373.  JLoid 
Redes^Uey  in  the  course  of  a  very  able  judgment,  has  remarked, "  that  it  is  a  mistake 
of  language  to  say  that  courts  of  equity  act  merely  by  analogy  to  the  statute  "  {of 
limitation),  "  they  act  in  obedience  to  it."  2  Schoales  d  Lefr.  630,  and  see  1  Ball 
&  Beat.  166,  167-  The  criticism  seems  merited  by  the  logical  inaccuracy  of  the 
expression,  if  employed  to  denote  the  ■principle  of  decision,  in  one  class  of  the  cases 
in  question ;  but  to  act  by  analogy,  la  effectually  to  act  in  obedience.  "  Equity," 
his  Lordship  adds, "  which  in  all  cases  follows  the  law,  acts  on  legal  titles,  and  legal 
demands,  according  to  matters  of  conscience  which  arise,  and  which  do  not  admit 
of  the  ordinary  legal  remedies  ;  neverthelras,  in  thus  administering  justice,  according 
to  the  means  afforded  by  a  court  of  equity,  it  follows  the  law." 

}  llie  Court  of  Exchequer  is  represented  to  have  decreed  apportionment  of 
■KDt  on  a  lease  of  tithes,  in  one  instance  by  the  incumbent  {Meeley  v.  We&frer,  2  Eq. 
Ca.  Ab.  704,  n.  a;  Amb.  201) ;  in  another  instance,  on  a  lease  pur  auter  vie,  at  the 
death  of  one  of  the  cestuis  qua  vie  {Talbot  v.  Salmon,  2  Eq.  Ca.  Ab.  704,  n.  a ;  Amh. 
201),  but  whether  these  decrees  were  prior  or  subsequent  to  the  statute,  and  on 
what  principle  they  proceed,  is  not  stated. 

§  In  a  much  earlier  case,  not  cited  in  the  course  of  these  discussions,  the  Court 
of  Common  Pleas  held,  that  a  contract,  by  a  father,  to  pay  an  annual  sum  for  the 
"tabling"  of  his  son,  was  apportionable ;  "because,  it  being  for  tabling,  there 
ought  to  be  a  recompence,  although  he  departed  within  the  year,  or  that  the  con- 
tractor died  within  the  year "  {Bret.  v.  /.  S.  Cro.  El.  756 ;  and  see  Parslow  v.  Dearlove, 
4  Eattf  438),  and  it  seems,  that  the  rigorous  application  of  the  general  rule  to  contracts 
of  service  (Bro.  Abr.  Appordon,  pi.  13,  22,  26;  Contract,  pi.  30,  31:  Laborers, 
pi.  48  ;  3  Yin.  Ab.  8,  9.  Countess  of  Plt/mottth  v.  Throgmorton,  1  Salk.  65),  is  now 
relaxed  at  law.  "  A  servant,  though  hired  in  a  general  way,  is  considered  to  be 
hired  with  reference  to  the  general  understanding  upon  the  subject,  that  the  servant 
shall  be  entitled  to  his  wages  for  the  time  he  serves,  though  he  does  not  continue 
in  the  service  during  the  whole  year."  Lawrence,  J-,  6  T.  E.  326. 
I  II  In  that  case,  under  a  power  to  grant  leases  with  usual  covenanta,  a  lease 

I  having  been  granted  containing  an  unusual  covenant,  and  for  that  reason  declared 
void  at  law  {Doe  v.  Sandham,  1  T.  B.  703),  a  bill  filed  by  the  lessee  against  the 
remainder^man  to  expunge  the  unusual  covenant,  was  dismissed  See  Sugden 
on  Powers,  p.  366.   [See  3  Swans.  685  (App.).] 
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[3581  Mortimer  v.  West.   Forde  v.  West.   Feb.  12,  [1818]. 

Infants  being  made  co-plaintifis  in  two  suits  relative  to  the  same  matter,  the  court 
will  not.  before  a  decree,  on  the  master's  report,  that  one  suit  is  more  for  the  benefit 
of  the  infants,  dismiss  the  bill  in  the  other  suit,  unless  by  consent. 

The  Bills,  in  these  cases,  were  filed  by  persons  claiming  under  the  will  of  Richard 
Mortimer,  and  in  each,  three  infants,  interested  in  his  estate,  were  made  Co-plain  tiffs. 
The  Master,  to  whom  it  had  been  referred  to  inquire,  whether  the  bills  were  for  the 
same  matter,  and  which  of  them  was  most  proper,  and  for  the  benefit  of  the  infants, 
to  be  prosecuted,  having  reported,  *  that  both  the  said  bills,  so  far  as  they  relate  to 
the  personal  estate,  were  for  the  same  matters,  but  that  the  bill  in  the  first-mentioDed 
cause,  contained  the  proper  charges,  and  prayed  the  proper  relief,  respecting  the  real 
estates  of  the  testator,  which  the  bill  in  the  second-mentioned  cause  nad  omitted  to 
do,  for  which  reason  he  was  of  opinion,  that  the  bill  iiled  in  the  first-mentioned  cause, 
was  the  most  proper,  and  for  the  benefit  of  the  infants,  to  be  prosecuted;"  some 
of  the  Defendants  now  moved,  that  the  bill  filed  in  the  second  cause,  might  be 
dismissed  with  costs. 

Mr.  Belt,  in  support  of  the  motion. 

Mr.  Hart  opposed  the  motion  as  unprecedented.  It  may  be  proper  after  the 
Master's  report,  to  expunge  the  names  of  the  infant  Plaintifis,  but  no  decree  having 
been  pronounced,  the  Court  has  no  authority  to  dismiss  the  bill.  On  payment  of 
costs  to  the  Plaintiffs  in  the  second  suit,  proceedings  may  be  staid. 

[359]  The  Lord  Chancellor  [Eldon].  If  two  bills  are  filed  by  creditors,  the  Court 
cannot,  before  a  decree,  stop  either  suit ;  becaus6,-non  constat^  that  a  decree  will  ever 
be  obtained.  In  this  instance,  the  second  suit  can  be  staid  only  by  consent,  and  on 
the  terms  proposed  by  the  parties. 

By  consent  of  the  Plaintiffs  and  Defendants  in  both  suits  it  was  ordered,  that 
proceedings  in  the  second  suit  should  be  staid,  on  payment  of  costs,  with  liberty  to 
them,  in  case  the  Plaintiffs  in  the  first  suit  delay  to  bring  their  cause  to  a  hearing, 
to  apply  for  leave  to  proceed  in  the  second  cause,  or  to  have  the  carriage  of  the  first 
cause.   Beg.  Lib.  B.  1817,  fol.  606. 

Dillon  v.  Parker.   Rolls.   April  9,  13,  21,  23,  June  2,  [1818]. 

[S.  C.  1  Wils.  Ch.  253  ;  Jac.  505  ;  1  CI.  &  Fin.  303  ;  7  Bli.  N.  S.  325.    See  Douglas 
V.  Douglas,  1871,  L.  R.  12  £q.  637.] 

Construction  of  instruments  as  imposing  an  obligation  to  elect,  and  of  acts  as  con- 
stituting election.  The  acts  of  a  party  bound  to  elect  between  two  inconsistent 
rights,  in  order  to  constitute  election,  must  imply  a  knowledge  of  the  rights,  and 
an  intention  to  elect ;  possession  being,  under  the  circumstances,  equivocal,  &s 
referrible  to  either  right,  the  execution  of  deeds  containing  recitals  of  the  character 
in  which  the  party  claimed,  and  the  exercise  of  a  power  to  dispose  of  the  estates  in 
that  character,  amount  to  conclusive  evidence  of  election. 

Sir  Henry  John  Parker  Bart.,  being  seised  in  fee  of  the  manor  of  Talton  in 
Worcestershire,  &nd  of  a  house  in  Salisbury  Court,  Fleet-street,  and  being  peossesscd  of 
a  farm  in  the  manor  of  Tredington,  in  Worcestershire,  held  under  a  lease  for  lives 
from  the  Bishop  of  Worcester,  by  indentures  of  lease  and  release  dated  the  Ist  and  Sd 
October  1741,  m  consideration  of  marriage  (afterwards  solemnised)  with  CafA<nw 
Page,  his  second  wife,  and  of  £5000  her  portion,  conveyed  the  estates  before 
mentioned,  and  all  other  lands  or  hereditaments  in  which  he  or  any  person  in  tnut 
for  him  had  any  estate  of  inheritance  or  freehold,  within  the  manor  of  Talton 
or  Tredington,  to  John  Page  and  William  Trawell,  their  heirs  and  assigns,  to  the  use 
of  Sir  Henry  John  Parker,  [360]  until  the  marriage,  and  after  the  solemnisation 
thereof,  to  the  use  of  Sir  Henry  for  his  hfe  ;  with  remainder,  as  to  the  estates  of 
inheritance,  to  trustees  to  preserve  contingent  remainders  remainder  to  the  first  and 
other  sons  of  Sir  Henry  by  his  intended  wife,  in  tail  male,  remainder  to  the  use  of 
Sir  Henry  in  fee  ;  and  after  the  decease  of  the  survivor  of  Sir  Henry  and  his  wife,  as 
to  the  leasehold  estate  in  the  manor  of  Tredington,  to  the  use  of  such  son  of  Sir  ffenri/ 
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by  his  intended  wife  as  should  be  his  heir  for  the  time  being,  during  the  continuance 
of  that  estate,  and  of  such  life  or  lives  then  or  thereafter  in  being,  for  which  the 
leasehold  premises  were  or  should  be  granted  ;  and  in  case  such  son  should  not,  at 
the  decease  of  the  surviror  of  Sir  Henry  and  his  wife,  hare  attained,  or  should  not 
afterwards  attain,  the  age  of  21  ^ears,  then  to  the  use  of  such  son  and  heir  of  the  body 
of  Sir  Henry  by  his  intended  wife,  as  should  first  attain  that  age  during  the  contin- 
uance of  the  said  estate,  and  of  such  life  or  lives  as  aforesaid ;  and  in  default  of  such 
son  and  heir  in  being  at  the  decease  of  the  surviTor  of  Sir  Henry  and  bis  intended 
wife,  or  then  in  ventre  sa  mere,  and  afterwards  bom  alive,  or  in  case  every  such  son 
of  Sir  Henry  by  his  intended  wife,  as  should  be  living  at  the  death  of  Sir  Henry  and 
his  wife,  or  the  survivor  of  them,  or  born  after  the  decease  of  Sir  Henry,  should 
happen  to  die  before  any  such  son  should  attain  the  age  of  twenty-one  years,  then 
to  the  use  of  Sir  Henry,  his  heirs  and  assigns,  during  the  life  or  lives  in  being  for  which 
the  premises  then,  were  or  thereafter  might  be  held  and  enjoyed. 

The  issue  of  the  marriage  were  a  son,  John  Parker,  and  two  daughters, 
Catherine  (afterwards  married  to  C.  F.  Garstin),  and  Margaret  Sophia  (afterwards 
married  to  John  Strode),  who  all  survived  the  death  of  their  mother  in  1 750. 

[361]  John  Parker,  on  attaining  the  age  of  twenty-one,  in  the  beginning  of  the  year 
1766,  became,  under  a  conveyance  from  Sir  Henry  John  Parker,  dated  in  October 
1753,  tenant  in  fee  simple  of  one  moieW  of  certain  estates  situate  at  Hatch  in  the 
county  of  Wilts,  and,  under  the  will  of  John  Page,  his  maternal  grandfather,  tenant 
in  tail  of  the  other  moiety  of  those  estates ;  he  also  became  seised  (in  fee  simple)  of  a 
messuage  in  Shorter's  Court  in  the  city  of  London,  and  of  an  estate  tail  in  remainder 
in  the  estates  comprised  in  the  settlement  of  1741,  and  entitled  to  considerable  sums 
of  money  under  the  will  of  John  Page,  including  a  debt  due  to  Pagers  estate  from 
Sir  Henry  John  Parker  ;  and  he  soon  afterwards  levied  fines  and  sufiered  recoveries 
of  the  estates  devised  to  him  by  Page,  limiting  them  to  such  uses  as  he  should  by 
deed  or  will  appoint,  and  for  default  of  appointment  to  himself  for  life,  with  remainder 
to  his  father  Sir  Henry  John  Parker  in  fee.  By  his  will  dated  the  2d  of  August  1 769, 
John  Parker  devised  all  his  freehold  and  leasehold  estates  whatsoever  that  he  was 
seised  or  possessed  of,  or  was  or  should  be  entitled  unto,  in  reversion,  remainder, 
or  expectancy,  to  his  father  Sir  Henry  John  Pwker  and  his  assigns  for  his  life  ;  and 
after  nis  decease  he  gave  his  estates  in  Shorter's  Court,  and  the  moiety  of  his  estates 
at  Hatch,  and  all  other  his  real  estates  devised  to  him  by  the  will  of  his  late  grand- 
father John  Page,  to  Harry,  afterwards  Sir  Harry,  Parker,  and  Daniel  Fox,  in  fee, 
upon  certain  trusts  for  the  benefit  of  his  sisters  Catherine  and  Margaret  Sophia,  and 
tneir  issue.  He  also  devised,  after  the  decease  of  his  father,  the  manor  and  capital 
messuage  called  Talton,  with  the  estate  thereto  belonging,  the  farms  called  Treding- 
Um,  and  NcUand*s  farm,  in  the  parish  of  Tredington,  and  all  other  his  manors  and 
estates  in  Worcestershire  and  Warwickshire,  his  house  in  Salisbury  Court,  the  other 
moiety  of  his  estates  at  Hatch,  and  all  other  estates  whatsoever  which  de-[3623-s^oded 
or  came,  or  which  should  descend  or  come,  to  him  from  his  father,  to  his  two  sisters 
Margaret  and  Ann  Parker  (daughters  of  Sir  Henry  John  Parker  by  his  first  wife) 
their  heirs,  executors,  &c.,  for  ever,  as  tenants  in  common.  All  the  residue  of  his 
personal  estate  he  gave  to  his  father,  and  appointed  him,  if  he  survived,  sole  executor. 

After  the  date  of  his  will,  John  Parker  purchased  a  freehold  estate  at  Arnscott.,  in 
the  parish  of  Tredington,  and  by  a  codicil  dated  the  2d  of  September  1769,  noticing 
his  will,  he  devised  that  estate  to  his  father  Sir  Henry  in  fee  ;  and  reciting  that  his 
father  formerly  executed  a  bond  in  the  penal  sum  of  £2000  conditioned  for  the 
payment  of  £1000  with  interest  to  his  late  grandfather  John  Page,  whereof  the 
testator  was  entitled  to  one-third,  and  his  sisters  Catherine  and  Margaret  Sophia 
to  two-thirds,  he  declared  that  no  part  of  the  principal  or  interest  due  on  the  said 
bond,  or  on  any  other  bond  or  security,  should  be  paid  by  his  father,  but  that  the 
same  and  all  other  bonds  and  securities  should  be  delivered  up  to  him  to  be  cancelled ; 
and  he  enjoined  his  sisters  to  forbear  any  suit  or  prosecution  of  his  father,  on  account 
of  the  said  bond,  or  in  any  other  respect,  under  pain  of  forfeiting  all  bequests  in  their 
favour. 

John  Parker  died  in  September  1709,  unmarried  and  without  issue,  his  father, 
and  Margaret  and  Ann  Parker,  his  sisters  of  the  half  blood,  and  Catherine  Garstin 
and  Margaret  Sophia  Strode,  his  sisters  of  the  whole  blood  and  co-heiresses  at  law, 
surviving. 
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Sir  Henry  John  Parker,  on  the  death  of  his  son,  proved  his  will,  and  possessed 
himself  of  his  personal  estate,  and  entered  upon  and  enjoyed  during  his  life  the  estates 
devised  to  him  ;  and  in  May  1770  mortgaged  the  Amscott  estate  for  £900.  . 
-    [363]      his  will  dated  the  10th  of  November  1769,  Sir  Henry  John  Parker,  after  j 
directing  his  debts  to  be  paid,  devised  to  Henry  Parker  and  Daniel  Fox,  in  fee,  his  \ 
manor  of  Talton,  and  his  capital  messuage  or  tenement,  wherein  he  then  dwelt,  j 
called  Talton  house,  and  all  the  farms  and  tenements  thereunto  belonging ;  and 
all  other,  his  freehold  manors,  lands,  and  hereditaments  in  Worcestershire,  and 
Warwickshire  ;  his  freehold  house  in  Salisbury  Court ;  one  undivided  moiety  of  the 
manor  lands  and  hereditaments  situate  at  Hatch,  or  elsewhere  in  the  coimty  of  Wilts, 
which  descended  to  him  as  heir  at  law  of  the  family  of  the  Hydes  ;  and  all  other  ha 
freehold  estates,  whatsoever  and  wheresoever,  that  he  had  power  to  dispose  of; 
to  the  use  of  Parker  and  Fox,  their  executors,  &c.,  for  the  term  of  one  thousand  yean 
from  his  decease,  upon  the  trusts  thereinafter  declared  ;  with  remainder,  as  to  one 
undivided  moiety  of  all  the  premises,  to  the  use  of  his  daughter  Margaret  Parker, 
for  life,  with  limitations  to  her  first  and  other  sons  successively  in  tail  male,  and  as  to 
the  other  moiety  to  the  use  of  his  daughter  Ann  Parker,  with  like  limitations  to  her 
first  and  other  sons,  with  various  ulterior  remainders,  including  a  limitation  to  Sir 
WUliam  Parker  for  life,  and  to  his  first  and  other  sons  in  bail  male  ;  declaring  it  to 
be  the  meaning  of  his  will,  that  the  above-mentioned  estates  should,  after  the  decease 
of  his  daughters  Margaret  and  Ann  without  issue  male,  constantly  descend  to  the 
right  heir  male  of  the  Parker  family,  in  the  manner  he  had  above  limited  the  same,  as 
such  heir  male  would  inherit  his  title  ;  it  being  his  intent  that  such  his  estates  and 
title  should  descend  and  be  enjoyed  together  as  long  as  the  laws  of  England  would 
permit.    He  then  devised  to  Henry  Parker  and  Daniel  Fox,  all  his  leasehold  estates 
in  the  parish  of  Tredington  in  the  county  of  Worcester,  and  in  the  parish  of  Hampton 
in  Arden  in  the  county  of  Warwick,  and  all  [364]  other  his  leasehold  estates,  for  all  \ 
the  estates,  terms  of  years,  and  interests  that  he  should  have  therein  respectively  at  } 
the  time  of  his  decease,  subject  to  the  rents  and  covenants  in  the  several  original  lease 
or  leases  reserved  and  contained,  upon  trust  to  permit  the  same  persons  one  after 
another  respectively,  to  enjoy  his  leasehold  premises,  and  to  receive  the  rents  and  | 
profits  thereof,  in  the  same  manner  as  such  persons  would  by  his  will  be  entitled  to  his  | 
freehold  estates ;  it  being  his  intent  that  his  leasehold,  should  be  enjoyed  with  his  free-  | 
hold,  estates,  and  remain  to  the  same  persons  and  to  the  same  uses,  as  long  as  the  | 
laws  of  England  would  permit.  j 

The  testator  declared,  that  the  term  of  one  thousand  years  was  limited  to  Parker 
and  Fox,  on  trust  from  time  to  time,  by  sale  or  mortgage  of  the  freehold  and  leasehold 
manors,  messuages,  &c.,  or  with  the  rents  and  profits,  or  otherwise  as  tbe;^  should 
think  fit,  to  raise  such  sums  of  money  as  should  from  time  to  time  be  suflicient  and 
necessary  for  payment  of  his  just  debts  and  legacies,  or  any  part  thereof,  in  case  his 
personal  estate  should  be  insufficient  for  those  purposes ;  and  also  such  further  sums 
of  money  as  should  from  time  to  time  be  sufficient  and  necessary  to  pay  any  fines  for 
the  renewal  of  any  lease  or  leases,  or  putting  in  any  life  or  lives  in  the  place  of  such 
as  might  happen  to  drop  in  such  leasehold  premises,  or  any  part  thereof  ;  and  that 
all  such  new  leases  should  be  vested  in  Parker  and  Fox,  or  the  survivor  of  them,  his 
executors,  &c.,  upon  the  same  trusts  as  he  had  before  declared,  concerning  the  lease- 
hold premises  ;  and  that  in  case  the  several  sums  of  money  above  mentioned,  should  j 
be  paid  as  they  were  wanted,  by  the  person  or  persons  to  whom  the  immediate  rever-  ; 
sion  or  remainder  of  the  premises  expectant  on  the  term  of  one  thousand  years  should 
for  [366]  the  time  being,  belong  under  his  will,  then  the  said  monies  should  not 
be  raised  by  virtue  of  the  term,  but  the  said  term  should  cease  for  the  benefit  of  such 
person  or  persons. 

The  testator  then,  after  reciting  that,  by  the  will  of  John  Page,  late  of  Pulneif, 
Esq.  deceased,  several  sums  of  money  therein  particularly  mentioned,  were  given 
to  his  grandson,  the  testator's  late  son,  John  Parker,  his  executors  or  administrators, 
upon  the  contingencies  in  such  will  particularly  expressed,  declared  that  in  case 
any  sum  or  sums  of  money  should  become  due  and  payable  to,  or  vested  in,  the 
testator  (as  executor  of  his  said  son),  or  the  testator's  executors  or  administrators, 
by  virtue  of  the  said  will,  he  bequeathed  all  such  sum  and  sums  of  money,  as  he 
was,  or  might  be  entitled  unto,  or  have  a  power  of  disposing  of,  unto  Henry  Parker 
and  Daniel  Fme,  their  executors,  &c..  upon  trust,  us  soon  as  convenientfy  might 


Digitized  by  Google 


1  SWANS.  866. 


DILLON  V.  PARKER 


425 


be,  after  the  said  trust  money  should  become  vested  m  them,  by  virtue  of  his  will, 
to  invest  the  same  in  the  purchase  of  freehold  lands  or  hereditaments  in  the  counties 
of  Worcester  or  WanotcK,  which  when  purchased,  should  be  conveyed  to  Henry 
Parker  and  Daniel  Fox,  or  to  some  other  proper  trustees,  and  their  heirs,  upon  the 
trusts  and  for  the  uses,  &c.,  above  declared,  concerning  his  freehold  estates.  After 
farther  reoiting,  that  by  virtue  of  the  will  and  codicil  of  his  said  son  John  Parker, 
he  might  become  entitled  to  certain  devises  and  estates,  by  reason  of  certain  for- 
feituies  which,  would  become  vested  in  the  testator,  his  heirs,  executors  and 
administrators,  when  such  forfeitures  should  be  incurred ;  the  testator  devised  all 
the  freehold  and  leasehold  estates  and  hereditaments  which  he  could  or  might  be 
entitled  to,  by  virtue  of  the  will  and  codicil  of  his  said  son,  or  otherwise  howsoever, 
to  Henry  Parker  and  Daniel  Fox,  their  [366]  heirs,  executors,  &c.,  upon  the  trusts, 
and  for  the  uses,  &c.,  before  declared,  concerning  his  freehold  estates. 

The  testator,  after  some  pecuniary  legacies,  bequeathed  the  residue  of  his  personal 
estate,  to  his  daughters  Margaret  and  Ann  Parka;  and  appointed  them  executrixes. 

By  a  codicil  dated  the  18th  of  June  1771,  Sir  Henry,  in  the  event  of  the  death 
of  both  his  daufi^ters  Margaret  and  Ann  Parker,  without  issue  male,  limited  re- 
mainders to  his  daughters  Margaret  Sophia  Strode,  and  Catherine  Garstin,  and  their 
first  and  other  sons  in  tail  male,  to  take  effect  before  the  remainders  limited  by 
his  will ;  and  exempted  his  personal  estate  from  the  payment  of  his  debts  and  legacies, 
"  in  order  that  it  might  go  clear  to  his  executrixes. 

Sir  Henry  John  Parker,  died  in  October  1771,  leaving  his  daughters  Margaret 
and  Ann  Parker,  Margaret  Sophia  Strode,  and  Catherine  Garstin,  his  co-heiresses. 
On  his  decease,  Margaret  and  Ann  Parker,  proved  his  willj  and  entered  into  possession 
of  the  estates  devised  to  them  by  their  father  and  brother. 

Margaret  Parker  died  in  May  1785,  unmarried,  having  by  her  will  dated  Ist  May 
1780,  devised  to  her  sister  Ann  Parker  in  fee,  her  moiety  of  certain  estates  in  the 
counties  of  Leicester  and  Northampton,  inherited  by  her  and  her  sister  from  their 
mother,  her  moiety  of  the  Hatch  and  other  estates  in  Wiltshire,  devised  to  her 
sister  and  herself,  by  their  brother,  John  Parker  and  all  other  her  estates;  and 
appointed  her  sister  residuary  legatee  and  executrix. 

On  the  death  ot  Margaret,  Ann  Parker  entered  into  [367]  possession  of  the  whole 
of  the  estates  devised  to  her  by  her  father,  brother  and  sister.  By  her  will  dated 
the  1st  of  August  1811,  she  devised  among  other  estates,  the  dwelling-houae  in 
Salisbury  Court,  to  John  Joseph  Dillon,  Esq.,  and  his  heirs,  and  the  manor  and 
mansion-house  of  Talton,  the  farm  at  Tredvngton,  and  her  estates  at  Hatch,  to 
Harry  Parker,  father  of  Sir  WUliam  Parker,  in  fee,  and  appointed  Sir  William 
Parker  executor  of  her  will,  with  a  legacy  of  £500,  bequeathmg  the  residue  of  her 
personal  property  to  John  Joseph  Dillon  and  his  sister. 

Ann  Parker  died  on  the  26th  of  January  1814,  unmarried,  leaving /oAn  Joseph 
Dillon  her  heir  at  law,  and  Sir  William  Parker  proved  her  will.  The  devise  to 
Harry  Parker  lapsed  by  his  death,  in  the  life  of  the  testatrix. 

Xne  bill,  filed  by  Ifr.  DUlon  against  Sir  William  Parker,  stated,  in  addition 
to  these  facts,  that  Sir  Henry  John  Parker,  having  become  embarrassed,  applied 
to  his  son  John  Parker,  for  pecuniary  assistance,  proposing  that  his  son  should 
purchase  his  interest  and  reversion  in  the  estates  comprised  in  the  settlement  of 
1741  ;  that  some  agreement  in  writing  was  executed  between  them,  for  that  purpose, 
in  consideration  of  which,  and  of  a  conveyance  of  the  estates  to  be  made  by  Sir 
Henry,  his  son  agreed  to  pay  to  him  the  sum  of  £700,  and  an  annuity  of  £200  during 
his  life  ;  that  the  sum  of  £700  was  accordingly  paid,  by  means  of  which.  Sir  Henry 
was  enabled  to  make  an  arrangement  with  his  creditors ;  and  that,  in  pursuance 
of  that  agreement,  or  some  other  to  the  like  effect,  John  Parker  entered  into  posses- 
sion of  all  the  lands  described  in  the  settlement,  and  occupied  the  mansion-house 
at  Talton,  which  he  fitted  up  at  considerable  expense,  and  paying  or  allowing  all 
[368]  l^he  charges  of  housekeeping,  resided  there  as  the  owner  till  his  death  ;  that  he 
was  also  admitted  into  possession  of  the  house  in  Salisburt/  Court,  having  expended 
£1500  in  rebuilding  it ;  and  that  he  paid  other  sums  for  repairs  and  improvements 
of  the  settled  estates. 

The  bill  prayed,  a  declaration,  that  Sir  Henry  John  Parker,  by  accepting  the 
benefits  given  to  him  by  the  will  and  codicil  of  J  ohn  Parker,  hJs  son,  elected  and 
bound  himself  to  conform  thereto,  in  regard  to  tt^  doTises  contained  in  ^e*|8aid 
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will  of  the  settled  estates,  and  that  the  Pluntiff  was  entitled  to  those  estates ;  and 
that  the  Defendant  might  be  ordered  to  convey  or  release  the  same  to  the  PlunUfi, 
and  deliver  up  all  title  deeds,  &c.,  relating  thereto,  and  might  be  restrained  by 
injunction,  from  proceeding  at  law,  concerning  the  estates  in  question. 

The  Plaintiff  also  filed  a  supplemental  bill,  praying,  that  the  Defendant  migM 
elect  to  take  under  or  against  the  will  of  Ann  Parhsr  ;  and  that  the  Plainti£E  might 
be  quieted  in  the  possession  of  the  estates  at  Talton  and  TTcdington  ;  and  an  account 
of  the  rents  received  and  timber  cut  by  the  Defendant. 

The  answer  stated,  that  the  agreement  between  Sir  Henry  John  Parker  and 
his  son,  for  conveying  to  the  latter  his  father's  interest  in  the  settled  estates,  was 
subject  to  a  proviso  making  it  void  in  the  event  (which  afterwards  happened)  of 
the  death  of  the  son  in  the  life  of  bis  father ;  that  the  Defendant  believed  the  artielei 
of  agreement  had  long  been  lost,  and  that  Sir  Henry  John  Parker  always  considered 
the  will  of  his  son  as  void,  so  far  as  it  affected  to  devise  the  hereditaments  in  the 
county  of  Worcester  and  the  house  in  Salisbury  Court,  and  did  not  elect  to  take 
the  benefits  given  to  [369]  him  by  that  wilt  in  the  manner  in  which  they  were  thereby 
given  ;  admitted,  that  Sir  Henry  John  Parker  died  indebted,  and  that  his  legacies 
exceeded  the  amount  of  his  personal  estate,  and  were  discharged  by  means  of  a 
mortgage  of  the  leasehold  estates,  the  sum  advuiced  on  which  Ann  Parker  after- 
wards paid,  taking  an  assignment  to  herself ;  insisted,  that  Margaret  and  Ann 
Parker,  on  the  death  of  Sir  Henry,  took  possession  of  the  estates  as  his  devisees, 
claiming  under  his  will,  and  not  under  that  of  their  brother,  and  in  divers  deeds 
and  letters  admitted  that  they  claimed  in  that  character;  and  the  Defendant 
made  title  to  the  estates  under  the  limitation  in  the  will  of  Sir  Henry  John  Parker. 

The  deeds  and  letters  produced  in  support  of  the  Defendant's  allegation,  that 
Margaret  and  Ann  Parker  had  elected  to  take  under  the  will  of  their  father,  are 
fully  stated  in  the  judgment. 

The  articles  of  agreement  executed  between  Sir  Henry  John  Parker,  and  his 
son,  were  not  produced ;  the  secondary  evidence  of  their  contents  offered  by  the 
Defendant,  was  rejected  by  the  Court. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  G.  Wilson,  for  the  Plaintiff.  The  Plaintiff's  claim 
is  founded  on  the  will  of  John  Parker,  by  which  a  remainder  in  fee  (expectant  on 
the  decease  of  Sir  Henry  John  Parker),  in  the  estates  in  question,  isgiven  to  J/ar^arri 
and  Ann  Parker ;  to  the  latter  of  whom,  the  survivor  and  devisee  of  her  sister, 
the  Plaintiff  is  heir  at  law.  The  agreement  between  Sir  Henry  and  his  son  for 
conveying,  as  we  insist,  the  absolute  tee  simple  of  these  estates  to  the  son,  not  being 
in  evidence,  can  not  be  used  by  either  party ;  but  we  contend  that  validity  is  given 
to  the  son's  will  by  the  acts  of  Sir  [370]  Henry  amounting  to  an  election  to  take 
under  it.  It  is  a  familiar  principle  of  this  Court,  that  he  who  accepts  a  benefit 
under  a  deed  or  will,  must  confirm  the  whole  instrument,  conforming  to  all  its 
provisions,  and  renouncing  every  right  inconsistent  with  them.  Noys  v.  Mor- 
daunt  (2  Vern.  581).  Cowper  v.  Scott  (3  P.  W.  119).  Streatfield  v.  StreatfieU 
(Ca.  Temp.  Talb.  176).  Boughton  v.  Boughton  (2  Ves.  Sen.  12).  Villareal  v. 
Lord  Galimy  {Amh.  682;  1  Bra.  C.  C.  292,  n.).  Roberts  v.  Kingsley  {1  Ves.  Sen. 
238).  Allen  v.  Poulton  (1  Ves,  Sen.  121).  Bigland  v.  Huddleston  (3  Bro.  C.  C. 
285,  n.).  Finch  v.  Finch  (4  Bro.  C.  C.S8;  1  Ves.  Jun.  534).  Macnamara  v.  Jones 
(1  Bro.  C.  C.  481).  Blake  v.  Bunbury  (4  Bro.  C.  0.21;  1  Ves.  Jun.  514).  WUstm 
V.  Lord  John  Tovmshend  (2  Ves.  Jun.  693).  Broome  v.  Monek  (10  Ves.  609). 
Thelluson  v.  Woodford  (13  V"**-  209  ;  1  Doive,  249),  an  anonymous  case  before  Loid 
Rosslyn  (cit.  2  School.  &  Lefr.  267).  Birmingham  v.  Kirwan  (2  Schoal.  d  Lefr. 
444). 

The  first  question  in  this  case,  therefore,  is,  whether  Sir  Henry  elected  to  take 
under  the  will  of  his  son  1  On  that  question  the  evidence  is  conclusive.  By  virtue 
of  the  will  he  possessed  himself  of  the  residuary  personal  estate  of  his  son,  executed 
a  mortgage  of  one  real  estate,  and  received  the  rents  of  others,  to  none  of  which  he 
had  any  other  title  ;  and  no  part  of  the  debt,  from  the  payment  of  which  that  will 
protected  him,  was  ever  paid  In  addition  to  these  unequivocal  acts,  the  recitals 
of  his  own  will  are  incontrovertible  evidence  of  his  intention  to  claim  as  devisee 
and  legatee  of  his  son.  We  admit  that  the  Court  would  not  hold  a  party  bound 
by  acts  performed  in'ignorance  of  the  existence,  or  of  the  value,  of  his  respective 
rights  'iiJUM-t  there  is  no  pretence  of  such  ignorance  in  Sir  Henry ;  nor  can  it  be 
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material  that  he  [3711  survived  his  son  only  two  years ;  the  extent  of  benefit  which 
he  took  under  the  will,  not  the  validity  of  his  election,  was  affected  by  that  event. 
He  had  already  chosen  the  benefits  secured  to  him  by  that  will,  which  might  be 
greater  or  less  in  proportion  to  the  duration  of  his  life. 

The  effect  of  election  is  to  compel  a  renunciation  of  every  title  inconsistent  with 
the  instrument,  the  benefit  of  which  the  party  electa  to  take.  Claiming  in  one 
of  two  inconsistent  charaoters,  he  forfeits  all  the  rights  incident  to  the  other  ;  nor 
is  it  sufficient  that  he  makes  compensation  to  those  whom  his  election  disappoints; 
the  consequence  of  election  is  forfeiture.  Such  is  the  doctrine  of  Noys  v.  Mordaunt 
{2  Vern.  581) ;  and  though  in  some  cases  of  pecuniary  benefit  {cases  for  example 
on  the  custom  of  London,  the  children  of  a  freeman  claiming  either  as  legatees 
under  the  will,  or  under  the  custom  as  orphans),  the  Court  has  proceeded  on  a 
comparison  of  quantity,  only  one  instance  occurs  of  a  specific  devise  in  which  the 
doctrine  of  compensation  has  been  adopted,  Streatfield  v.  Slreatfield  {Ca.  Temp. 
Talb.  176.  See  the  decree  extracted  from  the  Register) ;  the  accuracy  of  we 
statement  of  the  directory  part  of  the  decree  in  that  case  may  be  reasonably  ques- 
tioned ;  it  is  certainly  contrary  to  the  opinion  intimated  by  Lord  Eldon  in  Green 
V.  Green  (2  Mer.  86.  It  was  stated  at  the  bar  that  this  case  ended  in  a  compromise), 
and  Titbits  v.  Titbits  (2  Mer.  96).  Sir  Henry  John  Parker  therefore  taking  the 
benefit  of  his  «on's  will,  renounced  all  rights  in  these  estates,  the  assertion  of  which 
would  have  been  inconsistent  with  its  provisions.  That  election  is  conclusive 
on  him,  and  on  his  representatives.  The  party  having  elected  is  not  allowed  at 
a  future  time  to  retract,  and  making  compensation  for  [372]  the  benefits  which  he 
has  enjoyed  under  the  will,  to  assert  rights  inconsistent  with  it.  Harvey  v.  Ashley 
(3  Atk.  607).  Butricke  v.  Broadhurst  (3  Bro.  C.  C.  88 ;  1  Ves.  Jun.  171).  Earl 
of  Northumherland  v.  Earl  of  Aylesford  {Amb.  540.  657.  S.  C.  under  the  title 
oi  Earl  of  Nortiiumberland  v.  Marquess  of  Granby,  1  Eden,  48  9).  Stratford  v.  PovxU 
(1  Ball  db  Beat.  23,  24).  In  this  instance  compensation  is  impracticable  ;  the  parties 
cannot  be  placed  in  statu  quo ;  the  amount  of  the  son's  residuary  personal  estate 
cannot  be  ascertained,  nor  is  there  any  fund  from  which  compensation  may  be  made. 

Sir  Henry  being  thus  irrevocably  bound  to  give  effect  to  the  will  of  his  son, 
assumes  a  power  to  alter  the  disposition  of  the  property,  and  by  his  own  will  attempts 
to  reduce  the  estates  in  fee  devised  to  his  daughters  Margaret  and  Ann,  to  estates 
for  life  only.  That  attempt  is  ineffectual.  At  Sir  Henry's  death,  Margaret  and  Ann 
were  clearly  entitled  to  the  fee  simple  in  these  lands,  under  the  limitations  in  their 
brother's  will,  to  which  Sir  Henry,  by  his  election,  had  given  validity.  To  this 
point,  therefore,  the  claim  of  the  plaintifi  is  clear ;  but  the  Defendant  retaliates 
the  argument  of  election,  and  insists  that  Margaret  and  Ann  Parker  elected  to 
abandon  their  rights  under  their  brother's  will,  and  abide  by  the  will  of  their  father. 
A  most  extraordinary  election ;  to  take  a  life  interest  in  the  very  estates  to  the 
fee  simple  of  which  they  were  already  entitled.  Election  supposes  distinct  benefits 
ab  objects  of  choice  ;  but  Sir  Henry's  will  conferred  no  benefit  on  his  daughters ; 
the  answer  admits  that  his  personal  estate  was  insufficient  to  discharge  his  legacies, 
and  the  inheritance  of  the  freehold  estates  was  already  vested  in  Margaret  and 
Ann  by  their  brother's  will.  To  such  a  case  the  doctrine  of  election  is  inapplicable  ; 
but  the  acts  alleged  by  the  Defendant  [373]  aro  not  sufficient  to  denote,  in  the 
daughters,  an  intention  of  recognising  the  validity  of  their  father's  will,  and  giving 
effect  to  it.  Possession  taken  is  for  this  purpose  wholly  insignificant :  they  were 
entitled  to  possession  in  all  events  ;  under  their  father's  will  as  tenants  for  life,  or 
under  their  brother's  as  tenants  in  fee.  What  act  evinces  their  intention  to  take 
possession  in  the  former  character  %  But  it  is  said,  the  deeds  executed  by  the  daughters 
amount  to  a  confirmation  of  their  father's  will.  The  deeds  were  not  executed  eo 
intuitu  :  the  object  was  to  raise  certain  sums,  or  to  ratify  certain  acts  of  the  trustees. 
Such  deeds  will  not  be  construed  as  amounting  to  a  species  of  indirect  and  collateral 
confirmation,  but  their  operation  will  be  confined  to  the  particular  purpose  for 
which  they  were  executed,  Innes  v.  Jackson.{\)  No  act  of  the  daughters  amounts 
to  an  explicit  recognition  of  their  father's  will,  and  it  is  clear  that  they  did  not  intend 
an  election,  or  understand  that  they  had  elected,  for  they  both  assumed  an  absolute 
power  of  devising  the  estates.  The  devise  of  Ann  Parker,  the  survivor  and  devisee 
of  her  sister,  being  defeated  by  the  death  of  ^ir  Harry  Parker  in  her  M%  the  fe« 
simple  vests  in  the  Plaintiff  as  her  heir. 
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fASSjtr.  Trjft  £r«  g^iMral  vordi.  *  iE  La  if«iu:ji  ami  ]eamAcid  eccates.'  deoote 
f»  ici:4T^'.tr'jn  to  gire  vfa^  vm  dtx  lm  ;  cb*  par^TTar  dei»  oc  eke  Tmltam  estates 
f^nrt  ta  a  'rb.oje  <icaem/ta^  fome  £>sa);«s  ki^tliusc.?'.  •rnni-i-iirr'^-  with  a  phnae 
-txhifut%  ervry  nojwt  ^.Tmpteheariai  bj  blocs  esueasrs  apaamxta  interpofled, 
*  wr.kh  }m  'ifritxwitd  or  come,  or  sL'-r-ki  <feaegi.'i  -ksu?  »  »rm  from,  lui  father " ; 
t'f^  inters.  Utfrtion,  vtkkh  b«  i&c«iKi«d  to  derae  in.  zat  TiicM  cssau,  k  ehherthe 
tTOmsL  whka  he  had  pfarcbaaed  ooder  the  aeneiBSLS  wxE;a  ££r  He%r§^  eontmgent 
on  th«  crent  of  mrrironhip,  or  the  ixuenst  wtitk.  vnbjas  chaS  agreement  m^ht 
d^i^wnd  to  him  a«  heir  to  hn  father.  The  eocuxi  cf-^n  ncchin^  to  aathoriae  the 
0/«jrt  ID  inierriR^an  intention  to  deriie  an  intenit  vhirh  was  noc  hvow^  Snppos- 
if.^  thiiU  the  vi!^  presented  a  caae  of  elcrtKo.  tKere  k  ik>  proof  that  Sir  Henr§  elected.  , 
That  be  en]OT«a  benefit*  nnder  the  vilL  ii  indeed  trnqnenkmable  ;  bat  he  also  \ 
aMierted  elainu  inconsiatent  with  it ;  in  the  absent  at  direct  eridence  on  either 
iTKJe.  the  CAM  pr««enta  indirect  eri^STSH^o^  00  boch  sides  ;  HHne  acts  denote  sn 
intention  to  tak^  under  the  will,  others,  an  intention  to  take  against  it.  On  what 
principle  ean  circumstances  thus  equirocal,  be  constiwd  into  election  1  The 
Otnrt  most  be  satisfied,  that  he  was  apprised  of  the  obligation  to  elect,  and  of  the 
Taliie  of  hifl  different  rights.  'Wake  r.  Wake  (3  Bra.  C.  C.  355  ;  1  Te*.  Jun,  335). 
The  mere  morti^age  is  not  conclusiTe  ;  in  an  unreported  ease  zdating  to  property  j 
near  Birmingham,  eren  the  sale  of  the  estate,  was  hdd  not  to  sonstitnte  election. 

Admitting  that  Sir  Henry  was  bound  to  elect,  and  had  elected  to  take  against 
the  will  of  his  son,  at  the  same  time  enjoying  benefits  under  it,  what  is  the  effect 
of  his  election  1  An  obligation  to  refund  the  two  years'  renta.  and  the  personal 
eitats  which  he  had  received  by  virtue  of  the  will,  and  to  pay  the  debt  from  which  it 
exempted  him.  Electing  to  retain  the  estate  against  the  will,  he  must  make  com- 
pensation for  the  benefitfl  which  he  had  taken  under  it.  In  Dashwood  t.  Peyton, 
Lord  Eldon  says, "  Where  a  case  of  election  is  raised,  it  does  not  give  a  right  to  retain 
the  thing  itself ;  though  it  may  give  a  right  to  compensation  out  of  something 
else."  (18  Ve$.  49.)  In  this  instance,  the  claim  to  compensation  is  nugatory ;  the 
Plaintiff  being  jointly  with  his  sister,  residaary  l^atee  <tf  Ann  ParJber,  who  was 
residuary  legatee  of  her  sister  Margant,  and  Mturgarel  and  Ann  being  executrixes 
and  residuary  legatees  of  Sir  Henrff,  the  Plaintiff  is  himself  the  owner  of  the  fund 
from  which  compensation  must  be  made. 

The  second  question  is  decisive  against  the  Plaintiff.    Sir  Henry's  will  raised 
a  case  of  election,  and  his  daughters  elected  to  take  under  it.   They  were  his  residuary  I 
legatees,  and  the  Plaintif!  cannot,  at  this  period,  [376]  he  permitted  to  represent,  j 
that  he  left  no  personal  property.    The  legal  estate  passed  under  Sir  Henry's  will  ; 
to  his  devisees,  and  the  enjoyment  has  been  conformable  to  the  legal  right ;  bad 
the  daughters  claimed  in  opposition  to  his  will,  they  must  have  required  a  convey- 
ance from  the  trustees.    By  numerous  solemn  acts,  they  recognised  their  father's 
will ;  acts  amounting,  if  not  to  election,  to  acquiescence  and  confirmation.   {N(Ae : 
The  substance  of  the  argument  for  the  defei^nt  on  this  point,  is  fully  stated  in 
the  judgment.)    It  is  not  now  competent  to  s  remote  relation  happening  to  be  heir, 
after  the  death  of  parties  interested,  and  the  loss  of  evidence,  to  question  a  dispodUon 
of  property  so  confirmed  ;  a  disposition  which  they  could  not  have  impeached  without 
a  gross  violation  of  good  faith. 

June  2,  The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  The  claim  of  the 
Plaintiff  is  confined  to  the  estates  originally  comprised  in  the  settlement  of  Octchff 
1741,  and  for  the  purpose  of  establishing  his  title,  the  bill  begins  with  stating,  as 
the  origin  of  it,  the  deeds  of  that  date,  by  which  the  estates  were  conveyed  to  the 
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use  of  Sir  Henry  John  Parker  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  himself  in  fee.  Under  that  settlement,  therefore,  on 
the  death  of  John  Parker,  the  son,  without  issue,  the  estates  became  the  absolute 
property  of  his  father  Sir  Henry  ;  the  Defendant  claims  as  his  devisee,  and  unless 
he  had  by  some  act  deprived  himself  of  the  power  of  devise,  the  equitable  estate  would 
be,  as  the  legal  estate  unquestionably  Is,  effectually  vested  in  tne  defendant.  The 
Plaintiff,  however,  undertakes  to  prove  that,  in  the  actual  circumstances,  the  will 
of  Sir  Henry  is  invalid,  and  that  the  estates  pass  by  the  will  of  John  Parker,  the 
son.  For  that  purpose,  two  propositions  must  be  e8ta-[377}~^iished,  6rst,  affirmatively, 
that  Sir  Henry  John  Parker  had  relinquished  his  right  of  disposition  over  his  own 
estates,  by  making  his  election  to  abandon  them,  on  accepting  the  benefits  given 
to  him  by  the  will  of  his  son;  next,  negatively,  that  the  daughters,  to  whom  Sir 
Henry  devised  a  life  interest  in  the  estates  to  which,  under  their  brother's  will, 
they  were  already  entitled  in  fee,  never  made  an  election  to  abide  by  the  will  of  their 
father,  in  opposition  to  that  of  their  brother.  It  being  clearly  admitted,  that  during 
the  joint  lives  of  the  father  and  the  son,  the  settlement  (unless  altered  by  contract) 
was  the  rule  between  those  two  parties ;  the  father  having  possession,  and  the 
right  of  possession  during  his  life,  with  a  remainder  in  fee,  the  son  had  no  title  to 
the  immediate  enjoyment  of  the  estate,  unless  he  acquired  it  by  an  agreement  with 
his  father.  The  plaintiff  has  endeavoured  to  establish  that  such  an  agreement 
was  concluded,  and  that  Sir  Henry,  who  appears  to  have  been  in  embarrassed  circum- 
stances, for  a  sum  of  £700,  and  an  annuity,  parted  with  his  interest  in  the  estate. 
It  is  in  evidence  that  the  son,  after  he  attained  the  age  of  majority  in  1766,  actually 
occupied  the  house  at  Talton,  expended  considerable  sums  on  the  repairs  of  the  house 
in  Salisbury  Court,  and  performed  other  acts  which  denote  possession  of  the  estate 
during  the  life  of  his  father  ;  payment  of  the  sum  of  £700  is  not  proved,  and  though 
both  parties  admit  the  existence  of  an  agreement,  neither  has  been  able  to  produce 
it,  or  to  offer  to  the  Court  satisfactory  secondary  evidence  of  its  terms ;  one  side 
representing  it  as  an  absolute  surrender  of  his  rights,  by  the  father,  the  other,  aa 
qualified  with  a  condition  that  the  estate  should  revert  to  him  in  the  event  of  his 
surviving  his  son.  On  this  subject,  the  great  lapse  of  time  renders  it  impossible  to 
ascertain  the  truth.  I  was  of  opinion,  that  the  evidence  tendered  by  the  De- 
[378]-fendant,  of  the  existence,  the  loss,  and  the  terms  of  the  agreement,  was  not 
sufficient ;  the  Court  is,  therefore,  deprived  of  the  light,  which  a  knowledge  of  its 
contents  would  have  afforded ;  but  the  PlaintiH,  who  is  bound  to  establish  a  clear  case, 
certainly  cannot  assume,  without  proof,  that  his  statement  is  correct.  Unless  by 
the  agreement.  Sir  Henry  surrendered  his  reversion  in  fee,  it  would  not  enable  the 
son  to  make  an  absolute  disposition  of  the  estate.  Without  knowing,  therefore, 
the  particulars  of  that  transaction,  the  Court  finds,  as  the  first  instrument  proved  in 
the  cause,  the  will  of  the  son,  dated  the  2d  of  August  1769,  followed  by  a  codicil  of 
the  2d  of  September  In  the  same  year.  By  that  will,  John  Parker,  who  had  acquired 
considerable  property  as  devisee  and  legatee  of  his  grandfather  Page,  first  devised 
to  his  father  for  life,  all  the  estates  of  which  he  had  power  to  dispose,  and  after  a 
limitation  in  favour  of  his  sisters  of  the  whole  blood,  on  which  no  question  arises, 
he  proceeds  to  give  the  Tallon  estates  and  other  premises  by  name,  concluding  with 
a  general  description  of  a  singular  nature,  "  all  his  estates  which  had  descended, 
or  which  should  descend  or  come  to  him  from  his  father  "  ;  an  extraordinary  refer- 
ence, in  an  instrument  executed  during  his  father's  life,  to  estates  which  had  already 
descended  from  him  ;  but  the  will  was  evidently  prepared  under  a  doubt,  whether  he 
should  not  survive  his  father;  he  provides  for  both  events,  nominating  as  his  executor, 
his  father  if  surviving,  and  substituting  others  in  case  of  his  death  ;  and  anticipating 
a  descent  which,  in  his  apprehension,  would  render  the  devise  valid,  he  gives  the 
estates  to  his  sisters  of  the  half  blood  In  fee.  The  Plaintiff,  as  their  heir  claims  by 
this  devise.  John  Parker  died  in  October  1769,  and  under  his  will,  supposing  the 
settied  estates  to  pass  (he  seems  to  have  imagined  that  he  had  power  to  dispose  of 
them,  and  it  may  therefore  be  [379]  contended,  that  they  are  included  in  the  first 
devise).  Sir  Henry  became  entitled  to  a  life  interest  in  those  estates  (an  interest 
which  he  had  already),  to  a  life  interest  in  any  other  freehold  estates  of  his  son, 
and  to  the  absolute  interest  in  his  personalty.  By  his  codicil,  the  son  devises  to 
his  father  in  fee,  the  AmscoU  estate,  acquired  since  the  date  of  his  will :  and  directs 
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that  his  father's  bond  for  the  payment  of  £1000  should  be  cancelled,  and  that  hii 
sisters  should  forbear  all  suit  against  his  father,  under  the  penalty  of  forfeiting  the 
benefits  conferred  on  them  by  his  will. 

In  these  circumstances  it  is  insisted  by  the  PlaintifF,  that,  after  the  death  of  bU 
son,  Sir  Henry  ought  to  have  been  put  to  nis  election  ;  that  the  son  having  assumed 
to  dispose  of  an  estate  which  b  longed  to  his  father,  to  whom  he  had  given  valuable 
property,  it  was  not  competent  to  the  father  at  once  to  take  the  benefit  of  the  vill, 
and  to  defeat  it.   From  the  undisputed  principle,  that  no  one  can  fruBtrate  an 
instrument  under  which  he  claims.  Sir  Henry  might  clearly  have  been  put  to  hiB 
election  ;  but  the  FlaintifE  maintains  that  he  luis  actually  elected.  Supposing 
that  lection  implies  intention,  a  voluntary  relinquishment  by  Sir  Henry  of  the 
sett  ed  estates,  an  acceptance  of  the  benefits  given  by  the  son  at  the  price  of  renounc- 
ing his  own  property,  and,  as  the  term  election  .  eems  to  denote,  a  preference  of  one 
estate  as  matter  of  cnoice ;  is  the  fact  of  election  so  clearly  established  that  the  Court 
will  be  authorised  in  acting  on  that  assumption  1   It  seems  difficult  to  prove  all  the 
circumstances  necessary  to  constitute  an  election  ;  that  Sir  Henry  was  apprised  ctf 
the  n  cess  ty  of  electing ;  that,  knowing  that  he  could  not  hold  both  the  property  to 
which  he  was  previously  entitled,  and  that  which  was  gi^en  to  him  by  his  son,  he 
voluntarily  abandoned  tne  former  and  took  the  latter.   That  he  proved  the  [380] 
of  his  son,  and  entered  on  the  estaies  devised  to  him,  is  not  sufficient.    Did  he  not 
exercise  dominion  ver  his  own  estates  as  if  the  son  had  not  devised  them  1  Taking 
both  estates,  enjoying  that  which  was  his  own,  and  also  that  given  to  him  by  his  son, 
how  ( an  it  be  said  that  he  relinquishes  one  and  electa  to  take  the  other  1  E^i  he 
not  rathe  elected  to  take  both  t  It  .s  clear  that  he  thought  the  power  of  di^xuition 
which  hii  son  had  assumed  over  his  estates  was  in  the  actual  circumstances  mopers- 
tive  ;  either  that  it  was  to  take  effect  only  in  the  event  of  the  son's  surviving,  or  | 
that  fo.'  some  oth^r  reason  he  was  not  bound  to  .submit  to  it ;  for  in  less  than  six  j 
weeks  from  the  death  of  the  sun,  in  the  next  month  ufter  proving  his  will,  on  the 
10th  of  November  1769,  he  mak  s  his  own,  containing  a  full  di  position  of  his  estates, 
long  and  elaborate  limitations,  settling  them  on  his  daughters  Margaret  and  Ann  , 
for  their  lives,  with  successiv  remainders  to  their  issu  and  other  branches  of  the  I 
family,  not  considering  himself  bound  by  the  devise  which  his  son  had  made  to  the  | 
same  daughter  >  in  fee.  That  was  not  relinquishing  th  estates,  but,  as  ar  as  choice 
w^B  concerned,  asserting  a  right  to  dispose  of  th  m,  and  an  actual  disposition  ;  the  j 
same  colicitor  prepares,  and  the  same  witnesses  attest,  bo;h  wilb  ;  evidently  no  one 
conceiving  that  one  instrument  deprived  Sir  Henry  of  the  power  to  make  the  other.  | 
With  reference  to  intention,  therefore,  the  evidence  contain. d  in  these  transactions,  i 
of  his  intention  to  retain  his  own  i  state,  is  at  least  as  strong  as  the  evidence  of  his 
intention  to  accept  the  property  given  to  him  by  his  son,  derived  from  the  mortgage 
and  other  acts  of  ownership  txerci^ed  over  it ;  how  then  can  the  Court  declare 
that  he  elected  to  tako  one  and  n  nounce  the  other  1   The  utmost  that  can  be  con- 
tended is  that  he  has  no  r  gh .  to  enjoy  both  ;  that  he  was  bound,  and  that  the 
daughters  might  have  compelled  him,  to  make  an  elec-[38lM^°'^  '>        ^^^7  ^'^^ 
no  measure  for  that  purpose  ;  and  in  the  short  interval,  about  two  years,  which 
elapsed  between  the  death  of  his  son  and  his  own,  the  acts  of  Sir  Henry  are  equivocal, 
manifesting  as  much  design  to  retain  one  es  ate  as  to  accept  the  o  her. 

The  i>oint  made  b^i^  the  plaintiff  is,  that  acceptance  bmds,  and  operates  forfeiture 
without  reference  to  intent.  It  is  said  that  Sir  Henry  accepting  nis  son's  gift,  b^ 
that  act  renounced  his  own  estate  ;  that  is  not  ele^  tion,  but  forfeiture  :  if  such  u 
the  effect  of  acceptance,  even  though  in  ignorance  that  it  was  not  competent  to  the 
party  to  retain  both  benefits,  but  that  on  taking  one,  the  consequence  of  law  was 
that  he  renounced  the  other,  then,  by  inadvertence  without  choice,  an  estate  may  be 
lost ;  but  in  all  cases  of  election  the  Court  is  anxious,  while  it  enforces  the  rule  of 
equity,  that  the  party  shall  not  avail  himself  of  both  his  claims,  still  to  secure  to 
him  the  option  of  either  ;  not  to  hold  him  concluded  by  equivocal  acts  performed 
perhaps  in  ignorance  of  the  value  of  the  fund^ ;  a  principle  strongly  illustrated  by 
th  decision  m  Wake  v.  Wake.  The  lule  of  the  Court  is  not  forfeiture  but  election ; 
utrum  horum.  What  acts  will  amount  to  election,  what  length  of  time,  is  matter 
of  more  doubt.(3)  If  1  am  to  determine  it  as  a  question  [3Cffi]  of  fact,  I  feel  grest 
difficulty  in  saying  that  Sir  Henry  ever  meant,  or  even  thought  that  he  was  bound 
to  I  lect ;  [383]  miether  his  acts  would  have  concluded  him,  had  his  daughters 
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insisted  during  bis  life  tbat  he  had  made  his  [3841  election,  is  a  verr  different  inqmrj ; 
but  it  may  be  doubtful,  whether  on  his  death  the  daughters  had  any  [386]  farther 
right  than  that  of  requiring  his  representatives  to  make  their  election.  On  that 
point,  the  Court  has  intimated  a  disposition  to  hold,  that  if  the  representatives  of 
those  who  were  bound  to  elect,  and  who  have  accepted  benefits  under  the  instrument 
imposing  the  obligation  of  election,  but  without  explicitly  electing,  can  ofier  com- 
nsation  and  place  the  other  party  in  the  same  situation  as  if  those  benefits  had  not 
en  accepted,  they  may  renounce  them,  and  elect  for  themselves.  (2  Bro.  C.  C.  '6  ; 
2  Schoales  &  Lefr.  268  ;  but  see  2  Ves.  Sen.  593,  525.)  If,  therefore,  immediately 
on  his  death  it  had  been  contended  that  Sir  Henry  had  elected,  and  was  bound  to 
relinquish  the  settled  estates,  it  would  have  been  a  question,  whether  his  repre- 
sontatives  might  not  have  claimed  a  right  to  make  their  own  election,  rendering 
satisfaction  for  the  benefits  which  he  had  enjOTed.  ^is  first  part  of  the  case  is  full 
of  difficulty.  The  Plaintiff,  who  desires  the  Court  to  deprive  the  Defendant  of  his 
legal  estate,  is  bound  to  establish  an  indisputable  title  ;  he  must  show  that  the  son 
P98-[386]-se88ed  power  to  devise  the  estate,  or  that  Sir  Henry  elected  to  abide  by  his 
will ;  the  bill  is  not  framed  for  the  purpose  of  putting  Sir  Henry's  representatives 
to  election,  and  the  fact  of  election  by  him  is  negatived  by  his  will  made  immediately 
after  the  death  of  his  son.  The  argument  which  represents  lapse  of  time  and  acts 
performed  as  conclusive,  without  regard  to  intent,  is  subject  to  great  difficulties. 

These  difficulties,  the  second  point  in  the  case  renders  it  quite  unnecessary  to 
encounter  ;  for,  asstmiing  that  Sir  Henry  made  his  election  to  abide  by  the  will  of 
his  son,  may  not  every  argument  which  establishes  that  conclusion  be  applied  with 
tenfold  force  to  the  conduct  of  the  daughters  after  his  decease  f  Bv  his  will  of  the 
10th  of  November  1769,  Sir  Benry  devised  all  the  estates  to  which  he  was  entitled, 
including  therefore  the  Amseott  estate  and  the  leaseholds,  to  trustees  to  the  use  of 
his  daughters,  Margaret  and  Ann,  for  life,  with  remainder  to  their  issue,  and  ulterior 
remainders  to  other  branches  of  the  family  ;  but,  in  preference  to  all  these  limitations, 
he  created  a  term  of  1000  years  for  raising  a  sum  to  defray  his  debts  and  legacies  ; 
and  his  codicil  expressly  states,  that  that  sum  was  to  be  applied  in  exoneration  of  his 
personal  estate,  in  order  that  it  might  go  free  to  his  executrixes  Margaret  and  Ann, 
the  primary  objects  of  his  bounty.  These  instruments,  therefore,  import  to  confer 
on  his  daughters  very  considerable  benefits,  both  real  and  personal.  The  second 
codicil  was  dated  the  18th  of  June  1771,  and  Sir  Henry  died  on  the  8th  of  October 
following.  Then,  at  the  latest,  his  daughters  were  put  to  their  election ;  for  it  is 
quite  clear  that  they  were  then,  if  ever,  entitled  to  the  settled  estates  in  fee  under  the 
will  of  the  son,  and  to  a  life-interest  only  in  the  same  estates  under  the  will  of  their 
father.  If  they  claimed  under  the  latter,  they  were  entitled  also  to  Sir  Henry's 
personalty,  [387]  and  to  a  life  interest  in  the  Arnscott,  and  in  any  other  real,  estate 
of  which  he  was  seised. 

It  is  difficult  to  suppose  that,  situated  as  they  were,  they  would  omit  to  have 
recourse  to  professional  assistance  for  information  ;  an  opinion  was,  in  fact,  given 
that  they  were  bound  to  elect ;  but  without  adverting  to  that  circumstance,  the 
probability  is,  that  they  were  apprized  of  their  obligation.  Knowing  then  that 
they  must  elect,  what  election  have  they  made  1  Have  they  claimed  under  the 
will  of  their  father,  or  of  their  brother  1  On  this  subject  every  principle  of  argument 
used  to  induce  the  Court  to  pronounce,  as  matter  of  fact,  an  election,  in  the  first 
Distance,  by  Sir  Henry,  concurs  to  prove  that  the  daughters  elected  to  abide  by  his 
vill,  and  reject  that  of  the  son ;  for  it  is  established,  not  upon  mere  presumption, 
but  by  direct  proof,  that  they  expressly  and  unequivocally  renounced  their  character 
of  devisees  in  fee,  and  adopted  tne  character  of  devisees  for  life.  Sir  Henry  never 
eMlicitly  abandoned  hia  own  estate  ;  that  dereliction  is  alleged  only  as  matter  of 
inference  from  his  acceptance  of  the  alternative  benefits  ;  but  the  daughters,  adult 
and  competent,  by  a  series  of  explicit  deeds,  assume  the  estates  devised  by  their 
father  in  the  character  of  tenants  for  life  constituted  by  that  devise  ;  a  title  totally 
inconsistent  with  their  claim  as  tenants  in  fee  of  the  same  estates  under  the  will  of 
the  son. 

Their  first  act  towards  determining  the  question,  whether  they  were  tenants 
for  life,  under  the  will  of  their  ^ther,  or  tenants  in  fee,  under  that  of  their  brother, 
u^the  execution  of  certain  deeds,  dated  the  14th  and  15th  of  April  1772.  It  had 
wcome  necessary  to  raise  the  sum  of  £1100  for  paying  a  fine  to  the  Bishop  of  Wor- 
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cesUr,  on  renewing  the  lease  of  that  part  of  the  settled  estates  which  was  leasehold ; 
two  of  the  lives,  on  which  [388]  t'he  existing  lease  was  held,  having  failed.  Sir  H&My's 
will  created  the  term  of  one  thousand  years  for  the  express  purpose  of  raising  money 
to  pay  the  fines  on  renewal.  The  PhintiS  in  the  character  of  heir  of  the  tvo  « 
daughters,  and  having  no  right  which  they  had  not,  insists  that  this  will,  and, 
therefore,  the  term  which  it  attempted  to  create,  is  void  quoad  the  settled  estates. 
What  is  the  first  act  to  show  that  the  daughters  so  consiaered  it  1  These  deeds  of 
April  1772,  executed  by  both  Margaret  and  Ann,  in  which  they  begin  by  describing 
themselves  as  devisees  for  life,  under  their  father's  will;  and  in  which,  the  trusteea 
of  the  term  are  joined,  as  having  the  interest  in  the  term,  by  the  description  of 
trustees  named  in  the  will  of  Sir  Henry  John  Parker ;  an  open  assumption  of  the 
character  of  devisees  for  life,  and  recognition  of  their  father's  will  as  a  valid  instru- 
ment. To  whom  is  the  right  of  redemption  reserved  1  It  may  be  said,  that  the 
daughters  concurred  in  the  mortgage  only  for  the  purpose  of  raising  money,  and 
that,  subject  to  the  claim  of  the  mortgagee,  their  interest  remained  unchanged. 
On  that  supposition,  they  alone  were  entitled  to  redeem ;  but  the  right  of  redemption 
is  expressly  reserved  to  them,  or  the  persons  entitled  under  the  will  of  Sir  Beniy. 
Can  that  reservation  be  reconciled  with  the  argument,  that  the  right  to  redeem 
belonged  absolutely  to  the  daughters,  and  could  not  belong  to  any  one  by  virtue  of 
that  will  1  The  deeds  contain  a  covenant  that,  as  long  as  the  interest  is  regularly 
paid,  the  persons  entitled  under  the  will  and  codicil  of  Sir  Henry  shall  quietly  enjoy ; 
another  direct  acknowledgment  of  his  will  as  the  rule  of  property.  These  deeds 
executed  under  the  hands  and  seats  of  the  daughters,  in  the  year  ensuing  the  death 
of  their  father,  are  a  strong  manifestation  of  their  intent  to  adopt  the  character  of 
devisees  for  life,  and  to  admit  all  the  disposition  which  their  father  had  made  of 
their  estates.  [389]  If  such  was  their  choice,  however  contrary  to  their  interest, 
those  claiming  undier  them  are  bound  by  it. 

Next  follow  the  deeds  of  the  21st  and  22d  of  Ma^  1773,  to  which  Margaret  and 
Ann  are  parties,  reciting  that  Sir  Henry  John  Pa/rka"  had  mortgaged  the  Arnscolt 
estate,  which  he  took  under  the  codicil  of  his  son  (a  life-interest  in  the  equity  of 
redemption,  having  been  devised  by  Sir  Henry  to  Margaret  and  Ann,  who  had  no 
title  to  it,  except  from  his  will),  and  conveying  that  estate  to  a  purchaser,  who  had 
discharged  tlie  original  mortgage,  and  advanced  an  additional  sum,  constituting 
a  total  of  £1350  as  the  price.  These  deeds,  one  transferring  the  fee,  and  the  other 
the  term  of  1000  years,  afford  unequivocal  evidence  of  the  Section  of  the  daughters 
to  take  that  estate ;  and  to  take  it  as  devisees  for  life :  a  manifest  assumption  of 
property  by  virtue  of  their  father's  will  It  is  material  also  to  recollect,  for  what 
purpose  the  money  was  raised.  After  payment  of  the  mortgage,  a  surplus  of  about 
£400  remained,  which,  added  to  the  sum  of  £2980  obtained  by  the  subsequent 
mortgage  of  Sir  Henry's  estate,  was  applied  in  discharge  of  his  (ubts  and  legacies. 
It  has  been  said,  that  he  left  no  personal  estate  ;  but  it  clearly  appears,  that  that  sum 
of  about  £3300  constituted  (with  the  single  exception  of  one  deot  of  £5)  the  amount 
of  his  debts  and  legacies,  and  being  thus  defrayed  from  his  real  estate,  if  Sir  Henry 
left  any  personal  property  whatever,  any  articles  of  furniture,  &c.,  the  whole  devolved 
without  deduction,  to  his  residuary  legatees.  In  March  1775,  follows  the  mortgage 
to  which  I  have  referred,  iat  raising  the  sum  of  £2980  on  the  security  of  a  long  term 
of  years,  with  a  like  reservation  of  the  equity  of  redemption ;  the  estates  being 
evidently  considered  as  passing  under  the  will  of  Sir  Henry,  unaffected  by  that  of  his 
son.  fifere,  therefore,  are  repeated  [390]  deeds,  all  treating  the  father's  will  as  a 
valid  instrument,  by  which  his  daughters  chose  to  abide.  This  mortgage  having  been 
assigned  in  1777,  was  again  assigned  on  the  21st  of  June  1794,  to  Doctor  Kenrvk, 
in  trust  for  Mrs.  Ann  Parker,  recognising,  in  the  strongest  way,  the  vaUdity  of  the 
title  under  which  it  was  made.  In  April  1798,  by  another  deed,  to  which  Mrs.  Ann 
Parker  is  a  party,  reciting  that  Margaret  and  Ann,  as  devisees  for  life,  had  paid  out 
of  the  rents  all  interest  due,  the  mortgage  is  once  more  assigned.  On  the  2l8t  of 
April  1777,  a  deed  was  executed  by  both  the  sisters,  describing  them  as  devisees  for 
life  of  the  estates  devised  by  Sir  Henry  ;  a  deed  of  indemnity,  ratifying  all  antecedent 
conveyances,  and  all  acts  done  in  furtherance  of  the  will  of  their  father ;  executed 
by  all  parties,  to  prevent  dispute  and  litigation.  Can  it  be  doubted  then,  that  they 
designed  to  give  validity  to  the  transactions  under  bis  will  % 

It  has  been  insisted,  that  all  this  is  confirmation  of  particular  acts  only ;  parw 
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recognition,  as  in  the  case  stated  by  Sir  William  Gra'nt.{i)  That  case  has  no 
[391]  application  to  the  present.  The  parties  here,  were  cognisant  of  their  rights, 
professional  advice  had  been  [3^]  taken  on  the  subject,  the  deeds  were  not  &Kecuted 
in  iguorance,  nor  are  they  equiTocat.  It  cannot  be  contended,  that  they  were  not 
meant  for  the  purpose  of  declaring  the  intention  of  the  daughters,  that  their  father's 
will  should  be  estaolished.  Margaret  Parker,  [393]  the  elder  daughter,  died  in  1785, 
having  devised  to  her  sister,  all  her  property,  specifying  one  moiety  of  the  Hatch. 
estate,  which  she  derived  from  her  brother  ;  a  specification  aSording  tolerably 
strong  evidence,  that  she  possessed  a  knowledge  oi  her  brother's  will.  In  1811, 
Ann  Parker  devised  the  Talton  estate  to  the  person  who  would  have  been  entitled 
to  it  under  the  will  of  Sir  Henry ;  the  Plaintiff  claiming,  not  by  any  intention  of  the 
testatrix  in  his  favour,  but  as  her  heir,  on  failure  of  the  devise.  These  acts,  it  may 
be  said,  show  a  dispositioa  to  abide  by  the  will  of  the  son ;  but  when  in  so  many 
other  transactions  with  third  persons,  the  daughters  had  recognised  their  title  as 
devisees  for  life,  could  they  after  so  long  an  interval,  assume  another  character  1 
Can  the  Plaintiff,  insisting  that  it  Wiis  not  competent  to  Sir  Henrp,  to  claim  against 
his  son's  will  at  the  expiration  of  a  month  from  his  death,  maintain  th-t  in  1811, 
after  the  lapse  of  forty  years,  Mrs.  Ann  Parker  might,  in  defiance  of  these  repeated 
deeds,  [394]  assert  her  claim  under  the  will  of  the  son  1  The  letters  of  Mrs.  Ann 
Parkerto  Sir  ^arryParA;«r,  concur  to  prove  that  she  elected  to  take  under  her  father's 
will.  (The  Master  of  the  Bolls  here  read  her  letters  of  the  10th  of  March  1800,  and 
the  Sth  of  SepUmber  1306.) 

On  this  evidence,  I  am  of  opinion,  that  the  Plaintiff  has  not  established  the  second 
proposition  on  which  his  title  depends,  namely,  that  the  daughters  never  elected  to 
take  under  their  father's  will.  I  cannot  pronounce  the  equitable  right  of  the  Plain- 
tiff, which,  if  it  exists  at  all,  existed  in  those  ladies  forty  years  ago,  so  clearly  proved, 
as  to  authorise  me  to  make  the  declaration  prayed  against  the  legal  estate  of  the 
Defendant.  That  legal  estate  has  constantly  remained  with  the  title,  which  the 
Plaintiff  seeks  to  impeach,  by  establisliing  a  di^osition,  the  validity  of  which  requires 
the  supposition  of  facts,  of  which  I  find  no  sufficient  evidence.  So  much  of  the  bills, 
therefore,  must  be  dismissed.  With  respect  to  the  supplemental  bill,  which  calls  on 
the  Defendant  to  make  his  election  of  taking  under  or  against  the  will  of  Mrs.  Ann 
Parker,  and,  IE  he  retains  the  house  in  Salisbury  Court,  to  relinquish  the  legacy  of 
£500,  to  that  relief  the  Plaintiff  is  entitled.(5) 

AjEter  concluding  his  judgment,  the  Master  of  the  Bolls,  referred  to  Cooks  and 
Hdlier  (1  Ves.  Sen.  234),  as  a  case  in  which  the  party  was  bound  by  the  title  which  he 
had  assumed. 

[395]  "  His  Honour  doth  order,  that  the  Plaintiff's  bills  (except  so  much  of  the  sup- 
plemental bill,a8  prays [396]  that  the  Defendant  may  elect,  whether  he  will  take  under 
or  against  the  will  oi  Ann  Parker  in  the  plead-[397]~ii^B  named),  do  stand  dismissed 
out  of  this  Court;  and  the  Defendant  Sir  William  Parker,  by  his  counsel,  [398]  now 
electing  to  take  against  the  will  of  the  said  Ann  Parker,  the  premises  in  Salisbury 
Court,  London,  therein  [399]  mentioned,  to  be  devised  to  the  Plaintiff,  His  Honor 
doth  declare,  that  the  Defendant  is  bound  to  relinquish  [400]  the  l^acy  of  £500  by 
the  said  will,  given  to  him,  and  that  he  is  bound  to  account  for  the  personal  estate  of 
[401]  the  said  testatrix,  without  retaining  the  same ;  and  His  Honor  doth  order  and 
decree,  that  the  said  Defendant  [402]  Sir  WiZliam  Parker,  be  let  into  possession  of  the 
said  house  and  premises  situated  in  Salisbury  Court,  in  the  [403]  pleadings  mentioned, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court,  as  there  shall  be 
occasion.    Reg.  Lib.  A.  1817,  fol.  1893-1900.    (See  Gretton  v.  Haward,  1  Swans. 


(1)  16  Ves.  356  ;  reversed  on  appeal,  1  Bligh,  104,  and  see  Ciiolmondeleu  v. 
Clinton,  2  Mer.  350-357,  and  the  cases  cited,  p.  209,  233,  234,  273,  329,  to  which 
may  be  added  Baden  v.  Earl  of  Pembroke,  2  Vem.  62,  213  ;  1  P.  W.  281,  and  the 
dictum  Mos.  257. 

(2)  That  case  on  the  question  of  election  is  not  reported,  but  is  referred  to  in 
Lady  Cavan  v.  Pulteney,  2  Ves.  Jun.  544;  3  Ves.  384.  Hinchcliffe  v.  Hinchcliffe, 
3  Ves.  516.  Pole  v.  Lord  Somers,  6  Ves.  309.  Druce  v.  Denison,  6  Ves.  385  ;  and 
the  proceedings  are  stated  in  the  report  of  the  appeal  on  the  subsequent  question 
of  conversion.   Pulteney  v.  Earl  of  Varlington,  7  Bro.  P.  C.  ed.  Tond.  530. 
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(3)  A  party  bound  to  elect  is  entitled  first  to  ascertain  the  value  of  the  fundi 

Newman  v.  Newman.  1  Bro.  C.  C.  186.  Boynton  v.  Boynton,  1  Bto.  C.  C.  445. 
Wake  V.  Wake,  3  Bro,  C.  C.  255  ;  I  Ves.  Jun.  335.  WAtiHer  v.  WebsUr,  2  Yes.  Jan. 
371.  Chalmers  v.  Storil,  2  Ves.  de  Beam.  222.  Hender  v.  iiose,  3  i*.  W.  124.  n. 
And  for  that  purpose  may  sustain  a  bill  to  have  all  necessary  accounts  taken,  Butricke 
V.  Broadhurst,  3  Bro.  C.  C.  88 ;  1  Ves.  Jun.  171.  Pusey  v.  Desbouverie,  3  P.  ff.  316. 
And  election,  under  a  misconception  cf  the  extent  of  claims  on  the  fund  elected,  ia  not 
conclusive.   Kidney  v.  Cousanuiker,  12  Ves.  136. 

What  acta  of  acceptance  or  acquiescence  constitute  an  implied  election,  must  be 
decided  rather  by  the  circumstances  of  each  case  than  by  any  general  principle.  The 
questions  are,  whether  the  parties  acting  or  acqu  iescing  were  ccgnisant  of  their  rights ; 
whether  they  intended  election ;  whether  they  can  restore  the  individuals  affected 
by  their  claim  to  the  same  situation  as  if  the  acts  had  never  been  performed :  or 
whether  (on  the  principle  interest  reipiibliccB  ut  sit  finis  litium),  these  inquiries  are 
precluded  by  lapse  of  time.  The  following  are  some  of  the  principal  authorities : 
Ardesoife  v.  Bennet,  2  Dick.  463.  WUson  v.  Lord  John  Tovmshend,  2  Ves.  Jun. 
693.  Butricke  V.  Broadhurst,  3  Bro.  C.  C.  88;  1  Ves.  Jun.  171,  336,  n.  Wakey. 
Wake,  3  Bro.  C.  C.  255  ;  1  Ves.  Jun.  335.  Earl  of  Northumberland  v.  Earl  cf 
Aylesford,  Amh.  540,  657  ;  1  Eden,  489.  Rumbold  v.  Rumbold,  3  Ves.  65.  Bor 
V.  Bor,  3  Bro.  P.  C.  ed.  Toml.  167.  Simpson  v.  Vickers.  14  Ves.  341.  Welby  \. 
Welby,  2  Ves.  &  Beam.  200.  Stratford  v.  Powell,  1  Bali  &  Beat.  1,  and  see  2  Yes. 
Sen.  693,  668 ;  3  Atk.  616.  Gnffvn  v.  GHffyn,  3  Barnard.  391 ;  2  School,  d  Left. 
268.  The  decision  of  the  House  of  Lords  in  the  Duke  of  Montagu  v.  Lord  Beavlieu, 
3  Bro.  P.  C.  ed.  Toml.  277,  reversing  Lord  Northington's  decree,  Amb.  633,  has  been 
frequently  disapproved,  3  Bro.  C.  C.  88,  281 ;  1  Ves.  Jun.  172,  336  ;  6  Ves.  483. 484. 
but  see  14  Ves.  348.  The  question  of  election  if  doubtful,  may  be  sent  to  a  joiy. 
Roundell  v.  Currer,  2  Bro.  C.  C.  73. 

It  seems  that  acts  by  which  the  party  himself  would  not  be  bound,  may  bind  hie 
representatives ;  on  the  principle  of  "  not  disturbing  things  long  acquiesced  in  by 
families,  upon  the  foot  of  rights,  which  those  in  whose  place  they  (the  representativefl) 
stand,  never  called  in  question,"  Confer.  2  Ves.  Sen.  593,  525.  If  in  satisfaction 
of  previous  claims,  a  benefit  is  given  to  a  parent,  and  after  his  decease  to  his  children, 
the  children  are  not  bound  by  the  election  of  the  parent ;  Ward  v.  Baugh,  4  Ves. 
623,  and  see  Long  v.  Long,  5  Ves.  446,  and  the  reasoning  t£  the  Court  in  Forrester 
v.  Cotton,  Amb.  388  ;  1  Eden,  532.  Under  a  covenant  on  marriage  to  purchase  and 
settle  lands  worth  £400  a-year,  to  the  use  of  the  covenantor  for  life,  remainder  to  his 
wife  for  life,  remainder  to  the  heirs  of  their  bodies,  with  election  to  the  wife,  if  the 
husband  died  before  a  settlement,  to  take  either  the  £400  a-year,  or  £3000  in  lieu 
of  dower  and  thirds ;  the  husband  dying  before  a  settlement,  although  the  wife 
elected,  to  take  the  £3000,  a  settlement  of  £400  per  annum  on  her  for  life,  with 
remainder  to  the  children,  was  decreed  against  creditors.  Hancock  v.  Haiuodc, 
2  Vem.  605. 

Election,  on  the  part  of  an  adult,  may  be  compelled,  by  a  direction  (in  the  decree 
on  the  original  hearmg),  that  if  he  neglects  or  refuses  to  signify  his  election  within  s 
time  limited  (six  months),  he  shall  be  understood  as  electing  to  assert  his  rights 
paramount  to  the  instrument  which  imposes  the  obligation  of  election.  See  the 
decree  in  Slreatfield  v.  Streatfield  from  the  Register,  1  Swans.  447  (C). 

The  following  note  of  the  judgment  in  Roundell  v.  Currer  [2  Bro.  C.  C.  73]. 
cited  above,  affording  a  better  view  of  the  reasoning  than  the  printed  report,  is 
extracted  from  the  very  valuable  collection  of  MSS.  for  the  use  of  which,  the  editor 
is  indebted  to  the  kindness  of  Master  Cox. 

Master  of  the  Bolls  [Kenyon].  The  important  question  in  this  cause  is,  whether 
the  remainder  in  fee, which  the  defendant  claims  as  right  heir  of  Dorothy  Richardson, 
is  not  liable  to  be  conveyed  to  the  plaintiff,  and  the  other  persons  claiming  under  the 
will  of  John  Richardson  1  Much  stress  has  been  laid  on  the  election,  and  argued 
whether  the  acts  done  by  Henry  Richardson  amount  to  such  election  ;  butldonot 
think  this  is  a  question  of  election,  for  if  I  did,  I  should  send  it  to  a  jury,  to  determine 
the  fact,  whether  such  election  was  made.  It  would  be  more  accurate  to  state  the 
question  to  be,  whether  Henry  Richardson  did  all  which  he  was  required  to  do,  to 
entitle  himself  to  the  benefit,  under  the  will  of  John  Ru^rdson  %  The  general 
plan  of  John  Ridiardson^s  will,  was,  that  before  Henry  should  be  entitled  to  Jeltn 
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Richardson's  real  estates,  he  should  settle  the  estate  which  he  took  from  Sarah 
Currer,  according  to  the  limitations  there  mentioned.  The  means  of  doing  this  are 
specified  in  the  will.  I  will  not  say  whether  any  other  means  except  suffering  a 
recovery  would  have  satisfied  this  will.  I  doubt  wliether  even  levying  a  fine  would 
have  done.  It  is  said,  that  a  fine  might  possibly  have  been  equivalent ;  but  if  there 
had  been  any  specific  incumbrances  affecting  the  reversion,  a  fine  would  have  let  them 
in  :  however,  I  will  not  take  upon  myself  to  decide  this  question,  as  no  fine  has  been 
levied.  The  apology  for  Henry  Richardson  not  suflering  a  recovery,  has  been,  that 
his  death  happened  so  soon  after  the  death  of  J ohn  Hichardson,  as  to  deprive  him  of 
the  opportunity ;  and  it  is  said,  that  where  a  condition  becomes  impossible,  it  is 
gone  and  extinguished  ;  but  this  is  not  true  in  l;iw.  If  lands  are  given  to  A.  on 
condition  that  A.  shall  enf  eofi  .6.  of  other  lands,  and  B.  refuse  livery  of  seisin,  A.  cannot 
help  himself.  In  the  present  case,  the  great  ground  upon  which  I  form  my  opinion 
is  this,  that  the  estates  oiJohn  Richardson  were  to  be  conveyed  to  Henry  Richardson  y 
on  certain  terms,  which  amounted  to  a  fine  to  be  jiaid  by  Henry  for  them.  Before 
he  could  take  the  estates  of  John,  he  was  bound  by  some  means  or  other,  at  all 
events,  to  settle  Sarah  Currer  s  estates  according  tu  the  will  of  John  Richardson.  It 
has  been  argued,  that  nothing  was  wanting  but  tlie  actual  execution  of  deeds,  and 
that  what  Henry  did,  would  in  equity  amount  to  a  conveyance.  It  is  not  necessary 
to  decide  what  would  have  been  the  consequence  if  Henry  had  been  tenant  in  fee  ; 
hut  in  tbis  case,  there  was  an  estate  tail  in  existence,  and  it  was  absolutely  necessary 
to  bar  the  issue  male  by  a  recovery.  It  is  then  argued,  that  in  the  event  which  has 
happened,  the  estate  tail  is  gone ;  but  I  cannot  think  this  a  fair  argument  :  the 
wife  was  enseint,  and  the  child  might  have  proved  a  boy  ;  if  that  had  been  the  case, 
Benry  Richardson  certainly  would  not  have  done  su  iHcient,  and  this  cannot  be  struck 
out  of  the  argument ;  for  before  Henry  had  paid  the  price  required  of  him  by  John 
Bichardson's  will,  he  must  have  done  so  much  as  to  have  put  it  out  of  the  reach 
of  any  possible  event  to  defeat  the  intention  of  J  ohn  li  ichardson  as  to  tlie  other  estate, 
for  he  never  had  acquired  such  an  interest  in  Sarali  Currer's  lands,  as  to  bind  them 
in  all  events ;  and  I  am,  therefore,  of  opinion,  that  he  has  not  performed  the  conditions 
required  of  him.  I  will  not  say,  that  a  recoverv  was  ubsoluteiy  necessary  (though  1 
rather  incline  to  think  so),  but  at  all  events,  he  should  have  acquired  such  an  absolute 
property  in  Sarah  Currer's  lands  as  to  have  barred  his  issue  male  ;  and  I,  therefore, 
declare,  that  the  defendant,  Francis  Currer,  is  not  buund  to  convey  the  said  estate  to 
the  uses  of  the  will  of  John  Richardson. 

(4)  2  Mer.  353.  The  following  note  of  what  passed  on  the  motion  for  a  new  trial 
in  this  case,  in  some  respects  more  full  than  the  printed  report,  2  P.  W.  563,  is  taken 
from  a  MS.  in  the  possession  of  the  editor. 

Coker  r.  Farewell.    lOth  February  17 

Motion  for  a  new  trial  upon  an  issue  directed  out  of  this  Court.  By  the  decree 
two  issues  were  directed ;  1st,  whether  Plaintiff  at  the  time  of  executing  a  general 
release,  was  apprised  of  her  right  to  the  remainder  of  the  estate  in  question,  expectant 
upon  an  estate  tail ;  2d,  whether  she  did  not  intend  by  the  said  release  to  convey  the 
remainder  to  tenant  in  tail  by  the  release. 

There  was  a  trial  at  assizes,  and  a  verdict  for  the  Plaintiff,  who  brought  the  bill 
to  set  aside  the  release,  quoad  this  remainder,  as  obtained  by  surprise. 

Prwie,J.,whotried  the  cause,  made  a  special  certificate,  stating  the  facts  in  a  doubtful 
way,  but  concludes  against  a  new  trial,  because  a  m;iterial  witness  died  since  the  trial. 
But,  however,  upon  application  to  the  Court  of  Chancery,  a  new  trial  was  granted, 
with  special  directions  that  the  Plaintiff  should  be  ac.  liberty  to  read  the  depositions 
of  this  witness  taken  in  Chancery,  and  to  give  evidence  of  what  he  swore  at  the  former 
trial,  at  the  new  trial.  (Coker  v.  Farewell,  M.  3,  G.  2,  C.  B.  The  Court  of  Chancery 
ordered  a  new  trial  at  bar,  C.  B,,  and  one  of  the  witnesses  being  dead,  who  gave  evidence 
at  the  former  trial,  the  Court  of  Chancery  directed  that  evidence  of  what  he  said  at 
the  first  trial,  should  be  given  by  hearsay  ;  andsoit  wasdone.  Serjeant //i^rs  MSS. 
3  D.  111.)  This  second  trial  was  at  the  bar  of  the  Court  of  Coninum  Pleas,  and  a 
verdict  for  Defendant  Farewell.  Now  Plaintiff  moved  for  a  new  trial,  there  being 
verdict  against  verdict ;  and  it  would  be  hard  for  an  inheritance  to  be  bound  by  one 
verdict. 

Jekyl,  Master  of  the  Rolls.  Of  opinion  there  should  not  be  a  new  trial ;  the  judges 
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of  the  Gommon  Pleas  certifymg  that  the  verdict  was  not  against  evidence,  though 
there  was  strong  evidence  on  the  other  side,  and  room  for  the  jury  to  find  either  vay, 
and  if  they  had  found  for  the  other  side,  they  could  not  have  found  fault  vith  the 
verdict.  It  is  true  this  Court  will  not  bind  an  inheritance  upon  one  verdict,  where 
the  title  is  properly  a  title  at  law  ;  but  in  the  present  case,  the  matter  in  issue  ii 
properly  a  matter  in  equity,  founded  upon  the  intention  of  the  parties,  and  not  upon 
the  operations  of  law  ;  for  it  is  admitted  the  release  is  sufficient  at  law,  to  pass  the 
legal  estate,  and  the  bill  is  to  be  relieved  against  the  operation  at  law  of  this  release, 
and  to  restrain  it  in  equity  by  the  intention  of  the  parties,  which  is  properly  a  point  of 
equity  ;  and  in  matters  of  equity,  an  issue  directed,  is  only  directed  to  try  the  fact, 
to  inform  the  conacience  of  the  Court,  and  not  to  try  the  right  of  the  parties,  as  where 
the  matter  in  issue  is  a  legal  title  ;  and  one  verdict  mav  be  sufficient  to  inform  the 
conscience  of  the  Court ;  and  the  Court,  if  satisfied  of  the  fact,  upon  the  depositioDs 
in  the  cause,  need  not  direct  an  issue  at  all,  but  make  a  decree  without  it.  This 
decree  ia  not  to  bind  the  inheritance,  but  only  to  enjoin  the  party  from  making  use 
of  this  release  any  farther  than  it  was  intended,  and  feave  the  legal  title  at  large. 

As  to  verdict  against  verdict,  he  said  the  last  verdict  was  at  a  trial  at  bar,  which 
is  the  most  solemn  trial,  and  it  is  not  usual  to  grant  a  new  trial,  after  a  trial  at  bar, 
unless  the  Court  be  very  clear  and  strong  against  the  verdict,  which  is  not  the  present 
case,  for  the  judges  are  far  from  certifying  the  verdict  to  be  against  evidence,  but 
admit  the  evidence  to  be  sufficient,  though  there  was  much  evidence  on  both  sides ; 
which  is  only  to  say,  it  was  a  doubtful  point ;  and  since  this  fact  has  undergone  strict 
examination  of  so  solemn  a  trial,  where  there  is  not  pretended  to  be  the  least  surprise 
on  either  side,  but  both  parties  come  well  prepared,  and  with  their  full  strength. 
I  think  such  a  trial  and  verdict  sufficient  to  inform  the  conscience  of  the  Court,  and  a 
good  foundation  for  a  decree  in  equity,  upon  a  point  of  equity,  which  does  not 
determine  or  bind  the  legal  title  to  the  inheritance.   No  new  trial. 

King,  Chancellor,  of  the  same  opinion,  that  after  a  solemn  trial  at  bar,  a  verdict 
supported,  or  at  least  not  contrary  to  evidence,  is  sufficient  to  inform  the  conscience 
of  the  Court,  of  a  fact  upon  whieli  the  equity  is  to  arise,  and  it  is  not  like  a  trial  directed 
out  of  this  Court  upon  a  legal  title  ;  there  it  may  be  reasonable  not  finally  to  conclude 
the  parties  upon  one  trial ;  in  this  case,  if  the  Court  were  satisfied  of  the  fact,  they 
might  make  a  decree  without  any  trial  at  all. 

Farewell  v.  Coker  ;  Coker  v.  Farewell.    18  December  1729. 

On  motion  for  a  new  trial.  Ordered  "  that  the  parties  should  be  at  liberty  to 
attend  the  justices  of  the  Court  of  Common  Pleas,  upon  the  matter  of  the  said  trial  at 
bar,  lately  had  of  the  issues  directed  in  these  causes,  and  to  desire  them  to  certify 
whether,  oy  any  thing  appearing  at  the  said  trial,  there  is  any  reason  tograntanev 
trial,  and  whether  they  are  of  opinion,  any  new  trial  ought  to  be  had  of  the  said  issues 
or  not."  Eeg.  Lib.  A.  1729,  fol.  62.  10  February  1730.  "His  Lordship  now 
declaring  that  he  had  received  a  certificate  by  word  of  mouth,  from  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  relating  to  the  said  last  trial,  upon  hearing. 
&c.,  his  Lordship  declared  that  he  did  not  see  any  cause  for  granting  a  new  trial' 
Reg.  Lib.  A.  1729,  fol.  200. 

(5)  The  doctrine  of  election  originates  in  inconsistent  or  alternative  donations ; 
a  plurality  of  gifts,  with  intention,  express  or  implied,  that  one  shall  be  a  substitute 
for  the  rest.  In  the  judgment  of  tribunals,  therefore,  whose  decision  is  regulated  by 
that  intention,  the  donee  will  be  entitled,  not  to  both  benefits,  but  to  the  choice  m 
either.  The  second  gift  is  designed  to  be  effectual,  only  in  the  event  of  his  declining 
the  first ;  and  the  substance  of  the  gifts  combined  ia  an  option. 

If  the  individual  to  whom,  by  an  instrument  of  donation,  a  benefit  is  offered, 
possesses  a  previous  claim  on  the  author  of  the  instrument,  and  an  intention  appears 
that  he  shall  not  both  receive  the  benefit  and  enforce  the  claim,  the  same  principle 
of  executing  the  purpose  of  the  donor,  requires  the  donee  to  elect  between  his  origioal 
and  his  substituted  rights  ;  the  gift  being  designed  as  a  satisfaction  of  the  claim  he 
cannot  accept  the  former  without  renouncing  the  latter.  {Note :  Some  of  the  principal 
cases  on  the  subject  of  satisfaction,  are  collected  2  Swans.  221,  n.) 

A  new  modification  of  the  doctrine  arises  on  the  occurrence  of  gifts  of  a  peculiar 
nature.  The  owner  of  an  estate  having  in  an  instrument  of  donation,  appliea  to  the 
property  of  another,  ezpreaaions  which,  were  that  property  his  own.  would  amount  to 
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an  effectual  disposition  of  it  to  a  third  person,  and  having  by  the  same  instrument 
disposed  of  a  portion  of  his  estate  in  favour  of  the  proprietor  whose  rights  he  assumed, 
is  understood  to  impose  on  that  proprietor  the  obligation  of  either  relinquishing  (to  the 
extent  at  least  of  indemnif  jing  those  whom,  by  defeating  the  intended  disposition, 
he  disappoints),  the  benefit  conferred  on  him  by  the  instrument,  if  he  asserts  his  own 
inconsistent  proprietary  rights,  or  if  he  accepts  that  benefit,  of  completing  the 
intended  disposition  by  the  conveyuice  in  conformity  to  it  of  that  portion  of  his 
property  which  it  purports  to  afiect.  The  foundation  of  the  doctrine  is  still  the 
intention  of  the  author  of  the  instrument ;  an  intention  which  extending  to  the 
whole  diaposition,  is  frustrated  by  the  failure  of  any  part ;  and  its  eharacteristtc^  in 
its  application  to  these  cases  is,  that  by  equitable  arrangement  eftect  is  given  to  a 
donation  of  that  which  is  not  the  property  of  the  donor ;  a  valid  gift,  in  terms 
absolute,  being  qualified  by  reference  to  a  distinct  clause,  which  though  inoperative 
as  a  conveyance,  afiords  authentic  evidence  of  intention.  The  intention  being 
assumed,  the  conscience  of  the  donee  is  affected  by  the  condition  (though  destitute 
of  legal  validity),  not  express  but  implied,  annexed  to  the  benefit  proposed  to  him. 
To  accept  the  Mnefit,  while  he  declines  the  burthen,  is  to  defraud  the  design  of  the 
donor. 

The  doctrine  of  election,  in  common  with  many  other  doctrines  of  our  courts  of 
equity,  appears  to  be  derived  from  the  civil  lav.  In  that  system,  a  bequest  of  pro- 
perty which  the  testator  knew  to  belong  to  another  was  not  void,  but  entitled  the 
legatee  to  recover  from  his  heir,  either  the  subject  of  the  bequest,  or,  if  the  owner 
was  unwilling  tojpart  with  it  at  a  reasonable  price,  the  pecuniary  value-  {Inst.  lib.  2, 
tit.  20,  s.  4;  tit.  24,  s.  1.  Dig.  lib.  30,  i.  39,  s.  1 ;  I.  104,  s.2;  I.  71,  s.  3;  lib.  32, 
I.  30,  s.  6.)  It  was  also  competent  to  the  testator,  by  express  direction  (originally 
in  the  form  of  fidei  commissum,  at  a  later  period  in  terms  of  gift,  under  the  denomina- 
tion of  legatum  ab  allquo)  to  impose  the  obligation  of  providing  the  bequest  or  its 
value,  on  any  person  deriving  a  benefit  under  his  will  (Dig.  lib.  32,  I.  1,  6 ;  {.  14, 
s.  2.  Cod.  lib.  6,  tit.  37,  I.  10;  tit.  42,  I.  9),  to  the  extent  of  that  benefit  (Inst, 
lib.  2,  tit.  24,  s.  1.  Dig.  lib.  30,  I.  114,  s.  3.)  But  a  bequest,  on  the  erroneous 
supposition  that  the  subject  belonged  to  the  testator  was,  it  seems,  void ;  {Inst, 
lib.  2,  tit.  20,  s.  4.  Dig.  lib.  31,  I.  67,  s.  8);  unless  the  legatee  stood  in  a  certain 
degree  of  relation  to  the  testator  (Cod.  lib.  6,  Ut.  37, 1.  10),  or  the  subject  was  the 
property  of  the  heir.   {Dig.  lib.  SI,  I.  67, «.  8.   Cod.  lib.  6,  tit.  42,  Z.  25.) 

In  every  instance,  the  heir  or  legatee  possessed  the  option  of  accepting  or  re- 
nouncing the  inheritance  or  legacy  thus  burthened  ;  but  it  seems  that  no  medium 
was  permitted  between  these  alternatives  ;  no  text  has  occurred  recognising  the  right 
of  the  heir  or  legatee  at  once  to  accept  the  benefit  offered  by  the  will,  and  to  retain 
the  property  of  which  it  assumedto  dispose,  on  the  terms  of  compensation  or  indemnity 
to  the  disappointed  claimant.  The  effect,  therefore,  of  election  to  take  in  opposition 
to  the  wilt  was  forfeiture  of  the  benefit  offered  by  it.  The  effect  of  election  to  take 
under  the  will  varied,  as  the  property  of  which  the  will  assumed  to  deprive  the  legatee 
was  pecuniary,  or  specific ;  in  the  former  case,  he  was  compelled  to  perform  the 
bequest  to  the  extent  of  the  principal  and  interest  which  he  had  received ;  in  the 
latter,  a  peremptory  obligation  was  imposed,  to  deliver  the  specific  object,  though 
exceeding  the  amount  of  the  benefit  conferred.    {Dig.  lib.  31,  t.  70,  s.  1.) 

In  the  following  decisions,  the  reader  will  recognise  the  doctrine  of  election, 
applied  in  circumstances  constituting  what  in  our  courts  of  equity  are  technically 
denominated  cases  of  satisfaction.  Cum  pater  pro  filia  sua,  dotis  nomine,  centum 
promisisset,  deinde  eidem  centum  eadem  legasset,  doii  mali  exceptione  heres  tutus 
erit,  si  et  gener  ex  promissione,  et  pueila  ex  testamento  agere  institueret ;  convenire 
enim  inter  eos  oportet,  ut  alterutra  actione  content!  sint.    {Dig.  lib.  30, 1.  84,  s.  6.) 

Lucius  TitiuB,  cum  duos  filios  heredes  relinqueret,  testamento  ita  cavit ;  Quisquis 
mihi  liberonim  meorum  heres  erit,  ejus  fidei  committo,  ut  si  quis  ex  bis  sine  Uberis 
dficedat,  hereditatis  meee  bessem,  cum  morietur,  fratribus  suis  restituat ;  frater 
decedens  fratrem  suum  ex  dodrante  fecit  heredem ;  Qusero  an  fideicommisso  satis- 
fecerit  f  Idarcellus  respondit,  id  quod  ex  testamento  Lucii  Titii  fratri  testator 
debuisset,  pro  ea  parte,  qua  alius  heres  extitisset,  peti  posse,  nisi  diversum  sensisse 
eum  probaretur :  nam  parvum  inter  hanc  speciem  interest,  et  cum  alias  creditor 
dflbttori  Buo  extitit  heres  :  sed  plane  audiendus  erit  coheres,  si  probare  possit,  ea 
mente  testatorem  heredem  instituisse  fratrem  suum,  ut  contentus  institutione 
fideicommisso  abstinere  deberet.   {Dig.  lib.  30,  I.  1 23,  pr.) 
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By  the  civil  law  the  doctrine  of  election  seems  to  have  been  confined  to  wills,  and 

in  that  application  it  originated  in  English  jurisprudence.  One  of  the  earliMt 
instances  of  interference  by  a  court  of  equity  to  restrain  the  assertion  of  a  legal 
claim,  by  reason  of  its  inconsistency  with  the  intention  expressed  or  implied  in  an 
instrument  conferring  a  benefit  on  the  claimant,  is  Lacy  v.  Anderson,  in  the  reign 
of  Elizabeth.  "  The  suit  is  to  stay  a  suit  at  law  in  a  writ  of  dower  made  by  the  De- 
fendant, for  that  the  Defendant's  wife  had  certain  copyhold  lands  devised  unto  her 
in  lieu  of  her  thirds  at  law,  which  she  accepted  of  and  enjoyed  twenty  years,  and  y^ 
seeketh  now  to  i^over  dower  of  the  freehold  lands.  The  Defendants  demurred, 
because  copyhold  lands  can  be  no  bar  of  dower.  But  the  Court  thinks  it  no 
conscience  she  should  have  both ;  therefore  ordered  to  answer.  Lacy  et  Uxor, 
PlaintifEs,  Anderson  et  Uxor,  Defendants.  An.  24  El."  (Ounce  Cases  tn  Chancery, 
p.  155,  156.)  A  copy  of  the  entry  in  the  Be^ster  is  subjoined.  1  Swans.  445  (A). 
In  an  earUer  case  contained  in  the  same  collection  {Rose  v.  Reynolds,  23  &  24  Elis. 
Choice  Cases,  147,  see  the  extract  from  the  Register,  1  Swans.  446  (B),  the  Court 
assumed  jurisdiction  upon  the  principle  that  dower  was  barred  in. equity  by  accept- 
ance of  a  benefit  designed  as  a  recompence,  though  not  constituting  a  bar  at  law. 

The  application  of  the  general  rule  to  compel  election,  in  the  instance  of  devises 
to  the  testator's  widow,  between  her  claims  as  devisee  and  as  dowress,  underwent 
repeated  discussion  in  the  well-known  case  of  Lawrence  t.  Laterence ;  a  summaiy 
of  the  proceedings,  the  record  of  which  lies  dispersed  through  many  volumes,  may 
form  a  convenient  transition  from  these  early  authorities  to  the  more  familiar  series 
of  decisions  in  which  the  doctrine  is  embodied.  William  Lawrence  being  seised  in 
fee  of  estates  of  the  annual  value  of  £550,  devised  a  manor  and  other  lands  worth 
about  £130  fer  annum,,  to  his  wife  duiing  her  widowhood,  and,  on  the  determination 
of  that  estate,  he  devised  the  premises,  and  all  his  other  lands  to  trustees  on  trusts 
specified  ;  and  directed  that,  after  two  years  of  a  term  of  twenty-four  years  created 
by  the  will  were  expired,  his  wife  should  receive  the  rents  of  certain  lands  worth 
about  £60  per  annum,  and,  after  five  years,  the  rents  of  other  lands  worth  about 
£90  per  annum,  during  the  remainder  of  the  term,  if  she  remained  a  widow ;  and 
bequeathing  to  her  several  specific  and  pecuniary  legacies,  appointed  her  executrix. 
The  widow  having  recovered  judgment  in  a  writ  of  dower  {Lawrence  v.  Dodicell, 
Lord  Raym.  438 ;  Lutw.  734),  the  remainder-man  exhibited  a  bill  to  be  relieved 
against  that  judgment,  and  to  have  the  trusts  of  the  will  performed.  In  November 
1699,  Lord  Somers,  being  of  opinion  that  the  devise  was  intended  in  satisfaction  of 
dower,  and  that  a  collateral  satisfaction  might  be  a  bar  in  equity,  decreed  that  the 
widow  must  wave  either  the  dower  or  the  devise.  {Lawrence  v.  Lawrence,  2  Vera. 
365;  2  Freem.  234.)  In  July  1701,  Lord  Keeper  Wright  reversed  that  decree, 
declaring  that  nothing  in  the  will  denoted  an  intention  to  bar  dower  ;  and  that  if 
"  any  such  thing  did  appear  by  the  will,  the  same  would  be  only  a  bar  at  law^  and  uot 
in  that  Court,"  and  the  matter  had  been  already  determined  at  law.  (3  Bro.  P.  C.  ed. 
Toml.  484;  2  Freem.  235.)  In  December  1715.  Lord  Cowper  (on  a  bill  filed  by  a 
subsequent  remainder-man,  whose  title  had  accrued  in  the  interval),  declared  that 
the  point  of  dower  being  a  point  of  right,  and  so  doubtful  in  its  nature,  as  that  the 
Court  had  been  of  diSerent  opinions  therein,  he  would  not  vary  the  lats  determina- 
tion, having  remained  so  long  unquestioned.  (3  Bro.  P.  C.  ed.  Toml.  486.)  In  May 
1717,  the  House  of  Lords  affirmed  Lord  Cowper's  decree,  and  dismissed  the  bill  so  far 
as  concerned  the  c^uestion  of  dower.   (3  Bro.  P.  C.  ed.  Toml.  483.) 

On  this  case  Sir  Thomas  Clarke  has  said,  "  The  general  rule  which  has  obtained 
since  Noys  v.  Mordaunt,  is  clear,  that  where  a  man  does  by  will  more  than  he  has 
strictly  a  right  to  do,  and  gives  a  bounty  to  the  person  to  whose  prejudice  that  is 
done,  the  person  prejudiced  by  one  part  shall  not  insist  upon  his  right,  and  at  the 
same  time  upon  the  bounty  by  the  will.  The  same  thing  was  attempted  in  Lord 
Somers's  time,  but  did  not  prevail ;  as  appears  from  Lawrence  v.  Lawrence,"  2  Yes. 
Sen.  618.  It  seems,  however,  that  the  final  decision  m  Lawrence  v.  Z<atOT-ence  negatives 
not  the  existence  of  the  general  rule  of  election,  but  its  application  to  the  particular 
case,  as  not  affording  evidence  of  the  testator's  intention,  that  his  widow  should 
accept  the  devise  in  satisfaction  of  dower.  Thart  general  rule  was  conclusivelj 
established  hyNoys  v.  Mordaunt,  FAruary  1706,  2  Vem.  681 ;  Gilb.  Rep.  in  Ea.  2 
(described  by  Lord  Hardwicke,  2  Ves.  Sen.  14 ;  3  Bro.  P.  C.  ed.  Toml.  178,  as  the  first 
case  on  the  subject,  a  description  of  which  the  correctness  has  been  justly  questioned 
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hy  Lord  Eldon,  6  Dowe,  179).  The  following  are  the  principal  caseB  (some  in  strict- 
ness, caBes  of  express  condition,  or  of  satisfaction)  in  which  the  doctrine  of  election 
has  been  administered  or  discussed  hy  courts  of  equity.  Boughton  v.  Boughton, 
2  Ves.  Sen.  12.  Kiston  v.  Kiston,  Pre.  in  Cha.  351.  Streatfield  v.  Slreatfield, 
Ca.  Temp.  Talh.  176.  Forrester  v.  Cotton^  Amb.  388;  1  Eden,  532,  a  decision 
contradicted  by  later  autliorities.  JenHns  v.  Jenkins,  Belt's  Supplement,  250. 
Anon.  Gilb.  Rep.  in  Eq.  15.  Cowper  v.  Scott,  3  P.  W.  119.  Cookes  v.  Hellier,  2  Ves. 
Sen.  234.  Morris  v.  Burroughs,  1  Atk.  399.  Kirkham  v.  Smith,  1  Ves.  Sen.  258. 
Chetwynd  t.  Fleetwood,  1  £ro.  P.  C.  ed.  Tovd.  300,  stated  2  Schoales  tfe  Le/f.  266. 
C/"n«H  V.  Wilkes,  Amb.  430;  2  Eden,  187.  Highway  v.  Banner,  1  £ro.  C.  C.  584. 
j[>WM  V.  Zino,  2  £ro.  C.  C.  600.  ffoare  v.  Barnes,  3  firo.  C.  C.  316.  Straiten  v. 
Bwi,  1  Ves.  Jun.  285.  /"mcfc  v.  Finch,  4  £ro.  C.  C.  38  ;  1  Ves.  Jun.  534.  Bigland 
V.  Iluddleston,  3  5ro.  0.  C.  285.  5iafce  v.  Bunbury,  4  £ro.  C.  C.  21 ;  1  Fes.  Jun. 
514.  Wilson  V.  Lffrd  Jofen  Townshend,  2  Vm.  Jun.  693.  WhisUer  v.  Webster, 
2  Vm.  Jun.  367.  Wilson  v.  Jlfouni,  3  Ves.  191.  5io«n(  v.  Bestland,  5  Ves.  515. 
Rutter  V.  Maclean,  4  Ves.  531.  Darlington  v.  Pulteney,  see  the  reference  to  this  case, 
2  Swans,  374.  WeM  v.  iord  Shaftesbury,  1  Ves.  480.  Andrew  v.  Trmiiy  MZ, 
Cambridge,  9  V«.  533.  Stewart  v.  Henry,  V«rn.  fi'cni?.  4.9.  ifoore  v.  Butler, 
2  Schoales  d  Lefr.  249.   firmtn^Aam  v.  £trwan,  2  Schoales  d  Lefr.  444.    W«Z6y  t. 

2  Ves.  dt  Beam.  187.  GVeen  v.  Green,  2  Ji/er.  86.  Tiifiifa  v.  Tihbits,  2  Jl/er. 
96,  n.  iord  Rancliffe  v.  Parkyns,  6  i)oiy,  149.  And  see  Ayres  v.  WiZiis,  1  Ves. 
Sen.  230.  Robinson  v.  Hardcastle,  2  5ro.  C  C.  344.  Crosbie  v.  Murray,  1  Ves. 
Jun.  555.  frefce  t.  lord  Barrington,  3  £ro.  C  C.  274.  Rushout  t.  Rushout,  6  £ro. 
P.  C  ed.  ToniZ.  89;  2  Schoales  d  Lefr.  267.  Sheddon  v.  Goodrich,  8  Ves.  481. 
iiicA  V.  Cockell,  9  Ves.  369.  The  remaining  authorities  (with  the  exception  of 
decisions  on  the  question  what  testamentary  benefit  is  an  equitable  bar  of  dower, 
collected  in  Sanxter  v.  Fxsm),  are  cited  in  the  notes  to  the  present  and  the  succeeding 
case. 

The  foundation  of  the  equitable  doctrine  of  election,  is  the  intention,  explicit 
or  presumed,  of  the  author  of  the  instrument  to  which  it  is  applied  *  and  such  is 
the  import  of  the  expressions  by  which  it  is  described  as  proceeding,  sometimes  on  a 
tacit  {Ca.  Temp.  Talb.  183  ;  15  Ves.  392),  implied  (2  Vern.  582  ;  10  Ves.  609,  016 ; 
13  Ves.  220,  222  ;  3  Bro.  P.  C.  ed.  Toml.  177),  or  constructive  (2  V«s.  .S-en.  14) 
condition  (1  Eden,  536),  sometimes  on  equity. t  From  this  principle  the  whole 
doctrine,  with  its  distinctions  and  exceptions,  is  deduced. 

The  intention  of  the  author  of  the  deed  (for  it  is  established,  that  the  doctrine 
of  election  extends  to  deeds.  Llewellyn  v.  Mackworth,  3  Barnard.  445.  Freke  v. 
Lord  Barrington,  3  Bro.  C.  C.  274.  Bigland  v.  Huddleston,  3  Bro.  C.  C.  285,  n. 
Chetwynd  v.  Fleetwood,  \  Bro.  P.  C.  ed.  Toml.  300.  Moore  v.  BuUer,  2  Schoales  d 
Lefr.  249.  Birmingham  v.  Kirwan,  2  Schoales  &  Lefr.  266.  Creen  v.  Green, 
2  Mer.  86),  or  will,  to  dispose  of  property  which  is  not  his,  must  be  manifest, 
Forresters.  Cotton,  Amb.  388;  1  Eden,  532.  Judd\.  Pratt,  13  Ves.  168;  15  Ves. 
390.  Dashwood  v,  Peyton,  18  Ves.  27  ;  not  conjectural,  Blake  v.  Bunbury,  4  Bro. 
C.  C.  21 ;  1  Ves.  Jun.  614,  and  see  JJeati  v.  Crop,  1  Bro.  C.  C.  492  ;  J  and  it  is  difficult 
to  apply  the  doctrine  of  election,  when  the  testator  has  some  present  interest  in  the 
estate  disposed  of,  though  not  entirely  his  own,  Lord  Bandiffe  t.  Parkyns^  6  Vow, 
185. 

It  has  been  decided  (in  contradiction  to  the  doctrine  of  Stratton  v.  Best,  1  Ves. 
Jun.  285),  that  for  the  purpose  of  determining  the  question,  what  property  the 
testator  intended  to  devise  by  general  words,  matter  dehors  the  will  may  be  received 
as  evidence,  that  he  considered  the  property  of  others  as  his  own.  Finch  v.  Finch, 
4  Bro.  C.  C.  38 ;  1  Ves.  Jun.  534.  Darlington  v.  Pulteney,  ubi  supra,  p.  374.  Butter 
V.  Maclean,  4  Ves.  531.  Pole  v.  Lord  Somers,  6  Ves.  309  Drvce  v.  Dennison, 
6  Ves.  385,  and  see  Hinchdiffe  v.  tiinchdiffe,  3  Ves.  516  ;  but  it  may  be  doubted, 
nhether  the  authority  of  these  decisions,  tne  principle  of  which  seems  extremely 
questionable,  will  in  luture  prevail.  Doe  dem.  Oxenden  v.  Chichester,  4  Dow,  65 ; 
see  p.  76,  89. 

It  seems,  that  mere  recital  of  a  supposed  right  in  au  individual  named,  will  not 
amount  to  a  gift  of  that  right,  or  demonstration  of  an  intention  to  give,  so  as  to 
impose  the  obligation  of  election  ;  Dashwood  v.  Peyton,  18  Ves.  27 ;  see  p.  41 ;  but 
the  expression  of  a  condition  with  reference  to  one  individual,  is  not  sufficient  proof 
that  tHeiB  was  no  intention  to  raise  a  case  of  election  in  favor  of  another.   Id.  p.  39. 
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If  a  debtor,  by  his  will,  reciting  the  amount  of  the  debt,  directs  payment  of  du 
sum  at  vhioh  he  erroneously  computes  it,  and  also  bequeaths  a  legacy  to  his  creditor, 
the  creditor  may  both  claim  the  legacy,  and  dispute  the  calculation,  the  error  m 
computation  not  denoting  an  intention  to  pay  less  then  the  actual  debt,   dark  r. 

Guise,2  Ves.Sen.  617. 

"  If  a  man  entitled  to  an  estate  not  well  devised  from  him  by  will,  by  the  same 
will  has  a  legacy  given  to  him,  with  a  power  in  the  will  to  a  trustee  for  him  during 
his  minority ;  it  is  paid  to  the  trustee ;  but  if  he  loses  that  legacy  by  failure  of  that 
trustee,  and  receives  no  satisfaction  for  it ;  I  will  never  carry  the  rule  in  Noys  v. 
Mordaunt  to  that  extent,  as  to  put  him  to  make  his  election,  merely  because  that 
trustee  received  that  legacy  for  him  during  his  minority."  Lord  Hardwicke,  2  Ves. 
Sen.  603. 

Although  a  part  of  the  benefits  proposed  by  the  will  fails,  the  remainder  nay 
constitute  a  case  of  election  ;  as  on  a  devise  of  realty  and  bequest  of  personalty  to 
the  testator's  widow,  in  bar  of  her  claims  under  a  settlement,  the  devise  being  void, 
the  widow  must  elect  between  those  [404]  claims  and  the  bequest ;  Nevman  v. 
NevmuLfi,  1  Bro.  C.  C.  186  ;  the  testator  not  intending  that  any  benefit  under  the 
will,  should  be  enjoyed,  unless  all  benefit  under  the  settlement  was  relinquished. 
But  a  legatee  declining  one  benefit  charged  with  a  burden,  given  to  him  by  &  will, 
is  not  bound  to  decline  another  benefit  unconnected  with  a  burden,  given  to  hun  b; 
the  same  will.   Andrews  v.  Trinity  Hall,  9  Ves.  534. 

An  absolute  power  in  the  testator,  to  dispose  of  the  subject,  and  an  intentioD  to 
exercise  that  power,  seem  in  general  sufficient  to  raise  a  case  of  election  ;  and  there- 
fore (notwithstanding  the  doubt  intimated  in  Rich  v.  Cockell,  9  Ves.  379),  a  devise 
to  the  heir,  although  inoperative  (the  heir,  whether  disputing  or  admitting  the  will, 
taking  by  descent),  compels  him  to  elect  between  the  estate  devised,  and  claims 
adverse  to  the  will ;  }foys  v.  Mordaunt,  2  Vem.  681 ;  Gilb.  Rev.  in  Eq.  2.  An<Mi. 
Gilb.  Hep.  in  Eq.  16.  Welby  v.  Welby,  2  Ves.  d  Beam.  187.  Thtllusson  v.  Woodford. 
13  Ves.  224.  The  estate  descending  to  the  heir  under  his  election  to  claim  against 
the  will,  descends  subject  to  the  implied  condition. 

In  the  instance  of  wills,  and  probably  of  deeds  of  donation,  the  effect  of  election 
to  take  in  opposition  to  the  instrument,  is  not  absolute  forfeiture  of  the  benefit 
proposed,  but  an  obligation  to  indemnify  the  disappointed  claimants,  see  Gretion  v. 
Hotoard,  1  Sioans.  433,  n.  Whether  the  same  doctrine  prevails  in  cases  of  express 
contract  (see  2  Mer.  96)  is  a  c[uestion  yet  undecided,  the  decision  of  which  must, 
it  seems,  depend  on  distinct  principles. 

Election  to  take  under  a  deed  or  will,  imposes  an  obligation  (to  the  extent  at 
least  of  the  benefit  taken,  2  Ves.  Jun.  372)  to  give  effect  to  the  whole  instrument, 
by  the  relinquishment  of  every  inconsistent  right.  On  this  principle,  in  Morris  v. 
Burroughs,  2  Atk.  627,  some  children  of  a  freeman  of  London,  electing  to  abide  by 
the  custom,  and  others  by  their  father's  will.  Lord  Hardwicke  declared,  that  the 
customary  shares  of  the  latter  passed  by  the  will.  The  title  of  the  children  to  the 
orphan's  portion,  being  paramount  to  the  will,  the  condition  of  their  claim  under  it, 
was  {by  the  ordinary  rule),  that  their  property,  of  which  it  assumed  to  dispose, 
should  be  subjected  to  its  disposition. 

The  rule  of  not  claiming  by  one  part  of  an  instrument  in  contradiction  to  another, 
has  ezce^ions,  Lord  Fard^409-wu;X«,  2  Ves.  Sen.  33,  and  see  Vern.  <&  Scriv.  53 ; 
and  the  ground  of  exception  seems  to  be,  a  particular  intention,  denoted  by  the 
instrument,  different  from  that  general  intention,  the  presumption  of  whkh  is 
the  foundation  of  the  doctrine  of  election.  "  Several  cases  have  been,  and  several 
more  may  be,  in  which  a  man  by  his  will,  shall  give  a  child  or  other  person,  a  legacy 
or  portion  in  lieu  or  satisfaction  of  particular  things  expressed,  which  shall  not 
exclude  him  from  another  benefit,  though  it  may  happen  to  be  contrary  to  the  will : 
for  the  Court  will  not  construe  it  as  meant,  in  lieu  of  every  thing  else,  when  he  has 
said  a  particular  thing."  Lord  Hardwicke,  East  v.  Cook,  2  Ves.  Sen.  33.  Upon  that 
principle  it  was  decided  in  Bor  v.  Bor,  3  Bro.  P.  C.  ed.  TonU.  167  (see  Vern.  d  Scriv. 
53,  54),  that  the  testator  having  by  express  proviso,  made  a  disposition  in  the  event 
of  his  not  possessing  power  to  devise  certain  estates,  no  implied  condition  aros' 
against  the  heir,  disappointiiw  the  devisee,  but  complying  with  the  proviso.  So  & 
legatee,  who  cannot  obtain  a  mnefit  designed  for  him  by  the  will,  except  by  contra- 
dicting some  part  of  it,  will  not  be  precluded  by  such  contradiction,  from  claiming 
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other  benefits  under  it.  Euggings  v.  Alexander,  cited  2  Fes.  Sen.  31.  The  intention 
being  equal  in  favor  of  each  part  of  the  testamentary  disposition,  no  reason  is  afforded 
for  controlling  one,  in  order  to  accomplish  the  other.  Under  a  will  containing  a 
bequest  to  the  testator's  widow,  in  Hatisfaction  of  all  dower  or  thirds  which  she  might 
claim  out  of  his  real  or  personal  estate,  or  either  of  them,  and  a  residuary  bequest 
which  failed,  the  widow,  accepting  the  specific  bequest,  was  not  excluded  from  her 
distributive  share  of  the  undisposed  residue.  For  if  the  Court  could  (which  it 
cannot),  on  a  question  between  the  next  of  kin,  advert  to  the  will,  it  would  find  there 
no  evidence  of  an  intention  to  exclude  the  widow  in  their  favor.  Pickering  v.  Lord 
Stamford,  3  Ves.  Jun.  332,  492. 

But,  although  a  particular  benefit  is  given  expressly  in  satisfaction  of  a  particular 
claim,  yet,  if  the  assertion  of  Uiat  claim  appears  inconsistent  with  the  intention  of 
the  testator,  the  claimant  must  relinquish  all  his  rights  under  the  will.  Graves  v. 
Boyle,  1  Atk.  609.   Jenkins  v.  Jenkins,  Belt's  Supplernent,  p.  250. 

A  devise  of  freehold  by  a  will  not  executed  conformably  to  the  statute  of  frauds, 
will  not  impose  the  obUgation  of  election  on  the  heir  disputing  its  validity,  and  at 
the  same  tmie  [406]  claiming  benefits  under  other  clauses  of  the  will.  Hearle  v. 
Greenhank,  3  Atk.  715;  1  Ves.  Sen.  306,  307.  Carey  v.  Askeiv,  8  Ves.  492,  496  ; 
1  Cot,  241.  Goodrich  v.  Sheddon,  8  Ves.  481.  Thellussonv.  Woodford,  13  Ves.  209. 
A  devise  by  an  infant,  is  equally  ineffectual  for  this  purpose.  Hearle  v.  Greenbank, 
3  Atk.  695 ;  1  Ves.  Sen.  298  ;  13  Ves.  223.  These  instances  seem  not  so  much  excep- 
tions to  the  rule  (though  commonly  so  described),  as  cases  not  including  the  fact 
which  the  application  of  the  rule  assumes.  They  were  decided  on  the  princ^le« 
that  the  devise  being  void  for  all  purposes,  the  Court  cannot  advert  to  it  as  evidence 
of  the  testator's  intention  ;  the  will  must  be  read  as  if  that  clause  were  expunged, 
and  it  then  contains  nothing  to  raise  the  question  of  election.  Upon  the  same 
principle,  the  Court  refused  to  read,  for  the  purpose  of  compelling  the  husband  to 
elect,  a  bequest  of  a  diamond  ring,  in  the  will  of  a  married  woman,  which  the  ecclesi- 
astical court  had  adjudged  to  afiect  her  separate  estate  only.  Rich  v.  Cockell, 
9  Ves.  381.  But  if  the  will  aflords  valid  evidence  of  the  testator's  intention,  as 
by  a  condition  annexed  to  a  personal  legacy  to  the  heir,  not  to  dispute  the  will, 
which  not  being  duly  executed,  contained  a  devise  to  a  stranger,  it  is  settled  (though 
the  propriety  of  the  distinction  has  been  much  questioned,  by  Lord  Kenyan,  1  Cox, 
244.  by  Lord  Eldon,  8  Ves.  497,  by  Lord  Erskine,  Sugd.  on  Potoers,  380,  n.,  and  by 
Sir  WUliam  Grant,  2  Ves.  dtBea.  130),  that  the  heir  must  elect  between  the  inherit- 
ance and  the  legacy.  Boughton  v.  Boughton^  2  Ves.  Sen.  12.  He  cannot  take  the 
legacy,  withoutcomplying  with  the  express  condition.  Whistler  v.  Webster,  2  Ves.  Jun. 
371.    Carey  v.  Askew,  8  Ves.  492,  496  ;  1  Cox,  241.  Sheddon  v.  Goodrich,  8  Ves.  481. 

Before  the  recent  statute  55  G.  3,  c.  192,  giving  validity  to  wills  of  copyhold 
without  surrender,  it  had  been  decided  that  a  specific  devise  of  unsurrendered  copy- 
hold (not  a  general  residuary  devise.  Judd  v.  Pratt,  13  Ves.  168 ;  15  Ves.  390), 
compelled  the  heir,  taking  other  benefits  under  the  will,  to  elect ;  Allen  v.  PouUon, 
1  Ves.  Sen.  121.  Goodwyn  v.  Goodwyn,  1  Ves.  Sen.  226.  Ardesoife  v.  Bennet,  2  JDick. 
463.  Frank  v.  Standish,  1  Bro.  C.  C.  588,  n.  ;  15  Ves.  391,  n.  Unet  v.  Wilkes, 
Amb.  430  ;  2  Eden,  187.  Eumbold  v.*Bu7nbold,  3  Ves.  66.  Pettiward  v.  Prescott, 
7  Ves.  541,  and  see  Wilson  v.  Mount,  3  Ves.  191  ;  [407]  the  Court  not  holding 
itself  precluded,  from  adverting  to  the  devise  (though  otherwise  ineffectual),  as 
evidence  of  intention.  In  like  manner,  an  heir  entitled  to  benefits  under  a  will 
directing  conveyances  of  future  purchases,  on  trusts  specified,  must  give  effect  to 
that  direction;  Thellussony.  Woodford,  13  Ves.  209  ;  1  Dow,  249  :  and  an  heir  of 
heritable  property  in  Scotland,  taking  a  personal  legacy  under  the  will  of  his  ancestor 
domiciled  in  England,  which  contained  a  general  devise,  void  by  the  law  of  Scotland, 
was  compelled  to  elect.    Brodie  v.  Barry,  2  Ves.  <&  Bea.  127. 

It  has  been  decided,  that  the  heir  is  not  put  to  election  by  a  devise  under  an 
erroneous  supposition  of  title.  Cull  v.  Showell,  Amb.  727  ;  3  Wooddeson,  Lect.  App.  1. 
The  decision  in  that  case,  may  probably  be  vindicated  on  the  ground  of  lapse  of  time; 
but  the  general  principle,  though  aj)parently  approved  by  Lora  Bedesdale,  2  Schoales 

Left.  267)  has  been  satisfactorily  overruled,  Whistler  v.  Webster^  2  Ves.  Sen. 
370, 371.  TheUusson  v.  Woodford,  13  Ves.  221.  WeU>y  v.  Welby,  2  Ves.  tS;  Bea.  1 99, 
and  see  Walpole  v.  Lord  Conway,  3  Barnard  153  ;  2  Ves.  Jun.  707,  in  consideration 
of  the  alnence  of  proof,  that  the  testator's  intention  would  have  been  changed  1  y  a 
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knowledge  of  the  true  title,  and  the  uncertainty  introduced  by  conjectural  inquiry 
c  n  that  Bubject. 

Lord  Hardtoicke  appears,  on  one  occasion,  to  have  entertained  an  opinion,  that 
the  doctrine  of  election  is  not  applicable  to  interests  in  remainder  after  an  estate  tul, 
Bor  V.  Bar,  3  Bro.  P.  C.  ed.  Toml.  178,  n. ;  and  the  Court  of  Exchequer  in  Ireland, 
deliberately  adopted  that  conclusion,  Stewart  t.  Henry,  Vern.  <&  Seriv.  49,  on  the 
ground  that  "  in  cases  of  wills,  things  are  to  be  taken  as  they  stood  at  the  testator's 
death  "  ;  and  that  if  at  that  time  the  remainder-man  had  been  directed  to  confirm 
the  devise,  as  far  as  he  could,  by  levying  a  fine,  in  order  to  bar  his  issue,  the  tenant 
in  tail  might  the  next  moment,  have  barred  all  the  remainder-men,  and  such  a 
decree  therefore,  would  have  given  no  substantial  benefit.  The  principle  of  this 
exception  seems  extremely  questionable ;  the  doctrine  of  election  is  applied  to 
interests,  in  reroect,  not  of  their  amount,  but|of  their  inconsistency  with  the  testator's 
intention ;  and  to  assume  their  remoteneaa,  or  their  value,  as  a  criterion  of  the 
existence  or  the  absence  of  that  intention,  would  introduce  that  [408]  uncertainty 
which  on  questions  of  property,  is  perhaps  the  worst  defect  of  law.  Accordingly, 
the  doctrine  of  election  has  been  declared  to  be  applicable  to  "  interests  immediate, 
remote,  contingent,  of  value,  or  not  of  value."  2  Ves.  Jun.  697,  and  in  Gram  t. 
Forman,  cit.  3  Ves.  67,  Lord  Hardwicke  seems  to  have  applied  it  to  an  estate  for  life 
in  remainder  after  estates  tail ;  and  see  Highway  v.  Banner,  1  Bto.  C.  C.  584. 

The  opinion  of  Lord  Northington,  that  the  rule  of  election.  "  must  be  confined 
to  plain  and  simple  devises  of  the  inheritance,  and  cannot  be  extended  to  limitations." 
Forrester  v.  Cotton,  Amb.  388  ;  1  Eden.  532,  is  not  sanctioned  by  subsequent 
authorities. 

It  has  been  decided,  that  an  appointment  by  will,  under  a  power  to  appoint 
among  children,  being  valid  to  a  certain  extent,  and  void  for  the  remainder,  a  child 
to  whom  a  part  is  well  appointed,  is  not  excluded  from  his  proportion  of  the  shares 
of  which  the  appointment  fails  ;  the  doctrine  of  election  founded  on  compensation, 
not  being  applicable  to  a  case  in  which  the  testator  had  given  no  free  disposable 
property.    Bristowr.  Warde,  2  Ves.  Jun.  336. 

Nor  is  that  doctrine  applicable  against  creditors  taking  the  benefit  of  a  devise 
for  payment  of  debts,  and  also  enforcing  their  legal  claim  upon  other  funds  disposed 
of  by  the  will,  Kidney  v.  Coussmaker,  12  Ves.  136  {an  exception  founded  on  the 
distinction  between  creditors,  as  claimants  for  a  valuable  consideration,  and  devisees 
and  legatees  as  volunteers) ;  nor  against  a  creditor,  who,  in  the  character  of  heir, 
has  disputed  the  validity  of  a  devise  for  payment  of  debts.  Beg  v.  Deg^  2  P.  Wms.  418 ; 
nor  in  favour  of  a  residuary  legatee,  "  if  a  particular  demand  of  any  one  taking  a 
benefit  under  the  will,  subjects  the  personal  estate  to  a  debt,"  3  Ves.  385;  "2  Ves. 
Jun.  561  ;  a  claim  to  the  residue  supposing  the  previous  satisfaction  of  debts. 

A  devisee  claiming  by  the  will,  is  not  precluded  from  enjoying  a  derivative  interest, 
to  which  he  is  entitled  at  law,  under  a  legal  estate  taken  in  opposition  to  the  will ; 
thus,  a  husband  may  be  tenant  by  the  curtesy  of  an  estate  tail,  held  by  his  wife 
against  a  will,  under  which  he  accepted  benefits,  Lady  Cavan  v.  Pulteney,  2  Ves.  J un. 
044  ;  3  Ves.  384 ;  the  estate  taken  in  opposition  to  the  will,  vesting  with  all  its 
legal  incidents.  Nor  will  the  election  of  the  heir,  a  married  woman,  between  real 
estates  the  subject  of  a  void  devise,  [409]  aud  a  legacy  to  her  separate  use,  affeci 
the  marital  rights  of  the  husband,  deriving  no  benefit  from  the  will.  Brodie  t. 
Barry,  2  Ves.  <&  Bea.  127. 

*  "  There  can  never  be  a  case  of  election,  but  upon  a  presumed  intention  of  the 
testator,"  Lord  Commissioner  Eyre,  1  Ves.  Jun.  557. 

t  1  Ves.  Sen.  306  ;  3  Bro.  P.  C.  ed.  Toml.  178  ;  2  Atk:  G29  ;  3  Atk.  710.  The 
term  equity  denotes  the  obligation  affecting  the  conscience  of  the  donee,  to  perform 
the  intention  of  the  donor,  whose  bounty  he  accepts,  by  fulfiling  the  condition  of 
the  gift ;  Lord  Rosslyn,  indeed,  has  on  one  occasion  represented  Lord  Chief  Justice 
de  Grey  to  have  referred  the  doctrine  to  a  natural  equity,  as  distinguished  from  an 
implied  condition  (4  Ves.  538) ;  a  distinction  which,  though  apparently  approved 
by  a  jurist  of  distinguished  learning  {Hargrave,  Juridical  Arguments,  v.  ii.  p.  302, 
303),  is  for  this  purpose  merely  nominal,  the  equity  supposing  the  condition ; 
but  it  is  clear  from  Lord  Alvanley's  report  of  that  judgment  (3  Ves-  530),  as  well 
as  from  Lord  Rosslyn'*  statement  at  a  former  time  (2  Ves.  Sen.  560),  that  Lord 
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Chief  Justice  de  Grey  meant  to  state  the  distinction,  not  between  an  implied  condition 
and  an  equity,  but  between  an  express  condition,  and  an  equity  arising  from  an 
implied  condition. 

X  The  following  note  of  the  judgment  in  that  case,  is  extracted  from  Mr.  Cox^s  MSS. 

"  I  think  these  words  are  too  loose  to  raise  the  construction  contended  for.  If 
he  had  devised  all  his  estates  generally,  there  would  have  been  no  doubt ;  and  I  cannot 
think  that  his  mentioning  his  estates  in  the  four  places  by  name,  is  sufl^cient  to  make 
me  suppose  that  he  meant  to  devise  his  wife's  estates.  As  to  Thorley  there  can  be 
no  pretence  for  it,  since  he  had  an  estate  there  to  answer  the  description ;  and  I 
think,  therefore,  that  the  wife  is  not  called  upon  to  make  any  election." 

Gretton  v.  Haward.  Rolls.  May  13,  1819.  {Note :  This  case,  of  recent  date, 
is  introduced  here  in  consequence  of  its  connection  with  the  doctrine  discussed 
in  the  preceding.) 

[See  In  re  Vardon's  Trusts,  1884,  28  Ch.  D.  130 ;  In  re  Lord  Ckeskam,  188G,  31 

Ch.  D.  475.] 

the  will  of  S.,  A.  his  widow  took  a  life  interest,  and  his  six  children  the  remainder 
in  fee  as  tenants  in  common,  in  his  real  estates,  of  the  annual  value  of  £870 ;  A., 
under  the  erroneous  expectation  of  acquiring  an  absolute  power  of  disposition, 
having  levied  a  fine  of  her  husband's  estates,  devised  a  portion  of  them,  worth 
about  £135  per  annum,  to  G.  her  grandson  in  fee  ;  another  portion  of  like  amount 
(together  with  an  estate  of  her  own  at  N.,  of  the  annual  value  of  £115),  for  the 
benefit  of  the  widow  and  children  of  W.  her  eldest  son  ;  and  the  residue,  worth 
about  £600  per  annum,  to  her  daughter  B.  in  fee  :  W.  being  entitled,  under 
the  will  of  S;  as  one  of  his  children,  to  one-sixth,  and  as  heir  to  three  of  his  brothers 
who  died  without  issue,  to  three-sixths,  of  his  father's  estates,  devised  all  his  real 
estate  for  the  benefit  of  his  widow  and  children,  and  died  shortly  before  his  mother 
A.  :  the  widow  and  children  of  W.  electing  to  take  under  the  will  of  S..  and  in 
opposition  to  that  of  A.,  and  by  that  election  frustrating,  to  the  extent  of  £455 
per  annum,  the  disposition  of  the  latter  in  favour  of  E.,  E.  is  intitled  to  the  estate 
at  N.  in  partial  compensation. 

By  his  will  dated  the  18th  of  June  1747,  Serle  Edward  Haward,  being  seised 
of  certain  estates  at  Charing  Cross  and  in  Saint  Martin's,  subject  to  a  mortgage 
in  fee.  devised  and  bequeathed  all  his  real  and  personal  estate  to  his  wife  Ann  Haward 
(she  first  paying  his  just  debts  and  funeral  expenses)  and  after  her  decease,  to  the  heirs 
of  her  body  share  and  share  alike,  if  more  than  one ;  and,  in  default  of  issue  to  be 
lawfully  begotten  by  the  testator,  to  be  at  her  own  disposal ;  and  he  appointed  his 
wife  sole  executrix  and  residuary  legatee. 

The  testator  died  in  1 766,  leaving  Ann  Haward  his  widow,  and  Edward  Haward, 
Ann  Haward  (afterwards  Ann  Gardner),  Elizabeth,  'William,  Francis,  and  James, 
Haward,  his  six  surviving  children  by  her,  of  whom  Edward,  Francis,  and  J ames 
died  intestate  and  without  issue,  leaving  William  their  heir. 

[410}  Ann  Haward,  the  testator's  widow,  entered  into  possession  of  his  estates, 
and  bem^  advised  that  under  his  will  she  took  an  estate  tail,  and  that,  the  remainder 
in  fee  being  in  herself,  she  might,  by  levying  a  fine,  acquire  the  power  of  disposing 
of  the  estates  devised  to  her,  on  the  8th  of  September  1807,  executed  a  deed, 
covenanting  to  levy  a  fine  {which  was  afterwards  levied),  and  declaring,  that  it 
sbould  enure  to  such  uses  as  she  should  by  deed  or  will  appoint. 

By  her  will  dated  the  7th  of  August  1809.  Ann  Haward  devised  three  messuages 
(part  of  her  husband's  estates),  as  to  one  moiety,  to  her  grandson  George  Gardner 
in  fee,  and  as  to  the  remaining  moiety,  to  B.  Page,  W.  Watson,  and  R.  L.  Appleyard, 
their  heirs  and  assigns,  in  trust  to  sell  and  stand  possessed  of  the  purchase  money, 
in  trust  for  / ane  Haward,  the  widow  of  the  testatrix's  late  son  W illiam  Haward. 
and  for  such  of  the  children  of  William  Haward  living  at  the  testatrix's  decease, 
as  being  sons  should  attain  twenty-one,  or  being  daughters  should  attain  that  age 
or  be  married,  equally  to  be  divided  between  Jane  Haward  and  such  children  ;  with 
remunder,  in  case  of  all  dying  before  their  shares  vested,  to  George  Gardner,  his 
executors,  &c.  ;  and  the  residue  of  her  late  husband's  estates  she  devised  to  her 
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daughter  Elizaheth  Haward  in  fee.  The  testatrix  then  devised  to  Pa^,  WcUsm, 
and  AfvUyard,  an  estate  at  Nine  Elms  in  the  county  of  Surry,  to  vhich  she  was 
entitled  in  her  own  right,  upon  trust,  till  each  of  the  children  of  her  late  son  WiUiam 
Hmoard,  living  at  her  decease,  should  attain  the  age  of  twenty-one  years  or  die  under 
that  age,  to  permit  Jane  Hatoard  to  enjoy  it  (if  she  should  so  long  continue  unmariied) 
to  the  intent  that  the  produce  might  be  appUed  by  her  towards  the  maintenance 
of  herself  and  the  child  or  children  of  William  Hatoard,  and  upon  farther  trust,  as 
soon  as  each  [411]  of  the  children  of  WUliam  Hatoard,  living  at  the  testatrix's 
decease,  should  attain  the  age  of  twenty-one  years  or  die  under  that  age,  to  sell  the 
premises  and  stand  possessed  of  the  purchase  money  upon  such  trusts,  for  the  benefit 
of  Jane  Haward  and  the  children  of  William  Haward,  as  before  expressed  concern- 
ing the  money  to  arise  from  the  sale  of  the  moiety  of  the  three  messuf^es  devised 
to  them ;  but  in  case  no  child  of  WUliam  Haward  should  live  to  attam  a  vested 
interest,  upon  trust  for  Elizaheth  Haward,  her  executors,  &c.  The  testatrix  devised 
and  bequeathed  to  Elizaheth  Hatoard  the  residue  of  her  real  and  personal  estate, 
and  appointed  her  executrix. 

Ann  Haward  died  in  Fehrwu/ry  ISIO,  leaving  William  Hatoard  the  younger  her 
grandson  and  heir  (heir  also  of  his  father  the  late  W.  Hatoard,  and  of  his  gnuid- 
f ather  the  testator  Serle  Edward  Haward),  and  the  remaining  children  of  the  late  W. 
Haward  and  George  Gardner,  her  grandchildren,  and  Elizaheth  Hatoard  her  only 
child. 

William  Haward,  who  died  shortly  before  his  mother  Ann  Haward,  by  his 
will,  dated  the  27th  of  December  1808,  devised  all  his  real  estates  to  Henry  Gretton 
and  Isaac  Andrews  in  fee,  upon  trust  to  sell  and  stand  possessed  of  the  purchase 
money,  and  also  of  his  personal  estate  in  trust,  as  to  one-seventh,  for  his  wife  J ane 
Hatoard,  her  executors,  and  as  to  the  remaining  six-sevenths,  for  all  his  children, 
living  at  his  decease  or  bom  in  due  time  afterwards,  in  equal  shares,  with  benefit 
of  survivorship  between  them,  in  case  any  should  die  under  the  age  of  twenty-one 
years,  with  remainder,  in  case  of  the  death  of  fdl  such  childr^  for  Jane  Haward, 
her  executors.  &c.  He  appointed  his  wife,  and  Gretton  and  Andretos,  executrix  and 
executors,  and  de-{4123-clared  that  the  provision  made  for  her,  was  intended  in  fall 
satisfaction  of  her  dower  or  thirds. 

William  Hatoard  died  in  May  1809,  leaving  W.  Hatoard  the  younger  his  eldest 
son  and  heir,  and  Jane  Haward  his  widow,  and  five  younger  children. 

In  1811,  the  trustees  named  in  the  will  of  W.  Hatoard,  and  his  widow  and  younger 
children,  instituted  the  present  suit  against  Elizabeth  Haward  the  surviving  daughter 
of  Serle  Edward  Hatoard,  George  Gardner  one  of  his  grandsons,  William  the  eldest  son 
and  heir  of  William  Haward  deceased,  the  trustees  named  in  the  will  of  Ann  Haward, 
and  the  mortgagees ;  insisting  that  under  the  will  of  Swle  Edward  Haward,  his 
widow  Ann  Hatoard  took  only  an  estate  for  life,  and  that  WUliam  Haward,  as  his 
heir,  was  mtitled  to  the  reversion  in  the  devised  estates,  subject  to  the  life  interests 
of  the  widow  and  of  the  other  children,  or  if  the  children  took  estates  in  fee  simple, 
then,  that  W.  Haward  was  entitled  to  one-sixth  of  the  devised  estates  in  his  own 
right,  and  to  three-sixths  as  heir  of  the  three  children  of  Serle  Edtoard  Haward  who 
died  without  issue. 

The  bill  prayed  that  the  will  of  William  Haward  might  be  established,  and  the 
trusts  carried  into  execution  ;  that  the  will  of  Serle  Edward  Haward  might  be 
established,  and  the  interests  taken  thereunder  by  the  late  Ann  Haward  and  ^  Uliam 
Haward  declared ;  and  that  such  part  of  the  premises  as  passed  to  William  Haward 
under  the  will  of  Serle  Edward  Haward,  or  as  his  heir,  or  as  the  heir  of  his  other 
children  deceased,  mi^ht  be  sold,  and  one-seventh  of  the  produce  paid  ta  JaW 
Hatoard,  and  the  remamingsix-sevenths  to  the  trustees  named  in  thewul  of  WUliam 
Hatoard,  in  trust  for  his  ^ildren. 

[413]  At  the  hearing  of  the  cause  on  the  5th  of  July  1813,  the  Master  of  (he  Bells 
directed  a  case  for  the  opinion  of  the  Judges  of  the  Court  of  Common'Pleas,  who 
certified,  that  under  the  will  of  Serle  Edward  Haward,  his  widow  Ann  Hamrd 
took  an  estate  for  life  only  in  the  devised  premises ;  and  each  of  her  six  cluldreii 
a  fee  simple  in  remainder  expectant  upon  the  mother's  life  estate,  in  one  undivided 
sixth-part  of  the  premises,  as  tenant  m  common  with  the  other  five  children. 
Taunt.  94.) 

By  the  decree  on  the  29th  of  July  1816,  the  rights  of  the  parties  were  declared 


Digitized  by  Google 


1  BTAHB.  414. 


OBETTON  V.  HAWARD 


445 


conformably  to  this  certificate  (1  Mer.  448) ;  and  it  was  farther  declared,  that  'William 
Haward,  at  the  time  of  making  his  will,  and  of  his  death,  was  as  one  of  the  six  children, 
of  SerU  Edtoard  Haward,  seised  of  the  reversion  of  one-sixth  part  of  his  estates,  and 
of  the  revenion  of  three  other  sixth-parts  thereof,  as  the  only  surviving  brother 
and  heir  of  Edward,  Francis,  and  James,  Havxtrd  ;  that  Elizabeth  Haward  was, 
as  one  of  suoh  six  children,  seised  in  her  own  right  of  one  other  sixth-part,  and  George 
Gardner,  as  the  onl^  child  and  heir  of  Ann  Gardner  (formerly  Ann  Haw^d)  deceased, 
of  the  remaining  sixth-part ;  the  decree  also  declared,  that  the  children  of  William 
Havxtrdmuat  elect  wheuier  they  would  take  under  or  against  the  will  of  AnnHatuard ; 
and  James  Haward,  and  Edward  Haward  being  imants,  it  was  referred  to  the 
Master  to  inquire  whether  it  would  be  for  their  benefit  to  take  under  or  against 
the  wilL(l) 

[414]  Under  this  decree,  the  adult  children  of  William  Hatoard,  having  elected 
to  take  against  the  will  of  [415]  Ann  Haward,  and  the  Master  having  reported  that 
the  like  election  would  be  for  the  benefit  of  the  infant ;  a  [416]  petition  was  presented 
by  Elizabeth  Haward,  stating,  in  addition  to  the  preceding  facts,  that  the  estates  of 
Serle  Edward  Haward  were  let  at  rents  forming  a  total  of  £870  per  annum,  of  which 
the  portion  devised  by  Ann  Haward  [417]  to  the  petitioner,  amounted  to  £600, 
the  remainder  being  by  her  devised  in  moieties  (of  £135  each),  one  to  George  Gardner, 
the  other,  for  the  benefit  of  Jane  Haward  and  her  children  by  William  Haward, 
to  whom  the  testatrix  had  also  devised  her  own  estate  at  Nine  Elms,  of  the  annual 
value  of  £115,  and  who  therefore,  under  her  disposition,  would  take  to  the  amount 
of  £250  only;  that  by  the  decree,  the  petitioner  and  George  Gardner,  take  each, 
one-sixth  of  Serle  Edward  Haward's  estates,  amounting  to  £145  per  annum,  and 
/an«  Haward  and  her  children  take  the  remaining  four-sixths  parts,  amounting 
to  £580  fer  annum,  by  which  distribution,  Gardner  derives  a  benefit  of  £10  per 
annum,  and  Jane  Haward  and  her  children  (independently  on  the  Nine  Elms 
estate  intended  for  them),  of  £445  per  annum,  while  the  petitioner  sustains  a  loss 
of  £455  per  annum.  The  netition  prayed,  that  the  petitioner  might  be  declared 
entitled  to  the  estate  at  Nine  Elms,  devised  by  Ann  Haward,  for  the  benefit  of 
Jane  Hatoard  and  her  children,  by  way  of  compensation,  as  far  as  it  would  extend 
for  the  loss  sustained  by  the  petitioner  of  the  estates  devised  to  her  by  Ann  Hatoard, 
which  Jane  Haward  and  her  children  have  elected  to  take  against  the  will  of  Ann 
Havxtrd  ;  and  that  in  taking  the  accounts  directed  by  the  decree,  of  the  rents  of 
Serle  Edward  Haward's  estates,  the  Master  might  allow  to  the  petitioner  a  proper 
sum,  in  compensation  for  tlie  rent  of  the  estate  at  Nirie  Elms,  from  the  death  of  Ann 
Haward,  till  the  petitioner  should  be  let  into  possession,  to  be  paid  from  the  share 
of  Serle  Edward  Haward's  estates,  to  which  Jaiu  Howard  and  her  children  should 
be  found  entitled. 

Jlfay  13,  1819.  The  petition  having,  on  the  last  petition  day,  been  ordered  to 
stand  over  for  argument,  was  this  day  argued. 

[418]  Mr.  Home  and  Mr.  Shadwell  for  the  petition.  No  case  is  to  be  found  in 
all  circumstances  precisely  similar  to  the  present,  but  the  petition  proceeds  on  the 
general  principle,  that  where  one  devisee,  by  electing  to  take  against  the  will,  frustrates 
the  testator's  intention  in  favor  of  another,  the  benefit  designed  for  the  former  shall 
be  applied  in  satisfaction  of  the  latter.  Streaifield  v.  Streatfield  (Ca.  Temp.  Talb. 
176).  The  petitioner  bein§,  by  the  election  of  the  widow  and  children  of  William 
Hatoard  to  assert  their  prior  rights  under  the  will  of  the  grandfather,  against  the 
will  of  Ann  Haward,  excluded  from  the  estate  devised  to  her  by  the  testatrix,  is 
entitled  to  be  indemnified  pro  tanto  from  the  Nine  Elms  estate  destined  for  them. 
The  plaintiffs,  seeking  the  aid  of  a  court  of  equity,  must  submit  to  its  rules,  and  cannot 
compel  an  inequitable  distribution.  The  situation  of  the  heir  is,  for  this  purpose, 
not  distinguishable  from  that  of  the  other  children  of  William  Havxird.  In  the 
case  cited,  the  Court  applied  the  doctrine  against  the  heir  claiming  adversely,  though 
in  that  character,  by  descent ;  here  the  heir  appears  in  the  character  of  devisee, 
electing  to  take  under  the  will  of  his  grandfather  ;  the  rule,  therefore,  that  no  one 
shall  Claim  at  once  under  and  against  a  will,  is  personally  applicable  to  him. 

Mr.  Wray,  for  William  Haward,  the  heir  of  his  father,  ot  "Ann  Haward,  and  of 
Serle  Edward  Haward.  I  admit  that  where  the  ancestor  devises  to  his  heir  an 
estate  of  which  he  has  power  to  dispose  of,  and  to  a  third  person  another  estate 
settled  on  the  heir,  and  tne  heir  asserts  his  rights  under  the  settlement,  he  shall  not 
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retain  the  estate  given  to  him  by  the  will.  Here  the  estate  which  the  petitioner 
claims  was  devised  for  the  benefit,  not  of  the  heir  alone,  but  of  the  widow  and  all 
the  [419]  children  of  hia  father  ;  and  it  is  hj  the  joint  election  of  those  persons,  not 
the  single  election  of  the  heir,  that  the  intention  of  the  testatrix  in  favour  <d  the 
petitioner  is  frustrated.  The  doctrine  of  compeoBation  has  been  applied  in  bequests 
of  personalty,  or  devises  disap^inted  by  the  election  of  the  heir,  but  it  has  never 
been  extended  against  the  heir  m  the  instance  of  devises  disappointed  by  the  election 
of  others.  The  devisees  electing  to  claim  against  the  will,  the  estate  designed  for 
them  becomes,  in  the  event,  uodisposed  of,  and  belongs  therefore  to  the  heir ;  upon 
what  principle  can  the  Court  take  from  him,  for  the  benefit  of  the  petitioner,  the 
shares  of  that  estate  which  those  devisees  hare  by  their  election  abandoned  1  Ad- 
mitting that  hia  own  share  is  within  the  doctrine  supposed,  no  case  has  decided 
that  he  is  not  entitled  to  retain  the  shares  which,  by  reason  of  the  election  of  others, 
devolve  to  faim  as  undisposed  of.  The  devise  on  trust  cannot  affect  the  question ; 
the  estate  in  the  trustees  is  neutral,  and  the  point  must  be  determined  as  if  the  legal 
estate  bad  descended  to  the  heir. 

Another  question  ia,  whether  the  Court  will  interfere  in  the  instance  of  jpartial 
disappointment  1  A  course  which  would  involve  great  difficulties  of  caJcaUtion. 
The  analogous  practice  under  the  statute  of  distribution  (the  practice  of  bringing 
into  hotchpot  sums  advanced  during  the  life  of  the  intestate),  has  never  been  ex- 
tended to  instancea  of  partial  intestacy,  where  by  a  will  affecting  only  a  portion  of 
the  property,  benefits  are  given  to  some  of  the  children ;  the  Court  being  unable 
to  ascertain  whether  either  the  particular  intention  of  the  party,  or  the  equity  of  the 
case,  would  be  accomplished  by  such  an  arrangement,  and  declining  to  encounter  the 
intricacy  of  calculation. 

[420]  A  third  peculiarity  of  this  case,  and  a  distinct  objection  to  this  petition, 
is,  that  the  petitioner  herself,  in  e:Sect,  takes  against  the  wilt  of  her  mother;  her 
interest  in  the  estates  of  Serle  Edward  Haward,  devolves  on  her  as  hia  devisee ;  a 
cluracter  inconsistent  with  that  in  which  she  claims  compensation. 

Mr.  G.  WUson,  for  the  Plaintiffs,  insisted,  that  if  the  petitioner  was  entitled 
to  the  estate  at  Nme  Elms,  allowance  must  be  made  for  sums  expended  by  the 
Plaintiffs  in  its  improvement. 

The  Master  of  the  RdU  [Sir  Thomas  Plumer],  The  object  in  directing  this 
petition  to  stand  over  for  argument  was  to  diacusa,  not  the  general  doctrine  of 
election,  but  the  peculiarities  of  the  case,  and  the  question,  on  which  few  authori- 
ties occur,  what  disposition  is  to  be  made  of  the  estate  rehnquished  by  a  party 
who  electa  to  take  against  the  will  1  The  principle  of  election  ia  clear,  not  merely 
as  an  abstract  theory,  but  as  punned  to  practical  consequences.  When  a  party 
elects  to  abide  by  the  will,  the  practical  consequence  is,  that  he  must  relinquiui 
his  own  estate,  of  which  the  wilfpurports  to  dispose  ;  and  the  Court  has  in  some 
instances  directed  him  to  execute  a  conveyance,  in  conformity  to  the  intention 
of  the  testator,  not  leaving  the  estate  to  pass  b^  the  will,  which  would  give  to  the 
devisee  only  an  imperiect  title.  The  doctrine  is  so  stated  by  Lord  Commissioner 
Eyre,  in  Blake  v.  Bunbury  (1  Ves.  Jun.  523)  (concurring  with  many  other  cases), 
and  there  the  plaintiffs,  electing  to  claim  "  under  the  will,  was  decreed  to  convey 
the  rent  charge  to  the  uses  of  the  will  "  {1  Ves.  Jun.  527).  The  Court  imposes  an 
implied  condition,  that  if  the  party  accepts  the  estate,  which  the  testator  had  power 
to  give,  he  shall  convey  hia  own,  over  which  the  testator  had  no  power,  to  the  in- 
dividual to  whom  it  [421]  is  actually,  but  ineifectually,  devised.  If  he  refuses  to 
abide  by  that  condition,  and  preferring  his  own.  rejects  the  eatate  offered  to  him 
on  the  terms  under  which,  if  at  all,  he  must  take  it,  renouncing  the  will,  it  is  a 
practical  conseq^uence  that  he  is  not  permitted  to  retain,  but  must  relinquish,  the 
benefitb  which  it  purports  to  confer  on  him.  So  far  is  clear ;  not  as  an  abstract 
proposition,  but  as  a  practical  contrivance.  In  most  instances,  the  party  has  elected 
to  abide  by  the  will,  and  then  no  difficulty  occurs.  This  case  presents  further 
peculiarities,  in  addition  to  the  circumstance  of  election  to  take  against  the  will. 
If,  however,  a  clear  rule  ia  established,  no  theoretical  objection  can  be  suffered 
to  interfere  with  it ;  if  no  rule  exists,  the  Court  must  on  principle  consider  what 
is  to  be  done  in  a  new  case.  Being  reluctant  to  innovate,  more  especially  in  a  ques- 
tion of  real  property,  I  was  desirous  to  ascertain  whether  it  had  not  been  settled 
by  decision,  that,  in  the  event  of  election  to  reject  the  will,  the  estate  relinquished 
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hy  that  election,  ehall  be  taken  from  the  heir  at  law,  and  given  to  the  disappointed 

devisee. 

Noys  V.  Mordaunt,  determined  in  1706,  is  said  to  be  the  first  case  on  the  subject 
of  election ;  and  a  great  authority.  Chief  Baron  Eyre  (4  Bro.  C.  C.  2i  ;  1  Ves.  Jun. 
523),  has  described  this  practice  of  putting  devisees  to  election,  however  reasonable, 
aa  a  strong  operation  of  a  court  of  equity.  I  cannot  say  that  I  am  at  all  satisfied 
that  the  mere  circumstance  of  peculiarity  in  this  case,  that  the  heir  at  law  is  one 
of  the  individuals  who  have  made  election,  ought  to  distinguish  it.  Thoiigh  a  party 
must  be  taken  to  have  elected,  still  if  a  new  right  arises,  not  adverted  to  at  the  time, 
as  no  one  is  ever  compelled  to  elect  till  the  whole  fcubject  matter  has  been  ascer- 
tained, and  he  knows  all  [422]  his  rights  on  each  side,  the  Court  would,  according 
to  ita  habit,  indulge  him  with  fa^-ther  opportunity  to  be  informed  of  his  interests. 
It  is  to  he  considered  also,  that  the  heir  is  bound  to  elect,  and  has  made  election, 
not  in  the  character  of  heir,  but  between  two  instruments  in  neither  of  which  is 
that  character  concerned  ;  he  is  required  to  declare  whether  he  will  abide  by  t}ie 
will  of  Serle  Edviard,  or  by  the  will  of  Ann ;  of  these  he  prefers  the  former,  but 
that  choice  has  no  connection  with  his  claim  as  heir.  When  the  heir  asserts  his 
paramount  title,  no  court  is  authorised  a  priori  to  impose  any  condition  on  him. 
InBisting  on  his  right  before  the  will  was  made,  and  declining  to  accept  any  benefit 
under  it,  what  aumority  has  this  Court  to  annex  a  qualificatbn  %  To  deprive  him 
of  a  title  prior  to  any  will  1  I  think,  therefore,  that  neither  of  these  points  is  con- 
clusive ;  but  the  fair  way  of  considering  the  question,  and  the  true  test,  is  this  ; 
supposing  the  heir  not  interested  in  either  instrument,  nor  having  made  any  election, 
to  advance  a  claim  to  this  hcsreditas  jacens,  alleging  that  the  estate  not  being  accepted 
by  the  person  for  whom  the  testator  destined  it,  is  in  effect  given  to  no  one,  and 
therefore  (as  a  devise  lapsed  by  the  death  of  the  devisee  in  the  life  of  the  testator) 
delvoves  to  him  in  his  character  of  heir ;  supposing  him  thus  neither  affected  by 
any  antecedent  acts,  nor  interested  in  the  property  under  an  instrument  varied 
by  the  wills  of  his  father  or  grandmother,  how  would  the  Court  deal  with  his  claim  1 
On  general  prindples,  it  might  be  said,  that  the  estate  not  being  in  the  event  effectu- 
ally given,  tne  devisee  (who  cannot  be  permitted  to  enio^  a  double  benefit,  both  the 
property  devised  to  him,  and  property  the  title  to  which  is  inconsistent  with  the 
will),  must  indeed  relinquish  it,  but  that  what  is  then  to  be  done  with  it.  is  a  quite 
different  question.  The  doubt  is,  does  it  pass  to  the  heir,  as,  in  the  actual  event, 
un-[423]-disposed  of,  the  will  being  frustrated  ;  or  come  into  the  hands  of  the  Court, 
under  an  authority  to  apply  it  for  the  benefit  of  the  person  who  has  been  dis- 
appointed t  If  that  authority  has  been  constantly  exercised,  however  disputable 
in  its  nature,  it  cannot  now  be  impeached. 

Few  cases  are  to  be  found  on  the  subject,  but  it  must  be  acknowledged  that 
the  language  of  the  great  judges  by  whom  it  has  been  dibcussed,  procee(U  to  the 
extent  of  ascribing  to  the  Court  an  equity  to  la^  hold  on  the  estate  thus  taken  from 
the  devisee  by  the  principle  of  election,  and  dispose  of  it  in  favour  of  those  whom 
he  has  disappointed  ;  not  merely  taking  it  from  one,  but,  such  is  the  uniform 
doctrine,  bestowing  it  on  the  other.  A  doctrine  not  confined  to  instances  in  which 
the  heir  is  put  to  election,  and  which  may  be  said  to  bring  him  within  the  operation 
of  the  general  principle,  but  prevailing  as  an  universal  rule  of  equity,  by  which 
the  Court  interieres  to  supply  the  defect  arising  from  the  circumstance  of  a  double 
devise,  and  the  election  of  the  party  to  renounce  the  estate  eSectually  devised  ; 
and  instead  of  permitting  that  estate  to  fall  into  the  channel  of  descent,  or  to  devolve 
in  any  other  way,  lays  hold  of  it,  to  use  the  expression  of  the  authorities,  for  the  pur- 
pose of  making  satisfaction  to  the  disappointed  devisee ;  a  very  singular  office ; 
lor  in  ordinary  cases,  where  a  legatee  or  devisee  is  disappointed,  the  Court  cannot 
give  relief ;  but  here  it  interposes  to  assist  the  rarty  whose  claim  is  frustrated  by 
election.  Such  is  the  language  of  Lord  Chief  Justice  de  Grey,  cited  with  appro- 
bation by  Lord  Loughborough  :  *  the  equity  of  this  Court  is  to  sequester  the  devised 
estate  quousque  till  satisfaction  is  made  to  the  disappointeed  devisee."  {La  ly  Cavan 
V.  Pulteney,  2  Ves.  Jun.  560).  I  conceive  it  to  be  the  universal  doctrine  that  the 
Court  possesses  [424]  power  to  sequester  the  estate  till  satisfaction  has  been  made, 
Dot  permitting  it  to  devolve  in  the  customary  course ;  out  of  that  sequestered 
estat  80  much  is  taken  as  is  requisite  to  indemnify  the  disappointed  devisee ;  if 
insufficimt,  it  is  left  in  his  hands.   In  the  case  to  which  I  have  referred,  Lord  Lough- 
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borough  uses  the  expression,  that  the  Court  "  lays  hold  of  what  is  devised,  and  makes 
compensation  out  of  that  to  the  disappointed  party." 

A  distinction  has  been  attempted  between  real  and  personal  property  :  I  cannot 
see  a  principle  on  which  the  Court  could  think  itself  at  liberty  to  sequester  and 
distribute  personalty,  in  the  event  not  given  to  the  individual  intended,  that  woukl 
not  apply  equally  to  realty  ;  the  object  being  to  direct  the  devolution  of  the  property 
in  a  course  prescribed  by  equity.  Undoubtedly  in  the  instance  of  personalty,  satis- 
faction has  been  repeatedly  given.  In  a  case  not  reported  (the  name  of  one  of  the 
parties  I  recollect  was  Brodie)  the  property  being  divided  into  eleven  parts,  the  Court 
followed  it,  for  the  purpose  of  satisfaction  ;  and  in  several  cases,  anticipating  either 
contingency,  the  decree  has  provided  for  the  event  of  election  to  take  against  the 
will,  by  a  direction  for  making  compensation  out  of  the  estate.  It  would  be  too 
much  now  to  dispute  this  principle,  established  more  than  a  century,  merely  on  the 
ground  of  difficulty  in  reducing  it  to  practice,  and  disposing  of  the  estate  taken  from 
the  heir  at  law  without  any  will  to  guide  it ;  for  to  this  purpose  there  is  no  will : 
the  will  destined  to  the  devisee,  not  this  estate  but  another :  he  takes  by  the  act 
of  the  Court  (an  act  truly  described  as  a  strong  operation) ;  not  by  descent,  not 
by  devise,  but  b^  decree  ;  a  creature  of  equity. ' 

If  this  doctrine  were  now  advanced  for  the  first  time,  some  objections  might 
seem  to  occur  to  it.  The  dis-[425]-a'PPointment  of  the  devisee  not  arising  from 
any  wrong  done  to  him,  or  any  right  withheld  from  him.  but  resting  in  the  loss 
of  a  gift,  from  a  want  of  title  in  the  testator  to  dispose  of  what  is  given,  how  does 
it  afford  any  claim  to  compensation  in  a  court  of  justice  1  The  testator  might 
have  anticipated  and  provided  for  this  event,  and  have,  in  such  case,  substituted 
one  estate  for  the  other ;  and,  perhaps,  if  he  were  now  living,  this  is  what  he  might 
wish  to  do  ;  but  not  having  expressed  any  such  intention  in  his  will,  how  can  the 
Court  supply  the  omission,  and  make  a  new  will  for  him,  giving  one  estate  not 
devised,  in  lieu  of  the  estate  which  was  ?  In  what  way  too  is  this  to  be  effectuated, 
80  as  to  invest  this  disappointed  devisee  with  a  clear  and  indefeasible  title  in  the 
estate  thus  given  him  by  the  Court  1  Did  the  estate  pass  under  the  devise  or  did  it 
not  %  If  in  consequence  of  the  election  and  the  noncompliance  with  the  implied 
condition,  the  devisee  is  precluded  from  taking  the  estate,  and  no  other  disposition 
of  it  is  made  by  the  will,  must  it  not  devolve  on  the  heir  at  law  as  being  in  event 
undisposed  of ;  and  if  so,  what  equity  is  there  against  the  heir,  supposing  him 
no  party  to  the  election,  to  restrain  him  from  recovering  in  ejectment ;  or  if  not 
restrained,  how  is  any  defence  to  be  made  against  his  claim  under  the  devise,  which 
the  devisee  is  precluded,  by  his  election,  from  availing  himself  of,  as  well  in  law. 
according  to  Lord  Eedesdale,{2)  as  in  equity  ?  How  too  [426]  «  the  devisee  ever 
to  obtain  the  legal  estate,  or  to  perfect  his  title  without  a  conveyance  from  the 
heir  at  [427]  law  1  And  if  there  be  no  equity  against  him,  how  is  a  court  of  equity 
to  compel  him  to  part  with  his  inherit-[428>ancet  favoured  as  that  title  in  general 
is  both  in  law  and  equity  ? 

[429]  If  the  other  alternative  is  taken,  the  only  way  of  avoiding  the  apparent 
contradiction  of  considering  the  [430]  estate  to  pass  by  the  will  for  one  purpose,  and 
not  to  pass  for  another,  is  to  separate  the  legal  estate  from  the  [431]  beneficial,  and 
to  allot  the  former  only  to  the  devisee,  and  reserve  the  latter  for  the  disposition  of 
the  Court ;  but  where  is  the  ground  for  that  separation  ;  the  will,  if  it  is  to  operate  at 
all,  having  given  both  the  le^al  and  the  equitable  interest  to  the  same  person,  and 
laid  no  ground  in  the  intent  ot  the  devisor  for  any  distinction  in  their  destination  t 

The  devisee's  election  to  abide  by  his  own  estate  may  properly  operate  to  preclude 
his  taking  the  devised  estate ;  but  how  can  it  make  him  take  in  a  different  character, 
and  convert  him  into  a  trustee  for  another,  to  whom  the  testator  has  not  expressed 
any  intention  to  give  it !  The  disappointed  devisee  in  respect  to  the  estate  devised 
to  another  has  no  title  whatever  to  that  estate,  either  under  or  dehors  the  will ; 
What  equity  then  has  he  to  it  1 

These  are  some  of  the  difficulties  which  might  have  been  urged  bv  way  of  objection 
to  this  part  of  the  doctrine  of  election,  had  it  been  now  open  to  discussion  ;  in  the 
present  case,  however,  some  of  these  difficulties  are  ob-£432]-viated,  and  the  doctrine 
in  its  full  extent  has  been  too  long  considered  as  settled  to  make  it  safe  to  disturb 
it.  "'■■i 

The  question  then  is,  will  the  circumstances  in  which  Elizabeth  Haward  is  placed, 
prevent  the  application  of  this  doctrine  1   Taking  a  benefit  by  the  election,  not  of 
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herself  bnt  cl  another,  her  aitilation  is  certainly  in  some  peculiar.   Under  the 

election  of  the  widow  and  children  of  William  Howard^  to  abide  by  the  will  of  his 
father  Serle  Edward  Baipard,  the  estates  of  the  latter  becoming  divisible,  the  peti- 
tioner takes  one-sixth ;  the  question  is,  whether  having  by  the  election  of  other 
parties,  acquired  a  right  not  intended  for  her  by  her  mother,  she  can  now  insist  on 
satisfaction  for  the  disappointment  of  the  devise  contained  in  her  mother's  will, 
while  she  enjoys  a  benefit  which  has  come  to  her  against  that  will  1  That  question 
is  certainly  new ;  no  case  has  occurred  in  which  an  individual  in  part  satisfied, 
deriving  from  one  source  a  partial,  has  been  declared  entitled  to  additional,  compensa- 
tion. It  has  been  ingeniously  argued,  that  as  the  doctrine  of  bringing  into  hotchpot 
antecedent  portions,  is  not  applicable  to  a  case  of  partial  intestacy,  the  doctrine  of 
com{>enBation  cannot  be  applied  to  partial  disappointment ;  but  that  analog  will 
not,  in  my^  opinion,  justify  a  departure  from  the  ordinary  rule.  If  the  petitioner 
is  the  only  individual  disappointed,  being  deprived  of  an  estate  of  £600  a-year  destined 
to  her,  and  taking  an  estate  of  £145  a-year  only,  and  if  the  estate  at  Nine  Elms  is 
Qow  in  the  hands  of  the  Court,  has  not  the  established  practice  determined  that 
it  is  to  be  applied  in  satisfaction  of  her  as  a  disappointed  devisee  1  To  the  extent  of 
the  difference  between  £145  and  £600,  she  sustains  that  character.  Difficulties 
in  the  calculation  of  quantity  may  be  removed  by  a  reference  to  the  Master  ;  jiIxls  or 
mintu  cannot  vary  the  rule ;  here  is  disappointment ;  and  I  [433]  think  that  the 
circumstances  of  novelty  cannot  so  entrench  on  the  entirety  ot  the  principle,  as  to 
authorise  me  in  refusing  compensation.(3) 

[434]  The  only  remaining  question  is,  on  what  terms  must  compensati(ni  be 
made  1  From  what  time  is  the  estate  [4351  Nine  Elms  to  be  given  up  to  the 
petitioner  t  The  election  is  retrospective ;  reverting  to  the  time  of  the  [436]  '"'ill, 
the  parties  electing  reject  all  that  comes  under  it ;  consequently  they  have  in  the 
mterval  enjoyed  the  [437]  property  of  another  ;  to  retain  the  past  rents  and  profits 
which  they  have  received  with  no  other  title  than  that  [438]  conferred  by  the  will, 
would  be  to  claim  under  it ;  renouncing  the  will,  they  admit  that  they  have  been  in 
[439]  possession  of  an  estate  without  title.  There  must  be  a  retrospective  account  of 
rents  and  profits,  and  an  ac-[440]-count  of  sums  expended  for  melioration  of  the 
estate,  which  must  be  reimbursed^ 

[441]  His  Honour  doth  order  that  the  said  Master's  said  repOTt,  bearing  date  the 
20th  day  of  May  1818,  be  con^442]^firmed,  and  His  Honor  doth  declare  that  the 
petitioner  Elizabeth  Smoard  is  entitled  to  the  estate  of  the  testatrix  Ann  Haward,  * 
widow,  in  the  pleadings  named,  situate  at  Nine  Elms.  &c.,  in  and  bv  her  will  devised 
to  or  for  the  benefit  of  the  Plaintiff,  Jane  Haward^  widow,  and  her  children,  as  and  by 
way  of  compensation  to  the  said  Elizabeth  Haward,  as  far  as  the  same  will  extend,  for 
the  loss  sustained  by  her  of  the  estates  and  benefits  devised  to  and  intended  for  her, 
in  and  by  the  will  of  her  mother  the  said  Ann  Haward,  widow,  which  the  said  Jane 
Haward,  and  her  children  have  elected  to  take  (under  the  decision  of  this  Court) 
against  the  said  will ;  a  nd  it  is  ordered  that  the  said  Elizabeth  Haward  be  [443]  forth- 
with let  into  possession  of  the  said  estate  at  Nine  Elms  aforesaid,  and  into  the  receipt 
of  Uie  rents  and  profits  thereof  accordingly  ;  and  it  ordered  that  the  said  Master,  in 
taking  the  accounts  of  the  rents  and  profits  of  the  testator  Serle  Edward  Haward's 
estates,  which  are  directed  by  the  decree  made  in  this  cause,  fix  and  allow  to  the  said 
ElizabeA  Hav?ard,  bb  between  her  and  the  said  Plaintiff,  Jane  Hatoard  and  h^ 
children,  such  sum  as  the  said  Master  shall  think  proper,  by  way  of  compensation, 
in  the  nature  of  occupation  rent  for  the  said  estate  ati\^ne£{iiu,fromthe  death  of  the 
sud  testatrix,  Ann  Haward,  widow,  until  the  said  Elizabeth  Haward  shall  be  so  let 
into  the  possession  thereof  as  hereinbe-[444]-f  ore  directed  ;  and  it  is  ordered  that  the 
said  Master  do  take  an  account  of  all  sums  of  money  which  he  shall  find  to  have  been 
laid  out  and  expended  by  the  said  Plaintiff  and  her  children,  in  repahs  and  improve- 
ments of  the  said  estate  and  premises  situate  at  Nine  Elms  aforesaid,  since  the 
decease  of  the  said  Ann  Haward,  during  the  time  they  have  been  in  possession 
thereof,  and  it  is  ordered  that  the  said  Master  do  deduct  the  same  from  what  he  shall 
certify  to  be  due  from  the  said  Plain-[446]-tiffs  by  way  of  such  occupation-rent  as 
sforasaid ;  and  it  is  ordered  that  the  Plaintiffs  and  the  Defendant.  Vfilliavi  Haward^ 
do  pay  onto  the  said  Elizabeth  Haward  what  the  said  Master  shall  so  certify  to  be  due 
to  her  in  respect  of 'such  oocnpation-rent  as  aforesfud,  after  such  deductionas  aforesaid. 
—BeS'  Lib.  A.  1818,  !ol.  1173-1175. 
C,  xvL— 15 
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(1)  Some  variety  of  practice  appears  to  hare  prevailed,  in  the  event  of  diululity 
(by  minority  or  coverture)  of  the  person  bound  to  elect.  On  a  devise  to  a  younger 
son,  by  a  will  not  duly  attested,  containing  a  contingent  l^acy  to  the  heir,  with 
express  condition  of  forfeiture  if  she  controverted  the  will,  the  heir  being  an  infant, 
Lord  Hardxoicke  held  "  that  she  could  not  judge  for  hereelf,  nor  could  the  Master 
judge  for  her,  it  being  on  several  contingencies,  so  that,  until  she  cAme  of  age,  no 
election  could  be  made"  and  he  directed  the  devisee  (being  restrained  from  com- 
mitting waste)  to  receive  the  rents  of  the  devised  estates,  subject  to  farther  order. 
Boughton  v.  Boughton,  2  Ves.  Sen.  1 2.  *  According  to  Vernon's  report,  a  like  couree 
was  pursued  in  Tlwmas  v.  Gyles,  2  Vem.  Sen.  232,  but  from  the  Register  it  appeare, 
that  in  that  case,  the  rights  of  the  parties  were  founded,  not  so  much  in  the  doctrine 
of  election,  as  in  express  contract  between  the  testatrix  and  the  ancestor  of  the  infsDt 
heir.  In  Bor  v.  Bor,  3  Bro.  P.  C.  ed.  Toml.  173,  final  election  by  the  heir  was  sus- 
pended during  minority,  with  provisional  election  by  his  guardian  in  the  interval ; 
the  Lord  Chancellor  of  Ireland  having  decreed,  that  the  infant  ^ould  have  six  months 
after  he  attained  the  age  of  twenty-one  years  to  elect,  and  should,  in  the  mean  time, 
receive  the  rents  of  the  devised  or  descended  estates  at  the  election  of  his  guardian, 
without  prejudice,  and  subject  to  the  order  of  the  Court.    In  Chetwynd  v.  Fleetwood. 

1  Bro.  P.  C.  ed.  Tornl.  300 ;  2  Schoales  <&  Lefr.  266,  an  infant  heir  being  under  an 
obligation  to  elect,  either  to  provide  for  the  payment  of  a  sum  which  his  ancestor 
had  covenanted  to  pay,  or  to  convey  estates  which,  in  consideration  of  that  payment, 
had  been  settled  on  him,  Lord  Talbot,  C,  directed  an  inquiry  which  would  be  most 
beneficial  to  the  infant,  and  on  the  Master's  report  decreed  payment  of  the  sum; 
and  his  decree  was  affirmed  by  the  House  of  Lords.  A  like  practice  seeniB  to  h&re 
been  adopted  in  Goodwyn  v.  Goodwyn,  1  Ves.  Sen.  228 ;  but  inSlreatfidd  v.  Streatfidd, 
Ca.  Temp.  Talb.  176,  the  same  judge  postponed  election,  on  tne  ground  of  the 
inability  of  the  heir  to  elect  during  minority  (see  the  decree,  1  Svoans.  447  (C)); 
and  in  Hervey  t.  Desbouverie,  Ca.  Temv,  Talb.  130,  reserved  the  election  of  an  infant 
daughter  of  a  freeman  of  London  to  talce  by  the  will  or  the  custom,  until  twenty-one 

or  marriage.  | 
In  Rushoui  V.  Rushout,  6  Bro.  C.  P.  ed.  TonU.  89,  an  infant  being  bound  to  elect  i 
between  different  sums  (one  payable  at  eighteen  or  marriage,  and  the  other  at 
twenty-one  or  marriage),  charged  on  distinct  funds.  Lord  Cowper,  0. ,  decreed  that  she 
should  make  her  election  at  the  age  of  eighteen;  she  accordingly  at  that  age  (by  a 
written  instrument)  elected  to  take  the  latter  sum,  and  the  decree  was  affirm^  by  the 
House  of  Lords.  Lord  Redesdale  has  stated,  that,  in  this  case,  "  it  was  consiaered 
that  the  Court  was  bound  to  see  what  was  for  the  benefit  of  the  infant,  and  make 
election  for  her,for  otherwise  other  persons  might  be  injured  for  wantof  that  election,* 

2  Schoales  &  Lefr.  267.  It  seems  difficult  to  reconcile  this  statement  with  tJie  printeid 
report,  according  to  which  the  infant  was  ordered  to  elect,  and  actually  elected,  and 
the  election  was  suspended  during  five  years,  the  decree  to  elect  having  been  pro- 
nounced in  1716,  and  the  election  made  in  1721.    In  Bigland  v.  EiuUUesto^-, 

3  Bro.  C.  C.  285,  n.,  the  Master  was  directed  to  inquire  whether  it  would  be  for  the 
benefit  of  the  infant  heir  to  take  under  or  against  the  settlement. 

In  the  instance  of  disability  by  coverture,  Lord  Hardwiclce  held,  that  a  married 
daughter  of  a  freeman  of  the  city  of  London  could  not  declare  her  election  to  take  her 
share  of  her  father's  personal  estate,  under  his  will  or  by  the  custom,  without  appear- 
ing either  in  Court,  or,  if  resident  abroad,  before  persons  named  as  commissioners ; 
Parsons  v.  Dunne,  2  Ves.  Sen.  60.  Belt's  Supplement,  276  ;  and  a  case  was  on  that 
occasion  cited,  in  which  the  huslwnd  and  wife  attending  in  court  and  differing  in 
election,  "  Vemey,  Master  of  the  Eolls,  referred  it  to  a  Bfaster,  to  see  what  was  most 
for  her  benefit."   2  Ves.  61.   See  3  Ves.  Jun.  660  ;  4  Ves,  626. 

In  Ardesoife  v.  Bennett  2  Dide.  463,  the  receipt  during  five  years,  by  a  married 
woman,  of  interest  on  a  legacy  bequeathed  to  her  separate  use,  and  manifestly  more 
valuable  than  the  estate  to  which  she  had  an  alternative  title,  was  held  to  con8titut« 
an  election  conclusive  on  her  heir. 

In  Pulteney  v.  Darlington,  Mrs.  Pulteney  was  ordered,  within  a  limited  time,  to 
signify  her  election  to  take  under  the  will  of  Sir  William  Pulteney,  or  under  the  Till 
ofGeneral  Pidteney  by  signing  the  Registrar's  book  by  her  clerk  in  court ;  and  the 
time  having  expired,  the  Master  was  du-ected  to  inquire  which  claim  was  preferable, 
and  election  was  made  in  conformity  to  his  report.  7  Bro.  P.  C.  ed.  TonU.  546, 647 ; 
3  Vet.  385  ;  2  Ves.  Jim.  660, 
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Lord  Bosslyn^  in  Wilson  t.  Lord  John  Tovmshend,  2  Vei.  Jun.  693.  alluded  to 
various  orders  in  the  instance  of  femmes  covertes  bound  to  elect,  directing  an  inquiry 
by  the  Master,  which  fund  would  be  most  beneficial ;  but  the  comparative  value 
of  the  funds  appearing  there  on  the  pleadings,  he  decided  the  question,  and  dismissed 
the  bill  without  a  reference.  In  Vane  v.  Lord  Jhingannon,  Lady  Charlotte  Kerr, 
a  femme  cowrie,  was  directed  to  make  her  election  before  the  Master  within  six 
months.    2  Schoales  <&  Lefr.  133. 

Lord  Eldon  seems  incidentally  to  admit  the  practice  of  directing  an  inquiry  by  the 
Master  as  established  in  the  instance  of  coverture,  Davis  v.  Page,  9  Ves.  350 ;  and  it 
is  understood  as  established  in  the  instance  of  minority  also  (see  1  Swans.  413, 
2  Fonbl.  Treat,  on  EquUjf,  326,  n.),  though  possibly  it  would  not  be  unreasonable, 
in  the  latter  instance  at  least,  considering  that  preference  may  be  determined  by 
circumstances  independent  or  pecuniary  value,  to  distinguish  between  cases  where 
the  interests  of  third  persons  require  an  immediate,  and  where  they  admit  a  suspended, 
election. 

(2)  "  The  rule  of  election,  I  take  to  be  a  rule  of  law,  as  well  as  of  equity ;  and  the 
principal  reason  why  courts  of  equity  are  more  frequently  called  upon  to  consider  the 
subject  (particularly  as  to  wills)  than  courts  of  law,  I  apprehend  is,  that  at  law,  in 
consequence  of  the  forms  of  proceeding,  the  party  cannot  be  put  to  elect ;  for  in 
order  to  enable  a  Court  of  law  to  apply  the  principle,  the  party  must  either  be  deemed 
eoncluded,  being  bound  by  the  nature  of  the  instrument,  or  must  have  acted  upon 
it  in  such  a  manner,  as  to  be  deemed  concluded  by  what  he  has  done ;  that  is,  to 
hare  elected.  This  frequently  throws  the  jurisdiction  into  equity,  which  can  compel 
the  party  to  make  an  election,  and  not  leave  it  uncertain  imder  what  title  he  may  take 
take."    2  Schoales     Lefr.  450. 

Lord  Rosslyn,  also  is  reported  to  have  said,  "  The  principle  of  these  cases  "  (cases  of 
election)  "  is  very  clear.  The  application  is  more  frequent  here ;  but  it  is  recognized 
in  courts  of  law  every  day.  You  cannot  act,  you  cannot  come  forth  to  a  court  of 
justice,  claiming  in  repugnant  rights."  2  Ves.  Jun.  696.  Lord  Mansfield,  in  a 
judgment  the  authority  of  which,  on  every  point,  has  been  strongly  questioned, 
Sugden  on  Powers,  498,  et  seq.  professed  the  same  opinion.  4  T.  743,  n.  See 
Goodtiilt  T.  Bailey,  Cowp.  597. 

That  no  court  will  enforce  rights  which  it  recognises  as  repugnant,  may  be 
admitted  probably  for  an  universal  proposition;  but  courts  which  differ  in  the 
rights  which  the;^  recognise,  necessarily  difier  m  the  recognition  of  repugnancy. 
In  no  instance  it  is  believed  (with  the  exception  of  the  anomalous  cases  last  cited), 
has  a  court  of  law  adverted  to  a  clause  by  wnich  a  testator  assumes  to  dispose  of  the 
property  of  his  devisee,  in  favour  of  a  third  person,  for  the  purpose  of  declaring  the 
right  of  the  devisee,  to  the  benefit  offered  by  the  will,  repugnant  to  his  right  to 
retain  the  property  of  which  that  clause  purports  to  dispose.  It  is  obvious  that 
such  a  clause,  proceeding  from  one  who  is  not  the  owner,  cannot  transfer  the  legal 
interest  in  the  property  ;  being  distinct  and  unconnected,  without  words  or  necessary 
implication  of  reference,  it  cannot  qualify  the  prior  clause  of  devise  as  a  condition  ; 
nor  can  it  operate  by  estoppel,  against  the  devieee,  no  part^  to  the  will,  and  whose 
title  to  hia  own  estate,  is  not  derived  from  the  testator  :  fading,  therefore,  to  effeei, 
it  serves  onl^  to  denote,  the  purpose  of  its  author ;  and  becomes  the  peculiar  subject 
of  the  jurisdiction  of  a  court  of  equity  ,|whichjin  administering  the  rights  of  its  suitors, 
hy  eniorcing  the  obligations  affecting  their  conscience,  executes  the  intention  in 
which  those  obligations  originate. 

The  instances  in  which  courts  of  law  have  applied  the  maxim  allegans  contraria 
nan  est  audiendus,  are  instances  of  inconsistent  titles,  whether  to  the  same  subject 
(as  a  contemporaneous  estate  for  life  and  in  tail,  in  the  same  land  ;  see  Jenkins, 
cent.  1.  case  27,  or  the  claim  of  a  tenant  under  and  against  his  landlord,  mentioned  by 
Lord  Bosslyn,  2  Ves.  Jun.  696),  or  to  different  subjects  (as  dower  at  once  in  the  land 
taken,  and  in  the  land  given  in  exchange  ;  see  the  case  cited,  3  Leon.  271  ;  Perk.  s. 
319).  the  assertion  of  one  title  being  incomplete,  without  a  negation  of  the  other.  It 
is  a  maxim,  not  of  morality,  but  of  logic ;  and  comx>els  election  between  claims,  in 
reflect,  not  of  t^e  injustice,  but  of  the  technical  impracticability,  of  their  contempor- 
aneous assertion. 

In  courts  of  law,  the  suitor  is  permitted  to  assert  rights,  which,  so  far  as  theintention 
of  the  parties  constitutes  repugnancy,  are  confessedly  repugnant.  "  If  a  man  make  a 
feofiment  in  fee  of  lands  or  tenements,  either  before  or  after  marriage,  to  the  use  of 
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the  husband  for  life,  and  after,  to  the  use  of  A.  for  life,  and  then  to  the  use  <A  the 
urife  for  life,  in  satisfaction  of  her  dower,  this  is  no  iointure,  vithin  the  statute,  ftc, 
and  albeit  in  that  case,  A.  shcmld  die,  living  the  husband,  and  after  the  death  d  the 
husband,  the  wife,  entreth,  jet  this  is  no  part  of  her  dower,  but  she  shall  hoxe  her 
dower  also.  Co.  Litt.  36  6,  and  see  4  Co.  2  6,  yfUmot  Opinions,  p.  188,  9  Mod.  152. 
So,  if  A.  disseises  B.,  tenant  for  life  in  fee,  of  the  manor  of  Ifale,  and  afterwards 
gives  the  manor  of  Sale  to  jB.  and  his  heirs,  in  full  satisfaction  of  all  his  rights  and 
actions  which  he  has  in  or  for  the  manor  of  Dale,  which  B.  accepts,  yet  B.  may  enter 
into  the  manor  of  Dale,  or  recover  it  in  any  real  action.    4  Co.  1  b. 

No  legal  principle  is  better  established,  than  thaton  which  these  decisions  proceed, 
namely,  that  a  freehold  right  shall  not  be  barred  by  collateral  satisfaction,  Co.  Litt. 
3  i,  Doetrina  Flac.  17.  The  like  assertion  of  rights  morally  repugnant,  has  been 
sanctioned  in  many  of  the  cases  in  which  the  courts  have  orer-ruliBd  a  plea  of  accord 
and  satisfaction.  See  Pet/ton's  case,  9  Co.  77 ;  Grvmes  t.  Blofield,  Cro.  El.  641 ;  Co. 
Litt.  212.  The  Plaintiff  being  permitted,  on  technical  grounds,  to  enforce  a  claim 
for  which  he  had  received  a  compensation. 

A  devise  or  bequest  of  that  which  is  not  the  property  of  the  testator,  is  void  at  lav. 
Bransby  v.  Grantham,  Plowd.  525,  526 ;  Litt.  s.  287 ;  Co.  Litt.  185  b  ;  Perk.  s.  526 ; 
Goddph.  Orph.  Leg.  part  3,  c.  6,  s.  5  ;  Swinb.  on  Willa,  part  3,  s.  3,  n.  8,  s.  5,  prope  fn. 
«.  6,  n.  17  ;  Dr.  &  Student,  I.  2,  c.  25,  p.  126.  "  If  a  man  bequeath  to  one,  another 
man's  horse,  in  the  law  of  the  realm,  the  legacy  is  void  to  all  intents,  and  he  to  whom 
the  legacy  is  made,  shall  neither  have  the  horse,  nor  the  value  of  the  horse."  Id.  1. 2, 
c.  55,  p.  300,  and  see  3  Co.  29  a.  To  suppose  that  more  ^vor  would  be  shown  to  a 
clause  in  a  deed,  purporting  to  x>aas  the  property  of  a  stranger,  would  be  to  contra- 


such  clause,  whether  in  a  deed  or  in  a  will,  is  inoperative  at  law,  either  for  transferring 
the  subject,  or  for  qualifying  a  previous  valid  gift.  To  convert  it  into  a  ocmdition, 
according  to  the  equitable  practice,  by  incorporation  with  a  distinct  clause,  to  which 
in  terms  it  coataius  no  reference,  would  be  inconsistent  with  the  rule,  that  conditions 
imposed  by  the  particular  intention  of  the  individual  (as  distinguished  from  condi- 
tions founded  in  the  nature  of  the  relation  or  contract  between  the  parties,  and  by  ub 
denominated  conditions  in  law)  must,  conformably  to  the  feudal  principle,  Craig. 
Just  Feud.  I.  2,  dieg.  5,  s.  4,  be  expressed.    Co.  Litt.  201  a. 

Many  decisions  may  be  found  on  the  question  what  words  annexed  to  the  clause 
of  gift,  for  the  purpose  of  connecting  it  with  a  distinct  clause,  constitute  a  condition ; 
ea  intentions,  ad  effectum,  sufficient  in  a  will  {Co.  Litt.  236  b),  are  not  sufficient  in  a 
deed  {Co.  Litt.  204  a) ;  but  in  no  case,  it  is  belwved,  has  a  court  of  law  referred  a 
condition  from  words  applicable  only  to  another  subject,  and  void  in  their  obvious 
sense,  as  purporting  to  pass  an  estate,  not  the  property  of  the  author  of  the  clause. 

The  general  principle  of  the  law,  on  the  subject  of  repugnant  rights,  is  illustrated 
by  the  decisions  on  the  concurrent  claims  to  jointure  and  to  dower. 

The  Statute  of  Uses  {27  H.  8,  c.  10),  having  transferred  the  legal  estate  to  the 
cestui  que  use,  all  women  then  married,  would  have  become  dowable  of  lands  held 
to  the  use  of  their  husbands,  retaining  their  title  to  lands  settled  on  them  in  jointure. 
To  prevent  this  injustice,  it  is  by  that  statute  {s.  6),  declared,  that  a  woman  having 
an  estate  in  jointure  with  her  husband  (Hve  species  of  which  are  enumerated),  shall 
not  be  entitled  to  dower ;  and  a  subsequent  clause  {s.  9),  reserves  to  the  wife,  a  right  to 
refuse  a  jointure  assured  during  marriage.  See  Wilmot's  OpinionSy  p.  184,  et  seq. 
It  has  been  decided,  that  the  species  of  estates  enumerated,  are  proposed  only  as 
examples,  and  the  courts  have  in  construction  extended  the  operation  of  the  statute, 
to  other  instuices, within  its  principle,  though  not  within  its  words.    V«rn<m**  case, 


By  the  effect  of  this  statute,  therefore,  no  widow  can  claim  both  jointure  and 
dower ;  jointure  before  marriage,  is  a  peremptory  bar  of  dower ;  jointure  after 
marriage,  she  has  an  option  to  renounce. 

Lord  Redesdale,  in  support  of  the  proposition,  that  election  is  a  principle  of  law 
(2  Schoales  &  Z.e/r.451),na8  referred  to  3  Leonard,  273,  That  report  (which  is  cited 
in  1  Eq.  Ca.  Ab.  Dower  B.)  contains  only  the  argument  of  Egerton,  Solicitor-general ; 
but  the  case  {ButUr  v.  Baker)  is  fully  reported  m  3  Co.  26  ;  Path.  87  ;  1  And.  348 ; 
and  the  decision  proceeded  on  the  ooiutruction  cit  the  statute.  The  passage  to  which 
Lord  BedesdaU  refers  (3  Leon,  272,[not  273),  is  no  more  than  a  dictum  of  JSgerlom, 
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in  his  argument.  It  is  true,  however,  that  the  demandant  in  a  writ  of  dower, 
might  be  Darred  by  plea  of  entry  and  acceptance  of  lands  settled  in  jointure  after 
marriage  {Doctrina  Flac.  p.  149,  see  the  form  of  pleading,  Co.  Enlr.  172  a),  but  it  is 
also  true,  that  that  plea  is  founded  on  the  act  of  H.  8.  The  act  having  declared 
jointure  a  bar  to  dower,  but  reserved  to  the  widow  the  option  of  refusing  a  jointure 
made  after  marriage,  the  question  in  that  case  was, "  whether  the  widow  had  accepted 
or  refused  the  jointure  ^ "  If  she  had  not  refused  under  the  9th,  she  was  barred  of 
dower  by  the  6th,  section.  The  acceptance  of  the  jointure  constituting  the  case 
there  specified,  the  widow  was  barred,  not  by  her  agreement,  but  by  the  statute. 
Dyer  317  a;  and  it  is  abundantly  clear,  that  acceptance  alone,  without  the  operation 
of  the  statute,  would  not  have  formed  a  bar.  Ktfrnon'f  case,  4  Co»  li  Duchess  of 
Somerset's  case,  ^^r.  97  b. 

In  Gosling  T.  Warburton  {Cro.  El.  128,  reported  under  various  names,  1  Leon.  136, 
Oioen,  164),  also  cited  by  Lord  Bedeadale,  and  also  referred  to  in  Eq.  Ca.  Ab.,  ubi 
supra,  a  rent  charge  was  devised,  expressly  "  in  recompence  of  dower " ;  and  the 
decision  establishes  only,  that  such  a  benefit  so  devised,  is  a  jointure  within  the 
extended  construction  of  the  statute,  and  cannot  be  claimed  after  a  recovery  of 
dower. 

The  series  of  decisions  under  this  statute  (the  only  instances  in  which  the  doctrine 
of  election  has  been  applied  at  law,  in  a  manner  analogous  to  its  application  in  equity), 
being  founded  expressly  on  the  provisions  of  the  statute,  in  contrast  to  the  rules  of 
the  common  law.  constitute,  it  is  conceived,  a  conclusive  proof  that  the  doctrine  of 
election  is  equitable  only ;  and  one  of  the  earliest  instances  {Lactf  v.  Anderson,  ante, 
p.  398,  n.)  in  which  that  equitable  doctrine  was  enforced,  is  the  case  of  a  oopjrhold 
estate,  devised  and  accepted,  in  satisfaction  of  dower,  which  not  being  within  either 
the  strict,  or  the  extenoed,  import  of  the  statute,  a  jointure,  would  not  have  con- 
stituted a  bar  at  taw  ;|and  the  aid  of  equity  was  requisite,  to  prevent  the  disappoint- 
ment of  the  testator's  express  intention. 

Accordingly,  many  authorities  occur,  in  which  the  doctrine  of  election  ia  described 
as  exclusively  equitable.  In  the  report  of  Noys  v.  Mordaunt,  by  Chief  Baron  Gilbert, 
it  is  distinctly  stated,  that,  "  although  the  three  daughters  shall  at  law  take  their 
proportion  of  the  entailed  lands,  as  co-heirs  in  tail,  yet  the  eldest  daughter  in  equity 
shall  have  an  equivalent  out  of  the  fee-simple  lands."  Bep.  in  Eq.  3.  Lord  Hard- 
wieke  repeatedly  refers  to  that  case,  which  he  considered  the  first  of  the  kind,  as 
founded  on  equity  (1  Ves.Sen.  306;  3  ^ra  P.  {7.  ed.TomM  78, 179)  a  benevolent  equity 
(3  Atk.  715),  and  describes  the  right  to  compel  election  as  derived  from  an  equity  of 
the  Court  of  Chancery  (2  Atk.  629).  That  description  is  in  substance  adopted  by 
Lord  Eldon  (6  Dotoe  179).  Lord  Chief  Justice  de  Grey  has  accurately  distinguished 
between  the  mode  of  indirectly  disposing  of  the  property  of  a  stranger,  by  express 
condition  at  law,  or  by  implied  condition  in  equity,  3  Ves.  530.  And  Lord  Com- 
missioner Eyre  describes  the  practice  of  putting  devisees  to  election,  as  a  strong 
operation  of  a  court  of  equity.    4  Bra.  C.  C.  24  ;  1  Ves.  Jun.  523. 

(3)  The  efiect  of  election  to  take  against  the  deed  or  will,  has  been  the  subject 
of  much  doubt ;  and  though  no  contradiction,  it  is  believed,  exists  in  the  decisions 
on  that  point,  it  seems  not  very  easy  to  reconcile  all  the  dicta.  The  principal  question 
is,  whether  such  election  induces  absolute  forfeiture,  or  only  imposes  an  obligation 
to  indexnnify  the  claimants  whom  it  disappoints  ?  Whether  a  devisee,  asserting 
his  right  to  property  of  which  the  will  assumes  to  dispose,  must  relinquish  the  whole 
of  the  benefits  designed  for  him,  or  so  much  only  as  is  requisite  to  compensate, 
by  an  equivalent,  the  provision  which  he  frustrates  ? 

Such  of  the  dicta  as  appear  authorities  for  the  doctrine  of  forfeiture,  consist, 
with  one  exception,  of  general  expressions  only,  not  of  direct  opinions  on  the  question. 
Thus  it  has  been  said,  that  a  party  cannot  take  under  and  against  a  will ;  that 
he  must  abide  in  toto  by  the  will,  or  by  his  inconsistent  title  ;  that  no  one  taking 
uuder  a  will  can  contravene  it ;  that  he  must  part  with  his  own  estate,  or  not  take 
the  bounty;  Cowper  v.  Scott,  3  P.  W.  119.  Coolces  v.  Hdlier,  1  Ves.  Sen.  236.  Morris 
V.  Burroughs,  1  Atk.  404.  Pugh  v.  Smith,  2  Atk.  43.  Wilson  v.  Mount,  3  Ves. 
194.  Wilson  v.  Lord  John  Townshend,  2  Ves.  Jun.  697.  Broome  v.  Monck,  10 
Ves.  609  ;  expressions  which  (considering  that  a  party  electing  to  take  against 
a  will  on  the  terms  of  compensation,  takes  the  surplus  after  compensation,  under  it), 
in  strictness  authorise  the  doctrine  of  forfeiture  :  out  it  may  be  reasonably  doubted. 
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whether  in  these  dicta  the  Court  adverted  to  that  complex  case  in  which  alone  the 
(Question  arises,  t  Their  real  import  seems  to  be  no  more  than  the  general  propoo- 
tion  on  whch  the  doctrine  of  election  rests ;  that  a  party,  claiming  under  one  cUuk 
in  a  will  to  his  advantage,  shall  not  treat  as  a  nullity  another  clause  at  his  expense, 
where  the  two  clauses  are,  in  the  intention  of  the  testator,  parts  of  one  scheme  <i 
disposition ;  shall  not  assert  at  once  the  whole  of  his  claims  under  the  will,  and  the 
whole  of  hifl  claims  against  it ;  a  meaning  less  equivocally  expressed  by  Lord  Taihot 
in  Hervey  v.  Desbouverie ;  *  it  would  be  unreasonable  to  admit  a  latitude  of  taking 
by  the  will,  as  far  as  Uiat  makes  for  the  party,  and  likewise  by  the  custom,  as  far 
as  that  will  go,  and  waive  the  other  part  of  the  will  which  makes  against  him." 
Ca.  Temp.  Talb.  136.  In  none  of  these  cases  did  the  precise  question  of  forfeiture 
or  compensation  arise ;  it  docs  not  appear,  that  the  fund  relinquished  was  more 
than  sufficient  to  compensate  the  disappointed  claimanta;  there  is  no  suggestion 
of  the  existence  of  a  surplus ;  in  which  event  only  the  effect  of  compensation  would 
differ  from  the  effect  of  forfeiture. 

The  words  of  Lord  Camden,  in  VUlareal  v.  Lord  Galway,  1  Bro.  C.  C.  292,  and 
of  Lord  Erskine,  in  Thellusson  v.  Woodford,  13  Fes,  220,  221  (see  2  Mer.  93),  incline, 
certainty,  to  the  doctrine  of  forfeiture ;  but  in  those  cases,  as  in  the  former,  the 
question  was  not  distinctly  presented  to  the  Court.  The  judgment  d  Lord  Eldm, 
in  Green  v.  Green,  2  Mer.  86,  has,  however,  been  generally  understood  as  sanctioning 
that  doctrine ;  and  it  cannot  be  denied,  that  some  expressions  in  the  printed  report 
intimate  such  an  inclination  of  opinion,  and  form  by  far  the  strongest  authority 
on  that  side  of  the  question  ;  but  it  must  be  recollected,  1.  That  those  expressions 
amount  neither  to  a  decision,  nor  to  a  positive  opinion.  2.  That  the  case  stated 
by  the  Court  for  the  purpose  of  raising  the  question,  was  a  case  of  express  contract, 
as  distinguished  from  an  implied  condition  imposed  by  the  form  of  a  will,  and  that  no 
dissent  was  intimated  from  the  authorities  cited,  sanctioning,  in  the  latter  instance, 
the  doctrine  of  compensation.  3.  That  the  ver^  ungracious  character  of  the  claim 
advanced  by  the  Defendant,  presented  a  strong  inducement  to  the  Court  to  struggle 
against  him,  and  not  to  decide  in  his  favour  till  satisfied  that  no  other  decision  could  | 
be  reconciled  with  its  judicial  duty.  4.  That  on  a  subsequent,  as  well  as  on  a  fwrner, 
occasion,  Lord  Eldon  has  distinctfy,  in  the  instance  of  wills  at  least,  sanctioned  the  | 
doctrine  of  compensation.  That  doctrine  seems  conclusively  established  hy  du 
following  series  of  dicta  and  decisions.  I 

In  Waster  v,  Mitford  {June  1708),  the  testator  directed  the  sum  of  £4000  to 
be  invested  in  the  purchase  of  lands,  one  moiety  of  the  rents  of  which  was  to  be  paid 
to  his  widow,  ana  the  other  moiety  to  E.  W.  and  J.  B.  during  their  lives,  with 
remainder,  after  the  determination  of  those  estates,  to  M.  B.  and  W.  W.  and  an 
express  proviso  that,  if  his  widow  insisted  on  her  marriage-agreement,  the  bequest 
to  her  should  be  void,  and  in  such  case  the  moiety  originally  devised  to  her  was  ! 
limited  to  E.  W.  and  J.  R.,  and  after  their  death,  to  descend  as  the  other  moietr : 
the  widow  electing  to  take  a  moiety  of  her  husband's  personal  estate,  to  which  sue 
was  entitled  under  her  marriage-settlement,  and  that  demand  having  caused  a 
deficsncy  in  the  funds  fen:  payment  of  l^acies,  the  Court  directed,  that  such  pstt  of 
the  profits  of  the  sum  of  £4000  as  by  the  will  was  intended  for  the  widow,  should 
foe  applied  during  her  life  towards  supplying  the  deficiency.  In  this  case  the  widow's 
election,  by  the  express  words  of  the  will,  operated  a  forfeiture,  yet  the  Court  assumed 
jurisdiction  to  qualify  the  effect  of  that  forfeiture ;  and,  instead  of  permitting 
it,  by  determining  her  interest,  to  accelerate  the  enjoyment  of  the  estates  io  n- 
mainder,  sequestered  her  interest,  for  compensation  to  those  whom  her  election 
disappointed ;  and  assumed  that  jurisdiction,  according  to  the  only  printed  note 
of  the  judgment,  on  general  principles  of  equity.  "  The  wife's  waiving  the  deviBe, 
and  being  let  in  upon  the  personal  estate,  wrought  a  deficiency  in  the  l^acy.  lor^ 
Chancellor  thought  it  the  highest  equity,  that  B„  who  had  by  the  waiver  gaiiud 
the  possession  of  an  estate,  of  which  ne  would  have  had  but  a  reversion  if  the  ifde 
had  accepted  the  devise,  dtould  contribute  what  he  was  benefited  by  the  w>iTff< 
towards  raising  a  fund  for  payment  of  the  legacies ;  and  His  Lordship  thought 
£4000  in  reversion  worth  but  £3000  in  possession,  and  decreed  that,  accorttiog 
to  this  estimate,  the  value  of  the  lands,  being  settled  by  the  Master,  should  be  charged, 
if  the  legacies  rec[uired  it."  2  Eq.  Ca.  Ab.  363,  marg.  This  decision,  therefore, 
establi^ed  the  prmciple,  that  the  fund  forfeited,  though  under  an  express  proviso. 
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hy  election  to  take  against  the  will,  should  be  sequestered  for  compensation  to  those 
whom  that  election  disappointed.  A  statement  of  the  case  (which  in  other  respects, 
partioulark^  in  its  analogy  to  Lewis  t.  Madoekst  8  Vet.  150 ;  17  Vet.  48 ;  19  Ves. 
66 ;  and  PrAUe  t.  Bogkurst,  1  Stocms.  309,  appews  not  unimpwtant)  extracted 
from  the  register,  is  subjoined.  1  Swms.  449  jD). 

In  Sirealfidd  v.  Streatfield,  1735,  Ca.  Temp.  Talk  176,  the  testator  having 
devised  to  his  daughters  an  estate  of  which,  under  a  settlement  in  pursuance  <h 
articles  before  marriage,  he  was,  in  the  consideration  of  a  Court  of  Equity,  tenant 
for  life  only,  and  to  his  grandson,  the  infant  tenant  in  tail  under  the  articles,  other 
estates  of  which  he  was  seised  in  fee;  Lord  TcUbot,  C,  decreed,  that  the  heir,  on 
attaining  majority,  should  make  his  election  between  the  articles  and  the  will, 
and  that  if  he  elected  to  take  under  the  former,  a  sufficient  part  of  the  rents  of  the 
lands  devised  to  him  accruing  during  his  life,  should  be  invested  in  the  purchase  of 
freehold  estates,  of  which  so  much  as  should  be  of  equal  value  with  the  lands  com- 
prised in  the  settlement  and  devised  to  the  daughters,  should  be  conveyed  to  them 
m  fee.  See  the  declaratory  and  mandatory  parts  of  the  decree  from  the  register, 
1  Swms.  447  (G). 

This  decision  is  a  distinct  authority  for  the  doctrine  of  (^mpensation,  applied 
by  means  of  pecuniary  appreciation  to  specific  devises.  The  surplus  value,  after 
compensation  to  the  disappointed  devisees,  was  not  forfeited,  but  devolved  to  the 
infant  heir,  in  the  charact^  of  devisee  ;  the  Court  interfering  with  his  title  under 
the  will,  so  far  only  as  was  necessary  to  indemnify  those  whom  his  election 
disappointed. 

In  £oT  v.  BoT,  1756,  3  Bro.  P.  C.  ed.  Toml.  167,  the  decree  pronounced  by  the 
House  of  Lords  declared,  that  the  express  proviso  in  the  will,  prevented  the  implied 
condition  by  which  the  appellant,  electing  to  take  against  the  will,  would  have  been 
compelled  to  convey  to  the  devisee  whom  he  disappointed,  so  much  of  the  lands 
devised  as  should  be  equal  in  value  to  those  of  which  ne  was  defHrived  by  the  electi(m^ 
(p.  177,  Lords'  Journals,  v.  28,  p.  466).  The  argument  ol  Lord  Hardwicke^ 
indeed,  on  which  this  decree  was  founded,  states  the  rule  thus :  that  if  the  elder 
son  defeats  the  will  in  any  part,  he  shall  not  at  the  same  time  take  any  benefit  under 
it  (3  Bro.  P.  C.  p.  178,  n.) ;  expressions  in  strictness  inconsistent  with  the  doctrine 
of  compensation,  though  probably  employed  in  a  general  sense,  and  without  reference 
to  the  distinction  in  question  \  but  in  instances  of  contradiction  between  the  judg- 
ment and  the  decree,  the  rules  of  interpretation  evidently  require  that  credit  should 
be  given  to  the  decree,  as  the  latest  and  the  most  authentic  evidence  of  the  meaning 
of  the  Court. 

In  Ardesoife  v.  Bennet,  1772,  2  Dick.  463,  the  heir,  to  whom  the  testator  had 
bequeathed  a  legacy  of  £6000,  disputing  the  validity  of  a  devise  of  copyhold,  and  the 
devisee  claiming  to  be  satisfied  out  of  tnat  legacy,  the  vahie  of  the  copyhold  estate, 
in  case  the  devise  was  void,  Sir  ThovuM  Sewell  declared  the  administrator  of  the 
heir  entitled  to  the  legacy,  subject  to  any  satisfaction  which  he  might  be  liable 
to  make  to  the  devisee  respecting  the  copyhold  premises :  and  by  consent  £1600 
were  transferred  to  the  Accountant-general  "  to  make  good  to  tne  devisee  what 
she  might  be  deemed  entitled  to,  in  case  she  should  lose  the  benefit  of  the  devise." 
It  was  afterwards  declared,  that  the  heir  had  elected  to  take  the  l^acy,  and  that 
the  devisee  was  entitled  in  equity.  Whether  that  case  involved  the  question  of 
election  may  be  doubted,  for  the  devise  seems  valid  (see  the  cases  collected  by  Mr. 
Cox,  S  P.W.  360) ;  but  the  Court  proceeded  on  their  assumption,  and  the  provisional 
ordn  clearly  adopted  the  principle  of  compensation ;  a  portion  of  the  l^acy  be- 
qneatfaed  to  the  aeir  being  approinriated  to  indemnify  the  disappointed  devisee, 

administrator  was  declined  entitled  to  the  residue. 

In  Levfis  v.  King,  1789,  2  Bro.  C.  C.  600,  Lord  Thurlow  is  represented  to  have 
said,  the  testator  "  has  disposed  of  the  estate  of  another  person,  giving  that  person 
other  property  ;  then  the  party  taking  that  property  disposed  of,  must  give  up 
that  which  was  given  in  excnange  for  it,  to  reimburse  the  devisee  for  his  disappoint- 
ment. Every  thing  the  Kings  take  should  be  brought  into  Court  as  a  security  for 
the  purposes  of  the  will,"  p.  603.  Expressions  descriptive  not  of  absolute  forfeiture, 
but  of  sequestration  for  the  purposes  of  the  will,  and  to  the  extent  of  compensation 
onlr,  ana  not  including  therefore  the  surplus  after  compensation  ;  and  such  seems 
to  have  been  the  doctrine  of  Lord  Almnleif.   Freke  v.  Lord  Barrington,  3  Bro. 
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C,  C.  284,  286.  WhUUer  t.  W^ter,  2  Ves,  Jun.  372,  and  Ward  t.  JSau^fc,  4  Vri, 
6274 

In  Fulteney  v.  Z)arKn^/o7i  the  doctrine  of  ^compensation  is  explicitly  propounded 
by  Lord  Chief  Justice  de  Grey,%  and  recognised  by  Lord  Bosslyn.  (2  Va.  Jun. 
566.)  The  decree  indeed  declared,  that  Frances  Fidteney,  in  case  she  should  elect 
to  take  an  estate  tail  under  the  will  of  Sir  WUliam  Fulteney,  would  not  be  entitled 
to  any  estate  under  the  will  of  General  Barry  Fulteney  (7  Bro.  F.  C.  ed.  Toml.  546) ; 
expressions  which  may  be  understood  as  implying  forfeiture;  and  to  that  ap^iareiit 
contradiction  between  the  explicit  doctrine  of  the  judgment  and  the  implied  pmciple 
of  the  dera'ee,  the  observation  of  Lord  Eldon  on  that  case  seems  directed.  (2  Mer.  94.) 
It  ja  clear,  however,  that  the  decree  was  not  framed  on  the  principle  of  forf^ture; 
Alra.  Pvlt^ujf  having  long  delayed  her  electitm,  a  reference  to  the  Master  was  directed 
to  inquire,  whether  it  would  be  more  beneficial  for  her  to  take  under  the  will  of  ^ 
William  Fulteney,  or  of  General  Harry  Fulteney ;  the  Master's  report  that  it  would 
be  more  beneficial  to  take  under  the  former,  must  have  been  founded  on  pecuniary 
appreciation,  and  on  the  conclusion  that  the  benefits  conferred  by  that  will  were 
more  valuable  than  those  relinquished ;  in  which  case,  no  surplus  existing  after 
compensation,  the  question  of  forfeiture  could  not  arise.  By  a  subsequent  ar- 
rangement, the  benefits  given  to  her  by  Sir  William  Fvlteney^s  will  were  eatimated 
at  £61,000,  and  that  sum  she  secured  in  trust  for  the  uses  of  the  will  of  General 
Harry  Fulteney,  by  a  charge  upon  the  estates  of  Sir  William  Fulteney  (3  Ves,  385) ; 
an  arrangement  founded  on  the  principle  of  compensation! 

The  egressions  of  Chief  Justice  Eyre,  in  Make  v.  Bunbury  (1  Ves.  Jun.  521), 
1 792,  explicitly  recognise  that  principle,  and  have  been  repeated  with  approbatioii 
by  Lord  Eldon  (6  Dow,  187);  and  ,on  this  foundation,  the  decree  in  that  ease 
rests.    (1  Ves.  Jun.  527.) 

In  Yam  v.  Lffrd  Dungannon  (2  Sckoal.  <&  Lefr.  118),  Lord  RedesdaU  decided, 
that,  under  a  will  implying  in  the  testator  an  erroneous  supposition  of  the  interest* 
of  some  of  his  devisees  in  a  distinct  fund,  settled  by  a  difierent  instrument,  deviseet 
asserting  their  actual,  in  preference  to  their  supposed,  rights  in  that  fund,  must 
renounce  all  benefit  of  the  will.  It  seems  doubtful,  whether  the  Court  designed 
forfeiture  or  compensation  as  the  effect  of  election  to  take  against  the  will ;  t^e  decree 
directs  that  the  benefits  intended  for  the  recusant  devisee  should  be  accumulated 
for  the  benefit  of  the  disappointed  claimants,  in  proportion  to  their  interests  in  the 
fund  claimed  (p.  134),  without  limitation  of  amount,  or  provision  for  a  surplus; 
the  judgment  miports  (p.  130),  that  the  devisee  must  relinquish  wliat  the  wiU 
^ave  in  order  to  compensate  the  loss  sustained  by  the  other  daughter.  The  dis- 
tinction between  forfeiture  and  compensation  seems  not  to  have  been,  nor  did  the 
circumstances  of  the  case  require  that  it  should  be,  an  object  of  attention.  The 
interest  taken  under  the  settlement  being  pecuniary  only,  if  the  benefits  offered 
by  the  will  were  more  valuable  (in  which  event  alone  the  question  could  arise),  it 
cannot  reasonably  be  supposed  that  the  devisee  would  elect  to  take  against  the  will- 
Lord  Eldon's  elaborate  judgment  in  Lord  Manclyffe  v.  Farkyns,  1818,  6  Doa, 
149,  oontuning  one  of  the  latest  dicta  on  the  question,  explicitly  adopts  the  doctrine 
of  compensation.  "  If  I  choose  to  devise  my  real  estate  to  the  Noble  Marques 
opposite,  and  in  the  same  will  I  dispose  of  an  estate  which  is  not  mine  but  his,  a 
court  of  equity  will  say,  that  he  shall  take  no  benefit  from  that  will,  unless  he  mtikts 
good  the  whole  of  the  will :  and  the  Noble  Marquess  would  not  take  therdore  unless 
he  allows  the  whole  of  the  will  to  be  effectu^,  i.e.  suffers  his  own  to  be  disposed 
of  according  to  the  will,  or  makes  compensation  for  ||  as  much  as  he  takes  of  mine,' 
p.  179.  This  passage  is  in  conformity  with  the  previous  dictum  of  the  same  difr 
tinguished  judge,  that  "  where  a  case  of  election  is  raised,  it  does  not  give  a  right 
to  retain  the  thing  itself  ;  though  it  may  give  a  right  to  compensation  out  of  sonie- 
thiM  else."  Dashwoodr.  Feyton,  18  Ves.  49.  {Note  :  The  judgment  of  Lord  Eldon, 
in  Ker  v.  Wauchope,  1819  (1  Bligh,  1),  published  while  these  notes  were  in  thwr 
progress  through  the  press,  contains  dicta  to  the  same  effect.    See  p.  26,  26.) 

The  doctrine  of  compensation  has  been  thus  stated,  with  characteristic  precisiM). 
by  Sir  WUliam  Grant.   "  That  an  heir,  to  whom  an  estate  is  devised  in  fee,  may  be 

fut  to  an  election,  although,  by  the  rule  of  law,  a  devise  in  fee  to  an  heir  is  inoperative, 
should  have  thought  perfectly  clear,  independently  of  Lord  Cotoper's  deoiuon 
in  Iho  case  in  OUbert  (Anon.  GUb.  Ca.  in  Eq,  15) ;  for  if  the  will  is  in  other  respects 
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BO  framed  as  to  raise  a  case  of  election,  then,  not  only  is  the  estate  given  to  the  heir 
under  an  implied  condition,  that  he  shall  confirm  the  whole  of  the  will,  but  in  con- 
templation m  equity  the  testator  means,  in  case  the  condition  shall  not  be  complied 
with,  to  give  the  disappointed  devisees  out  of  the  estate,  over  which  he  had  a  power, 
a  benefit  correspondent  to  that,  of  which  they  are  deprived  by  such  noncompliance. 
So,  that  the  devise  is  read,  as  if  it  were  to  the  heir  absolutely,  if  he  confirm  the  will ; 
if  not,  then  in  trust  for  the  disappointed  devisees  as  to  so  much  of  the  estate  given  to 
him,  as  shall  be  equal  in  value  to  the  estates  intended  for  them."  Welby  v.  Welby, 
2  Ves.  dt  Bea.  190.  191. 

This  deduction  of  authorities  appears  (in  the  instance  at  least  of  election  under 
wills  and  deeds  of  donation)  to  establish  two  propositions ;  1-  That,  in  the  event 
of  election  to  take  against  the  instrument,  courts  of  equity  assume  jurisdiction  to 
sequester  the  benefit  intended  for  the  refractory  donee,  m  order  to  secure  compensa- 
tion to  those  whom  his  election  disappoints :  2.  That  the  surphis,  after  compensa- 
tion, does  not  devolve  as  undisposed  of,  but  is  restored  to  the  donee,  the  purpose 
being  satisfied  for  which  alone  the  Court  controlled  his  legal  right. 

Assuming  that  the  doctrine  of  election  is  equitable  onIy,(2)  the  infliction  of  for- 
feiture on  a  devisee  electing  to  take  against  the  will,  bey^ond  the  extent  of  compen- 
sation to  those  whom  his  election  disappoints,  would  be  inconsistent  with  the  prin- 
ciple on  which  the  doctrine  rests.  By  the  assumption,  the  devise  of  the  testator's 
property  has  vested  the  legal  estate  in  the  devisee ;  but  a  court  of  equity  (in  the 
contemplation  of  which  his  conscience  is  affected  by  the  implied  condition)  inter- 
fering to  control  his  legal  right  for  the  purpose  of  executing  the  intention  of  the 
testator,  is  justified  in  its  interference  so  far  only  as  that  purpose  requires.  In  the 
common  case  of  election  to  take  against  a  will  containing  a  devise  of  the  property 
of  the  testator  to  Ids  heir,  and  a  second  devise  of  the  property  of  the  heir  to  a  stranger, 
the  express  intention  of  the  testator,  that  the  heir  should  enjoy  the  subject  of  the 
first  devise,  and  the  stranger,  the  subject  of  the  second,  is  defeated  by  the  refusal 
of  the  heir  to  convey  the  latter ;  and  a  court  of  equity  therefore  restrains  him  in 
the  enjoyment  of  the  first,  till  the  condition,  under  which,  in  the  contemplation 
of  that  Court,  it  was  conferred  on  him,  is  satisfied.  The  intention  of  the  testator, 
having  become  impracticable  in  the  prescribed  form,  is  executed  by  approximation, 
or  in  the  technical  phrase,  cy  pres.  The  devise  to  the  stranger,  rendered  void  as  a 
gift  of  the  specific  subject,  is  efiectuated  as  a  gUt  of  value,  and  efiectuated  at  the 
expense  of  tne  heir  by  whose  interference  its  strict  purport  has  been  defeated.  By 
this  ammgement,  the  intention  of  the  testator  in  favour  of  the  stranger,  though 
defeirted  in  form,  is,  in  substance,  accomplished ;  his  intention,  in  favour  of  the 
heir,  equally  express,  remains  to  be  considered. 

If  the  value  of  the  estate  retained  by  the  heir  exceeds  the  value  of  the  estate 
designed  for  him,  his  own  act  is  his  indemnity  ;  the  benefit  which  he  enjoys  tran- 
scends the  intention  of  the  testator ;  but  if  the  value  of  the  estate  of  which  the 
Court  deprives  him,  exceeds  the  value  of  the  estate  of  which  he  deprives  the  devisee, 
what  disposition  is  to  be  made  of  the  surplus  %  Considered  as  a  gift  of  value  (and 
on  that  principle  the  equitable  arrangement  is  founded),  the  devise  to  the  stranger 
entitles  him  to  an  equal  amount,  but  is  no  authority  for  bestowing  on  him  more  ; 
and  the  undisputed  intention  of  the  testator  being  that  the  subjects  of  both  devises 
should  be  enjoyed  by  the  heir  and  the  devisee,  what  is  not  transferred  to  the  devisee 
most  remain  with  the  heir. 

A  court  of  equity,  which  assumes  jurisdiction  to  mitigate  the  rigor  of  le^al 
conditions,  and  substitute  for  a  formal  a  substantial  performance,  would  act  with 
little  consistency  in  enforcing,  by  the  technical  doctrine  of  forfeiture,  to  the  eventual 
disappointment  of  the  testator's  intention,  a  condition,  not  expressed  in  the  will, 
but  supplied  by  the  construction  of  the  Court,  for  the  single  purpose  of  executing 
that  presumed  intention. 

In  the  instance  of  pecuniary  claims,  the  question  can  scarcely  arise,  since, 
ia  a  choice  between  two  sums  of  money,  no  probable  motive  exists  for  electing  the 
emaller;  but  supposing  that  case,  as  a  gift  to  a  stranger  of  the  benefit  of  a  settle- 
ment under  which  the  heir  of  the  testator  was  entitled  to  £1000,  and  a  bequest 
of  £5000  to  the  heir,  and  election  by  him  to  take  under  the  settlement ;  by  the 
deduction  of  £1000  from  the  bequest,  in  satisfaction  of  the  disappointed  legatee,  and 
by  payment  to  the  heir  of  the  remaimng  £4000,  together  with  ^e  sum  due  under 
0.  rvL— 16* 
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the  settlement,  the  intention  of  the  testator  would  be  executed  in  substance,  though 
not  in  form;  the  heir  would  take  £6000,  and  the  legatee  £1000  :  bv  anj  other 
arraiu;ement  that  intention,  which  must  inevitably  be  Tiolated  in  form,  would 
be  substantially  defeated. 

The  case  of  specific  gifts  may,  indeed,  involve  some  difficulty  of  appreciation, 
by  the  existence  of  loou  attachments,  which  admit  neither  accurate  estimation 
nor  adequate  compensation ;  but  it  is  on  the  principle  of  appreciation  that  the  Conit 
interferes,  to  transfer  to  one  partv,  that  which,  is  expressly,  and  at  law  effectual^, 
given  to  another ;  and  the  difficulty  has  been  repeatedly  encountered.  (In  Webskr 
v.  Mitford,  Streatfield  r.  StreatfUld,  Ardesoife  v.  Bennet,  Pulteney  v.  DarlingUm ; 
and  see  Bor  v,  Bor,  Gretton  v.  Havxbrd.)  Should  any  caae  present  impediments 
of  this  nature  practically  insurmountable,  the  doctrine  of  compensation  might 
become,  in  that  instance,  inapplicable,  but  would  not  for  that  reason  cease  to  be 
the  general  rule  of  the  Court. 

By  the  doctrine  of  compensation,  and  the  process  of  sequestration  for  executing 
it  (though  justly  described  as  a  strong  operation),  the  intention  of  the  testator 
is,  so  far  as  oireumstances  admit,  effected ;  by  the  doctrine  of  forfeiture  that  inten- 
tion would  be  defeated. 

*  The  propriety  of  this  order  has  been  questioned,  not  without  plausibility, 
BeWs  Supplement,  p.  248  ;  possibly  it  proceeded  on  the  notion  that  the  disposition 
of  the  will  should  not  be  disturbed  except  by  actual  election  to  take  against  it,  and 
that  any  inconvenience  conBe(][uent  on  the  suspense  of  election,  ought  to  affect  the 
individual  by  whose  disability  it  was  occasioned.    See  2  Ves.  Jun.  697. 

t  The  distinction  appears  to  have  escaped  the  attention  of  the  learned  and 
acute  author  of  the  Systematical  View  oi  the  Laws  of  England;  after  stating, 
that "  a  devisee  must  either  acquiesce  in  the  will,  or  renounce  any  benefit  thereby," 
he  subjoins  the  substance  of  the  decree  in  Streatfield  v.  Streatfield,  without  observing 
the  important  qualificatitm  there  introduced   3  Woodd.  Lect.  491. 

X  In  Macnamora  v.  Jmes,  1785,  the  testator's  daughter  claiming  a  sum  of 
£10,000  under  a  marriage-settlement,  and  also  benefits  under  the  will,  which  con- 
tained a  direction  that  the  annuities,  &c.,  thereby  given  should  be  in  satisfaction 
of  all  demands  which  the  several  takers  had  on  the  testator's  estate,  the  decree 
declared  that  the  daughter  must  elect  to  take  under  the  will,  or  to  insist  on  her  other 
claims,  "  in  which  case,  all  which  she  might  claim  under  the  said  will,  and  which 
she  hath  received  or  might  hereafter  receive  by  virtue  thereof,  must  be  accounted  for, 
and  applied  to  make  good  to  the  other  residuary  devisees  the  expense  of  satisfying  the 
said  claims."  1  Bro.  C.  G.  ed.  Belt,  482.  This  declaration  seems,  at  the  first  view, 
an  authority  for  the  doctrine  of  sequestration  for  the  purpose  of  compensation, 
but  upon  examination  of  the  statement  of  the  case,  it  may  be  doubted  whether 
it  assumes  more  than  the  common  principle  of  election  ;  the  will  disposing  of  the 
whole  of  the  testator's  property  to  the  residuary  devisees,  the  extinction  of  the 
claims  under  the  settlement,  by  the  effect  of  that  principle  <nierated  in  their  favour. 

§  1  Svxins.  423.  A  full  report  of  Lord  Ghtef  Justice  de  Grey's  juc^ment,  on 
the  question  of  election  is  an  important  desideratum.  The  obscurity  of  this  very 
complex  case  has  been  much  augmented  by  the  imperfection  of  the  reports.  The 
will  of  Sir  William  Pvlteney,  upon  which  the  question  arose,  is  not  stated  by  Mr. 
Brown  (P.  0.  v.  7,  p.  530,  ed.  Torrd.)  an  omission  which  renders  his  report  unin- 
telligible.  The  will  may  be  found  in  2  Ves.  Jun.  544. 

II  The  term  "  for "  seems  not  perfectly  correct,  unless  understood  as  synonymoua 
with  the  phrase  "to  the  extent  of."— Compensation  is  made  for  tiiat  which  the 
devisee  retains  of  his  o^m  contrary  to  the  design  of  the  will,  but  (if  necessary)  to  the 
extent  of  that  which  he  derives  from  the  testator.  The  former  is  the  sul^ect  for 
which  compensation  is  given,  the  latter  the  fund  from  which  it  is  taken. 

(A)  Lacy  v.  Anderson. 

Whereas  the  said  Plaintiffs  exhibited  their  bill  into  this  court,  against  the  Defend- 
ants, for  stay  of  their  proceeding  in  a  writ  of  dower,  for  that,  as  thePlaintiffs  suppose, 
the  said  Margaret,  one  of  the  Defendants,  had  certain  copyhold  lands  to  her  devised, 
in  recompence  of  her  dower,  which  she,  after  the  death  of  her  former  husband 
of  whose  lands  she  seeks  to  be  endowed,  accepted,  and  entered  into,  and  has  enjoyed 
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above  the  space  of  twenty  years ;  for  as  much  as  this  Court  was  this  present 
day  informed  by  Mr.  of  counsel  on  the  Plaintiffs'  behalf,  that  the  Defend- 
ants had  demurred  to  the  said  bill  for  that  the  Plaiutifis  confess  her  to  be  dowable 
bj  law ;  and  that  the  said  copyhold  lands,  so  to  her  the  said  Margaret  devised, 
can  be  no  bar  of  dower ;  and  for  [446]  ^^^^  ^Iso  it  seemed  to  this  Court,  that  the 
said  Margaret  is  not  in  conscience  to  have  both  her  dower  and  the  said  copyhold 
landa  also,  which  she  had  only  in  recompence  of  dower ;  it  is  therefore  ordered,  that 
if  the  said  Defendants  shall  not,  by  Friday  next,  show  unto  this  Court  some  sufficient 
cause  to  the  contrary,  then  a  subpoena  is  awarded  against  them,  to  make  perfect 
and  direct  answer  to  the  said  Plaintiffs'  bill  of  complaint. — Reg.  Lib.  A.  1681,  fol.  381. 

14  June  1583.  The  Defendants  were  permitted  to  proceed  to  judgment  in 
the  trial  at  law,  with  stay  of  execution,  and  a  subpoena  was  awarded  to  the  Plaintiffs, 
commanding  them  to  show  cause  why  the  Defendants  should  not  have  execution. 
—Beg.  Lib.  A.  1582,  fol.  569. 

The  register  of  1584  and  1585  has  been  searched,  without  discovering  any 
further  entry  in  this  cause. 

(B)  Edward  Rose,  Plaintiff ;  Edward  Reynolds  and  Rose  his  Wife,  Defendants. 

For  as  much  aa  this  Court  was  this  present  day  informed  on  the  said  Plaintiff's 
behalf,  by  Mr.  being  of  his  counsel,  that  the  said  Defendants  have  now 
of  late  brought  a  writ  of  dower  at  the  common  law  against  the  Plaintifi,  whereby 
the  said  Rose  seeks  to  be  endowed  of  the  lands  and  tenements  of  Edvxird  Rose,  her 
late  husband,  deceased,  albeit  she  heretofore  had  a  lease  for  certain  years,  yet  endur- 
ing, assured  unto  her  by  her  said  late  husband,  in  recompence  of  her  dower,  which 
she  agreed  to  accept,  and  has  also  enjoyed  accordingly  from  the  death  of  her  said 
late  husband,  being  about  twelve  years  since ;  and  albeit  a  decree  was  made  in 
this  case,  the  6th  day  of  February,  in  the  ninth  year  of  her  majesty's  reign,  that 
the  said  Defendants  should  not  (in  respect  the  same  lease  was  proved  to  be  assured 
as  aforesaid)  claim  or  challenge  any  dower,  neither  against  one  Palmer  and  others, 
who  were  Plaintiffs  in  the  said  decree,  and  had  purchased  certain  of  the  lands  whereof 
the  Defendant  sought  to  be  endowed,  neither  of  any  of  the  landa  or  tenements 
whereof  the  said  late  husband  of  the  said  Defendant,  Rose,  was  seised  [447]  during 
the  coverture,  it  is  therefore  ordered,  that  a  subpoena  be  awarded  against  the 
Defendants,  returnable  immediate,  to  show  cause  wherefore  they  should  not  be 
enjoined  as  well  from  any  demand  of  dower  against  the  Plaintiff  {being  heir  to 
the  said  late  husband  of  the  said  Rose)  as  they  were  against  the  said  purchasers 
who  were  Plaintiffs  in  the  said  decree ;  if  it  be  true  that  there  was  such  an  agree- 
ment, that  the  said  lease  should  be  accepted,  and  was  assured  in  recompence  of 
the  said  Rose  as  aforesaid. — Reg.  Lib.  A.  1580,  fol.  204. 

Injunction  granted  to  stay  the  action  at  law,  the  Defendants  not  having  appear 
to  the  subpoena.— Reg.  Lib.  A.  1580,  fol.  252.(1) 

(I)  The  interference  of  the  Court  in  this  instance  was,  perhaps,  founded  rather 
in  express  contract,  than  in  the  general  doctrine  of  election.  So,  *  27  Car.  2,  in 
Gladstone  v.  Ripley,  Lord  Nottingham,  held,  first,  that  a  jointure  of  a  copyhold 
is  no  bar  of  dower  at  common  law ;  secondly,  that  an  agreement  precedent  to 
marriage  to  accept  it  as  such,  makes  it  a  bar  in  equity ;  and  therefore  he  staid 
the  suit  at  law."   Lord  Northington,  2  Eden,  69,  60. 

(C)  Streatfield  v.  Streatfield. 

'  His  Lordship  doth  declare,  that  the  will  of  the  said  testator,  Thomas  Streatfield, 
is  well  proved,  and  that  the  Plaintiff,  Thomas  Streatfield^  is  entitled  in  equity,  to 
an  estate  tail  in  possession,  in  the  houses  and  lands  mentioned  in  the  settlement 
of  the  5th  of  Apru  1698 ;  but  in  regard  the  said  testator,  the  Plaintiff's  grandfather, 
has  taken  upon  himself  to  devise  the  said  houses  and  lands  by  his  will,  and  the  said 
Plaintiff  is  an  infant,  aiul  therefore  cannot  declare  hia  consent  to  submit  to  the 
said  will ;  His  Lordship  doth  order  that  the  said  Plaintiff,  within  six  months  after 
he  comes  of  age,  do  signify  to  this  Court  whether  he  consents  to  waive  his  equitable 
right  to  the  said  houses  and  lands,  under  the  said  articles  of  the  31st  of 
May  1677,  and  the  said  settlement  of  the  5th  day  of  April  1698  ;  and  in 
case  the  said  Plaintiff  [448]  Bhall  signify  such  his  consent,  then  the  several 
estates  devised  by  the  said  will,  are  to  be  held  and  enjoyed  by  the  respective 
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devisees,  according  to  the  limitations  in  the  said  will ;  but  in  case  the  said  Plaintifi, 
T.  S.  shall  neglect  or  refuse  to  signify  such  his  consent,  irithin  the  time  before 
mentioned,  then  it  is  ordered  and  decreed,  that  the  possession  of  the  houses  and  the 
lands  comprised  in  the  said  settlement  of  the  6th  of  April  1698,  be  then  delivered 
to  him,  and  that  all  proper  parties,  as  Mr.  8>  one  of  tne  Masters,  &c.,  shall  direct, 
do  join  in  conveying  tne  same  to  him,  and  the  heirs  of  the  body  of  his  father  begotten 
on  the  body  of  his  mother,  and  that  he  and  they  be  quieted  in  the  enjoyment  thereoE 
from  thenceforth,  until  such  conveyance  shall  be  made ;  and  in  that  case,  it  is  ordered 
that  the  said  Master  do  see  a  sufficient  part  of  the  rents  and  profits  of  the  other 
estates  devised  by  the  will  of  the  said  T.  S.,  the  Plaintiff's  grandfather,  to  the  De- 
fendants, Henry  S.,  Thomas  S.,  and  William  S.,  in  trust  for  the  Plaintiff  T.  S.  for 
his  life,  which  have  arisen  or  shall  grow  due  during  the  life  of  the  said  Plaintiff  T.  S. 
(but  without  prejudice  to  what  shall  be  allowed  for  the  said  Pkintifi's  maintenance 
during  the  minority),  be  invested  in  the  purchase  of  freehold  houses  or  lands  of 
inhentance  in  fee  simple,  uid  so  much  of  them  as  shall  be  of  equal  value  to  such  of 
the  houses  and  lands  dev^ed  to  the  Defendants,  Margaret  8.  and  Martha  PdhiU, 
in  possession,  as  are  comprised  in  the  said  settlement  of  the  5th  of  April  1698,  are 
to  be  conveyed  to  the  said  Defendants,  M.  8,  and  M.  P.  and  their  heirs,  as  tenants 
in  common,  and  the  residue  thereof  are  to  be  conveyed  to  the  like  uses,  and  upon 
the  like  trust,  as  the  lands  devised  to  the  Defendants,  S.  S.,  T.  S.,  and  W.  S.,  are 
limited  by  the  said  will."  An  account  was  ordered  of  the  rents  and  profits  received 
by  the  Defendant  H.  S.,  out  of  the  lands  devised  to  him  and  T.  S.  and  W.  S.  with 
the  usual  directions  ;  an  allowance,  to  be  settled  by  the  Master,  for  the  maintenance 
of  the  riaiatifE  T.  S.,  to  be  paid  out  of  the  rents  of  the  estates  devised  to  H.  S.^  T.  S., 
and  W.  8.,  and  the  surplus  to  be  invested  in  government  or  real  securities.  *  And 
in  case  the  said  Flaintin  T.  8.  shall  signify  his  consent  as  aforesud  within  the  time 
before  mentioned,  then  it  is  ordered  that  the  surplus  of  such  rents  and  profits,  over 
and  above  what  shall  be  allowed  for  his  maintenance,  and  the  produce  thereof  be 
paid  and  delivered  to  him ;  but  in  [449]  cue  the  said  Plaintiff  shall  neglect  or  refuse 
to  consent,  then  the  same  are  to  be  applied  according  to  the  directions  oefore  given ; 
and  in  case  there  shall  be  any  residue,  the  same  is  likewise  to  be  paid  to  him."  Keg. 
lib.  B.  1736,  fol.  205. 

'  (D)  Elisabeth  Webster  Widow,  Jane  Richardson  Widow,  and  Others,  Plaintiffs ; 
Margaret  Mitford  and  Othera,  Defendants. 

Upon  the  hearing,  &c.,  the  substance  of  the  Plaintiffs'  bill  appeared  to  be,  that 
Michael  Mitford,  late  brother  of  the  Plaintiffs,  E.  Webster  and  J.  Bichardson,  and 
the  Defendant,  Margaret  Mitford's  late  husband,  did,  in  February  1 706,  make  his 
will  in  writing,  and  reciting,  that  upon  his  marriage  with  the  Defendant,  Margaret, 
he  did  make  some  articles  or  agreement  for  securing  £1200  which  he  had  in  portron 
with  her,  or  leaving  her  some  other  consideration  in  lieu  thereof,  therefore,  in  full 
performance  of  the  said  articles  of  agreement,  he  did  devise  unto  the  said  Defendant, 
Margaret,  his  wife,  the  lease  of  his  house  at  Clapham,  and  all  his  estate  and  interest 
in  the  said  house,  and  all  his  plate,  rings,  linen,  bedding,  and  other  household  gooda 
whatsoever,  and  also  £100  per  annum  issuing  out  of  the  Exchequer,  which  he 
purchased  for  the  said  Defendant,  Margaret's,  life,  upon  the  act  of  parliament  for 
tonnage,  with  the  order  and  tally  ;  and  devised  unto  his  executors  {George  Mertifts, 
Thomas  Nisbett,  and  William  Mitford,  whom  he  also  appointed  trustees)  the  sum 
of  £4000,  upon  trust  that  his  said  executors  should,  with  all  convenient  speed  aft«r 
his  decease,  purchase  lands  of  inheritance  in  fee^imple  of  the  yearly  value  of  £200, 
or  thereabout,  in  some  Northern  county,  within  sixty  miles  of  Netoeastle-upon'Tyiu, 
where  he  was  bom,  to  be  settled  in  such  manner  as  might  best  answer  his  will ; 
and  that  the  interest  and  proceeds  of  the  said  £4000,  until  such  purchase  made, 
should  be  paid  to  such  persons,  and  in  such  manner,  as  the  rents  and  profits  of  the 
lands,  when  purchased,  were  devised  and  were  made  payable,  and  did  devise  one 
moiety  of  the  rents  and  profits  of  the  lands  so  to  be  purchased,  unto  the  Defendant, 
Margaret,  his  wife,  for  her  life,  subject,  nevertheless,  to  the  proviso  in  the  will,  and 
hereafter  men-[450]-tioiied,  and  the  other  moiety  to  the  Plaintiffs,  E.  Webster  and 
J.  Bidutrdson,  his  two  sisters  for  life,  equally  to  be  divided  between  them,  and  to 
be  b^  them  held  and  enjoyed  severally  as  tenants  in  common,  without  benefit  of 
survivorship,  and  from  the  determination  of  the  said  several  estates,  and  as  the  same 
should  severally  drop  by  the  deaths  of  the  said  parties,  such  part  immediately  to 
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descend  and  come  to  the  Plaintiffs,  Mart/  Harrison  and  Winifred  Webster,  his  two 
nieces,  to  be  equally  received  and  enjoyed  between  them  ;  but  in  case  the  Plaintiff, 
Mary  Harrison,  should  marry  any  person,  who  by  his  family  should  be  a  gentleman 
of  the  name  of  Mitford  or  Midford,  by  birth,  then  all  and  singular  the  said  premises 
8o  to  be  purchased  as  aforesaid,  should,  after  the  respective  deaths  of  the  defendant, 
Margaret,  and  of  the  Plaintiffs,  Elizabeth  and  Jane,  descend  and  come  to  and  be 
enjoyed  by  the  said  Mary,  and  such  husband,  for  and  during  their  natural  lives 
and  the  life  of  the  longer  liver  of  them,  and  from  aud  after  their  decease,  to  the 
first  son  of  the  body  of  the  said  Mary  by  such  husband,  which  first  son  he  desired 
misht  be  christened  by  the  name  of  Michael,  and  to  the  heirs  mate  of  the  body  of 
such  first  son,  and,  for  default  of  such  issue,  to  the  second  and  every  other  son  and 
sons  of  the  body  of  the  said  Mary  by  such  husband,  and  the  heirs  male  of  the  body 
of  such  BOOS  successiTely  in  tail  male,  provided  that  if  the  said  Plaintiff,  Mary,  should 
not  by  her  first  marriage  intermarry  with  one  of  the  name  and  family  aloresaid, 
or  in  case  she  should,  and  such  husband  should  happen  to  die  without  such  issue 
male  as  aforesaid,  then  the  said  premises  so  to  be  purchased  as  aforesaid,  should 
descend  and  come  to  the  Plaintiff,  Winifred^  upon  the  same  terms ;  and  in  case 
neither  of  his  said  nieces  should,  by  their  first  marriage,  intermarry  with  one  of  the 
name  and  family  aforesaid,  or  if  they  should  both  happen  to  die  without  such  issue 
male  as  aforesaid,  then  the  said  premises  so  to  be  purchased,  should  descend  and 
come  to  his  cousin,  the  Plaintiff,  Michael  Mitford,  for  life,  and  to  the  first,  second, 
and  every  other  son  and  sons  of  the  said  Plaintiff,  Michael  Mitford,  and  the  heirs 
male  of  the  body  of  such  sons  successively  in  tail  male,  and  for  want  of  such  issue, 
to  his  own  right  heirs  for  ever ;  and  the  testator,  by  his  said  will,  declared,  that 
the  said  bequests,  thereby  given  to  his  wife,  should  be  in  full  recompence  of  what 
she  might  or  could  claim  by  virtue  of  the  said  articles  or  agreement,  or  [461]  other- 
wise, howsoever ;  and  that  if  she  refused  to  accept  the  same,  then  all  and  every 
the  devises  and  bequests  aforesaid  should  become  absolutely  void  as  to  his  said  wife, 
and  in  such  case,  he  devised  the  moiety  of  the  rents  and  profits  of  the  premises  to 
be  purchased  and  devised  as  aforesaid,  to  his  wife,  to  the  Plaintiffs,  E.  Webster  and 
J.  Richardson,  in  such  manner  as  the  other  moiety  is  devised  to  them,  and  after 
their  deaths  to  descend  and  go  in  such  manner  as  the  said  other  moiety  is  limited ; 
and  as  to  the  other  legacies  devised  to  his  wife  (in  case  the  same  became  T<nd  as 
aforesaid)  the  same  to  go  to  the  Plaintiffs,  his  two  sisters  and  two  nieces  equally 
among  them,  and  gave  to  his  said  two  sisters  and  the  survivor  of  them  the  £26  per 
annum  which  he  purchased  in  their  names  and  for  their  lives  upon  the  act  of  parlia- 
ment for  tonnage,  with  the  tally  and  order  for  the  same,  and  £50  a-piece  to  buy 
them  mourning*  and  to  the  Plaintiff,  Mary  Harrison,  £600,  and  to  the  Plaintiff, 
Winifred  Webster,  £400,  to  be  paid  at  their  respective  ages  of  twenty-one  years  or 
marriage,  which  should  first  happen ;  and,  if  either  of  them,  should  die  before 
marriage,  her  legacy  to  go  to  the  survivor ;  and  if  either  of  them  should  marry 
without  the  consent  of  her  mother,  if  living,  to  forfeit  and  lose  one-half  of  her  legacy, 
which  was  to  ^o  and  be  paid  to  her  sister ;  and  that  the  said  several  sums  should 
be  put  out  at  interest,  upon  good  securitj^  to  be  approved  by  the  executors,  until 
the  same  should  become  payable,  and  the  interest  thereof,  in  the  mean  time  to  be 
applied  for  their  maintenance ;  and  after  several  other  legacies  given  to  other 
persons  in  the  bill  named,  he  gave  all  the  rest  and  residue  of  his  reu  and  personal 
ebtate,  unto  his  said  wife,  two  sisters,  and  two  nieces,  equally  among  them,  share 
and  share  alike,  and  to  the  minister  and  churchwardens  of  the  parish  where  he 
should  die,  £50,  to  be  laid  out  in  such  manner  and  for  such  uses  as  in  the  will  is 
particularly  directed ;  and  in  August  1707,  the  said  Michael  Mitford  died  without 
issue  ;  the  Defendants,  Merlins  and  Nisbett  two  of  the  executors,  proved  his  will, 
and  took  upon  them  the  execution  thereof  ;  that  in  September  1694,  the  said  testator 
paid  into  the  Exchequer,  as  a  contribution,  the  sum  of  £208,  Qs.  Sd.,  upon  an  act 
of  parliament  then  lately  passed,  for  granting  several  rates  and  duties  for  tonnage 
of  ships  and  vessels,  for  which  said  sum  of  £208,  6;.  Sd.  the  said  testator  had  a  tally 
and  order  out  of  the  Exchequer,  to  entitle  him  to  receive  the  annual  sum  of  [462]  ^25 
during  the  lives  of  the  Plaintiffs,  E.  Webster  and  Richardson,  his  two  sistere, 
and  the  life  of  the  longer  liver  of  them,  who  were  nominees  for  him  in  the  said  order ; 
and  the  said  testator,  designing  the  benefit  of  the  said  annuity  for  them  after  his 
decease,  did,  by  deed  poll,  uncwr  his  hand  and  seal,  dated  the  30th  of  May  1695, 
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declare  and  agree,  that  the  said  annuity  should  be  to  the  uae  and  benefit  of  himnU 
for  life,  and  aiter  his  decease,  to  the  use  and  benefit  of  his  mother,  Mary  Milford. 
and  the  Plaintift  E.  WebtUr,  equally  and  after  the  death  of  his  said  mother,  then 
to  the  use  «id  benefit  of  his  said  two  sisters.  E.  Wdister  and  J.  Richardson,  ec[UA% 
between  them ;  that  the  said  ifory  MUford,  the  mother,  died  in  the  life-time  of 
the  testator,  and  the  said  testator  being  also  dead,  the  Plaintiffs,  E.  Webster  and 
J.  Biehardsony  are  advised  that  they  are  entitled  to  the  said  £25  annuity  in  their 
own  right,  by  virtue  of  the  said  deed-poll ;  that  the  Defendants,  the  executors, 
having  possessed  themselves  of  the  said  testator's  personal  estate,  and  of  the  said 
tally  and  order,  the  PlatntifEs  expected  that  they  would  have  applied  the  same 
according  to  the  testator's  will ;  but  the  Defendants,  by  contrivance  together, 
pretend  that  the  said  will  cannot  be  performed,  in  regard  by  an  agreement  made 
by  the  testator  on  his  marriage  with  the  Defendant,  Margaret^  he  did  agree  to 
leave  her  one  full  moiety  of  his  estate,  and  that  the  said  will  cannot  bind  the  said 
Defendant,  Margaret,  or  exclude  her  from  the  benefit  of  the  said  marriage  agree- 
ment, whereas  if  any  such  agreement  was  made,  the  same  was  voluntary,  and 
subsequent  to  the  testator's  marriage,  and  unfairly  obtained ;  and,  therefore, 
that  the  Defendants,  the  executore,  may  deliver  to  the  Plaintiffs,  E.  VfebsUr  and 
/.  Richardson,  the  aforesaid  tally  and  order,  and  to  have  a  discovery,  and  an  account 
of  the  Said  testator's  personal  estate,  and  that  the  same  may  be  applied  according 
to  the  directions  of  the  said  will,  and  to  be  deUvered  in  the  premises,  is  the  scope 
of  the  Plaintiff's  bill.  Whereupon  it  was  insisted,  by  the  Defendant's  counsel, 
that  the  Defendant,  Margaret  Mitford,  by  her  answer  says,  she  believes  that  the 
said  Michael  Mitford,  her  late  husband,  was,  at  the  time  of  his  death,  posscmed 
of  a  plentiful  personal  estate,  and  that  before  his  death,  he  made  his  will  in  writii^ 
to  the  effect  in  the  bill  set  forth,  but  insists  that  the  said  will  ou^ht  not  in  anywise 
to  affect  this  Defendant,  for  that  before  her  inter-[453}-niarriage  with  the  said 
testator,  viz.  in  or  about  the  6th  of  Deeen^mr  1686,  the  testator  did  enter  into  an 
aneement  by  deed-poll,  whereby,  in  consideration  of  the  intended  marria^  with 
this  Defendant,  and  of  her  marriage  portion,  he  did  covenant  and  aeree  with  thii 
Defendant,  and  with  P.  W.  and  /.  0.,  that  he  the  said  Midutel  Mitford  should 
and  would,  in  and  by  his  last  will  and  testament,  or  by  good  and  sufiScient  assur 
ances,  and  conveyances  in  the  law,  or  otherwise,  before  his  death  (if  this  Defendant 
should  him  survive),  give,  grant,  convey,  assure,  and  leave,  for  the  use  of  the  De- 
fendant, the  one  full  and  clear  moiety  or  half  part,  of  all  his  estate,  in  lands,  houses, 
hereditaments,  goods,  chattels,  money,  and  estate  whatsoever,  as  he  the  said  Michael 
Mitford,  or  any  other  person  or  persons  whatsoever,  for  him  or  to  his  use,  should  stand 
or  be  seised  or  possessed  by  any  ways  or  means  whatsoever,  and  that  in  such  ample 
and  beneficial  manner,  as  that  this  Defendant,  her  heirs,  executors,  adminigtrators, 
or  assigns,  at  all  times  after  the  death  of  the  said  Mi^uul  Mitford,  should  and  might 
quietly  hold  and  enjoy  and  dispose  of  the  same  as  her  and  their  own  proper  estate, 
without  any  let  or  molestation  whatsoever;  and  eaith,  that  the  said  deed-poll 
or  marriage  agreement,  was  precedent  to  the  said  marriage,  and  in  consideration 
of  a  marriage  portion,  and  to  the  intent,  as  is  expressed,  in  and  by  the  said  marriage 
settlement ;  and  therefore  she  hopes  she  shall  not  be  compelled  to  accept  the  pro- 
vision made  her  by  the  will,  or  be  excluded  from  the  benefit  of  the  said  marriage 
agreement ;  and  saith,  that  she  is  willing  to  come  to  a  fair  account  with  the  Plaintifis, 
touching  her  late  husband's  personal  estate,  and  is  willing  that  the  same  shall  be 
applied  according  to  his  will ;  deducting  first  a  moiety,  according  to  the  said  marriage 
agreement ;  and  that  the  said  will  should  be  performed  as  to  the  other  moiety  as 
far  as  may  be,  and  the  Plaintiffs  have  the  benefit  thereof.  And  the  Defendants, 
Martins  and  Nisbett,  by  their  answer  do  say,  that  they  believe  that  the  said  Michatl 
Mitford  did  make  hia  will  as  in  the  bill  is  set  forUi,  and  appoint  these  Defendants, 
and  the  Defendant,  WUliam  Mitford,  executors  thereof,  and  that  the  said  Defeodsnt, 
William  Mitford,  the  other  executor,  being  at  the  time  of  the  testator's  death 
in  the  North  of  England,  at  a  great  distance  from  London,  these  Defendants  did 
therefore  prove  the  said  will  without  him,  and  did  possess  [454]  themselves  of  sadi 
part  of  the  testator's  personal  estate  as  they  could  come  by,  and  they  have  defrayed 
the  charges  of  the  testator's  funeral,  and  paid  several  debts  owing  by  the  said  testator ; 
and  say,  that  in  a  schedule  annexed  to  their  answer,  they  have  set  forth  a  true 
account  of  the  goods,  chattels,  and  personal  estate  of  the  said  testator,  which  hss 
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any  way  come  to  their  hands,  aa  also  an  account  of  what  debts  they  have  paid, 
aad  what  debts  are  still  owing  by  the  testator,  and  likewise  an  account  of  the  funeral 
charges ;  and  that  among  the  debts  owing  they  have  inserted  a  bond  entered  into 
by  the  testator  to  her  majesty,  of  £2000  penalty,  conditioned  for  Mr.  C.  C,  faith- 
fully demeaning  himself  in  his  employment  of  commissioner  of  prizes  at  Leghorn  ; 
and  these  Defendants  do  insist  to  retain  so  much  of  the  testator's  assets  in  their 
hands,  aa  shall  be  sufficient  to  answer  that  demand,  in  case  the  crown  shall  have 
occasion  to  resort  to  them  for  the  same,  or  otherwise,  that  these  Defendants  may 
be  effectually  indemnified  against  the  said  demand,  as  also  against  another  bond 
of  £300  penalty  to  M.  C,  and  say  that  they  were  willing  to  have  performed  the 
Baid  frill,  as  far  as  was  in  their  power ;  but  the  Defendant,  Margaret  Mitford^ 
has  produced  and  does  insist  on  her  marriage  agreement  in  her  answer  before  set 
forth,  whereby  she  claims  a  moiety  of  the  said  testator's  estate,  wherefore  these 
Defendants  crave  the  direction  and  judgment  of  this  Court  touching  the  construc- 
tion of  the  said  will,  and  the  application  of  the  said  testator's  personal  estate ;  and 
these  Defendants  believe,  that  the  said  testator  did  pay  into  the  Exchequer,  as  a 
contribution,  £208,  6s.  did.,  upon  security  of  the  act  of  parliament  in  the  bill  men- 
tioned, and  that  he  had  an  order  and  tally  for  receiving  £25  per  annum  during 
the  lives  of  the  Plaintiffs,  E.  Webster  ^d  J.  Richardson,  as  nominees  for  the  testator, 
which  said  tally  and  order  are  in  these  Defendants'  custody,  and  that  the  said  testator 
did  execute  such  deed-poll,  concerning  the  said  annuity  as  in  the  bill  is  set  forth, 
and  that  therefore  these  Defendants  submit  to  the  judgment  of  this  Court,  whether 
the  Plaintiffs,  E.  Webster  and  J.  Richardson,  are  become  entitled  in  their  own  right 
to  the  said  annuity,  or  whether  the  same  is  to  be  esteemed  part  of  the  said  testator's 
estate-  And  the  Defendant,  William  Mitford,  by  his  answer  says,  that  being  named 
one  of  the  executors  Of  the  said  Michael  Mitford's  will,  he  [465]  proved  the 
said  will,  and  intends  to  act  as  an  executor  so  far  as  to  see  the  said  will  performed, 
according  to  the  directions  and  true  meaning  thereof,  and  pursuant  to  the  trust 
reposed  in  him,  for  the  benefit  of  all  parties  concerned  therein,  but  says  that  he 
has  not  hitherto,  at  any  time  possessed  himself  of  any  part  of  the  said  testator's 
personal  estate,  or  of  any  of  the  rents  or  profits  of  the  real  estate,  or  any  way  inter- 
meddled therewith,  otherwise  than  by  proving  the  will  as  aforesaid,  and  that  he 
is  ready  to  do  as  this  Court  shall  direct,  being  indemnified  by  the  decree  of  this 
Court.  Whereupon,  and  upon  reading  the  will  of  the  said  testator,  Michael  Mitford, 
the  agreement  or  deed-poll  made  by  the  said  testator  before  his  marriage  with  the 
Defendant,  Margaret  Mitford,  dated  the  6th  of  December  1686,  and  the  deed  exe- 
cuted by  the  said  testator  concerning  the  annuity  of  £25  per  annum  issuing  out 
of  the  Exchequer,  aa  also  the  proofs  taken  in  this  cause,  and  hearing  what  was 
alleged  by  the  counsel  for  all  the  said  parties,  this  Court  declared,  that  inasmuch 
as  the  Defendant,  Margaret  Mitford,  has  renounced  all  benefit  by  the  testator's 
will,  and  does  insist  upon  the  agreement  or  articles  made  by  the  said  testator,  before 
and  in  consideration  of  his  marriage  with  her,  the  said  Defendant,  Margaret  M itford, 
ought  to  have  one  full  moiety  of  the  said  testator's  estate,  after  his  debts  and  funeral 
charges,  and  the  £50  to  the  parish  of  Vlapham  hereafter  mentioned,  paid  according 
to  the  said  agreement,  and  doth  therefore  order  and  decree,  that  it  be  referred 
to  Samuel  Kerb,  esq.,  to  take  an  account  of  the  estate  whereof  the  said  testator, 
Michael  Mitford,  died  seised  or  possessed,  and  that  the  Defendants,  the  executors 
do  severally  account  before  the  said  Master  for  what  thereof  has  in  any  way  come 
to  their  respective  hands  or  possession,  or  to  the  hands  or  possession  of  any  other 
person  or  persons,  to  or  for  their  or  either  of  their  use,  or  in  trust  for  them,  to  their 
knowledge,  by  their  procurement  or  with  their  privity ;  in  the  taking  of  which 
account,  the  said  Master  is  to  make  to  the  said  executors  all  just  allowances ;  and 
the  said  Defendants  the  executors,  and  also  the  Defendant,  Margaret  Mitford, 
the  widow,  are  to  be  examined  upon  interrogatories  before  the  said  Master,  for 
the  better  discovery  thereof,  and  of  other  the  personal  estate  of  the  said  testator ; 
in  the  taking  of  which  account,  the  said  Master  is  [456]  to  make  unto  the  said  other 
Defendant  all  just  allowances ;  and  the  said  Defendant,  William  Mitford,  one 
of  the  said  executors,  is  to  have  notice  from  time  to  time,  to  the  end  that  he  may 
attend  the  Master  upon  the  said  account,  if  he  shall  think  fit,  and  this  Court  now 
declared  that  the  two  annuities  of  £100  and  £,2h^per  annum,  issuing  out  of  the  ex^ 
ehequer,  are  to  be  looked  upon  and  taken  as  part  of  the  said  tutator's  personal 
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eftate,  and  are  to  be  brought  into  the  account  thereof ;  and  the  eald  Master  is  to 
examine  and  certify  what  the  said  testator's  debts  and  funeral  charges,  with  the 
legacy  to  Clapham  parish,  do  amount  unto,  and  to  make  a  deduction  thereof,  and 
what  the  said  testator's  whole  estate  (after  a  deduction  of  the  said  debts,  and  legadei 
and  funeral  charges)  shall  amount  unto,  it  is  ordered  and  decreed,  that  the  Defendant, 
Mttrgaret  Mitford  shall  receive  and  enjoy  one  full  moiety  thereof  according  to 
the  said  marriage  agreement ;  and  in  case  the  said  Defraiduit,  Margaret  Mitford, 
should  desirell^to^have^any  part  of  the  said  personal  estate,  which  was  specifically 
devised  to  her  by  the  will,  uie  is  to  have  the  same  at  the  appraised  value  in  part  of 
her  said  moiety  ;  and  as  to  the  other  moiety,  it  is  ordered  and  decreed,  that  £4^000 
thereof,  or  so  much  as  the  other  moiety  shall  amount  to  of  such  £4000,  be  laid  out 
by  the  Defendants,  the  executors,  and  trustees  in  the  purchase  of  lands,  to  be  settled 
according  to  the  uses  and  limitations  in  the  will  in  all  respects,  which  purchase 
is  to  be  approved  of  by  the  said  Master;  and  the  said  executors  are  hereby  in- 
demnified in  the  making  thereof,  except  as  to  that  part  of  the  said  £4000  to  be 
laid  out  by  the  said  will,  which  by  the  said  will  was  to  be  enjoyed  by  the  D^enduit, 
Margaret  Mitford,  for  her  life ;  and  in  case  the  moiety  of  the  said  testator's  estate 
(which  the  siud  testator  had  power  to  dispose  of  by  will)  shall  not  be  sufficient  to 
answer  and  make  good  the  said  £4000,  then  the  several  legatees  in  the  will,  whose 
legacies  are  above  £10,  are  to  defaike  in  proportion  out  of  their  respective  legacies 
to  make  up  the  said  £4000,  but  there  is  to  be  no  defalcation  out  of  any  legacy  of 
the  value  of  £10  or  under  already  paid,  or  hereafter  to  be  paid  ;  and  as  to  such  part 
of  the  profits  and  benefit  of  the  said  £4000  which  by  the  said  will  was  intended 
for  the  Defendant,  Margaret  Mitford,  during  her  life,  it  is  ordered  and  decreed, 
that  the  same  do  go  and  be  applied  during  the  said  Defendant,  Mar-lj^jy-gareft 
life,  towards  making  good  to  the  several  l^atees  what  shall  be  so  defalked  out  of 
their  legacies  for  the  making  up  the  said  £4000  ;  and  as  to  the  £2000  bond  entered 
into  by  the  testator  to  the  crown  upon  the  account  and  as  security  for  C.  C.  in  the 
pleadings  named,  it  is  ordered  and  decreed,-that  the  Defendant.  Margca-et  Mitford, 
do  give  security  to  be  approved  by  the  said  Master  to  indemnify  the  defendants, 
the  executors,  as  to  the  moiety  of  the  said  bond  or  demand ;  and  that  the  P]ainti&, 
E.  Webster,  J.  Richardson,  Mary  Harrison,  and  Winifred  Webster  do  give  security 
also  to  be  approved  of  by  the  said  Master,  to  indemnify  the  said  Defendants,  the 
executors,  as  to  the  other  moiety  thereof ;  the  said  securities  are  to  be  also  against 
any  dormant  debts  of  the  said  testator;  and  it  is  hereby  referred  to  the  said  Master 
to  approve  and  take  the  security  so  to  be  given  for  the  said  parties ;  and  as  to  the 
£50  legacy  given  by  the  will  to  the  parish  where  the  testator  died,  it  is  ordered  and 
decreed,  that  the  same  be  paid  out  of  the  said  testator's  personal  estate  unto  the 
minister  and  churchirardens  of  the  parish  of  Clapiutm,  to  be  by  them  laid  out  in 
the  purchase  of  luids  for  the  uses  and  purposes  directed  by  the  said  will ;  and  it 
is  further  ordered,  that  the  Master  do  tax  all  parties  their  eottta  of  this  suit  which 
are  to  be  paid  to  them  respectively  out  of  the  estate  in  question,  as  also  the  cosU 
of  the  saia  account ;  and  for  what  the  executors  shall  act  or  do  in  pursuance  of  this 
decree  they  are  hereby  indemnified.    22dJune  1708.    Beg.  Lib.  B.  1707,  fol.  352. 

;  ■  Dixon  v.  Smith,  JI/arcA  19,  [1818]. 

Under  a  sequestration,  the  landlord  is  entitled  to  be  paid  arrears  of  rent. 

The  Defendant,  Smith,  occupied  a  farm  at  Holbeach  in  Lincolnshire,  as  tenant  to 
Sir  Joseph  Banks  ;  and  one  year's  rent,  amounting  to  £55,  became  due  at  Lady-day 
1816.  A  sequestration  having  been  issued  at  the  suit  of  thePlaintifi,  the  sequestrators, 
on  the  10th  of  July  1816,  entered  on  the  farm  at  Holbeach,  and  took  possession  of 
the  farming  stock  and  other  [468]  effects  of  Smith.  On  the  same  day,  and  a  few 
hours  after  the  sequestration  was  so  executed  on  the  Defendant's  efEects,  the  agent 
of  Sir  Joseph  Banks  caused  a  distress  to  be  made  on  the  farm,  for  the  arrears  <rf 
rent  (amounting,  after  a  reduction  of  £6,  10s.  for  the  landlord's  property-tax,  to 
£49,  10s.)  and  a  notice  in  writing,  addressed  to  Smith  (who  was  then  a  prisoner  in 
the  fleet)  to  be  affixed  on  one  of  the  gates  of  the  farm,  signifying  that  such  distress 
had  been  made ;  and  also  deUvered  to  the  solicitors  for  the  PutintifE  a  notice  of  the 
rent  due.   The  sequestrators  refusing  to  pay  the  rent,  proceeded  to  sell  the  crops 
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and  other  effects,  and  the  agistment  of  all  the  pasture  of  the  farm  \mti\  Lady-day  1817 ; 
and  paid  into  court  the  money  arising  from  the  sale. 

A  motion  was  now  made  in  behaU  of  Sir  Joseph  Banks,  that  out  of  the  money  bo 
produced  and  standing  in  the  name  of  the  Accountant-General,  the  sum  of  £104,  10s. 
might  be  paid  to  bim,  for  two  years'  rent,  due  at  Lady-day  1817,  or  that  he  might 
be  at  liberty  to  come  in  before  the  Master  to  be  examined  pro  interesse  sua,  in  the 
sequestered  money  and  premises. 

Mr.  Heald  in  support  of  the  motion.  Before  the  removal  of  the  goods  under  a 
sequestration,  the  landlord  by  the  equity  of  the  statute  of  Anne  (8  Ann.  c.  14),  is 
intitled  to  be  paid  all  arrears,  not  exceeding  one  years'  rent.  His  legal  remedy  by 
distress  he  cannot  enforce  against  sequestrators,  more  than  against  a  receiver. 

Mr.  Wetherel,  for  the  Plaintii!.  and  Mr.  Choen,  for  the  Defendant,  against  the 
motion^ 

[459]  It  has  never  yet  been  decided  that,  under  a  sequestration,  the  landlord 
is  intitled  to  a  iyear's  rent  in  priority ;  in  other  words,  that  a  sequestration  is  an 
execution  within  the  statute.  On  any  question  of  right  in  property  sequestered,  the 
onlysafe  course  is  an  examination  of  the  party  before  the  Master,  pro  interesse  sw. 

The  Lord  Chancellor  [Eldon].  In  a  clear  case,  the  Court  will  not  send  parties  into 
the  Master's  office,  merely  that  they  may  return  with  their  rights  as  plam  as  when 
they  went.  The  facts  are  not  disputed  ;  and  a  question  of  law  is  more  fitly  discussed 
here  than  before  the  Master.   The  order  must  be  made^ 

"  His  Lordship  doth  order  that  it  be  referred  to  Mr.  Cox,  one,  &c.,  to  tax  the  said 
Sir  Joseph  Banks  the  costs  of  this  application ;  and  it  is  ordered,  that  out  of  the  sum 
of  £1000  cash,  remaining  in  the  bank  on  the  credit  of  this  cause,  such  costs,  when 
taken,  be  paid  to  Mr.  D.  M.,  his  solicitor,  and  thereout  also  it  is  ordered,  that  the  sum 
of  £104,  10s.  be  paid  to  the  Bight  Honorable  Sir  Joseph  Banks,  Bart.,  for  two  years' 
rent  of  the  farm  and  lands  in  the  pleadings  mentioned,  due  at  Lady-day  1817  ;  and 
for  the  purpose  aforesaid,  the  said  Accountant-general  is  to  draw  on  the  hink.,  Sx." 
Reg.  Lib.  A.  1817,  foL  936. 

[460]  Jackson  v.  Sedgwick.  AprU  16, 25, 1818. 

[S.  C.  1  Wils.  Ch.  297.] 

Stipulations  in  articles  of  partnership  for  an  annual  settlement  of  accounts, 
and  for  payment  to  the  representatives  of  a  deceased  partner,  of  an  allow- 
ance in  lieu  of  profits  since  the  last  annual  account,  proportioned  to  the 
amount  of  his  share  of  profits,  during  two  years  preceding,  are  waived  in  equity  by 
omission  through  several  years  to  settle  annual  accounts,  and  by  engaging  in 
business  to  which  the  stipulations  cannot  be  applied  without  injustice ;  and  an 
injunction  was  granted  to  restrain  the  representatives  of  a  deceased  partner  from 
proceeding  on  a  bond  given  by  the  surviving  partners,  for  repayment  of  his  share 
according  to  the  articles,  before  the  settlement  of  accounts  of  transactions  pending 
at  his  decease,  on  which  a  loss  was  subsequently  sustained. 

By  articles  of  partnership,  dated  the  29th  of  May  1809,  between  Richard  Cookes 
(since  deceased)  George  Lord  Jackson,  and  John  Milthorp'.  Maude,  after  reciting 
that  Cookes  and  Jaclaon  had,  for  several  years,  carried  on  the  trade  of  ship-agents, 
ship-brokers,  and  insurance-brokers,  as  partners,  and  that  it  had  been  agreed  that 
their  partnership  should  be  dissolved,  and  that  Cookes,  Jackson,  and  Maude,  should 
enter  into  partnership,  in  that  business  for  the  term  of  seven  years,  to  be  computed 
from  the  1st  of  Jvly  then  last,  and  that  their  capital  should  be  £10,000,  £6,000  to  be 
brought  in  by  Cookes,  and  £2000  by  each  of  the  other  parties  ;  and  further  reciting, 
that  the  shares  of  certain  ships,  the  property  of  Cookes  and  Jackson  had  been  valued 
at  different  sums,  amounting  to  £1140,  which  was  to  be  considered  as  so  much 
capital  brought  into  Che  trade  by  them,  in  part  of  their  proportions,  and  to  bear 
interest  from  the  Ist  of  July  then  last ;  the  parties  covenanted,  that  they  would  be 
co-partners  in  the  business  of  ship-aeents,  ship-brokers,  and  insurance-brokers,  and 
in  all  things  incident  thereto,  and  in  all  such  other  business  as  they  should  agree  upon, 
for  the  term  of  seven  years,  to  be  computed  from  the  1  at  of  J vly  then  last ;  that  the 
capital  of  the  partnership  should  consist  of  £10,000,  which  should  remain  therein 
during  its  continuance,  unless  Cookes  should  happen  to  die  before  its  expiration,  in 
which  case  £4000  were  to  be  repaid  to  [461]      executors  or  administrator,  in  the 
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manner  thereinafter  provided ;  and  that,  oa  Cookes  had  brought  in  and  would  continue 
in  the  co-partnerahip,.  during  the  continuance  thereof,  or  so  long  as  he  ahonld  be 
living,  £4000,  being  part  of  the  £6000  above  mentumed,  over  ami  above  the  pro- 
portions which  J oduon  and  Maude  had  brought  in,  ^e  joint  stock,  inofita,  and  efbcts. 
should  be  liable  to  the  re-pavment  thereof ;  and  in  case  the  same  anould  be  deficient, 
the  other  parties  should  make  good  a  proportion  thereof  out  of  their  private  property. 
The  articIeB  then  provided,  that  all  losses  which  should  arise  hy  reason  of  bad  debts, 
fire,  or  other  accidents  in  carrying  on  the  trade,  and  all  expenses  of  the  co-partnership, 
should  be  defrayed  as  follows ;  £50  annually  by  Cookes,  out  of  his  separate  estate, 
and  the  residue  out  of  the  profits  of  the  trade,  or  by  the  parties,  in  the  proportions  ol 
three-eighths  by  Cooka^  three-eighths  by  Jackson,  and  two-eighths  by  Mavde. 

The  articles  further  provided  that  the  parties  should,  on  the  Slat  Deeeihbert  in 
each  y^ear,  or  as  soon  after  as  possible,  make  up  and  pass  an  account  in  writing  ol 
all  their  dealings  and  tranaactiona,  and  make  a  settlement  or  balance  thereof,  so  that 
the  true  state  of  the  same  might  appear,  and  of  the  profits  of  the  trade,  and  how 
much  was  coming  to  each  of  the  partners  (the  amount  of  each  partner's  share  of 
the  profits  to  be  carried  to  his  separate  account  in  the  partnership  books,  and  there  to 
be  at  his  disposal,  and  to  be  drawn  out  of  the  trade  when  he  pleased,  each  partner 
being  intitled  to  recover  interest  upon  the  amount  of  his  capital  in  the  business,  before 
any  division  of  the  profits) ;  that  the  same  should  be  written  in  three  several  books, 
each  of  which  should  be  subscribed  by  all  the  parties ;  and  that  such  accounts,  so 
ptssed  and  subscribed,  should  not  be  opened  or  called  in  question,  but  should  be 
binding  on  all  parties,  their  [462]  executors  and  administrators,  unless  some  ^>ecial 
error,  to  the  amount  of  £30  or  upwards,  should  appear  plainly  to  have  escaped  their 
notice,  and  should  be  discovered  within  three  years  from  the  making  upsuch  accounts ; 
and  in  case  either  of  the  parties  should  refuse  to  attend  to  take  such  accounts,  and 
sign  the  same,  for  the  space  of  ten  days  after  being  required,  it  should  be  bwful  for 
the  other  or  others  of  them  to  proceed  to  take  such  account,  and  to  sign  the  same,  and 
to  call  to  his  or  their  assistance  such  other  ship-agent,  or  ship-broker,  or  policy  or 
insurance-broker,  as  he  or  they  might  choose  ;  and  such  accounts,  if  taken  and  signed 
by  the  other  party  or  parties,  within  thirty  days  next  after  the  expiration  of  such  ten 
days,  should  be  final  and  binding,  and  not  be  opened  or  unravelled  by  the  partner  or 
partners  making  default,  but  be  considered  conclusive  against  him  or  them,  provided 
a  copy  of  such  account  be  delivered  to,  or  left  with  him  or  them  within  thirty  days, 
accompanied  with  an  afi&davit,  that  to  the  best  of  the  knowledge  and  belief  of  Uie 
party  or  parties  so  signing  such  accounts,  they  were  just  and  true  accounts  between 
the  parties. 

The  articles  next  provided,  that  no  benefit  of  survivorship  should  be  taken  by  any 
of  the  parties  in  case  of  death  ;  and  that  if  Cookes  or  Jtidcaon  should  die  during  the 
continuance  of  the  partnership,  their  executors  and  administrators  should  be  entitled 
to  an  allowance  from  the  survivors,  or  from  Maude  alone  in  case  of  both  their  deaths, 
during  the  remainder  of  the  partnership  term  of  seven  years,  of  the  annual  sum  of 
£400 ;  such  allowance  being  secured  in  manner  therein  directed,  with  respect  to 
the  share  of  the  partners  or  partner  dying  during  the  partnership  of  the  joint  stock 
or  profits ;  and  Maude,  his  executors  or  administrators  were  intitled  in  a  like  event,  to 
an  annual  sum  of  £300.  The  articles  proceeded  to  [463]  provule,  that  in  case  any  <i 
the  parties  should  die  within  the  partnership  term,  his  executors  or  administratorB 
should  be  entitled  to  receive  from  the  survivors  an  allowance  in  lieu  of  all  profits, 
fromthedayof  die  then  last  actual  rest,  to  the  day  of  such  decease,  in  proportion  to  the 
amount  of  the  profits  which  the  party  dying  should  have  received,  or  been  intUled 
to  receive,  out  of  the  profits  of  the  trade  from  the  commencement  of  the  partnershq) 
to  the  then  last  rest,  in  case  two  full  years  should  not  have  elapsed  from  the  com- 
mencement of  the  co-partnership  ;  but  in  case  two  years  should  have  eli^ised  prior 
to  such  last  rest,  then  in  proportion  to  the  profits  accruing  in  respect  of  such  tvo 
years  immediately  preceding  such  last  rest ;  and  that  such  allowance  should  be 
paid  within  six  months  to  the  respective  executors  or  administrators  of  Cookes  and 
Jackson^  or  such  of  them  as  should  die  within  the  term  aforesaid,  and  shoiikl  also  be 
secured  in  the  manner  therein  directed,  with  respect  to  the  share  of  a  partner  dying 
during  the  co-partnership  in  the  joint  efEects. 

Alter  a  provision  for  diminishing  the  annual  allowance  to  the  repreeentatires 
of  a  deceased  partner,  in  proportion  to  the  deficiency  of  his  capitaC  the  articles 
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declared,  that  upon  the  death  of  any  of  the  parties  during  the  partnership,  his  share 
in  the  joint  stock,  profits,  and  efiects,  up  to  the  31st  December  immediately  preceding 
his  decease,  or  the  value  thereof,  should  he  paid  or  secured  to  his  executors  or  adminis- 
trators in  zaumer  following :  viz.  as  to  £2000,  part  thereof,  one-third  part,  with 
interest  at  5  fer  cent,  per  annum  (to  be  computed  from  the  eniration  of  the  co- 
partnership term  of  seven  years),  at  the  end  of  six  months,  (me  other  third  par^  with 
interest,  at  the  end  of  twelve  months,  and  the  remaining  third  part,  with  interest, 
at  the  end  of  eighteen  months,  ensuing  the  en)iration  of  the  [46ti  co-partnership 
term  ;  and  the  surviving  party  or  parties  should  foe  intitled  to  retain  the  same  in  the 
business  until  such  respective  terms,  upon  giving  the  securitv  thereinafter  mentioned ; 
and  as  to  all  such  sums  of  money,  estate,  and  effects,  as  should  belong  to  such  deceased 
partner,  above  the  said  £2000,  and  particularly  as  to  £4000  which  Cookea  bad  brought 
m  more  than  Jackson  and  Maude,  the  same  respectively  should  be  paid  to  the  exec- 
utors or  administrators  of  such  deceased  partner  or  partners  in  manner  following  : 
ric  one-third  part  thereof,  with  interest,  from  the  day  of  his  death,  at  the  expiration 
of  six  months ;  one-third  with  interest  at  the  expiration  of  twelve  months ;  and  the 
remaining  one-diird  with  interest,  at  the  expiration  of  eighteen  months,  from  his 
decease ;  and  the  same  should  be  secured  to  be  paid  in  the  same  manner  as  the 
£2000  and  interest,  and  the  annual  allowance. 

It  was  finally  provided,  that  on  the  decease  of  any  of  the  partners  during  the 
partnership,  the  last  rest  or  balance  of  account  signed  by  the  deceased  partner,  and 
the  survivor  or  survivors,  should  be  referred  to,  and  what  should  then  appear  to 
have  been  the  amoimt  of  the  capital  of  such  deceased  partner  at  such  last  rest,  should 
be  considered  as  his  capital,  and  should  not,  under  any  pretence  whatever,  be  dis- 
puted, or  called  in  question  ;  and  that  in  case  any  of  the  partners  should  die  during 
the  partnership,  and  upon  or  after  such  decease,  his  representatives  should  become 
intided  under  the  previous  provisions,  to  the  payment  of  his  share  of  the  capital 
stock  and  profits,  and  to  the  payment  of  such  annual  allowance  as  aforesaid,  then 
for  securing  the  payment  of  so  much  money  as  the  full  value  or  share  of  such  deceased 
partner  would  amount  to,  in  such  capital,  stock,  and  profits,  at  the  time  therein 
mentioned  for  payment  thereof,  with  mterest,  [466]  &ud  also  for  securing  payment 
of  the  annual  sum  therein  agreed  to  be  allowed  to  the  executors  or  administrators 
of  the  party  so  dying,  the  surviving  partner  or  partners  should,  within  one  month 
after  his  decease,  with  one  other  sumcient  surety,  become  bound  to  his  executors 
or  administrators,  in  one  or  more  bonds  with  double  penalty,  conditioned  for  payment, 
to  such  executors  or  administrators,  of  such  monies  or  interest  and  allowances  at  the 
time  therein  mentioned ;  and  should  also  become  bound  to  such  executors  or  ad- 
ministrators in  one  or  more  bonds  of  sufficient  penalty  for  indemnifying  them  from 
all  debts  and  duties  which,  at  the  time  of  such  decease,  were  jointiy  owing  by  the 
partners,  on  account  of  the  partnership,  and  from  all  actions,  suits,  and  expenses 
for  or  about  the  same,  which  debts  and  duties  the  surviving  partners  agreed  to  pay 
and  satisfy  in  convenient  time ;  and  that  the  executors  or  administrators  of  the 
party  so  dying,  upon  the  sealing  and  delivery  of  such  bond,  should  release  to  the 
surviving  partner  or  partners  all  right  and  interest  in  all  the  estate  and  effects 
(other  than  such  debts  as  were  next  thereinafter  mentioned)  and  profitsof  the  partner- 
ship which,  at  his  death,  were  due  and  belonged  to  the  parties  on  account  of  the 
said  business ;  and  that  in  case  any  of  the  parties  should  die  during  the  partnership, 
all  such  bad  and  desperate  debts  owing  to  or  on  account  of  the  business,  as  should  not 
have  been  accounted. a  good  estate,  and  as  such  included  in  the  yearly  account  or 
accounts  to  be  made  up  and  stated  as  aforesaid  (if  any  such  account  should  have 
been  stated),  should,  with  all  convenient  speed,  be  divided  between  the  surviving 
partners,  and  the  executors  or  administrators  of  the  deceased,  in  proportion  to  their 
respective  shares  in  the  profits  of  the  business,  and  thereupon  the  surviving  partners, 
and  the  executors  and  administrators  of  the  deceased,  should  give  to  each  other 
and  his  and  their  executors  and  administrators,  full  [466]  power  to  sue  for  and  recover 
their  respective  shares  of  such  bad  debts. 

The  partnership  commenced  on  the  1st  of  July  1808,  and  continued  till  the 
death  of  Gookes  on  the  10th  of  January  1815.  At  that  time  the  books  of  the  partner- 
ship were  in  arrear ;  no  accounts  had  ever  been  signed  by  the  partners,  or  considered 
as  closed ;  sketches  or  drafts  of  the  general  dealings  of  the  partnership,  and  of  the 
profit  or  loss,  had  been  made  for  the  years  from  1808  to  1812,  but  not  until  after  the 
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expiration  of  twelve  or  eighteen  montbs  beyond  the  close  of  the  year  to  which  they 
respectively  refer  ;  but  no  account,  or  sketch,  or  draft  of  an  account,  had  been  msde 
for  the  years  1813  and  18U. 

Previously  to  the  31st  of  December  1814,  the  partners  had  engaged  in  various 
adventures  by  shipment  of  goods  and  otherwise,  which,  at  the  death  of  Cookes,  were 
depending,  and  the  result  of  profit  or  loss  unascertained.  In  some  instances  a  loss 
was  then  probable,  and  had  since  occurred. 

On  the  27th  of  July  1815,  Jackson  and  Maude,  together  with  E.  M.,  as  their 
surety,  executed  to  the  executors  of  Cockes,  a  bond  in  the  penalty  of  £10,000,  recibmg 
that  Jackson  and  Maude  had  paid  to  the  executors  the  proportion  of  the  annual 
sum  of  £400  in  the  articles  stipulated  to  be  paid  in  case  of  the  death  of  Cookes,  and 
also  the  sum  of  £1333,  6s.  Sd.  being  one-third  of  £4000  with  interest  from  his  death, 
pursuant  to  the  articles,  but  that  no  other  payment  had  then  been  made  to  them  ; 
that  the  partnership  term  of  seven  ^ears  expired  on  the  let  July  then  instant,  and 
that  the  accounts  of  the  partnership  were  not  made  up  and  pMsed  upon  or  after 
the  31st  December,  in  each  year,  as  agreed  by  the  articles,  [467]  so  that  toe  true  state 
of  the  same,  and  of  the  profits  of  the  trade,  and  how  much  was  coming  to  the  repre- 
sentatives of  Cookes  did  not,  at  the  time,  appear ;  but  that  it  had  been  a^eed  that, 
in  pursuance  of  the  articles  of  oo-partnersnip,  Jackson  and  Maude,  with  E.  M., 
08  their  security,  should  execute  the  bond ;  with  condition  to  be  void,  if  Jadcson 
and  Maude  should  pay  to  the  executors  the  several  sums  of  money  at  the  several 
times  thereinafter  mentioned;  VIZ.  £666,  135.  4(j.,  being  one-third  of  the  £2000, 
with  interest  at  5  per  cent,  per  annum  to  be  computed  from  the  Ist  July  then  instant, 
on  the  let    January  1816  ;  £666, 133.  id.  with  like  interest,  on  the  Ist  July  1816  ; 
and  £666,  135.  id.  with  like  interest,  on  the  1st  of  January  1817  ;  £1333,  6«.  Sd,, 
another  third  part  of  the  sum  of  £4000,  with  interest  at  the  same  rate,  from  the 
10th  of  January  then  last,  on  the  10th  of  January  1816  ;  and  the  further  sum  of 
£1333,  6s.  8d.  with  like  interest,  on  the  10th  of  July  1816  ;  and  also  if  JaiJcson  and 
Maude  should  pay  to  the  executors  at  the  times  and  in  the  manner  stipulated  in  the 
articles,  and  with  interest  as  therein  mentioned,  all  such  sums  of  money  as  should 
belong  to  and  be  the  share  of  Cookes,  above  the  sums  of  £2000  and  £4000,  in  the 
joint  stock  and  effects,  and  the  profits  of  the  trade  or  otherwise  howsoever,  by  virtue 
of  the  stipulations  in  the  articles,  and  not  exceeding,  together  with  the  sum  of 
£1333,  6s.  Sd.  before  mentioned,  the  sum  of  £10,000  (to  which  last-mentioned  sum 
the  bond  was  limited  for  the  purpose  of  ascertaining  the  stamp  duty  thereon) ;  and 
in  case  upon  settling  the  accounts  of  the  partnership,  it  should  be  found  that  the 
representatives  of  Cookes  were  not  intitled  to  receive  so  much  money  as  the  whole 
of  the  sums  of  £2000  and  £4000,  a  proportionable  abatement  should  be  made  from 
the  last  of  the  payments  therein  conditioned  to  be  made.  i 
[468]  ^6  surviving  partners  paid  to  the  executors  of  Cookes,  on  account  of  this  \ 
bond,  sums  amounting  to  about  £3400,  and  the  executors  having  since  commenced 
an  action  on  the  bond,  the  bill  was  filed  by  the  surviving  partners  and  their  co-obligor 
in  the  bond,  insisting,  that  the  balance  of  profit  ai^  Ims  on  the  co-partnership 
concern,  up  to  the  31st  of  December  1814,  ought  to  be  ascertained  by  consulting  the 
result  of  all  engagements  in  which  the  firm  was  then  embarked,  and  for  which  it 
was  responsible ;  that  the  losses  sustained  in  consequence  of  such  engagements 
should  be  brought  into  the  account  between  them  and  the  executors  ;  and  that  after 
the  jiut  deduction,  in  respect  of  such  losses,  Cookes'  share  in  the  business  did  not 
exceed  £3000,  being  less  than  the  sum  already  paid  by  the  Plaintiffs  on  account  <A 
the  bond. 

The  bill,  charging  that  unless  the  accounts  were  taken  the  Plaintiffs  could  not 
prove  at  the  trial  that  the  bond  had  been  satufied,  prayed,  an  account  of  the  partner- 
ship transactions ;  that  the  shu-e  of  Coolxs,  at  his  death,  might  be  ascertained ; 
an  account  of  all  suuils  paid  by  the  Plaintifis  in  respect  of  his  share ;  that  the  Defen- 
dants might  repay  what  should  appear  to  have  been  over-paid  to  them,  and  might 
deliver  the  bond,  upon  being  paid  what,  if  any  thing,  remained  due ;  and,  in  the 
mean  time,  be  restrained  from  proceeding  at  law. 

The  Defendants,  by  their  answer,  submitted  that  according  to  the  true  construc- 
tion of  the  articles,  the  accounts  of  the  co-partnership  transactions  should  be  settled 
on  or  down  to  the  31st  December  1814,  as  the  transactions  stood  on  that  day,  and 
that  such  accounts,  when  so  adjusted,  should  be  conclusive  on  all  parties,  unl^  sn 
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accidental  error  to  the  amount  of  £30  and  up-[469]-vftrds  should  be  discovered 
therein,  and  that  no  subsequent  transactions,  whether  of  profit  or  loss,  or  any 
subsequent  losses  or  profits  of  the  then  depending  adventures,  should  be  brought 
into  the  account  either  to  the  debet  or  credit  of  Cockes,  or  of  any  partner  who  died 
before  the  expiration  of  the  term  ;  and  that  they  ought  not  to  be  charged  with  any 
part  of  the  loss  occasioned  by  the  bankruptcy  of  persons  indebted  to  the  partnership 
at  the  death  of  Cookes,  and  then  believed  to  be  solvent. 

April  16.  On  this  day  the  Plainti£Es  moved  for  an  injunction  to  restrain  the 
Defendants  from  proceeding  in  the  action  on  the  bond. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Collinson  in  support  of  the  motion. 

Sir  Samuel  Romilly,  and  Mr.  Roupel,  against  the  motion. 

The  Lord  Chancellor  [Eldon].  The  articles  of  partnership  seem  to  refer  only 
to  the  trade  of  ship-agenta  and  brokers  ;  and  it  is  difficult  to  apply  them  to  trade 
of  another  description.  The  question  will  be  whether  the  proceeding  de  anno  in 
annum  without  settling  the  accounts,  and  the  engaging  in  business  not  contem- 
plated by  the  articles,  are  not  evidence  of  the  intention  of  the  parties  to  waive  the 
agreement  Y  Partnership  accounts  may  be  taken  in  various  ways ;  the  distinction 
is,  that  in  the  absence  of  a  special  agreement,  the  accounts  must  be  taken  in  the 
usual  way  ;  but  where  a  special  agreement  has  been  made,  it  must  be  abided  by, 
provided  that  the  parties  have  acted  on  it ;  if  not,  I  always  underBtood  that  the 
articles  are  read  in  this  [470]  court  as  not  containing  the  clauses  on  which  the  parties 
have  not  acted.  There  would  be  no  difficulty  in  applying  the  articles  to  the  partic- 
ular business  with  reference  to  which  they  were  framed,  but  if  the  parties  engaged 
in  business  in  which  their  application  would  work  injustice,  as  in  imjjortation  or 
exportation,  where  the  returns  could  not  be  ascertained  at  the  period  limited,  then,  I 
say,  that  these  articles,  though  they  contain  a  general  reference  to  other  business, 
are  not  such  as  would  have  been  prepared  with  relation  to  that  specific  business  ; 
and  that  engaging  in  that  business  anords  a  reason  for  not  performing  the  stipula- 
tions. Considering  the  difficulty  of  now  making  up  the  account,  after  an  interval 
of  four  or  five  years,  I  cannot,  at  present,  think  the  executors  of  the  deceased  partner 
entitled  to  insist  on  the  articles.  I  will  read  them ;  but  unless  I  intimate  a  change  of 
opinion,  the  motion  must  be  granted. 

April  25.  On  this  day  the  Lord  Chancellor  [Eldon]  declared,  that  after  reading 
the  articles  of  partnership,  and  the  bond,  he  retained  the  opinion  which  he  formerly 
expressed,  and  granted  the  injunction. 

The  order  restrained  the  Defendants  from  all  farther  proceedings  in  the  action 
against  the  PlaintiSs,  "  until  the  bearing  of  this  cause,  and  the  farther  order  of  this 
Gourt."  Keg.  Lib.  A.  1817.  fol.  1387. 

[471]  Wilson  p.  Gbeenwood.  April  16, 18,  JuZy  17,  1818. 

[S.  C.  1  Wila.  Ch.  223.    Applied,  Collins  v.  Barker,  [1893]  1  Ch.  582.] 

Articles  of  partnership  having  provided,  that  on  dissolution  by  death,  notice,  or 
misconduct,  of  a  partner,  the  remaining  partners  should  have  the  option  of  taking 
bis  share  at  a  valuation,  payable  by  yearly  instalments  in  the  course  of  seven  years ; 
and  that  on  the  bankruptcy  or  insolvency  of  a  partner,  the  partnership  should 
be  immediately  void  as  to  him ;  by  a  deed,  four  years  subsequent,  the  partners 
declared  (after  a  recital  that  such  was  their  intention  in  the  articles),  that  in  the 
event  of  bankruptcy  or  insolvency,  the  same  arrangement  should  be  practised 
as  on  dissolution  by  death,  notice,  or  misconduct :  one  of  the  partners  having 
become  bankrupt  within  a  few  months  after  the  execution  of  the  latter  deed,  his 
assignees  are  not  bound  by  it.  Whether  a  provision  in  articles  of  partnership, 
that  on  the  bankruptcy  of  a  partner  his  share  shall  be  taken  by  the  solvent 
partners,  at  a  sum  to  be  fixed  by  valuation,  and  payable  by  instalments  in  a  course 
of  years,  is  not  void  by  the  statutes  concerning  bankrupts.  QucBre. 

John  Greenwood,  Jonas  Whitaker,  and  William  Ellis,  having  agreed  to  become 
partners  in  the  business  of  cotton  spinners,  by  indenture  dated  the  20th  of  October 
1812,  covenanted  that  the  partnership  should  continue  for  four  years  from  the  30th 
of  Jujie  preceding  (determinable  by  death,  misconduct,  or  notice) ;  but  if  not  dis- 
solved by  the  death  of  any  of  the  partners,  or  for  such  misconduct  as  therein  aftei> 
mentioned,  or  if  none  of  the  partner^  should  give  twelve  months'  notice  in  writing, 
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of  hia  intentioQ  to  terminate  it  at  the  expiration  of  that  period,  the  paitnenhip 
should  not  then  cease,  but  should  continue  until  one  of  the  partners  should  give 
twelve  months  previous  notice  in  writing,  of  his  intention  to  dissolve  it ;  and  there- 
upon, at  the  expiration  of  such  twelve  months,  the  partnership  should  cease,  u  to 

the  partner  giving  such  notice. 

The  articles  of  partnership  farther  provided,  that  immediately  after  the  deter- 
mination of  the  partnership,  either  by  the  death  of  any  of  the  partners,  or  by  notice, 
or  for  misconduct  as  thereinafter  mentioned,  a  final  account  should  be  made  and 
settled  of  the  co-partnership,  and  the  property  belonging  thereto,  and  all  the  debts 
then  owing  by  or  on  account  thereof ;  and  the  excess  of  capital  which  any  partner, 
or  the  executors  or  administrators  of  any  partner,  might  then  have  in  the  partner- 
ship, above  the  share  of  the  other  partners,  or  [472]  their  exeoutois,  should  be  dis- 
charged out  of  the  partnership  effects ;  and  all  the  effects  (including  the  real  estate) 
of  the  oo-partnership,  should  be  valued  by  three  indifferent  persons,  one  to  be  named 
by  each  of  the  partners,  or  by  the  executors  or  administrators  of  a  deceased  partner; 
said  in  case  anr  of  the  partners  should  refuse  to  join  in  such  nomination,  tne  three 
referees  should  be  named  by  the  other  or  others  of  the  partners  interested  in  the 
valuation ;  and  the  determination  of  the  referees  (who  were  empowered  to  employ, 
at  the  expense  of  the  co-partnership  estate,  competent  persons  to  estimate  the  value 
of  the  respective  properties),  should  be  conclusive  as  to  the  value ;  and  upon  such 
valuation  being  perfected,  the  surviving  or  continuing  partner  or  partners,  should 
have  the  option  of  purchasing  the  share  of  the  partner  so  dying  or  withdrawing, 
at  the  price  ascertained  by  such  valuation,  and  should  be  allowed  two  months  fnnn 
the  date  of  the  valuation,  for  making  such  election ;  and  in  case  of  any  difference 
in  jud^ent  between  the  referoes,  they,  or  any  two  of  them,  should  appoint  an 
umpire,  whose  judgment  should  be  conclusive;  and  the  (^termination  of  the 
referees,  or  any  two  of  them,  should  bind  the  several  partners,  their  respective 
executors  and  administrators,  to  complete  the  sale  and  purchase  of  the  share  of 
every  partner  so  dying  or  withdrawing,  by  making  ana  accepting  a  release  and 
assignment  thereof,  at  the  price  so  ascertained ;  but  such  partners  or  partner, 
continuing  to  carry  on  the  trade,  and  becoming  the  purchasers  or  purchaser  of  the 
share  of  the  partner  dying  or  withdrawing,  should  be  allowed  the  term  of  seven 
years  for  the  payment  of  the  price  or  purchase-money  thereof,  by  equal  yearly 
instalments,  with  interest  for  the  purchase-money,  or  the  unpaid  part  thereof, 
from  the  determination  of  the  partnership  until  payment  of  the  instalments  respect- 
ively ;  and  the  purchase-money  and  interest  should  be  [473]  effectually  secured 
by  a  mortgage  of  the  share  so  sold,  and  such  bond  or  further  assurance,  as  by  such 
retiring  partner,  or  the  executors  of  such  deceased  partiier,  should  be  reasonably 
required ;  and  in  such  bond  or  other  assurance,  should  be  inserted  a  proviso,  whereby, 
if  default  should  be  made  in  payment  of  any  of  the  instalments  for  the  space  of  one 
month,  the  whole  of  the  purchase-money  should  become  an  immediate  debt ;  and 
if  the  partners  so  continuing  to  carry  on  the  trade,  should  refuse  or  neglect  for  two 
months  from  the  date  of  the  valuation,  to  declare  their  intention  of  becoming  the 
purchasers  of  the  share  of  the  partner  so  dying  or  withdrawing,  at  such  valuation, 
the  parties  would,  within  two  months  after  such  refusal  or  neglect,  join  in  s  sale 
of  the  entirety  of  the  effects  of  the  partnership,  by  public  auction ;  and  it  wm 
declared,  that  the' parties  were  joint  and  equal  partnera,  as  well  in  the  mills  and  other 
effects,  as  in  all  profits  of  the  trade,  and  that  they  would  bear  equally  all  losses. 

It  was  further  declared,  that  if  any  of  the  partners  should  become  bankrufA  or 
insolvent,  the  partnership,  with  respect  to  such  partner,  should  be  immediately 
void ;  and  that  upon  the  ceasing  of  the  partnership,  a  final  account  in  writing 
should  be  taken  and  entered  in  the  co-partnership  books,  of  the  property  belonging 
to  or  employed  in  the  trade,  and  also  of  all  debts  and  engagements  due  from  or 
entered  into  by  the  partnership ;  and  true  copies  of  such  accounts  should  be  delivered 
to  each  of  the  parties,  or  their  respective  heirs,  executors,  or  administrators,  the 
same,  and  the  copies  thereof,  to  be  signed  by  all  the  partners,  testifying  their  settling 
and  approving  thereof ;  and  that  thereupon  the  co-partnership  estate  and  effects 
should  be  sold  and  converted  into  money  ;  and  after  payment  of  the  debts  and  en- 
gagements of  the  partnership,  the  residue  should  be  [474]  equally  divided  betveen 
the  parties,  according  to  their  shares  in  the  co-partnership ;  but  if  the  monies 
arising  from'such^'sale  should  not  be  sufiScient  to  satisfy  the  debts  and  engagemsnU 
the  partners^ould  sustain  such  deficiency  equally- 


Digitized  by  Google 


1  SWANS.  476. 


WnSON  V.  GREENWOOD 


471 


The  partnership  continued  till  the  9th  of  November  -1816*  when  a  joint  commission 
of  bankruptcy  was  issued  against  Ellis,  and  certain  persons  with  whom  he  was 
connected  in  a  business  distinct  from  that  in  which  Greenwood  and  WhitakeT  were 

interested. 

The  bill  filed  by  the  assignees  of  Ellis  against  Greenwood  and  Whitaker,  prayed 
a  declaration,  that  the  partnership  under  the  articles  of  October  1812,  was  determined 
by  the  bankruptcy  of  Ellis,  and  that  the  Plaintifis,  as  his  assignees,  were  entitled 
to  have  all  the  partnership  property,  as  well  real  as  personal,  sold ;  and  an  account 
of  the  particulars  of  which,  at  the  date  of  the  commission,  it  consisted,  and  of  the 
sulne^uent  application  or  disposition  thereof  by  the  Defendant ;  that  the  out- 
standing debts  might  be  collected,  and  all  the  putnership  accounts  liquidated ; 
that  the  clear  surplus  of  the  partnership  property,  and  the  proceeds  thereof,  and 
of  the  profits  of  the  concern  to  the  issuing  of  the  commission,  might  be  ascertained, 
and  the  share  due  to  the  bankrupt's  estate  paid  to  the  Plaintiffs ;  and  that  if  it 
should  appear  that  the  Defendants  had,  since  the  issuing  of  the  commission,  carried 
on  the  trade,  or  used  the  partnership  property  for  their  own  benefit,  they  might 
be  compelled  to  account  to  the  Plaintiffs  for  a  moiety  of  such  profits,  or  interest  on 
the  amount  of  the  bankrupt's  share  from  the  date  of  the  commission  at  the  option 
of  the  Plaintiffs  ;  and  a  receiver  or  manager  of  the  partnership  firoperty. 

[476]  A.prU  16.  On  this  day  the  Plaintiffs  moved,  on  i^davit  before  answer,  for 
a  receiver  and  manager. 

The  affidavit,  in  opposition  to  the  motion^  stated,  and  that  by  indenture,  dated 
the  3d  of  July  1816,  between  Greenioood,  Whitedcer,  and  Ellia,  after  reciting  the 
articles  of  co-partnership,  and  that  the  parties  conceived  they  had  not  thereby 
(although  their  original  intention  was  so  to  do),  in  the  case  of  bankruptcy  or  insolv- 
ency of  any  one  of  the  parties,  or  in  those  cases  followed  by  notice  amounting  to  a 
dissolution  of  the  co-partnership,  sufficiently  provided  for  the  circumstance  of  any 
two  solvent  partners,  or  any  two  partners  desirous  to  continue  as  between  themselves 
the  co-partuership,  carrying  on  the  same  on  the  terms  and  conditions  annexed  to  the 
two  cases  of  a  partner  dying  or  withdrawing  voluntarily  from  the  co-partnership ; 
and  that  the  parties,  being  desirous  to  place  evei^  case  of  a  dissolution  of  the  partner- 
shii^  which  should  apply  to  or  arise  upon  the  going  out,  voluntarily  or  involuntarily, 
of  any  one  of  the  partners,  on  the  same  footing,  should  the  same  happen  by  death, 
under  a  notice  of  withdrawing,  from  bankruptcy,  insolvency,  or  for  any  other  reason 
mentioned  in  the  articles  of  partnership  as  causes  of  dissolution,  had  agreed  to 
execute  the  present  instrument  to  give  effect  to  their  intention,  fuid  for  carrying 
into  effect  their  agreement  and  meaning ;  the  parties  covenanted  with  each  other, 
that  in  all  cases  of  a  partial  dissolution  of  the  co-partnership,  wherein  one  only 
of  the  parties  should  withdraw  from  the  co-partnership  concern,  or  cease  to  have 
any  interest  therein,  whether  the  same  should  happen  with  or  without  his  consent 
in  any  manner,  the  same  order  and  method,  and  none  other,  should  be  adopted  and 
pursued,  for  ascertaining  his  interest  and  property  in  the  partnership  effects,  as  is 
marked  out  in  the  original  articles  of  partnership,  in  the  two  cases  of  a  partner 
[476]  dying,  or  withdrawing  under  his  own  notice  for  that  purpose ;  and  the  same 
period  of  time,  to  wit,  seven  years  from  the  time  of  such  dissolution,  by  seven  equal 
yearly  instalments  bearing  interest,  should  be  allowed  to  the  continuing  partner, 
tor  the  liquidation  of  the  retiring  partner's  share  and  interest  in  the  partnership 
property,  as  it  might  then  happen  to  be,  any  thing  in  t^e  recited  articles  to  the 
contrary  notwithstanding  ;  and  the  parties,  in  all  other  respects  not  thereby  altered, 
ratified  and  confirmed  all  the  clauses,  provisoes,  and  agreements,  contained  in  the 
original  articles  of  co-partnership. 

The  affidavit  also  stated,  that  the  agreement  of  July  1816,  was  executed  without 
any  fraudulent  intention  ;  and  that  in  November  1817,  the  Defendants,  by  a  written 
Qotice,  required  the  Plaintiffs  to  join  in  a  settlement  of  accounts  and  valuation, 
according  to  the  provisions  of  the  articles  of  partnership,  the  Defendants  waiving 
the  benefit  of  the  clause  entitling  them  to  a  delay  of  seven  years  for  the  payment 
of  the  bankrupt's  share,  and  offering  payment  on  the  settlement  of  the  accounts  ; 
and  Ellis  deposed,  that  at  the  time  of  the  execution  of  the  agraement  of  July  1816, 
he  had  not  committed,  or  contemplated  the  commission  of,  an  act  of  bankruptcy, 
nor  entertained  any  doubt  of  his  own  solvency,  or  of  the  solvency  of  any  partnership 
in  which  he  was  engaged. 

The  affidavit  of  one  of  the  assignees  of  Ellis,  in  support  of  the  motion,  stated  his 
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belief  that  the  agreement  of  Jtdy  1816,  was  executed  when  Ellis  was  inaolTent, 
and  in  contemplation  of  bankruptcy ;  and  that  Ellis,  in  his  final  examination,  did 
not  disclose  that  deed. 

[477]  Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Home,  in  support  of  the  motion. 
The  provision  by  the  second  deed  of  July  1816,  for  the  event  of  bankruptcy  is  void, 
and  the  partnership  being  dissolved  by  the  bankruptcy  of  Ellis,  his  assignees  are 
entitled  to  a  sale  of  the  partnership  effects,  and  in  the  mean  time  to  the  appointment 
o£  a  receiver.  The  stipulation  for  transferring  the  share  of  the  bankrupt  to  his  solvent 
partners,  at  a  price  fixed  by  valuation,  and  payable  in  the  course  of  seven  yean. 
18  contrary  to  the  policy  of  the  bankrupt  laws.  No  man  can  efEectualW  contract 
for  a  disposition  of  his  property,  in  an  event  which  deprives  him  of  all  disposing 
power.  An  absolute  owner  may  undoubtedly  annex  to  a  gift  terms  at  bis  discretion ; 
he  may  direct,  aAmDammett  v.  Bedford  (3  Ves.  149.  See  the  case  at  law,  6  T.  R.  684), 
that  the  enjoyment  shall  continue  during  the  solvency,  and  cease  on  the  bankruptcy 
of  his  donee ;  but  has  it  ever  been  decided  that  he  could  by  contract  control  the 
disposition  of  his  property  in  the  event  of  his  own  bankruptcy  1  On  the  contrary,  in 
questions  arising  on  marriage  settlements,  providing  that  a  benefit  secured  to  the 
ousband  shall  cease  on  his  bankruptcy,  a  distinction  hag  constantly  prevailed; 
and  validity  is  given  to  that  provision  to  the  extent  only  of  the  property  of  the 
wife :  In  the  matter  of  Meaghan  (1  School.  <&  Lefr.  179). 

The  particular  circumstances  of  the  case  render  it  unnecessary  to  dedde  the 
general  question.  The  deed  of  Jvly  1816,  i^oceeding  on  a  misrepresentation  d  the 
original  articles,  was  evidwtly  framed  in  expectation  w  the  approaching  bankrupte;^< 
and  with  the  design  of  withdrawing  the  property  of  EUis  from  the  claims  oL  ms 
creditors,  under  the  operation  of  the  bankrupt  laws.  [478]  The  articles  expressly 
provide,  that  on  the  bankruptcy  of  a  partner,  his  share  shall  be  sold ;  the  subsequent 
deed  extending  to  the  case  of  bankruptcy,  the  provision  made  for  the  death  or 
retirement  dt  a  solvent  partner,  instead  of  executing,  contradicts,  the  original  inten- 
tion of  the  parties,  and  is  an  expedient  to  prevent  the  legal  consequences  of  an  event 
which  they  anticipated.  That  fraudulent  contrivance  cannot  be  rendered  valid, 
by  the  waiver  of  the  stipulation  allowing  seven  years  for  the  payment  of  the  estimated 
price.  It  is  not  competent  to  a  party  to  abandon  one  term  <tf  an  agreement  as 
unreasonable,  and  insist  on  the  execution  of  the  rest. 

Vie,  Hart  and  Mr.  Skadwdl  against  the  motion.  The  in-esent  application  sedu, 
without  any  allegation  of  misconduct,  to  withdbraw  from  the  management  of  the 
solvent  partners  the  whole  affairs  of  the  partnership,  their  own  shares,  as  well  as 
the  share  of  the  bankrupt.  The  claim  of  the  Defendants  involves  not  the  question, 
whether  a  trader  can  be  permitted  to  protect,  for  a  course  of  years,  his  interest  from 
the  operation  of  the  bankrupt  laws  ;  they  offer  to  pay  to  the  assignees  the  amount 
of  Ellis's  share,  as  soon  as  it  is  ascertained  by  valuation.  The  second  deed  declares 
the  intention  of  the  parties,  insufficiently  and  erroneouslv  e^vessed  in  the  first. 
In  what  respect  is  the  policy  of  law  contravened  by  that  stipulation  %  On  bankruptcyt 
the  property  of  the  bankrupt  devolves  unquestionably  to  his  ass^ees,  but  devolves 
subject  to  the  anterun-  contracts  which  fie  has  imposed  on  it.  A  trader  may  so 
involve  his  estate,  as  to  exclude  his  assignees  from  the  immediate  enjoyment  For 
a  present  debt,  he  may  accept  securities  payable  at  remote  pmods ;  he  may  embark 
in  protracted  and  ruinous  speculations ;  may  he  not,  if  engaged  in  aoventures. 
the  abrupt  termination  of  which  would  be  fatal  to  himself  and  his  partners,  [479]  pi^ 
vide  for  the  continued  investment  of  his  property,  till  the  accomplishment  <a  the 
period  required  by  the  nature  of  the  undertaking  ?  In  the  actual  event,  the  effect 
of  such  restrictions  may  be  prejudicial  to  the  creditors  of  an  individual  partner, 
though  beneficial  to  the  partnership  ;  but  that  prejudice  is  accidental  only,  and  in 
other  events,  the  interests  which  now  suffer,  would  have  been  protected  by  the 
arrangement.  It  is  indisputable,  that  mere  postponement  of  distribution  cannot 
be  represented  as  a  fraud  on  the  bankrupt  laws ;  such  a  principle  would  be  incon- 
sistent  with  commeree.  In  many  undertekings,  no  man  could  reascmabfy  embark, 
except  under  a  con^dence  that  the  capital  invested  could  not  be  withdrawn  within 
a  definite  period  :  joint  adventurers,  engaging  to  work  a  mine,  may  justly  stipulate 
that  no  part  of  the  funds  shall  be  recalled  till  a  time  specified ;  that  the  bankruptcy 
of  one  shall  not  reduce  the  solvent  partners  to  the  alternative  of  suspending  the 
adventure,  or  advancing  additional  sums  from  their  own  funds.   The  actual  engage- 
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ment,  in  thiB  instance,  is  not,  perliaps,  the  most  beneficial  for  the  creditors  of  EUis  ; 
but  it  is  evidently  less  prejudicial  than  some  which  he  m^ht  have  contracted,  and 
by  which  they  would  have  been  bound. 

If  this  clause  is  void  against  his  assignees  on  bankruptcy,  by  parity  of  reason, 
on  BUWs  death  insolvent,  it  must  have  been  void  against  his  executors.  The 
creditors  of  atestator  cannot  be  objectsof  less  favour,  than  the  assignees  of  a  bankrupt. 
But  it  is  clear  that  the  contract  would  have  bound  all  claiming  under  his  will,  or 
under  the  statute  of  distribution ;  is  its  validity,  then,  to  depend  on  an  extrinsic 
circumstance,  the  solvency  or  insolvency  of  his  estate  t  Under  the  commission, 
Ellis  may  be  intitled  to  a  surplus  after  satisfaction  of  his  debts ;  would  he,  or  his 
assignees  repre-[480]-8eDting  him,  be  intitled  to  demand  his  capital  in  contravention 
of  this  agreement  % 

But  the  general  question  is  not  raised  on  this  application  ;  after  the  acquiescence 
<A  the  assignees,  ^rmitting  the  solvent  partners  to  continue  the  trade  since  the  bank- 
ruptcy of  Ellis  in  November  1816,  the  Court  will  not  grant  the  summary  relief 
prayed.  The  motion  proceeds  on  the  principle  of  preventing  irreparable  injury 
in  the  nature  of  waste ;  and  delay  is  a  total  objection^ 

Sir  Samuel  Romilly,  in  reply.  If  the  solvent  partners  admit  that  they  carry  on 
the  business  for  our  benefit,  as  well  as  their  own,  the  necessity  for  this  motion 
becomes  less  urgent ;  but  while  the  question  is,  whether  they  are  not  intitled  to  retain 
the  whole  property,  the  Court  must  grant  a  receiver.  The  provisions  of  this  deed 
are  designed  for  the  express  purpose  of  defeating  the  bankrupt  laws  ;  cases  of  future 
payment  arising  from  contract,  without  reference  to  bankruptcy,  have  no  analogy 
to  a  stipulation  for  repayment  of  capital  by  instalments,  provided  specifically  for 
that  event.  The  second  deed  is  evidently  framed  in  contemplation  of  the  individual 
bankruptcy  which  ensued< 

The  Lord  Chancellor  [Eldon].  When  a  purtnership  expires,  whether  by  the 
death  of  the  parties,  or  by  effluxion  of  time,  without  special  provision  as  to  the  dis- 
position of  the  property,  in  all  these  cases,  to  which  I  may  add  the  bankruptcy 
of  a  partner,  the  partnership  is  considered,  in  one  sense,  as  determined,  but  m  a 
sense  also  as  continued,  that  is,  continued  till  all  the  affairs  are  settled  {1  Sioans. 
507.  Crawshay  v.  Mavle) ;  and  as,  [481]  in  the  ordinary  course  of  trade,  if  any 
of  the  partners  seek  to  exclude  another  from  taking  that  part  in  the  concern  which 
he  a  entitled  to  take,  the  Court  will  grant  a  receiver  ;  so  in  the  course  of  winding 
up  the  affairs  after  the  determination  of  the  partnership,  the  Court,  if  necessary, 
interposes  on  the  same  principle. 

In  this  case,  the  first  question  is,  Whether,  supposing  the  original  deed  had 
provided  for  the  dissolution  of  the  partnership  by  bankruptcy,  as  it  has  provided 
for  the  dissolution  by  other  means,  that  provision  would  be  good  %   I  will  not  say 
that  it  would  not ;  but  I  luive  heard  nothing  to  convince  me  that  it  wouId.(l)  From 
the  original  deed,  it  is  clear  that  the  intention  of  the  parties  was  not,  as  the  Defendants 
insist,  to  apply  the  special  provision  to  the  event  of  dissolution  by  bankruptcy. 
After  providing  for  other  cases,  it  expressly  declares,  that  in  case  of  bankruptcy, 
the  concerns  are  to  be  wound  up  in  the  same  way  as  if  no  special  provision  was  made. 
On  this  agreement,  the  parties  proceed,  [482]  till  the  execution  of  another  deed, 
which,  in  one  sense,  may  oe  justly  said  to  be  made  in  contemplation  of  bankruptcy, 
because  it  is  applicable  to  the  event  of  bankruptcj^  alone ;  out  I  have  no  doubt, 
from  the  face  of  it,  that  it  was  made,  in  a  strict  sense,  in  contemplation  of  bankruptcy  ; 
for  it  contains  a  recital  which  cannot  be  believed  by  any  one  who  lo(^s  at  the  original 
deed,  that  the  parties  to  that  deed  intended  the  same  provision  in  cases  of  bankruptcy 
and  inaolvencT,  as  in  the  case  of  dissolution  from  other  causes.   I  go  farther  i  the 
inefficacy  of  tne  terms  of  the  agreement  as  applied  to  bankruptcy,  afTords  another 
proof  tliat  that  application  was  not  designed.    In  the  event  of  dissolution  by  mis- 
conduct, the  parties  were  to  name  a  valuer,  and  the  property  was  to  be  divided ; 
if  the  partnership  was  dissolved  by  the  death  of  a  partner,  what  was  to  be  done  1 
His  executors  or  administrators  were  to  name  a  valuer.  The  deed  then  contemplating 
bankruptcy  and  insolvency,  the  provision  for  insolvency  is  sufficient,  because, 
while  not  yet  become  a  bankrupt,  the  insolvent  retains  all  capacities  of  acting  ; 
but  if  he  becomes  bankrupt,  it  is  impossible  to  contend  that,  under  this  clause, 
he  is  to  name  the  persons  who  are  to  value  the  interests  of  his  asmgnees ;  and  no  such 
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authority  is  given  to  his  asBignees,  for  the  word  "  aBaigna  **  is  not  to  be  found  in 

the  deed. 

I  have  no  doubt,  therefore,  whether,  on  general  principle,  or  on  the  construction 
of  the  deeds,  that  the  law  of  this  case  is,  that  the  partnership  was  dissolred  hf 
bankruptcy  ;  and  the  property  must  be  divided  as  in  the  ordinary  event  of  dissolutirat 
without  special  provision.  The  consequence  is,  that  the  asaifnees  ol  the  bankrupt 
partner  are  become,  quoad  his  interest,  tenants  in  common  wiui  the  solvent  partner ; 
and  the  Court  must  then  apply  the  principle  on  which  it  proceeds  in  [483]  cases, 
where  some  members  of  a  partnersnip  seek  to  exclude  others  from  that  share  to 
which  they  are  entitled,  either  in  carrying  on  the  concern,  or  in  winding  it  up,  when 
it  becomes  necessary  to  sell  the  property,  with  all  the  advantages  relative  to  good 
will,  &c. 

With  these  observations,  I  shall,  for  the  present,  leave  the  case,  considering 
it  one  in  which  some  arrangement  among  the  parties  is  evidently  recommended 
by  the  interest  of  all. 

July  17.  The  motion  being  again  mentioned,  Mr.  Hart,  objected  that,  in  the 
absence  of  imputation  of  misconduct,  or  suspicion  of  insolvency,  the  appointment 
of  a  receiver  was  not  a  measure  of  necessity  for  the  sale  of  partnership  property. 

Sir  Samud  Bomilly  insisted,  that  a  division  of  the  stock  (to  which,  on  the  dis- 
solution of  the  partnership  by  the  bai^ruptcy,  the  assignees  were  entitled),  having 
become  impracticable  by  the  continuance  of  the  trade  during  two  years,  and  the 
consequent  change  of  stock,  a  sale  was  necessary,  and  would  be  best  conducted 
by  a  receiver^  the  FlaintifEs  not  objecting  to  the  appointment  of  the  Defendant, 
Qreenwood. 

The  Lord  Chancellor  [Eldon].    The  property  must  be  sold.    Greentoood  may  be 
appointed  receiver  ;  and  let  the  master  consider  the  best  mode  of  sale. 

"  His  Lordship  doth  declare,  that  the  co-partnership  property  and  ejects  in  the  , 
leadings  in  this  cause  mentioned,  ought  to  be  sold,  and  doth  order  that  the  [48^ 
e  sold  to  the  best  purchaser  or  purchasers  that  can  be  got  for  the  same,  to  be  flowed 
of  by  Mr.  Courtenay^  one,  &c. ;  and  it  is  ordered,  that  it  be  referred  to  the  said  Master 
to  approve  of  a  proper  mode  of  selling  the  same ;  and  it  is  ordered  that  the  money  i 
to  arise  by  such  sale  be  paid  into  the  Bank,  with  the  privity  of  the  AceountaiU- 
General  of  this  Court,  to  be  there  placed  to  the  credit  of  this  cause,  subject  to  the 
further  order  of  this  Court ;  and  in  the  mean  time,  and  until  such  sale  be  bad, 
it  is  ordered,  that  the  Defendant,  John  Greentoood,  be  appointed  receiver  and 
manager  of  the  said  co-partnership  property  and  efiects,  and  take  and  have  the 
superintendence  and  carrying  on  the  said  co-partnership  trade,  and  get  in  the  out-  i 
standing  debts  and  eSects  belonging  to  the  said  co-partnership,  and  be  allowed  | 
all  his  iuBt  and  reasonable  costs,  charges,  and  expenses,  in  and  about  the  same, 
but  without  any  salary  for  his  trouble  ;  but  the  said  Defendant  is  first  to  give  securi^ 
to  be  allowed  of  by  the  said  Master,  aiid  to  be  taken  before  a  master  extraordinary  in 
the  country,  if  there  shall  be  occasion,  duly  to  manage  the  said  co-partnership  trade, 
and  to  be  answerable  for  what  he  shall  so  receive  in  respect  thereof,  and  pav  the  same 
as  this  Court  has  hereby  directed,  or  shall  hereafter  direct ;  and  it  is  ordered,  that 
the  said  Master  do  take  an  account  of  the  co-partnership  dealings  and  transactions  ; 
and  in  talking  such  accounts,  it  is  ordered  that  the  said  Master  do  inquire  and  dis- 
tinguish what  capital  each  of  the  partners  had  in  the  trade  at  the  time  of  the  bank- 
ruptcy, and  which  of  the  co-partnership  debts  have  been  since  paid,  and  by  whom, 
and  out  of  what  fund,  without  prejudice  to  any  question  between  the  parties,  and 
with  liberty  for  either  party  to  apply  specially  as  to  the  same  ;  and  the  said  blaster 
is  to  be  at  liberty  to  make  one  or  more  separate  report  or  reports  as  to  any  of  the 
said  inquiries,  at  the  request  of  either  party ;  and  it  is  [486]  ordered,  that  the 
Plaintii!s,  and  the  Defendant,  Jonas  Whitaker,  do  deliver  over  to  the  said  Defendant, 
John  Greenwood,  all  the  stot^,  goods,  effects,  books,  and  accounts  belonging  to  the 
said  co-partnership ;  and  the  said  Defendant,  John  Greenwood,  is  to  be  at  Hb«rty 
to  bring  actions,  with  the  approbation  of  the  said  Master,  as  there  shall  be  occasioa, 
for  the  recovery  of  such  of  the  debts  as  are  now  due,  or  shall  hereafter  become  due. 
in  the  names  of  the  parties,  or  any  of  them,  and  the  persons  in  whose  names  such 
actions  shall  be  brought  are  to  be  indemnified  against  the  costs  and  damages  thereof, 
out  of  the  stock,  goods,  and  effects  of  the  said  co-partnership ;  and  it  is  ordered, 
that  the  said  Master  do  settle  the  said  indemnity  ;  and  it  is  ordered,  that  the  said 


Digitized  by  Google 


1  BWAK8.  486. 


HOOPER  V.  GOODWIN 


475 


Defendant,  John  Greenwood,  do  pay  the  balances  reported  due  from  him  into  tlie 
Bank,  with  the  privity  of  the  Accountant-General,  to  be  there  placed  to  the  credit 
of  this  cause,  subject  to  the  further  order  of  this  Court ; "  with  the  usual  directions 
for  taking  the  account,  and  Uberty  to  apply.   Reg.  Lib.  K  1817,  fol.  1729. 

(1)  The  following  are  some  of  the  principal  authorities  applicable  to  this  point : 
Lockyer  r.  Savage,  2  S^,  947.  Boe  v.  GeUliers,  2  T,  B.  133.  Ex  parte  HUl,  Cook's 
B.  L.  228;  1  Cox,  300.  Ex  parte  Bennet,  Cooke's  B.  L.  229.  In  the  matter  of 
Murphy,  1  School,  db  Lefr.  44.  Ex  parte  Henecy,  cit.  ib.  In  the  matter  of  Meaghan, 
1  Schoal.  dh  Lefr.  179.  Dommett  v.  Bedford,  6  T.  B.  684  ;  3  Ves.  149.  Ex  parte 
Cooke,  8  Ves.  353.  Ex  parte  Henton,  14  Ves.  698.  Ez  parte  Oxley,  1  Ball  <&  Beat. 
257.  Higinbotham  v.  Holme,  19  Ves.  88.  Ex  parte  Vere,  19  Ves.  93  ;  1  Bose, 
281.  Ex  parte  Young,  1  Buck.  179 ;  3  Madd.  124.  Ex  parte  Hodgson,  19  Ves. 
206.  And  see  Brandon  v.  Bobinson,  18  Ves.  429.  The  general  distinction  seems 
to  be,  that  the  owner  of  property  may,  on  alienation,  qualify  the  interest  of  his 
alienee,  by  a  condition  to  take  efiect  on  bankruptcy  ;  but  cannot,  by  contract  or 
otherwise^  qualify  his  own  interest  by  a  like  condition,  determining  or  controlling 
it  in  the  event  of  nis  own  bankruptcy,  to  the  disappointment  or  delay  of  his  creditors ; 
the  jus  disponendi,  which  for  the  first  purpose  is  absolute,  being,  in  the  latter 
instance,  subject  to  the  disposition  previously  prescribed  by  law. 

Hooper  v.  Goodwin.  Bolls.  June  8, 11,  [1818]. 

[S.C.  lWils.Gh.  212.   See  Coe^ratu  v.  Jlfoortf,  1890,  26  Q.  B.  D.  72.] 

R.  G.  having  died  intestate,  possessed  of  considerable  personal  property,  and  entitled, 
after  the  death  of  his  wife,  to  the  principal  of  certain  bank  stock,  standing  in  the 
name  of  a  trustee,  his  brother,  by  letter,  expressed  his  intention  of  relinquishing 
his  share  of  the  intestate's  estate  to  the  widow,  executed  to  the  trustee  (truis- 
ferring  to  the  widow)  a  release  of  the  bank  stock,  and  directed  the  preparation 
of  a  release  of  the  general  personal  estate,  the  execution  of  which  was  prevented 
by  his  death,  but  his  wish  to  execute  it  continued  to  his  last  hour :  the  release 
of  the  stock  is  effectual  in  favour  of  the  intestate's  widow ;  but  the  intention 
to  relinquish  the  share  of  the  general  personal  estate  not  being  perfected,  amounts 
not  to  a  gift ;  and  she,  as  administratrix,  must  account  to  the  representatives 
of  the  brother,  but  without  interest. 

Robert  Goodwin  having  died  intestate,  without  issue,  on  the  12th  of  December 
1808,  his  prsonal  estate  became  divisible,  one  half  to  his  widow,  Elizabeth  [486]  Good- 
vnn,  one-fourth  to  his  brother,  Henry  Goodwin,  and  the  remaining  fourth  among 
his  nephews  and  nieces,  Thomas,  John,  and  Mary  Ann,  Kington,  and  Susannah 
Bavly.  On  the  20th  of  December  1808,  Henry  Goodwin  addressed,  to  the  widow 
and  administratrix  of  the  deceased,  a  letter,  containing  expressions  of  regret  that 
his  brother  had  not  made  a  will ;  and  concluding  with  these  words  : — "  I  cannot 
think  that  the  law  will  give  the  Kingions  any  thing ;  let  that  be  how  it  may.  my 
share  I  shall  relinquish  to  you,  and  for  your  benefit  only."  Henry  Goodwin's  share 
of  the  intestate's  personal  estate,  amounted  to  about  £2700 ;  consisting  of  £1192 
in  cash,  and  one-fourth  part  of  £9073,  14«.  6^.  3  per  cent,  annuities,  to  the  capital 
of  which  the  intestate  was  entitled,  under  the  wDl  of  Henry  Mugleworiht  subject 
to  the  life  interest  of  his  widow  in  the  dividends. 

By  ft  release,  dated  the  1st  of  March  1809,  between  Elizabeth  Goodwin,  as  the 
widow  and  administratrix  of  the  intestate,  of  the  first  part,  Henry  Goodwin,  Thomas, 
Jofcn,  and  Mary  Ann,  Kington,  and  Susannah  Bayly,  as  his  only  next  of  kin,  living 
at  his  decease,  of  the  second  part,  and  Francis  Morgan,  as  the  surviving  trustee 
under  the  will  of  Henry  Mugleworth,  of  the  third  part,  after  reciting,  that  by  that 
will,  Elizabeth  Goodwin  was  entitled  to  the  dividends  of  £9073,  14s.  &d.  stock, 
during  her  life,  and  that  Robert  Goodwin  having  made  no  will,  the  capital  of  the 
stock  was,  after  her  decease,  to  be  paid  to  his  representatives ;  and  that  she,  as 
his  administratrix,  had,  with  the  consent  of  Henry  Goodwin,  Thomas,  John,  and 
Mary  Ann,  Kington,  and  Susannah  Bayly,  as  the  next  of  kin  of  the  intestate, 
requested  Morgan  immediately  to  transfer  the  said  £9073,  lis.  Hd.  stock  to  her  ; 
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ausn^ctiii :  acii  :hA£  L£  ii^i  ac*rr:  "-^T-  che  appntiMtion  ctf  the  next 
'X  [4871  *  F^'v^T  ''X  afs.:?^/.  a.i::2uEaBn9  a  tzanafer  <rf  the  stock  to 

in.  eo:ifid«n£aca  ^  pmiBeL  £tuaAet4  Goodwin,  ^enry 
>M«r7«.  rv:*— 1-  acd  JTan^         Cvx^n.  and  SMjmmmak  Baf^f,  sccordmg 

%  iirti;  aetml  rizLu  aa^  Eitcnaes.  r'tirnwr*  and  dnehuged  Morgan,  his  hein, 
VKKZscn.  ios^  tut  ako  the  iuon.  cxK;r^:es.  of  iiv  rfiecainJ  eo-tmstees,  from 
zat  £y.7i,  I4«.  K-i.  acoek,  ud  all  lie  i:i::<K«aL  -irr5iiiaida.  and  profit^  to  the  date 
<i  izA  liii^titrin,  tzd  fmsk  aZ  *et3:=dL  wbj:a  ihej.  or  an;^  of  them  had,  or 
kIt.-.s  ut«,  aeaizut  iTor^a.  fci  i-^trs.  ypem^jgs.  or  the  hois,  executors,  &c., 
<i  ui  dtixtaeiii  b>tnuceca.  bj  reucs.  :jc  the  scaek  :  and  the  jiartiea  the  first  and 
KAor/i  parts  coTenanted  JT^i-'ns.  to  ESiiecjiirr  him,  his  hors,  executors,  &c., 
a^;ah:A  ail  aetioDd.  suita,  ke^  hj  naaos.  of  the  tranter  to  Eiizabeih  Goodtein. 

For  the  parpoae  ot  mcxtrin^  to  TA'Tmj;  JzhiL.  aod  Jfarjr  iliiiii  Kington,  and 
-TijaaiKiA  Bayiy^  their  shares  ot  c=f  ftoek,  £^uiad«iA  tAwt/iciK  executed  to  them 
a  bond,  io  the  penahy  of  £.V»'>  coaii:»!ied  Co  be  rnd.  if  her  heirs,  executors,  &e., 
thonid,  within  three  months  after  her  deceaae,  bu^r  to  than  their  hein,  Mecuton, 
ice.,  the  sum  of  £2263,  ha.  7}^.  3  aer  oni.  Mode ;  bot  die  was  never  required  to 
make  anr  soeh  arranj^ement  with  uenwy  Gtadteim  for  the  payment  of  his  share. 

On  the  14th  of  March  1%09.  the  so&citor  of  the  administratrix,  in  consequence 
ctf  the  letter  lA  the  2'>th  of  Ifecemfxr  forwuded  to  Henrjf  Goodwin,  for  his 

signatare,  a  printed  discharge,  for  his  dtstributire  sbare^  in  the  form  prescribed 
hy  sutate  (ZG  G.  3,  e.  52  ;  44  G.  3,  c.  ;  45  G.  3,  c  i>>j.  acknowledging  the  receipt 
fA  £264£»,  after  deduction  tA  the  duty.  On  the  2l8t  oi  the  same  month,  Benry 
Goodvnn  aent  this  dis{488l^harge  to  his  sector,  desiring  his  oi»nion  on  the  pro- 
priety (A  acknowledging  the  receipt  (A  money  contrary  to  the  fact ;  and  was  advised 
by  him  that  a  releaaiB,  declaring  the  renunciation  of  his  claim,  and  explaining  his 
motnres,  would  be  more  proper.  In  the  b^jnning  of  June  1809,  a  niece  of  Bewy 
Goodwin,  by  his  direction,  instructed  his  solmUir  to  prepare  a  deed  of  release,  stating 
that  he  had  promised  to  execute  such  an  instrument  in  favour  of  the  intestate's 
widow,  for  the  purpose  of  lefinquishing  to  her  his  shue  of  the  intestate's  property. 
The  solictor  accordingly  prepared  a  deed  poll,  by  which,  after  reciting  that  by 
the  decease  (A  his  Ute  brother,  Robert  Goodurin,  intestate,  he  was  intitled  to  one- 
fourth,  or  some  other  distributive  share,  of  his  personal  property,  and  that  he  had 
no  wish  to  advantage  himself  by  any  unintentional  omission  of  his  said  brother, 
Henry  Goodwin  released  Elizabeth  Goodwin^  and  the  estate  of  his  said  brother, 
from  the  payment  of  any  sum  of  money,  and  from  the  transfer  of  any  property 
or  effects,  which  might  have  legally  accrued  to  him  by  the  aforesaid  event,  aiul 
assigned  and  transferred  all  such  money  and  property  to  Elizabeth  Goodvjin^  her 
executors,  &c.,  as  her  and  their  goods  and  chattels.  The  draft  of  this  instrument 
was  sent  to  Henry  Goodwin,  and  returaed  by  him  to  his  solicitor,  with  directions 
to  hare  it  copied  on  stamped  paper  for  execution.  Between  the  b^jinning  of  /k« 
and  bis  death,  Henry  Goodwin  frequently  expressed  an  anxious  desire  to  execute 
the  release,  and  requested  the  attendance  fA  nis  solicitor  for  that  purpose,  but  the 
execution  was  prevented,  sometimes  by  bis  own  illness,  sometimes  by  the  absence 
of  his  apothecary,  whom  the  solicitor  had  recommended  as  a  proper  person  to  attest 
it.  The  24th  of  June  1809  being  fixed  for  the  execution,  about  eight  or  nine  o'clock 
in  the  morning  of  the  23d.  Henry  Goodwin  expressed  a  hope  that  he  should  be 
able  to  receive  the  parties  on  the  next  day,  and  sign  [489]  release  to  Mrs.  Goodwia, 
*  for  he  very  much  wished  it  done  "  ;  but  withm  an  hour  after  using  those  expres- 
sions, he  expired. 

The  bill  was  filed  by  the  executors  and  executrix  of  Henry  fi'oodwin,  against 
the  widow  and  administratrix  of  Robert  Goodwin,  claimii^  one-fourth  of  the  personal 
estate  of  the  intestate. 

The  defendant,  by  her  answer,  insisted,  that  the  letter  of  the  20th  Jkcemher 

1808,  under  the  circumstances,  amounted  to  an  actual  release  and  relinquishment 
of  Henry  Goodwin's  share  of  the  intestate's  effects ;  and  that,  by  reason  of  the 
property  to  which  he  was  intitled  being  in  the  hands  of  the  Defendant,  and  not 
of  a  third  person,  the  letter  was  a  sufficient  authority  for  her  retaining  such  share 
to  her  own  use,  without  any  formal  release  for  that  purpose. 

Mr.  Bell  and  Mr.  Girdlestone,  for  the  Plaintiffs.   The  question  in  this  case  is 
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merely  legal.  At  lav  no  action  can  be  sustained  for  a  legacy,  or  distributive  share 
of  an  intestate's  estate  ;  this  Court,  therefore,  assumes  concurrent  jurisdiction 
with  the  Ecclesiastical  Court,  in  enforcing  the  legal  rights  of  legatees  and  next 
of  Ida.  The  demand  of  the  Plaintiffs  is  founded,  not  in  equity,  but  in  law,  and 
can  be  resisted  only  by  a  strict  legal  defence.  Of  the  general  personal  estate,  what- 
ever might  be  the  intention  of  Henry  Goodwin,  no  release  was  ever  executed ;  and 
the  claim  of  the  Flaintifis,  therefore,  is  in  force.  CotUen  v.  Missing  (1  Maid,  176). 
The  release  of  the  stock  was  made,  not  to  the  Defendant,  but  to  Morgan,  and  might 
be  intended,  not  as  a  discharge  to  her,  but  as  an  indemnity  to  him.  Taking  the 
stock,  as  ad-[490}-niinistratrix,  she  took  it  for  the  benefit  of  the  next  of  kin,  Ripley 
T.  Waterworth  (7  Ves.  425) ;  and  the  release  might  probably  be  occasioned  by 
doubts,  whether  the  trustee  would  be  justified  in  transferring  it  to  her  without 
their  concurrence. 

Mr.  Hart  and  Mr.  Wingfield  for  the  Defendant;  insisted  on  the  avowed  inten- 
tion of  Henry  Goodwin,  and  on  the  possession  of  the  Defendant,  which  could  not 
be  disturbed,  without  the  interposition  of  the  Court. 

The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  bill  is  filed  by  the  repre- 
sentatives of  Henry  Goodwin,  claiming;  his  share  of  the  personal  estate  of  Rwert 
Goodwin,  his  brother.  That  they  are  intitled  to  an  account  against  the  adminis- 
tratrix, unless  Henry  Goodvfin  renounced  his  right,  is  not  disputed ;  but  it  is  insisted 
by  the  Defendant  tnat  his  acts  amount  to  a  renunciation,  and  exclude  the  claim 
of  his  representatives.  The  principal  evidence  that  Henry  Goodwin  relinquished 
all  right  to  participation  in  his  brother's  property  is  his  letter  of  the  20th  of  December 
1808,  containing  an  explicit  declaration  of  his  intent.  He  was  affluent — his  brother 
had  died  in  narrow  circumstances,  leaving  a  widow  to  be  provided  for.  By  that 
letter  he  declares  that  he  shall  reUnquish  his  share  to  her.  He  lived  till  the  23d  of 
June  1809,  when  his  death  happening  sooner  than  was  expected,  prevented  the 
formal  execution  of  his  intention.  It  appears  that  he  had  taken  measures  for  that 

Eise  :  a  solicitor  was  employed,  and  an  instrument  of  discharge  drawn,  which 
objectionable  in  form,  a  release  was  prepared ;  the  execution  was  first  delayed 
e  absence  of  the  persons  proposed  to  attest  it,  and  by  the  illness  of  Henry 
Goodwin,  and  finally  [491]  prevented  by  his  death ;  but  he  constantly,  and  within 
an  hour  of  that  event,  retained  his  intention,  and  expressed  a  wish  to  execute  it. 
The  question  is,  whether  enough  has  been  done,  the  intention  itself  being  clear, 
to  enable  the  Court,  which  would  do  its  utmost  for  that  purpose,  to  accomplish 
it  1  The  demand  is,  undoubtedly,  advanced  after  much  delay,  the  bill  not  being 
filed  till  eight  years  from  the  death  of  the  testator ;  but  the  executors  have  felt  it 
their  duty  to  call  for  this  fund.  With  every  inchnation  to  assist  the  Defendant, 
I  cannot  satisfy  myself  that  the  case  contains  sufficient  to  constitute  a  complete 
gift  of  the  general  personal  estate. 

A  gift  at  law,  or  in  equity,  supposes  some  act  to  pass  the  property  :  in  donations 
inter  vivos  (not  adverting,  at  present,  to  donations  mortis  causa)t  if  the  subject 
is  capable  of  delivery,  delivery ;  if  a  chose  in  action,  a  release,  or  equivalent  instru- 
ment ;  in  either  case,  a  transfer  of  the  property,  is  required. — An  intention  to  give, 
is  not  a  gift.  Without  investigating  the  authorities,  it  may  be  sufficient  to  refer 
Ut'Cottten  v.  Missing  (1  Madd.  176.  And  see  Irons  v.  SmalLpiece,  2  £arn.  <&  Aid. 
551),  which  is  not  distinguishable  from  the  present  case,  and  where  they  are  all 
collected.  The  evidence  establishes  only  a  clear  intention  to  relinquish ;  the  testator 
meant  to  do  a  further  act,  he  was  preparing  to  do  it ;  it  was  not  done ;  the  Court 
cannot  supply  it.  The  gift  is  inchoate  and  imperfect ;  not  such  as  can  be  pleaded 
at  law,  or  opposed  in  equity  as  a  bar  to  a  bill  for  an  account  by  a  legatee  against 
the  personal  representative. 

The  other  part  of  the  case  rests  on  different  ground.  By  the  wilt  of  Henry 
^t^Iewor^A,  the  dividends  of  the  stock  were  given  to  the  intestate  and  his  wife  for 
^'"f  [492]  lives,  and  the  capital,  after  the  decease  of  the  survivor,  to  his  repre- 
Bentatives  ;  on  the  death  of  Robert  Goodwin,  his  widow  became  intitled,  in  her  own 
nght,  to  the  interest,  and,  as  his  administratrix,  to  the  capital,  of  that  stock,  then 
itancQng  in  the  name  of  Morgan,  the  trustee.  It  is  admitted  that  she  did  not,  as 
Administratrix,  take  the  capital  for  her  own  absolute  benefit ;  it  is  contended  only 
that  Henry  Goodwin  released  his  proportion  of  the  fund  ;  and  the  question  is, 
whether,  as  to  this  property,  he  has  not,  by  the  deed  of  March  1809.  executed  his 
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intent  f  That  instnunent,  it  is  trtie,  is  a  release,  not  to  the  Defendant,  but  to 
Moryan,  the  trnstee  ;  but  the  equitable  interest,  in  his  pmportion  of  it,  subject  to 
Che  life-estate  of  the  Ddfendant,  was  rested  in  Henry  Goodunn ;  by  bis  lettar  of 
Deeewtber  1808,  he  had  declared  an  intentitm  to  relinquish  this,  among  the  otha 
pff^rty,  vhieh  deTolred  to  him  from  liis  brother ;  the  question  is,  whether  be 
did  not  ftueate  the  release  l<a  the  purpose  <rf  efiecting  that  intent  1  In  terms  U  ii 
a  releBBe  to  Morgan,  provided  he  trsnsfeis  to  Mrs.  Goodwin.  It  is  not  stated  thst 
she  ms  to  take  aa  administrstnx,  or  to  be  aeeonntable  to  Henry  Goodwin,  or  to 
any  other  person.  It  may  be  sud,  indeed,  did  the  other  parties  concurring  In  tiist 
release,  propose  to  convey  all  their  interest  to  Mrs.  Goodwin,  and  not  to  call  on  her 
for  an  account  %  Did  they  design  to  release  her  t  Oertainly  not ;  they  required 
from  her  a  bond ;  expressing  the  effect  of  the  release,  without  that  precaution, 
to  give  to  her  the  beneficial  interest ;  but  Henry  Goodvrin  took  no  bont^  and  as  to 
him,  therefore,  the  deed  stands  as  an  abeohite  release  of  his  interest  in  the  property. 
The  question  is,  whether  his  design  being  declared  by  letter,  and  followed  by  this 
deed,  the  Court  may  not  hold  that  that  instrument  operates  to  transfer  his  equitable 
ri^t  1  The  decision  of  the  Lord  Chancellor  in  ex  parte  l9SlSjJ>vbost  (18  Fei.  140), 
affords  a  strong  analogy  in  support  of  the  Def aidant's  claim.  Were  the  ease  doubtful, 
the  Court  would  labour  to  accomplish  the  unqnestifmable  wish  of  the  testator ; 
but  I  think  that  I  may,  without  violence,  hold  that  the  release  was  executed  for  the 
purpose  of  efiecting  the  intent  expressed  in  the  letter  :  that  it  is  a  sufficient  execution 
of  that  intent,  and  an  act  which  deprives  his  representatives  of  all  right  to  call  on  the 
administratrix  for  an  account  of  this  stock.   To  that  extent  she  must  be  protected. 

Feb.  8,  1819.  The  parties  not  agreeing  on  the  minutes  of  the  decree,  the  case 
vas  a^ain  mentioned ;  the  Plaintiffs  insisting  that  the  Defendant  should  be  charged 
with  mterest  on  the  sum  of  £1 1 92,  Os.  9id.  from  the  death  of  the  intestate,  as  a 
trustee  retaining  the  trust  fund. 

The  Master  of  ike  Rolls  [Sir  Thomas  Plumer}.  On  the  former  occauon  nothini 
passed  relative  to  interest,  nor  is  it  an  object  of  the  prayer  of  the  bill  Beyond 
dispute,  the  testator  intoided  to  relinquish  this  fund  m  nvour  of  the  Defendant, 
and  that  intenti<m  has  been  frustrated  only  by  the  want  of  a  formal  execution  ol 
the  deed  prepared.  With  his  permission,  the  fund  remained  in  the  hands  of  the 
Defendant  during  his  life,  and  a  long  interval  elapsed  before  his  executors  asserted 
their  claim.  This,  therefore,  is  not  a  case  of  wron^l  retainer,  or  refusal  to  account, 
but  of  general  acquiescence  by  the  parties  intitled.  I  am  clearly  of  opinion  that 
the  Defendant  cannot  be  charged  with  interest. 

[49ti  *  Honor  doth  declare,  that  the  Plaintiffs,  as  the  surviving  executors 
and  executrix  of  Henry  Goodvnn,  deceased,  the  testator  in  the  pleadii^  named, 
are  intitled  to  one-fourth  part  or  share  of  the  personal  estate  and  effects  of  Bebert 
Goodwin,  the  intestate  in  tho  pleadings  also  named,  possessed  by  the  IMendsnt, 
and  it  being  alleged  and  admitted  by  the  Coimsel  <m  both  sides,  that  such  share 
amoimts  to  the  dear  sum  of  £1192,  Os.  9)d.,  and  the  Defmdant,  by  her  Counsel, 
admitting  assets  of  the  said  Robert  Goodvnn  for  the  payment  thereof.  His  Honor 
doth  order  and  decree,  that  the  said  sum  of  £1192,  Os.  9ld.  be  paid  by  the  said 
Defendant  to  the  said  Plaintiffs,  or  either  of  them,  in  full  of  such  fourth  part  of  the 
said  intestate's  effects,  and  to  which  the  said  plaintiffs  became  intitled  m  right  ol 
the  said  testator,  Henry  Goodtoin  ;  and  His  Honor  doth  declare,  that  the  said  Plain- 
tiffs, as  such  executors  and  executrix,  as  aforesaid,  are  not  intitled  to  any  put  or 
share  of  £9073,  145.  6d.  3  per  cent.  Bank  Annuities,  in  the  pleadings  mentioned, 
but  that  the  share  of  the  said  Henry  Goodwin  therein  was  absolute^  released  br 
the  said  Henry  Goodwin  to  the  said  Defendant,  b^  the  indenture  of  the  Ist  of  Jfsrn 
1 809,  in  the  Defendant's  answer  stated ;  and  His  Honor  doth  also  declare,  thst  the 
said  Ddendant  became  intitled  thereto  as  her  own  exclusive  and  absolute  property, 
by  virtue  of  the  said  indenture  ;  and  it  is  ordered,  that  the  Plaintiffs  be  at  bberty 
to  retain  their  costs  of  this  suit,  as  between  solicitor  and  client,  out  of  the  said  sum 
of  £1192,  Of.  9ld.  as  against  the  estate  of  the  said  testator,  Henry  Goodwin;  and 
His  Honor  doth  not  think  fit  to  give  the  Defendant  her  costs  of  this  suit,"  Ac 
Beg.  Lib.  A.  18l7,fol.  2194. 
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[495]  Between  William  Crawshay,  Plaintiff,  and  George  Maule,  John  Llewelun, 
and  Joseph  Kate,  Defendants.  And  between  George  Maule,  John  Llewellin. 
and  Joseph  Eaye  ;  and  Benjamin  Hall,  Richard  Gra^hay  Hall,  Henry 
Grant  Hall,  Charles  Rankin  Hall,  and  Charlotte  Hall,  infants  by  the 
said  George  Maule,  John  Llewellin,  and  Joseph  Kaye,  their  next  Friends, 
Pfotnfiff*,  and  William  Crawshay,  i)«/<f7irfani.  June  9, 10, 27,  July  11, 23,  31, 
[1818]. 

[S.  C.  1  Wile.  Ch.  181.  See  Randall  v.  Randall,  1835,  7  Sim.  284  ;  Darby  v.  Darby, 
1856,  3  Drew.  601.  See  also  Partnership  Act,  1890  (53  &  04  Vict.  c.  39),  ss. 
SO  and  32.] 

R.  C.  being  in  possession  of  mines  and  iron-works,  held  under  leases  of  unequal 
duration,  by  his  will  bequeathed  £25,000  to  jB.,  "  as  a  capital  for  him  to  become 
a  partner  with  my  executor  of  one-fourth  share  in  the  trade  of  all  those  works, 
80  long  as  the  lease  endures,"  with  a  devise  to  H.  and  his  wife  of  the  residue  of  his 
estates,  real  and  personal ;  by  a  codicil  the  testator  gave  to  W.  C.  three-eighths 
of  the  concern  at  the  iron-works,  "  so  the  partnership  will  stand  at  my  decease, 
W.  C.  three-eighths,  H.  three-eighths,  B.  two-eighths.*  After  the  testator's 
death,  W.  C,  H.,  and  B.,  carried  on  the  works  lor  two  years,  selling  iron  manu- 
factured not  only  from  the  produce  of  their  mines,  but  from  ore  and  old  iron 
purchased  for  the  purpose  of  manuiacture  and  re-sale.  B.  having  then  assigned 
his  share  to  C,  the  business  was  carried  on  in  like  manner  by  C.  and  S.  till  the 
death  of  the  latter ;  no  agreement  having  ever  been  entered  into  for  the  duration 
of  the  partnership.  1.  The  codicil  withdraws  the  trade  from  the  operation  of  the 
residuary  clause  in  the  will,  and  vests  three-eighths  in  H.  to  the  exclusion  of  his 
wife.  2.  The  concern  is  not  a  mere  joint  interest  in  land,  but  a  partnership  in 
trade.  3.  The  purchase  of  a  leasehold  interest  as  part  of  a  stock  in  trade,  is  not 
evidence  of  an  agreement  to  contract  a  partnership  commensurate  with  the 
duration  of  the  lease.  4.  The  partnenhip  is  dissolved  by  the  death  of  H.  6.  In 
a  suit  instituted  by  W.  C,  praying  a  sale  of  the  partnership  property,  the  Court, 
on  motion,  directed  an  inquiry  whether  it  would  be  for  the  benefit  of  all  jparties 
interested  that  the  works  should  be  sold,  or  carried  on  for  the  purpose  of  wmding 
up  the  ccmcem. 

By  articles  of  agreement  dated  the  31st  of  July  1794,  between  Antony  Bacon, 
and  Bichard  Crawshay,  Bacon  agreed  to  assign  to  Crawshay  all  his  interest  in  certain 
lands,  and  mines  of  coal,  and  iron  ore,  situated  at  Cyfarthfa  in  the  county  of 
Glamorgan  (of  which  he  [496]  was  then  in  possession,  under  three  leases  for  terms  of 
99  years  each,  commencing  respectively  in  the  years  1763, 1765,  and  1768),  subject, 
aft«r  the  29th  of  September  1815,  to  an  annual  rent  of  £5000  and  a  payment  of 
15>.  a  ton  on  all  pig  iron,  annually  made  on  the  premises,  beyond  6400  tons.  Richard 
Crawshay  accordingly  took  possession  of  the  premises,  and  carried  on  iron  works 
there  :  and  in  1801,  intending  an  extension  of  the  works,  and  the  erection  of  new 
furnaces,  it  was  agreed  between  him  and  Bacon,  that  the  payment  of  15;.  a  ton 
beyond  6400  tons,  uiould  cease  at  10,700  tons.  Disputes  having  arisen  on  the  subject 
of  that  agreement,  in  1808,  Bichard  Crawshdy  filed  a  bill  to  compel  specific  perform- 
ance. The  decree  pronounced  in  Ma/rch  1810  directed  Bacon  to  execute  io  Bichard 
Crawshay  an  underlease  of  the  premises,  for  all  the  times  which  he,  or  the  trustees 
under  his  marriage  settlement,  had  therein,  except  the  last  day,  subject  to  the 
yearly  payments  stipulated. 

Richard  Crawshay  being  seised  and  possessed  of  a  considerable  real  and  personal 
estate,  including  the  iron  works  at  Cyfarthfa,  and  the  buildings  and  machinery 
thereon,  and  a  leasehold  wharf  at  Cardiff,  used  for  shipping  iron,  by  his  will  dated 
the  26th  of  September  1809,  after  giving  among  other  legacies,  £100,000  to  his  son 
William  Crawshay,  gave  to  Joseph  Bailey  £25,000  "  to  be  transferred  from  my 
account  on  the  ledger  to  his,  intended  as  a  capital  for  him  to  become  a  partner  with 
my  executor  of  one-fourth  share  in  the  trade  of  all  those  works  so  long  as  the  lease 
endures,  with  the  principal  and  profits  therefrom  to  be  his  own  forever.'  He  them 
gave  to  Benjamin  Hall  esq.  and  his  wife,  of  Aberca^ne,  and  to  their  heirs  for  ever, 
all  the  rendue  of  bia  eetate,  real  and  personal,  and  appointed  Mr.  EaU  sole  executor. 
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By  a  codicil,  dated  the  4th  of  May  1610,  the  testator  gave  to  his  son  "Williim  Craw- 
shay,  "  three-eighth  [497]  shares  of  my  concerns  at  this  iron  work,  and  of  th«  premises 
at  Cardiff ;  so  the  partnership  will  stand  at  oiy  demise,  William  Gram^tag  three* 
eighths,  Benjamia  Hall  three-eighths,  Joufih  Bailey  two-eichthg.* 

The  testator  died  on  the  27th  of  June  1810 ;  Mr.  proved  his  will,  and 
WUliam  Cratoshay,  HeUlj  and  BaOey  took  possessioa  of  the  iron-works,  and  carried 
them  on  as  co-partners  in  the  shares  bequeathed  to  them,  under  the  firm  of  Crawshay, 
Hall,  and  BaUey,  but  without  any  articles  of  co-partnership.  In  Octcber  1812, 
William  (7ratcs/ia^  purchased  the  share  of  Bailey  for  £30,000,  and  from  that  time 
the  works  were  conducted  by  WUliam  Crawshay  and  Hall,  till  the  death  of  the 
latter,  under  the  firm  of  Crawshay  and  Hall ;  no  written  articles  of  co-partnership 
were  ever  executed  or  prepared  between  them  ;  but  they  verbally  agreed  that  the 
future  capital  of  the  concern  should  be  £160,000,  which  consisted  of  an  imaginarj' 
or  estimated  value  of  the  whole  of  the  partnership  property  (£100,000  standing 
to  the  credit  of  William  Cramhay^  in  respect  of  his  five-eighth  parts,  siul  £60,000 
to  the  credit  of  Mr.  Hallt  in  respect  of  his  three-eighth  parts) ;  and  that  the  books 
should  be  balanced  on  the  31st  of  March  in  each  year,  and  the  annua]  profits  &nvn 
out  hy  William  Cratoshay  and  HaU,  in  proportion  to  their  shuw. 

No  under-lease  having  been  executed  in  the  life  of  Crawshay,  by  indenture  of 
the  21st  of  May  1814,  Bacon,  and  his  trustees,  in  obedience  to  the  decree  of  1810, 
assigned  to  Hallt  his  executors,  &c.,  all  the  premises,  for  the  residue  of  the  respectire 
terms,  except  the  last  day  of  each,  subject  to  the  annual  rent  of  £5000  and  the  pay- 
ment of  16«.  a  ton  on  all  pig  iron  made  yearly  on  the  premises  above  6400  tons,  and 
not  exceeding  10,700  tons  ;  and  by  a  deed  dated  the  Ist  of  June  1814,  [498]  and 
indorsed  on  the  assignment.  Ball  declared  that  he  would  stand  possessed  m.  the 
premises,  as  to  three-eighth  parts,  in  trust  for  himself,  and  as  to  five-eighth  puts, 
in  trust  for  William  Crawshay ;  and  Hall  and  William  Crawshay  entered  into 
covenants  for  payment  of  their  respective  proportions  of  rent,  and  for  mutual 
indemnity^ 

By  indenture  dated  the  23d  of  May  1814,  Bacon,  in  consideration  of  £32,500 
paid  three-eighths  by  Hall  and  five-eighths  by  William  Crawshay,  assigned  to 
Joseph  Kaye,  his  executors,  &c.,  in  trust  for  Hall  and  Crawshay,  in  the  proportion 
of  three-eighths  to  the  former  and  five-eighths  to  the  latter,  the  rent  of  15s.  per  ton 
on  iron,  then  due  or  to  become  due.  By  another  indenture  of  the  same  date. 
Bacon,  in  consideration  of  £62,600  assigned  to  Kaye,  in  trust  for  William  Crawshay, 
his  reversionary  interest  in  the  premises,  and  the  annual  rent  of  £5000. 

On  the  Ist  of  June  1814,  Bailey,  in  execution  of  the  agreement  of  October  1812, 
assigned  to  WUliam  Crawshay  his  share  in  the  partnership  property. 

On  the  31st  of  July  1817,  Mr.  Hall  died,  leaving  four  sons  (the  eldest  of  the 
age  of  fifteen  years),  and  a  daughter.  By  his  will,  dated  the  8th  of  the  same  mmUi, 
he  devised  to  George  Maule,  John  Llewellin,  and  Joseph  Kaye,  all  his  freehold,  copyhold, 
and  leasehold  estates  (except  trust  and  mortgage  estates,  and  the  estates  in  which 
he  was  interested  as  a  partner  with  William  Crawshay  at  Cyfarthfa),  in  trust, 
subject  to  the  payment  of  debts  and  legacies  in  aid  of  his  personal  estate,  for  the 
benefit  of  his  children.  He  then  declared,  that  if  he  should  nave  one  or  more  son  or 
sons  living  at  his  decease,  or  born  in  due  time  after,  but  no  such  son  should  then  hare 
attained  me  age  of  21  years,  it  should  be  lawful  for  [499]  his  trustees,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors,  &c.,  of  such  survivor,  to  carry  on 
the  iron-works,  and  other  mercantile  or  trading  concerns  in  which  he  shonu  be 
concerned  at  his  decease,  if  they  shoukl  judge  it  for  the  benefit  of  the  persons  inter- 
ested in  his  property  under  his  will ;  and  that  if  they  should  carry  t^m  on,  then, 
during  such  time  as  his  having  such  a  son  should  be  in  suspense,  it  should  be  lawful 
for  them  to  cause  or  permit  any  part  of  the  stock  in  trade  or  effects  which  should  be 
employed  in  or  belong  to  the  said  works  or  concerns  at  his  decease,  to  be  empbyed 
in  carrying  on  the  same  \  and  he  exempted  the  stock  in  trade  and  effects  ao  to  be 
employed  from  the  payment  of  his  debts,  to  the  extent  and  in  the  manner  therein- 
after mentioned.  Tne  testator  also  declared,  that  if  his  son,  who  first  or  alone  should 
attain  the  age  of  twenty-one  ^ears,  should  be  desirous  to  have  the  iron-works  uid 
concerns  or  any  of  them  contmued,  and  should  signify  such  desire  to  his  trustees, 
bv  any  writing  under  his  hand,  the  amount  of  the  stock  and  effects  then  employed 
therein  should  be  valued,  and  his  said  son  should  pay  (or  secure  in  manner  Uierein 
menticmed}  to  the  trustees,  the  money  at  which  such  stock  and  efiects  shcmU  be 


Digitized  by  Google 


lBWAin.  500L 


CRAWSHAT  V.  MATTLE 


481 


estimated.  The  testator  then  directed  the  application  to  be  made  by  his  trustees, 
of  the  profits  of  the  iron  works  during  the  suspense  of  his  having  a  son  who  should 
attain  twenty-one  years,  and  of  the  amount  of  the  valuation  to  be  paid  or  secured  by 
his  son  as  bdore  mentioned  ;  and  declared  that  if  his  iron  works  and  other  concerns 
should  be  so  carried  on,  and  his  son,  who  first  or  alone  should  attain  the  age  of 
twenty-one  years,  should  decline  to  carry  on  the  same,  or  to  give  such  security  for  the 
stock  and  efieots  employed  therein,  or  if  while  it  should  be  in  suspense  whether  he 
should  have  any  such  son,  his  trustees  should  deem  it  adviseable  to  discontinue  the 
said  iron  works  and  concerns,  in  either  of  such  [5001  cases,  the  iron  works  and 
concerns  should  be  discontinued,  and  the  stock  and  efiects  employed  in  the  same 
should  be  sold  and  disposed  of  in  such  manner  as  his  trustees  should  judge  prudent 
and  reasonable,  and  the  money  arising  from  the  sale,  and  the  sains  and  profits 
previously  arising  from  the  iron  works  and  concerns,  should  be  disposed  of  m  the 
manner  in  which  he  had  directed  the  gains  and  profits,  and  the  money  to  be  paid 
or  secured  by  his  son,  in  the  event  before  mentioned,  to  be  paid  or  applied,  or  as  near 
thereto  as  oiroumstances  would  admit.  The  testator  then  appointed  Maule,  Lletoellin, 
and  JTaye,  executors  of  hia  will,  and  guardians  and  managers  of  the  estate  of  his 
ehildsen,  during  their  minorities,  and  he  also  appointed  his  executors  and  his  wife 
guardians  of  the  persons  of  his  diildren ;  and  he  authorised  his  trustees  to  employ 
any  persons  in  the  mimagement  of  the  iron  work  and  concerns,  at  such  salary, 
and  to  repose  in  them  such  trust  or  authority  in  conducting  the  trade,  and  in  the 
management  and  disposal  of  the  estate  employed,  or  to  be  employed,  and  in  the  receipt 
of  any  debts  to  be  contracted  therein,  as  his  trustees  should  in  their  discretion  think 
fit. 

On  the  12th  of  August  1817,  William  Crawshay  sent  a  written  notice  to  the 
executors  of  Hall,  that  he  considered  the  partnership  absolutely  dissolved  b^  Hall's 
death,  and  would  not  consent  to  carry  on  the  works  in  conjunction  with  his  r^re- 
Kntatives- 

The  bill  in  the  first  cause,  filed  by  WUliam  Crawskay  against  the  executors  of 
3lr.  ffoU,  prayed,  a  declaration  that  the  partnership  between  the  Plaintiff  and  Hail^ 
m  the  iron  works,  and  all  the  trade  and  business  thereof,  became  absolutely  dissolved, 
or  determined,  by  the  death  of  Mr.  Hall,  or  from  that  period ;  an  account  of  the 
[501]  partnership  dealings,  from  the  foot  of  the  last  settlement  thereof,  previous 
to  his  death,  and  payment  of  the  balance  (after  satisfaction  of  the  partnership  debts), 
between  the  Plaintiff  and  the  executors  of  Mr.  Hall^  according  to  their  respective 
interests  ;  a  sale  of  all  the  partnership  effects,  and  a  division  of  the  proceeds. 

The  Defendants,  Wit  executors  of  Hall,  admitted  that  no  written  articles  were 
ever  entered  into  between  WUliam  Crawshay  and  Hall,  any  such  articles,  as  they 
beUeved,  being  considered  unnecessary,  inasmuch  as  the  proportions  to  which  the 
parties  were  entitled  in  the  leasehold  premises,  and  the  leases,  sufficiently  ascertained 
their  rights  and  interests  as  long  as  the  leases  endured.  They  denied  that  by  the 
death  ot  Hall,  his  interest  in  the  premises  and  iron  works  determined  or  was  m  any 
respect  affected,  submitting  that  they  were  intitled  to  the  premises  and  iron-works, 
u  tenants  in  common  with  WUliam  Crawshay,  for  the  residue  of  the  terms  of  years 
for  which  they  were  holden,  and  to  carry  on  iron-works  for  the  benefit  of  the  family 
of  HaU,  in  the  same  manner  as  he  carried  on  the  same  with  WiUiam  Crawshay, 
and  according  to  the  directions  of  his  will,  until  one  of  his  sons  should  attain  the  age 
of  twenty-one  years.  They  stated  that  the  iron-works  were  absolutely  necessary 
to  the  beneficial  enjoyment  of  the  leasehold  premises ;  and  they  insisted,  that  it 
appeared  from  his  will  and  codicil  to  be  the  intention  of  Richard  Gravahay,  that  his 
l^teee  should,  for  themselves  and  their  representatives  and  families  respectively, 
have  an  interest  in  the  leasehold  premises  and  iron-works,  commensurate  with  the 
terms  for  which  the^  were  holden  ;  that  the  joint  interest  which  WiUiam  Crawshay 
and  HoU  had  therem,  was  not  an  interest  in  an  ordinary  trading  p»tnership,  but 
an  interest  given  by  Richard  Crawshay  to  them,  for  the  benefit  of  themselves  and 
their  respective  families,  com-[602]-niensurate  with  the  terms  of  years  for  which 
the  leaaehold  premises  were  holden ;  and  that  therefore  no  sale  of  the  property 
ought  to  be  directed  by  the  Court  in  opposition  to  the  bequest  of  Richard  Crawshay,  and 
to  the  will  of  Hall^  whose  family  would  in  that  event  be  deprived  of  the  benefits 
intended  and  contemplated  him.  to  be  derived  from  the  leasehold  premises  ukd 
iron-works. 

a  m— 16 
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The  bill  in  the  second  cause,  filed  by  the  executors  and  the  children  of  Mr.  floU 
against  WUliam  Crawshay,  prayed  a  declaration  that  the  executors  were  entitled 
to  the  leasehold  Remises  and  iron-works,  for  three-eighth  parts  thereof  as  tenanta 
in  common  with  William  Crawshay  (who  was  entitled  to  the  other  five-eighth  parU), 
until  one  of  the  sons  of  Hall  should  attain  the  age  of  twenty-one  years,  and  to  can7 
on  the  iron-works  with  William  Crawshay,  for  the  benefit  of  the  family  of  Hail, 
in  the  same  manner  as  Hall  carried  on  the  same,  and  according  to  the  directi(mG 
of  his  will,  until  one  of  his  sons  should  attain  the  age  of  twenty-one  years,  and  that 
then  such  son,  if  he  chose,  would  be  entitled  to  the  said  leasehold  premises  and 
iron-works,  for  three-eighth  parts  thereof,  as  tenant  in  common  with  WUlia* 
Crawshay,  for  the  remainder  of  the  said  terms  of  years,  and  to  carry  on  the  iron-worb 
with  WifltamCrawsAay accordingly.  The  bill  also  prayed,  the  consequential  acooQnta 
and  directions. 

June  9.  On  this  day  a  motion  was  made  in  behalf  of  WiUiam  Crawshay,  that  it 
might  be  referred  to  the  Master,  to  consider  and  approve  a  proper  plan  for  the  aik 
and  disposal  of  the  whole  of  the  co-partnership  iron-works,  property,  estate,  and 
ejects,  including  the  good-will  of  the  joint  trade,  and  that  the  SXaster  might  proceed 
to  a  sale  thereof  immediately. 

[603]  Sir  Samuel  Bomilly,  Mr.  Bell,  Mr.  Home,  and  Mr.  Rigby,  in  support  of 
the  motion.  The  partnership  subsisting  without  any  agreement  for  its  continuance 
during  a  certain  term,  was  dissolved  by  the  death  of  Mr.  Hall.  As  long  as  the  sur- 
viving partner  carries  on  the  trade  with  the  original  capital,  the  representatives  d 
the  deceased  are,  according  to  the  doctrine  of  Crawshay  v.  Collins  (15  Yet.  218. 
So  Featherstonhaugh  v.  Fenwick,  1 7  Ves.  298),  entitled  to  an  account  of  the  profits ; 
but  it  is  by  no  means  dear  that  the  surviving  partner  could  render  them  responnble 
for  a  loss  ;  an  event  of  probable  occurrence  m  a  business,  producing  very  uncerttin 
returns ;  highly  profitable  in  some  years,  and  in  others  proportionately  disad- 
vantageous. Mr.  Crawshay,  therefore,  insists  on  his  right  to  a  judicial  declaraUon 
of  the  dissolution  of  the  partnership.  The  object  of  the  motion  is  not  to  obtain  the 
efiect  of  a  hearing ;  the  decree  would  direct  an  account  as  well  as  a  sale.  But  were 
the  order  for  a  sale  decretal,  the  Court  would  not,  on  that  objection  alone,  compel  the 
surviving  partner  to  carry  on  the  trade,  during  the  interval  which  must  elapse 
before  a  decree  can  be  obtained,  upon  the  terms  of  admitting  the  representatives 
of  the  deceased  to  a  participation  in  the  profits,  without  being  entitled  to  obtain 
from  them  contribution  for  a  loss.  Yfaters  v.  Taylor  (15  Ves.  10) ;  Forman  v. 
Homfray  (2  Ves.  &  Beam.  329) ;  Featherstonhaugh  v.  Fenwick  (17  Ves.  298). 

Sir  Arthur  PiggoU,  Mr.  Hor^  and  Mr.  Winthrop,  against  the  motion.  The 
order  sought  is  decretal,  and  cannot  be  obtained  on  motion.  The  object  of  Mr. 
Grawshay^s  suit  is,  a  judicial  declaration  of  the  dissolution  of  the  partnerahip,  and  a 
sale.  The  Court  will  not,  by  this  summary  [504]  proceeding  supersede  the  established 
rules  which  protect  its  suitors  and  itself,  from  premature  decision. 

Were  the  order  in  its  nature  interlocutory,  at  least  it  cannot  be  obtained  on  this 
application.  The  motion  though  intitled  in  both  causes,  can  be  made  only  in  the 
first,  the  object  of  the  second  being  foreign ;  and  to  the  first  cause,  neither  the  widoT 
or  the  children  of  Mr.  Hall  are  parties.  Under  the  residuary  clause  in  the  late  Mr. 
Crawshay's  will,  Mrs.  Hall  became  intitled  to  the  residue,  including  the  iron-works 
and  stock  in  trade,  as  joint-tenant  with  her  husband ;  that  interest  was  not  devested 
by  the  codicil,  and  at  the  death  of  her  husband,  the  whole  devolved  on  her  by  sur- 
vivorship ;  she  is  therefore  a  necessary  party ;  and  before  the  suits  can  proceed, 
the  posthumous  son  ol  Mr.  Hall  bom  since  their  institution,  must  be  brought  before 
the  Court. 

Independently  on  these  preliminary  objections,  the  order  cannot  be  obtained  m 
the  merits.  First,  this  is  a  case,  not  of  partnership  in  trade,  but  of  joint  interest  in 
land  ;  each  party  may  apply  for  a  partition,  or  sell  nis  own  share,  but  cannot  compel 
a  sale  of  the  whole.  The  manufacture  of  the  produce,  was  merely  a  mode  of  enjoy- 
ment of  the  land  ;  not  a  trade.  Next,  the  leases  taken  during  long  terms  of  years, 
for  the  purposes  of  the  partnership,  amount,  in  the  absence  of  egress  agreement 
on  that  subject,  to  evidence  of  an  intention  to  continue  the  partnership  during  the 
continuance  of  the  leases.  Lastly,  it  was  the  manifest  intention  of  the  late  Mr. 
Crawshay,  in  the  jprovisions  of  his  will,  that  the  duration  of  the  partnership  should  ba 
commenBuiate  with  the  duration  of  the  leasee.  The  legacy  of  £25,000  to  Mr.  Baik$, 
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is  giren  expressly  as  a  capital  for  him  to  become  a  partner  "  so  long  as  the  lease 
enaurea." 

[60S)  Lord  Chancellor.  An  important  consideration  is,  whether  this 
business  is  such  as  would  subject  the  parties  to  become  bankrupts.  The  distinction 
is  obvious,  and  for  this  purpose  material,  between  a  partnership  in  trade,  and  a 
j(»nt-intere8t  in  land.  As  between  tenants  in  common,  the  Court  does  not  dissolve 
the  tenancy,  but  leaves  each  to  sell  his  share  ;  while  in  cases  of  partnership  in  trade, 
unless  uncfer  particular  circumstances  of  the  trade,  the  rule  is  different. 

June  10.  Sir  Samuel  RomUly  in  reply.  If,  on  the  death  of  Mr.  Hall,  his  interest 
in  the  trade  devolved  to  his  widow  by  survivorship,  his  executors  have  no  interest, 
and  the  second  suit  is  improperly  instituted  by  them.  But  the  objection  is  untenable. 
The  codicil  of  the  late  Mr.  CraioaAay  withdrawing  the  trade  from  the  operation  of 
the  residuary  clause  in  his  will,  disposes  of  three-eighths  in  favour  of  Mr.  Hall  alone, 
to  the  exclusion  of  his  wife. 

The  objection  that  the  children  are  not  parties  to  the  first  suit  is  equally  im- 
foonded.  They  have  no  fixed  interest.  Mr.  Hall's  will  contains  only  a  contingent 
bequest  in  favour  of  a  child  who  shall  attain  twenty-one.  The  motion,  however, 
is  made  in  both  causes,  and  the  persons  interested  under  that  will  are  therefore  before 
theOourt. 

It  is  dear  that  the  property  consists  not  of  a  mere  joint-interest  in  land,  but  of  a 
partnership  in  trade.  The  business  includes  the  manufacture  of  ore  purchased 
from  strangers,  and  is  such  as  subjects  the  parties  to  the  bankrupt  laws.  Mr.  Craw- 
thay,  the  testator,  described  it  [606]  ^  a  trade.  He  gives,  not  an  interest  in  leasehold 
poperty,  but  a  share  in  a  trade,  of  the  capital  of  which,  that  leasehold  property 
lorms  a  part.  The  expression  "  so  long  as  the  lease  endures,"  assigns  no  definite 
period.  Among  the  several  subsisting  Teases,  to  which  is  the  Court  to  refer  those 
rords  I  The  testator  evidently  employed  them  only  to  denote  the  intention  of 
passing  his  whole  interest  in  this  stock  m  trade.  It  is  absurd  to  impute  to  him  the 
design  of  imposing  on  his  legatees  the  obligation  of  receiving  as  partners,  the  repre- 
sentatives m  such  d  them  as  died  or  became  insolvent ;  a  creditor  for  example 
taking  out  administration.  On  that  construction,  under  the  bwokruptcy  of  one, 
his  assignees  being  competent  to  sell  his  interest,  might  introduce  the  purchaser 
as  a  new  partner,  during  the  continuance  of  the  leases. 

The  order  sought  is  in  strict  conformity  with  practice.  The  Court,  more  especially 
where  infants  are  concerned,  takes  immediate  measures  to  terminate  a  trading, 
which  is  in  effect  conducted  with  the  property  of  others. 

The  Lord  Chancellor  [Eldon].  The  ooject  of  this  motion  is  a  sale  of  the  partner- 
ahip  property ;  and  in  whatever  terms  expressed,  the  Court,  if  it  directs  a  sale,  will 
so  direct  it,  that  the  property  may  be  sold  in  the  manner  most  beneficial  for  all  parties 
interested.  Where  a  suit  is  instituted  for  the  dissolution  of  a  partnership,  and 
where  it  is  clear  oa  the  bill  and  answer  that  all  or  some  of  the  parties  have  a  ri^ht 
to  a  dissolution,  it  is  not  contrary  to  the  course  of  practice  to  direct  a  sale  on  motion. 
The  two  modes  of  proceeding  for  obtaining  an  immediate  order  for  a  sale,  either  to 
iet  down  the  cause  for  hearing  on  bill  and  answer,  or  to  apply  by  motion,  are  the 
same  in  effect,  though  different  in  form.  The  reason  of  that  [507]  practice  is, 
that  if  one  partner  has  a  right  to  consider  the  partnership  as  at  an  end,  it  may  con- 
tinue for  the  purp(»e  of  winding  up  the  affairs  ;  but  being  by  death,  or  notice,  or 
any  other  mc^e  of  determination,  actually  ended,  no  person  in  possession  of  the 
property  can  make  any  use  of  it  inconsistent  with  that  purpose.{l)  If  any  person, 
therefore,  conducts  it  otherwise,  the  Court  will  appoint  a  manager  to  wind  up  the 
concern  {Harding  v.  Glover,  18  Ves.  281),  and  will  direct  inquiries  in  what  maimer 
it  can  be  wound  up  moat  beneficially  to  those  interested.  The  object  of  this  motion, 
therefore,  might  be  obtained,  notwithstanding  the  objection  of  form ;  and  the 
difficulty  with  regard  to  parties,  might  also  be  remedied  by  allowing  the  case  to 
stand  over  for  the  bill  to  be  amended  ;  and  the  question  is  to  be  considered  on  the 
I>art  of  Mr.  Crawshay,  as  if  the  infant  children  of  Mr.  HaU  had  applied  for  a  declarar 
tion  that  the  partnership  is  not  dissolved. 

[608]  The  general  rules  of  partnership  are  well  settled.  Where  no  term  is  ex- 
pressly limited  for  its  duration,  and  there  is  nothing  in  the  contract  to  fix  it,  the 
partnership  may  be  terminated  at  a  moment's  notice  by  either  party.  By  that 
notice  the  partnership  is  dissolved,  to  this  extent,  that  the  Court  will  compel  the 
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partiea  to  act  as  partners,  in  a  partnership  existing  only  for  the  purpose  of  winding  Qp 
the  affairs.  So  death  terminates  a  partnership,  (2)  and  notice  is  no  more  thu 
notice  of  the  fact  that  death  has  terminated  it.  (See  Vulliamy  t.  Noble,  3  Mer. 
514.)  Without  doubt,  in  the  absence  of  express,  there  may  be  an  implied,  contract, 
as  to  the  duration  of  a  partnership  ;  but  I  must  contradict  all  authority,  if  I  say  thu 
wherever  there  is  a  partnership,  the  purchase  of  a  leasehold  interrat  of  longer  or 
shorter  duration,  is  a  circumstance  from  which  it  is  to  be  inferred  that  the  partner- 
ship shall  continue  as  lon^  as  the  lease.  On  that  argument,  the  Court  holding, 
that  a  lease  for  seven  years  is  proof  of  partnenhip  for  seven  years,  and  a  lease  of  four- 
teen of  a  partnership  for  fourteen  years,  must  nold,  that  if  the  partners  puichsn 
a  fee  simple,  there  snail  be  a  partnership  for  ever.  It  has  been  repeatedly  decided, 
that  interests  in  lands  purchased  for  the  ^purpose  of  carrying  on  trade,  are  no  mort 
than  stock  in  trade.  I  remember  a  casern  the  House  of  Lords  about  three  yearsago 
(the  case  of  the  Carton  Company),  in  which  the  question  wasmuch  discussed,  whether, 
when  partners  purchase  freehold  estate  for  the  purpose  of  trade,  on  dissolution  that 
estate  must  not  be  considered  as  personalty,  with  regard  to  the  representatives  d  a 
deceased  partner  %   (1  Swans.  521.) 

[509]  ^he  doctrine,  that  death  or  notice  ends  a  partnership,  has  been  called 
unreasonable.  It  is  not  necessary  to  examine  that  opinion,  but  much  remains  to  be 
considered  before  it  can  be  approved.  If  men  will  enter  into  a  ^rtnership,  as  into  a 
marriage,  for  better  and  worse,  they  must  abide  by  it ;  but  if  they  enter  into  U 
without  saying  how  long  it  shall  mdure,  they  are  understood  to  take  that  course 
in  the  «q>ectation  that  circumstances  may  arise  in  which  a  dissolution  will  be  the 
only  means  of  saving  them  from  ruin  ;  and  considering  what  persons  death  might 
introduce  into  the  partnership,  unless  it  works  a  dissolution,  there  is  strong  reason 
for  saying  that  such  should  be  its  effect.  Is  the  surviving  partner  to  receive  into  the 
partnership  at  all  hazards,  the  executor  or  administator  of  the  deceased,  his  next  of 
kin,  or  possibly  a  creditor  taking  administration,  or  whoever  claims  by  representation 
or  assignment  from  his  representative  1  (3) 

[5101  If  Mr.  Crawshay,  the  testator  and  owner  of  this  property,  had  thought 
proper,  by  his  will,  to  declare  that  [511]  his  legatees  should  continue  the  partnership 
as  long  as  the  longest  of  the  leases  should  endure,  no  person,  [612]  I  <^grM,  claiming 
under  that  will,  could  enjoy  the  benefits  conferred  by  it,  without  submitting  to  the 
incon-TSlSJ-venienoes  which  it  imposed  ;  but  I  find  nothing  to  t^at  effect  in  his  will. 
It  might  have  been  plausibly,  though  [514]  I  think  not  effectually,  contended,  that 
Bailey  and  Hall  were  bound  to  continue  partners  as  long  as  they  lived  ;  [515]  but 
the  words  cannot  be  represented  as  imperative  on  any  other  person.  The  difficulty 
on  the  part  of  those  [516]  who  insist  that  the  partnership  is  to  continue  as  long  as 
the  leases,  is  this,  that  they  cannot  insist  that  it  is  to  [517]  continue  between  the 
original  partners  and  their  representatives ;  for  they  have  admitted,  and  must 
admit,  [518]  that  each  partner  might  assign  his  interest,  and  assign  it  to  any  number 
of  individuals,  in  any  number  of  shares  ;  so  that  ui  truth  the  partnership,  within  two 
years  after  its  formation,  might  not  contain  either  an  original  partner,  or  a  rqire- 
sentative  of  anyone  of  the  original  partners;  but  might  consist  entirely  of  a  mnltitnde 
of  assignees. 

In  another  view  of  this  question  it  becomes  important  accurately  to  know  the 
nature  of  the  business.  It  seems  difficult  to  establish  that  this  is  an  interest  in  land, 
distinct  from  a  partnership  in  trade  ;  a  mere  interest  in  land,  in  which  a  partition 
could  take  place  ;  for  when  persons,  having  purchased  such  an  interest,  manufacture 
and  bring  to  market  the  produce  of  the  land,  as  one  common  fund,  to  be  sold  for  their 
common  benefit,  it  may  be  contended  that  they  have  entered  into  an  af^reemwt, 
which  gives  to  that  interest  the  nature,  and  subjects  it  to  the  doctrines,  of  a  partner- 
ship in  trade.  Such  is  my  present  view  ;  but  both  on  the  merits  and  on  the  objec- 
tions of  form,  the  case  deserves  further  consideration. 

June  27.  The  Lord  CkanceUor  [Eldonj.  It  may  be  assumed,  though  the  obscrra- 
tion  is  not  material  to  the  purposes  of  this  application,  that  the  de{6191^ii^  of  Hr. 
Crawshay,  the  testator,  was  to  keep  the  concern  together.  He  ^ves  the  sum  of 
£35,000  to  Mr.  Bailey,  as  a  capital  for  him  to  become  a  partner  with  his  executor, 
Mr.  Ball ;  the  rest  of  his  interest  in  the  trade,  if  he  had  not  made  a  codicil,  would 
have  passed  by  the  will  to  Hall  and  his  wife ;  the  effect  of  the  will  and  codicil  combined, 
ii  this ;  by  the  former,  the  testator  being  possessed  of  the  entire  concern,  bequeathed 
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two-eightliB  to  Bailey,  the  rest,  including  the  three-eighths  given  by  the  codicil  to 
William  Cratoshay,  would  have  devolved  under  the  residuary  clause  to  Hall  and  his 
wife ;  the  codicil,  continuing  the  gift  of  two-eighths  to  BaHey,  disposes  of  three- 
eighths  to  William  Crawshay,  and  of  the  remaining  three-eighths  to  Hall,  in  ez- 
olusion,  as  I  understand,  of  his  wife.  Such  being  the  state  of  the  concern  at  the  death 
of  the  testator,  it  appears  that  Bailey  sold  his  share  to  William  Crawshay,  and  it  has 
not  been  disputed  in  the  course  of  the  discussion,  that  everyone  of  the  legatees  was 
at  liberty  to  sell  his  interest ;  the  consequence  is,  that  the  indivduals  forming  the 
pturtDership  may  be  changed  as  often  as  the  partners  think  proper.  The  question 
on  these  pleadings  is,  whether,  supposing  this  the  hearing  oi  the  cause,  the  Court 
could  order  the  property  to  be  sold  ;  and  whether  the  nature  of  the  concern,  and 
of  the  interest  of  the  several  parties  in  it  is  not  such,  that  each  being  at  liberty  to  sell 
his  own  share,  they  yet  cannot,  more  particularly  by  interlocutory  application, 
call  on  the  Court  for  a  sale  of  the  whole  1  Mr.  Crawshay,  having  bought  the  interest 
of  Mr.  Bailey,  carried  on  the  business  jointly  with  Mr.  Hall,  till  the  death  of  the 
latter.  His  will  seems  to  me  to  devolve  on  his  executors  the  discretion  of  continuing 
or  discontinuing  this  concern,  as  they  should  think  most  for  the  benefit  of  his  family ; 
and  be  considers  himself  at  Uberty  (for  the  will  states  aa  much)  to  introduce  three 
executors  as  partners  with  Mr.  Crawshay^  and  various  [620]  branches  of  his  family 
as  cMteis  9U«  inui  of  those  executors,  as  they  must  be.  if  the  parbiership  is  con* 
tinned.  It  is  impossible  to  contend  that  Mr.  Hall  may  thus  impose  on  Mr.  Cramhay, 
the  necessity  of  continuing  in  partnership  with  his  three  executors,  and  their  cestuis 
que  trust,  without  admitting  that  on  the  same  principle  he  might  have  imposed  the 
obligation  of  receiving  as  partner,  any  person  who  might  now  sustain,  or  hereafter 
acquire,  the  character  of  executor  or  administrator  to  any  of  the  trustees,  or  of  their 
cestuis  que  trust,  and  that  Mr.  Crawshay  might  have  exercised  a  similar  power.  If 
this  case  is  to  be  considered  subject  to  the  principles  which  govern  partnerships 
in  general,  I  cannot  say  that  such  was  the  situation  of  either  party. 

On  the  death  of  Mr.  Hall,  there  being  no  articles  d  partnerwip,  or  agreement 
for  its  continuance,  without  any  notice,  and  for  evecy  purpose,  except  Uiat  of  wind- 
ing up  the  concern,  the  partiiership  would  cease,  unless  the  surviving  partner, 
and  the  representatives  the  deceased,  entered  into  some  agreement  for  its  con- 
tinuance ;  and  in  the  absence  of  articles,  or  stipulation  to  the  contrary,  Crawshay, 
in  the  life  of  Hall,  or  Hall,  in  the  life  of  Crawshay,  might,  on  the  common  principles 
of  the  contract,  by  notice,  have  terminated  tne  partnership.  It  is  contended, 
that  the  late  Mr.  Crawshay,  having  formed  this  business,  must  have  had  an  intention 
to  keep  it  together,  as  one  concern,  though  he  distributed  different  interests  in  it 
among  difierent  members  of  his  family  ;  had  he  so  said,  without  doubt,  those  who 
took  his  bounty,  must  have  taken  it  on  the  terms  which  he  imposed ;  but  there 
is  no  such  expression  in  his  will  or  codicil,  nor  is  the  efiect  of  those  instruments 
more  than  to  give  an  interest  in  aliquot  shares  and  proportions  in  this  concern. 
He  has  said,  indeed,  that  Bailey  should  have  an  interest  to  the  amount  of  £26,000, 
and8hould[521]  he  partner  with  his  executor;  but  neither  the  terms  nor  the  intent  of 
the  will  impose  on  Bailey,  or  on  his  executor,  an  obligation  to  carry  on  the  partnership, 
except  as  between  themselves ;  and  if  Bailey  thought  proper  to  sell  to  Crawshay 
his  interest,  a  question  might  have  arisen,  ae  long  as  the  executor  was  living,  whether 
CTaiDshay,  purchasing  the  interest  of  Bailey,  did  not  purchase  subject  to  the  obliga- 
tion which,  it  is  said,  this  will  imposes  on  Bailey ;  but  it  seems  to  me  impossible 
to  contend,  that  when  the  executor  was  dead,  either  Crawshay  or  Bailey  were  bound 
to  carry  on  the  trade  with  the  executors  of  that  executor ;  a  proposition  which 
cannot  be  maintained  without  asserting  that  they  were  bound  to  carry  on  the  trade 
vith  the  successive  executors  of  that  executor,  to  the  expiration  of  the  leases. 

It  has  also  been  indsted  that  the  purchase  oi  leases  must  be  considered  as  evidence 
<tf  a  contract  for  the  continuance  of  the  c(mcern.  Unquestionably  partners  may 
BO  purchase  leasehold  interests  as  to  imply  an  agreement  to  continue  the  partner- 
ship as  long  as  the  leases  endure ;  but  it  is  equally  certain  that  there  is  no  general 
rule,  that  partners  purchasing  a  leasehold  interest  must  be  understood  to  have 
entered  into  a  contract  of  partnership  commensurate  with  the  duration  of  the  leases; 
For  ordinary  purposes  a  lease  is  no  more  than  stock  in  trade,  and  as  part  of  the 
stock  may  be  sold ;  nor  would  it  be  material  that  the  estate  purchased  by  a  partner- 
ship was  freehold,  if  intended  only  as  an  article  of  itock  ;  though,  a  question  might 
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in  that  case  arise  on  the  death  of  a  partner,  whether  it  would  pass  as  real  estate, 
or  aB  stock,  personal  estate  in  enjoyment,  though  freehold  in  nature  and  qiiality.(4} 
It  is  impossible  therefore  in  [622]  iny  opinion  to  hold,  that  there  being  many  leaaei, 
some  long,  some  of  short  duration,  and  others  intermediate,  the  partnership  i«  to 
subsist  during  the  term  of  the  leases,  or  of  the  longest  lease.  By  the  will  cf  Ur. 
Hall,  the  question,  whether  his  executors  and  trustees  should  continue  in  paitas- 
ship,  is  left  to  their  discretion ;  dear  eTidence  of  his  opinion,  that  his  interest  mi^ 
be  separated  from  Crawihay's ;  if  bo,  Crawshay's  might  be  separated  jErom  bi ; 
and  upon  that  conataruction  of  the  will  oi  the  late  Mr.  Crawahay,  the  argumnt 
is,  that  he  meant  the  whole  concern  to  be  kept  t(^ether,  but  cared  not  who  vm 
to  be  the  partners;  an  intention  not  to  be  imputsd  to  him  unless  unequiTocallf 
expressed  m  the  words  of  his  will. 

The  question  then  resolves  itself  into  this,  what  is  the  nature  of  this  partner- 
ship property  1  The  general  doctrine  with  respect  to  a  trading  partnershq)  is, 
that  where  there  is  no  agreement  for  its  continuance,  any  one  of  the  partners  nu.}' 
terminate  it,  and  admitting  the  serious  inconveniences  which  sometimes  ensae, 
it  becomes  U8  to  recollect  the  formidable  evils  which  would  attend  the  opposite 
doctrine ;  nor  is  it  clear  that  a  better  rule  could  be  su^ested :  but,  whatever  it 
its  policy,  the  principle  of  law  being  established,  it  is  incumbent  on  those  who 
engage  in  partnersh^)  to  protect  themselves  by  contract  against  its  inconveniences; 
if  they  omit  that  precaution,  Courts  of  Justice  have  no  right  to  redeem  them  from 
the  penalties  of  tneir  imprudence.  With  respect  to  mere  joint-interests  in  land, 
I  apprehend  the  rule  to  be  diiferent :  the  parties  then  becoming  tenants  in  commoD, 
each  cannot  call  on  his  companions  to  concur  [523]  in^  a  sale,  but  must  sell  his  own 
interest.  It  is  said  that  this  is  only  the  case  of  tenancy  in  common  of  a  mine ;  if 
so,  I  think  that  the  doctrine  with  respect  to  land  would  apply,  and  not  the  doctrine 
with  respect  to  trading  partnerships ;  but  a  very  difficult  question  may  arise 
whether,  if  the  parties,  being  originally  tenants  in  common  of  a  mine,  agree  to 
become  jointly  interested  in  the  manufacture  of  its  produce  for  the  purpose  of 
sale,  they  continue  mere  tenants  in  common  of  the  mine ;  still  more,  u  not  only 
carrying  the  produce  cl  their  own  mine  to  miurket,  they  become  purchasers  of 
other  property  (tf  a  lilu  nature,  to  be  manufactured  wiUi  their  own.  On  such 
a  case  in  bankruptov,  it  niuht  be  a  question  whether  they  were  purchasers  for 
the  mere  purpose  of  better  bringing  to  market  the  produce  of  their  own  mine, 
or  for  the  purpose  also  of  bringing  a  distinct  subject  to  market  as  traders.  On 
the  evidence  before  me  the  case  is  left  somewhat  doubtful,  though,  I  think,  that 
the  language  of  Mr.  Hall's  will,  and  of  all  the  instruments,  describes  this  as  a  trading 
concern ;  but  under  the  circumstances  it  will  not  be  wrong  to  have  the  nature 
of  the  business  explained  by  affidavit.  If  this  is  a  trading  partnership  the  conunon 
principles  must  be  applied. 

Then  comes  the  question,  Can  the  Court,  in  such  a  case,  direct  a  sale  by  inter- 
locutory order  on  motion  f  I  have  considCTod  that  question  much,  and  I  tiiiiifc 
that  the  Court  not  only  can,  but  in  many  instances  does,  order  a  sale  on  mQtion, 
in  the  instance  of  a  trading  partnership  actually  dissolved.  C<naBider  the  inctm- 
veniences  of  a  contrary  proceeding.  By  the  hypothesis,  the  Court  has  before  it 
the  case  of  a  trading  partnership  clearly  dissolved,  and  nothing  remains,  th^ore. 
but  ti.  wind  up  the  concern  ;  we  must  then  weigh  the  consequences  of  permitting 
the  business  oi  a  partnership,  [524]  actually  dissolved,  to  proceed  until  a  decree  for 
a  sale ;  a  decree  which,  in  those  circumstances,  must  necessarily  be  pronounc«<l- 
An  universal  rule,  that  the  trade,  whether  beneficial  or  not,  should  be  carried  on 
till  the  decree,  would  render  the  jurisdiction  of  the  Court,  in  many  cases,  extremelj 
mischievous ;  and  on  general  principles,  therefore,  it  is  the  practice,  in  the  instance 
of  a  trading  partnership  clearly  dissolved,  at  once  to  put  an  end  to  the  trade,  where 
that  measure  is  required  by  the  evident  interest  of  the  parties. 

I  shall  reserve  my  final  decision  till  I  have  seen  the  affidavit ;  and  it  may  be 
worth  consideration,  whether  you  will  not,  in  the  mean  time,  bring  before  the 
Court,  the  posthumous  child  of  Mr.  Hall. 

The  affidavit  of  Mr.  Crawshay,  in  explanation  of  the  nature  of  the  buainesB. 
was  to  the  following  effect ;  that  the  iron-worka  at  Cyfarthfa  had,  from  the  period 
of  their  first  establishment  by  his  father,  been  conducted  as  a  trading  concern ; 
that  the  produce  of  the  mines  consisted  of  iron-iAone,  coal,  and  lime-stone :  sad 
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that,  at  the  worl^  large  quantities  of  iron  (of  various  specified  descriptions)  had 
been,  and  were  manuuctured,  sometimes  from  the  materials  obtained  from  the 
leasehold  premises  in  question,  and  sometimes  from  pig-iron  and  finers*  metal 
purchased  in  London,  Plymouth,  and  Bristol;  that  &om  the  establishment  of 
the  works,  the  proprietors  had  been  in  the  habit  of  making  very  considerable  pur- 
chases of  iron-ore  from  Lancashire,  pig-iron,  and  finers'  metal,  and  of  old  wrought 
iron,  naval  and  ordnance  stores,  for  the  purpose  of  manufacturing  the  same  at 
the  works  intC'  various  sorts  of  iron,  and  re-selling  them  in  that  manufactured 
state  ;  that  such  purchases  (to  a  large  amount),  manufacture,  and  re-sale,  had  been 
made  by  [525]  the  successive  firms  of  Crawshay,  Hall,  and  Bailey,  and  Crawshay 
and  Hall,  during  those  respective  partnerships  ;  that  the  whole  of  such  purchases 
were  made  with  a  view  to  profit,  by  manufacturing  the  same  at  the  works,  into  bar 
and  other  iron  for  re-sale,  and  not  merely  for  mixing  the  same  with  the  iron  the 
produce  c£  the  works,  for  the  purpose  of  improving  the  iron  of  the  works,  or  bring- 
ing the  same  better  to  market ;  and  that  from  the  first  establifihment  of  the  works, 
the  iron-stone,  coal,  and  lime-stone  produced  from  the  mines  on  the  works,  had 
never  been  sold  in  their  natural  or  raw  state,  except  a  small  quantity  of  coal  for  the 
accommodation  of  the  labourers. 

July  23.  The  Lord  Chancellor  [Eldonl.  This  application,  whether  granted 
or  refused,  is  one  of  the  most  important  with  which  I  have  lately  had  to  deal.  The 
motion  is  made  in  two  causes,  to  neither  of  which  is  the  widow  of  Mr.  Hall  a  party. 
The  first  bill  prays  a  declaration  that  the  partnership  is  dissolved ;  the  object  of 
the  second  is  to  compel  its  continuance,  omitting  to  advert  to  a  fact  which,  in  any 
view  of  the  case,  seems  clear,  that  Crawshay  could  not  be  constrained  to  remain 
a  partner,  but  bad  the  same  right  to  dispose  of  bis  interest,  which  was  exercised 
by  Mr.  Hall  over  his  own.  I  am  perfectly  satisfied  that  the  relief  sought  by  that 
bill  cannot  be  given,  that  is,  that  the  executors  of  Mr.  Hall  cannot  bind  Cramhay 
to  them  ;  whether  he  can  compel  dissolution,  is  quite  another  question.  Mr.  HaU 
having,  by  his  will,  disposed  of  his  own  share,  and  attempted  to  introduce  new 
partners,  there  is  obviously  no  equity  to  constrain  these  parties  to  continue  in 
partnership,  unless  it  arises  from  express  or  implied  contract,  or  from  directions 
m  the  will  under  which  they  all  claim.  In  that  will  I  find  no  such  direction.  [526]  It 
is  calculated  only  to  render  Bailey  a  partner  in  the  trade,  but  imposes  no  conditions 
on  CratDshay.  On  that  point,  however,  it  may  be  suflScient  to  say,  that  had  any 
such  conditions  been  imposed,  yet  when  the  interests  of  Bailey  and  Crawshay  be- 
came united  in  one  person,  and  the  executor  ,  was  dead,  having  made  such  a  will 
as  appears  in  these  pleadings,  it  would  be  impossible  to  maintain  that  an  obligation 
enstra  among  the  parties,  to  continue  in  partnership  during  the  remainder  of 
the  leases. 

I  am  also  of  opinion  that,  if  this  is  to  be  considered  as  a  partnership  in  trade, 
the  utmost  that  csn  be  made  from  the  purchase  cf  leases  of  longer  or  shorter  dura- 
tion, is  to  propose  that  as  a  circumstance  of  evidence,  from  which  may  be  inferred 
an  implied  contract  that  the  partnership  should  last  as  long  as  those  leases  ;  but  I 
find  nothing  here  to  authorise  the  conclusion  that  such  was  the  intention.  The 
purchase  of  a  lease  by  a  partnership,  is  no  more  than  the  purchase  of  an  article 
of  stock,  which,  when  the  partnership  is  dissolved,  must  be  sold.  I  lay  aside  the 
affidavit  as  to  the  nature  of  the  undertaking,  because  there  is  sufficient  in  the  wills 
of  Cranakay  and  of  Hall,  to  call  on  the  Plaintifis  in  the  second  cause,  to  shew  that 
this  was  not  a  trading  partnership,  if  they  meant  to  insist  on  that  proposition. 
At  present,  I  think  that  this  was  a  trade. 

The  next  question  is,  what  is  the  consequence  of  Mrs.  Hall  not  being  a  party  1 
It  is  said  that  the  effect  of  Crawshay^s  codicil  is  not  such  as  to  deprive  Mrs.  Hall  of  her 
interest  under  the  will.  That  argument,  if  correct,  might  raise  a  question  somewhat 
difficult ;  for  considering  the  nature  of  the  property,  including  freehold,  leasehold, 
and  personal  chattels,  and  the  power  of  Mr.  Hall  as  her  husband,  over  her  interest  in 
many  parts  [527]  of  that  property,  by  reducing  them  into  p(»seB8ion,  unless  we  hold 
that  the  codicil  deprived  her  of  all  the  benefit,  which  the  residuary  clause  in  the  will 
conferred,  it  would  not  be  easy  to  know  what  is  become  of  her  interest.  Mr.  Ball 
has  taken  on  himself  by  his  will  to  dispose  of  this  property,  and  has  given  to  his  wife 
a  provision  which  would  put  her  to  election,  if  sne  retains  an^  interest  in  it ;  and 
should  she  elect  to  take  against  the  will,  it  requires  consideration,  that  she  is  not  a 
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party.  Tlie  infant  also  is  not  before  the  Court ;  and  some  difficulty  may  arise  from 
acting  in  their  absence.  On  the  other  hand,  it  is  impossible  to  call  on  uravfskay  to 
continue  a  partner  vith  the  executors  of  SaU,  and  to  say  that,  whether  they  are 
considered  as  having  the  legal  estate  only,  or  as  trustees  for  the  family  of  SaU, 
Cramkay  is  obliged  to  unite  himself  with  them  as  a  trustee  carrying  on  the  trade  for 
the  benefit  of  their  cestui:  que  trust ;  or  that  he  has  not  at  this  moment  the  same 
right  which  Hall  by  his  will  supposed  his  executors  would  have  at  his  death,  and  his 
eldest  son  at  twenty-one. 

That  brings  it  again  to  the  question,  whether  this  is  a  partnership  in  trade,  or  a 
tenancy  in  common  in  land ;  and,  if  a  partnership  in  trade,  whether  the  ordinary  rule 
of  the  Court  is,  on  dissolution  by  the  death  of  a  partner,  to  wait  till  a  decree  before 
disposing  of  the  partnership  property,  if  the  concern  is  of  such  a  nature  that  it  cannot 
be  wound  up  at  once  1  I  consider  it  clear,  that  the  general  rule  is  not  to  wait  for  a 
decree ;  but,  at  least  if  the  parties  differ  as  to  the  mode  of  carrying  on  the  trade,  the 
Court  will,  without  reference  to  the  objection  for  want  of  parties,  appoint  a  manager. 
Whether  they  will  give  notice  of  a  motion  for  that  purpose,  whicn  they  shall  be  at 
liberty  to  do,  or  call  on  the  Court  for  its  opinion,  and  a  reference  to  the  Master  to 
state  the  [528]  best  mode  of  winding  up  the  concern,  is  what  the  parties  will 
determine. 

Mr.  Crawskay  says  what  I  think  is  not  unreasonable,  that  he  will  not  carry  on 
the  trade  five-eighths  for  himself,  and  three-eighths  for  the  benefit  of  others.  I 
desire  to  be  understood  as  not  deciding  against  ordering  a  sale,  if  Mrs.  Hall  and  the 
infant  were  before  the  Court.  If  Mr.  Crawskay  w^  not  carry  on  the  trade,  it  is  for 
the  benefit  of  all  parties  interested,  absent  as  well  as  present,  that  a  manager  should 
be  appointed ;  and  is  it  fl  it  is]  clear  that  the  Court  possesses  the  power  oi  making 
the  onier  on  motion,  without  waiting  for  a  decree. 

Jyly  31.  The  Lord  Chancellor  [Juldon].  The  first  Question  that  remains  to  be 
considered  is,  whether  Mrs.  Ball  Has  any  interest  in  this  fund  1  How  does  that 
stand  in  the  opinion  of  other  persons  1  First,  Mr.  Hall  disposed  of  the  whole  interest 
by  his  will ;  and  his  executors  have  filed  a  bill  on  the  supposition  that  she  had  no 
interest ;  next,  if  the  codicil  had  not  the  efiect  which  I  imagme,  on  the  will,  the  nature 
of  the  property  renders  it  extremely  improbable  that  Mrs.  Hall  should  retain  any 
interest ;  lastly,  I  think  the  codicil  a  revocation  of  the  will  so  far  as  concerns  the  trade. 
The  question  follows,  is  it  clear  that  the  partnership  was  dissolved  by  the  death  of 
Hall,  or  am  I  to  say  that  his  executors,  or  any  of  them,  are  partners  at  this  day  in 
this  concern  ?  After  repeated  consideration,  lentertun  no  doubt,  either  that  if  this 
is  to  be  regarded  as  a  trading  concern,  the  partnership  was  ended  by  his  death  or 
that  it  was  a  tradinjg  concern ;  the  consequence  is,  that  oeing  a  trading  concern,  and 
the  partnership  being  terminated  by  HalVs  death.  CrawsfMy  would  lie  justified  in 
dealmg  with  tne  property,  since  that  event,  as  a  person  who  is  to  wind  up  the 
con-[629]-cern.  lliat  introduces  the  question,  whether  I  am  to  place  a  manager  on 
the  estate,  or  to  leave  Crawshay  to  deal  with  the  property  as  surviving  partner  t 
In  that  character  he  is  at  liberty  to  deal  with  it  for  the  purpose  of  winding  up  the 
concern  ;  it  is  true  that  other  parties  are  at  liberty  to  deal  with  it  in  the  same  way, 
and  in  the  event  of  difierences  between  them,  the  Court  can  only  appoint  a  manager 
to  act  under  its  direction.  If  application  was  made  for  a  manager,  it  would  be  the 
duty  of  the  Court,  with  regard  to  the  infants,  to  consider  whether  that  appointment 
is  for  their  benefit,  or  whether  there  should  be  a  reference  to  inquire  the  expediency 
of  appoLQtinjg  a  manager  to  wind  up  the  business,  or  ordering  a  sale.  The  state  of  the 
mancet  varies  so  much,  that  a  sale,  which  might  be  beneficial  at  one  moment  and 

Srejudicial  at  another,  cannot  be  ordered  without  inquiry.  I  think  that  I  shall  not 
0  wrong  in  directing  a  reference  to  the  Master  of  the  vacation  to  inquire  whether  it 
is  for  the  advantage  of  all  parties  that  this  property  should  be  sold,  and,  if  so,  on  what 
terms  ;  without  prejudice  to  any  question. 

"  His  Lordship  doth  order,  that  it  be  referred  to  Mr.  Courlenay,  the  Master  of  the 
vacation,  to  inquire  and  state  to  the  Court,  whether  it  will  be  for  the  benefit  of  all 
parties  concerned  in  the  works,  that  the  same  should  be  sold,  and  in  what  manner,  as 
going  works,  or  that  they  should  be  carried  on  for  the  purpose  merely  of  winding  up 
the  concern  ;  and  for  the  purpose  of  making  such  inquiries,  the  parties  are  to  be 
examined  upon  interrogator's,  if  the  Master  should  so  think  fit,  and  to  produce  all 
books,  papers,  and  writings  relating  to  the  said  works,  the  production  of  which  the 
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said  Master  may  think  it  proper  to  require ;  and  it  is  ordered,  that  [530]  the  said  Blaster 
do  proceed  de  die  in  diem."   31st  July  1818.   Reg.  Lib.  A.  1817,  fol.  1760. 

By  his  report,  dated  11th  December  1818,  the  Master,  after  stating  that  it  was 
admitted  that  it  vould  be  highly  injurious  to  all  parties  interested,  to  stop  the  works, 
or  to  carry  them  on  merely  for  uie  purpose  of  winding  up  the  concern,  or  to  put  them 
up  to  sale  otherwise  than  as  going  works,  and  XhaX  'William  Crawskay  had  ofiered 
to  purchase  the  whole  of  Mr.  HalVs  share  for  £90,000,  certified  that  it  would  be  for  the 
benefit  of  the  infants,  and  of  all  other  parties  concerned  in  the  works,  that  the  whole 
of  the  shares  and  interests  in  the  said  leasehold  and  other  estates,  &c.,  vested  in  the 
executors  of  Mr.  Eall,  should  be  sold  to  Mr.  Crawskay  at  that  price.  By  an  order  of 
the  Vice  Chancellor,  on  the  petition  of  Mr.  Crawskay,  the  report  was  confirmed,  and 
it  was  "ordered  that  the  Defendants,  G.  Maule,  J.  Llewellyn,  and  J.  Kaye,  as  exec- 
utors of  the  said  B.  Hall,  esq.,  the  testator  in  the  pleadings  named,  be  at  liberty  to 
sell  and  dispose  of,  to  the  petitioner,  by  private  contract,  at  the  sum  of  £90,000, 
ascertained  and  apportioned  as  in  the  said  report  specified,  all  the  estate,  shares,  right, 
and  interest  of  them  the  said  Defendants,  as  such  executors  as  aforesaid,  of  and  in  the 
said  iron-works,  and  the  said  late  oo-partneiBhip  of  Crawskay  and  HciU,  and  in  the 
leasra,  {arms,  lands,  and  buildings,  wharf,  machinery,  Ac."  34th  December  1818. 
Reg.  Lib.  A.  1818,  foL  204. 

(1)  "  There  are  various  ways  of  dissolving  a  partnership  :  effluxion  of  time  ;  the 
death  of  one  partner  ;  the  bankruptcy  of  one,  which  operates  like  death  ;  or  a  dry 
naked  agreement  that  the  partnership  shall  be  dissolved.  In  no  one  of  these  cases 
can  it  be  said,  that  to  all  intents  and  purposes  the  partnership  is  dissolved ;  for  the 
connection  still  remains,  until  the  a:Sairs  are  wound  up.  llie  representatives  of  a 
deceased  partner,  or  the  assignees  of  a  bankru]pt  partner,  are  not  strictly  partners 
with  the  survivor  or  the  solvent  partner ;  but  still,  in  either  of  those  cases,  that  com- 
munity of  interest  remains  that  is  necessary  until  the  affairs  are  wound  up."  Lord 
Eldon,  G.  Ex  parte  Wiiliams,  11  Ves.  5.  And  see  Peacock  Peacock,  16  Ves.  67. 
Wood  T.  Braddiek,  1  Taunt  104.  Wilson  v.  Gnenioood,  1  Swans.  480.  Hseres  sooii, 
quamvis  socius  non  est,  tamen  ea  quse  per  defunotum  inohoata  sunt,  per  hsaredem 
explicari  debent.  Dig.  lii>.  17,  Ht.  2, 1.  40.  Si,  vivo  Titio,  negotia  ejus  administrare 
coepi,  intermittere  mortuo  eo  non  debeo,  nova  tamen  inchoare  necesse  mihi  non  est, 
Vetera  explicare  ac  conservare  necessarium  est :  ut  accidit  cum  alter  ex  sociis  mortuus 
est ;  nam  qusecunque  prioris  negotii  e]q>lioandi  causa  genmtur,  nihilum  refert  quo 
tempore  consummentur,  sed  quo  tempore  inehoarentur.  Dig,  lib.  3,  lit.  5, 1.  21, 
s.  2.    [See  3  Swans.  627  (App.).] 

(2)  "  Although  the  partnership  is  entered  into  for  a  term  of  years,  it  is  previously 
dissolved  by  the  death  of  either  of  the  partners,  unless  there  be  express  stipulations  to 
the  contrary."   Crawford  v.  Hamilten,  3  Madd.  251. 

(3)  The  reasoning,  on  which  the  doctrines  discussed  in  the  text,  rest  (derived 
originally  from  the  principle,  that  the  contract  of  partnership  is  founded  on  a  delectus 
fersonoB),  has  received  a  fiuler  illustration  from  the  Civilians,  than  from  any  authorities 
m  our  domestic  jurisprifflence.  According  to  the  Roman  law,  a  partnership  was 
dissolved,  by  the  death  of  either  of  the  partners.  "  Solvitur  adhuc  societas  etiam  morte 
socii,  quia  qui  societatem  contrahit,  certam  personam  sibi  eligit."  Inst.  lib.  3,  t.  26, 
(.  5,  and  see  to  the  same  effect ;  Dig.  lib.  3,  t.  2, 1.  6,5.  6;  lib.  17,  t.  2,2.  i;l.  63,  s.lO. 
So  rigidly  was  this  doctrine  enforced,  that  a  stipulation,  for  admitting  the  heir  of  the 
deceased,  into  the  partnership,  was  declared  void.  "  Nemo  potest  societatem  hteredi 
SOD  sic  parare  ut  ipse  hseres  socius  sit."  Dig.  lib.  17,  t.  2,  {.  35.  "  Idem  (Papinianus) 
Tsspondit  societatem  non  posse  ultra  mortem  porrigi ;  et  ideo  neo  libertatem  de 
supremis  judiciis  constringere  quis  poterit,  vel  C(^natum  ulteriorem  proximioribus 
inierre.  Dig.  lib.  17,  t.  2, 1.  52,  s.  9.  Adeo  morte  socii  solvitur  societas,  ut  nee  ab 
initio  padsci  possimus,  ut  hares  succedat  societati.  Dig.  lib.  17,  t.  2, 1.  59.  Societas 
quemodmodum  ad  hseredes  Isocii  non  transit,  ita  neo  aid  adrogatorem ;  ne  alioquin 
iwUus  ^is  socius  efficiatur  ei  cui  non  vult.  Dig.  lib.  17,  t.  2,  I.  65,  s.  11.  Nulb 
Bocietatis  in  setemum  coitio  est.   Dig.  lib.  17,  t.  2, 1.  70. 

This  restraint  on  the  transactions  of  adults,  without  any  purpose  of  public  policy, 
is  justly  censured  by  Potki^r.  La  raison  de  cette  decision,  etoit  que  la  societe  etant  un 
Droit  qui  est  fonde  sur  I'amitie  que  les  parties  ont  I'une  pour  Tautre,  sur  la  confiance 
reciproqoe  que  I'une  a  dans  la  fic[elite  et  {e^  boi^nes  quaUtes  de  Tautre,  iletoit  contre 
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la  nature  de  la  societe,  qu'elle  put  ge  contracter  aveo  une  persoime  incertaine  eC 
inconiiue,  et  par  consequent  areo  les  heritiers  des  parties  contractantes,  qui  lore  du 
oontrat,  etoient  des  pergonnes  mcertamra.  I'associe  ne  pourant  pas  meme  s'engager  a 
86  donner  pour  hentier  une  certaine  peraonne.  L.  52,  s.  9,  d,  tit.  Gette  raiaon  ne 
me  paroit  pas  bien  decisive,  et  je  crois  qu'elle  a  plus  de  subtitite  que  de  solidite ;  c'est 
pourquoi,  je  pense  que  dans  notre  droit,  quoique  regulierement  la  societe  finisse  par  la 
mort  de  Tun  des  associes,  et  que  son  heritur  ne  hii  succede  pas  aux  droits  de  la  societe 
pour  I'avenir  ;  neanmoins  la  convention  qu'il  y  succedera  est  valable  :  c'est  I'avais 
de  I'ancien  Praticien  Masner,  des  associations,  28  a,  33.  (TraiU  du  contrat  de  societe, 
e.  8,  8.  3,  p.  139,  140.) 

The  doctrine  for  which  Pothier  contends,  though  different  from  that  of  Argou 
(Institution  au  droit  Francois,  livr.  3,  ch.  32,  p.  324),  and  Denisart  (voce  societe,  p.  539) 
who  adopt  the  principle  of  the  Digest,  is  established  by  the  Code  Napoleon  {Code  civ. 
art.  1868).  The  law  of  England  imposes  no  restraint  on  the  period  of  partnership,  or 
the  description  of  persons  to  whom,  on  the  death  of  the  original  partners,  the  benefit 
of  the  contract  is  reserved,  Sitiort  v.  .Bari  of  BuU,3  Ves.  212;  11  Ves.657;  1  Doiff,73. 
Balmain  v.  Shore,  9  Va,  600 ;  and  see  Warner  v.  Cunningham^  3  D&w,  76 ;  but 
accordiz^  to  the  doctrine  of  the  text,  without  express  stipulation  to  the  contrary, 
partnership  is  dissolved  by  the  death  of  either  partner ;  the  contract  not  subsisting  for 
the  benefit  of  representatives  ;  Pearce  v.  Chamherlainy  2  Ves.  Sen.  33  ;  Godfrey  v. 
Browning,  ib.  34,  and  other  authorities  cited  in  the  notes  to  the  present  case. 

When  the  number  of  partners  exceeded  two,  the  death  of  one,  efiected  a  dis- 
solution among  the  survivors.  Sed  et  si  consensu  plurium  societas  contracta  sit, 
morte  unius  socii  solvitur,  etai  plures  supersint ;  nisi  in  coeunda  societate  aliter 
convenerit.  Inst.  IU>.  3,  t.  26,  s.  5.  Morte  unius  societas  dissolvitur  etsi  consensu 
onmiumcoita  sit,  plures  vero  supersint,  nisi  in  coeunda  societate  aliter  convenerit. 
Dig.  lib.  17,  t,  2, 1.  66,  s.  9.  La  raison  est,  que  les  qualites  personnelles  de  chacun 
des  associes  entrent  en  consideration  dans  le  contrat  de  societe ;  je  ne  dois  done  pas 
etre  oblige  lorsque  Tun  de  mes  associes  est  mort,  a  demeuier  en  societe  avec  les  autres, 
par  ce  qu'il  se  peut  faire  que  ce  ne  soit  que  par  la  consideration  des  qualites  person- 
nelles de  celui  qui  est  mort,  que  j'ai  vouhi  contracter  la  societe.  Pothier  Traite  du 
Contrat  de  Societe,  c.  8,  s.  3,  p.  ill. 

A  partnership,  without  express  agreement  for  its  continuance,  might  be  dissolved 
by  either  party,  provided  that  the  renunciation  was  bona  fide,  and  seasonable 
(tempestiva).  Bissociamur  renunciatione,  &c.  Dig.  lib.  17,  t.  2,  I.  4.  Tamdiu 
societas  durat,  quamdiu  consensus  partium  integer  perseverat.  Cod.  lib.  4,  (.  37, 
I.  6.  Manet  autem  societas  eousque  donee  in  eodem  consensu  perseveraverint.  At 
cum  aliquis  renunciaverit  societati,  solvitur  societas.  Sed  plane  si  quia  calUde,  in 
hoc  renunciaverit  aocietati,  ut  obveniens  aliquod  lucrum  solus  habeat,  veluti  si 
totorum  bonorum  socius,  cum  ab  aliquo  heres  esset  relictua,  in  hoc  renunciaverit 
aocietati,  ut  hereditatem  aolua  lucrifaceret,  co^tur  hoc  lucrum  communicare.  Jnsi. 
lib.  3,  t.  26,  s.  6.  Labeo  autem  Fosteriorum  Tibris  scripsit,  si  rentmciavent  aocietati 
unus  ex  sociis  eo  tempore  quo  interfuit  socii  non  dirimi  societatem,  committere  eum 
in  pro  socio  actione ;  nam  si  emimus  mancipia,  inita  societate,  deinde  renunctes  mihi 
eo  tempore,  quo  vendere  mancipia  non  expedit,  hoc  casu  quia  deteriorem  causam 
meara  facia,  teneri  te  pro  socio  judicio.  Proculus  hoc  ita  verum  esse,  si  societatis  non 
intersit  dirimi  societatem  :  semper  enim  non  id  quod  privatim  interest  unius  ex  sociis 
servari  solet,  sed  quod  societati  expedit.  Hsec  ita  acoipienda  aunt,  ai  nihil  de  hoc  in 
coeunda  societate  convenit.  Dig.  lib.  17,  t.  2, 1.  65,  s.  6,  and  see  Dig.  lib.  17,  i.  2, 
I.  14, 1.  17,  s.  2, 1.  65.  s.  3,  4. 

The  Editor  is  not  apprised  of  any  direct  authorities  in  the  English  law,  on  the 
diatinction  between  seaaonable  and  unaeasonable  dissolution ;  but  in  one  inatance,  the 
Court  of  Chancery  seema  to  have  aaaumed  jurisdiction  to  qualify  the  right  of  renun- 
ciation, by  reference  to  that  diatinction.  *  An  application  waa  made,  acme  yeus 
ago,  to  the  Court  of  Chancery,  for  an  injunction  to  inhibit  the  Defendanta  from  dis- 
solving a  commercial  partnership  ;  the  other  side  proposed  to  defer  it,  as  not  having 
had  time  to  answer  the  affidavits  ;  but  it  was  insisted,  that  this  was  in  the  nature 
of  an  injunction  to  stay  waste,  and  that  irreparable  damage  might  ensue.  At 
length  the  Court  deferred  it,  the  Defendants  undertaking  not  to  do  any  thing  pre- 
judicial in  the  meantime.  But  no  doubt  arose  concerning  the  general  propriety  of 
finoh.  an  application.   Chavanf  against  Van  Sommer,  in  Chancery,  M.  T-  11  G.  Z" 
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(3  Wooddeson,  Led.  416,  n-).  The  register  contains  the  following  entry  of  the  original 
application  in  this  case.  PeUr  Chavany,  Plaintif! ;  James  Van  Sommer,  and  Others, 
Defendants.  14th  November  1771.  "Whereas  Mr.  Solicitor-General,  of  counsel 
with  the  Plaintifi,  this  day  moved  and  ofiered  divers  reasons  unto  this  Court,  that 
an  injunction  may  issue  to  restrain  the  said  Defendants.  James  Van  Sommer, 
Sec.,  from  dissolving  or  breaking  up  the  co-partnership,  now  carrying  on  between 
the  Plaintiff  and  the  said  Defendants,  &c.  j  or  from  doing  any  act  whatever  tending 
thereto,  and  also  to  restrain  the  said  Defendants,  &c.,  from  selling  or  disposing 
of,  or  joining  in  the  sale,  conveyance,  or  assignment  of  the  leasehold  estate, 
and  interest  belonging  to  the  said  co-partnership,  or  contracting  tor  the  sale  thereof, 
or  joining  in  such  contract,  in  the  presence  of  Mr.  John  Cocks  and  Mr.  Maddock, 
of  counsel  with  the  Defendants,  who  prayed,  that  the  said  notice  might  be  saved  ; 
whereupon,  and  upon  hearing  what  was  alleged  b^  the  counsel  on  both  sides,  it 
is  ordered,  that  the  benefit  of  the  notice  of  the  said  motion  be  saved  till  the  last 
day  of  this  term,  the  Defendants  consenting  not  to  do  any  thing  contrary  to  what 
the  Pluntiff  now  prays,  in  the  meantime,  and  it  is  further  orobred,  that  the  De- 
fendants do  file  their  affidavits  two  days  before."  {Beg.  Lib.  A.  1771,  fd.  6.)  The 
benefit  of  the  notice  was  afterwards  saved  till  the  first  genera]  seal  ensuing  the 
term  (Id.  fol.  7),  and  on  the  25th  of  November,  the  Defendants  obtained  an  order 
for  time  to  answer.  {Id.  fol.  147.)  The  register  has  been  searched  to  the  end 
of  Trinity  term  1775,  without  discovering  any  farther  trace  of  this  cause.  In 
another  case,  the  Court  qualified  the  obligation  to  continue  a  partnership,  by  refer- 
ence to  the  design  of  the  contract ;  and  directing  an  inquiry,  whether  the  business 
could  be  carried  on  according  to  the  true  intent  and  meaning  of  the  articles,  ex- 
pressed a  determination  to  dissolve  the  partnership,  if  the  Master  reported  in  the 
negative.  Baring  v.  Bix,  1  Cox,  213.  Montagu  on  Partnership,  v.  i.  p.  90;  and 
in  Waters  v.  Taylor,  2  Ves.  &  Beam.  299,  Lord  Eldon  declared  a  partnership  dis- 
solved by  the  conduct  of  the  parties,  rendering  it  impossible  to  conduct  the  under- 
taking on  the  terms  stipulated.   See  Denisart  voce  Soeiete,  s.  12,  p.  539. 

It  seems  clear,  that  m  general,  the  Court  of  Chancery,  will  compel  specific  per- 
formance of  an  agreement  for  a  partnership,  Buxton  v.  Lister,  3  Atk.  385 ;  Anon. 
2  Ves.  Sen.  629  ;  but  Lord  Eldon  is  represented  to  have  held,  that  this  doctrine 
is  not  applicable  to  partnerships,  which  may  be  immediately  dissolved,  Hercy  v. 
Birch,  9  Ves.  360.  See  Maddock's  Princ.  d  Pract.  vol.  i.  p.  411,  2d  edit.  This 
distinction,  however,  must  be  received,  it  is  presumed,  not  without  qualification. 
In  many  such  cases,  though  the  partnership  could  be  immediately  dissolved, 
the  performance  of  the  agreement  (like  the  execution  of  a  lease  after  the  expiration 
of  the  term,  see  Nesbitt  v.  Meyer,  1  Swans.  226)  might  be  important,  as  investing 
the  party  with  the  legal  rights,  for  which  he  contracted. 

The  effect  of  the  lunacy  of  a  partner,  as  a  ground  for  a  court  of  equity  to  decree 
a  dissolution  (for  it  seems  clear,  that  lunacy  does  not,like  death,  ipso  faito  dissolve 
the  partnership)  is  not  yet  settled  by  decision ;  Budlestonh  case,  oiX.  2  Ves.  Sen. 
34,  35 ;  Sayer  v.  Bennet,  1  Cox,  107,  1  Montagu  on  Partnership,  notes  p.  16  (in 
that  case,  the  question  was  compromised  before  the  trial  of  the  issue  ;  Mr.  Cox's 
MS3.) ;  the  dictum  of  Lord  Thurlow  in  Adam^  v.  Liardet,  cit.  .2  Ves.  &  Beam. 
300,  304.  Waters  v.  Taylor,  2  Ves.  &  Beam.  303,  304.  It  seems  principally  a 
question  of  circumstances,  to  be  decided  by  reference  to  the  particular  character 
of  the  disease,  as  permanent  or  temporary,  the  terms  of  the  contract,  and  the  nature 
of  the  undertaking,  as  imposing  on  the  lunatic,  an  obligation  of  active  interference, 
for  the  performance  of  which  he  is  disqualified,  or  reserving  to  him  a  right  of 
inspection,  by  the  suspension  of  which  the  safety  of  his  estate  is  hazarded. 

The  following  note  of  HudUston's  case,  no  report  of  which  has  yet  appeared 
in  print,  is  extracted  from  a  manuscript  in  the  possession  of  Mr.  "WiUiam  Blaachurn, 
and  agrees  verbatim  with  the  account  of  that  case  in  Lord  Colchester's  MSS.,  for 
access  to  which,  the  £ditor  is  indebted  to  Mr.  Belt. 

Wrexham  v,  Hudleston. 

(In  Chancery,  Nov.  25,  1734.   Reg.  Lib.  B.  1734,  fd.  57.) 

"  The  case  was,  that  the  Plaintiff  and  Defendant,  and  one  Isaac  SpUlimber, 
in  November  1716.  by  articles,  entered  into  a  partnership  in  the  mercer's 
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trade,  for  seven  years,  from  Michaelmas  1716,  with  a  proviso  in  the  articles,  that 
Hudleston  might,  at  any  time  after  the  first  year,  be  at  liberty  to  withdraw  from 
the  partnership  upon  the  like  terms  and  in  like  manner,  as  upon  the  death  of  a 
partner,  the  executors  or  administrators  of  a  deceased  partner  were,  by  former 
articles  of  partnership  between  one  Reynell  deceased,  and  the  present  partners 
in  1710 ;  and  in  all  other  matters,  the  partnership  of  1716,  was  to  be  carried  on 
in  the  same  manner  as  by  the  agreements  in  the  former  articles  ;  by  which  articles 
it  was  agreed,  that  in  case  any  of  the  partners  died  before  the  expiration  ol  five 
years  {which  was  the  term  they  agreed  upon),  the  executors,  &c.,  of  the  deceased 
partner,  were  to  take  the  share  of  the  deceased  partner  according  to  the  last  account 
stated,  which  was  agreed  to  be  once  a-year  done,  and  the  surviving  partners  were 
to  take  the  whole  stock,  and  pay  the  executors  by  instalments  at  several  days  and 
to  give  bond,  &c. 

It  appeared  that  in  the  new  partnership,  in  the  year  1720,  Plaintiff  Wrexham, 
upon  losses  in  the  S.  S.,  in  Septernber  in  that  year,  became  lunatic,  and  so  continued 
tul  October  1725.  And  in  January  1720,  the  other  partner,  SpUUmber,  died,  and 
thereupon,  in  September  1721,  the  widow  and  executrix  of  SpUtimbert  and  the 
brother,  wife,  and  relations  of  Wrexham,  make  up  an  account  with  Hudleston, 
and  by  deed,  agree  to  dissolve  the  partnership. 

Wrexham,  upon  his  recovery  in  1725,  went  a  journeyman  to  Hudleston,  and 
never  complained  of  the  account,  &c.,  till  filing  this  bill  in  lV32,  by  which  he  prayed 
to  set  aside  the  account  settled  in  Septemher  1721,  and  to  have  an  account  against 
Hudleston,  for  the  partnership,  till  Michaelmas  1723,  according  to  the  articles 
in  1716.  Defendant  Hudleston  as  to  the  account  of  September  1721,  if  there 
appeared  any  errors  therein,  submitted,  the  same  should  be  rectified.  And  upon 
opening  the  cause,  that  matter,  and  every  thing  else  in  difierence  between  the 
Plaintiff  and  Defendant  Hudleston,  were,  by  consent,  referred  to  arbitrators, 
and  the  only  point  reserved  for  the  judgment  of  the  Court  was,  whether  Plaintiff 
should  have  an  account  of  the  two  years  partnership,  from  Mv^hoelmas  1721, 
to  Michaelmas  1723,  as  against  Defendant,  Hudleston. 

And  for  Defendant  it  was  objected,  that  by  the  death  of  S^timber,  and  the 
lunacy  of  Plaintiff,  and  by -proviso  in  the  articles,  the  partoership  was  determined 
in  1721,  &c.  *-  . 

But  Lord  Chancellor  holds,  that  lunacy  does  not  dissolve  the  partnership,  even 
as  to  the  party  incapacitated,  much  leas  as  to  the  rest ;  and  though  in  partnerships 
the  parties  rely  upon  the  mutual  skill  and  assistance  of  each  other,  ^et  that  is  to 
be  understood  subject  to  the  common  accidents  of  life,  as  lunacy  is ;  and  were 
an  incapacity  of  this  kind  to  determine  a  partnership,  why  may  not  any  sickness, 
or  fever,  or  fit  of  the  gout,  &x,A  It  is  true,  lunacy  is  generafly  of  longer  continuance, 
but  yet  is  uncertain,  and  it  may  be  soon,  in  some  cases,  and  in  others  later,  removed. 

As  to  the  determination  of  the  partnership  by  the  death  of  Spiltimber,  His 
Lordship  gave  no  opinion,  whether,  in  case  of  a  partnership  of  three  or  more,  and 
one  dies,  the  whole  partnership  is  dissolved  or  not ;  but  seemed  to  incline  that 
it  was  not,  but  in  the  present  case  held  the  partnership  not  dissolved  by  the  death 
of  SpUtimhert  because,  in  the  first  articles  to  which  the  second  refer,  it  is  provided, 
that  if  one  (rf  the  partners  die,  the  survivor  shall  take  the  whole  stock,  and  pay 
the  executors  by  instalments ;  which  shews  the  intention  that  the  partnership 
should  survive  and  continue  as  to  the  others.  As  to  the  proviso  by  which  Mr. 
Hudleston  had  liberty  to  withdraw  from  the  partnership,  &c.,  that  is  not  for  dis- 
solving the  partnership,  and  by  the  accident  of  Plaintiff's  lunacy  became  impractic- 
able and  imjjossible  to  be  pursued,  &c.  As  to  the  length  of  time,  and  acquiescence 
since  by  Plaintiff,  &c.,  there  is  nothing  but  silence,  and  no  act  done  to  ratify  the 
transactions  during  the  lunacy,  which  were  certainly  null  in  themselves  for  want 
of  sufficient  authority  in  the  parties  transaotiiu;.  And  His  Lordship  deemed  it 
might  seem  hard  upon  Hudleston,  during  the  lunacy,  to  be  at  all  the  hasard, 
&c.,  and  no  profit,  &c. ;  but  it  often  happened  so  in  other  cases  as  of  infants,  &c., 
however  that  it  would  be  reasonable  to  conaider  Hudleston  as  to  his  extraordinary 
trouble,  &c.,  but  His  Lordship  declared  his  judgment,that  the  partnership  accounts 
ought  to  be  curied  on  to  Michaelmas  1723,  the  time  for  determining  it  by  the 
articles ;  and  a?  tp  all  other  matters  the  account,  &c.r  referred  tfi  ^or^  tp  fivp 
arbitrators 


Digitized  by  Google 


1 BWAITS.  581. 


GX  PARTE  PROCTOR 


493 


Nt^e :  His  Lordship  mentioQed  the  ease  of  Mr.  Cambridge  a  few  years  ago, 
who  was  a  lunatic  and  in  partnership,  and  His  Lordship  said  he  thought  the  partner- 
ship there  went  on  during  the  lunacy. 

No  books  or  cases  were  cited,  but  by  Mr.  Floyer  for  Defendant,  Vinn.  Com. 
on  Justvu.  Inst.  I.  3,  tit.  26,  s.  5  ;  B(mai  Loix  Civ.  I.  1,  tit.  8,  s.  5,  and  cases  put 
of  one  parUier's  becoming  bankrupt,  or  feme  partner  mairying,  to  shew  by  wnat 
acta  of  law  partnerships  might  be  dissolved,  &c. 

As  to  tbie  point  of  a  partner  becoming  lunatic,  if  the  partnership  is  not  dissolved, 
it  must  continue  with  all  the  consequences  of  partnenhip,  i.e.  the  lunatic  must 
be  bound  hy  the  debts  and  contracts  of  the  other  partner,  which  might  be  greatly 
to  the  lunatic's  prejudice,  especially  if  he  has  the  greatest  share  in  the  stock,  &c.  ; 
and  to  say  the  partnerahip  is  to  continue  as  to  profit  but  not  to  loss,  is  contrary 
to  the  very  nature  of  partnership,  which  is  a  sharing  in  profit  and  loss,  &c.,  and 
in  fact  is  impracticable  with  respect  to  all  strangers  and  parties  dealing  with  the 
partnership ;  because,  as  to  them,  the  stock  of  the  lunatic  will  be  equally  liable, 
&c.  And  to  the  objection  that  lunacy  is  an  accident,  and  the  act  of  God,  and, 
therefore,  not  to  prejudice  the  party,  &c.,  that  is  true  with  respect  to  saving  con- 
ditions ;  but  yet  if  one  contracts  to  assist  another  with  stock  and  service,  and 
in  conuderation  thereof  is  to  have  a  share  of  the  profits,  &c.,  if  by  the  act  of  God, 
as  lunacy,  &c.,  he  is  disabled  as  to  his  service,  and  by  law  his  share  of  the  stock  is 

Erivileged  from  any  loss  or  ri^,  it  can  never  be  reasonable  or  conscionable,  that 
e  should  nevertheless  have  a  share  of  the  profits  made  by  the  others  sole  service 
and  stock. 

This  reasoning  does  not  hold  where  the  incapacity  is  short,  or  removed  soon, 
but  here  it  was  total,  and  during  the  whole  time  to  come  of  the  partnership  ;  and 
the  decree  seemed  the  harder  in  this  case  because  of  the  great  length  of  time  since 
and  after  the  lunacy  removed,"  &c. 

A  memorandum  in  the  MS.  describes  this  case,  and  others  which  accompany 
it,  as  "  Cases  from  Mr.  Floyer." 

(4)  See  Thornton  v.  Dixon,  3  Bra.  C.  C.  199.  Smith  v.  Smith,  5  Ves.  189.  BeU 
v.  Pfwn,  1  Ves.  453.  Balmain  v.  Shore,  9  Ves.  500.  Stuart  v.  Marquess  of  Bute, 
11  Yes.  665,  666.  Sdkria  v.  Davies,  2  Dow,  242.  TovmseTtd  v.  Devaynes,  1 
Montagu  on  Partnership,  Notes,  p.  97 ;  1  Swans.  508. 


[631]  Ex  parte  Troctor.  (In  the  matter  of  John  Ricuaro  Birch,  a  lunatic.) 

AprU  7, 1818. 

The  committee  of  the  person  of  a  lunatic  not  removed  in  consequence  of  his  bank' 
Tuptcy.  On  a  petition  to  remove  the  committee  of  the  person,  the  Court  (not 
bemg  prevented  by  the  form  of  the  petition  from  grantmg  relief  according  to 
the  nature  of  the  case),  directed  an  inquiry,  whether  the  comfort  of  the  lunatic 
was  sufficiently  provided  for  ;  regard  being  had  to  the  sum  allowed. 

This  petition  prayed  the  removal  of  WUliam  Birch,  the  committee  of  the  person 
of  the  lunatic,  on  the  ground  that  he  had  become  bankrupt,  and  that,  in  the  arrange- 
ments made,  the  comfort  of  the  lunatic  had  not  been  duly  consulted.  The  evidence 
on  the  latter  allegation  was  contradictory. 

Mr.  Hart  and  Mr.  Wingfield,  in  support  of  the  petition,  insisted  that  the  com- 
mittee of  the  person,  having  the  management  of  the  funds  for  the  maintenance 
of  the  lunatic,  was  in  a  situation  of  pecuniary  trust ;  and  relied  on  Ex  parte  MUdmay 
(3  Ves.  2).  In  Smith  v.  Bale  (2  Dick.  631),  a  testamentary  guardian  having  been 
declared  bankrupt,  Lord  Thurlow  directed  a  reference  to  the  Master,  "  to  approve  a 
proper  person  to  have  the  care  of  the  person  of  the  infant  "). 

[632]  Sir  Samuel  Bomilly  for  the  committee.  Bankruptcy  disqualifies  for 
pecuniary,  not  for  personal,  trusts.  The  committee  of  the  person  is  chcwen,  not 
from  the  circumstances  of  his  fortune,  but  from  connection  and  friendship 
with  the  lunatic.  From  such  an  office,  bankruptcy,  unless  under  circumstances  of 
disrepute,  affords  no  reason  for  removal ;  and  many  affidavits  represent  this  person 
as  hurhly  respectable.  He  became  bankrupt  in  November  1816,  has  obtained  his 
certificate,  and  is  now.  therefore,  in  a  situation  in  which  no  objection  could  be 
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made  to  hia  holding  even  a  pecuniary  trust.  In  the  case  cited,  the  bankrupt  had 
not  obtained  his  certificate. 

The  Lord  Chancellor  [Eldon].  The  Court  will  not  remove  a  committee  of  the 
person  merely  because  he  is  a  bankrupt,  whether  he  has  or  has  not  obtained  his 
certificate ;  but  bankruptcy  is  a  circumstance  deserving  particular  attention. 
Even  if  he  has  obtained  his  certificate,  yet  possessing,  perluiipB,  no  funds  but  those 
which  are  given  for  the  maintenance  of  the  lunatic,  the  bankrupt  is  under  a  tempta- 
tion to  appropriate  a  part  to  his  own  support,  instead  of  applying  the  whole  for 
the  bene^t  of  the  lunatic.  In  the  case  cited,  Lord  Loughborough  says,  "  It  does 
not  follow,  that,  if  another  committee  is  appointed,  I  shall  change  the  care  of  the 
personal  attendance  of  the  lunatic  ;  but  they  would  have  the  administration  of  the 
money."  It  is  true,  it  would  not  follow  in  many  cases,  that  the  Court  would  change 
the  custody  of  the  person ;  but  there  are  instances,  in  which  it  might  not  be  practicable 
otherwise  to  secure  the  allowance.  The  Court  [533]  undoubtedly  possesses  a  species 
of  controul  over  the  funds,  if  spent  improperly  by  the  bankrupt  j  but  the  true 
subject  of  consideration  is,  whether  that  hu  been  done  which  is  required  for  the 
comfort  of  the  lunatic.  In  many  cases,  nothing  can  better  promote  that  comfort, 
than  care  to  avoid  changing  the  custody  of  his  person.  The  petition  prays  no 
more  than  the  removal  of  the  committee ;  but  I  am  not  bound  by  the  prayer. 
When  the  physician,  whether  right  or  wrong,  states  that  the  establishment  of  the 
lunatic  is  not  such  as  may  be  alorded  from  £600  a-year,  that  is  one  reason  why 
the  establishment  should  be  reviewed ;  but  when  I  find  that  the  lunatic  has  an 
income  of  £1300  or  £1400,  if  the  physician  is  right  in  his  opinion  that  the  establish- 
ment does  not  provide  for  the  comfort  of  the  lunatic,  but  wrong  in  his  opinion 
that  more  comfort  may  be  afforded  from  £600  a-year,  I  will  not  be  stopped  by  the 
form  of  the  prayer  of  the  petition,  but  will  direct  an  inc^uiry,  whether  the  comfort 
of  the  lunatic  hu  been  sufficiently  provided  for,  regard  bemg  had  to  the  sum  allowed. 

;  Gkrard  v.  Penswick.   April  24,  [1818]i 

[S.  C.  1  Wils.  Ch.  222.] 

An  agent,  defendant  to  a  bill  for  an  account  b^  his  principal,  ordered,  on  motion, 
to  leave  with  his  clerk  in  court,  documents  in  his  possession,  containing  entries 
relating  to  the  cause ;  sealing  up  entries  on  other  subjects,  and  making  affidavit 
that  he  has  sealed  such  entries  only. 

The  Defendant  was  the  steward  and  agent  of  the  Plaintiff,  and  the  bill  prayed 
an  account  of  his  receipts  and  payments  in  that  character,  and  that  he  might 
"  produce  and  deliver  to  the  Flainti:^  all  books,  papers,  and  writings  in  his  custody 
or  power,  relating  to  the  accounts."  The  Defendant  having  left  with  [53C  ^ 
cle»:  in  court  certain  hooks  and  papers  enumerated  in  his  first  answer,  by  a  second 
answer  admitted  that  he  had  in  his  pcusession  other  books  of  account,  containing 
entries  relating,  some  to  his  transactions  as  the  agent  of  the  Plaintiff,  and  others 
to  his  own  private  business.  On  this  day  the  Plaintiff  moved,  that  the  Defendant 
might  produce,  and  leave  with  his  clerk  in  court,  the  books  admitted  by  his  farther 
answer  to  be  in  his  possession. 

Sir  Samuel  Bomilly  and  Mr.  Horne,  in  support  of  the  motion. 

The  Solicitor  General  [GifEord]  and  Mr.  GirdUitone^  against  the  motion.  The 
Defendant  ofiers  inspection  of  the  books  at  his  own  house  in  Liverpool,  in  the 
immediate  neighbourhood  of  the  Plainti^! ;  but  objects  to  the  expense  and  incon- 
venience of  conveying  them  to  London.  They  contain  copies  of  letters,  and  entries 
of  various  transactions,  in  which  the  Plaintifi  has  no  concern,  relating  to  the  private 
business  of  the  Defendant,  or  of  other  persons  for  whom  he  is  agent ;  and  some 
of  them  are  in  daily  use. 

Sir  Samuel  BomUly  in  reply.  The  books  in  question  are  not  the  books  of  a 
tradesman,  containing  the  accounts  of  his  trade  in  general,  but  the  books  of  a  steward, 
in  which  he  was  bound  to  enter  his  transactions  in  that  character.  He  cannot 
privilege  them  by  inserting  entries  on  other  subjects.  Such  entries  he  may  seal 
up  on  oath ;  but  the  Court  never  compels  a  principal  to  attend  at  the  house  of 
his  agent  for  the  purpose  of  inspecting  the  accounts.   There  is  no  evidence  that 
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the  books  are  in  daily  use  :  [636]  the  last  tiansaction  between  these  parties  occurred 
ten  years  ago. 

The  Lord  Chancellor  [Eldon].  There  being  no  aflSdarit  that  the  books  are  in 
daily  use,  the  proper  order  is,  that  the  PlaintifE  shall  lea-re  them  with  his  clerk  in 
court,  sealing  up  those  parts  which  do  not  concern  the  plaintiff,  and  pledging 
himself  by  oath  that  he  has  sealed  up  those  parts  only.  {Campbell  v.  French,  1  Ans^. 

58.) 

"  This  court  doth  order  that  the  Defendant  do,  within  three  weeks,  leave  with  his 
clerk  in  court  in  this  cause,  the  several  books  of  account,  accounts,  letters,  and 
papers,  vouchers  and  writings,  relating  to  the  matters  in  this  cause,  admitted  by  his 
farther  answer  to  be  in  his  possession,  and  the  Plaintiff,  his  clerk  in  court,  agent,  or 
solicitor,  is  to  be  at  liberty  to  inspect  and  peruse  the  same,  and  to  take  copies  thereof, 
or  extracts  therefrom,  as  he  may  be  advised,  at  his  own  exp|ense ;  but  the  said 
Defendant  is  to  be  at  liberty  toseal  up  on  oath  such  partsof  the  8aidseveralbooka,&c., 
as  do  not  in  any  manner  relate  to  the  Plaintiff." 

Reg.  Lib.  A.  1817,  fol.  1038.(1) 

(1)  In  Jones  v.  Potoell,  20th  of  November  1816,  on  a  motion  for  an  attachment 
for  not  leaving  with  the  clerk  in  court,  and  permitting  the  inspection  of,  documents 
pursuant  to  an  order  for  that  purpose,  resisted  on  the  ground  that  the  documents 
contained  passages  not  relating  to  the  questioli,  and  improper  for  inspection,  Lord 
Eldon,  C,  said  tnat  the  Defendants  ought,  on  the  motion  for  an  order  to  inspect,  to 
have  stated  the  existence  of  passages  to  the  discovery  of  which  they  objected,  and 
the  order  would  then  have  been  qualified  as  to  those  paesaees ;  and  his  Lordship, 
though  he  refused  the  application  for  an  attachment,  ordered  the  Defendants  to  pay 
the  coats. — From  Mr.  Merivale's  notes. 

[536]  "  Jones  v.  Potoell,  14th  December  1816.  Whereas  Sir  SamuelBomilly  and 
Mr.  Wray,  of  counsel  for  the  Plaintiffs,  this  day  moved  and  offered  divers  reasons 
unto  this  court,  that  an  attachment  might  be  issued  against  the  Defendants,  or  some 
or  one  of  them,  for  a  contempt  of  this  court,  in  not  leaving  in  the  hands  of  their  clerk 
in  court,  in  this  cause,  certain  books  of  account,  accounts,  &c.,  and  in  not  permitting 
the  Plaintiffs,  their  clerk  in  court,  or  solicitor,  to  inspect,  at  the  accounting-house  of 
the  said  Defendants,  certain  other  books,  or  to  take  copies  of,  or  extracts  from,  all 
or  any  of  the  entries  made  in  the  said  last-menticmed  books,  so  far  as  the  same  relate 
to  the  matters  in  question  in  this  cause,  pursuant  to  an  order  made  in  this  cause, 
dated  the  7th  day  of  August  last ;  or  that  the  Defendants,  or  some  or  one  of  them, 
might  be  ordered,  within  a  week,  to  leave  with  their  clerk  in  court,  in  this  cause,  all 
axid  every  the  books  of  account,  accounts,  &c.,  admitted  by  the  answers  of  the  said 
Defendants,  or  of  any  or  either  of  them,  to  be  in  their,  or  any,  or  either  of  their 
custody,  possession,  or  power,  and  that  the  Plaintiffs,  their  solicitors,  attornies, 
agents,  or  accountants,  might  be  at  liberty  to  inspect,  and  take  copies,  extracts,  or 
abstracts  of  the  same,  and  that  the  Defendants,  or  some  or  one  of  them,  might  pay 
to  the  Plaintiffs  the  coats  of  this  application ;  whereupon,  and  upon  hearing  Mr. 
Leach,  Mr.  Bell,  and  Mr.  Montagu,  of  counsel  for  the  Defendants,  his  Lordship 
doth  not  think  fft  to  make  any  order  upon  this  motion,  but  doth  order,  that  the 
Defendants  do  pay  to  the  Plaintiffs  the  costs  of  this  application  to  be  taxed,  &c." 

Reg.  Lib.  A.  1816,  fol.  277. 


[537]  Savile  t'.  The  Earl  of  Scarborough.   Rolls.   JfarcA  11, 12, 1818. 

[S.  C.  1  Wils.  Ch.  239.] 

Sir  G.  S.  having  devised  certain,  estates  to  H.  L.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  and  like  remainder  to  J.  L.  and  his  sons,  with  proviso,  that 
if  the  title  of  Earl  of  S.  should  descend  to  R.  L.  or  any  of  the  persons  named  in 
remainder,  the  estates  should  go  to  the  person  next  in  remainder,  as  if  the  person 
so  becoming  Karl  were  dead  without  issue  ;  and  having  directed  that  all  his  family 
pictures  in  his  mansion-houses  should  be  heir-looms,  and  be  held  with  his  mansion- 
houses  by  the  person  in  possession  thereof  under  his  will,  and  given  the  use  of  his 
prints  to  0.  for  life,  and  after  his  decease  to  F. ;  bequeathed  to  trustees  all  household 
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goods,  furniture,  glasses,  and  linen,  &o.,  in  bis  numsion-house  (except  the  family 
pictures  and  prints  not  framed),  to  sell  such  parts  as  should  be  in  his  house  (except 
his  family  pictures)  as  they  should  think  proper,  the  other  part,  which  might  be 
thought  worth  keeping,  to  be  removed  to  his  house  at  B.,  and  to  dispose  of,  or  to 
retain,  such  of  his  effects  at  R.  as  they  should  think  proper ;  and  after  his  debts 
should  be  reduced  to  £35,000,  then  as  to  his  family  pictures,  and  such  of  his  effects 
at  R.  as  should  remain  unsold,  in  trust  for  B.  L.  if  living,  for  his  own  proper  use  and 
benefit ;  but  if  he  should  die  without  leaving  issue  male  living,  in  trust  for  J.  L.  or 
such  person  as  should  become  entitled  to  the  possession  of  his  estate  at  R.,  for  the 
same  right  and  interest  as  before  declared  with  r^ard  to  J2.  L.  :  The  family 
pictures  are  heir-loonis,  but  H.  L.  being  alive  when  the  debts  are  reduced  to  £36,000 
becomes  absolutely  entitled  to  the  remaining  personalty. 

Sir  George  Savile,  of  Rufford,  in  the  county  of  NoUingkamy  Baronet,  by  his  will, 
dated  the  IQihot  August  1783, devised  certain  freehold  estates  in  the  counties  of  York 
and  Nottingham,  and  the  bishopric  of  Durkam  (subject  to  two  terms  of  twenty-one 
years  and  500  years),  to  the  use  of  his  nephew  the  Honourable  Richard  Lumley, 
the  second  son  of  his  sister  Barbara  Countess  of  Scarborough,  by  Richard  late  Earl  of 
Scarborough,  for  his  life  ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  his  first  and  other  sons  successively  in  tail  male  ;  remainder  to  the  use 
of  his  nephew,  the  Honourable  J ohn  Lumley,  the  third  son  of  Barbara  Countess  of 
Scarborough,  for  his  life ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  his  first  and  other  sons  successiTely  in  tail  male,  with  remainders  over ; 
and  the  ultimate  remainder  to  the  testator's  right  heirs.  The  vill  contained  a 
proviso,  that  if  the  title  of  "Earl  Scarborough  should  descend  or  come  to  Richard 
Lumley,  or  John  Lumley,  or  to  any  of  the  other  persons  named  in  remainder,  the 
estate  which  he  or  they  should  then  be  entitled  to  in  the  hereditaments  devised  under 
the  will,  should  cease  and  become  void ;  and  the  same  hereditaments  should  im- 
mediately thereupon  go  to  the  person  or  persons  who,  under  the  limit-[638]'fttions 
aforesaid,  should  then  be  next  in  remainder  expectant,  on  the  decease  and  failure  of 
issue  male  of  the  person  to  whom  the  said  title  should  so  descend  or  come,  in  the 
same  manner  as  such  person  or  persons  so  in  remainder  would  take  the  same  by 
virtue  of  the  will,  in  case  be  or  they  to  whom  the  title  of  Earl  of  Scarborough  should 
come  in  posaeBsion,  was  or  were  actually  dead  without  issue.  The  will  th^  em- 
powered the  persons,  who  should  be  successively  entitled  in  possession  under  the 
will,  to  grant  leases  for  any  term  not  exceeding  twenty-one  years,  of  the  hereditaments 
devised,  except  the  mansion-house  at  Rufford. 

The  testator  devised  his  leasehold  mansion-house  in  Leicester-fields,  and  all 
other  his  leasehold  estates,  to  J.  fl".,  J,  M.^  and  G.  M.,  in  trust,  subject  to  the  rents 
reserved  by,  and  the  covenants  contained  in,  the  lease,  for  such  persons,  and  for 
such  estates,  and  subject  to  such  provisos  and  limitations  over,  as  were  before 
exprrased  concerning  his  freehold  estates  in  the  county  of  Nottingham,  or  as  near 
thereto  as  the  nature  of  the  leasehold  estate  would  admit,  to  the  end  that  the  said 
leasehold  premises  might  be  enjoyed  and  go  along  with  the  said  freehold  estates, 
as  long  as  the  rules  of  law  and  equity  wouM  permit. 

The  testator  directed  that  all  his  family  pictures  which,  at  the  time  of  his  decease, 
should  be  in  Us  mansion-houses  at  Rufford  and  Leicester-fields,  or  either  of  them, 
should  be  deemed  and  considered  as  heir-looms,  and  should  descend  and  go,  and  bo 
held  and  enjoyed  with,  his  said  mansion-house,  by  the  person  or  persons  who, 
for  the  time  being,  should  be  in  possession  of,  or  entitled  to,  the  same  mansion- 
houses,  by  virtue  of  his  will ;  and  ne  gave  the  use  of  all  his  prints  not  framed,  and 
books  of  prints,  to  Mr.  Peter  Grandy,  [539]  during  his  life,  and  after  his  decease, 
to  Francis  Ferrand  Fdjambe  ;  and  he  gave  and  bequeathed  to  the  said  J.  H.,J.  M., 
and  G.  M.,  their  executors  and  administrators,  all  the  household  goods,  furniture, 
glasses,  linen,  ^late,  china,  books,  busts,  statues,  pictures,  and  other  ornaments, 
which  at  the  time  of  his  decease  ^ould  be  in  his  said  mansion-houses,  or  either 
(tf  them  (except  the  family  pictures  and  prints  not  framed),  and  also  all  the  stwes 
fA  wines,  and  other  liquors  and  provinons  of  housekeeping,  that  should  at  the  time 
of  his  decease  be  m  his  said  mansion-houses,  or  either  of  them,  and  all  his  carriages 
and  horses,  and  all  his  implements  and  utensils  husbandry  and  gardening  at 
Rufford,  and  all  other  his  live  and  dead  stock  there,  for  the  purposes  following ; 
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that  is  to  BAjy  to  sell  and  dispose  of  such  part  thereof 'as  should  be  in  his  house  m 
Lrieester-fidds  (except  his  family  pictures)  as  they  should  think  proper,  and  the 
other  part  thereof  as  might  be  thought  worth  keeping,  to  be  removed  to  his  house 
at  Bufford  ;  and  also  to  sell  and  dispose  of  such  part  of  his  live  and  dead  stock  and 
effects  at  Rufford  as  they  should  think  proper,  and  to  retain  and  keep  such  part 
of  his  effects  at  Rufford  as  they  should  thing  proper ;  and  when  the  debts  he  should 
owe,  and  the  legacies  he  should  think  fit  to  give  by  any  codicil  or  codicils,  should  be 
reduced  to  £35,000,  then  as  to  his  said  family  pictures,  and  so  much  and  such  part 
of  bis  effects  at  Rufford  as  should  remain  unsold,  in  trust  for  his  said  nephew  Richard 
Lumletf,  in  case  he  should  be  living,  for  his  own  proper  use  and  benefit ;  but  if  his 
said  nephew  Richard  Lumley  shouB  die  before  that  time,  without  leaving  any  issue 
male  of  his  body  lawfully  begotten,  livine  at  the  time  of  his  decease,  or  born  in  due 
time  after,  then  in  trust  for  any  one  of  them,  the  said  John  Lumley,  or  the  several 
other  persons  therein  named,  who  should  become  entitled  to  the  possession  of  his 
Slid  [540]  estate  in  Nottinghamshire,  at  the  expiration  of  the  term  of  twenty-one 
years,  for  such  and  the  same  right  and  interest  as  thereinbefore  declared,  with 
regard  to  his  nephew  Richard  LurrUey,  in  case  he  should  die  without  leaving  any 
issue  male  of  his  body  lawfully  b^otten,  living  at  the  time  of  his  death  ;  the  elder 
of  the  said  younger  sons  of  his  said  sister  the  Countess  of  Scarborough  being  always 
eferred,  and  to  take  before  the  younger  of  them.  The  testator  appointed  /.  n. 
F.  Fdjambe,  J.  M,  and  G.  M.  executors. 

The  testator  died  shortly-  after  the  date  of  his  will,  and  his  debts  having  been 
reduced  to  the  sum  of  £36,000,  Richard  LunUey^  under  an  order  of  Court,  dated 
the  22doiJvly  1789,  entered  into  possession  of  the  estates  in  the  county  of  Notting- 
ham and  in  Leicester-fields ;  and  un^  another  order,  dated  the  18th  of  March 
1793,  he  entered  into  possession  of  the  rest  of  the  estates ;  the  trusU  of  the  terms 
oi  twentr-one  years  and  500  years  having  been  satisfied. 

On  the  5tn  of  September  1807,  by  the  death  of  the  late  Earl  of  Scarborough, 
the  earldom  descended  to  Richard  Luvdey,  and  thereupon  John  LurrUey  having 
(in  pursuance  of  a  proviso  in  the  will)  assumed  the  surname,  and  quartered  the 
arms,  cf  Savile,  became  entitled  to  an  estate  for  life  in  the  freehold  and  leasehold 
premises 

The  testator,  at  the  time  of  his  death,  was  possessed  of  certain  family  pictures 
in  his  mansion-houses  at  Rufford  and  Leicester-ftdds^  and  also  of  certain  nousehold- 
fomiture,  glasses,  plate,  linen,  china,  books,  busts,  statues,  pictures,  and  other 
(nmments,  implements  of  husbandry  and  gardening,  carriages,  horses,  and  live 
and  dead  [64]J  stock,  and  other  articles  mentioned  in  his  will,  and  of  certain  fixtures 
in  or  attached  to  those  houses,  of  very  considerable  value.  Soon  after  hus  death, 
the  executors  sold  such  part  of  these  several  articles  (except  the  family  pictures) 
as  was  necessary  for  the  purposes  of  the  will,  and  retained  the  residue  on  the  trusts 
thereby  declared,  and  in  pursuance  thereof  permitted  Richard  Lurdey  to  enjoy 
the  same,  with  the  mansion-houses.  A  great  part  of  the  household-furniture, 
glasses,  plate,  books,  busts,  statues,  and  pictures,  and  other  articles  bequeathed 
to  J,  H.,  J.  M.,  and  G.  M.,  on  the  trusts  of  the  will,  were  removed  by  Richard 
Lwmley  from  the  house  at  Rufford. 

Ihe  bill  filed  by  the  Honourable  John  Lumley  Savile  against  the  Earl  of  Scar- 
borough, prayed  anaccount  of  all  the  household  furniture  and  other  articles  bequeathed 
to  J.  H.,  J.  Af.,  and  G.  M.,  of  which  the  Defendant  had  had  the  use,  and  of  wnat  part 
had  been  lost,  destroyed,  or  disposed  of  by  him ;  a  declaration  that  the  Plaintiff 
vas  entitled  to  the  use  of  such  several  bequeathed  articles  for  his  life  ;  and  that  the 
Defendant  might  be  decreed  to  account  for  or  restore  to  the  Plaintiff  such  of  them 
as  should  appear  to  have  been  at  any  time  removed  by  him  from  the  mansion- 
houBe  at  Rufford,  or  to  have  been  lost  or  destroyed  by  him  or  applied  to  his  own  use. 

The  Defendant,  by  his  answer,  claimed  under  the  will  to  he  entitled  absolutely 
to  all  the  articles  in  question,  except  the  family  pictures. 

Mr.  Bdl  and  'i&x.  Fepys,  iar  the  Plaintiff.  The  family  pictures  are  unquestionably 
heir-looms :  the  testator  has,  in  express  terms,  declared  them  such  ;  [542]  and  the 
Court  will  not  permit  that  explicit  unequivocal  declaration,  to  be  controlled  by  a 
subsequent  ambiguous  clause.  On  this  point,  liOrd  Hardwicke's  judgment  in 
Trafford  v.  Trafford  (3  Atk.  347)  is  decisive.  The  furniture  and  otner  property 
are  disposed  of  by  the  same  clause  with  the  family  pictures ;  and  the  intention  in 
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the  ioBtance  of  the  pictures  being  clear,  the  Court  will  not  impute,  with  reference 
to  the  other  articles,  a  different  meaning  to  the  same  words  in  the  same  sentence. 
Some  of  these  uticles  being  perishable,  the  testator  confers  on  his  trustees  a  dis- 
cretionary power  of  sale,  in  order  that  such  as  are  unfit  to  be  retained  may  be  sold. 
The  remainder  are  to  be  removed  from  Leicester-fidds  to  his  house  at  Rufford ; 
a  direction  inconsistent  with  the  supposition  that  they  were  to  become  the  absolute 
property  of  the  defendant,  but  explained  by  the  fact  that  the  testator  had  only  a 
leasehold  interest  in  the  house  in  Leicester-fields,  and  designed  to  annex  these  articles 
to  the  inheritance  of  his  settled  estate.  The  reduction  of  the  debts,  to  the  sum  of 
£36,000,  an  event  depending  on  the  discretion  and  management  of  the  trustees, 
ascertained  the  period,  not  at  which  the  absolute  property  was  to  vest,  but  at  which 
the  usufruct  was  to  commence.  The  expression,  that  the  trustees  should  hold  in 
trust  for  the  defendant  and  the  successive  persons  entitled,  demonstrates  that  they 
were  to  take  the  enjoyment  only,  not  the  absolute  dominion.  On  the  opposite  con- 
steuction,if  the  defendant  had  died  before  the  debts  were  reduced  to  £35,000,  leaving 
issue,  these  articles  were  undisposed  of  tor  the  clause  contains  no  gift  to  his  children, 
and  the  persons  in  remainder  were  to  take  only  in  the  event  oi  liis  dying  without 
issue ;  a  most  extraordinary  omission  on  a  subject  about  which  the  testator  was  so 
anxious.  That  clause  proves  t^t  the  testator  understood  that  he  had  not  given  an 
[543]  absolute  interest  to  the  defendant.  In  the  event  specified,  the  same  interest 
whicn  Richard  LunUey  would  have  taken  is  given  to  the  person  succeeding  to  the 
real  estate ;  the  elder  being  always  preferred,  and  to  taKe  before  the  younger  ; 
words  descriptive,  not  of  the  person,  but  of  the  order  of  succession  and  quantity 
of  estate,  denoting  a  series  oi  limited  interests :  the  inference  is  inevitable  that 
Michard  Lwmley's  interest  was  limited  only,  not  absolute.  The  testator  intended 
a  benefit  to  the  issue  of  the  tenants  for  life,  commensurate  with  their  respective 
interests  in  the  real  estate  ;  and  that  intention  can  be  executed  only  hy  annexing 
these  articles  in  the  character  of  heir-looms  to  the  inheritance. 

The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  You  are  entitled  to  present 
another  difficulty ;  suppose,  that  before  the  debts  were  reduced  to  £35,000  the 
Defendant  had  become  Earl  of  Scarborough^  was  he,  having  lost  by  that  succession 
his  title  to  the  estate  at  Rufford,  in  the  event  of  the  reduction,  to  take  the  furniture  ? 

Sir  Arthur  Piggott  and  Mr.  Heald,  for  the  Defendant.  The  Defendant  was  the 
primary  object  of  the  testator's  bounty  :  the  furniture  is  given  to  hixn,  in  the 
actual  event,  for  his  own  use  and  benefit,  without  any  direction  that  it  should  be 
annexed  to  the  inheritance.  Gould  the  testator  intend  that  carriages,  horses, 
wine,  and  linen,  should  be  heir-looms  ?  With  r^ard  to  the  family  pictures,  the 
latter  words  of  the  clause  control  the  former,  and  the  Defendant  is  entitled  to  them 
with  the  rest  of  the  furniture. 

The  Master  of  the  i£oii«  [Sir  Thomas  Plumer].  I  have  no  doubt  on  the  construc- 
tion of  this  will,  ex-[644}^6pt  as  to  the  family  pictures.  The  household  goods 
are  clearly  not  heir-looms.  I  find  nothing  to  unite  those  articles  with  the  preceding 
clause,  which  is  exclusively  confined  to  the  pictures.  The  testator  begins  by  distin- 
guishing with  predilection  the  family  pictures  from  all  the  other  furniture,  ex- 
empting them  from  the  power  of  sale,  meaning  to  perpetuate  them  in  the  famil}-, 
and  denominating  them  heir-looms.  Had  he  intended  to  constitute  other  articles 
heir-looms,  he  would  then  have  expressed  that  intention ;  knowing  how  to  direct 
the  permanent  enjoyment  of  personal  property,  by  giving  to  it  the  character  of  an 
heir-loom,  he  has  given  that  character  to  the  pictures  only.  It  would  be  difficult 
for  the  Court  to  supply  that  denomination  to  other  articles  not  in  the  same  class, 
or  named  in  the  same  sentence,  or  likely  to  be  objects  of  the  same  predilection. 
The  testator  had  evidently  quitted  the  train  of  reasoning  relative  to  heir-looms, 
before  he  proceeded  from  the  family  pictures  to  the  general  furniture  i  and  then, 
selecting  no  particular  articles,  he  commits  the  whole  class  to  the  discretion  of  his 
executors,  expressly  excepting  from  the  power  of  sale  the  family  pictures.  Why 
is  the  Court  to  fetter  personal  property  as  an  heir-loom  by  presumption  and  forced 
inference,  without  any  word  denoting  that  intention,  and  in  the  instance  of  a 
testator,  who,  when  such  was  his  design,  knew  how  to  express  it  1  He  gave  an 
absolute  power  to  sell  every  item  of  furniture,  except  specific  bequests  and  family 
pictures.  Were  the  articles  perpetuated  as  heir-looms  to  be  what  the  executors 
might  happen  to  leave  unsold  %   The  gift,  of  what  remained  unsold  to  Richard 
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latndey,  ia  plainly  expressed ;  a  gift  for  his  own  use  and  benefit  without  qualification. 
It  is  needless,  more  eqiecialiy  in  the  construction  of  an  instrument  which  provides 
very  imperfectly  for  contiiigencies,  to  consider  an  event  which  has  not  occurred, 
his  deatn  before  the  fapecified  period,  [545]  leaving  issue  ;  it  is  sufficient  that  in 
the  actual  event  the  property  is  bequeathed  to  him  for  his  use  and  benefit.  The 
Court  must  give  effect  to  words  admitting  a  clear  interpretation,  with  whatever 
difficulties  attended. 

With  respect  to  all  the  rest  of  the  furniture,  therefore,  I  entertain  no  doubt.  In 
reference  to  the  family  pictures,  the  testator  has  first  expressed  an  intent  that  they 
should  be  heir-looms  ;  and  the  Court,  instead  of  presuming  that  he  had  abandoned 
that  intent,  must,  if  possible,  give  effect  to  it.  I  think,  therefore,  that  the  Court 
may  make  a  distinction,  and  cbclaring  that  an  absolute  interest  passes  in  the  furniture, 
,  may  direct  the  pictures  to  be  enjoyed  as  heir-loonis.  With  regard  to  them,  the  will 
contains  express  words  to  qualify  the  right ;  and  that  qualification  is  still  consistent 
with  the  terms  use  and  benefit.  By  a  similar  reasoning.Xord  Hardtoicke,  in  Trafford 
V.  Trafford,  held  the  general  expressions  restrained.  The  objection,  that  this  con- 
struction imputes  a  difierent  meaning  to  the  same  words,  use  and  benefit,  in  the  same 
clause,  as  giving  an  interest,  qualified  in  one  case,  and  absolute  in  the  other,  is  not 
conclusive  ;  the  testator  having  plainly  expressed  his  intention,  in  one  instance,  to 
give  only  a  limited  interest.  At  present,  therefore,  I  am  of  opinion  that  the  family 
pictures  are  heir-looms,  and  that  the  rest  of  the  furniture  is  the  absolute  property 
of  the  defendant. 

July  7, 1819.  On  this  day  the  cause  was  reheard ;  Mr.  BeU  and  Mr.  Pepys  for  the 
FlaintifE,  Sir  Arihw  PiggoU  and  Mr.  Heald  for  the  Defendant. 

The  Master  of  the  BUls  [Sir  Thcnnas  Plmner],  repeating  the  substance  of  his  former 
judgment,  made  the  following  additional  observations. 

[646]  The  Plaintifi  insists  that  having  become  entitled  under  the  hmitations  of  the 
vdll  to  the  real  property  devised,  he  is  entitled  also  to  certain  personal  property.which 
it  was  the  intention  of  the  testator  to  annex  to  the  real,  so  long  as  the  rules  of  law 
permit.  That  claim,  it  is  incumbent  on  the  Plaintiff  satisfactorily  to  establish. 
A  claim,  which  in  effect  attempts  to  restrain  alienation,  and  permanently  to  give  to 
personalty  the  character  of  annexation  to  realty,  can  be  enforced  only  on  clear 
proof  ;  not  by  doubts  on  the  construction  of  the  will,  or  conjectures  of  intention 
insufficient  to  control  plain  words.  The  whole  of  the  testator's  furniture,  live  and 
dead  stock,  &c.,  is  given  in  the  first  instance  to  trustees,  in  trust  to  sell  all  that  they 
should  think  fit,  with  an  exoeptionj  which  I  shall  presently  notice  ;  the  first  object 
seems  to  have  been  a  sale.  A  discretion  is  committed  to  the  executors  to  retain  such 
part  of  this  property  as  they  shall  consider  worth  Iraeping,  but  subject  to  that, 
the  whole  is  to  be  sold  in  payment  of  the  debts,  which  were  considerable.  It  has 
been  justly  observed  that  the  will  is  drawn  by  a  person  who  perfectly  knew  how  to 
render  personal  property  inalienable,  and  this  clause  begins  with  giving  the 
character  of  heir-looms  to  a  part  of  the  furniture,  the  family  pictures.  The  subject 
of  heir-looms  being  thus  particularly  presented  to  the  testator's  attention,  it  is 
natural  to  suppose  that  he  would  then  give  that  character  to  all  which  he  was  desirous 
to  preserve ;  that  the  would  not  omit  to  unite  with  the  family  pictures  whatever  other 
articles  he  intended  to  remain  with  them,  as  monuments  of  the  antiquity  of  his  family. 
The  pictures  he  has  not  expressly  given,  but  directs  that  they  shall  oe  enjoyed  by  the 
persons  successively  taking  his  estate.  Next  occur  other  articles,  prints  not  framed, 
and  books  of  prints,  which  he  selects  from  among  his  personalty,  and  directs  the  use 
of  them  to  Mr.  Qrandy  for  life,  [547]  &nd  after  his  decease,  to  Mr.  Foljambe,  and 
bestowing  on  them  a  care  which  he  has  not  applied  to  any  other  part  of  his  personalty, 
directs  a  list  to  be  immediately  made,  and  an  undertaking  to  be  signed  by  Mr.  Grandy 
for  their  delivery  on  his  decease.  This  peculiar  care  of  the  family  pictures  and  these 
prints,  contrasted  with  the  general  discretionary  power  entrusted  to  his  executors, 
to  sell  any  part  of  the  rest  for  payment  of  his  debts,  without  any  rule  of  discrimination 
what  should  be  disposed  of  and  what  reserved,  are  little  reconcileable  with  the 
supposed  intention  of  securing  the  permanent  enjoyment  of  both  these  classes  of 
property.  That  discretionary  power  might  be  given  to  the  executors,  in  order  that 
the  first  taker  should  not  have  his  house  stripped  of  live  or  dead  stock,  plate,  or  other 
articles,  which  might  be  more  convenieiitly  retained  than  sold,  and  afiords  no  evidence, 
therefore,  of  a  general  design  to  control  the  particular  words  ;  a  design  to  place  the 
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articles  which  the  executors  might  select  to  be  retained,  on  the  same  basis  with  the 
family  pictures.  Such  an  intention  would  probably  have  produced  identification 
and  description  of  the  articles  intended ;  he  could  not  mean  that  his  executors  should 
determine  what  articles  he  wished  to  be  heir-looms.  But  without  conjecture,  it  is 
enough  to  say,  that  his  purpose  being  expressed  only  as  to  some  articles,  and  dot 
expressed  as  to  others,  the  Court  is  not  at  liberty  to  extend  it  to  the  latter. 

The  form  of  ^t  to  R.  Lumley  is  too  clear  to  aidmit  doubt.  The  words  "  for  his  own 
use  and  benefit,"  are  the  common  language  to  express  the  largest  right  that  can  be 
given  over  personal  property,  and  are  used  throughout  the  will  when  rents  and  profits 
are  to  be  enjoyed  absolutely.  The  word  "  proper,"  introduced  here,  certainly  cannot 
weaken  the  force  of  the  sentence.  There  is  nothing  to  qualify  the  right  of  B,  LumUy, 
sup-(548}~posing  him  to  live  to  enjoy  the  property  at  alt.  It  is  contended  that  as  the 
testator  confessedly  did  not  intend  to  give  the  family  pictures  to  B.  Lurrdey  abso- 
lutely, the  Court  must  construe  the  words  "  his  own  proper  use  and  benefit,"  as  giving 
less  than  an  absolute  interest.  But  it  has  been  fairly  replied,  that  the  effect  of  that 
argument  is  not  to  reduce  the  general  import  of  those  words,  but  to  create  doubts 
whether  the  pictures  should  be  heir-looms  heyond  the  first  taker ;  for  it  is  clear  that 
the  latter  words  of  a  will,  if  not  reconcileable  with  the  earlier,  must  govern  the 
construction.  To  the  family  pictures  the  testator  must  be  understood  as  having 
given  the  character  of  heir-looms,  not  by  the  sentence  in  which  this  phrase  occurs, 
but  by  the  antecedent  words ;  but  no  expressions  qualify  the  phrase,  m  reference  to 
other  articles.  The  pictures  are  the  subject  of  two  clauses,  the  first  conferring  on 
them  alone  the  general  character  of  heir-looms,  the  next  bequeathing  them  with  the 
rest,  to  the  use  and  benefit  of  the  Defendant.  In  Trafford  v.  Tra/  ord  there  could 
be  no  doubt  that  the  clause  was  one  entire  disposition  of  the  severa  articles  nomin- 
ated, rendering  all  heir-looms.  When  the  argument  was  pressed  as  to  the  residue. 
Lord  Hardwiace  says,  the  inference  is  not  correct,  that  because  the  residue  is  given 
to  the  same  individuals,  it  is  also  to  devolve  as  an  heir-loom,  *  for  the  devise  of  the 
"  residue  wants  the  very  clause  which  constitutes  and  makes  the  other  go  as  heir- 
"  looms."  (3  Atk.  349.)  So  I  say  the  bequest  of  the  other  goods  wants  the  very 
words  which  give  to  the  family  pictures  the  character  of  heir-woms. 

But  the  question  remains,  in  what  event  is  any  thing  siven  to  the  Plaintifi  %  By 
the  words  of  the  will,  under  [549]  which  alone  he  claims,  u  i£.  Luredey  died  before  the 
debts  are  reduced  to  £35,000,  and  without  issue,  this  property  then  devolved  among 
the  rest  to  the  Plaintiff ;  but  that  event  has  not  happened  :  R.  Lumley  is  not  dead  : 
how  then  can  the  Plaintiff  now  claim  what  is  given  on  a  contingency  that  has  not 
occurred  1  The  supposed  general  intent  to  transfer  the  right  of  enjoying  this 
property,  to  all  persons  who  were  to  succeed  to  the  real  estate,  is  not  expressed.  If 
m  the  event  of  B.  Lumley  living  and  becoming  Earl  of  Scarborough,  it  was  to  devolve 
to  the  Plaintiff,  why  has  the  testator  not  so  declared  1  The  du-ect  contrary  is  ez- 
preased.  If  B.  Lunuey  should  live  till  the  debts  are  reduced  to  £36,000,  then  whether 
Earl  of  ScarborovLgh  or  not,  he  is  to  take  this  property,  and  it  is  not  to  go  over  unless 
he  dies  without  leaving  children ;  the  other  branches  of  the  family  may  enjoy  the 
estates,  but  nothing  entitles  them  to  enjoy  this  property.  The  words  totally  fail ; 
no  contingency  is  expressed,  in  which  the  Flaintif!  could  acquire  any  interest  in  the 
personalty,  merely  by  acquiring  the  real  estate. 

I  am  of  opinion,  therefore,  that  the  Defendant  is  entitled  to  this  property  abso- 
lutely, and  that  the  PlaintiS  in  the  actual  event  has  no  interest. 

The  bill  was  dismissed  so  far  as  it  sought  an  account  of  the  household  goods, 
furniture,  plate,  linen,  china,  books,  and  of  all  the  articles  bequeathed  by  the  testator 
to  /.  S.,  J.  M.,  and  G.  M.,  upon  the  trusts  of  the  will,  except  the  family  pictures, 
whit^  at  the  time  of  his  decease  were  in  the  mansion-house  at  Bufford  and  Leicester- 
fields,  which  were  declared  heir-looms,  to  descend  and  be  enjoyed  with  the  mansion- 
houses. 

Beg.  Lib.  B.  1818,  fol.  1950. 
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[550]  Brooke  p.  Clabke.  Jlfay2. 1818. 

On  a  bill  for  injunction  against  an  invasion  of  copyright,  and  an  account ;  a  court  of 
law  having  certified  that  the  Plaintiff  had  no  interest  in  the  copyright  in  question, 
the  bill  cannot  be  dismiBsed  on  the  defendant's  motion. 

The  Plaintiff  claimed,  under  an  assignment  made  on  the  12th  of  February  1817, 
the  copyright  in  Mr.  Hargravs's  notes  on  Lord  Coke's  First  Institute.  The  bill, 
alleging  that  the  Defendants  had  lately  published  a  new  edition  of  the  notes,  prayed  an 
injxinction  and  an  account.  On  the  motion  for  an  injunction  {March  13,  25,  1817), 
the  Lord  Chancellor,  doubting  the  title  of  the  Plaintiff,  directed  a  case  for  the  opinion 
of  the  Court  of  King's  Bench  ;  and  the  Judges  having  certified  that  the  Plaintiff  by 
virtue  of  the  assignment,  did  not  take  any  iaterest  in  the  notes  (1  jBom.  dt  Aid.  396), 
the  Defendants  now  moved  to  dismiss  the  bill  with  ccrats. 

Mr.  Hart  in  support  of  the  motion.  The  order  directing  an  issue  was  decretal, 
and  the  certificate  naving  negatived  the  right  on  which  tne  Plaintiffs  insist,  the 
Defendants  are  entitled  to  be  protected  fromlarther  vexation.  On  bills  for  specific 
peHormance  of  contracts,  the  question  of  title  is  decided  under  a  reference  to  the 
Master,  on  motion ;  and  the  Court  compels  the  Plaintiff,  if  the  Master's  report  is 
adverse  to  him,  to  abandon  the  suit,  or  subvert  the  report.  The  same  principle  of 
preventing  the  vexation  of  fruitless  litigation,  on  which  that  practice  is  founded, 
authorises  the  present  application. 

Sir  Samuel  Bomilly,  against  the  motion.  The  order  made  was  not  decretal  but 
interlocutory,  for  the  purpose  of  assisting  the  Court  to  decide  the  [551]  question 
whether  an  injunction  should  be  granted.  The  Plaintiff  claims  an  account  of  the 
copies  sold. 

The  Lord  Chancellor  [EWonl  On  a  bill  for  specific  performance,  in  which  the 
single  question  is,  whether  the  Plaintiff  can  make  a  good  titte,  the  CJourt,  in  modern 
times,  directs  on  motion,  a  reference  to  the  Master  to  inquire  into  the  title.(l)  It 
was  not  till  that  rule  had  been  some  time  established,  that  we  adopted  another 
practice  of  proceeding  on  the  report  by  motion  :  it  was  long  thought  that  the  cause 
must  be  heard  on  farther  directions  I  altered  the  course,  thinking  that  after  the 
first  question  had  been  decided  on  motion,  the  cause  might  be  so  disposed  of.  That 
may  be  considered  as  an  exception. 

In  this  case  the  application  is  for  an  injunction :  I  doubted  the  Plaintiff's  title ; 
but  that  being  a  question  of  law,  a  case  was  directed  for  the  Court  of  King's  Bench. 
The  [552]  Judges  certify  that  the  Plaintiff  has  no  title.  We  have  therefore  advanced 
thus  far,  that  the  Plaintiff  cannot  succeed  in  the  motion  for  an  injunction ;  and 
the  case  stands  as  if  I  had  declsred  my  own  opinion  to  that  effect ;  but  I  fear  that  this 
hUl  cannot  be  dismissed  without  more  delay.  The  cause  may  still  be  broi^ht  to  a 
hearing.  The  person  who  then  presides  here  may  entertain  a  different  opinion  on 
the  question  of  title. 

Motion  refused. 

(1)  That  practice  was  introduced  by  Lord  Thurlow  {diet.  arg.  v.  Shelton, 

1  Ves.  d;  Bea.  617),  on  an  experimental  application  suggested  at  a  consultation  he- 
tveen  Sir  James  Mansfield  andLoTdEldon.  {Eldridge  v.  Porter,  liVes.  1^9.)  Being 
perfectly  established  in  cases  where  it  appears  by  the  answer  {Moss  v.  Mathews, 
3  Vm.  279.  Wright  v.  Bond,  11  Ves.  39.  Todd  v.  Gee,  17  Ves.  278),  or  by  ad- 
mission at  the  bar  before  answer  {Balmanno  v.  iMvUey,  1  Ves.  &  Bea.  224  (see  1  Mer. 
372).  Matthews  v.  Dana,  3  Madd.  470),  that  the  title  is  the  only  subject  of  dispute 
between  the  parties  {Briscoe  v.  Brett,  2  Ves.  db  Bea.  377),  it  does  not  prevail  where  the 

performance  of  the  contract  is  resisted  on  other  grounds.    {Gomperiz  v.  , 

12  Ves.  17.    Blythy.  Elmhirst,  1  Ves.  <&  Bea.  1.    Patonv.  Rogers,  1  Ves.    Bea.  351. 

 V.  Shelton,  1  Ves.  &  Bea.  516.   Lowe  v.  Manners,  1  Mer.  19.    Morgan  v. 

Shaw,  2  Mer.  140,  and  see  Wallinger  v.  Hilbert,  1  Mer.  104.)  The  policy  of  the 
practice  being  questionable  {Eldridge  v.  Porter,  14  Ves.  139),  it  is  not  extended  by 
analogy  ;  and  therefore  a  Defendant  to  a  bill  for  an  account  cannot  on  motion, 
after  answer  submitting  to  account,  obtain  a  reference  to  the  Master  to  take  the 
#c«QUj)t  (Eldridfff  v.  Porter,  and  see  Fvllagar  v.  Clark,  18  Ves*  481.) 
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Penfold  v.  Ramsbottom.   April  1,  [1818], 

The  Defendant  not  appearing  in  support  of  a  demurrer,  the  Court,  on  production 
of  an  affidavit  of  service  of  the  order  for  setting  down  the  demurrer,  will  not 
over-rule  the  demurrer,  but  hear  the  Plaintiff. 

In  the  course  of  an  application  in  this  case,  it  was  stated  that  the  Vice-Chancdlor 
had  over-ruled  the  demurrer  of  one  of  the  Defendants,  not  appearing  when  the  cause 
was  called  on,  on  production  of  an  affidavit  of  service  of  the  order  tor  setting  down 
the  demurrer. 

The  Lord  Chancellor  [E\don].  According  to  strict  practice,  on  a  demurrer,  if 
the  Plaintiff  has  not  an  amdavit  of  service  of  the  order  for  setting  down  the  demurrer, 
the  cause  may  be  struck  out  of  the  paper ;  if  an  affidavit  of  service  is  produced  that 
authorises  the  Court,  in  the  absence  of  the  Defendant,  not  to  over-rule  the  demurrer, 
but  to  hear  the  Plaintiff. 

[553]  Baven  v.  Waite.  RdU.  June  12, 1818. 
[S.  C,  1  Wils.  204.] 

A  sum  being  bequeathed  on  trust,  to  apply  the  interest  towards  the  maintenance 
and  support  of  F.  R.  (separated  from  her  husband,  the  testator's  nephew,  with 
separate  allowance  on  condition  of  maintaining  her  children,  and  assisted  by  a 
voluntary  annuity  from  the  testator  during  his  life),  and  the  maintenance  and 
education  of  her  children  until  the  youngest  should  attain  21,  and  after  that 
event  toF.R.&i  long  as  she  remained  the  wife  or  widow  of  her  present  husband ; 
with  a  direction,  in  ease  of  her  death  or  marriage  before  that  event,  to  the  trustees, 
to  take  the  .children  under  their  care,  F.  R.  is  not  entitled  to  interest  from  the  death 
of  the  testator ;  the  exception  to  the  general  rule,  in  case  of  legacies  by  persons 
in  loco  parentis,  not  extending  in  favour  of  an  adult  legatee,  and  the  will  expressly 
directing  payment  to  certain  annuitants  within  a  year  from  the  testator's  death. 
[See  3  Svxtns.  689  (App.).} 

Frances  Raven  having,  in  1809,  exhibited  articles  of  the  peace  against  her  husband 
J ohn  Raven,  he  executed  a  deed  of  separation,  by  which  some  property  of  the  wife, 
producing  a  small  annual  income,  was  conveyed  in  trust  for  her  separate  use,  she 
agreeing  to  take  upon  herself  the  maintenance  and  education  of  her  six  infant 
children  by  her  husband.  From  the  date  of  the  deed,  the  husband  and  wife  had 
continued  to  live  apart,  the  husband  neither  contributing,  nor  being  in  circum- 
staaces  to  contribute  towards  the  maintenance  of  his  wife  and  children.  The  wife 
being  unable  to  provide  for  their  support,  Josiah  North,  the  husband's  uncle,  assisted 
her  by  the  advance  of  several  sums ;  and  about  the  1st  of  November  1809,  fixed  his 
voluntary  allowance  to  her  at  £60  a-year,  which  he  paid  quuterly  till  has  death, 
on  the  5th.  of  Notfember  1815. 

By  his  will,  dated  the  2d  of  April  1810,  Josiah  North  bequeathed  to  each  of 
the  children  of  his  nephew  John  Raven,  who  should  be  living  at  the  testator's  decease, 
£300,  to  be  paid  as  they  respectively  attained  the  age  of  twenty-one  years ;  directing, 
that  in  case  any  of  them  should  die  under  that  age,  unmarried  and  without  issue, 
their  shares  should  sink  into  the  residuum  of  his  persona!  estate  ;  the  testator  then 
bequeathed  to  John  Waite,  John  Day,  and  Robert  Day  (his  executors  and  devisees 
in  trust),  £1600  upon  trust,  to  place  the  same  at  interest  on  government  or  real 
security,  and  to  pay  and  apply  the  interest  and  proceeds,  from  time  to  time,  [554] 
the  same  shoula  become  due,  for  the  maintenance  and  support  of  Frances  Raven, 
and  the  maintenance,  education,  and  bringing  up  of  all  and  every  her  children, 
until  the  youngest  of  th.em  should  attain  his  or  her  age  of  twenty-one  years ;  and 
from  that  event,  to  pay  the  interest  of  the  said  sum  of  £1600  to  Frawxs  Baven, 
during  such  part  of  her  hfe  as  she  should  remain  the  wife  of  the  said  John  Baven, 
for  her  own  sole  and  separate  use,  and  he  directed  that  her  husband  should  not 
intermeddle  therewith,  neither  should  the  same  be  subject  to  his  debts,  control, 
or  engagements,  and  that  her  receipt  should  be  a  sufficient  discharge  to  his  trustees  ; 
and  in  case  of  the  death  of  John  Raven,  he  directed  his  trustees  to  pay  the  interest  to 
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Frances  Baven  during  such  part  of  her  life  as  she  should  continue  his  widow,  but  in 
case  she  should  die  during  the  life  of  her  husband,  or  in  case  of  his  death  before  her, 
should  intermarry  with  anj  other  person,  then  he  directed  that  his  trustees,  luid 
the  survivor  of  them,  his  executors,  &c.,  should  take  the  said  children  under  their 
sole  care  and  management  (as  it  was  his  express  will  that  John  Baven  should  not 
receive  any  benefit  arising  from  the  sum  of  £1600),  and  apply  the  interest  thereof 
towards  the  maintenance,  education,  and  bringing  upof  all  and  every  thesaid children, 
until  the  youngest  of  them  should  attain  the  age  of  twenty-one  years  ;  and  when 
the  youngest  should  have  attained  that  age,  he  directed  that  the  said  principal  sum 
of  £1600,  and  the  interest  then  due  thereon  (in  case  Frances  Baven  should  be  then 
dead  or  married  again),  should  sink  into  the  residuum  of  his  persona]  estate  for  the 
benefit  of  the  persons  entitled  thereto.  The  testator  also  bequeathed  to  / ohn  Baven 
an  annuity  of  £20  for  his  life,  and  to  other  persons  various  annuities,  with  directions 
for  their  commencement  from  the  first  quarter-day  ensuing  his  death. 

[655]  The  bill  filed  in  behalf  of  Frances  Baven  (by  her  next  friend)  against  the 
executors  of  North,  prayed  a  declaration  that  she  was  entitled  to  the  interest  on  the 
sum  of  £1600  from  the  testator's  death,  and  payment  accordingly- 

Mr.  Bell  and  Mr.  Barber,  for  the  Plaintifi.  The  rule,  that  a  pecuniary  legacy 
bears  interest  only  from  expiration  of  a  year  after  the  death  of  the  testator,  is  subject 
to  various  exceptions.  Legacies  for  the  benefit  of  the  testator's  infant  children, 
Cricket  v-  Dolby  (3  Ves.  10),  or  of  persons  towards  whom  he  stands  in  loco  parentis, 
Acherley  v.  Wheeler  (1  P.  W.  783),  Hill  v.  Hill  (3  Ves.  dt  Bea.  183)  ;  or,  in  general, 
under  circumstances  from  which  the  court  infers  an  intention,  that  the  legacy  should 
be  applied  for  the  support  of  the  legatee,  Beckford  v.  Tobin  (1  Ves.  Sen,  30^,  Tyrrell  v. 
Tyrrell  (4  Ves.  1),  bear  interest  immediately  from  the  testator's  death.  In  this  case, 
the  testator  avowedly  placed  himself  in  loco  parentis  to  the  plaintiff  and  to  her 
children,  allowing  an  annuity  during  his  life,  and  bequeathing  the  legacy  in  question 
expressly  for  their  support.  The  bequest  is  for  the  benefit  of  the  children  as  well 
as  of  their  mother,  and  had  she  died  before  the  testator,  the  children  would  have  been 
indisputably  entitled  to  interest  from  his  death  1  Upon  what  principle  can  their 
claim  be  prejudiced  by  her  participation  t  Lord  Alvanley  expressed  a  decided 
opinion,  that  a  wife  is  within  the  same  exception  as  a  child.  (3  Ves.  16  )  Another 
circumstance  also  exempts  this  case  from  the  general  rule  :  the  capital  of  the  legacy 
is  given,  not  to  the  children,  but  to  the  residuary  legatees,  and  their  title  to  the 
interest  ceases  at  the  age  of  twenty-one.  It  has  been  decided,  that  the  tenant  for 
life  of  a  residue  is  entitled  to  £556]  interest  from  the  death  of  the  testator.  Gibson  v. 
BoU.{l)  The  benefit  given  to  the  children  is  an  annuity  commencing  at  the  testator's 
death. 

Mr.  Fonhlanque  and  Mr.  Blenman,  for  the  Defendants.  None  of  the  exceptions 
to  the  general  rule  comprehend  this  case,  a  legacy  by  a  stranger  to  an  adult.  The 
testator  was  under  no  moral  obligation  to  provide  for  the  objects  of  his  bounty ; 
the  mere  direction  to  apply  the  interest  for  their  maintenance,  will  not  alone  entitle 
the  legatee  to  interest  from  the  death  of  the  testator.  Beckford  v.  Tobin.  The 
benefit  here  is  given  to  the  mother,  not  to  the  children  ;  and  it  has  been  decided, 
that  a  bequest  of  the  interest  of  a  fund,  to  an  individual  who  has  no  child,  for  the 
maintenance  of  her  children,  is  due  to  that  individual  (Hammond  v.  Neame, 
1  Svxina.  35.)  The  mother  being  adult,  this  caae  is  within  the  terms  of  Lowndes  v. 
Lowndes  (16  Ves,  301),  in  which  the  Court  of  Exchequer,  over-ruling  the  dictum 
oi  Lord  Alvanley,  declared  that  the  exception  is  not  extended  to  adults*  The  testator 
has  directed  that  some  annuities,  created  by  hia  will,  should  commence  from  the 
quarter-day  succeeding  his  death  ;  had  he  intended  that  interest  on  this  legacy 
snould  be  payable  before  the  usual  period,  it  is  presumable  that  he  would  in  like 
manner  have  expressed  that  intention. 

The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  My  present  impression  is,  that 
the  Plaintiff  cannot  sustain  her  claim,  either  on  the  language  of  the  will,  on  principle, 
or  on  authority. 

[557]  The  Plaintiff  to  whom  the  legacy  was  primarily  given,  is  adult,  a  wife 
separated  from  her  husband,  with  separate  maintenance,  the  amount  of  which  does  not 
appear,  given  to  her  on  condition  of  maintaining  her  children :  her  situation  in 
life  is  not  in  evidence,  whether  ^e  is  in  circumstances  to  provide  for  herself ;  but 
it  appears,  that  in  addition  to  her  separate  maintenance,  the  testator  allowed  to  her 
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an  annuity  of  £60.  The  question  is,  whether  he  intended  that  interest  should 
commence  on  this  legacy  from  his  death  1  The  undisputed  general  nUe.  that  t 
legacy  carries  interest  onl^  from  the  expiration  of  a  year  alter  the  death  (A  the 
testator,  is  founded  on  thu  reason,  that  interest  is  given  for  non-payment  (rf  the 
legacy  when  due ;  and  iJiat  a  legacy  for  the  payment  of  which  no  other  period  a 
assigned  by  the  will,  is  not  due  till  the  end  of -the  year  :  but  that  general  rule  has 
exceptions ;  and  however  reluctant  the  Court  may  be  to  admit  them,  as  productiTe 
of  litigation,  and  the  difficulty  of  knowing  where  to  stop,  established  and  authorised 
exceptions  must  prevail.  The  first  exception  is  a  specific  legacy,  an  immediate  gift 
of  the  fund  with  all  its  produce.  (Barrvngton  v.  Tristram,  6  Ves.  345.)  'fiiis 
legacy  is  clearly  not  specific.  Another  exception,  which  raises  the  present  question, 
is,  a  legacy  for  the  maintenance  of  the  infant  children  of  the  testator.  The  founda- 
tions of  that  exception  are,  the  natural  obligation  of  the  parent  to  provide  for  hie 
child,  and  the  incompetence  of  the  child  to  give  a  discharge  for  the  principal.  The 
Court,  therefore,  concludes  that  the  parent  has  postponed  payment  <u  the  principal 
in  respect  only  of  this  inability  to  give  a  discharge,  and  infers  an  intention  tW 
interest  shall  be  paid  immediately. 

It  is  unnecessary  here  to  inquire  whether  the  exception  has  not  been  extended 
in  favour  of  children  without  [558]  any  very  solid  ground ;  but  can  any  authority 
be  found  which  carries  the  exc«)tion  further  ?  AU  the  cases  decided  are  cases  of 
infants.  In  Cricket  v.  Dolby  (3  Yes.  16),  the  reasoning  of  Lord  AlvarUey  is  expressly 
confined  to  infants  ;  in  Beckford  v.  Tobim.  (1  Ves.  Sen.  308),  Lord  Hardwicke  founded 
his  decree  on  the  infancy  of  the  legatee  ;  and  in  Hill  v.  Hill  {3  Ves.  &  Bea.  183). 
Sir  William  Grant  recogniied  the  authority  of  Beckford  v.  Tobin,  upon  the  point  of 
infancy,  and  adopted  the  same  principle.  In  Lowndes  v.  Lovmdes  (15  Ves.  301), 
the  Court  of  Exchequer  decided,  that  in  the  case  of  illegitimate  children  infancy  will 
not  authorize  an  exception  to  the  general  rule.  I  own,  I  do  not  see  the  distinction 
between  that  case,  so  far  as  the  Hooks  were  concerned,  and  Beckford  t.  Tobin; 
the  declared  and  principal  purpose  of  the  testator  was  not,  as  by  what  I  cannot  but 
think  a  forced  construction,  the  Court  held,  to  prevent  alienation,  but  to  provide 
maintenance.  There,  however,  under  the  circumstances,  the  Court  refused  to  extend 
the  exception  to  a  legacy  in  favour  of  an  infant';  but  no  case  has  been  produced  in 
which  it  ever  was  extended  to  a  legacy  in  favour  of  an  adult,  thou^  cases  innumer- 
able must  have  occurred  of  legacies  to  persons  aged  and  deorepid,  objects  of  the 
testator's  bounty  during  his  life- 

On  what  principle  could  such  an  exception  in  favour  of  adults  be  foimdedl 
On  necessity  1  But  it  is  said,  that  the  circumstances  of  the  legatee  are  immaterial. 
On  the  terms  "  maintenance  and  support  1 "  What  charm  is  there  in  those  words  1 
In  what  instance  of  an  adult  legatee  have  they  been  held  to  confer  a  right  to  immediate 
interest  9  Neither  reason  nor  authority  extend  the  exception  to  adults.  The 
onhr  instance  in  [559]  which  such  a  doctrine  has  been  countenanced,  is  the  dif^um 
of  Lord  Alvanley  in  Cricket  v.  Dolby,  that "  a  wife  would  come  under  the  same  excep- 
tion as  a  child " ;  but  he  immediately  reduces  the  authority  of  that  dictum,  by 
acknowledging  that  all  his  leamins  and  experience  had  discovered  no  such  case ; 
and  suggesting,  that  it  could  hardly  ever  happen  that  a  wife  has  not  some  other 
provision.  Lord  Alvanley  adds,  "  and  that  may  make  a  difierence  in  the  case  of  a 
child " ;  intimating,  that  the  claim  of  a  wife  partially  provided  for  might  be  dis- 
tinguished from  the  claim  of  a  child. 

Opposed  to  the  dictum  of  Lord  Alvanley  thus  qualified,  is  the  direct  decision 
on  the  point  by  the  Court  of  Bbcchequer  in  Lotondes  v.  Lowndes  ;  a  decision  which 
was  unanimous,  and  pronounced  after  having  been  suspended  from  a  deference 
to  the  dictum  of  Lord  AlvcaUey,  and  for  tlie  purpose  of'  maturely  considering  it. 
The  extension  of  the  exception  to  an  adult  is  therefore  negatived  by  the  latest,  or 
rather  the  only,  decision  on  the  subject.  The  present  is  the  case  of  an  adult,  and 
an  adult  partially  provided  for  :  the  husband  of  the  Plaintiff  haa  actually  made 
a  provision  for  her  and  her  children.  For  any  thing  that  appears  to  the  Court, 
she  may  be  in  affluent  circumstances. 

No  expression  in  the  will  indicates  the  intention  for  which  the  Plaintiff  con- 
tends. The  disposition  in  favour  of  the  annuitants  shews  that  the  testator  kneir 
how  to  direct  an  immediate  provision  when  such  was  his  meaning.  Had  be 
entertained  that  intention  in  favour  of  the  Plaintifi,  would  he  not  have  declared 
it,  and  inserted  a  direction  for  the  payment  <^  intereit  from  bis  death  1 
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It  18  then  insisted,  th&fc  this  is  a  provision  for  the  joint  [560]  benefit  of  an  adult 
parent  and  her  infant  children ;  and  that  the  exception  in  favour  of  the  infants 
must  prevail.  But  the  gift  here  is  to  the  mother,  to  enable  her  to  maintain  herself 
and  her  children,  and  the  legacy  is  payable  to  her  during  her  life ;  after  her  death, 
indeed,  the  trustees  are  to  apply  it  for  the  maintenance  of  the  children,  but  the 
mother  is  the  primary  object  oi  the  testator's  bounty.  Such  a  gift  cannot  form 
an  exception  to  the  rule. 

The  only  remaining  argument  is,  that  if  the  Plaintiff  had  died  in  the  life  of  the 
testator,  the  children  would  have  been  the  immediate  objects  of  this  bequest.  But 
supposing  that  the  legacy  had  been  given  to  an  affluent  individual  for  life,  with 
remainder  to  the  chilcuren,  the  general  rule  evidmtly  could  not  be  affected  by  the 
death  of  that  individual  in  the  life  of  the  testator.  The  will  must  be  construed 
as  it  stands,  not  as  afiected  by  events  :  the  rule  cannot  change  with  subsequent 
accidents,  beeause  it  depends  on  the  intent  of  the  testator ;  that  is,  the  intent  with 
which  the  will  was  written,  and  according  to  the  state  of  circumstances  at  that 
time. 

Neither  the  principle  of  the  rule,  and  of  the  exceptions,  therefore,  nor  the  terms 
of  the  will,  support  the  Plaintiff's  claim.  I  cannot  carry  the  exception  beyond 
the  authorities,  and  introduce  a  new  case  in  which  the  rule  is  to  be  relazed.(2) 

[561]  Bill  dismused  ;  costs  to  be  paid  from  the  residuary  estate. 

Beg.  Lib.  B.  1817,  fol.  1398. 

(1)  7  Ves.  89.  And  see  Francis  v.  Young,  9  Ve$.  563.  But  it  has  since  been 
decided  by  the  present  Vice  Chancellor,  that  a  residuary  legatee  for  life  is  not  entitled 
to  interest  until  the  expiration  of  a  year  from  the  death  of  the  testator.  Stott  v. 
HoUingworth,  3  Madd.  161. 

(2)  In  Stent  v.  Robinson,  12  Ves.  461,  Sir  William  Grant  refused  to  extend 
the  exception  to  the  case  of  a  wife,  remarking  that  Lord  Alvanley's  dictum  is  un- 
supported by  authority,  notwithstanding  the  numerous  instances  of  Wacies  to 
adultB.  The  following  case,  cited  by  Mr.  Maddo^y  Prine.  and  Pract.  of  Chancery, 
vol.  ii.  p.  84,  is  taken  from  a  manuscript  in  the  possession  of  the  Editor. 

Pett  V.  Fellows  and  Others.   In  Cane.   Michaelmas,  8  Geo.  2,  1733. 

The  testatrix  bequeathed  to  her  cousin  Phineas  Pett,  the  sum  of  £100,  to  her 
cousin  Peter  Pett,  £200,  to  her  cousin  Elieabeth  Pett,  £1000  ;  "  and  m  case  any  of 
the  aforesaid  three  children,  Phineas,  Peter,  or  Elieabeth,  shall  die  before  the  age 
of  twenty-one,  my  intention  being  that  their  legacies  shall  be  paid  when  they  respec- 
tively attain  those  years,  his  or  her  legacy  shall  be  equally  divided  between  the 
survivors ;  and  in  case  two  of  them  shall  die  before  the  age  of  twenty-one,  then 
the  whole  shall  go  to  the  survivor.  I  also  give  a  power  to  my  executors  to  apply 
any  part  of  the  aforesaid  legacies  towards  the  maintenance  or  education  of  the 
aforesaid  three  children,  during  their  minority,  as  in  their  discretion  they  shall 
think  fit."  The  question  arising  upon  this  will  was,  whether  the  legacies  should 
carry  interest,  and  if  so,  from  what  time  1 

The  Lord  Ghcmcellor.  It  plainly  appears  that  the  testatrix  intended  these  legacies 
should  carry  interest,  and  that  she  made  them  payable  at  twenty-one  years  m  age, 
for  no  other  reason  than  that  if  one  of  them  died,  hu  legacy  might  go  to  the  sur- 
vivors. It  is  a  general  rule,  that  legacies  do  not  of  their  own  nature  carry  interest 
till  default  is  made  in  payment ;  if  of  an  indefinite  legacy,  from  a  year  after  the  death 
of  the  testator  ;  if  made  payable  at  a  future  day,  then  to  carry  interest  from  such 
time  of  payment  :  but  this  is  in  case  of  strangers  only  ;  for  in  case  of  a  child  un- 
provided for,  the  legacy  shall  carry  interest  from  the  death  of  the  father  or  mother 
who  gave  it.  In  the  present  case,  the  legatees  are  called  cousins,  and  it  is  [582]  ad- 
mitted in  the  answer  that  they  had  no  other  subsistence. 

Therefore  decreed,  that  the  executors  should  be  accountable  for  interest,  from 
the  death  of  the  testatrix,  and  that  what  had  been  paid  for  education  and  main- 
tenance should  be  deducted,  and  what  remained  should  be  placed  out  in  the  funds 
till  the  legatees  came  of  age,  and  then  to  apply  to  the  Court  to  have  them  paid. 

It  was  said  at  the  bar,  that  the  late  Attorney-General  and  Mr.  Mead  had  given 
their  opinion  that  these  legacies  would  not  carry  interest. 
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Barksdale  v.  Gilliat.   May  2\,  [IBIS]. 

[Cf.  In  re  CoLles's  WtJZ,  1869,  L.  R.  8  Eq.  271.] 

A  testator  having  directed  legacies  to  be  paid  at  the  expiration  of  six  months  after 
his  decease,  without  deduction,  the  legatees  are  entitled  to  the  full  amount,  and 
the  legacy  duty  must  be  paid  by  the  executors. 

By  bis  will,  dated  the  20th  of  Deumher  1814,  Thomas  Dent  bequeathed,  among 
other  pecuniary  legacies,  £500  to  the  Plaintiff.  The  will  contained  the  following 
clause  :  "  I  desire  my  executors  to  make  payment  of  all  the  legacies,  including 
the  charitable  donations  or  legacies,  without  any  deduction,  as  given  and  bequeathed 
in  this  my  will,  at  the  expiration  of  six  months  from  the  time  of  my  decease,  or 
sooner  if  convenient :  and  I  desire  they  will  make  sale  of  my  property,  my  fifty- 
four  shares  in  the  Commercial  Docks,  my  forty  shares  in  the  f^t  London  Water- 
works, and  all  the  shares  I  have  or  may  have  in  the  Banks  of  Virginia^  and  likewise 
my  stock  or  property  in  the  British  funds,  and  all  other  propertjr  I  have  or  may 
hereafter  possess,  for  that  purpose.  A  list  of  all  my  property  at  this  time,  or  rather 
a  statement  of  the  presumed  amount  of  the  [563]  same,  is  left  with  this  will,  being 
about  £40,000  sterling.  I  do  hereby  direct  that  my  said  executors  shall  make 
payment  of  my  debts,  if  any,  my  funeral  expenses,  stamp-duty,  and  charges  of 
proving  this  my  will,  and  all  other  charges  or  expenses  whatsoever,  out  of  the  surplus 
which  may  remain,  or  residue  of  my  effects." 

With  the  testator's  will  was  enclosed  a  writing,  dated  21st  of  December  1814, 
in  these  words  :  "  Private  remarks  relative  to  my  will.  My  property,  by  an  esti- 
mate, I  have  made  out  and  left  with  my  private  papers,  exclusive  of  interest  and 
dividends,  which  may  be  received,  will  be  about  £40,000  or  £41,000 ;  the  different 
sums  left  in  my  will  amount  to  £36,700  sterling.  When  the  Commercial  Dock 
shares,  the  East  London  Waterworks  shares,  the  Virginia  Bank  stock,  and  my 
property  in  the  British  funds  are  sold,  my  executors  will  be  enabled  to  pay  the 
legacies  and  donations  within  the  time  stated,  and  have  a  surplus  of  about  £3000. 
Out  of  this  surplus  sum  is  to  be  paid  my  debts  (if  any),  the  stamp-duty,  and  expense 
of  proving  my  will,  funeral  and  all  other  expenses.  T.  C.  and  Co.'b  note  for  £3000, 
can  be  paid  to  T.  C.  as  his  legacy.  In  addition  to  the  surplus  above  stated,  are 
debts  due  to  me  in  Virginia,  North  Carolina,  &c.,  G.  J.  of  Petersburg,  Virginia, 
is  agent,  having  the  books,  bonds,  and  accounts,  and  acting  imder  a  power  of 
attorney.  The  presumed  value  of  these  debts  ia  4000  dollars.  The  residue  of  my 
effects  when  all  the  payments  are  made,  and  all  the  claims  are  paid,  is  to  be  equally 
divided  among  my  executors." 

Soon  after  the  death  of  the  testator,  one  of  the  executors  proved  the  will,  together 
with  the  testamentary  paper.  After  payment  of  the  testator's  debts,  a  surplus 
remained  more  than  sufficient  to  satisfy  all  his  legacies  [664]  bequests,  his 
property  having  been  considerably  augmented  since  the  date  of  the  will,  by  the  rise 
of  the  public  funds  of  this  country. 

The  bill  filed  against  the  executors  prayed  payment  of  the  legacy  oi£500,  without 
deduction.   The  defendants  insisted  on  deducting  the  legacy  duty. 

On  this  dav  the  Plaintiff  moved,  that  the  D^endants  might  oe  ordered  to  pay 
the  legacy  without  deduction. 

Mr.  Bell  and  Mr.  Boupel,  in  support  of  the  motion,  relied  on  the  terms "  without 
deduction,"  which,  if  the  executors  were  allowed  to  deduct  the  legacy-duty,  would 
become  nugatory. 

Sir  Samuel  Romilly  and  Mr.  Clason,  against  the  motion.  The  legacy-duty, 
although  for  the  prevention  of  fraud  the  legislature  has  required  it  to  be  paid  by 
the  executor,  is  not  a  deduction  from  the  legacy,  but  a  charge  upon  the  legatee 
after  payment  of  the  legacy.  The  testator  has  specified  the  charges  which  he  meant 
his  executors  to  defray,  the  stamp-duty,  and  expenses  of  proving  his  will.  If  the 
executors  are  to  pay  the  legacy-duty,  in  addition  to  the  legacy,  the  amount  of  the 
testator's  estate  at  his  death  would  not  be  sufficient  to  pay  all  the  legacies ;  and 
the  additional  sum  will  itself  be  subject  to  duty,  the  payment  not  being  es^iressly 
directed  in  terms  required  for  the  purpose  of  exemption,  by  stat.  36  Geo.  3,  c.  62,  §  21. 

The  Txn-if  Chancellor  [Eldon].   Tt  seems  admitted,  that  unless  some  qualified 
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construction  can  be  put  on  the  words  "  without  deduction,"  [666]  the  will  ought 
to  be  construed  as  directing  payment  of  the  legacies  without  deduction  of  the  legacy- 
duty,  as  between  the  pecuniary  and  residuary  legatees.  It  is  contended,  first, 
that  the  legacies  being  payable  at  the  end  of  six  months,  the  words  "  without  deduc- 
tion "  mean  payment  of  the  full  amount,  without  any  allowance  on  account  of 
payment  before  the  expiration  of  the  usual  period,  a  year  :  that  the  executors 
were  to  pay,  at  the  earlier  period  assigned,  as  much  as  would  otherwise  have  been 
payable  at  the  ordinary  time.  The  difficulty  of  that  argument  consists  in  this, 
that  the  same  construction  must  have  been  adopted,  if  the  will  had  not  contained 
the  words  "  without  deduction " ;  because,  with  or  without  those  words,  a  duty  is 
imposed  on  the  executors  of  making  parent  at  the  end  of  six  months,  or  sooner, 
if  the  funds  could  be  conveniently  apphed.  It  struck  me,  that  the  li^atees  living 
in  distant  parts,  some  in  Philadelphia,  &o.,  the  meaning  of  the  testator  mi^t  be, 
that  their  legacies  should  be  paid  without  any  charge  in  respect  of  the  difficulty 
of  making  payment  among  individuals  so  resident ;  on  reconsideration,  I  think 
that  argument  rests  too  much  on  conjecture. 

The  case  amounts  to  this  :  the  testator,  shewing  that  he  is  estimating  the  amount 
of  his  property,  and  its  adequacy  to  the  payments  which  he  directs,  the  Court  is 
competent  to  examine  the  proportion  of  that  property  to  those  demands.  Calcula- 
tions of  property  are  clearly  evidence  in  a  case  in  which  the  testator  has  stated  on 
his  will,  how,  as  he  imagines,  his  property  will  stand,  after  the  dispositions  which 
he  has  made ;  and  if,  by  the  testamentary  paper  annexed  to  his  will,  he  had  shewn 
that  the  funds  would  not  be  sufficient  to  pay  the  legacies  and  the  legacy-duty,  the 
legacies  must  be  ^id,  chaiving  the  duty.  As  far,  however,  as  I  am  master  of 
figures,  I  cannot  discover  that ;  and,  therefore,  though  [666]  I  have  a  suspicion 
tb^t  the  testator  intended  that  the  legacy-duty  should  be  deducted,  my  opmion, 
subject  to  considerable  doubt,  is,  that  these  legacies  must  be  paid  without  deduction 
of  the  l^acy-duty. 

Skrymsher  p.  Noethcotk   Rolls.   June  12,  July  8,  15,  [1818]. 

[S.  C.  1  Wils.  Ch.  248.   Inapplicable,  In  re  Judkin's  Trusts,  1884,  25  Ch.  D.  750. 
Doubted.  In  re  Parker,  [1901]  1  Ch.  408.] 

A  testator  having,  by  his  will,  directed  his  executors  to  transfer  £500,  part  of  his 
residuary  estate,  to  H.  N.,'  and  made  a  specific  disposition  of  the  other  parts,  and 
having  afterwards  drawn  a  pen  through  the  name  of  H.  N.,  and  by  a  codicil 
declared  that  he  razed  her  name  out  of  his  will  with  his  own  hand  ;  the  £500 
belong,  as  undisposed  of,  to  his  next  of  kin.  The  costs  of  ascertaining  the  right 
to  that  sum,  paid  thereout,  in  exemption  of  the  general  residue. 

By  his  will,  dated  the  19th  of  June  1794,  Simeon  Coley,  after  a  direction  for  the 
payment  of  his  debts  and  some  pecuniary  legacies  (including  £10  to  each  of  his  execu- 
tors for  their  trouble  in  executing  the  trusts  of  his  will),  bequeathed  to  trustees  all 
the  residue  of  his  estate  and  effects,  upon  trust  to  sell  and  convert  into  money  such 
parts  as  should  not  consist  of  money,  and  invest  the  same,  together  with  all  the  rest 
of  his  estate  and  efiects  not  already  invested  in  the  funds,  in  the  purchase  of  5  per  cent. 
Bank  annuities,  and  to  stand  possessed  of  all  his  said  estate  and  efiects,  and  of  the 
funds  and  securities  for  the  same,  upon  trust  to  pay  the  dividends  and  annual  produce 
between  his  two  daughters,  Elizabeth  Amelia  Cdey  and  Helen  Coley,  in  equal  pro- 
portions for  their  separate  use,  during  their  respective  lives,  and  after  the  respective 
decease  of  his  said  daughters  as  to  their  respective  half  parte,  in  trust  for  all  and 
every  their  children,  who  being  sons,  should  attain  twenty-one,  or  being  daughters, 
should  attain  twenty-one  or  be  married.  The  will  then  proceeded  thus  :  "  And  in 
case  of  and  after  the  death  of  either  of  my  said  daughters,  Elizabeth  and  Helen  Coley, 
without  leaving  any  issue  entitled,  or  who  shall  live  to  become  entitled,  to  the  half 
part  or  share  of  her  so  dying,  then  as  to  the  [567]  half  part  or  share  of  her  whose 
issue  shall  so  fail,  upon  trust  to  pay  or  transfer  £800  6  per  cerU.  Bank  annuities, 
part  of  such  moiety,  unto  my  son  Simeon  CoUy,  his  executors  and  administrators, 
and  upon  tnut  to  pay  or  transfer  £600  like  annuities,  other  part  of  such  moiety, 
unto  my  "  daughter  Hannah  Northcote^  wife  of  Thomas  Northeote,  of  Piety-street " 
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{N<^ :  In  the  original  will,  a  pen  had  been  drsim  through  the  words  printed 
between  inrerted  oonunas),  in  the  parish  ci  St.  James,  Clerkenwdl,  in  the  county  of 
Middlesex,  goldsmith,  her  executors  and  administrstoTs,  and  upon  trust  to  pay  and 
apply  the  interest,  dividends,  and  annual  produce  of  the  remainiog  part  of  such 
last-mentioned  moiety,"  for  the  separate  use  of  the  surTivor  of  his  two  daughters 
during  her  life,  in  the  same  manner  as  her  original  moiety  ;  and  after  the  death  of 
the  survivor,  the  remainder  of  the  moiety  of  his  daughter  first  dying  without  issue, 
and  the  original  moiety  of  the  survivor,  to  be  in  trust  for  the  children  of  the  survivor, 
in  the  same  manner  as  their  mother's  original  moiety  ;  and  in  case  of,  and  after  the 
decease  of  the  survivor  of  his  daughters  Elizaheth  and  Helen,  without  leaving  any 
issue  who  should  live  to  become  entitled  to  the  said  trust  monies,  he  bequeathed 
one  moiety  of  all  the  residue  of  the  trust  monies  to  his  son  Simeon  CdUyt  his  executors, 
&o.,  absomtely,  and  the  other  moiety  "  unto  my  said  daughter  HwfMah  Northc<Ax  ' 
(Note :  In  the  original  will,  a  pen  had  been  drawn  through  the  words  printed 
between  inverted  commas),  her  executors,  &c.,  absolutely.  The  testator  then  ap- 
pointed J ohn  Swertner,  and  his  son  Simeon  Cdey,  joint  executors. 

A  codicil,  executed  by  the  testator  on  the  7th  of  June  1798,  contained  the 
following  clause :  "  I  rased  the  name  of  Northcote  out  of  my  will  with  my  own 
hand.   S.  Coley." 

[668]  On  the  22d  of  June  1798,  the  testator  died,  leaving  a  son,  Simeon  Coley, 
ana  three  daughters,  Hannah  Northcote,  Eliz<ibeth  Amelia  Coley,  and  Helen  Coley, 
his  next  of  kin.  Helen  Coley  died  on  the  3d  of  August  1815,  unmarried,  having 
attained  twenty-one.  By  her  will,  dated  the  29th  ol  July  preceding,  she  gave  the 
whole  of  her  property  to  her  sister  Elieaheth  Amelia  Burrow  (formerly  Coley), 
without  naming  any  executor.  On  the  13th  of  January  1811,  Simeon  Coley,  the 
son,  died,  having  by  his  will,  dated  the  13th  of  March  1808,  given  all  sums  of  money 
and  other  property  to  which,  at  the  time  of  his  decease,  he  should  be  entitled  under 
the  will  of  his  father,  and  the  stocks,  funds,  and  securities,  in  which  such  sums  of 
money  and  other  property  should  be  then  invested,  to  Christian  Ignatius  Latrobe, 
J  ohn  Lewis  Wollin,  and  John  Clarke,  in  trust  for  his  two  daughtera,  Frances  Eliza- 
beth (afterwards  married  to  John  Skrymsher),  and  Ann  Amelia  (afterwards  married  to 
William  Croft  Fish),  equally,  to  be  vested  at  their  respective  ages  of  twenty-one 
years. 

The  bill  filed  by  Skrymsher  and  Fish,  and  their  respective  wives,  against  the 
trustees  named  in  the  will  of  Simson  Coley,  the  youn^,  Hannah  Northcote^  and 
Elisabeth  Amelia  Burrow,  prayed  a  declaration  of  the  rights  of  the  parties  claiming 
under  the  wills  of  the  father  and  the  son.  The  question  argued  at  the  hearing  was, 
who  were  entitled  to  the  sum  of  £600  five  per  cent,  bank  annuities,  part  of  Helen 
Coley^s  moiety  of  the  residuary  estate  of  her  father,  given  in  the  event  of  her  death 
without  issue,  to  Hannah  Northcote,  whose  name  the  testator  afterwards  erased. 

Mr.  Trower  and  Mr.  Maddock  for  the  Plaintiffs,  Mr.  [569]  Hart  and  Mr.  Hone 
for  Hannah  Northcote,  and  Mr.  Bell  for  the  executors  of  the  son.  The  bequest  of 
the  sum  of  £500  stock,  was  revoked  by  the  erasure  of  the  name  of  the  legatee,  and 
no  other  disposition  of  it  being  contained  in  the  will,  that  sum  passes  as  undisposed 
of  to  the  next  of  kin.  In  this  respect  a  residuary  bequest  differs  from  every  other. 
A  specific  or  pecuniary  legacy  being  revoked,  or,  from  whatever  cause,  failii^, 
becomes  a  part  of  the  residue  for  the  benefit  of  the  residuary  legatee  ;  but  if  a  gift 
of  some  portion  of  the  residue  itself  fuLa,  the  residue  being  given  as  in  this  instance, 
in  distinct  shares,  the  share  so  failing  will  not  accrue  to  the  remaining  shares,  but 
belongs  as  undisposed  of  to  the  next  of  kin.  Bagwll  v.  Dry  (1  P.  Wms.  700,  and 
see  the  cases  cited  by  Mr.  Cox,  n.  2),  Page  v.  Page  (2  P.  Wms.  489  ;  Str.  820  ;  Mos. 
42).  In  Leake  v.  Robinson  (2  Mer.  363  ;  see  p.  392),  Sir  William  Grant  observing, 
that "  with  regard  to  personal  estate,  every  thing  which  is  ill  given  by  the  will  falls 
into  the  residue,  and  that  it  must  be  a  very  peciiliar  case  indeed  in  which  there  can 
at  once  be  a  residuary  clause,  and  a  partial  intestacy,"  subjoins  the  qualification, 
"  unless  some  part  of  the  residue  itself  be  ill  given."  In  Cnsswell  v.  Cheslyn 
(2  Eden,  123),  the  testator  having  by  his  will  given  his  residuary  estate  among  his 
three  children,  equally  as  tenants  in  common,  by  a  codicil  revoked  the  appoint- 
ment of  one  of  the  residuary  l^atees,  giving  to  her  a  pecuniary  l^acy.  Lord 
^Northington  declared  that  her  share  belonged,  not  to  the  other  remduary  legatees, 
but  to  the  next  of  kin  ;  and  his  decree  was  affirmed  in  the  House  of  Lords.  (Cheslyn 
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T.  Creaawell,  3  Bro.  P.  C.  ed.  TonU.  246.)  The  objection  to  that  decision  suggested 
by  a  high  legal  au-[570]-thority  (Serjeant  Hill,  ap,  2  Eden^  126,  n.),  is  not  applicable 
to  the  present  case  ;  the  words  of  gift  or  declaration  of  trust  remaining  in  this  will, 
and  nothing  being  erased  but  the  name  of  the  legatee. 

Mr.  Parker  for  Mrs.  Burrow.  The  testator  having  erased  the  name  of  Hannah 
Northcote  from  his  will,  and  by  his  codicil  recognised  the  erasure,  denoted  an  intention 
wholly  to  reToke  and  annul  the  gift  to  her.  The  will,  therefore,  must  be  read 
as  if  that  clause  had  never  been  inserted  in  it.  No  reason  is  assigned  for  imputine 
to  the  testator  the  design  to  die  intestate  as  to  thu  stock.  The  wiU  and  oodicu  stand 
as  if  the  bequest,  whitm  is  revoked,  had  never  been  expressed  ;  and  under  the  will 
so  framed  Mrs.  Burrow,  in  addition  to  her  share  of  the  capital  of  the  £600  stock,  as 
one  of  the  testator's  next  of  kin,  and  as  the  executrix  of  Helen  Coley^  is  entitled  to  the 
dividends  of  the  stock  during  her  life. 

The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  question  with  respect  to  the 
sum  of  £500  bank-annuities,  ^ven  by  the  will  of  Simeon  Ccley  the  father,  is,  whether 
the  rule  applicable  to  residue  is  different  from  that  which  prevails  in  the  case  of  every 
other  legacy  1  It  seems  clear  on  the  authorities,  that  a  part  of  the  residue  of  which 
the  disposition  fails,  will  not  accrue  in  augmentation  of  the  remaining  parts,  as  a 
residue  of  residue ;  but  instead  of  resuming  the  nature  of  residue,  devolves  as  un- 
disposed of.  Rei^ue  means  tXi  of  which  no  effectual  disjpoaition  is  made  b^  the  will, 
other  than  the  residuary  clause  ;  but  when  the  dispositaon  of  the  residue  it^dl  faib, 
to  the  extent  to  which  it  fails,  the  [571]  will  is  inoperative.  In  the  instance  of  a  resi- 
due given  in  moieties,  to  hold  that  one  moiety  lapsing  should  accrue  to  the  other, 
would  be  to  hold  that  a  gift  of  a  moiety  of  the  residue  shall  eventually  carry  the  whole. 
Whatever  argument  applies  to  the  entirety  of  the  moiety  applies  to  every  part  of  it ; 
the  distinction  is  mere  sub-division.  In  this  case  the  testator,  in  the  event  of  one 
daughter  dying  without  children,  instead  of  disposing  of  her  moiety  of  the  residue 
entirely,  divides  it,  and  gives  £500  to  his  daughter  Hannah  :  she  ceasing  to  be  an 
object  of  his  bounty,  be  substitutes  no  other  person.  Of  that  sum,  therefore,  which 
once  formed  a  portion  of  the  residue  dispodea  of,  in  the  actual  event,  no  disposition 
iit  made,  and  toe  testator  is  as  to  that  mtestate. 

/uZyS,  15.  The  cause  was  again  mentioned  on  the  sub  ject  of  costs,  the  question 
being  whether  the  costs  should  be  defrayed  from  the  general  residue,  or  from  the 
sum  of  £500,  the  portion  of  residue  which  had  lapsed.  An  objection  was  also 
suggested  to  the  frame  of  the  suit,  instituted  by  the  legatees  of  Simeon  Coley  the 
son,  instead  of  his  personal  representatives,  without  any  allegation  of  fraud. 
Elmslie  V.  M^Aulay  (3  Bro.  C.  C.  624).  The  following  cases  were  cited  as  author- 
ities for  the  proposition,  that  the  costs  should  be  paid  by  the  general  personal  estate. 
Attomey-General  v.  Earl  of  Winchelsea  (3  Bro.  C.  "C.  373,  under  the  correct 
title  of  Attorney-General  v.  Hurst,  2  Cox,  364).  Curtis  v.  Hutton  {14  Ves.  537). 
Cresswell  v.  Cheslyn,  from  the  registrar's  book  (2  Eden,  123.  The  fact  is  not 
mentioned  in  the  printed  report,  but  by  the  register  it  appears  that  the  costs  of  all 
parties  were  paid  out  of  the  general  estate.  Reg.  Lib.  A.  1761,  fol.  180)t 

[572]  The  Master  of  the  Rolls  [Sir  Thomas  Plumer]  said,  that  the  objection  of 
form  was  too  late,  and  the  interest  of  all  parties  would  be  promoted,  by  permitting 
the  suit  instituted  for  settling  a  family  question  to  proceed ;  that  the  cases  cited 
of  gifts  to  charities,  in  which  the  costs  had  been  apportioned  between  the  charitable 
fund  and  the  general  residue,  were  not  precisely  parallel  to  the  present  case ;  for 
if  the  gift  to  the  charity  failed,  the  fund  would  form  part  of  the  general  residue, 
comprehending  all  not  effectually  disposed  of ;  but  the  (question  here  was,  whether 
the  sum  of  £500  was  not  more  undisposed  of  than  the  residue  distributed  specifically 
among  legatees  named  ;  and  in  that  respect,  the  case  of  Cresswell  v.  Ckeslyn  was 
more  anaWous  to  the  present ;  that  the  claims  of  the  residuary  legatees,  and  next 
of  kin  of  Coley  the  elder,  required  to  be  decided  before  any  disposition  could  be 
made  of  the  fund  in  Court,  and  the  costs  of  that  decision  were  diargeable  on  his 
estate ;  but  that  the  increased  expense  occasioned  by  the  institution  of  the  suit 
in  behalf  of  the  residuary  legatees,  instead  of  the  representatives,  of  Coley  the 
vounger,  and  by  questions  between  them,  must  be  defrayed  from  the  estate  the 
latter. 

The  decree  declared,  that  the  sum  of  £500  6  per  cent,  annuities,  in  the  will  of 
Simeon  Coley  the  elder  mentioned  to  be  given  to  his  daughter  Hannah  Northcote, 
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whose  name  was  afterwards  atruok  out  of  the  will,  remained  undisposed  of,  and, 
together  with  the  dividends  accrued  since  the  death  of  Helen  CoUy,  became  distribu- 
table among  the  next  of  kin  of  Simeon  CoUy  the  elder,  living  at  his  decease  ;  and 
directed  an  account  of  such  dividends,  and  payment  of  them,  one-fourth  to  Lairobe 
and  Clarke,  the  surviving  executors  of  S.  Cdey  the  younger ;  one-fourth  to  Hannah 
Norihcote  ;  one-fourth  to  E.  A.  Burrow ;  and  the  remaining  one-fourth  to  ^.  A. 
Burrow,  as  the  executrix  of  Helen  Coley.  The  [573]  decree  also  directed  the  Master 
to  tax,  "  as  between  solicitor  and  client,"  (1)  the  costs  of  all  parties,  except  the  bank, 
and  apportion  the  same,  and  ascertain  how  much  related  to  the  question  arising 
on  the  will  of  the  testator  S.  CoUy  the  elder,  respecting  the  £500  hank-annuities, 
and  how  much  to  the  £800,  and  how  much  to  the  residue  of  the  £2700  {Helen  Coley*s 
moiety) :  so  much  of  the  £500  as  would  raise  sueh  part  of  the  costs  as  the  Master 
should  apportion  in  respect  of  the  said  £500  to  be  sold  and  paid  into  the  bank  to  the 
credit  of  the  cause,  the  remainder  to  be  paid  to  the  same  parties,  and  in  the  same 
proportions,  as  before  specified  for  payment  of  the  accrued  dividends. 
Beg.  Lib.  B.  1817,  fol.  603-606. 

(1)  The  words  between  inverted  commas,  interlined  in  the  registrar's  book, 
were  omitted  by  mistake  in  the  original  decree,  and  introduced  on  an  application 
by  Mr.  Maddock  for  the  Plaintiffs,  with  the  consent  of  all  parties,  on  the  29th  of 
April  1819.  See  Madd.  Principles  and  Practice  of  Chancery,  2d  edit.  vol.  ii. 
p.  487,  488,  and  the  cases  there  cited. 

Gresley  v.  Adderlev.   Geeslet  v.  Heatbcote.   May  21,  [1818]. 

A  mortgagee  of  a  term  created  for  raising  portions,  and  expired,  is  not  entitled 
to  an  account  of  rents  and  profits  in  the  hands  of  a  receiver,  accrued  before  the 


By  indentures  of  lease  and  release,  dated  the  20th  and  21st  of  July  1697,  Sir 
Thomas  Gresley,  Bart.,  and  Frances  hie  wife,  and  William  Gresley,  his  son  and  heir 
apparent,  conveyed  to  trustees  certain  estates  in  the  county  of  Derby,  as  to  part, 
to  the  use  of  William  Gresley  for  life  ;  remainder  to  the  use  of  Barbara  his  wife, 
for  life,  in  lieu  of  dower ;  and  as  to  the  rest,  to  the  [574]  use  of  Sir  Thomas  Gresley 
for  life ;  remainder  as  to  part,  to  the  use  of  Frances  Gresley  for  life,  in  lieu  of  dower ; 
remainder  as  to  the  rest,  from  the  death  of  Sir  Thomas  Gresley,  to  the  use  of  Gilbert 
Thacker  and  Thomas  Skeffington,  their  executors,  &c.,  for  the  term  of  one  hundred 
years ;  remainder  as  to  the  part  limited  to  Frances  Gresley  for  life,  from  her  death, 
to  the  use  of  Thacker  and  Skeffington  for  the  like  term  of  one  hundred  years  ;  re- 
mainder to  William  Gresley  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  his  first  and  other  sons  in  tail-male,  with  ulterior  re- 
mainders, and  the  ultimate  remainder  to  the  heirs  of  Sir  Thomas  Gresley.  The 
trusts  of  the  terms  of  one  hundred  years  were  declared  to  be  for  raising  £3000  for 
the  portions  of  the  three  daughters  of  Sir  Thomas  Gresley,  and,  in  certain  events, 
£4000  for  the  younger  children  of  William  Gresley  ;  with  a  proviso,  that  in  case 
any  of  the  persons  entitled  to  the  inheritance  should  pay  the  sums  so  to  be  charged, 
the  terms  should  remain  a  security  for  reimbursing  them,  with  interest  from  Uie 
decease  of  the  person  making  the  payment. 

The  first  term  commenced  on  the  death  of  Sir  Th<mas  Gresley  in  1699 ;  and 
the  second,  on  the  death  of  Frances  Gresley^  in  July  1711. 

Sir  William  Gresley  died  in  1711,  leaving  Thomas  Gresley  his  only  son,  and 
Bridget  (afterwards  the  wife  of  Adam  Otley)  his  only  daughter,  the  latter  of  whom 
became  entitled  to  have  the  sum  of  £4000  raised  by  sale  or  mortgage  of  the  estates 
comprised  in  the  terms. 

By  indenture  of  assignment  and  mortgage,  dated  the  5th  of  October  1719, 
Elizabeth  Thacker,  the  representative  of  the  surviving  trustee,  in  consideration 
of  £3000  paid  to  OtUy  and  his  wife  by  ArahelUi  Marrow,  [576]  and  £1000  paid  to 
them  by  John  Browm,  assigned  the  premises  comprised  in  the  terms  to  B.  WUmot^ 
his  executors,  &c.,  in  trust  for  Marrow  and  Brovme,  subject  to  redemption. 

In  1746,  Sir  Thomas  Gresley,  the  son  of  Sir  WiUtam,  died ;  and,  in  1753,  Sir 
Thomas  Gresley,  his  son,  also  died,  leaving  Wilmot  Gresley  his  only  child,  who  there- 
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upon  became  entitled  to  the  fee-simple  of  the  estates,  subject  to  the  mortgage  debt 

of  £4000. 

In  1776,  on  the  marriage  of  Wilmot  Gresley  with  Nigel  Bowyer  Grealey,  by 
indentures  dated  the  16th  and  I7th  of  January,  certain  estates,  including  those 
comprised  in  the  terms,  were  conveyed  (subject  to  a  term  of  1000  years,  for  raising 
a  sum  not  exceeding  £14,000,  according  to  the  appointment  of  Wilmot  Gresley) 
to  the  use  of  Sir  Nigel  Bowyer  Gresley  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder  to  the  first  and  other  sons  of  the  marriage, 
in  tail-male ;  remainder  to  the  use  of  such  persons  as  Wilmot  Gresley  should  appoint. 

'  Wilmot  QresUy  di^  in  1790,  leaving  no  son,  and  having  by  her  will  and  codicil 
made  a  provision  for  her  daughters,  and  limited  the  estates,  after  the  decease  of 
Sir  Nigel,  to  the  use  of  his  first  and  other  sons  in  tail-male,  with  ulterior  remainders. 

Letters  of  administration  with  the  will  and  codicil  annexed,  were  granted  to 
Sir  Nigel,  who  continued  in  possession  of  the  estates  as  tenant  for  life,  subject  to  the 
mortgage  debt  for  £4000,  and  the  sums  which  Wilmot  Gresley  had  directed  to  be 
raised.    By  his  second  marriage  Sir  Nigel  had  issue  Roger,  his  eldest  son. 

[576]  The  second  term  of  100  years,  which  commenced  in  1711,  having  become 
vested  in  the  Earl  of  Buckinghamshire,  John  Sullivan,  and  George  Davis,  as  trustees 
for  Edward  Desbrowe,  on  their  application  for  payment  of  the  sum  of  £4000,  Sir 
Nigel  executed  a  bond,  payable  by  instalments,  and  paid  £3600,  leaving  £400  unpaid 
at  his  death,  on  the  26th  of  March  1808. 

By  his  will,  dated  the  18th  of  February  1808,  he  gave  all  his  real  and  personal 
estate  to  his  executors,  Sir  /oAn  Heathcote,  William  Gresley,  Edward  Sneyd,  and 
Theof^ilus  Levett,  for  the  benefit  of  his  three  daughters. 

Three  of  the  executors  proved  the  will,  and  paid  the  remaining  instalment  of 
£400  and  all  interest  due  on  the  mortgage,  and  took  an  assignment  of  the  term  by 
indenture  of  the  20th  of  August  1808. 

The  first  suit  was  instituted  by  the  infant  Sir  Roger  Gresley,  against  one  of  the 
trustees  appointed  by  WUmot  Gresley,  to  raise  a  sum  for  her  daughters  (the  trustee 
having,  on  the  death  of  Sir  Nigel^  taken  possession  of  the  estates),  for  the  appointment 
of  a  guardian,  and  maintenance,  and  a  receiver.  (Reg.  Lib.  A.  1817,  fol.  1515.) 
To  the  second  cause  the  executors  of  Sir  Nigel,  and  the  persons  interested  in  the 
estates,  were  Defenduita. 

By  an  order  in  the  first  cause,  dated  the  3d  of  June  1808,  it  was  referred  to  the 
Master  to  appoint  a  receiver  of  the  rents  and  profits  of  the  real  estates  of  Sir  Roger 
Gresley,  including  the  estates  comprised  in  the  term  of  100  years  ;  Sir  John  Heath- 
cole  was  afterwards  appointed,  and  the  rents  and  profits  received  by  him  were  paid 
into  Court.  The  decree  pronounced  on  the  [577]  25th  of  June  1808,  directed  a 
reference  to  the  Master  for  the  appointment  of  guardians,  and  allowance  of  main- 
tenance to  the  Plaintiff,  and  an  inquiry  to  what  charges  and  incumbrauces  the 
estates  were  subject,  and  what  was  due  in  respect  of  them,  and  ordered  the  receiver 
to  keep  down  the  interest  of  the  incumbrances  affecting  the  estates,  (fieg.  Lib. 
A.  1817,  fol.  1515.) 

On  the  28th  of  Se^temi>«r  1809,  Snepd  and  Leveti,  two  of  the  executors  of  Sir 
Ni^el  Gresley  (no  previous  measures  havmg  been  taken  by  them  to  obtain  possession 
of  the  estates,  or  the  receipt  of  the  rents  and  profits  by  virtue  of  the  term,  or  to 
establish  a  charge  under  the  decree),  and  his  two  surviving  daughters  and  their 
husbands,  filed  a  bill  against  Sir  Roger  Gresley,  as  tenant  in  tail  of  the  estates,  and 
against  the  triutees  and  incumbrancers,  for  an  account  and  payment  of  irhat  was 
due  to  Sir  Nigel's  executors  in  respect  of  the  sum  of  £4000. 

By  an  order  dated  the  29th  of  June  1813,  made  in  both  the  causes  of  Gresley  v. 
Adderley,  and  Gresley  v.  Heathcote,  proceedings  in  the  second  cause  were  stayed. 

On  the  Ist  of  December  1817,  the  cause  of  Sneyd  v.  Gresley,  wbs  heard  at  the 
Rolls,  and  the  bill  was  dismissed  (Beg.  Lib.  B.  1817,  fol.  242).  on  the  ground  that 
the  term  had  expired. 

On  this  day  Sir  John  Heathcote,  Sneyd,  and  Levett,  moved,  in  both  the  former 
causes,  for  liberty  to  go  in  before  the  Master,  and  make  proof  of  what  was  due  to 
them,  as  executors  of  Sir  Nigel  Gresley,  under  the  indentures  of  the  20th  and  21st 
days  oiJuly  1697,  and  that  the  Master  might  take  an  account  of  the  rents  and  profits 
of  the  premises  comprised  in  the  term  mentioned  [578]  iu  those  indentures,  which 
had  come  to  the  hands  of  the  receiver  from  the  time  of  his  a|^intment  to  the 
•zpiration  of  the  term,  or  which  accrued  during  that  period. 
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Mr.  Hart  and  Mr.  Doiodeswell  for  the  motion.  The  question  is,  whether  the 
persons  entitled  to  the  money  secured  by  the  term  are  to  lose  the  benefit  of  that 
security.  The  rents  accruing  during  the  term  are  received  for  the  use  of  the  termor. 
The  suit  instituted  for  rendering  tne  security  available,  in  consequence  of  delays 
occasioned  by  deaths  of  parties,  was  not  heard  till  after  the  expiration  of  the  term, 
and  as  there  could  be  no  foreclosure  of  a  term  expired,  the  bill  was  dismissed.  The 
Court  will  not  refuse  that  relief  which  would  hare  been  given,  if  the  money  had  not 
been  secured  by  a  term.  No  report  has  yet  been  made  of  debts  and  incumbrances ; 
the  executors  are  entitled  to  a  report  as  incumbrancers. 

Sir  Samuel  Bomilli/  and  Mr.  Joseph  Martin  against  the  motion.  The  amount 
claimed  was  a  debt  of  the  estate,  and  can  be  enforced,  therefore,  only  to  the  extent 
of  the  interest  pledged,  a  term  which  has  expired.  The  motion  seeks  to  have  the 
whole  principal  of  the  debt  paid  out  of  the  rents  and  profits.  Even  on  an  application 
while  the  receiver  was  in  possession,  during  the  term,  it  would  have  been  very 
doubtful  whether  such  an  order  could  be  made ;  the  regular  direction  to  the  receiver 
is  to  keep  down  interest,  not  to  pay  oS.  debts  and  incumbrances.  At  least  the  Court 
never,  for  such  purpose,  directs  a  retarospeetive  account  oi  rents.  The  appoint- 
ment of  a  receiver  in  a  cause  to  which  the  incumbrancers  are  nxA  parties,  can  not  aid 
their  claim. 

The  Lord  Chancdlor  [Eldon].  The  sum  in  question  could  not  be  the  debt  of  any 
[679]  individual,  and  could  remain  the  debt  of  the  estate,  so  long  only  as  the  estate 
is  charged.  By  the  operation  of  the  deeds,  the  estate  has  contracted  debt,  for  a  term 
of  100  years,  and  at  the  expiration  of  that  term  Ib  discharged.  The  question  comes 
round  to  this,  whether  the  Court,  having  appointed  a  receiver,  towards  the  close  of 
the  term  of  100  years,  when  the  mortgagee  might,  perhaps,  have  been  entitled  here, 
If  not  at  l&w,  to  receive  the  rents,  will  pay  the  charge  out  of  the  rents  so  received  1 
That  <j[uestion  I  will  not  decide  on  motion  :  the  parties  are  at  Uberty  to  file  a  bill.  But 
there  is  a  great  difficulty  in  the  way. 

The  oroer  appointing  a  receiver  is  for  the  benefit  of  incumbrancers  only  so  far  aa 
expressed  to  be  for  their  benefit,  and  only  so  far  as  they  choose  to  avail  themselves 
of  it.  The  Court  would  not  deprive  them  of  the  advantage  of  their  legal  estate ; 
they  might  perhaps  be  obliged  to  come  here  to  be  examined  pro  interesse  sua  {Hunt  v. 
Priest,  2  Dick.  540) ;  but  this  Court  would  not  interfere  against  them.  But  I 
apprehend  that  when  the  Court  interposed  to  receive  the  rents  beyond  what  was 
required  for  keeping  down  the  interest  on  incumbrances,  all  the  surplus  rent,  after 
payment  of  interest,  was  received  for  the  benefit  of  the  heir.  I  think  that  the  mort- 
gagee of  a  term,  if  he  chooses  not  to  lay  his  hands  on  the  rents  during  the  term, 
must  be  in  the  dtuation  of  a  mortgagee  in  fee,  who  has  sufEered  the  rents  to  be 
applied  for  purposes  other  than  the  satisfaction  of  his  security.(l) 

Motion  refused. 

(1)  See  Higgins  v.  The  York  Buildings  Company,  2  Atk.  107.  Mead  v.  Lord 
Orrery,  3  Atk.  244.  Colman  v.  Duke  of  St.  Albans,  3  Ves.  26.  Drumvwnd  v.  Duke 
of  St.  Albans,  5  Vet.  433.   Ex  parte  Wilson,  2  Ves.  &  Bea.  252. 


[680]  Appendix. 

The  Princess  of  Walbs  v.  The  Earl  of  Livebpool.    1  Swans.  lU. 

"  His  Lordship  doth  order  Uiat  the  Defendants  have  a  fortnight's  time  to  answer 
the  Plaintiff's  bill,  to  be  computed  from  the  time  when  the  Plaintiff,  Her  BoyaJ 
Highness  Caroline  Augusta,  IVincess  of  Vfalea,  shall  have  produced  and  left  in  the 
hands  of  her  clerk  in  Court  the  said  promissory  note,  or  instrument  in  writing, 
bearing  date  the  24th  day  of  August  1814,  in  the  bill  mentioned;  whereby  it  is 
alleged,  that  Vfilliam  Duke  of  Brunswick,  deceased,  assured  to  the  Plaintiff  payment, 
in  the  month  of  August  1816,  of  the  sum  of  15,000  French  Louis,  at  the  rate  of  24 
French  livres  each,  together  with  interest  for  the  same  ;  and  it  is  ordered  that  the 
D^endants,  their  clerk  in  Court,  and  solicitor,  after  the  same  shall  have  been  pro- 
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duced,  have  liberty  to  inspect  tlie  same,  and  take  copieB  thereof,  or  extracts  there- 
from, ae  they  shall  be  advised,  but  the  same  is  to  be  at  their  own  expense." 
Beg.  Lib.  R  1817.  fol.  768. 

Prebble  v.  Boghurst.   1  Swans.  309. 

"  His  lordship  doth  declare  that  the  condition  of  the  said  bond  of  the  10th  day 
of  August  1768,  in  the  pleadings  in  these  causes  mentioned,  ought  to  be  [681]  specifi- 
cally performed ;  and  that  according  to  the  true  construction  of  the  said  condition, 
all  the  freehold  and  copyhold  (1)  messuages,  tenements,  lands,  and  hereditanwnts, 
which  John  Prebble,  the  testator,  in  the  said  pleadings  mentioned,  became  seised 
of  in  possession  at  any  time  during  his  natural  life,  ought  to  be  settled  upon  the 
issue  of  the  said  John  Prebble  and  Mary  Townshend,  his  first  wife  ;  and  his  Lordship 
doth  declare  that  Mary  Townshend,  the  first  wife  of  the  said  testator  having  died  in 
his  lifetime,  John  Preble,  Thomas  Prebble,  Richard  Prebble,  and  Letitia  Fenner, 
four  of  the  Plaintiffs  in  the  said  original  cause,  the  only  children  of  the  said  John 
PrdMe  by  the  said  Mary  Town^iend,  became  entitled  to  have  all  the  messuages, 
tenements,  lands,  and  hereditament,  of  which  the  said  testator  died  seised  in  posses- 
sion, conveyed  to  them  as  tenants  in  common  in  fee,  &ee  from  any  charges  or  incum- 
brances, and  to  have  also  the  title-deeds  thereof  delivered  to  them,  and  also  entitled 
to  the  clear  rents  and  profits  thereof,  from  the  death  of  the  said  testator,  after  all  just 
allowances  and  deductions ;  and  also  entitled  to  be  paid  and  compensated  out  of  the 
said  leasehold  and  other  personal  estate  and  effects  of  the  said  testator,  for  all  the  said 
[582]  freehold  and  copyhold  messuages,  lands,  tenements,  and  hereditaments,  of 
which  the  said  testator  was,  at  any  time  after  the  date  of  the  said  bond,  seised  in 
possession  during  his  life,  which  have  been  sold  and  disposed  of  by  him,  together 
with  interest  from  the  death  of  the  said  testator ;  and  his  Lordship  doth  order  that 
it  be  referred  to  Mr.  Courtenay,  one,  &c.,  to  inquire  and  state  to  the  Court, 
whether  it  will  be  for  the  benefit  of  the  infant  parties,  Defendants  in  the  original 
croBB-bills,  and  supplemental  bills,  that  the  other  matters  in  difference,  and  partic- 
ularly whether  the  Plaintifb  are  entitled  to  the  value  of  the  estates  sold  by  the  said 
testator,  at  the  time  of  the  death  cS.  the  said  testator,  or  the  sums  produced  by  such 
sale  in  his  lifetime,  and  all  the  accounts  sought  for  in  these  causes  snould  be  rtferred 
to  the  award,"  &c. 

Beg.  Lib.  B.  1817.  foL  1985-1997. 

(1)  The  report  of  the  judgment  (1  Swans.  319),  represents  the  Lord  Chancdlor 
to  have  expressed  a  clear  opinion,  that  the  bond,  being  conditioned  for  settling 
lands  of  which  the  obligor  should  become  seised  in  possession,  would  not  affect 
leasehold  or  copyhold  estates ;  the  decree,  however,  directs,  it  will  be  observed,  a 
settlement  of  tne  obligor's  copyholds ;  it  is  to  be  presumed,  therefore,  that  his  Lord- 
ship's expressions  on  the  former  occasion  were  misunderstood.  The  direction  in 
the  decree  seems  conformable  to  the  authorities.  The  possession  of  a  copyholder 
entitled  to  an  estate  of  freehold  or  inheritance,  is,  in  pleading,  denominated  seisin ; 
the  copvholder  being  described,  in  the  first  instance,  as  seised  in  his  demesne  as  of 
freehold,  and  in  the  second,  as  seised  in  his  demesne  as  of  fee,  according  to  the  custom 
of  the  manor.  Bro.  Abr.  Tenant  per  Copie,  pi.  13,  Co.  Enlr.  206.  1  Saufui.  147. 
Co.  Copyholder,  lli 
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Keports  of  CASES  ARGUED  and  DETER- 
MINED in  the  HIGH  COURT  OF 
CHANCERY,  during  the  Time  of  LORD 
CHANCELLOR  ELDON ;  from  the 
Commencement  of  the  Sittings  before 
Hflary  Term,  1818,  to  the  End  of  the 
Sittings  after  Michaelmas  Term,  1819.  By 
CLEMENT  TUDWAY  SWANSTON, 
Esq.,  Barrister-at-Law.    VoL  II. 

Il]  Growley'3  Case.   July  10,  13-18.  20,  21,  1818. 

S.  G.  1  Buck.  264. — ^The  Lord  Chancellor  can  issue  the  writ  of  habeas  corpus  at  common 
law  in  vacation.  Whether,  for  the  purpose  of  determining  that  the  answers  of  a 
bankrupt  on  his  examination  are  unsatisfactory,  the  commissioners  can  resort 
to  the  evidence  of  third  peroons,  quoere.  Commissioners  having,  on  the  evidence 
of  third  persons,  committed  the  bankrupt  for  not  answering  satisfactorily,  must 
state  that  evidence  in  h<BC  verba  on  the  warrant  of  commitment ;  and  a  warrant 
stating  only  the  effect  of  the  evidence,  is  defective  in  sub^anoe.  A  bankrupt 
answering  a  c^uestion  embodying  a  statement  relative  to  the  acts  of  a  third  person, 
without  denymg  or  qualifying  that  statement,  is  not  understood  as  admitting  it. 

A  commission  of  bankruptcy,  dated  the  7th  of  March  1815,  having  been  issued 
against  John,  Crotdey,  he  was,  on  the  18th  of  June  1816,  committed  to  prison  by 
the  commissioners.   The  warrant  of  commitment  was  in  tlie  following  words 

At  GuUdhcUl,  London,  18th  day  of  June  1816.  Whereas  his  Majesty's  commission, 
under  the  great  seal  of  ffreaf  Bri^^-tain,  grounded  upon  the  several  statutes  made 
and  now  in  force  concerning  bankrupts,  or  some  or  one  of  them,  bearing  date  at 
Westmvnster,  the  seventh  day  of  March  1815,  in  the  fifty-fifth  year  of  his  present 
Majesty's  reign,  hath  been  awarded  and  issued  against  John  Crowley,  late  of  Saint 
James  Street,  in  the  pariah  of  Saint  J ames,  Westminster,  in  the  county  of  Middlesex^ 
tavern-keeper,  wine  merchant,  dealer,  and  chapman,  directed  unto  G.  W.,  A.  E.  J., 
M.  F.  A.,  W.  K.  S.,  and  R.  G.,  Esquires,  anyfour  or  three  of  them;  And  whereas 
the  said  commissioners,  in  the  said  commission  named,  or  the  major  part  of  them, 
having  first  respectively  taken  the  oath  appointed  by  an  act  of  parliament  passed  in 
the  fifth  year  of  the  reign  of  his  late  Majesty  King  George  the  Second,  intituled. 
'  An  act  to  prevent  the  committing  of  frauds  by  bankrupts,*  for  commissioners  of 
bankrupts  to  take  before  they  act  as  commissioners  in  the  execution  of  the  powers 
or  authorities  given  and  granted  by  the  said  act  or  acts  of  parliament  now  in  force 
concerning  bankrupts,  and  having  begun  to  put  the  said  commission  into  execution, 
upon  due  examination  of  witnesses,  and  other  good  proofs  before  them  had  and  taken, 
did  find  that  the  said  John  Crowley,  before  the  date  and  issuing  forth  of  the  said 
commission,  did  become  bankrupt,  within  the  true  intent  and  meaning  of  some  or 
one  of  the  statutes  made  and  now  in  force  concerning  bankrupts,  and  did  adjudge 
and  declare  the  said  John  CrowUy  bankrupt  accordingly ;  And  whereas  the  major 
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part  of  the  said  commiasioners  did  cause  notice  to  be  given  in  the  London  Gazette^ 
that  the  said  John  Crowley  was  thereby  required  to  surrender  himself  to  the  said 

I  commissioners  in  the  said  commission  named,  or  the  major  part  of  them,  on  the 

15th  day  of  Aprti  1815,  on  the  22ddayof  April  1815,  on  the  20th  A&yolMay  1815. 
at  one  of  the  clock  in  the  afternoon  on  each  of  the  said  days,  on  the  8th  day  of  July 
1816,  at  ten  o'clock  in  the  forenoon  on  that  day,  on  the  26th  day  of  [3]  August  1815, 
at  ten  o'clock  in  the  forenoon  on  that  day,  on  the  2d  day  of  December  1815,  at  one 
o'clock  in  the  afternoon  on  that  day,  on  the  24th  day  of  Fehrucury  1816,  at  one 
o'olook  in  the  afternoon  on  that  day,  on  the  4th  day  of  / uw,  instant,  at  ten  o'clock  in 
the  forenoon  on  that  day,  on  the  18th  day  of  June,  instant,  at  twelve  o'clock,  at 
GuUdhall,  London,  in  order  to  finish  his  examination,  and  to  make  a  full  disclosure 
and  discovery  of  his  estate  and  effects  ;  and  being  then  and  there  duly  sworn  and 
required  by  us  to  make  such  disclosure  and  discovery,  we,  being  the  major  part  of 
the  commissioners  in  the  said  commission  named,  whose  hands  and  sales  are  here- 
unto subscribed  and  set,  having  first  respectively  taken  the  oath  above  mentioned, 
appointed  to  be  taken  by  commissioners  of  bankrupts,  did  cause  the  following 
questions  to  be  propounded  to  him  the  said  J ohn  Crowley,  that  is  to  say  ;  On  the 
4th  day  of  June  last,  when  you  appeared  before  the  commissioners  at  GuUdhaU 
to  pass  your  last  examination,  you  had  no  accounts  ready  to  present  to  them  ;  you 
then  requested  the  commissioQers  to  adjourn  your  last  examination,  undertaking 
to  produce  your  accounts  to  your  aasigoees  on  Thursday  then  next  ensuing ;  on 
the  14t^  of  Juna  you  were  brought  up  to  be  examined  before  the  commissioners, 
and  upon  being  asked  whether  you  had  produced  your  accounts  to  your  assignees, 
you  stated  that  you  had  not  and  could  not,  because  your  books  and  papers  were  in 
the  possession  of  a  friend  of  yours,  a  Mr.  Hamilton,  at  No.  1&2,  in  the  London  Road, 
to  whom  you  had  delivered  them  since  your  bankruptcy,  who  refused  to  redeliver 
them  to  you  ;  the  commissioners  have  since  that  time  issued  their  summons  to  bring 
Hamilton  before  them,  but  it  appears,  from  the  deposition  of  the  messenger,  that 
although  he  waited  on  Saturday  night  till  between  twelve  and  one  o'clock  for  the 
return  of  HamUton  to  his  lodging,  and  went  again  to  his  [4]  lodging  at  eight  o'clock 
on  Monday  morning,  that  he  was  not  able  personally  to  serve  Hamilton,  who  had 
returned  home  after  the  time  above  stated  on  Saturday  night,  and  had  gone  out 
again  before  the  messenger  arrived  again  on  the  Monday  morning ;  it  likewise 
appears  to  the  commissioners,  from  the  deposition  of  their  messenger,  that  a  woman 
in  the  house  had  informed  Mr.  Hamilton,  that  the  messenger  haa  been  there,  who 
replied  he  knew  what  he  wanted,  but  that  all  the  proceedings  were  illegal,  and 
there  was  an  end  of  it :  Have  you  any  accounts  now  to  produce  to  the  commissioners, 
or  any  further  reason  to  give  why  you  do  not  produce  them  '/  Answer.  I  have  no 
accounts  to  produce,  and  I  have  no  further  reason  to  give  why  I  do  not  produce 
them,  except  that  I  have  two  petitions  before  the  Chancellor  to  supersede  this  com- 
mission ;  the  first,  upon  the  grounds  of  a  commission  being  now  in  force  against  me, 
bearing  date  in  1808  ;  and  the  second,  of  no  act  of  bankruptcy  to  this  commission  ; 
but  still  am  ready  to  render  every  account  possibly  in  my  power  to  the  commissioners : 
which  answer  of  the  said  JoAn  Croidey  not  being  satisfactory  to  us  the  said  com- 
missioners, these  are  therefore  to  will  and  require  and  authorise  you,  immediately 
upon  receipt  hereof,  to  take  unto  your  custody  the  body  of  the  said  J  ohn  Crowley, 
and  him  safely  convey  to  his  Majesty's  prison  of  the  King's  Bench,  and  him  there  to 
deliver  to  the  marshal,  keeper,  or  warden  of  the  said  prison,  who  is  hereby  required 
and  authorised,  by  virtue  of  the  commission  and  statute  aforesaid,  to  receive  the 
said  John  Crowley  into  his  custody,  and  him  safely  keep  and  detain,  without  bail  or 

}  mainprize,  until  such  time  as  he  shall  submit  himself  to  us  the  said  commissioners, 

or  the  major  part  of  the  commissioners  by  the  said  commission  named  and  authorised, 
and  full  answer  make  to  our  or  their  satisfaction,  to  the  question  so  put  to  him  as 
aforesaid ;  and  for  your  so  doing  this  shall  be  your  sufficient  warrant.  To  /.  W. 
our  m6a{5]-senger,  or  W.  B.  his  assistant,  and  to  the  marshal,  keeper,  or  warden  of 
his  Majesty's  prison  of  the  King's  Bench,  or  to  his  deputy  there." 

Jviy  10.  The  bankrupt  at  his  own  instance  being  brought  up  by  writ  <^  habeas 
corpus,  Mr.  Bose,  for  the  assignees,  objected  that  the  writ  had  issued  impiovidently. 
In  Jenkes's  case  (July  1676.  Cited  3  Bl.  Com.  132.  Reported  6  HowelVt  State 
Trials,  \\S9)hoTA  Nottingham,  after  great  research,  decided  that  the  lori  CAane«{2or 
cannot  issue  a  writ  of  Ao^os  corpus  at  common  law  in  vacation.   The  bankrupt 
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having  remaiaed  in  prison  gince  Jv,ne  1816,  without  any  previoiis  application 

for  his  liberation,  is  not  entitled  to  a  writ  under  the  A^a«  corpus  act  (31  Car.  2,  c.  2), 
the  fourth  Bection  of  which  provides,  thrt  any  person  wilfully  neglecting,  by  the 
space  of  two  whole  terms  after  his  imprisonment,  to  pray  a  habeas  corpus  for  his 
enlargement,  shall  not  hare  any  haheas  corpus  to  be  granted  in  vacation  time  in 
pursuance  of  that  act.  The  banlmipt  therefore  is  not  entitled  to  the  writ  either  at 
common  law,  or  under  the  statute.  Serjeant  Onslow's  act  (56  Geo.  3,  c.  100)  leaves 
the  law  unchanged  in  this  respect. 

July  13.  On  this  day  Sir  Samuel  Romilly  and  Mr.  Cullen  were  heard  in  support 
of  the  writ. — 

The  objection  that  this  court  cannot  issue  a  writ  of  hc^teas  corpus  at  the  common 
law  in  vacation,  rests  on  a  passage  in  Blackstone's  Gommentaries  (vol.  3,  p.  132), 
who  states  that  in  J^kes's  case,  Lord  Nottin^m  refused  the  writ,  [6]  necause 
no  precedent  could  be  found  where  the  Gbanoellor  had  panted  it  in  vacation. 
Blackstone  refers  to  Lord  Nottingham's  manuscripts,  of  which  some  few  copies  are 
in  private  hands,  but  the  only  printed  account  ot  Jenkes's  case  is  contained  in  the 
State  Trials  (vol.  6,  p.  1189).  It  there  appears,  that  Jenkes  having  been  committed 
to  prison  by  the  Privy  Oouncil,  during  the  long  vacation,  for  a  speech  uttered  by 
him  on  the  hustings  at  GuUdhcUl,  a  motion  was  made  on  his  behalf  at  one  of  the 
sales  after  Trinitjf  term  1676,  for  a  habeas  corpus,  on  the  authority  of  Lord  Coke 
(2  Inst.  63 ;  4  Inst.  88,  182,  290),  "  but  the  Lord  Chancellor,  making  light  of  the 
Lord  Coke's  opinion,  saying  that  Lord  Coke  was  not  infallible,  and  slighting  all  that 
Mr.  Jenkes's  counsel  oSered,  over-ruled  the  matter,  denying  to  grant  the  writ." 
(6  HowelVs  State  Trials,  1196.) 

High  as  is  the  reputation  of  Lord  Nottingham,  his  decision  in  this  instance 
cannot  be  supported  by  principle  or  authority.  Unlike  the  courts  of  common  law, 
this  Court  is  not  open  in  term  only  ;  the  Chancellor  sitting  in  vacation  at  the  seal, 
is  invested  with  all  the  jurisdiction  incident  to  his  office.  For  that  reason  various 
authorities  expressly  ascribe  to  him  the  power  of  issuing  the  writ  of  haheas  corpus 
in  vacation. 

In  the  chapter  of  the  fourth  Institute  which  treats  of  the  Court  of  Chancery, 
Lord  Coke  says,  "  And  this  Court  is  the  rather  always  open,  for  that  if  a  man  be 
wrongfully  imprisoned  in  the  vacation,  the  Lord  Chancellor  may  grant  a  habeas 
corpus,  and  do  him  justice  according  to  law,  where  neither  the  King's  Bench  nor 
Common  Pleas  can  ^ant  that  writ  but  in  the  term  time ;  but  this  Court  may  grant 
it  either  in  tenn  tune  or  Taca-£7]-tion "  (page  81).  In  a  subsequent  passage  of 
the  same  book  he  mentions,  as  the  readiest  remedy  for  unjust  imprisonment, "  Habeas 
corpus  in  the  term  time,  or  in  the  vacation  out  of  the  Chimcery "  (chap.  31,  p.  182). 
And  in  the  commentary  on  magna  charta  he  uses  these  emphatic  expressions, 
"  The  like  writ  (of  haheas  corpus)  is  to  be  granted  out  of  the  Chancery,  either  in  the 
time  of  the  term  (fis  in  the  King's  Bench),  or  in  the  vacation ;  for  the  Court  of 
Chancery  is  offkina  justitice,  and  is  ever  open,  and  never  adjourned,  so  as  the  subject 
being  wrongfully  imprisoned,  may  have  justice  for  the  liberty  of  his  person  as  well 
in  the  vacation  time  as  in  the  term."  (1) 

Lord  Hale,  an  authority  on  such  questitms  equal,  perhaps  superior,  even  to  Lord 
Coke,  with  no  less  ezplicitness  asserts  the  right  and  duty  of  this  Court  to  issue  the 
writ  in  vacation.  '  By  virtue  of  the  statute  of  magna  cAorto,"  he  says, "  wid  by  the 
very  common  law,  an  habeas  corpus  in  criminal  cases  may  issue  out  of  the  Chancery ; 
but  it  seems  regularly  this  should  issue  out  of  this  Court  in  the  vacation  time,  but 
out  of  the  King  s  Bench  in  the  term  time,  as  in  case  of  a  supersedeas  upon  a  prohibi- 
tion."  (Pleas  of  the  Crown,  v.  2,  p.  147.) 

For  the  same  reason  this  Court,  being  always  open,  may  grant  prohibitions 
in  vacation.  The  authority  of  Lord  Coke  is  express  that  the  O&urt  of  Chancery 
"  may  grant  prohibitions  at  any  time  either  in  term  or  vaca-{8]-tion " :  (2)  and  in 
a  recent  case,  the  Lord  Chancellor  of  Ireland  refused  a  prohibition  in  term,  on  the 
ground  that  this  Court  should  not  entertain  the  applies  tion  while  the  other  courts 
are  open  (3) ;  reserving  therefore,  as  its  pecuUar  jurisdiction,  the  right  of  issuing 
the  writ  in  vacation. 

What  is  opposed  to  the  we^ht  of  these  authorities  f  A  report,  which  seems 
not  very  accurate,  that  Lord  Nottingham,  on  a  case  arising  in  times  of  great  violence, 
declared  that  Lwd  Coke  was  not  infallible,  and  finding  no  precedent  of  the  writ 
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granted  in  vacation,  refused  it.  At  least  the  want  of  precedents  cannot  be  alleged 
in  the  present  instance ;  the  greater  part  of  the  writs  of  habeas  corpus  at  common 
law  iamed  hy  this  Court  in  late  years  have  been  granted  in  vacation. 

fJenkea's  case  niay»  according  to  a  prevalent  notion  (6  HotoeU's  State  Trials, 
1208,  n),  have  been  the  occasion  of  the  tu^eas  corptu  act  (31  Car.  2,  e.  2) ;  but  that 
statute  was  designed  not  so  much  to  confer  new  rights  on  the  subject,  as  to  ^ovide 
new  remedies  for  ancient  rights.  Ko  clause  gives  to  this  Court  the  power  issuing 
the  writ  in  vacation ;  but  the  whole  frame  of  [9]  the  act  assumes  the  existence  of 
that  power.  The  third  section  applies  only  to  persons  committed  during  vacation, 
whom  it  entitles  to  the  writ,  upon  production,  or  oath  of  denial,  of  a  copy  of  the 
warrant  of  commitment  and  detainer  ;  but  instead  of  proceeding  to  give  a  general 
power  of  issuing  the  writ  in  vacation,  the  next  section  limits  the  provisions  of  the 
former  to  the  case  of  persons  who  have  not  n^lected  to  apply  for  the  writ  during 
two  terms.  The  tenth  section  inflicts  penalties  on  the  Chancellor,  or  any  other 
judge,  denying  the  writ  in  vacation,  on  production,  or  oath  of  denial,  of  a  copy  of 
the  warrant ;  a  clause  obviously  intended  only  to  enforce  the  third  section.  But 
the  act  nowhere  contains  a  general  authority  for  granting  the  writ  in  vacation ; 
and  strange  indeed  would  it  m,  were  so  important  an  enactment  found  in  a  statute, 
the  preamble  of  which  refers  not  even  to  a  doubt  on  the  subject. 

The  question  in  this  case  may  be  decided  by  a  reference  to  the  statutes  of  bank- 
ruptcy. The  5  Geo.  2,  c.  30,  a,  18,  provides,  that  in  cpse  any  person  committed 
by  the  commissioners  shall  bring  any  habeas  corpus,  in  order  to  be  discharged  from 
any  such  commitment,  a  mere  insufficiency  in  the  form  of  the  warrant  shall  not 
prevent  a  recommitment.  A  statute  framed  for  providing  a  review  of  the  exercise 
of  a  jurisdiction  the  most  delicate  and  dangerous  that  can  be  confided  to  a  court, 
must  be  construed  in  a  manner  to  secure  to  it  the  most  ample  efficacy.  On  such 
a  construction  this  clause  must  be  understood  as  conferring  on  the  subject  a  right 
to  the  writ,  without  restriction  of  time  or  courti 

Mr.  Base  in  reply.  On  the  question  whether  this  Court  can  issue  a  writ  of  habeas 
corpus  in  vacation,  few  authorities  exist :  but  the  result  of  those  authorities,  as 
stated  by  the  counsel  [10]  for  the  prisoner,  is  not  such  as  has  been  deduced  from 
them  by  text  writers.  BlackstoTu  clearly  considers  the  dicta  of  Lord  Coke  and  Lord 
Hale  as  overruled  by  the  decision  of  Lord  Nottingham. 

The  Lord  Chancdlor  [Eldon].  Has  Bla^kstone  stated  by  what  authority  the 
Chancellor  issues  the  writ  in  term,  if  he  cannot  issue  it  in  vacation  %  His  Court 
is  onen  every  day  of  his  life,  at  the  pleasure  of  any  suitor. 

Mr.  Rose.  Blackstone  has  not  engaged  in  the  discussion  of  a  question,  which 
he  considered  as  concluded  by  the  deliberate  judgment  of  that  high  authority. 

The  Lord  Chancellor  [Eldon].  The  writ  of  habeas  corpus  under  the  statute 
3 1  Charles  2,  c.  2,  is  perfectly  different  from  the  writ  at  common  law,  and  opens 
to  different  c<aisequence8 ;  and  the  differences  are  so  familiar,  that  on  application 
to  the  offices  from  which  the  writs  issue,  they  always  adapt  the  writ  to  the  occasion. 
With  respect  to  writs  at  common  law,  the  difficulty  does  not  now  occur  for  the  first 
time.  T  have  formerly  experienced  difficulties  arising  from  a  variation  in  the  practice ; 
bankrupts  being  brought  up,  sometimes  by  writ,  sometimes  by  order ;  and  I  then 
thought  that  the  writ  of  habeas  corpus  might  be  issued  by  this  Court  in  vacation, 
and  if  so,  that  it  was  not  wholesome  to  substitute  an  order  for  an  old  common-law 
writ  (Ex  parte  Tomkinson,  10  Ves.  106),  which  affords  perhaps  to  the  person  brought 
up,  better  security  for  his  liberty  than  the  process  for  punishing  disobedience  of  an 
order  of  the  Ghancelltnr. 

[11]  The  reason  of  the  common  law  courts  not  granting  the  writ  in  vacation  is, 
that  there  is  no  common  lav  court  but  in  term  time.  On  the  question  put  to  the 
Judges  at  a  former  period  (in  1758.  Vide  2  Swans.  60  et  seq.\  the  majority  were 
of  opinion  that  the  Judges  in  the  Courts  of  King's  Bench  or  Common  Pleas  could 
not  issue  the  writ  in  vacation.  On  that  occasion  they  did  not  refer  to  the  Chancellor, 
and  for  this  reason,  that  his  Court  being  not  a  term  court,  but  always  open  (see 
6  Ves.  771 ;  2  Swans.  21,  22),  there  seemed  no  ground  for  saying  that  he  can 
grant  the  writ  in  term  time  and  not  in  vacation. 

Jenkes's  case  was  decided  by  one  of  the  ablest  men  that  ever  sat  in  any  court  in 
this  country.  I  have  in  my  possession  an  authentic  copy  of  Lord  NotHngham*s 
manuscript  reports,  which  belonged  to  the  late  Chief  Baron  Thompson^  and  I  will 
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Bee  what  is  to  be  found  there ;  but  the  modern  text-bookB,  uid  with  reference  to 
more  authorities  than  hare  been  cited,  maintain  that  the  Chancellor  can  issue  the 

writ  in  vacatioD  ;  and  though  by  the  statutes  16  Charles  1,  e.  10 ;  31  Charles  2,  c.  2  ; 
and  56  George  3,  c.  100,  the  lioerty  of  the  aubiect  appears  to  be  properly  secured 
through  all  future  times,  it  should  seem  that  there  was  a  great  defect  in  the  law, 
if  during  the  long  interval  between  magna  charta  and  the  31  Charles  2,  the  subject 
could  not,  in  vacation,  have  obtained  the  writ.  My  opinion,  formed  not  on  this 
occasion,  is,  that  the  Chancellor  has  the  power  of  granting  a  writ  of  habeas  corpus 
at  common  law  in  vacation.  The  writ  under  the  statute  31  Charles  2,  c.  2,  cannot 
be  granted  after  neglect  of  application  during  two  terms ;  but  the  rights  of  the 
subject  under  the  one  writ  and  undw  the  other  are  very  different.  Much  better 
security  is  afforded  by  the  last,  more  particularly  from  the  penalty  oi  £500  inflicted 
on  ft  judge  denying  the  writ ;  a  penalty  to  which  he  is  liable  even  if  the  denial 
proceeds  on  the  most  honest  doubt.  According  to  the  law  and  usage  of  England^ 
the  usage  constituting  the  law,  at  this  day  the  Chancellor  has  a  right  to  issue  this 
writ  in  vacation. 

July  H.  The  Lord  Chancellor  [Eldon].  I  have  found  in  Lord  Nottingham's 
MSS.  a  statement  of  Jenkes's  case,  which  certainly  deserves  great  attention.  It 
is  as  follows:  July,  28  Car.  2.  Francis  Jenkes,  a  prisoner  in  the  Gatehouse  by 
orcUr  of  the  council-board,  moved  me  at  the  third  seal  for  an  habeas  corpus,  upon 
the  authority  of  2  Inst.  63,  where  it  is  said  the  subject  hath  remedy  for  his  liberty 
in  racation  time  by  habeas  corpus  out  of  Chancery,  which  is  ofpcina  jusHH<Bf  and 
always  open.  I  durected  Mr.  Welldon  his  counsel,  who  moved  it,  to  more  it  again 
this  day,  being  the  last  seal,  that  in  the  mean  time  I  might  look  upon  the  book  and 
consider  of  it ;  which  I  did,  and  also  advised  with  the  Judges.  AikI  now,  upon 
the  second  motion,  1  said  my  Lord  Coke  had  indeed  delivered  such  an  opinion  there, 
and  again  i  Inst.  81.  But  in  neither  place  had  cited  any  one  precedent  of  it,  or 
authority  for  it,  except  the  book  of  4  4  (the  margin  of  the  MS.  contains  the 
following  reference,  "  27  Year  Book,  4  £.  4 which  goes  no  further  than  to  say, 
that  when  the  term  is  adjourned,  the  Chancery  is  not  adjourned.  Which  book  is 
too  weak  a  foundation  to  build  such  an  opinion  upon ;  for  though  the  Chancery 
be  officina  justitioe,  and  always  open,  for  the  granting  of  writs  returnable  in  other 
courts  in  term  time,  yet  no  writs  can  be  issued  and  made  returnable  in  Chancery 
on  the  Latin  side  in  time  of  vacation,  for  [13]  the  Chancery  is  not  open  as  a  court 
of  record  to  proceed  in  but  in  term  time  ;  and  the  prisoner  doth  not  pray  a  habeas 
corpus  returnable  next  term,  but  immediate',  which  cannot  be,  for  many  reasons.  For, 
Ist.  Suppose  the  Aa6ea5  cor^5  obeyed  pnd  returned,yet  can  no  prisons  be  bailed  or  dis- 
charged, till  after  thereturn  be  filed,  andno  return  canbeiiledia  vacation,  because  there 
is  no  Latin  side  to  file  it  in.  2dly.  If  the  habeas  corpus  be  disobeyed  even  to  the  pluries, 
yet  the  attachment  for  that  disobedience  must  be  returnable  next  term,  and  perhaps 
in  some  other  court  too,  directly  parallel  to  the  case  of  the  prohibition  which  my 
Lord  Coke  puts  in  the  same  place,  4  Inst.  81,  where  he  holds  that  the  Chancery  may 
grant  a  prohibition  in  time  of  vacation ;  but  if  it  be  disobeyed,  the  attachment  upon 
that  pronibition  must  be  returnable  next  term,  into  the  Court  of  King's  Bench  or 
Common  Pleas.  3dly.  For  indeed  there  is  no  precedent  of  any  habeas  corpus  ad 
subjiciendum  made  returnable  in  Chancery  in  term  time,  when  perhaps  it  might 
be  nrooeeded  in,  much  less  in  time  of  vacation.  4thly.  Had  the  law  warranted 
such  a  proceeding,  without  doubt  there  would  hare  been  some  practice  of  it,  for 
there  was  occasion  for  it  in  Chambers^  case  {Cro.  Car.  133,  168),  who  was  committed 
in  4  Charles  1.  in  time  of  vacation.  5thly.  It  is  to  be  presumed  that  the  stat.  17 
Car.  1,  cap.  14  (16  Car.  1,  c.  10),  would  have  taken  some  notice  of  the  Chancery,  and 
have  provided  against  the  delays  of  habeas  corpus  there  as  well  as  in  other  courts, 
if  that  court  had  been  proper  for  habeas  corpus  to  issue  from  it.(4)  6thly.  If  the 
Chancery  had  an^  such  standing  [14]  power  in  time  of  vacation,  doubtless  the  whole 
vacation  business  of  the  Chancery  would  by  this  time  hare  been  nothing  else  but 
a  gaol  delivery  for  all  England.  7thly.  And  then  the  late  bill  which  passed  the 
House  of  Commons  for  remedy  of  imprisonments  in  time  of  vacation  (see  2  Sicans. 
29)  had  been  needless.  For  which  reasons  I  did.  as  the  judges  had  before  advised 
me,  put  it  upon  precedents,  without  which  they  said  it  ought  to  be  refused. 
"  The  writ  was  not  granted. 

"  A  writ  of  mainprise  appears  to  have  been  afterwards  applied  for  :  it  was  not 
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granted ;  but  La  the  beiginning  of  September  following,  he  was  discharged. "  (Note  : 
For  the  preceding  copy  of  the  statement  read  from  Lord  Nottingham's  MSSi  07  the 
Lord  ChancdloTi  the  editor  is  indebted  to  his  Lordship's  favor.) 

Lord  N<M%nQham  also  states  the  circumstances  of  another  proceeding  before 
him,  not  noticed  in  the  printed  account.  He  says  that  a  petition  was  presented 
to  him  on  the  Monday  morning,  as  he  was  on  his  way  to  hia  coach,  by  certain  London 
merchants,  who  styled  themeelTes  friends  of  Francis  Jenkes,  setting  forth  that 
J enkes  was  a  prisoner  for  a  fact  bailable,  and  that  by  the  ancient  usage  of  the  Chan- 
cery, on  puttmg  in  bail,  a  writ  of  mainprise  ought  to  issue  to  deliver  the  party ; 
and  the  petitioners  offered  themselves  as  bail ;  that  the  petition  was  accompanied 
by  precedents,  eighteen  being  stated  of  very  ancient  date ;  and  that  there  came 
auo  a  forward  attorney,  who  brought  a  copy  of  FUzherbert's  Natura  Brevium, 
and  referred  to  page  250.  Lord  Nottingham^  remarkii^  that  this  was  a  captious 
application,  for  the  prisoner  did  not  complain,  told  the  petitioners  that  on  his  humble 
petition  he  made  no  doubt  that  his  Majesty  would  order  Jenkes  to  be  bailed  ;  that 
[15]  the  present  was  not  a  time  to  give  a  further  answer,  and  that  he  would  consider 
of  it.  On  Wednesday  following.  Lord  Nottingham  stated  the  matter  to  the  king 
in  council ;  and  considering  that  a  subject  of  this  nature  ought  not  to  rest  on  his 
single  judgment,  the  granting  or  denying  this  writ  being  of  great  effect  in  his 
Majesty's  government,  he  prayed  a  reference  to  the  Attorney  and  Solicitor  General. 
Lord  Nottingham  states  what  passed  in  council :  the  opinions  of  the  judges  were 
ordered  to  be  taken,  and  three  or  four  pages  of  great  learning  follow,  in.  support 
of  the  opinion  that  the  writ  could  not  be  grantm,  since  the  statute,  28  Edward 
the  Third,  e.  9.  At  length  Jenkes  was  set  at  liberty,  the  King  intimating  his  pleasure 
to  that  effect.   (For  a  farther  account  of  Jenkes's  case,  see  2  Swans.  43-47.) 

After  such  an  account  of  Jenkes*s  case,  of  the  authenticity  of  which  no  doubt 
can  be  entertained,  giving  a  view  of  that  decision  very  different  from  that  which 
has  prevailed,  it  is  necessary  to  use  great  research  in  settling  the  c^uestion.  Lord 
Nottingham's  distinction  ia,  that  though  the  Court  of  Chancery  is  always  open, 
it  is  not  always  open  as  a  court  of  reconi ;  the  Latin  side  being  open  in  term  only ; 
but  it  would  be  impossible  to  account  for  a  great  deal  of  what  passes  in  this  Court 
on  that  distinction. 

I  shall  not  determine  the  question,  without  giving  to  the  bankrupt's  counsel 
an  opportuntiy  of  commenting  on  the  reasoning  and  authorities  by  which  Lord 
Ni^tingham's  decision  is  supported.  Lord  Nottingham's  objections  are,  that  the 
Latin  side  of  the  Court  (by  which  I  underatand  him  to  mean  the  petty  bag),  la 
not  open  in  vacation ;  and  the  difficulty  of  attaching  parties  in  vacation  for  dis- 
obedience to  the  writ.  [16]  I  have  directed  inquiry  into  the  proceedings  in  this 
Court  by  habeas  corpus,  and  also  in  discharge  of  bankrupts  from  commitments 
by  the  order  of  the  Chancellor  on  petition ;  Tor  that  has  been  done.  The  usage, 
OS  far  as  1  can  ascertain,  is,  that  where  the  party  is  brought  up  by  habeas  corpus 
and  discharged,  the  return  is  put  into  the  jailor's  hands  as  an  authoiity  for  the 
discharge,  it  is  unfortunate  that  the  question  is  brought  here,  when  no  fewer 
than  six  judges  are  in  town,  about  the  power  of  every  one  of  whom  no  doubt  can 
exist. 

July  15.  The  following  passage  from  Chief  Justice  Wilmot^s  opinbn  on  the 
writ  of  habeas  corpus  was  nad  by  Mr.  Bose. 

"  In  2  Inst.  53,  and  4  Inst.  81,  182,  Lord  Coke  says,  *  it  ought  to  issue  out  of 
the  Court  of  King's  Bench  in  term  time,  and  out  of  Chancery  either  in  term  time 
or  vacation.  All  writs,  in  supposition  of  law,  do  issue  in  the  term  ;  and  he  might 
mean  no  more,  than  that  Judges  could  not  grant  them  by  their  own  proper  authority, 
as  separate  and  detached  from  the  court,  as  they  issue  warrants.  First,  this  was 
no  judicial  determination  ;  a  mere  '  prolatum,'  which,  as  to  the  Court  of  Chancery, 
is  very  doubtful.  For  no  writ  of  habeas  corpus  can  be  found  to  have  ever  issued 
out  of  the  Court  of  Chancery,  except  some  returnable  in  the  House  of  Lords.  The 
16  Car.  1,  takes  no  notice  of  the  Court  of  Chancery,  which  it  is  most  probable  it 
would  have  done,  if  it  had  been  thought  that  the  writ  had  issued  out  of  that  Court 
in  vacation.  And  the. 31  Car.  2,  seems  to  proceed  upon  a  supposition,  that  it  could 
not  issue  out  of  the  Court  of  Chancery,  because  the  10th  section  ex-[17]-pre8Bly 
empowers  the  Court  of  GhaBcery  to  grant  it,  which  would  have  been  unnecessary. 
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if  it  could  have  granted  the  writ  before."  (Opinions  and  Judgments  of  Ohief  Justice 
WUmot,  p.  100,  101.) 

July  16.  The  Li)rd  Chancellor  [Eldon].  If  the  writ  were  issued  under  the 
statute  (31  Car.  2,  c.  2),  after  the  expiration  of  two  terms,  the  bankrupt  might 
reply  to  the  exception  in  the  third  section,  that  the  omission  to  make  an  earlier 
application  was  not  wilful. 

I  have  found  that,  previously  to  the  statute  6  Geo.  2,  c.  30,  the  Chancellor  dis- 
posed of  commitments  by  commissioners  by  order  (see  the  instances,  2  Sieans, 
30  et  seq.)  i  but  I  cannot  find  any  instance  after  that  act ;  though  I  see  nothing 
in  that  or  the  subsequent  acts  to  exclude  such  a  power  if  it  previously  existed. 

With  respect  to  Lord  Nottingham's  observation  on  the  difficulty  in  the  issue 
and  return  of  a  habeas  corpus  in  vacation,  by  reason  of  the  Latin  side  of  this  Court 
not  being  then  open,  on  the  researches  which  I  have  directed  in  that  Latin  side, 
nothing  has  been  found  which  throws  any  light  on  the  subject ;  no  return  of  this 
writ  or  any  other. 

July  17.  Mr.  Cullen,  in  support  of  the  writ.  Blackstone  describes  the  writ 
of  ha^as  corpus  as  "  a  high  prerogative  writ,  and  therefore,  by  the  common  law, 
[18]  iffluing  out  of  the  Court  of  King's  Bench,  not  only  in  term-time,  but  also  during 
the  vacation,  by  a  fiat  from  the  Chief  Justice,  or  any  other  of  the  judges.  (3  Bl. 
Com.  131.) 

The  Lord  Chancellor  [Eldonl  I  am  sure  that  Blackstone*s  opinion  was,  that 
though  the  law  might  be  in  a  better  state  if  the  writ  were  issuable  in  vacation, 
that  point  was  extremely  doubtful.  The  best  account  of  the  writ  of  habeas  corpus 
is  to  be  found  in  the  opinions  of  the  judges,  given  to  the  House  of  Lords,  on  occasion 
of  the  bill  for  extending  theprovisiona  of  31  Car.  2,  e.  2,  introduced  in  the  time 
of  Chief  Justice  Wilmot.  {vide  2  Swans.  60  et  seq.)  The  Court  of  King's  Bench 
had  always  issued  the  writ  in  term-time ;  but  it  appeared  (I  speak  from  memory, 
for  I  have  not  been  able  to  find  the  papers),  that  there  had  been  a  practice  for  the 
judges  of  that  Court  to  issue  the  writ  lu  vacation.  The  Courts  of  Common  Pleas 
and  Exchequer,  being  confined  to  dvil  matters,  never  issued  the  writ  till  empowered 
by  statute.  Many  of  the  judges  were  of  opinon  that,  at  common  law,  the  judges 
of  the  Court  of  King's  Bench  had  no  right  to  issue  the  writ  in  vacation ;  many 
thought  that  they  had  acquired  that  right  by  practice.  By  the  late  act  ^56  Geo. 
3,  c  100)  authority  is  given  to  all  the  judges  to  issue  the  writ  in  vacation ;  but  had 
the  question  arisen  some  years  ago,  unless  this  Court,  as  officina  justitice,  had 
authority  to  issue  the  writ,  any  of  the  king's  subjects  might  have  lain  in  prison 
during  the  vacation. 

Mr.  Cullen.  Blackstone  supposes  the  writ  to  be  issuable  in  vacation  by  the 
judges  of  the  Court  of  King's  Bench  :  he  says,  if  the  writ  "  issues  in  vacation,  it 
IS  usually  returnable  [19]  before  the  judge  himself  who  awarded  it."  (3  Bl.  Com. 
131.)  It  would  be  most  extraordinary,  considering  the  nature  of  the  wnt,  designed 
as  a  summary  mode  of  dehverine  the  subject  from  imprisonment,  while  any  judge 
of  a  court  of  common  law  could  issue  it  in  vacation,  to  deny  a  like  authority  to 
the  Lord  Chaneellor.  No  one  ever  doubted  his  power  to  issue  a  Habeas  Corous 
returnable  before  himself,  though  some  of  Lord  Nottingham's  reasons  to  tnat 
extent ;  the  only  doubt  is,  whether  he  can  exercise  that  power  in  vacation.  The 
doubt  originates  in  the  single  and  anomalous  case  of  Jenkes ;  a  case  not  only  decided 
under  political  circumstances,  from  the  influence  of  which  it  was  scarcely  possible 
for  any  judge  to  deliver  his  mind,  but,  speaking  with  every  respect  to  the  memory 
of  Lord  Nottingham,  decided  by  a  judge  who  was  himself  a  party.  From  the  account 
of  that  case  given  in  the  State  Trials,  which  is  not  inconsistent  with  Lord  Not- 
tingham's MSS.,  it  appears  that  he  took  an  active  part  in  the  examination  of  Jenkes 
before  the  Privy  Gouucil,  and  put  to  him  several  most  pressing  questions. 

The  Lord  Chancellor  [Eldon].  By  whom  is  that  account  given  1  I  have  seen 
BO  many  aocountg  of  proceedings  before  the  Privy  Coundl,  not  containing  a  word 
of  what  really  passed  there,  that,  without  at  present  questioning  the  fact,  I  wish 
to  know  the  authority. 

Mr.  Cullen.  The  statement  purports  to  proceed  from  Jenkes'  friends.  It 
remains,  however,  to  consider  the  grounds  of  that  case.  Had  the  reasons  of  Lord 
N<4iinghafn  been  good,  it  would  have  been  unnecessary  to  refer  his  refusal  to  the 
want  of  precedents.   The  doctrine  which  Lord  Coke  L20]  rested  on  constitutional 
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«tl  Nottingham  controverta  by  narrow,  technical,  special  pleading 
'V  'ved  from  the  distinction  of  the  Latin  and  English  sides  of  the  court, 

^  -1  return  of  writs. 

L  .,4  Edtoard  4,  which  Lord  NotHngham  says,  is  too  weak  a  founda- 

^•^  arther  thui  to  say.  that  when  the  term  is  adjourned  the  Chancery 

\^  jed,  will  be  found  on  examination  a  most  material  authority.  In 

^  ji  1464,  a  pestilence  prevailing  in  London  and  the  neighbourhood, 

^  of  King's  Bench,  Qommon  Pleas,  and  Exchequer  were  ^joumed  to 
.fias  Term,  not  by  act  of  parliament  but  by  the  King's  writ ;  a  proceeding 
*  means  singular ;  many  other  instances  occur  in  which  the  term  has  been 

timed  by  the  King  (see  Viner,  Abr.  Adjournment,  A.,  Officina  Brevium,  7), 
id  it  seems  therefore  that  the  adjournment  of  the  term  depeiids  upon  the  King's 
pleasure.   The  report  states  that  the  Judges  of  the  Common  Pleas  having  met 
in  Court,  caused  the  King's  writ  of  adjournment  to  be  read ;  the  King's  Bench 
was  adjourned  in  like  manner,  and  the  Exchequer  as  to  pleas  of  parties  :  but  debtors 
to  Uie  King  were  to  account  there  as  usual ;  and  the  Book  proceeds,  "  also  the 
Ohancery  was  not  adjourned,  for  the  Chancery  is  always  open."   (4  Ed.  4,  fol. 
20,  21 ;  Bro.  Ahr.  Bruf,  349 ;  Jurisdiction,  74.)   Why  Lord  Nottingham  should 
have  declared  this  too  weak  a  foundation,  I  know  not.   It  fully  justifies  the  inference 
which  Lord  Coke  deduces  from  it,  and  in  principle  decides  the  question ;  deciding 
that  the  Court  of  Chancery  does  not,  like  the  other  courts,  depend  on  the  term, 
but  is  always  open ;  nor  is  th^re  a  pretence  for  saying  that  these  expressions,  which 
are  applied  to  the  whole  Court,  do  not  extend  to  the  Latin  side.   That  [21]  the 
Chancellor  sits  at  one  place  in  term,  and  at  another  in  vacation,  is  an  arrangement 
of  mere  convenience.   The  statutes  abbreviating  the  terms,  show  that  the  Court 
of  Chancery  is  not  affected  by  the  distinction  of  term  and  vacation.  (Trinity 
term  is  abbreviated  by  stat.  32  H.  8,  c.  21,  and  MichaelmO'S  term  by  16  Car.  1- 
e.  6,  and  24  Geo.  2,  e.  48.)  The  courts  to  which  those  acts  apply  are  described  ii\ 
them,  as  "  the  high  courts  of  record  of  our  Soverngn  Lord  the  King,  holden  at 
WettmmsUr,  or  other  place  or  places  at  the  assignment  or  appointment  of  the 
Eina."   The  Court  of  Chancery  is  not  holden  at  any  place  by  the  appointment 
of  the  King,  but  follows  the  person  of  the  individual  having  the  custody  of  the 
great  seal.    The  correlative  words,  term,  and  vacation,  have  no  application  to 
the  Court  of  Chancery,  which  knows  no  vacation.    Lord  Nottingham's  objection, 
therefore,  that  the  writ  cannot  be  returned  in  vacation,  because  the  Latin  side 
of  the  Court  is  not  then  open,  is  an  assumption  contrary  both  to  the  authority 
of  the  text-writers  cited,  and  to  the  fair  inference  to  be  drawn  from  these  statutes. 
Probably  Lord  Coke  and  Sir  Matthew  EaU^  in  conourrenoe,  possess  a  better  claim 
to  infallibility  thui  Lord  NotHn^utm  alone. 

Ihe  second  reason,  that  if  the  writ  is  disobeyed,  the  attachment  can  be  return- 
able only  in  term  time,  seems  answered  by  the  same  authorities. 

The  Lord  Cfianedlor  [Eldon].  You  will  find,  I  believe,  that,  in  suits  in  the 
petty  bag,  which  is  the  Latin  side  of  the  Court,  these  steps  can  be  taken  only  in  term 
time.  If  an  action  were  brought  there,  a  declaration  could  not  be  filea,  or  plea 
[22]  put  in,  or  issue  joined,  in  v8cation.(5)  On  these  points  I  will  direct  inquiry. 
With  reference  to  some  of  the  passages  which  you  have  cited,  it  may  be  material 
to  recollect,  that  Lord  Coke  took  a  conspicuous  part  in  the  question  relative  to  the 
antiquity  of  the  equity  side  of  the  Court  of  Chancery,  warmly  contending  for  its 
modern  origin.(6) 

[23]  Mr.  Ctdlen.  The  officers  of  the  Petty  Bag,  may  have  accommodated  their 
practice  to  the  periods  of  businesB  in  other  courts  :  [2^  if  writs  are  to  be  returned 
in  those  courts,  they  must  be  made  returnable  in  term,  and  that  convenience  of 
[2S}  arrangement  may  explain  the  practice,  iS  such  exists,  of  making  all  writs 
returnable  in  term  only,  and  suspena-^26I'ing  proceedings  during  vacation  :  but 
in  principle,  this  Court,  in  all  its  fimotions,  is  equally  open  through  every  period 
of  the  year. 

[27]  The  third  reason  is  most  extraordinary  as  an  assertion  of  a  fact,  and,  as  an 
aT:gument,  proves  too  much.  Lord  Nottingham  says,  that  he  finds  no  precedent 
of  an  habeas  corpus  ad  subjiciendum  returnable  in  Chancery  in  term  time,!,  when 
perhaps  it  nught  be  proceeded  in,  much  leas  in  time  of  vacation.  Could  Lord 
NotUngham  mean  that  th^Jmrd  Cht^nedlor  vfiv^  issued  a  habeof  corpus  returnable 
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before  himself  in  term  timel  If  not,  the  pro]K>8itioii  is  nugstOTy,  and  to  that 
extent  it  is  quite  untenable.  The  fourth  direction  is,  that  if  the  law  warranted 
such  a  proceeding,  there  would  be  some  practice  of  it ;  for  there  was  occasion  ior  it 
in  Chambers'  case.  That  case  is  reported  in  Croke  {Cro.  Car.  133,  168),  but  it  does 
not  justify  the  observation.  The  reason  that  there  was  no  application  to  the  Chan- 
cellor in  that  case  is  obvious.  Chambers  having  obtained  a  writ  of  habeas  corpus 
in  the  King's  Bench,  the  mai^hal  returned  that  he  was  committed  on  the  28th 
day  of  September.  At  that  time  Michaelmas  term  b^an  early  in  October.  Consider- 
ing, therefore,  that  the  interval  between  his  commitment  and  the  commencement 
of  the  term  exceeded  not  a  few  days,  his  omission  to  apply  to  this  Court  for  a  writ 
in  vacation  may  well  be  explained  without  the  supposition  of  a  defect  of  juriadiotion. 
There  is  a  good  general  reason  also  for  forbearing  to  make  the  application  to  the 
Lord  Chancellor,  which  may  account  for  that  want  of  precedents  to  which  Lord 
Nottingham  attaches  so  much  im-{28}portance.  Commitments  are  commonly 
for  criminal,  or  supposed  criminal  matter  ;  if  the  Lord  Chanedlor,  on  the  return 
of  the  writ,  found  tnat  the  party  was  committed  for  a  bailable  ofience,  he  could 
not  dischai^  him,  and  bail  could  be  taken  only  in  the  other  court ;  the  ChMtedUrr 
being  unable  to  proceed  in  a  criminal  matter,  the  return  must  be  made  in  the  King's 
Bench.  The  practice  of  applying  to  that  Court,  therefore,  became  almost  universal ; 
nor  could  any  benefit  in  such  cases  be  obtained  by  an  application  to  the  Lord 
Chancellor  in  vacation. 

Lord  Nottingham  then  refers  to  the  statute  17  Car.  1,  c.  14,  meaning  16  Car. 
1,  c.  10  (see  sect.  8),  and  argues  that  that  statute  would  have  provided  for  delays 
in  granting  the  writ  in  Chancery,  as  well  as  in  other  courts,  if  this  court  bad  been 
competent  to  grant  it.  But  the  object  of  that  act  was  the  abolition  of  ^e  Court 
of  Star-Chamber ;  and  the  provision  for  issuing  a  writ  of  habeas  corpus  was  merely 
incidental,  and  confined  to  cases  of  commitment  by  the  order  of  any  court  pre- 
tendixig  a  like  iurudiction ;  for  those  cases  it  proviiks  against  delay  in  the  remedy 
by  writ  to  be  obtained  from  the  King's  Bench  or  Common  Pleas.  The  jurisdiction 
of  particular  courts  was  not  in  cjuestion.  The  sixth  reason  is,  that  if  the  Chancery 
had  any  &uch  standing  power  m  time  of  vacation,  doubtless  the  whole  vacation 
business  of  the  Chancery  would  by  this  time  have  been  nothing  else  than  a  gaol- 
delivery  for  all  England.  Considering  the  nature  of  the  commitments  at  that 
time,  namely,  for  insolent  speeches  before  the  council,  and  turbulent  speeches  at 
Guildhall,  charges  of  which  the  Chancellor  could  take  no  cognizance,  this  appre- 
hension seems  rather  gratuitous.  Of  the  bill  which  had  then  recently  passed 
the  House  of  Commons,  and  [29]  stands  as  a  seventh  reason,  I  know  nothing.(7) 
The  observation  in  the  margin,  that  the  act  for  the  abbreviation  of  Michaelmas 
Term  passed  in  that  very  session,  to  which  act  the  objection  was  made,  that  the 
prisoner  would  lie  a  fortnight  longer  in  vacation,  applies  to  those  persons  only 
who  had  recourse  to  courts  of  common  law.  Tt  was  tone  that  an  application  to 
the  Court  of  King's  Bench  would  bo  delayed ;  and  that  objection  exists,  although 
the  Chancellor  is  competent  to  issue  the  writ  in  vacation. 

Considering,  therefore,  the  situation  of  the  judge,  and  the  reasons  which  be 
assigns,  no  authority  can  be  ascribed  to  this  decision.  The  principal  ground  on 
which,  as  Lord  Nottingham  says,  he  was  advised  to  put  it,  namely,  the  want  of 
precedents,  was  a  mere  pretence,  and  most  untrue  ;  and  the  conclusion  is  expressly 
contradicted  by  the  opinions  of  Lord  Coke  and  Sir  Matthew  Hale,  adopted  by  sub- 
sequent text  writers.(8) 

In  the  present  instance,  the  bankrupt  was  committed  four  da^s  after  the  term 
b^an  ;  this  therefore  is  not  a  case  of  conunitment  in  vacation,  within  the  statute  ; 
and  the  writ,  if  issuable  at  all,  can  be  issued  <>nly  st  common  law. 

The  Lord  Chancellor  [Eldon]  having  read  an  entry  of  the  result  of  an  application 
to  Lord  Loughborough  in  1797,  in  £30]  Nowlan's  case,  in  which  the  discharge  of 
the  bankrupt  was  refused.  Lord  Loughborough  expressing  an  opinion  that  ho 
had  no  jurisdiction  {Note :  On  diligent  search  in  the  office  of  the  secretary  of  bank- 
rupts, this  entry  has  not  been  found) ;  proceeded  thus  : 

Speaking  with  great  deference  to  Lord  Loughboroughy  it  appears  to  me  that  this 
reasoning  is  wrong.  I  find  that  it  was  the  practice  before  the  statute  5  Geo.  2, 
e.  30,  for  the  Lord  Chancdlor  to  discharge  prisoners  under  commitment  from  com- 
miflsioners  of  bankrupt,  by  order  ;  and  it  seems  clear  that  that  act  has  not  deprived 
this  court  of  the  authority  which  it  then  possessed.   It  is  to  be  observed  also,  that 
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the  application  in  Notdan's  case  was  within  two  terms  after  the  commitment ; 
and  tne  La-d  Chtmcdlor  therefore  should  not  have  stated  that  the  only  mode  of 
olMaining  the  prisoner's  discharge  was  by  application  to  a  common-law  judge.  I 
think  that  that  must  have  been  the  mistake  oi  the  person  who  sat  under  the  Lord 
Chancellor. 

This  Court  has,  in  several  instances,  on  petition,  ordered  the  discharge  of  f  er&ons 
committed  by  the  commissioners ;  sometimes  ordering  the  commissioners  to  dis- 
charge him,  sometimes  the  jailer,  passing  over  the  commisBioners. 

The  instances,  however,  are  not  numerous.  One  of  the  earliest  is  Ex  parte 
James  in  1719.(9)  In  Ex  parte  [31]  Lingood  (1  Atk.  240;  see  p.  242),  on  the 
petition  of  a  bankrupt  committed  by  one  of  the  common-law  judges  on  the  certificate 
of  the  commissioners  of  his  refusal  to  attend  their  summons  (5  Geo.  2,  e.  30,  s.  14), 
Lord  Hardwidee  said,  "  It  is  an  entire  new  question,  and  quite  a  new  case ;  and 
therefore  at  the  first  opening  of  it  I  had  a  great  doubt,  whether  I  could  properly 
determine  the  legality  of  the  commitment,  as  a  Habeas  corpus  might  have  been 
sued  out,  and  have  been  decided  by  the  judges  of  the  common  law,  which  is  the 
ready  way.  But  I  do  remember  a  case  of  John  Vfard,  before  l  ord  Chancellor  King, 
not  unlike  the  present,  where  he  determined  a  commitment  b^  commissioners  of 
bankrupt  to  be  justifiable,  after  he  had  taken  some  time  to  consider  of  it." 

A  Uke  practice  occurred  in  Ex  parte  Brailsford,  13th  October  1725,(10)  and  in 
the  bankruptcy  of  Thomas  Mace,  in  September  and  December  1728. 

[32]  M'*  Cullen.  It  was  understood  that  your  Lordship  in  Taylor's  case  (8  Ves. 
328,  and  see  Ex  parte  Tomkinson,  10  Ves.  106.  Ex  parte  Biams,  18  Ves.  237) 
had  decided  that  a  bankrupt  under  commit-[33]-ment  for  not  answering,  could  not 
be  discharged  on  petition,  but  must  obtain  a  writ  of  habeas  corpus.  That  [34]  riile 
is  connstent  with  Lord  Loughborough's  decision  in  Ex  parte  Novdan.  The  question, 
however,  is  not  ma-^5]-terial  to  the  present  case,  the  bankrupt  being  brought 
before  the  Court  by  writ  of  habeas  corpus. 

[36]  The  Lord  Chancellor  [Eldon].  Since  I  was  last  here,  I  have  spent  many 
hours  in  researches  on  this  question.  I  have  not  yet  arrived  at  [37]  the  end  of 
them,  but  I  will  now  dispose  of  it,  so  far  as  to  explain  the  real  state  of  Jenkes^s  case, 
which  seems  to  me  not  to  have  been  fully  understood. 

[38]  It  is  a  circumstance  material  to  be  recollected,  that  Sir  Mathew  Hale,  who 
adopts  Lord  Coke's  doctrine  (and  in  [39]  such  a  manner  as  to  show  that  that  part 
at  least  of  his  work  cannot  be  justly  characterised  as  a  loose  note  {WilmoVs  Opinions, 
p.  100),  for  he  takes  a  distinction  which  Coke  had  not  taken,  and  must  be  considered 
as  having  applied  his  great  judicial  mind  to  the  Bubiect),  Sir  Matthew  HcUe,  I  say, 
retired  from  the  office  of  Chief  Justice,  in  1675.  and  cued  in  1676.  {Emlyn's  Preface 
to  Hale's  Pleas  of  the  Crown.)  The  dates  are  important  in  this  way  ;  Lord  Notting- 
ham in  Jenkes's  case,  argues  on  the  statute  16  Car.  1,  that  the  Court  of  Chancery 
could  not  have  power  to  grant  the  writ  at  common  law,  because  no  proTiBion  has  been 
made  as  to  this  court  in  that  statute  ;  but  it  is  clear  that  Lord  Hale,  who  left  his  work 
transcribed  for  publication  after  his  death,  and  there  expressly  states  that  the  Chan- 
cery has  the  power  of  issuing  a  writ  of  habeas  corpus'in  the  vacation  as  well  as  in  the 
term,  must  have  known  the  statute  of  16  Car.  1,  and  could  have  seen  no  objection 
arising  from  it  against  that  doctrine. 

Blackstone,  in  his  Commentaries  (vol.  iii.  p.  131,  et  seq.)  has  given  the  history 
of  the  writ  of  habeas  corpus  ad  subjiciendum,  perhaps  not  altogether  with  his  usual 
accuracy.  His  words  are  (3  Comm.  131),  *  but  the  great  and  efficacious  writ,  in 
all  manner  of  illegal  confinement,  is  tlutt  of  habeas  [40]  corpus  ad  subjiciendumt 
directed  to  the  person  detaining  another,  and  commanding  him  to  produce  the 
body  of  the  prisoner,  with  the  day  and  cause  of  his  caption  and  detention,  ad  facien- 
dum, subjiciendum,  et  recipiendum,  to  do,  submit  to,  and  receive  whatsoever  the 
judge  or  court  awarding  such  writ  shall  consider  in  that  behalf."  It  is  very  material 
to  tne  jurisdiction  of  this  court,  to  recollect  in  how  many  cases  it  issues  the  writ, 
with  reference  to  infants  and  to  lunatics,  concerning  which  scarcely  any  notice  is 
taken  in  any  of  our  books,  except  books  of  practice. 

Blaeksione  then  states  this  to  be,  "  a  high  prerogative  writ,  and  therefore  by 
the  common  law  issuing  out  of  the  Court  of  King's  Bench,  not  only  in  term  time, 
but  also  during  the  vacation,  by  a  fiat  from  the  Chief  Justice  or  any  other  of  the 
Judges,  and  running  into  all  parts  of  the  King's  dominions  :  for  the  king  is  at  all 
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times  entitled  to  have  an  account,  why  the  liherty  of  any  of  his  subjects  is  restrained, 
wherever  that  restraint  may  be  inflicted."  If  the  account  of  Jenkes's  case  published 
by  persons  who  denominate  themselves  his  friends  is  correct,  it  would  appear  that  a 
previous  application  had  been  made  to  Chief  Justice  Bainsford  for  a  wnt  of  ha^as 
corpus,  in  the  vacation,  and  that  he  had  refused  it-  (6  BotoelVs  State  Trials,  1195, 
1196.)   That  representation  is  not  confirmed  by  Lord  Nottingham's  statement. 

Bletckstone  proceeds, "  if  the  writ  issues  in  vacation,  it  is  usually  returnable  before 
the  Judge  himself  who  awarded  it,  and  he  proceeds  by  himself  thereon  unless  the 
term  should  intervene,  and  then  it  may  be  returned  in  court."  If  this  is  applied 
to  the  practice  of  the  King's  Bench,  subsequent  to  31  Car.  2,  it  is  accurate ;  that  is, 
supposing  the  opinion  of  the  Judges  [41]  delivered  in  1758  {vide  2  Swans.  60,  et  seq.) 
to  be  correct,  that  the  justices  of  that  court  could  issue  the  writ  in  the  vacation. 

BkLckatom  continues,  "  indeed,  if  the  party  wero  privileged  in  the  Courts  of 
Common  Pleas  and  Bzchequer,  as  being  (or  supposed  to  be)  an  officer  or  suitor  of  the 
Court,  axihaheas  corpus  ad  subjiciendum  might  also  by  common  law  have  been  awarded 
from  thence,  and,  if  the  cause  of  imprisonment  were  palpably  illegal,  they  might 
have  discharged  him ;  but  if  he  were  committed  for  any  criminal  matter,  they  could 
only  have  remanded  him,  or  taken  bail  for  his  appearance  in  the  Court  of  King's 
Bench,  which  occasioned  the  Common  Pleas  for  some  time  to  discountenance  such 
applications  "  :  that  is,  to  discountenance  such  applications  even  in  the  case  of  privi- 
leged persons ;  "  but  since  the  mention  of  the  King's  Bench  and  Common  Pleas, 
as  co-ordinate  in  this  jurisdiction,  by  statute  16  Oar.  1,  c.  10,  it  hath  been  holden, 
that  every  subject  of  the  kingdom  is  equally  entitled  to  the  benefit  of  the  common-law 
writ,  in  either  of  those  courts,  at  his  option."  That  doctrine  is  very  remarkable  ; 
for  the  statute  16  Car.  1  gives  no  jurisdiction  to  the  judgra  of  the  Common  Pleaa 
to  issue  a  writ  of  habeas  corpus,  except  in  cases  there  mentioned ;  but  then,  by  a 
construction  in  favor  of  the  liberty  of  the  subject,  they  have  granted  the  writ  in 
other  cases ;  and  have  inferred  from  a  statute  giving  to  them  power  in  certain 
specified  instances,  that  they  possess  a  general  power  to  issue  the  writ,  though  applied 
for  by  persons  not  privileged ;  a  very  material  observation  as  to  the  supposed  opera- 
tion of  the  statute  16  Car.  1,  to  work  a  negative  on  the  proposition  that  this  Court 
can  issue  the  writ  in  vacation. 

Blackstone  subjoins, "  it  has  also  been  said,  and  by  [42]  very  respectable  authorities 
that  the  Uke  haheas  corpus  m.a.j  issue  out  of  the  Court  of  Chancery  in  vacation : 
but,  upon  the  famous  application  to  Lord  Nottingham  by  Jenkes,  notwithstanding 
the  most  diligent  searches,  no  precedent  could  be  found  where  the  Chancellor  had 
issued  such  a  writ  in  vacation,  and  therefore  his  Lordship  refused  it."  I  observe  on 
this  passage,  that  in  substance  it  is  true,  but  that  the  refusal  rested  on  reasons  beyond 
the  mere  want  of  precedent. 

Why,  on  that  occasion,  the  search  was  confined  to  precedents  of  writs  of  habeas 
corpus  issued  in  vacation,  if  there  is  foundation  for  so  many  doubts  as  have  been 
ezpr^ed,  whether  the  Lord  Chancellor  has  power  to  issue  the  writ  in  term  time, 
it  is  not  easy  to  explain.  If  well  directed  towards  the  object  of  inquiry,  the  search 
would  have  been  instituted  to  ascertain  in  what  instances  tnis  Court  had,  as  well  as  in 
what  it  had  not,  issued  the  writ,  for  the  purpose  of  collecting  the  principle  on  which 
it  was  issued,  and  of  didcoverinj^  what  was  the  defect  of  power  in  the  particular  case 
in  which  application  for  the  wnt  was  made. 

Blackstone  then  states  the  ground  on  which  the  stat.  31  Car.  2  passed.  "  In 
the  case  of  Jenkes,  before  alluded  to,  who  in  1676  was  committed  by  the  King  in 
council  for  a  turbulent  speech  at  OuUdh(Ul '  (if  we  are  to  collect  what  the  offence 
of /en^s  was  from  matter  to  be  found  in  the  warrant  {SJBowelVs  State  Trials,  1195  ; 
I  doubt  whether  Blackstone  has  correctly  put  this  in  his  text), "  new  shifts  and  devises 
were  made  use  of  to  prevent  his  enlargement  by  law ;  the  Chief  Justice  (as  well  as 
the  Chancellor)  declimng  to  award  a  writ  of  habeas  corpus  ad  subjiciendum  in  vacation, 
though  at  last  he  though  proper  to  award  the  usual  writs  ad  deliberandum,  &c., 
whereby  the  prisoner  wm  discharged  at  the  Old  Bailey."    (3  Bl.  Com.  136.) 

[43]  According  to  this  you  would  suppose  that  there  had  been  an  application  in 
the  Tacation,  not  only  to  the  Lord  Chancellor,  but  to  the  Chief  Justice,  for  a  writ  of 
habeas  corpus  ad  subjiciendum,  that  they  had  refused  it,  and  that  a  writ  ad  deliber- 
andum  had  been  afterwards  issued,  and  that  he  was  then  discharged. 

The  account  in  the  State  Trials,  purportmg  to  be  published  by  Jenkes's  friends, 
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I  suppose  accurate  as  to  the  particulars  which  I  shall  mention.  It  states  his  speech, 
and  the  charge  by  the  King  in  council  which  according  to  his  statement  was  founded, 
on  affidavits,  the  substance  of  which  is  also  stated.  Then  folbws  a  dialogue  (6 
Howell's  State  Trials,  1193)  adverting  to  the  distinction  now  very  well  Imown, 
that  the  Common  Hall  is  not  a  Court,  except  for  the  purposes  for  wfaloh  it  is  made  a 
court  by  charter;  a  distinction  which  has  introduced  the  custom  of  the  King  reonving 
addresses  h-om  the  Xjord  Mayor  and  Common  Council  on  the  throne,  not  addresses 
from  the  Common  Hall;  the  House  of  Lords  also  receiviiu;  a  petition  from 
the  latter  body  only  as  the  petition  of  the  individuals  who  signed  it.  Jenkes  is  then 
committed  by  a  warrant,  the  words  of  which  are  given. 

The  statute  of  16  Car.  1,  c.  10,  having  been  passed  before  this  commitment,  and 
having  given  to  the  Judges  of  the  King's  Bench  and  Common  Pleas  a  right  to  issue 
the  writ  of  habeas  corpus  in  cases  therein  mentioned  (and  I  should  think  this  case  one 
of  them,  because  the  act  itt  expressly  made  to  apply  to  commitments  by  the  King  and 
others  in  person  in  his  council),  in  the  then  state  of  the  law,  a  subject  committed 
for  what  la  here  represented  (on  which  I  shall  make  no  comment,  except  that  the 
commitment  was  of  such  a  nature,  that  one  should  wish  to  find  in  the  law  a  power  to 
examine  [44]  its  propriety),  it  being  clear  that  under  that  act  of  Car.  1,  the  Courts  of 
King's  Bench  and  Common  Pleas  could  not  issue  the  writ  in  vacation,  was  alU^ther 
without  remedy,  unless  the  Chancellor,  being  applied  to,  could  issue  the  writ  in  vaca- 
tion, and  make  it  returnable  not  immediate,  supposing  him  to  have  issued  if  for  the 
purpose  not  of  giving  immediate  relief,  but  of  securing  to  himself,  if  he  knows  the  dis- 
tinction of  term,  or  to  some  other  court,  in  term,  the  means  of  deciding  whether  the 
commitment  was  proper. 

This  case  of  Jenkes  has  been  so  often  mentioned,  that  it  becomes  material  to  have 
a  statement  of  it,  which  cannot  be  doubted.  In  what  I  consider  an  authentic  copy  of 
Iiord  Nottingham's  Manuscripts,  I  have  found  a  full  account,  entered  by  himself, 
of  all  these  proceedings.  (4)  Lora  Nottingham  has  not  given  wactly  the  same  account  of 
what  he  said  as  this  printed  book  (the  State  Trials),  but  in  effect  it  amounta  to  the 
same.  Speaking  with  all  deference  and  respect  to  this  great  man,  I  cannot  agree  that 
the  passage  in  the  Year  Book (11)  is  of  no  consequence;  because  the  proposition 
that  when  the  courts  of  common  law  are  adjourned  the  Chancery  is  not  adjourned,  at 
least  raises  the  quesion.  Can  the  Chancery  grant  the  writ  in  term  time,  and  if  then, 
why  not  in  the  vacation  1  If  you  are  to  say  there  is  a  reason  why  this  Court  can  grant 
it  in  term  time,  and  not  in  vacation,  the  doctrine  that  the  Court  is  not  adjourned  in 
vacation  is  applicable  to  that  distinction ;  and  I  therefore  cannot  accede  to  [45]  Lord 
Nottingham's  description  of  this  pa3sage«s  too  weak  a  foundatbn  to  build  on. 

Lord  Nottingham  then  relates  a  proceeding,  or  rather  circumstances  of  another 
proceeding  before  him  (see  2  Swans.  1 4)  which  circumstances  are  not  noticed  in  the 
printed  account.  All  the  precedents  mentioned  are  very  ancient,  and  very  remote 
from  the  day  on  which  this  happened.  It  appears  from  the  printed  case,  that  this 
gentleman  and  his  friends  intimated  to  Lord  Nottingham^  and  no  one  can  blame  them 
for  the  intimation,  that  they  were  applying,  not  to  know  on  what  petition  the  King  of 
his  grace  might  have  discharged  the  prisoner,  but  for  the  writ  to  which  he  waaentitled 
in  order  to  his  discharge  by  right,  not  by  favour ;  and  Lord  Nottingham  seems  to  have 
been  a  good  deal  distressed  by  the  application.  How  the  authors  of  the  statement 
in  the  State  Trials  got  at  what  passed  in  the  Privy  Council  I  know  not.  The  result  of 
what  occurred  afterwards,  as  far  as  I  am  at  liberty  to  state  it  is,  that  some  of  the  Lords 
thought  that  the  Lord  Chancellor  had  no  right  to  ask  their  opinion  on  such  a  subject, 
but  ought  to  advise  them ;  and  it  ends  in  a  resolution  that  the  opinion  of  the  Judges 
shouldbe  taken  on  their  return  from  the  circuits.  There  follows  a  large  collection  of 
cases  in  which,  in  old  time,  the  writ  of  mainprize  had  issued ;  with  a  very  learned  atate- 
ment  of  Lord  Nottingtutrn's  opinion,  that  the  right  to  the  writ  had  been  abolished  by 
a  subsequent  statute  (28  Ed.  3,  c.  9.   Vide  2  Swans,  p.  83,  et  seq.). 

I  observe  that  in  the  State  Trials  this  is  described  as  a  very  singular  case,  because 
the  Lord  Chancellor  refused  to  bail  Jenkes  in  one  instance  for  want  of  precedents, 
and  in  another  against  a  multitude  of  precedents.  Lord  Nottingham  explains 
that,  by  the  observation  that  [46]  in  the  last  instance,  the  right  to  the  writ  was  taken 
away  by  an  old  statute,  and  that  the  statute  (3  Ed.  1,  c.  16)  which  had  given  the 
writ  in  criminal  cases,  did  not  authorise  issuing  it  on  commitments  by  the  Privy 
Council.    The  account  in  the  State  Trials  relates  that  Chief  Justice  Bainsford 
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was  applied  to  for  a  writ  of  habeas  corpus,  who  refused  it ;  but  that  afterwards,  on 
his  Tepresentation,  Jenkes  was  discharged. 

It  is  important,  in  cases  of  this  kind,  to  know  how  they  end.  I  have  here  an 
account  which  I  cannot  but  take  to  be  very  authentic ;  and  it  seems  that  the  cir- 
cumstances under  which  this  person  was  discharged  are  such,  as  can  hardly  be  for- 
gotten in  weighing  the  authority  of  the  case.  Lord  Nottingham'g  statement  is, 
that  afterwards  in  September,  Chief  Justice  Rainsford  beinjr  i^tnmed  from  the 
circuit,  and  the  sessions  at  the  Old  Bailey  approaching,  Jenkes  s  friends  moved  him 
for  a  writ  to  remove  the  prisoner  to  the  county  prison,  in  order  that  he  might  be 
brought  within  the  process  of  jail-delivery,  in  which  case  he  must  be  deUvered. 
The  Chief  Justice  came  to  Lord  Nottingham's  house  where  he  was  indisposed, 
to  be  advised  ;  Lord  Nottingham  thought  it  of  ill  example,  that,  without  precedent, 
commitments  by  the  Council  should,  by  these  means,  become  subject  to  justices  of 
jail-deliven' ;  the  Chief  Justice  told  him  there  were  precedents  where  writs  of  habeas 
corpus  had  been  issued  to  the  Lieutenant  of  the  Tower,  to  remove  a  prisoner  to 
Newgate ;  Lord  Nottingham  said  that  might  be,  where  the  King  was  desirous  to 
expedite  the  trial.  Afterwards,  considering  that  all  imprisonments  before  trial 
were  ad  custodiam  and  not  ad  menam,  and  that  the  man,  though  he  used  extra- 
ordinary means  to  deliver  himseU,  had  lain  lo^  enough,  and  that  if  he  should  come 
out  by  the  jail-deHvery  (Lord  Nottingham  [47]  therefore  doubts  whether  he  would 
not  come  out)  it  would  be  of  ill-consequence ;  therefore,  says  Lord  Nottingham^  I 
advised  the  Chief  Justice  to  counsel  the  King  that  it  would  be  better  to  direct  the 
Chief  Justice  to  take  security  of  the  prisoner,  to  appear  the  first  day  of  next  term 
and  answer  an  information.  That  advice  was  approved  by  the  King,  and  followed. 
About  this  time,  continues  Lord  Nottingham,  Sir  Philip  Moreton  applied  to  me 
for  a  writ  of  mainprise.  I  advised  him  to  petition  the  King,  and  I  would  speak  for 
him  :  he  did  so,  and  I  obtained  an  order  for  his  bailment. 

The  result  is,  that  the  course  that  was  then  taken  was,  to  apply  for  a  writ  of  habects 
corpus  to  remove  the  prisoner  from  the  gate-house,  into  the  county  where  the  jail- 
dehvery  would  reach  iiim ;  and  without  determining  whether  that  writ  could  be 
had,  he  was  diBchar^;ed.  In  weighing  the  authority  of  Jenkes' s  case,  we  should  not 
at  this  day  look  to  it  with  the  impartial  eyes  which  become  a  court,  if  we  did  not 
recollect  the  begininng,  the  course,  and  the  conclusion  of  it.  (Vide  2  Swans.  65,  83, 
et  sea.) 

July  20.  The  Lord  Chancellor  [Eldon]  having  inquired,  whether  notice  of  the 
bankrupt's  application  for  the  writ  had  been  given  to  the  commissioners,  and  having 
received  an  answer  in  the  negative,  proceeded  thus  : 

It  appears  on  the  old  orders  that  notice  was  given  to  the  commissioners,  and  I 
learn  from  some  reports  published  a  few  days  ago,  that  an  action  has  been  brought 
for  this  commitment,  against  the  commissionera  (2  Stark.  261).  On  looking  at 
the  affidavit  to  take  this  case  out  of  the  exception  in  the  statute  31  Car.  2,  which 
[48]  seems  a  little  insufficient,  it  does  appear  that  the  bankrupt  has  been  pressing 
to  obtain  his  release,  for  the  purp(»e  of  enhancing  damages  for  the  conunitment. 

I  proceed  to  state  what  I  find  in  the  books  on  the  competence  or  incompetence 
of  this  Court  to  grant  the  writ  of  habeas  corpus. 

The  doctrine  originates  in  the  maxim  of  law,  that  the  writ  of  habeas  corpus  is  a 
verjr  high  prerogative  writ,  by  which  the  King  has  a  right  to  inquire  the  causes  for 
which  any  of  his  subjects  are  deprived  of  their  liberty  (see  Hale's  History  of  the 
Common  Law,  193) :  a  liberty  moat  especially  regarded  and  protected  by  the  common 
law  of  this  country.  The  first  mention  of  the  doctrine  wnich  it  is  necessary  now 
to  cite,  is  to  be  found  in  Lord  Coke's  reading  on  Magna  Charta,  in  which  he  states 
his  opinion,  that  this  Court  has  a  right  to  issue  the  writ.  His  words  are  these,  "  The 
like  writ "  (of  habeas  corpus)  "  is  to  be  granted  out  of  the  Court  of  Chancery,  either 
in  the  time  of  the  term  (as  in  the  King's  Bench),  or  in  the  vacation  ;  for  the  Court 
of  Chancery  is  officina  justicice,  and  is  ever  open,  and  never  adjourned,  so  as  the 
subject,  being  wrongfully  imprisoned,  may  have  justice  for  the  liberty  of  his  person, 
as  well  in  the  vacation  time,  as  in  the  term."   (2  Inst.  53.) 

In  another  part  of  the  same  reading,  he  says,  "  Now  it  may  be  demanded,  if  a 
man  be  taken,  or  committed  to  prison  contra  legem  terrm,  against  the  law  of  the  land, 
what  remedy  hath  the  party  grieved  ?  To  this  it  is  answered,  first,  that  every  act 
of  Parliament  made  against  any  injury,  mischief,  or  grievance,  doth  either  expressly 
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or  impliedly  giro  a  remedy  to  the  party  wronged,  or  griered^  u  in  mmy  of  iha 
chapters  of  this  great  charter  [49]  appeareth ;  and,  therefore,  he  may  have  an  action 
grounded  upon  this  great  chfurter,  &c.  And  it  is  provided  and  declared  by  the 
statute  of  36  Edw.  3,  that  if  any  man  feeleth  himself  gneved,  contrary  to  any  article 
in  any  statute,  he  shall  have  present  rexaedy  in  Chancery  (that  is,  by  original  writ), 
by  force  of  the  said  articles  and  statutes.  2.  He  may  cause  him  to  be  indicted 
upon  this  statute  at  the  Kuig's  suit,  &o.  3.  He  may  lutve  an  habeas  corpus  out  of 
the  King's  Bench  or  Chancery,  though  there  be  no  privilege,  &c.,  or  in  the  Court  of 
Common  Pleas,  or  Exchequer,  for  any  officer  or  privileged  person  there."  (2  Inst. 
66.) 

There  is  a  passage  in  his  reading  on  a  later  statute,  not  so  explicit,  to  the  same 
purpose.  "  That  Curia  CancellaruiE,  was  of^ina  justitice  ;  for  in  those  days  "  (he 
refers  to  the  reign  of  Edw.  1),  "  not  only  original  writs  in  Regist'  CancellaricB,  but 
all  commandments  upon  any  occasion  for  the  safety  of  the  nation,  or  the  good 
government  thereof,  were  by  writs,  and  passed  under  the  great  seal ;  and  therefore 
necessary  in  those  days,  that  the  Cfiancellor,  having  the  custody  of  the  great  seal, 
should  be  about  the  King  at  all  times ;  and  this  is  the  cause  that  the  Court  of 
Chwcery  cannot  be  adjourned."  (2  Inst.  562.) 

Lord  Coke  again,  in  two  or  three  passages  of  the  Fourth  Institute,  notices  this 
power  of  the  (xiurt  of  Chancery.  "  This  Court,"  he  says,  "  is  the  rather  always 
open  " ;  and  then  he  subjoins  the  special  reason  why  it  is  alwavs  open  :  "  for,  that 
if  a  man  be  wrongfully  imprisoned  in  the  vacation,  the  Lord  Chancellor  may  grant 
a  haheas  corpus,  and  do  him  justice  according  to  law,  where  neither  the  King's  Bench 
nor  Common  [60]  Pleas  can  grant  that  writ  but  in  the  term  time  ;  but  this  Court 
may  grant  it  either  in  term  time  or  vacation.   (4  Imt.  81.) 

It  is  quite  clear  here,  that  Lord  Coke,  when  he  wrote  the  fourth  volume  of  his 
Institutes,  still  continued  of  opinion  that  the  Court  of  King's  Bench  could  grant 
the  writ  only  in  term  time ;  an  opinion  which  I  think  is  not  well  founded,  but  which 
it  is  extremely  dijffioult  to  duiy  would  have  been  thought  well  founded,  at  the  time 
when  liord  Coke  wrote  :  he  appears  of  opinion  also,  that  the  Court  of  Common  Pleas 
can  grant  the  writ  only  in  term  time ;  and  when  he  wrote  it  would  have  been 
extremely  difficult  to  maintain  that  the  Common  Pleas  could  grant  the  writ  at  any 
time,  except  in  favour  of  a  privileged  person;  though  afterwards,  in  BushelVs  case, 
(See  2  Swans,  54)  the  judges  of  that  Court  were  of  opinion  that  they  could  grant  the 
writ  in  the  case  of  persons  not  privileged. 

In  another  passage  of  the  same  treatise.  Lord  Coke  says,  "  So  odius  was  unjust 
imprisonment,  or  unjust  detaining  of  any  freeman  in  prison,  as  in  ancient  time 
there  lay  a  writ  De  pace  el  imprisonamento,  &o.,  ubi  liher  homo,  &c.,  uno  modo  propter 
injustam  eaptionem,  et  alio  modo  propter  injustam  detetUionem,  &c.  And  there 
you  may  read  the  form  of  the  writ  of  appeal,  de  pace  et  imprisonamento,  which  we 
have  the  rather  remembered,  that  it  may  oe  observed  what  several  remedies  the  law 
hath  allowed  for  the  relief  and  ease  of  the  poor  prisoner.  But  the  readiest  way  of 
all  is  by  habeas  corpus  in  the  term  time,  or  m  the  vacation  out  of  the  Chancery,  as 
you  may  read  at  large  in  the  second  part  of  the  Institutes,  Mag.  Carta,  cap.  29,  and 
Slatut.  de  Gloc.  cap.  9,  and  the  exposition  upon  the  same."   (4  Inst.  182.) 

[51]  lu  the  chapter  on  the  Courts  of  the  Forest,  is  a  passage  which  seems  not  to 
have  been  cited  in  many  discussions  on  the  subject : — "  Out  of  this  case  we  do  observe 
six  conclusions.  Ist,  That  the  law  of  the  forest  is  allowed  and  bounded  bv  the 
common  laws  of  this  realm,  and  therefore  it  is  necessary,  that  the  judges  should 
know,  and  be  learned  in  the  same.  2d.  That  though  the  verderors  be  judges  of 
the  Swanimote,  and  the  steward  but  a  minister,  yet  tne  presentment  in  that  court  is 
as  well  by  them  as  verderors,  as  by  foresters,  or  keepers,  regarders,  and  agisters,  by 
the  law  oi  the  forest.  Sd.  That  a  forester  or  keeper  may  arrest  any  man  that  kills 
or  chaseth  any  deer  within  the  forest  when  he  is  taken  with  the  manner  within  the 
forest,  or  if  the  offender  be  indicted.  But  then  it  is  demanded,  what  if  a  man  be 
so  imprisoned,  and  after  ofier  sufficient  pledges,  and  they  are  not  taken,  what 
remedy  for  the  party,  seeing  there  are  very  seldom  justice  seats  for  forests  holden  i 
The  answer  is,  that  in  the  term  time  he  may  have  ex  merito  justitice,  a  habeas  corpus 
out  of  the  King's  Bench,  or  if  he  have  privilege,  out  of  the  Court  of  Common  Pleas, 
or  of  the  Exchequer,  or  out  of  the  Gliancery,  without  any  privilege,  either  in  the 
term  time,  or  out  of  the  term  in  time  of  vacation ;  and  upon  the  return  ol  the 
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writ,  he  may  be|bailed  to  appear  at  the  nezt'^Hre  to  be  licdden  for  the  foreBC  (4 

InsL  290.J 

Such  being  the  doctrine  of  Ijord  Coke,  it  becomes  necessary  to  take  notice  next 
of  the  statute  16  Car.  1,  e.  10,  "  For  the  regulating  of  the  PriTT  Oouncil,  and  for 
taking  away  the  Court  oommonly  called  the  Star-Ohamber,"  which  contains  this 
enactment  relative  to  the  writ  of  habeas  corpus ; "  That  if  any  person  shall  hereafter 
be  committed,  restrained  of  hie  liber^,  or  suffer  [62]  imprisonment,  by  the  order 
or  decree  of  any  such  Court  of  Star-Uhamber,  or  other  court  aforesaid,  now  or  at 
any  time  hereafter,  having,  or  pretending  to  have,  the  same  or  like  jurisdiction, 
power,  or  authority,  to  commit  or  imprison  as  aforesaid,  or  by  the  command  or 
warrant  of  the  King's  Majesty,  his  heirs  or  successors,  in  their  own  person,  or  by  the 
command  or  warrant  of  the  Council  Board,  or  of  any  of  the  Lords  or  others  of  his 
Majesty's  Privy  Council,  that  in  every  case  every  person  so  committed,  restrained 
of  his  uberty,  or  suffering  imprisonment,  upon  demand  or  motion  by  his  counsel,  or 
other  employed  by  him  for  that  purpose,  unto  the  judges  of  the  Court  of  King's 
Bench  or  Common  Pleas,  in  open  Court "  (that  is,  to  the  ^uit,  and  not  to  the  judges 
individually),  "  shall,  without  delay,  upon  an^  pretence  whatsoever,  for  the  ordinary 
fees  usually  paid  for  the  same,  have  torthwith  granted  unto  him  a  writ  of  habeas 
corpus  to  be  directed  generally  unto  all  and  every  sheriffs,  gaoler,  minister,  officer, 
or  other  persons  in  whose  custody  the  party  committed  or  restrained  shall  be,  and 
the  sherifEs,  gaoler,  minister,  officer,  or  other  person  in  whose  custody  the  party  so 
committed  or  restrained  shall  be,  shall,  at  the  return  of  said  writ,  and  according  to 
the  command  thereof,  upon  due  and  convenient  notice  thereof  given  unto  him,  at  the 
ohaiceof  the  party  who  requireth  or  procureth  such  writ,  and  upon  security  by  his  own 
bondgiven,  to  pay  the  charge  of  carrying  back  the  prisoner,  u  he  shall  be  remanded 
by  the  court  to  which  he  shall  be  brought,  as  in  like  oases  hath  been  used,  such 
enarges  of  bringing  up  and  carrying  back  the  prisoner  to  be  always  ordered  by  the 
court,  if  any  difference  shall  arise  thereabout,  bnng,  or  cause  to  be  brought,  the  body 
of  the  said  party  so  committed  or  restrained  unto  and  before  the  judges  or  justices 
of  the  said  Court  from  whence  the  said  writ  shall  issue,  in  open  Court,  and  shall 
then  likewise  certify  the  [53]  true  cause  of  such  his  detainer  or  imprisonment,  and 
thereupon  the  Court,  within  three  court-days  after  such  return  made  and  delivered 
in  open  Court,  shall  proceed  to  examine  and  determine  whether  the  cause  of  such 
commitment  appearing  upon  the  said  return  be  just  and  legal,  or  not,  and  shall 
thereupon  do  what  to  justice  shall  appertain,  either  by  delivering,  bailing,  or  remand- 
ing the  prisoner ;  and  if  anything  shall  be  otherwise  wilfully  done,  or  omitted  to 
be  done  by  any  judge,  justice,  officer,  or  other  peiraon  aforementioned,  contrary  to 
the  direction  and  true  meaning  hereof,  that  then  such  person  so  offending,  shall 
forfeit  to  the  party  grieved  his  treble  damages,  to  be  recovered  b^  su(^  meuis,  and 
in  such  manner  as  is  formerly  in  this  act  limitiBd  and  appointed  for  the  Uke  penalty 
to  be  sued  for  and  recovered."  (S.  8.) 

The  following  section  enumerates  the  different  courts  to  which  the  act  is  to 
extendi 

If  the  power  of  the  King's  Bench  or  Common  Fleas  were  to  be  collected  from 
this  act,  it  must  be  olmerved,  that  the  act  gives  to  these  Courts  respectively  the 
power  of  interposing  in  the  cases  which  are  distinctly  here  pointed  out,  but  does 
not  give  to  them  as  Courts  any  power  of  interposing  in  other  cases,  nor  to  the  indi- 
vidual Judges  a  power  of  interposing  in  any  case.  The  statute,  therefore,  has  not 
enabled  us  to  sav  what  was  the  power  of  the  Court  of  King's  Bench  out  of  term, 
or  in  other  woros,  what  was  the  power  of  the  individual  Judges  of  that  Court  out 
of  torm,  or  what  was  the  power  of  the  Court  of  Common  Pleas  in  term,  or  of  the 
individual  jud{^  of  that  Court  out  of  torm,  relative  to  the  writ  of  habeas  corpus. 
in  cases  not  within  the  act ;  and  it  makes  no  mention  of  the  Court  of  Chancery. 
[64]  There  is  a  great  deal  of  authority,  indeed,  that  the  Judges  of  the  King's  Bench 
could  issue  the  writ  of  habeas  corpus,  m  criminal  cases  in  term  time,  great  doubt 
whether  the  individual  Judges  of  that  Court  could  issue  the  w^rit  out  of  term,  and 
great  doubt  whether  the  Court  of  Common  Pleas  could  in  term  time  issue  it  in 
criminal  cases,  or  in  any  case  except  that  of  a  privileged  person,  or  a  person  whom 
by  fiction  they  consider  privileged,  or  whether  the  individual  Judges  of  that  Court 
could  issue  it  in  vacation.  In  Bushell's  case,(12)  however,  it  was  held  that  the  Court 
of  Oommon  Fleas  could  grant  the  writ  in  favour  of  a  person  not  privileged.  Chief 
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Justice  Yav.gkan's  indiridual  opinion  seems  to  hare  been  that  the  writ  oould  not  be 
issued  (see  T.  Jones,  13,  14,  and  Anon.  Carter,  221) ;  but  waa  ovei^ruled  by  the 
opinions  of  his  three  brethren.  That  case  is  in  many  respects  very  material  to  the 
question  now  before  the  Court. 

Bushell  was  committed  in  the  22d  year  of  Charles  2,  for  a  verdict  given  by  him 
88  a  juryman  contrary  to  evidence  and  the  direction  of  the  Judge  in  matter  of  law. 
I  mention  the  cause  of  commitment,  thinking  that  the  case  anords  some  doctrine 
applicable  to  the  present  warrant.  The  first  point  a^tated  and  resolved  in  the 
amrmatiTe  was,  that  the  return  was  insufficient,  even  if  there  had  been  a  proper 
cause  of  commitment.  A  return  of  commitment  because  the  jury  had  acquitted 
the  prisoner  against  full  and  manifest  evidence  is  bad ;  for  although  the  truth  of 
the  fact  might  be  so,  the  court  before  which  the  return  was  made,  ought  to  have 
the  same  means  of  judging  whether  the  verdict  was  against  full  and  manifest 
evidence,  m  the  court  by  which  the  party  was  committed  ;  and  it  clearly  would  not 
have  [55]  the  same  means  of  forming  that  judgment,  unless  it  had  the  evidence 
on  which  the  verdict  was  retumed.(13) 

The  case  also  involved  the  question,  whether  the  Court  of  Common  Pleas  could 
issue  the  writ,  except  in  the  instance  of  privileged  persons  1  Three  of  the  Judges 
held  the  affirmative :  Chief  Justice  Vaugkan,  it  seems,  had  thought  otherwise, 
but  concurred  in  discharging  the  prisoner.  The  judgment  supports  the  right 
of  issuing  the  writ  on  board  principles ;  namely,  that  the  King's  court  could  not, 
salvo  juTomenio  8U0,  have  before  it  the  King's  subject  unlawfully  committed,  without 
releasing  him  from  that  unlawful  imprisonment. 

On  this  decision  my  first  remark  is,  that  the  authorities  which  deny  to  the  Court 
of  Chancery  the  power  of  issuing  the  writ,  deny  it  expressly  in  term  as  well  as  in 
vacation,  and  certainly  on  reasoning  which  applies  to  term  ;  but  in  Bushell's  case 
the  principle  of  the  conclusion  that  the  Common  Pleas  can  issue  the  writ  in  general 
cases  is,  that  the  King's  Bench  cannot  have  an  exclusive  right  to  issue  it,  because, 
without  question,  it  may  be  issued  by  the  Court  of  Chancery.  Thus  the  Judges, 
on  the  foundation  of  text-law  to  be  found  in  the  books,  assert  the  right  of  the  Court 
of  Chancery  to  issue  the  writ  of  habeas  cprpus,  and  then  argue  from  that  fact,  that 
the  King's  Bench  cannot  have  an  exclusive  right. 

Bushell's  case,  therefore,  is  api^icable  in  two  very  material  points  to  the  question 
now  before  us. 

Lord  Hale  in  the  passage  cited  from  his  History  of  [56]  the  Pleas  of  the  Crown, 
states  the  right  of  the  Court  of  Chancery  to  issue  the  writ  of  habeas  corpus  ;  and 
instead  of  stating  it  in  a  way  which  implies  doubt  in  his  mind,  I  think  the  manner  of 
his  statement  rather  shows  that  he  entertained  no  doubt-  His  opinion  is  very 
material,  regard  being  had  to  the  time  in  which  he  lived,  and  the  cUiferent  offices 
which  he  filled.  He  vrm  appointed  Judge  in  1653,  became  Chief  Baron  in  1660, 
Chief  Justice  of  the  King's  Bench  in  1671,  resigned  that  office  in  February,  1675- 
1676,  and  died  in  DeceAr  1676.  {Emlyn's  Preface  to  Hale's  Pleas  of  the  Crown, 
p.  1,  n.)  In  weighing  the  opinion  of  Lord  Hale,  it  becomes  us  to  recollect  his 
eminence  as  a  lawyer,  and  the  stations  he  adorned,  and  that  he  lived  at  a  period  in 
which  he  must  have  been  very  conTersant  with  the  notions  of  the  different  courts 
of  Westminster  Hall  on  this  writ ;  at  a  period  when  he  mast  have  known  what  was 
the  construction  to  he  put  on  the  statute  of  Car.  1,  and  what  were  the  defects  of 
the  law  before  the  statute  passed  in  the  reign  of  Car.  2.  Thus  familiar  with  the 
doctrine  of  the  Courts  of  Westminster  Hall,  thus  qualified  to  form  a  judgment 
on  the  question,  he  delivers  his  opinion. 

After  stating  the  law  relative  to  writs  of  habeas  corpus  of  different  kinds,  he  says, 
that  the  Courts  of  King's  Bench  and  Chancery  have  an  original  power  to  grant 
an  habeas  corpus,  and  to  bail,  or  discharge,  or  remand,  as  the  case  requires ;  and 
having  stated  certain  distinctions  in  the  exercise  of  the  power  of  those  Courts  re- 
spectively, he  applies  himself  to  the  writ  of  habeas  eorptis  ad  subjiciendum,  "  which 
is  for  matters  only  of  crime,  and  is  not  regularly  to  issue  nor  be  returnable  but  in 
term  time,  when  the  Court  may  judge  of  the  return,  or  [67]  bail,  or  discharge  the 
prisoner "  (2  Hale  P.  C.  145) ;  and  subjoins  these  words  :  "  By  virtue  of  the  statute 
of  Magna  Charta  and  by  the  very  common  law,  an  habeas  corpus  in  criminal  causes 
may  issue  out  of  the  Chancery  "  (2  Hale,  P.  C.  147) ;  referring  to  a  passage  in  the 
second  Institute.   (2  Inst.  55.) 
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I  take  this  opportunity  of  obserring,  that  a  great  deal  of  the  difficulty  objected 
to  the  power  of  this  Court  to  issue  the  writ  of  habeas  corpus  in  vacation  in  Jenket's 
ease,  consists  in  the  difficulty  of  issuing  an  alias  or  pluries  writ  in  vacation-  It  is  true 
there  may  be  a  difficulty,  and  the  rather  because,  as  I  now  understand,  the  return 
is  never  filed  in  the  Petty  Bag  Office,  but  the  writ  remains  with  the  person  who 
brings  up  the  prisoner,  as  an  authority  for  his  discharge ;  (14)  but  let  it  be  recollected, 
that  though  the  issuing  the  alias  ana  pluries  writ  is  the  regular  course  for  enforcing 
obedience,  yet  there  is  another  way  stated  in  the  opinions  of  the  Judges  given  on 
the  occasion,  to  which  I  shall  hereafter  allude,  namely,  that  the  disobedience  may  be 
visited  as  a  contempt  of  the  Court ;  and  I  see  no  reason  why,  if  courts  of  law  can 
treat  those  who  disobey  the  writ  as  guilty  of  contempt,  this  Court,  cannot  in  the 
same  way,  enforce  obedience  to  its  order  by  the  usual  process  of  contempt. 

Lord  Hale  proceeds  thus  :  "  It  seems,  regularly,  this  "  (the  writ  of  habeas  corpus) 
"  should  issue  out  of  this  Court "  (the  Court  of  Chancery)  "  in  the  vacation  time, 
but  out  of  the  Kine's  Bench  in  the  term  time,  as  in  case  of  a  supersedeas  upon  a 
prohibition.  38  Ed.  3,  14  a,  [68]  B.  Supersedeas,  13.  When  the  cause  is  returned, 
the  Chancellor  may  judge  of  the  sufficiency  or  insufficiency  thereof,  and  may  disoharee 
or  bail  the  prisoner  to  appear  in  the  Kine's  Bench,  or  may  propriis  manibus  deliver  the 
the  record  mto  the  King's  Bench,  together  with  the  body,  and  thereupon  the  Court 
of  King's  Bench  may  proceed  to  bail,  discharge,  or  commit  the  prisoner.  But 
if  the  Chancellor  shall  not  discharge  him,  but  bailhim,  this  surety  must  be  to  appear 
in  the  King's  Bench  ;  or  if  the  Chancellor  shall  do  neither,  it  seems  he  may  commit 
him  to  the  Fleet  till  the  term,  and  then  he  may  be  turned  over  to  the  King's  Bench, 
and  there  proceeded  {gainst,  for  the  Chancellor  hath  no  power  to  proceed  in  criminal 
causes."  (2  Hale,  P.  G.  147.)  That  is,  if  the  commitment  on  the  face  of  it,  is  good, 
but  is  for  a  bailable  ofience,  as  the  Lord  Chancellor  cannot  try  criminal  matter,  he 
must  put  the  prisoner  in  such  a  situation,  that  he  will  be  amenable  to  a  court  which 
can  try  oriminal  matter ;  but  if  the  return  appears  bad,  the  Lord  Chancellor  ought 
not  to  proceed  as  if  the  return  were  good,  but  should  at  once  disdiarge  the  prisoner. 

This  passage  seems  to  warrant  this  observation ;  that  when  Lord  Hale  states 
that  the  writ  of  habeas  corpus  may  issue  out  of  Chancery,  by  virtue  of  Magna  Charta, 
he  adopts  the  reasoning  of  Lord  Coke,  that  where  a  statute  ordains,  as  that  statute 
has  ordained,  that  no  man  shall  be  imprisoned,  but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land  (Magna  Charta,  c,  29),  it  is  a  principle  of  our  constitution, 
that  our  courts  of  law,  must  find  a  remedy,  and  provide  means  to  make  the  law 
effectual ;  and  upon  that  general  principle,  if  it  was  the  prevailing  opinion,  as  I 
shall  state  presently,  that  the  Court  of  King's  Bench  had  power  to  issue  the  writ 
only  in  cri-[50]-minal  cases,  and  the  Court  of  Common  Fleas  only  in  the  case  of 
privileged  persons,  and  only  in  term,  the  power  of  giving  efieet  to  the  law,  must 
have  been  mherent  in  this  Court,  which  as  ojficina  justiticB  was  always  open.  Lord 
Cokeys  statement  that  the  Court  of  Chanceiy  is  alwa}^  open,  must,  I  think,  be  under- 
stood as  referring  to  the  Latin  side  of  the  Court ;  he  took  great  pains  to  prove  that 
the  Court  of  Equity  is  a  very  junior  court,  and  his  expression  must  nave  bem 
intended  to  apply  to  the  ancient  jurisdiction. 

Lord  Hale  has  pointed  out  the  distinction,  that  regularly  the  writ  should  issue 
out  of  Chancery  in  vacation  only ;  a  distinction  which  renders  it  impossible  to  suppose 
that  he  entertained  a  doubt  that  this  Court  in  vacation  can  issue  the  writ.  The 
subsequent  passage  proves  that  he  was  not  merely  copying  from  Lord  Coke ;  for 
he  goes  on  from  his  own  authority,  and  without  citing  any  bqok,  to  state  what 
is  the  proceeding  in  Chancery,  when  a  party  beijig  brought  up  by  habeas  corpus 
on  a  commitment  for  criminal  matter,  which  this  court  cannot  try,  appears  to  be 
bailable,  and  enters  into  all  the  particulars  of  the  manner  in  which  the  Lord  Chan- 
cellor is  to  deal  with  a  prisoner  in  custody  under  a  good  warrant,  but  charged  with 
a  bailable  ofEence.  C^n  I  then  doubt  that  Lord  HeUe  thought  it  lawful  for  the  Lord 
Chancellor  so  to  brine  the  prisoner  before  him  % 

It  is  said,  that  if  the  Court  of  Chancery  possessed  power  to  issue  the  writ,  some 
notice  would  have  been  taken  of  it  in  the  statute  16  Car.  1,  c.  10,  which  in  certain 
cases  confers  that  power  on  the  King's  Bench,  and  Common  Pleas,  sitting  only  in 
term.  But  considering  the  period  in  which  Lord  Hale  flourished,  approaching 
[.GQl  so  nearly  to  the  time  of  Charles  1,  and  his  having  passed  through  the  offices  of 
Justice  of  the  Common  Fleas,  Chief  Baron,  and  Lord  Chief  Justice  of  the  King's 
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Bench,  lus  opinion  on  the  construction  of  that  statute  possesses  the  highest 
authority ;  and  if  he  thoujght  the  doctrine  that  this  court  can  issue  the  writ  in 
vacation,  inconsistent  with  it,  can  it  be  believed  that  he  would  have  laid  down  that 
doctrine  itt  terms  thus  express  and  unqualified  1 

In  the  year  1758, 1  think,  on  some  proceedings  in  parliament  for  giving  a  prompt 
remedy  to  subjects  restrained  of  their  liberty,  it  became  necessary  to  put  various 
questions  to  the  Judges.  We  have  in  Sir  John  Wilmot's  Notes,  on  account  of  his 
answers.  I  have  seen  the  answers  of  the  other  Judges ;  and  there  was  a  great 
difierence  of  opinion  on  several  questions  then  put.(15)  [61]  With  respect  to  the 
present  application  some  passages  of  Sir  John  Wilmot's  opinion  are  material. 

On  the  first  question,  "  Whether  in  cases  not  within  the  act  31  Car.  2,  writs 
of  habeas  eorjms  ad  subjiciendum,  by  the  law  as  it  now  stands,  ought  to  issue  of 
course,  or  upon  probable  cause  verified  by  affidavit  1 "  (Wilmot's  Opinions,  p.  81) 
the  Judges  were  unanimous.  They  agree  that  it  is  a  very  high  prerogative  of 
the  crown  to  issue  the  writ  of  hamou  corpus  ad  subjiciendum,  because  aMolutely 
necessary  to  the  liberty  of  the  subject.  "  It  is  a  remedial  mandatory  writ,  by  whicn 
the  King's  supreme  court  of  justice,  and  the  Judges  of  that  court,  at  the  instance 
of  a  subject  aggrieved,  commands  the  production  of  that  subject,  and  inquires 
after  the  cause  of  his  imprisonment ;  and  it  is  a  writ  of  such  a  sovereign  and  trans- 
cendant  authority,  that  no  privilege  of  person  or  place  can  stand  against  it."  (Id. 
88.)  They  distinguish  writs,  as  either  writs  of  course,  or  writs  not  to  be  issued 
except  on  proper  cause  shown,  and  then  assign  reasons  why  the  writ  of  habeas 
corpus  is  not  to  be  issued  except  on  cause  shown  ;  as,  if  persons  were  confined  on 
board  of  ship,  and  a  writ  of  habeas  corpus  ad  subjiciendum  were  to  be  granted  with- 
out an  afiBdavit  showing  that  it  was  proper,  the  [62]  most  serious  mischiefs  might 
ensue  ;  supposing,  for  example,  that  they  were  confined  on  board  of  ship  subject 
to  quarantme.  (WilmoVs  Opinions,  92.  See  Hobhouse's  case.  3  Bam.  &  Aid. 
420.) 

On  the  second  question,  "  Whether,  in  cases  not  within  the  said  act,  such  writs 
of  habeas  corpus,  by  the  law  as  it  now  stands,  may  issue  in  the  vacation  by  fiat  from 
a  Judge  of  the  Court  of  King's  Bench,  returnable  before  himself  % "  (Wilmot's 
Opinions,  94)  great  difierence  of  opinion  appears  in  the  reasoning  of  the  Judges, 
but  they  agree  in  the  conclusion,  that  a  Judge  of  the  King's  Bench  might  then  issue 
writs  of  habeas  corpus  in  vacation  by  fiat ;  and  they  rest  that  right  certAinly  on 
great  principles,  but  on  very  little  practice  ;  for  they  cannot  trace  the  practice 
beyond  the  Restoration,  except  in  one  or  two  cases.  But  how  does  Chief  Justice 
WUmot^  as  a  great  lawyer,  conclude  on  this  subject  1  He  says  that  the  practice 
since  the  Restoration  he  shall  receive  as  evidence  of  preceding  practice ;  but,  he 
adds,  if  the  commencement  of  the  usage  can  be  shown,  that  argument  is  not 
applicable,  and  the  legaUty  of  the  usage  must  be  supported  not  by  presumption,  but 
by  some  other  principle,  and  he  refers  to  the  principle,  that  where  the  reason  is 
the  same,  the  i&w  is  the  same ;  and  he  would  not  hear  it  said,  that  if  the  Court 
of  King's  Bench  had  power  to  grant  the  writ  in  term  time,  the  subject  shall,  during 
the  vacation,  be  deprived  of  his  right  to  the  writ ;  and  he  could  have  it  only  if  the 
Judges  possess  authority  to  issue  it.  The  Chief  Justice  argues  also  from  the  powers 
of  justices  of  the  peace  ;  and  it  is  to  be  recollected  that  the  Judges  of  the  King's 
Bench  are  all  justices  of  the  peace,  though  I  believe  not  the  Judges  of  the  other 
[63]  Courts.(16)  He  does  not  seem  aware  of  all  the  passages  in  Lord  Coke's  Institutes 
relative  to  the  question,  nor  of  Jenkes's  case.  (Wilmot's  Opinions,  94,  et  seq.) 

I  understand  him  to  say,  that  previously  to  the  statute  31  Car.  2,  c.  2.  there 
was  not  more  of  authority  for  the  right  of  the  Chancery  to  issue  the  writ  in  vacation, 
(if  tha^  which  is  to  be  found  in  our  best  writers  may  be  called  authority),  than  there 
was  for  the  right  of  the  Judges  oi  the  King's  Bench  ;  not  so  much  authority.  He 
says.  "  No  writ  of  habeas  corpus  can  be  found  to  have  ever  issued  out  of  the  Court 
of  Chancery,  except  some  returnable  in  the  House  of  Lords.  The  1 6  Car.  1 ,  takes 
no  notice  of  the  Court  of  Chancery,  which  it  is  most  probable  it  would  have  done, 
if  it  had  been  thought  that  the  writ  had  issued  out  of  that  Court  in  vacation.  And 
the  31  Car.  2,  seems  to  proceed  upon  a  supposition,  that  it  could  not  issue  out  of 
the  Court  of  Chancery,  because  the  10th  section  expressly  empowers  the  Court 
o(  Chuicery  to  grant  it,  which  would  have  been  unnecessary,  if  it  could  have  granted 
the  writ  before  :  and  it  only  shows,  what  I  really  take  to  be  the  truth  of  the  case. 
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that  there  was  no  settled  fixed  practice  then  established,  of  their  issuing  in  vacation  ; 
but  if  they  could  not,  nor  ever  did  issue  out  of  the  Court  of  Chancery,  it  is  the 
strongest  reason  that  can  be  ur^d  in  support  of  the  practice  of  issuing  these  Tzita 
by  the  Judges  of  the  Court  of  King's  Bench,  in  vacation,  before  the  statute,  because 
there  could  not  otherwise  [64]  have  been  a  perfect  and  complete  remedy  at  all  times 
for  the  subieot  against  imprisonment,  for  a  bailable  offence  at  the  common  law, 
and  before  the  statute  of  31  Cor.  2."  (WUmoVs  Ovinions,  101.) 

The  paucity  of  precedents  in  Chancery  may  oe  accounted  for  as  easily  as  the 
paucity  of  precedents  in  the  Common  Pleas,  and  on  the  same  principles.  On  the 
argument,  that  without  a  power  in  the  judges  of  the  Court  of  King's  Bench  to  issue 
the  writ  in  vacation,  the  subject  would  be  left  without  remedy,  I  say,  on  the  other 
hand,  it  seems  that,  previous  to  the  Restoration,  the  instances  are  very  rare  indeed, 
of  writs  of  habeas  corpus  issued  by  the  judges  of  the  King's  Bench  out  of  Court  and 
in  vacation ;  it  is  quite  clear,  that  till  Bushell's  case,  the  Judges  of  the  Common  Pleas 
had  no  belief  that  the  Court  possessed  a  power  to  issue  the  writ,  even  in  term  time, 
in  criminal  oases,  or  that  it  was  possible  for  them,  as  individual  Judges  of  the  Court 
to  issue  the  writ  in  vacation,  before  that  power  was  given  to  them  by  statute  31 
Car.  2 ;  then  I  find  the  texts  that  have  been  cited  from  Ixird  Coke ;  I  find  that, 
in  the  period  in  which  Lord  Hale  lived,  as  justice  of  the  Common  Pleas,  as  Chief 
Baron,  and  as  Chief  Justice  of  the  King's  Bench,  he  acknowledged  the  infirmity 
of  those  Courts,  and  that  even  the  Judges  of  the  Court  of  which  he  was  Chief  Justice 
had  no  power  to  grant  the  writ  except  in  term ;  and  I  ask,  with  Chief  Justice 
Wilvwt,  if  Magna  Charta  secured  to  the  subject  his  liberty,  and  if  it  be  a  principle 
of  our  constitution,  that  the  Courts  shall  give  effect  to  the  law,  and  that  speedily, 
and  if  I  find  not  only  authorities  that  the  Court  of  Chancery  has  power  to  issue  the 
writ,  but  principles  on  which  those  authorities  are  foimded,  and  distinctions  taken 
which  re-affirm  the  proposition,  and  [66]  i^ot  only  doctrines  laid  down,  but  methods 
of  proceeding  pointed  out,  by  such  men  who  held  such  offices  as  Lord  Hale^  I  ask, 
wmit  was  to  become  of  the  liberty  of  the  subject  between  Magna  Charta  and  31 
Car.  2,  if  the  Judges  of  Westminster  Hall  held  that  those  Courts  had  the  power 
of  issuing  the  writ  only  in  term,  and  if  they  were  wrong  in  holding  that  the  Cbimcery 
had  at  all  times  a  power  of  issuing  the  writ  1  What  must  have  been  the  state  of 
the  subject  ?  And  how  can  I  reconcile  that  state  with  those  admitted  legal 
principles  1 

We  now  come  to  Jenkes's  case,  certainly  a  positive  decision  that  the  Lord  Chan- 
cellor could  not  grant  the  writ  at  common  law  in  vacation  ;  and  Lord  Nottingham 
says,  that  he  conferred  with  the  Judges  :  but  it  does  not  appear  that  on  that  occa- 
sion all  the  au^orities  in  the  books  had  been  consulted,  and  every  consideration 
given  to  the  subject ;  and  it  is  not  going  too  far  to  say,  that  a  case  which  is  capable 
of  being  rendered  so  doubtful  as  that  is  rendered,  when  we  look  at  all  the  proceed- 
ings in  it,  I  cannot  think  one  which  ought  to  bind  me,  against  the  stream  of  authority. 

The  only  other  authorities  requiring  observation  ue  Wilkes^  case  (2  WUs.  161) 
in  1763,  and  Wood's  case  (2  Blaekst.  745;  3  Wils.  172)  in  1770.  It  seems,  that 
even  at  this  late  period  considerable  doubt  existed  whether  the  Court  of  Common 
Pleas,  though  it  had  acquired  power  in  certain  cases  by  the  statute  16  Car.  1,  could 
issue  the  writ  in  criminal  cases.  I  think  the  judges  of  that  Court  decided  properly 
that  they  could  issue  it.  In  Wood's  case.  Chief  Justice  de  Grey  says,  that  he  sees 
the  objection  to  the  jurisdiction  of  that  Court  "  had  arisen  from  what  is  dropped, 
in  2  Inst.  55  ;  4  Inst.  290  ;  Dyer,  175 ;  2  Hal.  P.  C.  144.  [66]  that  the  Court  of 
Common  Pleas  may  grant  habeas  corpus  if  the  person  be  privileged  there,  or  in 
order  to  charge  him  with  an  action.  (2  Blaekst.  745.)  The  Court  of  Common 
Pleas  having  no  jurisdiction  except  in  civil  cases,  although,  as  it  was  held  in  Bushell's 
case,  and  in  the  case  to  which  I  now  refer,  they  could  issue  writs  of  habeas  corpus, 
yet  they  discouraged  applications  to  that  Court ;  and  for  this  reason,  that  the  par^ 
who  was  to  have  the  benefit  of  the  writ  was  placed  in  a  situation  as  distressing  as 
if  application  had  been  made  to  the  Court  of  Chancery  ;  provided,  I  mean,  that  the 
warrant  appeared  good,  but  stated  a  bailable  offence ;  for  the  Court  of  Common 
Pleas  could  not  try  him,  and  therefore  there  was  a  convenience  in  applications  to 
the  King's  Bench,  which  did  not  exist  in  applications  to  Chancery,  or  to  the  Com- 
mon Pleas  ;  and  although  it  is  true  that  no  such  inconvenience  would  occur  where 
on  the  warrant  of  conunitment,  it  appeared  that  the  prisoner  ought  to  be  dischai^^, 
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yet  there  had  grown  a  habit  of  practice  out  of  those  cases  where  the  warrant 
stated  a  bailable  offence,  of  applying  to  the  King's  Bench,  which  extended  to  almost 
every  case. 

Chief  Justice  de  Grey  then  refers  to  BusheWs  case,  in  which  it  is  laid  down  as 
a  great  principle,  that  if  a  subject  of  the  King  is  brought  from  prison  before  one  of 
the  King's  superiw  courts,  and  it  appears  that  the  imprisonment  is  unlawful,  the 
Court  cannot,  advo  juramento  suo^  remand  him  to  that  unjust  imprisonment ;  in 
other  -madBt  cannot  refuse  to  discharge  him. 

Blackstone,  in  his  judgment,  has  given  something  of  a  satisfactory  account  of  the 
course  in  which  the  Court  ol  Common  Pleas  acquired  the  general  power  of  issuing 
[67]  the  writ.  "  He  thought  that  originally  the  writ  of  habGis  corpus  at  common  law 
could  only  be  issued  out  oTthe  Court  of  Common  Pleas,  when  the  party  was  privileged, 
or  to  charge  him  with  a  suit.  But  afterwards,  in  favorem  liJ)ertatis,  a  mere  sug- 
gestion of  privilege  was  allowed  to  be  sufficient  to  grant  the  writ ;  and  a  capias  was 
afterwards  sued  out  d  conformity,  to  affirm  the  jurisdiction.  This  is  the  meaning  of 
2  E(d.  P.  C.  144.  "If  a  person  is  sued  in  the  Court  of  Common  Pleas,  or  is  supposed  to 
be  80  sued,  a  habeas  corpus  lies  in  the  Common  Pleas."  But  when  the  statute  16  Car.  1 , 
had  put  both  courts  upon  the  same  footing,  with  r^ard  to  the  writs  of  habeas  corpus 
therein  mentioned,  this  nicety  began  to  be  disregarded,  and  the  cases  cited  bv  Lord 
Chief  Justice  in  Charles  the  Second's  time,  have  now  established  the  general  juris- 
diction beyond  a  doubt."  (2  Blackstone  746.)  See  in  what  manner,  according  to 
this  statement,  the  Judges  argued  in  order  to  support  their  power  of  granting  the 
writ  of  habeas  corpus,  and  how  they  dealt  with  the  subject  in  granting  it,  first  at 
common  law,  and  then  after  the  statute  16  Car.  1.  Originally,  for  the  purpose  of 
enabling  them  to  give  effect  to  the  right  which  the  subject  had  to  his  liberty,  where  by 
the  circumstances  of  the  commitment  he  had  that  right,  they  admitted  the  fiction 
or  suggestion  of  privilege,  in  order  to  obtain  jurisdiction ;  and  they  drop  that  fiction 
or  suggestion  after  the  16  Car.  1.  Now  that  statute  gave  them  no  jurisdiction 
except  in  the  instances  there  specified;  but  from  what  they  are  to  do  in  those 
instances,  they  have  inferred,  upon  the  words  which  I  am  about  to  mention,  that  it 
was  no  longer  necessary  for  them  in  any  case  to  retain  this  suggestion  of  privilege. 
A  remarkable  example  of  the  stj'ength  <a  the  principle  which  our  law  has  in  it,  that, 
with  respect  to  the  liberty  of  the  subject,  the  courts  [68]  &re  to  struggle  to  secure  it ; 
for  that  statute  says,  that  in  the  particular  cases  there  mentioned,  the  subject  for 
obtaining  his  liberty,  shall  without  delay  have  a  writ  of  habeas  corpus,  "  for  the 
ordinary  fees  usually  paid  for  the  same."  (16  Car.  1,  c.  10,  s.  8.)  On  this  clause  the 
Judges  of  that  Court  have  argued,  that  there  must  have  been  usual  fees  payable 
in  the  Common  Pleas  on  the  issue  of  the  writ  of  habeas  corpus,  and  therefore  though 
the  statute  has  not  conferred  on  them  general  powers  which  they  had  not  before,  yet 
because  it  has  directed  them  to  exercise  the  power  in  these  particular  cases,  and  in 
these  terma,  they  conclude  that  it  was  the  opinion  of  the  legislature  that  they  had 
the  power  in  all  other  oases.  They  have  theref(»e,  accor(fing  to  Madcstone,  dis- 
continued the  suggestion  of  privily,  and  have  said,  When  the  subject  comes  before 
us  unjustly  imprisoned,  we  cannot  refuse  to  him  his  liberty^ 

It  is  then  contended  that  the  statutes  1  Car.  2,  contains  an  implied  negative  of  the 
general  power  of  the  Court  of  Chancery  to  issue  the  writ,  because  it  expressly  confers 
that  power  in  particular  cases.  Be  it  so  :  but  if  the  power  existed  before  that  statute, 
a  power  vesting  a  ver^  high  prerogative  in  the  King,  I  say  that  it  could  not  be  taken 
away  in  any  case  by  inference,  from  an  enactment  which  enforced  it  in  some  cases. 
I  go  farther  ;  if  the  prerogative  of  the  King  cannot  be  affected  by  general  words  in  a 
statute,  will  a  British  court  rf  justice  permit  it  to  be  said,  that  a  statute  designed  to 
enforce  in  particular  instances  the  prerogative  in  favor  of  the  liberty  of  the  subject 
shall  deprive  t^e  subject  of  that  liberty  in  any  case  1  That  is  a  sufficient  answer ; 
but  I  have  always  understood  that  the  statute  31  Car.  2,  in  all  its  eiutctments,  is  to 
be  construed  with  reference  to  applications  for  a  writ  under  that  statute. 

[69]  The  statute  31  Car.  2,  c.  2,  recites  that  "  great  delays  have  been  used  by 
sheriffs,  gaolers,  and  other  officers,  to  whose  custody  any  of  the  King's  subjects  have 
been ''committed  for  criminal  or  supposed  criminal  matters,  in  making  returns  of 
writs^of  habeas  corpus  to  them  directed,  by  standing^out'an  alias  and  jiuries  habeas 
corpus,  and  sometime  more,  and  by  other  shifts  to  avoid  their  yielding  obedience  to 
such  writs,  contrary  to  their  duty  and  the  known  laws  of  the  land,  whereby  many  of 
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the  King's  subjects  have  been,  and  hereafter  may  be  ]ong  detained  in  prison,  in  such 
cases  where  by  law  they  are  bailable,  to  their  great  charges  and  vexation  "  (s.  1)  : 
then,  if  application  is  made  under  that  statute,  inasmuch  as  it  was  intended  to  give 
additional  remedies  beyond  what  the  subject  had  at  common  law,  or  under  the 
previous  statute,  the  third  section  directs,  that  the  writ  shall  be  marked,  and  proceed 
to  enact,  that "  if  any  person  or  persons  shall  be  or  stand  committed  or  detained  aa 
aforesaid,  for  any  crime,  unless  for  felony  or  treason  plainly  expressed  in  the  warrant 
of  commitment,  in  the  vacation  time,  and  out  of  term,"  they  shall  be  entitled  to  a 
writ  of  habeas  corpus  to  be  isaued  by  the  Lord  Chancdlor  or  liord  Keeper,  cr  any  one 
of  the  Judges  <d  either  bench,  or  the  Barons  of  the  Exchequer ;  and  provides  the 
mode  of  proceeding.  Mr.  CuUen  seems  to  think  that  this  clause  has  relation  only  to 
persons  committed  in  vacation ;  but  the  words  are,  if  any  person  shall  be  or  stand 
committed  in  vacation ;  that  is,  as  I  understand,  if  he  shall  be  committed  in  vacation, 
or  being  committed  in  term  shall  stand  committed  in  vacation.  The  Judges  who 
argued,  on  the  questions  proposed  in  1 758,  against  the  power  of  the  Court  of  Chancery 
to  issue  the  writ  in  vacation,  by  reason  of  the  enactments  of  this  statute,  held  that 
the  Judges  of  the  [70]  King's  Bench  had  power  to  issue  the  writ  in  vacatioz^  and 
thought  that  they  derived  that  power  from  this  statute  ;  and  yet  the  reasoning  is 
just  as  strong  to  one  court  aa  to  the  other. 

The  fourth  section  denies  the  benefit  of  the  statute  to  per«>n8  wilfully  n^lecting 
to  apply  for  a  writ  dumg  two  terms ;  but  will  any  one  say  that  if  a  man  has  been 
injustly  deprived  of  his  liberty  during  two  terms,  without  being  aware  that  the 
restraint  was  unlawful,  be  cannot  have  the  writ  at  common  law  1  That  can  never  be 
maintained. 

Then  follows  a  clause  very  carefully  worded,  providing  that  it  shall  be  lawful 
"  for  any  prisoner  and  prisoners  as  aforesaid,  to  move  and  obtain  his  or  their  habeas 
corpus,  as  well  out  of  the  high  Court  of  Chancery  or  Court  of  Exchequer,  as  out  of  the 
King's  Bench  or  Common  Pleas,  or  either  of  them  "  (words  from  which  it  has  been 
inferred  that  the  writ  could  not  be  previously  obtained  from  the  Courts  of  Chancery 
or  Exehequer);  "  and  if  the  said  U>rd  Chancdlor  or  Lord  Keeper,  or  any  Judge  or 
Judges,  &ron  m  Barons  for  the  time  being  of  the  d^ree  of  the  coif,  of  any  <h  the 
coiuts  aforesaid,  in  the  vacation  time  "  (not  in  term  but  in  vacation),  "  upon  view  of 
the  copy  or  copies  of  the  warrant  or  warrants  of  commitment  or  detainer,  or  upon 
oath  made,  that  such  copy  or  copies  were  denied  as  aforesaid,  shall  deny  any  writ  of 
habeas  corpus,  by  this  act  required  to  be  granted,  being  moved  for  as  aforesaid,  they 
shall  severally  forfeit  to  the  prisoner  or  party  grieved  the  aum  of  five  hundred  pounds, 
to  be  recovered  in  manner  aforesaid  "  (s.  10). 

With  respect  to  the  Court  of  Exchequer,  this  is  a  [71]  very  singular  clause.  It 
gives  to  that  Court  power  to  grant  the  writ  in  term ;  it  cannot  as  a  court  grant  the 
writ  in  vacation,  for  the  court  sits  only  in  term,  (17)  while  the  ChancellOT  sits  both  in 
term  and  in  vacation  ;  but  the  penalty  applies  to  the  vacation  only. 

If  this  clause  is  to  be  reasoned  on  to  its  general  effect ;  that  is,  if  it  is  to  be  said, 
that  because  there  is  a  clause  empowering  the  Court  of  Chancery  to  issue  the  writ, 
that  Court  had  not  power  to  issue  it  before,  that  conclusion  strikes  at  the  power  of 
the  Court  not  in  vacation  only,  but  in  term  ;  at  all  times.  The  question  is,  whether 
this  statute  is  to  be  construed  with  reference  to  applications  under  the  statute ;  appli- 
cations with  a  view  to  subject  those  to  whom  they  are  made  to  the  penalties  which  it 
infiicts  in  the  event  of  disobedience  1  or  whether,  in  consequence  of  these  particular 
enactments,  all  that  we  find  in  the  books  in  support  of  the  Chancellor's  authority  is 
to  stand  for  nothing  1  Whether,  recollecting  that  we  have  found  very  few  precedents 
of  applications  to  individual  Judges  of  the  King's  Bench,  previous  to  the  Restoration, 
we  are  to  hold  that  this  Court  before  31  Car.  2,  and  before  16  Car.  1,  had  no  power  to 
enforce  the  provi^non  of  Magna  Charta,  but  [72]  when  the  party  was  brought  before 
it,  and  the  Court  saw  that  he  was  in  unjust  durance,  it  was  compelled  toleave  him 
there ;  the  subject,  during  a  considerable  period  of  our  history,  being  without 
remedy  3 

Before  the  statute  5  Geo.  2,  e.  30, 1  see  that  orders  for  the  discharge  of  prisoners 
committed  by  the  commissioners  of  bankrupt, were  in  the  form  of  recommendations 
to  the  commissioners  to  discharge  them.  It  had  occurred  to  me  that  this  Court 
had  no  authority  to  discharge  by  petition,  and  that  the  right  way  was  by  writ  of 
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habeas  corpus.  I  believe,  but  I  am  not  certain,  that  in  some  instances  in  which  I 
have  discharged  bankrupts  by  habeas  corpus,  the  application  was  made  within  two 
terms  after  the  commitment,  but  the  writ  was  not  marked  according  to  the  statute ; 
ami  I  must  admit,  therefore,  that  I  was  wrong,  if  the  Court  has  not  power  to  issue 
writ  in  vacation,  at  common  law. 

Another  difficultyhas  been  much  pressed,  namely,  how  we  are  to  proceed  under 
the  writ,  between  the  equity  and  the  Latin  sides  of  the  Court  ?  Lord  Notiingkam 
has  said,  supposing  the  writ  disobeyed,  the  Chancellor  can  grant  no  attachment  till 
term  time  ;  and  that  he  ought  to  grant  the  attachment  as  he  would  grant  the  writ 
of  prohibition,  returnable  in  the  King's  Bench.  I  answer,  with  Chief  Ju&tice 
Wurm^,  in  all  the  books  we  find  that  the  proceeding  under  the  writ  of  ht^eas  corpus^ 
if  disobeyed,  is  by  alias  and  pluries  in  term  time  ;  out  notwithstanding  that,  when 
on  the  occasion  to  which  I  have  repeatedly  referred,  a  question  was  put  to  the  Judges, 
Whether,  in  case  a  writ  of  habeas  corpus  ad  suhjiciindum,  at  the  common  law,  be 
directed  to  any  person  retomable  immediate,  such  person  may  not  stand  out  an 
alias  and  pluries  habeas  corpus,  before  due  obedience  thereto  can  be  regularly 
enforced  by  the  course  of  the  common  law  % '  {WUmot's  Opinions,  p.  104.) 
[73]  Chief  Justice  WUmot  answers, "  I  am  of  opinion,  that  in  case  a  writ  of  habeas 
corpus  ad  subjiciendum,  at  the  common  law,  be  directed  to  any  person  returnable 
"  immediate,"  the  Court,  upon  the  affidavit  of  the  service  of  the  writ,  will  grant  a 
rule  for  an  attachment.  By  the  course  of  the  common  law,  he  might  have  stood 
out  an  aiias  and  juries  \  but  by  practice  the  course  is  now  altered,  and  in  many 
cases  the  Court  has  enforced  obedience  to  a  writ  for  private  restraints,  in  the  first 
instance,  by  attachment,  for  the  furtherance  of  justice.  The  method  of  proceeding 
by  alias  and  juries  is  gone  into  disuse,  in  almost  all  cases,  and  the  process  by  attach- 
ment substituted  in  its  stead  :  and  that  practice  stands  upon  this  legal  principle ; 
that  disobe^ng  the  King's  writ  is  a  contempt,  and  equally  a  contempt  to  disobey 
the  first  writ  as  the  last."   {yfilmot's  Opinions,  p.  104.) 

If  I  do  not  misundeistuid  the  principle,  I  say,  that  u  the  Courts  of  King's  Bench 
and  Common  Pkas  can  issue  the  writ  of  atta(^inent,  in  the  manner  in  which  they 
can  issue  it  for  disobedience  to  a  writ  of  habeas  corpus  returnable  immediate  (the 
King  v.  James  Winton,  5  T.  R.  89),  this  Court  can  issue  process  of  contempt  for 
that  purpose,  and  can  apply  its  process  in  the  same  mode  in  which  it  is  applied  in 
other  cases. 

On  the  whole,  therefore,  it  seems  to  me,  that  it  is  the  duty  of  this  Court  to  grant 
the  writ  if  applied  for :  there  may  be  great  inconvenience ;  but  I  say  with  Lord 
Hale,  that  if  tbe  object  chooses  to  apply  here,  as  I  understand  the  law,  I  cannot, 
saho  juramanto  meo,  refuse  the  writ.  Wh&t  is  to  be  the  consequence  of  granting  it, 
is  another  question. 

[74]  I  see  that  in  these  cases  the  Court  has  caused  notice  to  be  given  to  the 
commissioners,  and  therefore  I  will  hear  them,  if  they  have  any  thing  to  say,  to- 
morrow. 

July  18.  Mr.  Rose  having  stated  that  two  of  the  commissioners  who  had  issued 
the  warrant  were  absent  from  town,  and  that  the  third  commissioner  submitted 
the  question  to  the  judgment  of  the  Court. 

Sir  Samuel  Ramiily,  and  Mr.  Culkn,  proceeded  to  object  to  the  validity  of  the 
commitment. 

The  commissioners  areauthorised  to  commit  the  bankrupt,  for  not  fully  answering, 
to  their  satisfaction,  all  lawful  questions  put  to  him  by  them,  or  refusing  to  sign  his 
examination  (5  Geo.  2,  c.  50.  s.  16) ;  but  it  appears  on  this  warrant  that  the  com- 
mitment is  founded,  not  on  the  answer  of  the  bankrupt,  but  on  the  deposition  of  the 
messenger.  For  the  purpose  of  deciding  whether  the  answers  of  the  bankrupt  are 
satiEtfaotoiy,  the  commissioners  are  not  entitled  to  resort  to  extrinsic  evidence,  but 
must  connne  their  attentbn  to  his  answers.  In  no  former  instance  have  com- 
missioners contrasted  the  testimony  of  third  |}er8ons  with  the  answers  of  the  bank- 
rupt ;  unless  the  bankrupt's  answers  are  intrinsically  unsatisfactory,  they  will 
not  justify  a  commitment.  If  the  commissioners  were  authorised  to  advert  to  the 
deposition  of  the  messenger,  it  ought  to  have  been  stated  to  the  bankrupt,  and  he 
should  have  been  examined  upon  it,  and  the  deposition  and  examination  should  both 
have  been  set  forth  in  the  warrant.  The  requisition  of  the  statute,  that  the  com- 
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misBioners  shall  in  their  varrant  of  commitment  epeciij  the  questions  which  they 
consider  not  satisfactorily  answered  {Ihid.  a.  17),  is  designed  to  secure  to  the  Court, 
before  which  the  [75]  vuidity  of  the  commitment  may  be  controverted,  the  means 
of  deciding  whether  the  uiswers  are  satisfactory ;  and  for  that  purpose  the  com- 
missioners  must  specify  the  whole  of  the  evidence  on  which  their  dissatisfactioa 
arises.    Cotmhe's  case  (2  B(ue,  396).   BtowiCs  case  {Ibid.  400). 

Mr.  Rose  insisted  that  the  warrant  was  sufficient,  or  if  not,  that  the  alleged 
insufficiency  was  forma)  only,  and  that  the  Court,  under  the  provisions  of  the  statute 
(5  Geo.  2,  0.  30,  s.  18),  must  recommit  the  bankrupt. 

The  Lord  Chancellor  [Eldon].  The  questions  which  remain  to  be  d^muned 
are,  whether  this  warrant  is  sufficient ;  and,  if  insufficient,  whether  the  insufficiency 
is  in  form  or  in  substance ;  in  the  former  case  another  duty  is  imposed  on  me,  of 
amending  the  warrant ;  and  it  become  me  to  be  as  sure  as  judnnent  ffliables  me, 
that  I  am  right,  if,  in  deciding  that  the  warrant  is  insufficient,  I  consider  the  in- 
sufficiency to  be  in  substance  as  well  as  in  form. 

I  take  it  to  be  clear,  that  for  deciding  this  question  on  the  return  to  the  writ  of 
habeas  corpus,  the  Court  cannot  travel  out  of  the  return.  Indeed,  it  is  difficult  to 
know  how  that  could  be  done  ;  for  although  the  Lord  Chancellor  has  the  proceedings 
under  the  bankruptcy,  in  one  sense,  in  his  own  custody,  yet  when  the  party  is 
brought  before  him  by  habeas  corpus,  the  proceedings  must  be  exactly  the  same 
as  if  he  were  brought  before  the  common-law  Judges  ;  and  I  cannot  conceive  how 
they  would  have  other  means  than  the  return,  of  informing  themselves  of  what 
passed  under  the  commission.  In  the  prraent  case  it  is  clear  that  there  had  bem  a 
great  deal  of  examination,  before  the  examination  on  which  the  [76]  bjmkrupt  was 
committed.  I  make  that  remark,  because,  if  this  subject  should  ever  be  discussed 
elsewhere,  it  is  right  to  say  that  this  is  one  of  the  most  insufficient  jurisdictions  that 
can  exist.  It  is  not  possible  for  the  commissioners  to  address  their  minds  to  what 
appears  on  the  warrant,  without  being  in  some  measure  influenced  by  what  does 
not  appear;  and  the  doctrine  that  the  commissioners  could  not  commit  if  the 
banknipt  eave  a  positive  answer,  however  unsatisfactory,  having  been  over-ruled,  (18) 
and  the  (^urt  now  being  bound  to  ask  itself,  on  the  return  of  the  hoMas  corpus, 
whether,  to  a  reasonable  mind,  the  answer  is  satisfactory,  I  am  compelled,  to  decide 
whether  that  which  is  satisfactory  to  one  mind,  ought  to  have  been  satisfactory  to 
the  minds  of  those  who  knew  thrice  as  much  of  the  subject  of  examination ;  and 
there  is  danger  of  producing  an  apparent  conflict  between  the  original  and  the 
appellate  judicature,  while  the  real  grounds  of  decision  by  each  are  different. 

After  repeatedly  reading  this  warrant,  I  find  it  impossible  not  to  beheve  that  the 
minds  of  the  commissioners,  at  the  time  of  the  commitment,  were  in  some  degree 
influenced  by  the  previous  examinations,  and  not  only  by  what  then  passed and 
I  desire  to  be  understood  as  saying,  that  I  bona  fide  know  not  how  any  mind  can 
avoid  that  influence. 

Let  any  man  read  the  warrant,  with  or  without  so  much  as  relates  to  the  de- 
position of  the  messenger,  and  [77]  ask  himself,  after  reading  it,  in  each  of  those  ways, 
whether  the  answer  is  clearly  unsatisfactory  1 

I  read  it  flrst  without  the  deposition.  The  question  begins  with  a  statement : 
"  On  the  4th  of  June  last,  when  you  appeared  before  the  commissioners  at  Guildhall, 
to  pass  your  last  examination,  you  had  no  accounts  ready  to  present  to  them ;  you 
then  requested  the  commissioners  to  adjourn  your  last  examination,  undertaking 
to  produce  your  accounts  to  your  assignees  on  Thursday  then  next  msuing ;  on  the 
1  ith  of  June  you  were  brought  up  to  be  examined  before  the  commissioners,  and  upon 
being  asked  whether  you  had  produced  your  accounts  to  your  assignees,  you  stated 
that  you  had  not,  and  could  not,  because  your  books  and  papers  were  in  the 
possession  of  a  friend  of  yours,  a  Mr.  Hamilton,  at  No.  122,  in  meLondon  Road,  to 
whom  you  had  delivered  them  since  your  bankruptcy,  who  refused  to  re-deliver  them 
to  you."  A  statement,  in  effect,  that  on  the  4tn  of  June  the  bankrupt  had  under- 
taken to  produce  his  accounts ;  what  passes  on  the  14th  of  June  is  an  admission 
that  he  had  not  made  good  that  undertaking,  but  an  admission  coupled  with  a 
declaration  that  he  could  not  make  it  good,  because  his  books  were  in  the  possession 
of  a  Mr.  RamiUon, 

I  pass  over  what  relates  to  the  deposition  of  the  messenger.  The  question  is, 
"  Have  you  any  accounts  to  produce  to  the  commissioners,  or  any  further  reason  to 
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give  why  you  do  not  produce  them  t "  That  question  is  addressed  to  a  man  who 
had  before  stated  a  reason  with  which  the  commissioneiB  did  not  express  themselves 
dissatisfied ;  and  he  answers  that  he  has  no  other  reason  :  that  is  not  a  waiver  of  his 
former  reason. — '  I  have  no  aecounts  to  produce,  and  I  have  no  further  reason  to 
give  why  I  do  not  produce  them,  except  that  I  have  two  petitions  before  the  Chan- 
cellor to  suj^ersede  [78]  this  commission  ;  iJie  first  upon  the  ground  of  a  commission 
being  now  m  force  against  me,  bearing  date  in  1808,  and  me  second,  of  no  act  of 
bankruptcy  to  this  commission,  but  still  am  ready  to  render  every  account  possibly 
in  my  power  to  the  commissioners.  * 

The  result  is,  that  on  the  4th  of  June  he  undertook  to  produce  the  accounts ; 
on  the  ]4th  he  said,  that  he  had  not  produced,  and  could  not  produce  them,  and 
assigned  the  reason  for  tin  non-production  ;  and  on  his  third  examination  he 
stated  that  he  could  not  produce  them ;  that  he  had  no  other  reason  but  that  before 
assigned,  and  that  he  had  presented  two  petitions  to  the  Lord  Chancellor. 

Now  on  the  examination  thus  stated,  the  commissioners  knowing  what  had 
passed  before,  might  have  known  enough  to  induce  them  not  to  believe  the  bankrupt 
on  his  oath ;  but  my  mind  not  having  these  previous  examinations  before  it,  is  not  m 
a  state  to  arrive  at  that  conclusion. 

Then  insert  that  part  of  the  warrant  which  relates  to  the  deposition  of  the  mes- 
senger. (Vide2StDans.S,  4.)  Taking  all  this  representation  to  be  the  fact,  it  might  be 
considered,  in  this  point  of  view,  independent  on  what  the  bankrupt  had  said  in  bis 
examination  ;  that  Hamilton  evaded  those  who  were  in  search  of  them  ;  that  they 
had  met  a  person  who  had  communicated  their  object  to  him,  and  that  he  refused 
to  dehver  the  accounts,  because  they  had  no  right  to  them.  That  is  not  incon- 
sistent with  the  bankrupt's  examination. 

The  next  question  is,  how  am  I,  according  to  established  principles,  to  deal  with 
this  warrant  1  I  think  it  has  been  settled,  that  where  a  question  is  put  to  a  bank- 
[78]-xupt  on  his  examination,  and  in  that  question  is  embodied  a  proposition  ex- 
pressing, as  a  fact,  what  he  said  or  did  on  a  preceding  day,  if  he  gives  such  an  answer 
as  implies  that  he  does  not  deny  tiiat  he  said  or  bo,  or  does  not  qualify  it,  I  think 
it  has  been  settled,  even  in  cases  of  life  or  death  as  Perron's  case  (2  Burr.  1122, 1215), 
that  the  bankrupt  must  be  taken  to  admit  that  proposition.  In  this  instwce  the 
bankrupt  gave  no  answer,  denying  or  qualifying  the  statement  that  he  had  under- 
taken to  produce  his  accounts,  and  he  must  therefore  be  considered  as  having 
admitted  it. 

I  desire  to  be  understood  as  not  expressing  any  opinion,  whether  commissioners 
are  at  liberty  to  obtain  satisfaction  on  the  subject  of  the  examination,  by  application 
to  any  other  person  than  the  bankrupt.  Mr.  Cullen  argues  that  they  are  not 
entitled  to  resort  to  evidence  aliunde,  for  the  purpose  of  deciding  whether  the 
buikrupt's  answer  is  satisfactory  or  not.  I  leave  that  question  where  it  is ;  but  the 
commissioners  here  have  acted  on  the  evidence  of  the  messengers ;  and  then  the 
question  arises,  have  they  so  stated  thefevidence  on  the  warrant,  that  the  Court 
can  have  the  same  means,  if  they  are  due  means,  as  the  commissioners  had,  of  deciding 
whether  the  answer  is  satisfactory  1  It  does  not  appear  on  these  proceedings  that  the 
deposition  of  the  messenger  was  made  in  the  presence  of  the  bankrupt,  or  read  to 
him,  or  that  he  had  any  other  information  concerning  it  than  the  terms  of  the 
question. 

With  respect  to  propositions  stated  to  the  bankrupt,  in  a  question  addressed  to 
him,  relative  to  acts  alleged  to  have  been  done,  or  dc;plarations  made  by  him,  one 
sees  the  principle  on  whi^  courts  have  held  (whether  it  might  not  have  been  better 
to  have  taken  a  different  course,  is  another  consideration)  that  [80]  if  he  does  not 
deny,  he  is  understood  to  admit  the  statement ;  because  the  question  embodies  a 
proposition  relative  to  his  own  acts  or  expressions,  and  he  must  be  presumed  to 
know  whether  he  so  dkl  or  said  :  but  when  the  question  embodies  a  proposition 
relative  to  acts  or  words  of  third  persons,  the  bankrupt  may  properly  be  supposed 
to  know  nothing  about  them  ;  and  then  the  point  to  be  decided  is,  whether  the  Court, 
judging  on  the  Uberty  of  the  subject,  shall  be  bound  to  judge  without  the  means 
of  knowing  that  the  statement  so  incorporated  is  accurate,  and  the  assurance  of 
forming  a  correct  conclusion  on  the  propriety  of  the  commitment  %  The  Court 
would  never  act  on  any  representation  of  tne  commissioners  that  they  asked  a  ques- 
question  such  in  substance,  and  received  an  answer  such  in  substance  ;  the  question 
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and  answers  must  be  set  forth  in  terms.  (5  Geo.  2,  c.  30,  s.  17.)  On  what  principle 
does  the  statute  require  that  1  On  this  principle,  that  the  Court  before  which 
the  bankrupt  is  brought,  by  habeas  corpus,  may  decide  whether  the  commissioners 
have  not  misunderstood  the  effect  of  the  questions  and  the  answers.  The  only 
course  for  that  purpose  is  to  return  them  toiidem  verbis. 

The  warrant  is  insuffic^nt  in  this  respect ;  it  refers  to  a  deposition  which  I  cannot 
read,  and  of  which  neither  the  bankrupt  nor  the  Court  can  be  taken  to  know,  that 
it  is  such  as  it  is  stated  to  be  on  the  warrant.  It  is  clear  that  the  deposition  lutd  an 
effect  on  the  minds  of  the  commissioners ;  they  evidently  meant  to  convey  that  to 
the  bankrupt. 

Another  question  then  arises,  Is  this  defect  matter  of  form,  or  of  substance  1 
Where  the  warrant  is  defective  in  form,  the  Court  is  required  to  amend  it,  and 
itself  [81]  to  make  a  new  warrant.(19)  This  is  a  defect  in  substance  ;  as  much  so 
as  an  omission  to  state  an  examination  subsequent  to  the  original  commitment. 

Under  these  circumstances  I  am  not  only  not  required  to  issue  another  warrant, 
but  I  should  not  be  justified  in  issuing  it. 

It  seems  to  me  that  the  question  in  this  case  falls  very  much  within  the  reasoning 
in  Coombe's  case  (2  Rose,  396).  There,  on  the  return  of  the  haheas  corpus,  it 
appeared,  that  there  had  been  an  examination  subsequent  to  that  in  which  the 
commissioners  considered  the  luiswer  of  the  bankrupt  unsatisfactory ;  then  it 
was  impossible  for  me  to  judge  of  the  whole  matter.  They  had  recommitted  him 
to  prison  after  his  second  examination ;  and  the  question  was,  whether  it  was 
roper  to  detain  him  in  prison  after  that  second  examination,  as  well  as  to  commit 
im  on  the  first  1  I  was  not  supphed  with  the  same  means  which  the  commissioners 
had,  of  deciding  that  question,  and  could  not  declare  the  commitment  and  detention 
proper. 

The  distinction  established  by  all  the  cases  is  this,  that  if  the  commissioners  say 
to  the  bankrupt,  On  your  former  examination  you  answered  to  this  effect,  and  he 
does  not  qualify  that  statemmt.  the  Court  must  take  it  to  be  true  ;  because  he  must 
know  whether  he  said  so  or  no  ;  a  hard  rule,  but  now  clearly  settled.  But  if  the 
commissioners  state  that  they  have  derived  information  from  other  persons,  and 
the  bankrupt  does  not  qualify  that  statement,  I  am  not  bound  to  take  it  to  be  true, 
[82]  because  he  has  no  means  of  knowing  whether  or  how  far  it  ia  true.  Wben 
the  commissioners  receive  facts  on  the  deposition  of  persons  other  than  the  bankrupt, 
they  ought  to  set  out  on  the  warrant  the  deposition  in  Jubc  verba  ;  for  if  they  state 
only  what  they  consider  to  be  the  effect  of  the  deposition,  the  Court  before  which 
the  writ  is  brought,  is  to  judge  whether  the  effect  of  the  deposition  is  such  as  the 
commissioners  represent,  without  the  means  of  forming  that  judgment. 

We  may  safely  lay  down  this  as  the  principle,  except  so  far  as  the  cases  break 
into  it,  that  the  Court  before  which  the  writ  is  brought,  and  which  cannot  travel 
out  of  the  return,  must,  on  the  return,  have  the  same  means  of  judging  as  the  com- 
missioners had.(20)  Perrot's  case  (2  Burr.  1122,  1216)  seems  to  me  to  break  into 
that  prodigiously.  If  ^e  commissioners  state  that  tJie  answers  were  unsatisfactory, 
because  contradicted  by  a  deposition,  how  ia  it  poa8il3lB  for  me  to  know  whether 
they  ought  to  have  been  satiuactory,  unless  the  deposition  is  returned  1 

I  repeat'  that  this  question,  whether  to  a  reasonable  mind  an  answer  should  or 
should  not  be  satisfactory,  experience  authorises  me  to  say.  imposes  as  difficult  and 
TO.infuI  a  duty,  as  the  Court  can  discharge.  Chief  Justice  de  Grey,  and  all  the  other 
Judges  of  one  Court,  thought  an  answer  satisfactory,  which  another  Court 
unanimously  pronounced  unsatisfactory.  {Note  :  Possibly  Miller's  case,  2  Bl.  881  ; 
3  Wits.  420,  and  the  remarks  of  the  Ckturt  of  King's  Beach,  on  that  decision,  in 
Nowlan's  case,  6  T.  B.  118.) 

[83]  l^e  warrant  is  insufficient,  and  the  prisoner  must  be  disehai^d.  I«t  the 
gaoler  discharge  him,  so  far  as  he  is  in  custody  under  the  commissioners'  warrant. 

Since  the  report  of  this  case  was  prepared,  the  Lord  Chancellor,  with  a  kindness 
more  highly  gratifying  because  unsolicited,  has  conferred  on  the  editor  the  signal 
favor  of  a  communication  of  Lord  Nottingham's  MSS.  From  that  most  vahuble 
collection  is  subjoined  the  following  statement  of  the  precedents  on  the  authority 
of  which  Jenkes's  friends  claimed,  and  of  the  reasons  that  inclined  Lord  Nottingham 
to  withhold,  the  writ  of  mainprise.  {Vide  1  Swans.  14,  15.)  The  editor  has  also 
on  some  subsequent  occasions  availed  himself  of  the  permission  with  which  he  has 


Digitized  by  Google 


2BWAW8.  84. 


Crowley's  case 


539 


been  honored,  to  illustrate  the  doctrines  diacujued  in  the  course  of  ^ese  reports,  by 
a  reference  to  Lord  Nottingham's  decUions. 

*  The  petition  set  forth  that  Francis  Jenkes  was  a  prisoner  by  virtue  of  the 
warrant  annexed,  for  a  fact  bailable ;  that  by  the  ancient  usage  of  Chancery,  upon 
putting  in  bail  t^re,  a  writ  of  mainprise  ought  to  issue,  directed  to  the  sherin  or 
]ailer  to  deliTer  the  party  ;  that  the  petitioners,  being  men  of  good  estates,  ofiered 
themselves  as  bail,  whereof  they  prayed  the  acceptance,  and  a  writ  of  mainprise 
accordingly.   This  petition  was  accompanied  with  a  note  of  precedents,  viz. 

"1.  11  E.  3 fpt.  1,  Tot.  cl.  Mainprise  in  Chancery  for  John  Brice,  removed  from 
Lincoln  to  the  Tower,  to  appear  coram  concilio  vel  justiciariis  nostris  vel  alibi 
quandocun^  et  vbicunque  ad  faciend.  et  recipiend.  quod  per  nos  vel  justic.  nostras 
consideratum  fuerit. 

"  2.  11  E.  3,  pt.  1,  meinb.  29,  dors.  rot.  cl.  A  writ  of  [84]  mainprise  directed  to 
the  constable  of  the  Tower,  upon  putting  in  bail  in  Chancery,  to  deliver  Bernard 
Pouche,  committed  for  felony. 

"3.  11  E.  3,  pt.  1,  memb.  28,  dorso,  the  like  directed  to  the  steward  and  marshal 
of  the  household,  to  deliver  Biehard  Monewvood,  committed  by  his  majesty's  com- 
mand, for  trespass  and  contempt,  teste  19  Martii,  out  of  term. 

*■  4.  11  ^.  3,  pt.  1,  m.  28  dorso,  the  like  directed  to  the  constable  of  the  Totoer, 
to  deliver  Henry  Compton  committed  for  felony,  teste  26  Martii,  out  of  term. 

"  5.  11  E.  3,  pt.  1,  memb.  23  dorso,  the  like  for  John  de  Wesenham,  directed  as 
before,  committed  for  felony  and  divers  excesses,  teste  12  April. 

"  6.  44  E.  3,  pt.  1,  m.  the  like  directed  custod.  Forest,  for  delivery  of  several 
persons  committed  for  hunting  in  forests,  teste  12  November, 

"  7.  44  E,  3,  m.  17,  the  like,  Uste  6  May. 

"  8.  44  E.  3,  m.  10,  the  like,  teste  20  August. 

■  9.  45  E.  3,  m.  25,  the  like  for  William  de  Charle,  who  stood  committed  for 
divers  felonies  and  deceits  to  the  King  and  his  son  JoAn  Duke  of  LancasteTt  teste 
12  Junii. 

"10.  3  B.  2,  m.  36,  dorso,  the  like  writ  directed  to  the  sheriffs  of  London  upon 
bailout  in  in  Chancery,  to  discharge  Mich,  de  Swardeston,  and  John  Pye,  for  de- 
signmg  to  go  out  of  the  land  to  prosecute  and  act  many  things  prejudicial  to  the 
kmg  and  his  people,  teste  5  December. 

"11.  Simile  directed  Vic.  Norf.  ibm. 

"  12.  3  R.  2,  m.  25,  dorso,  the  like  in  appeal  of  mayhem,  directed  to  the  sherifi 
of  Hertford,  teste  1  Dec. 

"  13.  3  R.  2,  m.  20.  dorso,  the  like  for  deliverance  of  a  prisoner  out  of  the  Totoer 
upon  bail  put  in,  in  Chancery  to  appear  coram  consilio  regis  quando  et  quoties  usque 
[86]  Pentecost,  et  ad  turrim  reintrandum  nisi  judicium  pro  deliberatione  sua 
redditum  fuerit. 

"  14.  3  B.  2,  m.  12,  dorso,  the  like  for  divers  intending  ad  mviiland.  et  inter- 
fieiend.  directed  to  the  bailifi  of  the  liberty  of  Westminister,  teste  5  Febr. 

"15.  3  R.  2,  m.  11,  dorso,  the  like  for  divers  persons  charged  with  divers  con- 
spiracies, directed  Vic.  Suffolk. 

"  16.  3  B.  2,  m.  7,  dorso,  simile  de  incendio  domorum,  directed  Vic.  Hertf.  for 
Smith  and  others,  teste  5  Martii,  niae  of  the  Uke  together. 

"17.  3  R.  2,  m.  2,  dorso,  the  like  directed  to  the  justices  of  North  Wales,  for 
Uoyd,  committed  for  felony  and  trespass. 

"  18.  3  B.  2,  m.  1,  dorso,  supersedeas  for  Ralph  vicar  of  Wetsteldon,  being  accused 
by  an  approver  for  robbery,  granted  upon  tail  in  Ghuicery,  quia  bona  famoB." 

The  reasons  which  "  moved  Lord  Nottingham  to  deliberate  upon  the  writ  of 
iDsinprize,  and  for  the  present  to  incUne  against  it,"  are  thus  stated  : 

^ "  1.  The  writ  de  manucaptione  capienda,  is  grounded  upon  the  statute  of  West- 
minster 1,  c.  15,  as  to  criminal  cases ;  for  as  to  civil  cases  there  is  such  a  writ  at  the 
common  taw,  but  the  application  of  it  to  criminal  cases  is  merely  by  force  of  the 
statute* 

"  2.  That  statute  was  made  to  provide  for  the  bailment  of  those  who  by  the 
sherifis  or  lords  of  leets  or  others,  who  had  liberties  of  infa/ngthef  and  outfcmgthef 
were  kept  in  prison  for  small  felonies. 

"  3.  The  first  line  of  the  statute  is  pur  ceoque  viscounts  et  autres  queux  ont  prises 
tt  retenus  in  prison  gents  rettes  de  felony ;  for  before  the  statute,  and  long  after, 


Digitized  by  Google 


540 


CROWLET*S  CASE 


2SWAN&  86. 


the  she-[86]-i'i&  in  their  turns  by  warrant  of  the  King's  writ  or  oommisBion  did  take 

many  indictments  of  felony. 

"  4.  The  mischief  recited  in  the  preamble  was  that  these  sherifEs  and  others  did 
(what  they  pleased)  bait  those  who  were  not  bailable  for  money,  and  kept  in  prison 
tiiose  who  were  bailable  out  of  malice. 

"  6.  Then  the  statute  proceeds  to  define  the  cases  of  felonies  bailable  and  not 
bailable. 

"  6.  And  then  the  writ  de  manvcapiume  capienda  came  to  be  applied  to  these 
cases  ;  and,  as  if  there  had  never  been  any  such  writ  before,  the  Register  270  b, 
lays  it  down  for  a  general  rule,  omnia  brevia  de  manucaptione  fient  sup.  atai.  W.  1, 
c.  15,  which  must  be  understood  of  criminal  cases  only. 

"  7.  The  writ  which  pursues  the  statute  always  recites  a  felony,  and  an  indict- 
ment or  inquisition  thereon  founded,  and  a  tender  of  bail  below  which  has  been 
refused,  andl^then  commands  bail  to  be  taken,  if  there  be  no  other  case  of  imprison- 
ment but  the  felony  aforesaid.    Vide  Reg.  and  F.  N.  B. 

"  8.  Then  came  the  statute  of  28  E.  3,  c.  9,  which  takes  away  all  power  from 
the  sheriff  to  take  indictments  in  their  turns,  by  the  King's  writ  or  by  commission. 

"  9.  And  now  FUeherbert,  and  my  Lord  Co&«  are  both  agreed  that  the  statute 
of  28  E.  3,  has  by  consequence  repealed  the  writ  de  manucaptione  capiendat{21) 
as  to  criminals  ;  and  with  them  agrees  my  liOrd  Chief  Justice  Sale  in  a  little  com- 
pendious manual  of  crown  ieaming  written  by  him,  a  copy  whereof  is  in  many 
hands.(22) 

[87]  "  1^3.  And  yet  Fitzherbert  for  learning  sake  proceeds  to  comment  upon 
this  writ,  as  he  does  also  upon  the  writ  de  odio  et  atia  and  many  others  that  are 
expired ;  which  led  many  men  into  mistake  who  look  upon  him  as  a  writer  in 
Henry  the  Eighth's  time,  but  penetrate  no  farther  into  the  matter. 

"  11.  While  the  writ  was  in  use,  the  practice  was  not  to  put  in  bail  in  Chancery, 
but  to  have  a  writ  from  thence,  commanding  others  to  take  bail. 

"  12.  And  yet  no  doubt  there  always  was  and  still  is  a  writ  de  manucaptione 
capienda  at  the  common  law  in  civil  cases.  As  when  erroneous  judgment  is  given 
below,  this  writ  lies  to  keep  a  man  out  of  prison,  while  he  prosecutes  his  writ  of 
false  judgment ;  so  if  a  man  brings  an  appeal  of  mayhem,  and  be  arrested  in  an 
inferior  court  upon  process  frivolous  on  purpose,  to  fdnder  that  proaecution,  this 
writ  lies  i  F,  N.  B.  250  k,  1 ;  S^g.  272.  The  same  writ  might  also  nave  been  issued 
at  the  common  law,  in  ^1  cases  where  a  man  was  arrest^  in  debt  or  trespass,  or 
indicted  of  trespass  F.  N.  B.  251  b;  Beg.  273  a;  but  this  is  now  supplied  by 
23  H.  6,  cap.  9. 

"13.  And  in  some  civil  cases  a  man  may  come  into  Chancery  and  voluntarily 
tender  bail,  and  shall  have  a  writ  to  be  discharged  of  his  imprisonment.  As  where 
a  capias  upon  a  statute-merchant  sued  out  of  Chancery,  and  the  cognisor  comes 
and  shows  how  he  has  paid  part  and  has  a  release  for  the  rest,  and  brings  his  main- 
pernors with  him  to  be  bound  body  for  body,  he  shall,  upon  that  manucaption 
so  taken,  have  a  writ  to  be  taken  charged.   F.  N.  B.  251  d  i  Beg.  273  a,  b. 

"  1 4.  So  likewise  in  some  cases  which  look  like  criminal ;  as,  if  a  ne  exeat  regnum 
or  a  general  supplicavit  be  awarded ;  if  the  party,  instead  of  puttins  in  bul  before 
the  sherifE  or  the  justices,  will  come  into  the  Cluincery  [88]  f^nd  tencler  bail,  which 
is  there  accepted,  no  doubt  he  shall  be  discharged  by  writ  from  his  imprisonment ; 
for  in  all  these  and  the  Uke  cases  the  Chancery  works  upon  itself,  and  does,  as  all 
other  courts  may  do,  quicken  or  stop  their  own  proceedings. 

"15.  But  then  the  question  is  reduced  to  this,  whether,  by  the  ancient  common 
law,  there  be  a  standing  power  resuling  in  Chancery  to  accept  bailable  cases,  and  to 
discharge  all  imprisonments. 

"16.  For  the  power  of  doing  it  by  the  writ  of  mainprise,  which  is  foumled 
on  W.  1,  c.  16,  is  agreed  on  all  hands  to  be  taken  away  by  28  Ed.  3,  c.  9. 

"17.  It  seems  not  reasonable  to  believe  that  any  such  power  should  remain 
in  Chancery,  either  by  common  Jaw  or  by  statute :  1st,  From  the  non-user  of  it 
these  300  years ;  for  Bickard  the  Second  began  his  reign  anno  1377,  and  yet  no 
precedent  of  it  is  offered  since  3  B.  2.  2.  The  precedents  between  28  Ed.  3  and 
3  B.  2,  are  to  be  imputed  to  the  strong  current  of  former  practice,  it  being  some 
considerable  time  before  it  began  to  be  understood  that  the  statute  of  Ed.  3,  had 
repealed  the  writ  of  mainprize,  viz.  not  till  3  B.  2.    3.  The  precedents  before  that 
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time  are  for  the  most  part  such  as  concern  indictments  for  felonies  and  groat  ofienoes. 
4.  The  case  of  F.  N.  B.  250  f,  where  a  man,  taken  by  the  king's  commisBion,  and 
upon  tender  of  bail  in  Ohancery  by  his  friends,  had  a  writ  of  mainprise,  is  of  the 
same  nature ;  for  it  is  not  meant  of  a  commitment  by  the  King,  but  by  commis- 
sioners  of  oyer  <fb  terminer,  as  appears  by  the  Register,  271  a,  b,  from  whence 
that  case  is  taken,  and  is  the  only  case  of  that  kind  which  is  extant  in  the  Register. 

*  1 8.  And  it  seems  less  reasonable,  if  such  a  power  there  were,  that  it  should 
extend  to  commitments  by  the  King  in  council :  1.  Because  if  the  writ  of  mainprize 
desired  [$9]  be  founded  upon  the  statute  of  Yfestm.  1,  c.  15,  then  it  is  plain  the 
statute  begins  with  persons  of  an  inferior  nature ;  pur  ceoque  viscounts  et  auters, 
and  BO  can  nerer  extend  to  persons  of  a  higher  rank  and  order,  viz.  lords  of  the 
council,  &o,  2.  If  the  writ  desired  be  fouraied  upon  the  common  law,  or  upon 
the  general  maxim,  that  whenever  a  statute  gives  a  remedy,  there  the  Chancery 
ought  to  frame  a  writ  upon  it,  then  it  must  be  observed  that  it  was  never  yet  so 
practised,  though  there  have  been  very  frequent  occasions  for  it.  6  Jac.  B.  R.  Cro. 
219,  Addis'  case,  committed  by  the  Lord  Chancellor  for  certain  matters  concerning 
the  King ;  and  again  4  Car.  1,  Cro.  233,  Chambers'  case,  who  was  committed  by 
the  council  in  the  lon^  vacation,  yet  no  attempt  to  get  out  by  writ  of  mainprize, 
though  several  petitions  were  unsuccessful ;  and  long  before,  vie.  P.  9  Elis.,  Rich. 
Constable,  committed  to  the  Tower  per  dominos  privati  consUii^  never  asked  a 
writ  of  mainprize,  nor  could  be  bailed  till  be  brought  his  habeas  corpus.  So  Bilary, 
40  Eliz.f  Edward  Hareoty  committed  per  dominos  privati  C0n«t2ti,  never  attempted 
to  get  out  any  otherwise  than  by  habeas  corpus.,  vide  Sir  Fra.  Moor,  813,  pi.  32 
(probably  839,  pi.  182) ;  and  the  twelve  prwedents  cited  by  Mr.  Selden  (at  the 
conference  in  the  Painted  Chamber)  (3  HowelVs  State  Trials,  97-102),  when  persons 
committed  by  the  privy  council  were  bailed  upon  habeas  corpus  brought,  do  all  prove 
that  a  writ  of  mainprize  was  not  then  dreamed  of  or  thought  practicable.  Of 
these  the  fourth  and  fifth  were  in  the  time  of  Queen  Mary ;  the  sixth,  seventh, 
eighth,  ninth,  and  tenth,  in  time  of  Queen  Elizabeth ;  the  eleventh  and  twelfth, 
in  time  of  King  James,  but  the  first  was  in  18  Ed.  3,  upon  a  commitment  by  the 
King  under  his  great  seal  to  the  [SO]  Tovxr,  when  the  writ  of  mainprize  was  un- 
doubtedly in  force,  and  might  have  been  had  in  Chanceiy  if  the  law  had  extended 
it  to  such  commitments ;  but  there  the  bailment  was  upon  a  return  into  B.  R., 
which  may  serve  to  answer  the  precedent  of  11  £.  3,  m.  28,  cited  before.  3.  If 
a  man  be  imprmoned  by  command  of  the  King,  suppose  the  command  unlawful, 
yet  he  cannot  be  delivered  by  a  writ  de  homine  replegiando ;  but  justice  shall  be 
done  by  the  superior  courts  upon  a  habeas  corpus,  2  Inst.  187.  How  vain  were 
this  law,  if  he  might  get  out  by  mainprize  in  the  meantime !  4.  For  mainprize 
is  a  greater  liberty  than  bail :  he  that  is  bailed  is  still  in  the  custody  of  hia  bail ; 
but  he  that  is  mainprized  is  absolutely  at  large :  again,  bail  in  criminal  cases,  is 
an  undertaking  body  for  body,  and  in  civil  cases  is  an  undertaking  to  pay  the 
condemnation  ;  but  mainprize  is  no  more  than  an  undertaking  in  a  sum  certain  ; 
see  33  &  36  E.  F.  Mainprize,  12,  13,  arg.  d'hab.  cor^.  62,  68,  69.  5.  The  statute 
17  Car.  1,  cap.  14  (16  Car.  1,  c.  10)  enacts,  that  the  judges  of  the  C.  B.  as  wdl  as 
the  B.  R.  may  grant  habeas  corpus,  that  the  prisoner  shall  be  bailed  or  remanded 
within  three  days  after  the  return,  otherwise  the  Judge  shall  forfeit  treble  damages : 
in  this  great  seal  for  public  liberty,  how  was  it  possible  they  should  forgot  to  require 
the  Chancellor  also  to  make  speedy  deliverance  in  vacation,  by  writ  of  mainprize, 
if  any  such  power  had  been  in  him  1  6.  When  the  writ  of  mainprize  did  lie,  the 
body  of  the  writ  always  supposed  that  bail  had  been  first  refused  below ;  no  man 
was  to  come  into  the  Chancery  per  saltum,  and  turn  this  Court  into  a  court  of  gaol- 
delivery.  7.  In  all  the  debates  in  parliament  touching  personal  liberty,  no  man 
ever  mentioned  this  way  of  coming  o\it ;  not  Noy,  nor  Selden,  nor  [91]  any  who 
argued  the  habeas  corpus  case;  nay,  my  Lord  Coke,  who  strained  a  point  so  far 
as  to  hold  that  a  haJxaa  corpus  might  bo  had  in  Chancery  in  the  vacation,  never 
stirred  this  point,  which  surely  he  would  not  have  overseen  ;  and  2  Inst.  190,  holds 
the  c(mtrary,  and  the  writ  of  mainprize  to  be  repealed.  8.  If  this  course  may  be 
taken  in  Ohanoery,  it  may  as  well  be  in  term  time  as  in  vacation,  and  then  to  That 
purpose  were  atl  these  contentions  diese  lart  sixty  years,  about  the  ri^t  and  remedy 
(tf  habeat  corpus,  if  the  remedy  by  mainprire  in  Ohanoery  were  still  extant,  for  that 
is  nmoh  the  Detter  of  the  two  % "  (23) 
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(1)  2  Inst,  53.  The  passage  intended  by  the  marginal  reference  to  the  year 
book,  "  4  Ed.  4,'  seems  to  be  fol.  20,  21.  The  CJourts  of  Common  Pleas  and  Kmg'a 
Bench  being  adjourned  by  reason  of  pestilence,  it  is  there  stated  that  the  Court  of 
Chancery  was  not  adjourned, "  car  le  Chancerie  est  tout  temps  overt."  See  2  Swans. 
p.  44. 

(2)  4  Inst.  81,  and  see  BUuMorough  v.  Davis,  1  P.  W.  43.  Anon.  1  P.  W.  476. 
Iveson  T.  Harris,  7  Ves.  267. 

(3)  Montgomery  v.  Blair,  2  Sckoales  db  Lefr.  136.  In  Ex  parte  Lynch,  July 
25,  26,  1815,  on  a  petition  for  a  prohibition  to  the  Prize  Court,  the  Vice  Chancellor 
in  giving  judgment  said,  "  The  first  objection  to  this  petition  is,  that  the  application 
is  too  late,  the  petitioner  having  had  an  opportunity  to  apply  to  a  court  of  common 
lav  in  term.  Did  this  objection  stand  alone,  I  should  feel  great  difficulty  in  refusing 
the  writ,  for  it  is  one  to  which  the  subject  has  a  right,  and  which  the  Court,  a  proper 
case  being  shewn,  is  bound  to  issue  ex  debito  justitice.  For  that  purpose  this  Court, 
through  the  whole  year,  exercises  at  least  concurrent  jurisdiction  ;  and  perhaps 
the  appUcation  may  with  peculiar  proprraty  be  made  here,  as  in  the  offieina  brevium." 
MS.  8.  C.  1  Madd.  15 ;  6W  325. 

(4)  In  the  margin  the  lollowing  note  occurs,  '  And  it  is  to  be  noted  that  the 
act  for  abbreviation  of  Michaelmas  Term  (16  Car.  1,  c.  6)  passed  in  this  very  session, 
to  which  act  the  objection  was  made,  and  was  very  obvious,  that  the  prisoners  in 
vacation  would  lie  a  fortnight  longer  before  they  could  come  to  move  for  their 
habeas  corpus,  so  that  the  parliament  could  not  choose  but  take  notice  of  the  incon- 
venience, yet  provided  not  against  it." 

(5)  "  As  this  is  a  judgment,  and  by  the  practice  of  the  Petty  Bag  no  judgment 
can  be  given  but  in  term  time,  let  it  be  drawn  up  the  next  term."  Lord  Hardtoicke, 
Ex  parte  Armitage  and  others,  Ambl.  296.  Some  old  authorities  maintain,  that, 
"  as  to  the  law  proceedings,  the  King's  Bench  and  Chancery  are  but  one  court. 
10  Ed.  3,  59  ;  2  Bolle,  Rep.  291,  349,  cited  by  Sir  Hobert  Atktfns,  Inquiry  into  the 
Jurisdiction  of  the  Chancery,  p.  4.  A  similar  enression  occurs  in  some  accounts 
of  the  argument  and  judgment  in  Jeffreson  v.  Morton,  1  Sid.  436,  437  ;  1  Lev. 
283  ;  1  Mod.  29  ;  2  Keb.  529,  584,  587,  608,  621  ;  3  Keb.  25,  31,  33,  129,  243  ; 
2  Saund.  23.    See  Fraser  v.  Uoyd,  Coop.  187  ;  19  Ves.  317. 

In  Bro.  Abr.  voc.  Jurisdiction,  pi.  116,  it  is  said,  "  Nota  que  le  Ghauncery  poet 
escrier  al  major  de  Calyce,  et  bre  de  error  issera  del  Chauncery  a  Calyce  de  judgment 
done  la,  et  le  Chauncery  poet  tener  pie  sur  scire  facias  et  auters  tiels  bres  auevx  ap- 
perteigne  a  eux,  si  bien  extra  terminum  quam  infra  terminum.  Novel*  Natura 
brevium  de  Fitzh."  The  reference  in  the  margin  to  the  Year  Book  21  H.  7,  33, 
seems  applicable  only  to  writs  of  error  directed  to  Calais.  This  passage  in  ^ooke 
is  cited  by  Grompton  on  Courts,  42  a. 

(6)  The  following  accurate  summary  of  this  controversy,  so  important  in  the 
history  of  our  equitable  jurisprudence,  was  prepared  by  Mr.  Hargrave  for  the  Life 
of  Lord  Chancellor  Ellesmsre,  published  in  Kippis's  Biographia  Britanniea.  Some 
additional  references,  supplied  by  the  Editor,  are  placed  between  brackets  : — 

"  Whether  the  Chancery  can  relieve  by  subpcena  after  a  judgment  at  law  in  the 
game  matter,  was  the  chief  point  in  controversy  between  Lord  Chancellor  Ellesmere 
and  Lord  Chief  Justice  Coke.  The  latter  resisted  the  equitable  interpositions  on 
various  occasions.  In  one  case,  the  King's  Bench,  whilst  he  presided  over  it,  made 
a  judgment  absolute,  and  granted  execution  in  spite  of  an  injunction  from  Chancery. 
(Cro.  Jac.  335.)  In  another  case,  he,  and  the  other  judges  of  the  King's  Bench, 
first  bailed  and  afterwards  discharged  one,  who  had  been  committed  for  disobedience 
to  a  decree  in  Chancery,  where  uwt  Court  interposed  after  a  judgment  at  law. 
(Cro.  Jac.  343;  {Moor,  838;  1  BoUe,  Sep.  Ill,  219;  2  Bulstr.  301.  For  an 
account  of  the  hand  practised  by  the  plaintiff  at  law,  whi(^  induced  the  Chancellor 
to  interfere,  see  Wilson's  Life  of  James  I.,  p.  94,  95.])  In  a  third  case,  where  the 
defendant  in  Chancery,  having  been  committed  for  contumacy  in  not  answering, 
was  brought  by  habeas  corpus  before  the  King's  Bench,  Coke  held  a  language, 
which  made  it  apparent,  that  he  would  have  gone  the  same  length,  if  it  had  been 
clear  that  the  bill  in  Chancery  was  for  the  same  matter  as  the  judgment  at  law ; 
and  in  this  he  was  strongly  seconded  by  Judge  Doderidge.  (3  Bulstr.  115  ;  [1  Bolle, 
Rep.  277.])  The  grounds  on  which  Lord  (7aK«  thus  proceeded  are  stated  by  himself, 
boui  in  his  third  and  fourth  Institutes.   (3  Inst.  122,  and  4  Inst.  185.)  Certain 
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also  it  is,  that  he  did  not  act  without  at  least  the  colour  and  semblance  of  precedents 
and  authorities  in  his  favour.  In  the  reign  of  Edward  IV.,  Stusey,  Chief  Justice  of 
the  King's  Bench,  avowed  that,  if  the  party  imprisoned  by  Chancery  in  a  like  case 
required  it,  he  would  have  acted  on  the  same  line  of  conduct.  (22  E.  4, 37.)  In  the 
reign  of  Henry  VIII.,  Sir  Thomas  More,  whilst  he  was  Lord  Chancellor,  joined  the 
House  of  Lords  in  charging  it  as  a  crime  against  Cardinal  Vfolsey,  that  he  had  examined 
matters  in  Chancery  after  a  judgment  at  law.  (3  Pari.  Hist.  42 ;  [1  New  Pari. 
Hist.  492-501  ;  4  Inst.  89,  95].)  In  the  same  reign  even  the  most  zealous  advocates 
for  the  equitable  jurisdiction  of  Chancery  disavowed  the  right  to  interfere  after  a 
judgment  at  law,  as  is  evident  from  the  writings  of  the  author  of  The  Doctor  and 
Sti^ent.  (TSee  the  tract  concerning  suits  by  subpoana,  annexed  to  the  later  editions 
of  that  dialDgue,  and  inserted  in  Uarmave's  Law  Tracts,  p.  321,  et  seq.jS  In  the 
reign  of  Elx^beth^  three  indictments  of  prwrnvnire  on  the  statute  of  27  Edto.  3,  are 
stated  to  have  been  found  against  different  persons  for  obtaining  subpcenas  after 
judgment  at  law  ;  one  in  the  8  &  9  Eliz.  whilst  Sir  Nicholas  Bacon  was  Lord  Keeper ; 
a  second  in  27  Eliz.  whilst  Sir  Thom<is  Bromley  held  the  seals ;  and  a  third  in  30 
Elie.,  in  which  last  instance  it  is  represented  that  the  Court  of  King's  Bench,  on 
exceptions  taken,  decided  that  the  case  was  within  the  statute,  though  thev  quashed 
the  mdictment  for  mistake  of  a  name.  (3  Inst.  124.)  These  cases  are  also  said  to 
have  been  followed  by  anotber,  of  the  39  &  40  Eliz.  in  which,  on  a  demurrer  to  a 
bill  in  Chancery,  after  judgment  at  law,  there  was  a  reference  to  all  the  judges  of 
England,  who  are  stated  to  have  concurred  in  certifying  that  the  demurrer  was 
good.  Sir  Moyle  Finch's  case.*  Whether  the  weight  of  authorities,  and  of  the 
reasoning  independently  of  them,  did,  on  the  whole,  preponderate  for  or  against 
Lord  Coi^y  is  a  point  upon  which  it  would  be  rash  to  pronounce,  without  a  very 
close  and  auouratc  investigation.  In  the  mean  time,  it  must  be  confessed,  that, 
without  taking  into  account  the  high  estimation  of  the  venerable  Lord  Ellesm^re's 
chaTacter,  there  is  seemingly  great  presumption  in  favour  of  his  side  of  the  con- 
troversy ;  for  it  not  only  terminated  with  a  decision  against  Lord  Coke,  but  that 
decision,  notwithstanding  various  attempts  to  unhinge  it,  still  operates  with  full 
force.  The  decision  against  Lord  Coke  was  in  1616,  when  the  Attorney-General 
Bacon,  the  Solicitor-General,  and  the  King's  Serjeants,  having  certified  in  favour 
of  Chancery  on  a  case  referred  to  them  by  the  Crown,  King  James  declared  his 
approbation,  and  issued  a  rule  for  direction  of  Chancery  accordingly.!  Nor  was 
this  die  full  extent  of  Lord  EUesmere's  victory ;  for  Lord  Coke  was  called  to  a  severe 
account  for  his  conduct  in  this  strife  about  jurisdictitm,  and  found  it  convenient 
to  make  a  very  hnmiliatinf  submission.  However,  it  appears  by  the  third  Institute, 
that  Lord  Coke  considered  the  victory  as  obtained  by  undue  means,  and  did  not 
really  relinquish  his  original  notions  on  the  subject.  (3  Inst.  125.)  Such  was  the 
effect  of  King  James's  decision  in  favour  of  equitable  jurisdiction,  that  Lord  Coke, 
did  not  live  to  see  a  revival  of  the  attempts  to  check  it.  But  within  a  few  years  after 
Lord  Coke's  death,  the  question  of  equitable  jurisdiction  was  again  stirred,  and,  as 
it  seems,  not  wholly  without  success.  In  17  Cha.  1,  it  is  reported  to  have  l»en 
agreed  in  the  King's  Bench,  that  a  court  of  equity  could  not  relieve  after  judgment 
at  law.  (March's  Rep.  183.  [This  reference  is  incorrect ;  the  case  intended  pro- 
bably is  p.  83,  pi.  138,  and  see  p.  54,  pi.  81,  15  Car.  1.])  In  1655,  the  like  question 
was  moved  a^inst  the  equitable  jurisdiction  of  the  !^chequer,  and  a  demurrer  to 
a  bill  after  judgment  at  law  was  there  allowed.  (Mord  v.  Douglas,  Hardr.  23.) 
In  1658,  another  case  was  argued  in  the  Exchequer  on  the  same  point ;  but  no 
judgment  aj^tears  to  have  been  given.  {Harris  v.  Colliton,  Hardr.  120.)  After 
the  Restoration  there  occurred  on  this  subject  the  two  cases  following ;  namely. 
King  v.  Standish  (2  Keb.  402,  661,  787  ;  1  Mod.  59 ;  1  Sid.  463  ;  1  Lev.  241), 
and  King  v.  Welby  (Sir  Thomas  Raym.  227  ;  3  Keb.  221).  The  former  was  a 
case  of  demurrer  on  action  of  prcBmunire  in  the  King's  Bench.  It  began  whilst 
Kelynge  was  Chief  Justice  ;  who,  after  argument,  thought  it  a  fit  case  for  ad- 
journment into  the  Exchequer  Chamber.  (1  Mod.  61.)  But,  afterwards,  when 
Lord  Hale  was  become  Chm  Justice,  he  is  said  to  have  held  that  the  case  was  not 
within  the  statute  of  praemunire,  on  which  nothing  farther  was  done  in^the  case. 
(1  Lev.  243.)  In  the  latter  case,  a  judgment  at  law  has  been  pleaded  to  a  .bUl  in 
Chancery :  and,  on  the  plea's  being  over-rufed,  a  prohibition  waa  moved  for  in  the 
King's  wnch,  when  Lora  Hale  recommended  that  it  should  be  moved  in  Chancery 
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to  have  the  plea  set  down  aeain  ;  and  be  said,  that,  if  it  should  be  oTer-ruled  again, 
then  the  Court  would  consider  whether  a  prohibition  should  be  granted.  (T.  Baym. 
227.)  Thus  rested  the  dispute  till  1695,  when  it  was  once  more  revived  by  Sir 
Rdtert  AtlcwUf,  who,  ahnost  immediately  after  resi^iing  the  office  of  Lord  Chief 
Baron,  pubushed  an  elaborate  treatise  against  the  equitable  jurisdiction  of  Chancery, 
in  which  he  particularly  insisted  that  it  could  not  interpose  after  a  judgment  at  law. 
This  treatise  he  addressed  to  the  Lords  ;  but,  as  far  as  appears  at  present,  neither 
this  nor  a  subsequent  })ublication  in  1699,  by  Sir  Robert  on  the  Jurisdiction  of  the 
Peers,  in  which  he  again  inveighed  against  Chancery,  produced  the  least  effect : 
on  the  contrary,  the  jurisdiction  of  equity,  as  well  after  as  before  judgment,  has 
been  ever  since  exercised  without  controversy  or  interruption."  ([Some  valuable 
strictures  on  Sir  Edward  Coke's  objections  to  the  antiquity  of  the  equitable  juris- 
diction of  the  Court  of  Chancery  may  be  found  in  wooddetofCs  Lectures,  i.  176, 
et  sfff.]) 

(7)  Lord  Nottingham  probably  referred  to  the  habeas  corpus  act,  which  originally 
passed  the  House  of  Commons  in  1674  (New  FarUamentary  History,  t.  4,  p.  666), 
though  it  did  not  receive  the  royal  assent  till  1679  {Id.  p.  1148). 

(8)  Bac.  Ahr.  Hah.  Corpus,  B. ;  Com.  Dig.  Hab.  Corpus,  A.  In  Shephard*s  Abridg- 
ment, it  is  stated  that  the  Latin  or  legal  part  of  the  court  of  Chancery  "  consists  in 
the  granting  of  writs  of  habeas  corpus,  which  no  other  court  can  grant  in  vacation 
time,"  &c.    Voce  Court,  part  I.  p.  464. 

(9)  1  P.  W.  610.  For  copies  of  the  entries  in  this  and  the  following  cases  the 
Editor  is  indebted  to  the  obliging  attention  of  Mr.  Pensam  : — "  Lord  Chancellor 
Parker,  21  July  1719.  Ex  parte  James. — Wife  committed  by  commissioners  for 
refusing  to  prove  her  husband  a  bankrupt.  Lord  Chancellor  said  he  knew  of  no 
law  to  compel  a  wife  so  to  do,  and  ordered  the  jailer  forthwith  to  discharge  her  from 
the  commissioners'  warrant." 

(10)  Lord  Chancellor.  Decimo  tertio  die  Oclobrts  1725,  Ex  parte  Thomas  Brails' 
ford  et  Robti  Ccutell  et  Johi  Rogers. 

Whereas  Thomas  Brailsford  did,  on  the  1 1th  da^  of  August  last  past,  prefer  his 
petition  to  me,  thereby  setting  forth,  that  a  commission  of  buikruptcy  issued  against 
him  the  4th  day  of  February  1722,  directed  to  sundry  commissioners  therein  named  ; 
that  the  petitioner  was  several  times  examined  by  them  upon  oath,  touching  the 
discovery  of  his  estate  and  eHects,  and  made  a  full  discovery  thereof,  and  delivered 
up  the  same,  and  that  the  petitioner  apj>rehended  he  had  complied  in  every  respect, 
to  the  satisfaction  of  the  said  commissioners,  yet  the  commissioners  did,  by  their 
warrant  dated  7th  of  May^  1723,  commit  the  petitioner  to  the  prison  of  the  Fleet, 
there  to  remain  till  the  petitioner  submitted  to  be  examined,  and  there  the  petitioner 
hath  ever  since  been  a  close  prisoner ;  that  the  petitioner  was  always  ready  to  be 
further  examined,  as  the  said  commissioners  should  require,  and  of  such  his  sub- 
mission and  readiness  gave  notice  to  the  said  commissionera,  and  particularly  by 
a  letter  dated  5th  March  last,  but  the  said  commissioners  not  takmg  any  notice 
thereof,  the  petitioner  applied  by  his  petition  to  the  late  lords  commissioners  for  the 
oustody  of  the  great  seal,  praying  their  lordships  to  direct  the  said  commissioners, 
by  some  short  day,  to  further  examine  the  petitioner,  and  thereupon  discbarge  the 
petitioner  from  his  imprisonment,  unless  they  should  see  good  cause  to  the  contrary, 
to  be  by  them  certified  in  writing  to  their  lordships ;  upon  hearing  of  which  petition, 
on  the  7th  of  April  last,  their  lordships  ordered,  that  the  commissioners  or  the  major 
part  of  them,  upon  application  to  be  made  to  them  on  behalf  of  the  petitioner  and 
notice  of  the  said  order,  should  appoint  a  time  and  place  of  meeting  for  the  further 
examination  of  the  petitioner,  of  which  notice  was  to  be  given  in  the  London  Gaiette, 
which  was  accordingly  given,  and  appointed  to  be  on  the  5th  day  of  May  last,  upon 
which  day  the  commissionera  adjourned  the  petitioner's  further  examination  to 
the  7th  of  the  same  month,  at  which  time  the  commissioners  further  examined 
the  petitioner,  and  again  adjourned  to  the  11th  of  May.  when  the  commissionere 
finished  the  petitioner's  examination ;  and  the  petitioner,  after  having  been  examined, 
entreated  the  said  commissioners  to  release  him  from  his  confinement ;  whereupon 
the  commissioners  assured  the  petitioner  they  were  ready  so  to  do  if  the  assignees 
thought  fit ;  and  that  the  petitioner  then  represented  to  the  commissioners,  how 
hard  it  was  that  he  should  suffer  imprisonment,  notwithstanding  he  had  fairly 
answered  all  the  questions  that  had  been  propounded  to  him ;  and  the  commissioners 
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thereto  replied,  they  beUeTed  he  had  not  eonoealed  a  ^at  from  his  (nreditora,  and  did 
not  make  any  objection  whatsoever  againgt  the  petitioner's  behaviour  or  examina- 
tion, or  that  they  were  the  leaat  dissatisfied  therein,  but  ordered  the  petitioner  to 
withdraw,  and  after  some  short  time  the  petitioner  was  again  called  in  before  the 
said  commissioners,  and  then  he  was  told  by  the  said  commissioners,  that  they  could 
not  release  the  petitioner,  but  that  he  must  have  a  little  patience,  or  to  that  effect, 
and  expressed  themselves  sorry  for  the  ill  state  of  health  the  petitioner  was  then  in, 
and  which  (as  the  petitioner  believed)  was  occasioned  by  his  confinement ;  that  the 
petitioner  had,  ever  since  the  7th  of  May  1723,  been  confined  within  the  walla  of 
the  said  prison,  and  was  thereby  reduced  to  a  languishing  state  of  hei^h,  and  without 
my  interposition  was  Uke  to  be  a  prisoner  for  life,  wBch  was  in  danger  of  being 
shortened  by  suoh  his  imprisonment ;  the  petitioner  therefore  prayed  tnat  I  would 
order  the  said  commissioners  to  discbarge  the  petitioner  from  his  said  imprisonment, 
or  that  I  would  make  such  order  as  to  me  should  seem  meet.  Whereupon  I  ordered 
all  parties  concerned,  or  their  agents,  to  attend  me  on  the  matter  of  the  said  petition, 
the  then  next  day  of  petitions,  whereof  notice  was  forthwith  to  be  given  ;  and  whereas 
RobertCasUll  ajadJmn  Rogers,  assignees  of  the  estate  and  effects  of  Thomas  Brailsford, 
a  bankrupt,  and  Samuel  Clark,  Benjamin  Bond,  William  Parkin,  John  Robinson, 
Samuel  Prune,  and  Joseph  Ball,  creditors  of  the  said  bankrupt,  did  on  the  said  11th 
day  of  August  last  past,  prefer  their  petition  to  me,  thereby  setting  forth,  that  upon 
the  ith  of  February  1722,  a  commission  of  bankruptcy  was  awarded  against  the  said 
Thomas  Brailsford.  and  the  said  Brailsford  was  several  times  examined  before  the 
major  part  of  the  commissioners  in  the  said  commission  named  ;  that  it  appeared 
upon  such  examinations  that  all  the  bankrupt's  estate  and  effects  whatsoever  had 
been,  upon  the  3d  and  ith  of  January  preceding  the  sud  commission,  assigned 
unto  Mr.  George  Brailsford  and  Mrs.  Jane  Perkws,  two  of  his  near  relations,  and 
that  on  the  10th  of  October  1722,  an  account  was  stated  between  the  said  Thomas 
and  George,  and  the  balance  thereof  was  the  sum  of  £  1 000  to  the  said  George  Brailsford, 
and  that  on  said  lOtb  of  October  1722,  the  said  Thomas  gave  George  his  bond  for  pay- 
ment of  the  said  £1000,  at  the  end  of  6  or  12  months  after  the  date  thereof,  and  that 
before  the  time  the  said  money  became  due  on  the  said  bond,  the  said  Thomas  con- 
fessed a  judgment  for  £1000  on  a  mutuatus  to  the  said  George  Brailsford,  but  the 
said  George  never  delivered  up  or  any  ways  cancelled  the  said  bond,  and  that  at  the 
said  time,  the  said  Thomas  assigned  over  several  debts,  and  the  lease  of  his  house, 
to  the  said  George,  without  any  <Mfea2ance  on  the  part  of  the  said  George  Brailsford  ; 
but  it  did  not  appear  by  the  books  of  the  sud  bankrupt,  that  the  sum  of  £1000  or 
any  such  sum  was  due  from  the  said  Thomas  to  the  said  George  Brailsford ;  that 
the  commissioners  examined  the  said  Thomas  Brailsford  touching  the  disposition 
of  a  sum  of  £1600  which  he  had  received  of  the  petitioner  Rogers  at  one  time,  and 
about  several  other  of  his  effects,  of  which  he  giving  no  satisfactory  account,  the 
commissioner  committed  him  close  prisoner  to  the  Fleet ;  and  upon  the  said  bankrupt's 
application  to  the  late  Lord  Chancellor,  in  July  1724,  to  be  discharged  from  such 
commitment  and  to  have  his  certificate  allowed,  his  lordship  upon  examination 
of  the  matter,  approved  of  the  commissioners'  proceedings,  and  utterly  refused  to 
allow  his  certificate,  or  to  discharge  him  from  the  commitment ;  in  the  mean  time, 
the  petitioners  (the  assignees),  filed  their  bill  in  this  court  t^ainst  the  said  George 
and  Thomas,  to  be  relieved  against  such  judgment  and  assignments,  and  prayed 
a  discovery  when  tiie  bond  for  £1000,  ^iven  by  Thomas  U>  George  was  payable,  and 
to  come  to  a  fair  account  with  the  petitioners,  to  which  bill  the  defendants  George 
and  Thorns  put  in  their  answer ;  and  upon  hearing  counsel  on  bill  and  answer, 
the  court  granted  an  injunction  to  stay  the  defendant  George's  proceedings  on  his 
said  judgment,  and  ordered  the  monies  which  the  goods  taken  in  execution  amounted 
to,  to  be  brought  into  court,  where  it  remains  ;  on  the  8th  of  December  last  the  cause 
cameontobeheardbeforethetheniorti  Chancellor,  who.  as  the  petitioner  apprehended, 
was  fully  of  opinion  that  if  such  bond  was  not  payable  till  after  the  warrant  of  attorney 
and  execution  taken  by  the  said  George  (which  by  the  bankrupt's  depositions  appeared 
it  was  not),  that  the  said  judgment  and  assignments  were  fraudulent,  and  ought 
to  be  set  aside,  and  that  it  did  not  appear  that  the  said  balance  of  £1000  was  really 
due  to  the  said  George  Brailsford^  and  therefore  directed  the  master,  to  whom  tiie 
cause  was  referred,  to  look  Into  the  accounts  between  the  said  Thomas  and  George, 
and  inquire  into  the  SMd  bond,  from  the  said  Thomas,  for  payment  of  £1000  to  the 
0.  XVI.— 18 
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said  Georgey  and  to  state  when  the  said  £1000  vas  made  payable,  whether  before 
01  after  tiie  warrant  of  attorney  to  confess  judfinait  from  defendant  Thomas  to 
the  defendant  George,  and  tiiat  both  sides  should  be  examined  on  interrogatories, 

as  hy  the  said  decree  might  appear ;  in  April  last  the  said  Thomas  BraUtford 
petitioned  the  Lords  CommisBioners,  in  order  to  his  discharge,  and  to  be  further 
examined  before  the  said  commiasioners,  which  examination  their  Lordships  granted, 
and  ordered  that,  at  such  his  examination,  he  should  have  the  sight  of  all  his  books 
and  papers  of  accounts,  and  his  depositions,  before  he  gave  in  such  his  second  examina- 
tion ;  on  the  7th  of  May  last  the  commissioners  attended  him  again  with  all  his  books, 
papers,  and  his  former  depositions,  and  then  shewed  him  the  depositions  of  said 
George  BraUsford,  on  the  7th  of  May  1723,  which  related  to  the  time  of  payment 
of  the  said  bond  to  the  said  George^  and  to  the  assignment  of  his  eftectg,  and  asked 
whether  he  could  recollect  any  thing  that  varied  from  those  depositions ;  and  the 
said  Thomas  thereupon  carefully  perused  the  said  depositions,  and  swore  that  such 
depositions  were  just  and  true  as  to  every  particular,  and  declared  th^  he  could 
not  depart  from  such  depositions,  nor  give  any  other  answer  to  the  said  questions  ; 
that  the  petitioners,  the  assignees,  on  the  28th  of  May  last,  filed  interrogatories  in 
this  Court  for  the  examination  of  the  said  Thomas  BraUsford,  pursuant  to  the  said 
decree,  some  of  which  were  to  the  same  effect  with  the  questions  asked  him  before 
the  commissioners,  a  copy  of  which  interrogatories  was  carried  to  him  the  same 
day,  and  all  his  books  f^ich  related  to  his  examination,  and  an  exact  copy  of  his 
depositions  which  were  given  before  the  commissioners,  was  left  with  him  the  same 
time  for  his  examination,  and  the  said  Thomas  declared  again  that  he  had  no  further 
occasion  for  his  books,  for  that  he  had  fully  perused  them,  and  that  he  would  send 
his  examination  to  a  gentleman  of  credit  at  the  bar  to  sign,  and  that  it  should  be 
forthwith  put  in ;  that  notwithstandmg  several  applications  had  been  made  to  the 
bankrupt,  and  several  summons  taken  out  before  a  mastor  to  whom  the  cause 
stood  referred,  the  said  Thorns  BraUsford  had  not  put  in  his  examination,  nor 
were  the  petitioners  as  they  could  find,  likely  to  have  the  same ;  the  petitioners 
upon  inquiry  found  that  such  examination  of  the  said  Thomas  BraUsford  is  prevented 
by  the  said  defendant  George,  and  has  reason  to  suspect  that  the  said  George  or  his 
agents  were  endeavouring  to  persuade  the  said  Thomas  BraUsford,  on  his  said 
examination,  to  conceal  the  truth  of  the  said  transactions,  and  that  in  case  the  said 
Thomas  should  be  discharged  from  his  commitment,  neither  any  examination  at 
all,  or  at  least  an  insufficient  one  would  be  put  in  by  the  said  Thorns  BraUsford  ; 
that  the  said  Thomas  BraUsford  was  gteatly  under  the  influence  of  the  said  George, 
and  the  greatest  part  of  the  money  received  by  the  said  Thomas  of  the  petitioners 
was  to  pay  bills  of  exehan^  to  the  payment  whereof  the  said  George,  and  his  partner 
at  Oporto,  would  otherwise  have  been  liable,  and  was  received  of  the  petiti^mers 
by  bills  drawn  by  the  said  Thomas  BraUsford  on  the  said  George,  and  his  partner 
at  Oporto,  and  was,  indeed,  a  contrivance  of  the  said  George  to  get  his  own  hills  paid 
with  the  petitioner's,  money.  That  the  petitioners  have  been  at  a  great  expence  in 
bringing  and  prosecuting  the  said  suit,  and  hoped  they  should  succeed,  and  that  a 
fair  examination  (if  the  same  could  be  had  from  the  said  bankrupt),  would  contribute 
thereto,  but  could  not  expect  the  same  so  long  as  he  was  under  the  influence  and 
direction  of  the  said  George  and  his  solicitor,  and  his  examination  was  to  be  drawn 
for  them  and  for  their  interest ;  they,  therefore,  prayed  that  the  said  bankrupt 
might  be  brought  up  and  examined  viva  voce  on  the  said  interrogatories,  before 
the  sfud  mastor,  and  that  the  said  bankrupt  might  not  be  discharged  till  he  had  put 
in  a  full  examination  to  the  said  intorxogatories ;  and  In  case  he  should  r^use  to 
put  in  any  answer  thereto,  that  the  petitioners  might  mi^e  use  of  his  said  depositions 
mstead  of  such  his  examinations ;  or  that  I  woula  make  such  other  order  as  I  should 
think  fit :  Whereupon  I  ordered  all  parties  concerned,  or  their  agents,  to  attend  me 
on  the  matter  of  the  said  last-mentioned  petition,  the  then  next  day  of  petition,  at 
which  time  I  had  appointed  the  petition  of  the  said  bankrupt  to  be  heard,  whereof 
notice  was  forthwith  to  be  given  :  Now  this  present  13th  day  of  October  1725,  both 
the  said  petitions  coming  on  to  be  heard  together,  upon  hearing  of  Mr.  Solicitor- 
General,  Mr.  Littwyche  and  Mr.  Green,  of  counsel  for  the  said  Thomas  BraUsford 
the  bankrupt,  and  of  Mr.  Attomey-GenercU  aad  Mr.  TfUbot,  of  counsel  for  the  said 
Robert  Castell  and  John  Rogers,  and  also  of  Mr.  Dowse  one  of  the  commissioners  in 
the  said  commusion,  and  who  signed  the  said  warrant  of  commitment,  and  what 
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was  alleged  on  both  sides,  I  do  order,  that  the  commissionera  in  the  said  commission  of 
bankrupt  named,  do  discharge  the  said  Thomas  BraUsford  from  their  said  commitment 
to  the  prison  of  the  Fleet,  and  by  consent  of  the  said  counsel  for  the  said  Thomas 
BraUsford,  I  do  further  order,  that  at  the  charges  of  the  said  petitioners  the  assignees, 
he  the  said  Thomas  BraUsford  the  bankrupt,  do  attend  the  Master  to  whom  the  afore- 
mentioned cause  stands  referred,  and  be  examined  viva  voce  to  the  interrogatories 
filed  in  pursuance  of  the  decree  in  the  said  cauae. 

King,  Chancellor. 

Lord  Chancellor  King.    September  Ith,  1 728.    Re  Thomas  Mace. 

Bankrupt's  petition  presented  same  day,  stating  that  on  26th  November  1726, 
commission  had  issued  against  petitioner,  and  petitioner's  conformity ;  that  on 
3d  February  1727,  petitioner  was  taken  up  on  commissioners'  warrant  of  that 
date,  on  suspicion  of  concealment  of  his  effects,  and  for  prevaricating  in  his  examina- 
tion, as  the  warrant  did  mention,  and  made  a  close  prisoner  in  the  King's  Bench, 
and  had  so  remained  ever  since,  stating  also  hia  great  distress,  and  that  no  prose- 
cution or  proceeding  whatever  had  been  had  against  him  respecting  such  conceal- 
ment ;  and  praying  that  a  short  day  may  be  appointed  for  the  commissioners 
to  take  his  examination  In  prison,  in  order  to  his  discharge. 

Lord  Chancellor  ordereid,  that  the  commissioners  would  forthwith  appoint 
a  time  to  meet  and  further  examine  the  petitioner,  and  reasonable  notice  should 
be  given  to  the  assignees ;  and  if  upon  such  further  examination,  the  commissioners 
should  be  satisfied  that  the  petitioner  had  made  a  full  discovery,  then  they  were 
to  discharge  him  out  of  custody,  so  as  that  he  might  not  be  detained  therein  upon 
account  of  the  offences  for  which  they  committed  him. 

Lord  Chancellor  King.   December  1728.    Re  said  Thomas  Mace. 

Further  petition  of  said  Thomas  Mace,  stating  the  order  on  his  former  petition  ; 
that  the  petitioner  had  caused  the  said  three  acting  commissioners  to  be  served 
with  the  said  order,  and  had  applied  to  them  for  a  meeting,  which  they  did  refuse 
to  appoint,  alleging  their  power  was  determined  by  the  demise  of  his  late  majesty ; 
petitioner's  creditors  had  not  thought  fit  to  renew  the  said  commission,  nor,  as 
the  petitioner  did  believe,  ever  wouM,  and  petitioner  submitted  he  had  been  suffi- 
ciently punished  by  twD  years'  imprisonment ;  and  praying  or  relief  and  discharge 
out  of  custody.  Upon  reading  said  petition,  and  hearing  counsel,  and  reading 
the  affidavit  of  Thomas  Chatty,  as  also  said  former  order. 

Lord  Chancellor  ordered  that  the  petitioner  be  discharged  out  of  said  prison, 
so  far  as  he  is  therein  detained  by  virtue  of  said  commissioners'  warrant. 

(1 1)  4  Ed.  4.  "  Quant  adjurnement  de  terme  est,  le  Chauncerie  ne  sera  pas  adjorne, 
ear  ceo  cour  est  touts  foils  overt.  4  Ed.  4,  22  "  (23,  21),  '  car  home  p&it  aver  proces 
hors  de  ceo  court  a  ascun  temps,  et  le  Chancelor  hors  de  terme  poit  oier  muses  la." 
Crompton  on  Courts,  41  b,  42  a;  2  Swans,  p.  20. 

(12)  Vaugh.  135;  T.  Jones,  13;Freeman,  1;  3  Keble,  322;  1  Mod.  119,  184; 
6  SomlVs  State  TritUs,  999. 

(13)  "  The  cause  of  the  imprisonment  ought,  by  the  return,  to  appear  as  speci- 
fically and  certainly  to  the  Judges  of  the  return,  as  it  did  appear  to  the  court  or 
person  authorized  to  commit,  else  the  return  is  insufficient."    Vaugh.  137. 

(14)  With  reference  to  a  similar  practice  in  the  Court  of  King's  Bench  Lord 
Chief  Justice  Holt  said,  "  Let  it  be  a  rule  for  the  future,  that  when  one  is  brought 
up  by  habeas  corpus,  the  return  remain  in  Court,  and  a  copy  of  it  only  be  given 
to  the  marshal."    6  Mod.  180. 

(15)  In  1758,  a  bill  passed  the  House  of  Commons  for  extending  the  provisions 
of  31  Car.  2,  c.  2,  in  cases  of  commitment  or  detainer  for  criminal  or  supposed  criminal 
matter,  to  all  cases  of  imprisonment  or  restraint  of  liberty  under  any  pretence 
whatever.  A  copy  of  the  bill  may  be  fotmd  in  the  New  Parliamentary  History, 
vol.  IV.  p.  871-874,  and  Sir  John  WUmoCs  Notes,  p.  77-79,  n.  Dodson's  Life 
of  Sir  Michael  Foster,  p.  49-72,  contains  a"  very  instructive  view  of  the  abuses 
of  authority,  which  excited  the  interference  of  the  Commons,  and  eventually  occa- 
sioned an  important  amendment  of  the  law  j^with  doctrines  highly  honorable 
to  the  sagacity  and  integrity  of  that  distinguished  judge.  On  the  second  reading 
of  the  bill  in  the  House  of  Lords,  ten  questions  were  put  to  the  judges.  The  questions, 
and  the  substance  of  their  answers,  are  contained  m  the  Lords'  Journals,  vol.  xxix. 
p.  33],  337-341,  344-347,  and  the  remarkable  protest  of  Lord  Temple  in  p.  3.52, 
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353,  and  have  been  copied  into  the  Nev  Parliamentary  History,  rol.  xt.  p.  907-923. 
The  valuable  answers  of  Sir  Jckn  Wtfmo^  are  preserved  at  large  in  his  Notes,  p. 
77-129.  The  House  of  Lords  rejected  the  bill,  and  ordered  "  that  the  Judges  do 
prepare  a  bill,  to  extend  the  power  of  granting  writs  of  haheas  corpus  ad  subjici^idum, 
in  vacation  time,  in  cases  not  within  the  statute  31  Car.  2,  e.  2,  to  all  the  Judges 
of  His  Majesty's  Courts  at  Watminster,  and  to  provide  for  the  issuing  of  process 
in  vacation  time,  to  compel  obedience  to  such  writs ;  that  in  preparing  such  bill, 
the  Judges  do  take  into  consideration,  whether,  in  any  and  what  cases,  it  may 
be  proper  to  make  provision,  that  the  truth  of  the  facts  contained  in  the  return 
to  a  writ  of  habeas  corpus  may  be  controverted  by  affidavits  or  traverse,  and,  so  far 
as  it  shall  appear  to  be  proper,  that  claiises  be  inserted  for  that  purpose ;  and  that 
the  Judges  do  lay  such  bill  before  this  House  in  the  beginning  of  the  next  session 
of  Parliament."  Lords*  Journals,  xxix.  p.  353.  A  copy  of  the  draft  prepared 
by  the  Judges,  which  seems  the  original  of  Serjeant  Onslow's  act,  56  Geo.  3,  e.  100, 
may  be  found  in  Vodson's  Life  of  Sir  Michael  Foster,  p.  68-72. 

(16)  1  Bl.  Comm.  350 ;  Lamhard,  Birenarcha,  p.  12  ;  Bro.  Abr.  Peace,  pi.  12  ; 
but  in  Jones's  case,  28  &  29  Car.  2,  Sir  Francis  Norih^  Chief  Justice  of  the  Common 
Pleas,  said,  that  when  he  was  not  on  the  Bench  he  would  take  sureties  as  a  justice 
of  peace.   2  Mod.  199,  and  see  Joeon's  Use  of  the  Law,  Works,  vol  iv.  p.  88. 

(17)  "  The  principal  times  of  session,  at  the  Exchequer  were  the  two  terms  of 
Easter  and  St.  Michael.  At  which  times  the  process  that  issued  pro  rege  was  return- 
able, and  many  acts  became  necessary  to  be  done  there  in  consequence  thereof. 
The  Exchequer  was  also  holden  during  the  other  two  law  terms,  to  wit  of  St.  Hilary 
and  of  the  Trinity.  But  it  seemeth,  that  the  Treasurer  and  Barons  sometimes 
sat  if  there  was  occasion,  at  other  times  not  comprised  within  the  limits  of  the  four 
terms  above  mentioned ;  and  sometimes  on  Sundays."  Madox,  History  of  the 
Exchequer,  ch.  xx.  p.  650.  See  some  remarks  on  this  passage  in  Wooddeson's 
Lect.  L  120,  n.  Dr.  Wooddeson  adds,  "  The  Exchequer  holds  sittings  for  equity 
business,  out  of  term ;  at  which  also  a  matter  relating  to  the  revenue  may  be  dis- 
cussed.' Ibid. 

(18)  That  doctrine  was  adopted  in  PedUy's  case,  Lectch's  Crown  Cases,  325, 
and  over-ruled  in  Noidan's  case,  6  T.  R.  118  ;  11  Ves.  511*  Taylor's  case,  8  Ves. 
328  ;  Ex  parte  Oliver,  2  Ves.  (&  Bea.  244 ;  1  Rose,  407.  Ex  parte  Cassidy,  2  Rose, 
217  '  19  ves  324 

(19)  5  Geo.  2,  c.  30,  s.  18.  Ex  parte  Cassidy,  2  Rose,  217  ;  19  Ves.  324.  Ex 
parte  Page,  1  Bam.  <&  Aid.  568. 

(20)  Ex  parte  Oliver,  2  Ves.  &  Bea.  244  ;  1  Rose,  407.  Coombe's  case.  2  Rote^ 
396.  Brown's  case,  2  Rose,  400.  Ex  parte  Hiams^  18  Ves.  237.  Ex  parU  Cassidy, 
^Rose,  217  ;  19  Ves.  324. 

(21)  "  Nota,  the  writ  de  odio  et  atia  was  also  repealed  by  28  3  ;  but  because 
it  was  given  b^  Mao.  Charta,  c.  26,  so  it  is  revived  by  42  E.  3,  which  repeals  all 
laws  against  M<m.  Charta.* 

(22)  Hale's  Summary  of  the  Pleas  of  the  Crown,  104 ;  in  his  larger  treatira, 
however,  Lord  Hale  mentions  some  exceptions.  History  of  the  Pleas  of  the  Crown, 
ii.  141-143. 

(23)  "  Nota,  the  statute  of  5  H.  4,  c.  10,  enacts,  That  none  be  imprisoned  b^  any 
justice  of  peace  but  in  the  county  gaol,  to  the  end  they  might  have  their  trial  at 
the  next  gaol  delivery,  or  sessions  of  the  peace ;  so  not  extended  to  imprisonment 
by  superior  judges ;  but  2  Inst.  43,  contra,  some  say  it  extends  to  all  other  judges 
and  justices,  for  two  reasons  !  1.  Quia  act  declaratory  :  2.  Quia  ratio  legis  est  gener- 
alis :  Nota,  he  does  not  say  it  is  his  own  opinion  ;  et  nota  ibidem,  he  mentions  the 
writ  de  bono  et  malo,  which  was  a  writ  that  lay  to  the  justices  of  gaol-delivery,  to 
command  them  to  deliver  the  gaol  of  A.  B.;  in  which  writ  there  is  always  a  clause, 
si  A.  B.  captus  et  detentus  in  gaolo  pro  morte  C.  D.  et  non  per  aliguod  speciale  man- 
datum  nostrum,  tunc  deliberetis,  dc;  which  exception  shows  that  with  such  as 
were  committed  per  speciale  mandatum,  the  gaol-delivery  justices  had  nothing 
to  do.  Et  nota,  the  statute  5  H.  4,  c.  10,  cannot  extend  to  all  imprisonments,  for 
it  saves  to  the  lords  and  others  who  have  gaols,  their  franchises.  9  Co.  119,  Sanchar's 
case ;  and  the  preamble  shows  the  grievance,  viz.  that  constables  of  castles  being 
justices  of  peace,  used  to  imprison  men  in  their  castles ;  so  this  statute  not  meant 
of  all  kind  of  imprisonment. 
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*  3  Inst.  124.  [Andsee  Cora.  Bep.  4  ;  2  Leon.  115. 116 ;  3  Leon.  18  ;  Dal.  81 ; 
Moor,  916 ;  2  £r«»iZ.  97 ;  GoS.  244 ;  1  RolU,  Bep.  71,  72,  S62  ;  2  fufsfr.  194, 
284;  3  Bulstr.  118.  120;  Cro.  Car.  595,  596  ;  27;  Crompton  on  Courts, 

41  b.  A  case  in  the  Common  Pleas,  2  Car.  I,  in  opposition  to  these  authorities, 
proposes  the  doctrine  which  has  eventually  prevailed.  "  judgment  soiet  done 
in  un  action  al  common  ley,  le  Chancellour  ne  poet  alter  ou  msdle  ove  le  judgment, 
mes  U  poet  procede  versus  le  person  pur  corrupt  conscience,  quia  it  prender  advantage 
del  ley  encounter  conscience.     Littleton's  Rep.  37.] 

t  fllie  proceedings  on  this  reference  may  he  found  in  the  argument  on  the 
Jurisdiction  of  the  Ck>urt  of  Chancery,  annexed  to  the  first  volume  of  Reports  in, 
Chane^y  (reprinted  with  corrections,  in  1  Collectanea  JuridiM,  23  et  seq.,  and  in 
Gary's  Reports,  p.  163  et  seq.)^  and  further  particulars  of  the  controversy  in  Bacon's 
Works,  Tol.  T.  p.  376,  386,  416  et  seq.  For  some  strictures  on  the  prerogative 
exercised  by  James  in  this  mstance,  see  Sir  Bobert  Atkyns,  Inquiry  into  the  Juris- 
diction of  the  Chancery  in  Causes  <^  Equity,  p.  46,  47.J 


[92]  Walter  v.  Hodge.   Bolls.   June  29,  July  1.  6,  21,  [1818]. 

[S.  C.  1  Wils.  Ch.  446.    See  Ashworth  v.  Outram,  1877,  5  Ch.  D.  930.] 

A  gift  hy  a  husband  to  his  wife,  either  as  a  donatio  mortis  causa,  or  as  a  donatio 
inter  vivos  to  her  separate  use,  must  be  established  by  evidence  beyond  suspicion : 
a  claim  of  that  nature  negatived.  A  defendant  by  her  answer  having  claimed 
a  gift  from  her  husband  as  an  absolute  donatio  inter  vivos  to  her  separate  use, 
whether  evidence  can  be  received  to  establish  it  as  a  donatio  mortis  causa,  qumre. 

The  decree  in  this  cause,  dated  the  14th  of  May  1816,  declared  that  the  will 
of  R.  P.  Hodge  ought  to  be  established,  and  the  trusts  thereof  carried  into  execution, 
and  directed  a  reference  to  the  Master  to  take  the  usual  account  of  the  testator's 
personal  estate  not  specifically  bequeathed,  against  the  Defendants,  Martha  Hodges 
Edward  Dadley,  and  Thomas  Hudson,  his  executrix  and  executors. 

An  order  of  the  22d  of  March  1817,  on  the  application  of  the  Defendant  Martha 
Hodge,  directed  that  the  Master  should  be  at  liberty  to  make  a  separate  report 
at  her  expense,  as  to  the  personal  estate  of  the  testator,  possessed  by  her. 

By  his  separate  report  of  the  8th  of  Jfay  1817,  the  Master  char^^  the  Defendant 
Marma  Hodge,  with  receipts  to  the  amount  of  £337,  18<.  7d. 

To  this  report  the  Plaintifi  excepted,  on  the  ground  that  the  Master  had  not 
charged  the  Defendant  Martha  Hodge,  with  the  sum  of  £600,  being  the  amount 
of  sundry  bank-notes,  belonging  to  the  testator  at  the  time  of  his  decease,  and 
possessed  by  her. 

The  evidence  on  the  subject  of  the  exception,  consisted  of  the  answer  of  Martha 
Hodge  to  the  original  bill,  and  the  deposition  of  Alice  Mason. 

By  her  answer  the  Defendant  stated,  that  the  testator,  some  short  time  before 
his  death,  gave  to  her  a  book  [93]  containing  bat^  notes  to  the  amount,  in  the 
whole,  of  £600  or  thereabout,  but  she  could  not  recollect  the  exact  amount ;  and 
the  testator  at  the  time  he  gave  the  bank-notes  to  the  Defendant,  informed  her 
they  were  for  her  own  private  use,  and  that  he  gave  them  to  her  to  be  at  her  own 
disposal,  or  used  expressions  to  that  effect :  the  answer  also  stated,  that  during 
the  life-time  of  the  testator  the  Defendant  expended  in  various  ways  some  part 
of  the  bank-notes,  and  at  the  time  of  his  death  some  of  them  remained  in  her  posses- 
sion ;  and  that  she  considered  such  bank-notes  as  her  own  separate  property,  and 
expended  them  for  her  own  private  use,  and  was  wholly  ignorant  that  they  legally 
were  the  property  of  the  testator  at  the  time  of  his  death. 

Alice  Mason,  the  niece  of  Martha  Hodge,  deposed,  that  she.  being  upon  a  visit 
at  the  house  of  the  testator,  about  eleven  days  prior  to  his  death,  saw  him  take 
out  of  his  coat-pocket,  and  deliver  into  the  hands  of  the  Defendant  Martha  Hodge, 
a  black  leather  note-case,  containing  some  Bank  of  England  notes,  but  the  amount 
thereof  she  did  not  know ;  that  the  testator,  when  he  so  delivered  the  note-case, 
and  Bank  of  England  notes,  told  Martha  Hodge,  in  the  hearing  of  the  witness, 
that  if  any  thing  should  happen  to  him,  the  contents  of  the  note-case  were  hers, 
or  expressed  himself  to  that  effect ;  that  she  coidd  depose  that  the  contents  of 
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the  note-case  consisted  of  Bank  of  ETigland  notes,  by  reason  that  upon  Martha 
Hodge  opening  the  note-case,  almost  immediately  afterwards,  to  put  in  other  Bank 
of  England  noteSt  the  witness  saw  some  Bank  of  England  notes  in  the  note-case ; 
that  the  testator,  on  the  day  on  which  he  delivered  the  note-case,  and  the  first- 
mentioned  Bank  of  England  notes,  to  Martha  Hodge,  had  been  to  the  Bank  of 
England  for  the  purpose  of  selling  out,  and  [94]  the  witness  believed  that  he  did 
sell  out,  some  part  of  his  property  in  the  puMic  funds ;  and  it  being  then  a  rainy 
day,  and  the  testator  being  wet  with  the  rain,  he  took  his  coat  off  and  delivered 
it  to  the  witness,  immediat^  after  he  had  delivered  the  note-case,  and  first- mentioned 
Bank  of  England  notes,  to  the  Defemlant  Martha  Hodm ;  that  instantly  after 
he  had  so  deuvered  his  coat  to  the  witness,  he  took  some  Bank  of  England  notes, 
but  the  amount  thereof  she  did  not  know,  out  of  his  said  coat  pocket,  and  delivered 
the  same  to  the  defendant  Martha  Hod^e,  at  the  same  time  saying  to  her,  in  the 
hearing  of  the  witness,  "  These  "  (meaning  the  Bank  of  England  notes),  "  are  to 
be  yours  also,"  or  expressed  himself  to  that  or  the  like  efEect ;  and  the  Defendant 
Martha  Hodge  thereupon,  in  the  presence  of  the  witness,  opened  the  note-case, 
and  put  the  Bank  of  England  notes  therein.  The  witness  also  stated,  that  the 
testator  was  not  at  the  time  when  he  so  delivered  the  note-case  and  Bank  of  England 
notes  to  the  Defendant  Martha  Hodge  in  good  health,  but  was  then  and  for  some 
time  previous  thereto  had  been  in  an  indifferent  state  of  health ;  nevertheless, 
as  apj^red  to  the  witness,  ahd  as  she  believed,  the  testator  was  in  his  perfect  senses 
and  knew  what  he  was  doing,  and  was  not  from  illneBS,  or  any  other  cause,  in- 
sensible, or  incapable  of  distinguishing  what  he  did ;  and  that  she  understood  from 
the  expressions  addressed  by  the  testator  to  the  Defendant  Martha  Hodge,  at  the 
time  he  so  delivered  the  note-case  and  the  Bank  of  England  notes  to  her,  that  he 
intended  that  the  Defendant  Martha  Hodge  shoukl  keep  the  note-case,  and  all 
the  Bank  of  England  notes,  for  her  own  use  in  case  of  his  death. 

Mr.  Hart  and  Mr.  Wingfield,  in  support  of  the  exception.  There  is  no  evidence 
that  the  gift  was  made  [95]  iu  contemplation  of  death.  It  is  therefore  a  mere 
donatio  inter  vivos,  and  void  as  an  immediate  gift  by  a  husband  to  his  wife  for  her 
separate  use. 

Mr.  Bell,  Mr.  Shadvxll,  and  Mr.  GirdUsUme,  for  the  report. — 

The  gift  is  a  donatio  mortis  causa.   Justinian  Inst.  lib.  2,  til.  7.  Bracton, 

lib.  %  c.  26.(1)   It  is  not  ne{96]-ce8sary  Uiat  such  a  gift  should  be  made  in  extremis ; 

the  donor  died  on  the  eleventh  day  after  the  transaction,  and  his  expression  '  in 

case  any  thing  should  happen  to  mm,"  refers  the  gift  explicitly  to  the  probability 
of  his  approaching  decease.  HUl  v.  Chapman  (2  Bro.  C.  C.  612),  Ward  v.  Turner 
(2  Ves.  Sen.  431). 

July  1.   The  Master  of  the  Rolls  [Sir  Thomas  Plumer].    I  collect  from  the 
proceedings  in  this  case,  that  the  Plaintiffs  were  not  able  to  prove  the  receipt  of 
these  notes  by  Mrs.  Hodge  except  from  her  answer,  and  were  therefore  under  the 
necessity  of  reading  it :  the  decree  is  drawn  up  on  reading  the  answer.    All  the 
passages  which  it  contains,  therefore,  must  be  taken,  as  well  those  in  her  favour, 
as  those  against  her.    The  question  of  the  validity  of  the  gift  depends  on  the  account 
iven  by  the  Defendant  in  her  answer,  and  by  the  witness  Alice  Mason,  in  her 
eposition.   There  is  no  other  material  evidence. 
The  account  which  the  Defendant  has  given  is,  that  it  was  an  absolute  gift 
to  take  effect  immediately  :  not  a  word  is  introduced  to  make  it  a  conditional  ^t, 
depending  on  the  testator's  living  or  not  living,  and  postponing  the  enjoyment 
till  after  his  death.    It  is  expressed  to  be  a  present  absolute  gift,  vesting  immedi- 
ately, over  which  she  had  an  instant  right  of  disposition,  and  of  which  she  did 
in  part  dispose  during  the  life  of  the  testator.    This  statement  in  the  answer  differs 
materially  from  the  depositoin  of  Alice  Mason.    One  re-[97}-present8  the  whole 
of  the  gift  to  consist  of  the  book  containing  £600,  as  one  entire  gift ;  the  other 
represents  two  distinct  gifts,  with  an  interval,  during  which  the  testator  took  off 
his  great  coat,  and  afterwards  delivered  notes  not  contained  in  any  hook.   A  more 
material  variation  is,  that  Alice  Mason  introduces  words  which  make  the  gift  con- 
ditional, that  is,  "  in  case  any  thing  should  happen  to  him  " ;  qualifying  it  not 
as  an  absolute  gift  in  all  events,  but  only,  for  so  the  expression  must  be  understood, 
in  case  of  his  death.   The  question  is,  whether  from  the  accounts  so  given,  the 
master's  report  has  drawn  the  right  conclusion  t 
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On  principle,  it  is  quite  clear,  that  a  claimant  insisting  on  a  parol  gift  of  this 
nature,  not  contained  in  any  will  as  a  legacy,  must  establish  a  clear  and  satisfactory 
case.  If  the  claim  rested  only  on  the  account  given  by  Mrs.  Hodge,  it  is  an  absolute 
gift  from  a  husband  to  his  wife  during  coverture,  without  the  interposition  of 
trustees ;  handing  over  property  which  she  was  to  apply  to  her  separate  use,  and 
which  she  considered  herself  at  liberty  so  to  apply  immediately.  There  is  great 
difficulty  in  establishing  such  a  transaction. 

But  the  gift  is  claimed  as  a  donatio  vwrtis  causa ;  a  claim  which  seems  to  be 
advanced  subsequently  to  the  answer ;  for  that  contains  not  a  word  intimatii^ 
that  the  wife  understood  the  gift  to  be  conditional,  which  is  essential  to  a  gift  mortis 
causa ;  but  on  the  contrary  she  claims  it  as  an  absolute  gift,  and  acoor£ngly  dis- 
posM  of  some  part  of  it.  A  witness  has  however  been  examined  in  the  cause,  and 
one  difficulty  is,  whether  it  is  competent  to  the  Defendant  to  prove  a  case  at  variance 
with  the  statement  in  her  answer  1  The  conditional  gift  described  in  the  deposi- 
tion, is  a  totally  different  case  [98]  from  the  absolute  gift  claimed  in  the  pleadmgs. 
In  limine  therefore  occurs  the  difficulty  of  receiving  the  evidence  of  Alvx  Mason 
without  a  basis  laid  for  it  in  the  pleadings.  How  that  can  be  permitted  I  do  not 
immediately  see.  But  what  is  the  account  which  she  has  given  1  Her  evidence, 
if  taken  alone,  cannot  possibly  sustain  this  claim.  She  proves  only  the  delivery 
of  some  notes,  she  knows  not  the  amount ;  she  says  there  were  two  separate  and 
distinct  gifts.  Supposing  the  second  gift  postponed  the  right  to  the  notes  till  the 
event  of  death,  and  gave  it  only  in  that  event,  the  question  would  be  whether  this 
falls  within  the  authorities  on  the  subject  of  donations  mortis  causa. 

I  have  looked  through  the  cases  on  that  subject,  which  are  not  numerous. 
That  which  approaches  nearest  to  the  present  is  Lawson  v.  Lawson  (1  P.  W.  441) ; 
and  the  next  is  MHUr  v.  Miller  (3  P.  W.  356).  That  part  of  the  decision  in  Lawson 
V.  Lawson,  on  which  Lord  Hardwicke  has  remarked  (2  Ves.  Sen.  441)  that  he  felt 
some  difficulty  in  understanding  it,  is  explained  by  a  reference  to  the  registrar's 
book,  in  the  subsequent  case  of  Tait  v.  HUbert  (2  Ves.  Jun.  120).  The  whole  doc- 
trine on  the  subject  of  donations  mortis  causa  has  been  discussed  by  Lord  Hardwicke 
in  Ward  v.  Turner  (2  Ves.  Sen.  431);  in  which  he  determined  that  the  subject 
of  the  gift  must  be  delivered  by  the  donor ;  saying,  that  was  what  distinguished 
it  from  a  legacy,  which  is  delivered  by  the  representative.  In  the  next  place,  the 
gift  must  be  conditional ;  that  is,  depending  on  the  event  of  death.  The  three 
sorts  of  donations  mortis  eauxo,  and  tne  diffixiulties  concerning  the  definition,  are 
completely  explained  in  Tait  v.  HUbert^  by  Lord  Lough-iQS\-borouffh,  who  oamined 
the  civil  law,  and  gives  the  true  definition.  (The  Master  of  the  Bolls  here  read 
several  passages  from  the  judgment.    2  Ves.  Jun.  119,  120.) 

Many  conditions,  you  observe,  accompany  donations  mortis  causa  ;  if  the  donor 
recovers,  if  he  repents  his  gift,  if  the  donee  dies  before  him  :  the  property  is  not 
vested  absolutely  till  after  death.  The  Lord  Chancellor  negatived  the  claim  in 
that  case,  considering  it  as  a  gift  to  take  effect  immediately,  and  therefore  not  a 
conditional  donation  mortis  causa. 

It  becomes  the  Court  to  recollect  the  principles  stated  by  Lord  Hardwicke  in 
Ward  V.  Turner  (2  Ves.  Sen.  431),  who  laments  that  the  statute  of  frauds,  which 
imposes  rigorous  restrictions  on  nuncupative  wills,  had  not  abolished  gifts  of  this 
nature  ;  to  consider  to  what  perjury  such  gifts  may  afford  occasion,  and  how 
nearly  they  amount  to  an  evasion  of  tne  statutory  precautions  against  nuncupative 
wills.  It  IS  quite  evident  that  if  too  much  facility  is  aSorded  to  donations  mortis 
causa,  a  door  is  opened  to  elude  the  statute.  Lord  Hardwicke  seems  to  think  one 
witness  not  sufficient,  remarking  that  the  Roman  law  required  five  witnesses 
(an  innovation  of  Justinian.  Cod.  lib.  8,  tit.  69, 1.  4) ;  afterward  he  says,  if  the  case 
depended  at  all  on  the  question  of  fact,  he  should  not  venture  to  determine  it,  but 
send  it  to  an  issue.  In  the  result  he  decided  not  on  the  fact  but  on  the  law,  being 
quite  clear  that  there  was  not  a  sufficient  delivery. 

HiXl  V.  Chapmcm  (2  £ro.  C,  C.  612)  has  not  carried  the  doctrine  farther  :  The 
Lord  Chancellor  there  acted  upon  the  report  of  the  Master  as  to  the  fact,  concerning 
which  there  [100]  bbbiiu  not  to  have  been  uiy  doubt,  and  the  taw  followed.  To 
prove  the  fact  the  authorities  appear  not  to  require  a  plurality  of  witnesses,  but  only 
that  the  proof  be  satisfactory  ;  nor  is  it  necessary  that  the  donation  should  be  in 
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the  last  illness ;  it  is  sufficient  if  made  in  contemplation  of  deaths  and  on  the  con- 
ditions  stated. 

To  apply  these  doctrines  to  the  present  case.  It  is  evident  that,  aa  stated  by 
the  Defendant  in  her  answer,  the  gift  possesses  none  of  the  essential  requisites  of  a 
donation  mortis  causa.  It  had  no  reference  to  death  ;  certainly  it  is  not  necessary 
that  there  should  be  in  words  a  reference  to  death,  circumstances  may  supply  it ; 
as  when  a  man,  an  hour  before  his  decease,  made  a  gift  the  better  to  provide  for 
his  wife  :  but  here  a  person  who  had  been  in  a  situation  to  sell  stock,  returning 
without  being  visited  by  any  illness  at  that  time,  takes  bank-notes  out  of  his  pocket, 
and  gives  them  to  his  wife,  for  her  own  use.  What  is  there  to  render  this  a  donation 
mortis  causa  ?  Not  a  single  circumstance  which  characterises  these  gifts,  except 
the  traditio,  occurs  in  this  account. 

The  deposition  of  Alice  Mason  is  too  vague  to  prove  any  thing,  stating  no  amount, 
but  only  the  delivery  of  some  notes  inclosed  in  a  case.  It  describes,  indeed,  a  con- 
ditional gift,  but  wants  a  fixed  quantum  ;  and  it  differs  in  material  circumstances 
from  the  Defendant's  statement.  All  the  minutiea  of  such  transactions  are  to 
be  examined  ;  the  efiect  depends  on  every  word  and  minute  act. 

In  such  a  case,  which  as  a  precedent  requires  much  caution,  I  cannot  say  that  I 
am  satisfied  that  the  party  has  properly  established  her  claim.  The  utmost  would 
[101]  be,  what  was  suggested  by  Lord  Hardwicke,  and  done  in  Blount  v.  Burrow 
(4  Bra.  G.  C.72;  1  Ves.  Jun.  646),  to  send  it  to  a  jury.  But  my  difficulty  is,  whether 
I  ought  to  receive  the  evidence,  considering  what  was  put  in  issue  by  the  answer  f 
I  cannot  overcome  that.  As  that  point  however  was  not  spoken  to,  I  will  not 
preclude  the  Bar  from  an  opportunity  of  urging  what  further  occurs.  It  seems 
to  me  that  if  that  objection  cannot  be  removed,  the  exception  must  be  allowed.(2) 

[102]  Jvly  6.  On  this  day  the  question  was  argued  whether  the  transaction 
amoimted  to  an  immediate  gift  by  the  husband  to  the  separate  use  of  his  wife. 

[103]  Mr.  Bell,  Mr.  Shadwell,  and  Mr.  Girdlestone,  for  Mrs.  Hodge,  insisted 
that  a  wife  may  take  from  the  gift  of  her  husband,  property  to  her  separate  use, 
without  the  interposition  of  trustees ;  and  that  in  this  case  the  delivery  of  the 
notes  manifested  an  intention  in  the  deceased  to  divest  himself  of  all  interest  in  them, 
and  transfer  them  to  his  wife  for  her  own  exclusive  benefit.  Maclean  v.  Longkmds 
(5  Ves.  71).  Graham  v.  Londonderry  (3  Atk.  393).  Lucas  y.  Lucas  (1  Atk.  270). 
Slanningy.  Style  (3  P.  W.  334).   Lee  v.  Prieaux  (3  Bro.  C.  C.  381). 

Mr.  Hart,  and  Mr.  Wingfield,  opposed  the  claim,  on  grounds  fully  stated  in  the 
judgment. 

[104]  July2\.  The  .Afaster  o/ iA«  i^oii*  [Sir  Thomas  Plumer].  After  examining 
the  cases  cited  on  the  last  argument,  in  which  gifts  by  a  husband  to  his  wife  have  been 
established  in  this  Court,  I  am  not  able  to  satisfy  myself  that  I  ought  to  change  the 
opinion  which  I  have  already  pronounced.  Here  is  no  sufficient  evidence  of  gift. 
I  will  shortly  notice  the  authorities,  in  order  that  it  may  be  clearly  understood, 
that  in  negativing  this  claim,  I  do  not  negative  the  proposition  that,  in  equity, 
a  gift  by  a  husband  to  his  wife  may,  under  circumstances,  be  valid,  but  proceed 
solely  on  the  insufficiency  of  the  evidence. 

In  Maclean  v.  Longlands  (5  Ves.  71),  the  Court  was  of  opinion,  that  the  evidence 
was  not  sufficient  even  for  sendmg  the  question  to  an  issue  ;  but  if  no  gift  could  in 
ULy  circumstances  be  valid,  it  would  have  been  unnecessary  to  inquire  into  evidence. 
The  Master  of  the  Rolls  there  states  the  general  doctrine  thus  ;  "  The  only  jroint 
upon  which  I  entertain  any  doubt,  is  as  to  the  gift,  but  I  do  not  think  there  is 
sufficient  ground  to  direct  an  issue.  Nothing  less  would  do  than  a  clear  irrevocable 
gift  either  to  some  person  as  a  trustee,  or  by  some  clear  and  distinct  act  of  his,  by 
which  he  divested  himself  of  his  property,  and  engaged  to  hold  it  as  a  trustee  for 
the  separate  use  of  his  wife." 

Such  is  the  general  doctrine  stated  in  one  of  the  latest  cases  on  this  subject : 
I  forbear  to  advert  to  others  which  determine  no  more  than  this,  that  a  wife  may 
in  this  Court  acquire  property  to  her  separate  use  during  her  coverture,  and  that 
her  husbukd  may  be  a  trustee  for  her  ;  as  in  the  instance  of  gifts  by  stran-[105]-gers, 
of  which  Lee  v.  Prieaux  (3  Bro.  C.  C.  381),  is  an  example.  In  Lucas  v.  Lucas 
(1  Atk.  270),  Lord  Hardwicke  says,  "  In  this  court  gifts  between  husband  and  wife 
have  often  been  supported,  though  the  law  does  not  allow  the  property  to  pass." 
(1  Atk.  271.)   On  another  occasion,  the  same  judge  refers  more  particularly  to  the 
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case  of  the  "  CounteBS  Cowper  before  Sir  Joseph  Jekyll,  in  which  several  trinkets 
were  given  her  by  Lord  Cowper  in  his  lifetime,  and  determined  to  be  her  separate 
estate."   (3  Atk.  393.) 

The  case  of  Slanning  v.  Style  (3  P.  W.  334}  arose  on  savings  of  the  wife's  pin- 
mone^,  which  her  husband  had  borrowed;  and  the  Court  thought  that  by  the 
permission  of  her  husband,  she  had  acquired  it  to  her  separate  use,  and  declared 
her  a  creditor  on  his  assets. 

In  Rich  v.  Cockell  (9  Ves.  369),  Lord  Eldon,  not  carrying  the  doctrine  farther 
than  the  preceding  authorities,  represents  it  as  "  perfectly  settled,  that  a  husband 
may  in  this  Court  be  a  trustee  for  the  separate  use  of  his  wife."  (3) 

The  cases  mentioned  in  the  former  argument,  certainly  appear  to  have  proceeded 
on  a  contrary  supposition.  In  Miller  v.  Miller  (3  P.  W.  356),  Sir  Joseph  Jekyll 
says,  "  The  gift  [106]  of  £600  contained  in  the  bank-notes  was  a  donatio  causa  morlist 
which  operates  as  such  though  made  to  a  wife,  for  it  is  in  nature  of  a  legacy "  (3  P.  W. 
357) ;  and  in  Lawson  v.  Lawson  (1  P.  W.  441),  the  Master  of  the  RMs  olwerved  that 
"  the  delivery  of  the  purse  was  good  ;  and  must  operate  as  a  donatio  causa  mortis, 
ut  res  magia  valeat,  dtc,  because  otherwise  one  could  not  give  to  his  own  wife." 
(1  P.  W.  442.) 

It  is  unnecessary  to  cite  many  of  the  texts  which  establish  that,  by  the  common 
law,  a  husband  or  wife  cannot  give  to  each  other  without  the  intervention  of  trustees. 
"  A  man,"  says  Littleton,  "  may  not  grant,  nor  give,  his  tenements  to  his  wife,  during 
the  coverture,  for  that  his  wife  and  he  be  but  one  person  in  the  law,  &c."  (Sect. 
168.)  Upon  which  Lord  Coke's  commentary  is,  "  This  opinion  is  clear,  for  by  no 
conveyance  of  the  common  law,  a  man  could,  during  the  coverture,  either  in  pos- 
session, reversion,  or  remainder,  limit  an  estate  to  his  wife."  {Co.  Litt.  112  a.) 
All  the  cases  in  this  Court  proceed  on  the  ground  of  exceptions  introduced  here  ;  as 
the  cases  of  paraphernalia,  trinkets,  or  savings  of  pin-money.  In  the  single  case 
of  £1000  South  Sea  annuities,  transferred  by  the  husband  into  the  name  of  his 
wife  in  his  life-time,  the  Court  thought  that  so  deoisive  an  act,  as  amounted  to  an 
agreement  by  the  husband  that  the  property  should  become  hers.  {Lucas  v.  Lucas, 
1  Atk.  270.)  That  seems  to  come  under  the  description  stated  by  Lord  Alvanley 
(5  Ves.  79) ;  it  is  an  act ;  a  clear  and  distinct  act,  by  which  the  husband  divested 
himself  of  his  property.  I  'i 

The  single  question,  therefore,  in  applying  this  doctrine  to  a  particular  subject, 
would  be,  whether  the  [107]  claimant  had  satisfactorily  established  a  clear  distinct 
act  of  the  husband,  by  which  he  divested  himself  of  the  property,  and  agreed  to  hold 
it  as  trustee  for  his  wife  'i  In  this  case  the  claim,  as  Mrs.  Hodge  in  her  answer  states 
it,  is  most  suspicious ;  the  claim  of  a  widow,  setting  up,  after  the  death  of  her  husbuid, 
a  ^t  by  parol,  without  the  intervention  of  any  third  person.  The  Court  expects 
satisfactory  evidence  of  an  act  constituting  a  transfer  of^the  property,  and  sufficient 
transmutation  of  possession.  Here  the  possession  is  not  changed,  the  possession 
of  the  wife  is  the  possession  of  the  husband.  It  would  be  a  considerable  question 
whether,  proposed  in  this  way,  without  any  distinct  act,  such  a  claim  could  be 
good ;  but  that  is  not  the  point  here.  The  claim  is  distinctly  contradicted  by 
the  deposition  of  Alice  Mason,  who  was  present,  and  states  that  it  was  not  an  im- 
mediate absolute  gift,  but  expressly  limited  to  take  efiect  only  in  case  of  any  thing 
happening  to  the  husband.  The  Defendant  and  the  witness  directly  contradict 
each  other,  one  stating  a  gift  absolute  and  immediate,  the  other  postponing  it  till 
death  ;  to  which  is  the  Court  to  give  credit  t  Can  it  be  said  that  here  is  that  satis- 
factory evidence  which  should  induce  the  Court,  as  a  precedent,  to  establish,  after 
the  dwth  of  the  husband,  a  gift  by  parol  in  his  life  1  I  cannot  say  that  the  gift 
is'proved  to  my  satisfaction  ;  and  the  exception  must  be  allowed. 

(1)  "  Est  autem  inter  alias  donationes  donatio  mortis  causa,  que  morte  confir- 
matur,  cujus  tres  sunt  species,  una  cum  quis  nullo  prsesentis  mortis  pericuH  metu 
conteritur,  sed  sola  cogitatione  mortalitatis  donat :  alia,  cum  quis  imminente 
periculo  mortis  commotus,  ita  donat,  ut  statim  fiat  accipientis;  tertia,  ut  si  quis 
commotus  periculo,  non  dat  sic  ut  statim  fiat  accipientie,  sed  tunc  demum,  cum 
mors  fuerit  insequuta.  £t  mortis  causa  donatio  potest  esse  multiplex,  ut  si  quis 
coateii^>latione,  vel  suspicione  mortis,  alioui  dat,  cujus  modi  donationes  snpe  fiunt 
ab  i^otantibus,  vel  ab  eis  qui  ia  acien^  sunt  jturi,  vel  per  mare  navigaturi,  vel 
0.  XVI,— 18* 
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per^re  profecturi,  et  in  se  tacitam  habent  conditionem,  ut  hujusmodi  donationes 
revocentur,  si  sgrotus  convaluerit,  si  miles  ab  acie  redierit,  si  nauta  a  navigatione, 
et  peregrinuB  a  peregrinatione.  Et  donationes  qute  sic  fiunt  propter  mortis  suspic- 
ionem,  morte  testatoris  confirmantur,  et  sic  fiunt,  ut  siquid  humanitus  contigerit 
de  testatore,  habeat  is,  cui  legatum  est,  legatum,  si  autem  convalescat,  retineat, 
vel  rehabeat  legatum,  vel  si  prius  moriatur  ille  cui  legatum  est.  £t  si  duo,  qui  sibi 
invicem  mortis  causa  donaverint  pariter  decesaerint,  neutrius  heeres  repetet,  quia 
neuter  alterum  superrixit.  £t  est  re  vera  talis  donatio  mortis  causa,  cum  testator, 
rem  legatam  se  ipsum  magis  habere  voluerit,  quam  eum  cui  legata  fuerit,  et  eum, 
cui  l^ata  est,  magis  quam  hseredem  suum.  Si  autem  sic  donetur  mortis  causa, 
ut  nuTlo  casu  revocetur  :  causa  donandi,  magis  est  quam  mortis  causa  donatio,  et 
ideo  perinde  haberi  debet,  sicut  alia  qusevis  inter  vivos  donatio,  et  ideo  inter  viros 
et  uxores  nou  valet.  Mortis  causa  donare  licet,  non  tantum  infirmee  valetudinis 
causa,  Bed  periculi,  et  propinquw  mortis,  ab  hoste  vel  a  prsedonibus,  vel  ob  hominis 
potentis  crudelitatem,  vel  odium,  aut  causa  navigationis,  vel  peregrinatioois 
imminente.  aut  si  quia  fuerit  per  insidiosa  loca  iturus,  hsec  enim  omnia  instans 
periculum  demonstravit."  Fol.  60  a.  This  passage  is  compiled  chiefly  from  the 
authorities  in  the  Civil  Lav.   Insl.  lib.  2,  tU.  7 ;  Dig.  lib.  39,  tit.  G. 

(3)  To  constitute  a  donatio  mortis  causa,  or  gift  in  contemplation  of  death,  the 
transaction  must  first  possess  the  requintes  of  a  gift.  "  By  the  law  of  England, 
in  order  to  transfer  property  by  gift,  there  must  either  be  a  deed  or  instrument 
of  gift,  or  an  actual  delivery  of  the  thing  to  the  donee."    Irons  v.  Smallpiecf, 

2  Barn.  &  Aid.  552.  Hooper  v.  Goodwin,  1  Stcans.  485.  A  donatio  mortis 
cansa  therefore  requires  delivery  ;  and  the  greater  part  of  the  cases  have  occurred 
on  the  question,  what  constitutes  a  sufficient  delivery  1  Brury  v.  Smith,  1  F.  W. 
404.    Lavsson  v.  Lawson,  1  F.  W.  441;  2  Ves.  Jun.  120,  121.   MUler  v.  Miller, 

3  P.  356.  Hedges  v.  Hedges,  Free,  in  Cha.  269;  GUb.  Rep.  in  Eq.  12.  EUl 
v.  Chapman,  2  Bro.  C.  C.  612.  Ward  v.  Turner,  2  Ves.  Sen.  431.  Jones  v.  Sdby, 
Free,  in  Cha.  300.  Hassel  v.  Tynle,  Amh.  318.  Smith  v.  Smith,  2  Str.  955.  Blount 
V.  Burrow,  4  Bro.  C.  C.  72  ;  1  Ves.  Jun.  546.    Tate  v.  Hilbert,  4  Bro.  C.  C,  286  ; 

2  Ves.  Jun.  111.  ^awiHru  t.  Blewitl,  2  Esp.  663.  ShanleyY.  Harvey,  2  Eden,  126. 
Bunn  T.  Markham,  1  Taunt.  224.  Gardner  v.  Parker,  3  Madd.  184,  and  see 
Johnson  V.  Smith,  1  Ves.  Sen.  314. 

Thus,  money  in  the  public  funds  will  not  pass  by  parol  expressions  of  gift  in 
contemplation  of  death,  accompanied  with  delivery  of  the  receipts  for  the  price  of 
the  stock  ;  Ward  v.  Turner,  2  Ves.  Sen.  43 1 ,  but  expressions  of  gift  and  delivery 
of  a  bond,  constitute  a  valid  donation.  Snellgrave  v.  Bailey,  3  214.  Gardner 
V.  Parker,  3  Madd.  184* 

The  peculiar  inducement  and  circumstances  of  the  gift,  annex  to  it  certain 
qualifications,  which  may  be  in  general  comprehended  within  the  description  of 
tlie  incidents  of  a  l^acy,  to  which  the  gift  is  analogous.  Dig.  lib.  39,  tit.  6, 1,  15, 
37 ;  3  P.  W.  357. 

It  is  revocable  therefore  the  dontn:,  Dig.  lib.  39,  tit.  6,  I.  167,  and  revised 
bv  the  death  of  the  donee  during  his  life,  Dig.  lib.  39,  tit.  6, 1.  23,  and  subject  to 
the  daima  of  creditors.  Dig.  lib.  35,  tit.  2,  I.  66,  s.  1;  Dig.  lib.  39,  tit.  6,  I.  17. 
Smith  V.  Casen,  1  F.  W.  406.  Tate  v.  Hilbert,  4  Bro.  C.  C.  293  ;  1  Ves.  Jun.  120  ; 
but  on  the  death  of  the  donor  the  property  vests  absolutely  in  the  donee ;  and  no 
probate  is  required,  nor  is  it  the  subject  of  ecclesiastical  jurisdiction.  Ashton  v. 
Dawson,  Set.  Ca.  in  Cha.  14.   Lawson  v.  Lawson,  1  P.  W.  441.    Miller  v.  MUler, 

3  P.  Vf.  356.  Ward  v.  Turner,  2  Ves.  Sen.  440.  Thompson  v.  Hodgson,  2  Str. 
777. 

The  following  description  well  explains  the  nature  of  these  gifts :  a  donatio 
mortis  causa,  "  is  where  a  man  lies  in  extremity,  or  being  surpris^  with  sickness, 
and  not  haviog  an  opportunity  of  malring  his  «ill,  but  lest  he  should  die  before  he 
could  make  it,  he  gives  with  his  own  hands  hie  goods  to  his  friends  about  him ; 

this,  if  he  dies,  shall  operate  as  a  legacy  ;  but  if  he  recovers,  then  does  the  property 
thereof  revert  to  him."  Lord  Cowper,  Free,  in  Cha.  269,  270 ;  Gilb.  Bep.  in  Equity, 
13  ;  and  see  TWoZd  v.  Thorold,  1  Phill.  1. 

The  genuine  definition  of  donatio  mortis  causa,  in  the  civil  law,  from  which  both 
the  doctrine  and  the  denomination  are  borrowed,  may  be  found  in  the  Institute^ 
Inst.  lib.  ii.  tit.  7,  cited  by  Lord  Loughborough,  2  Ves.  Seri.  119, 120. 
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The  subject  has  been  perplexed  by  an  inaccurate  enumeration  imputed  to  an 
ancient  jurist.  "  Julianus  libro  septimodecimo  Dige^torum  tres  esse  species  mortis 
causa  donationum  ait ;  Unam,  cum  quis  nullo  prsesentis  periculi  metu  conterritus, 
sed  sols  cogitatione  mortalitatis  donat.  Aliam  esse  speciem  mortis  causa  donationum 
ait,  cum  quis  imminente  periculo  commotus,  ita  donat,  ut  statim  fiat  accipientis. 
Tertium  genus  esse  donationis  ait,  si  quis  periculo  motus,  non  sic  det,  ut  statim 
fiat  accipientis:  sec  tunc  demum,  cum  mors  fuerit  insecuta."  Dig.  lib.  39,  HL  6, 
I.  2.    Swinburne,  who  translates  this  passage  (which  is  adopted  by  Bracton^ 

2  Swms.  86,  n.),  remarks  that  the  first  two  species  are  mere  donations  inter  vivos ;  on 
Wills,  part  i.  s.  vii :  and  the  inaccuracy  haia  been  censured  by  the  Civilians ;  Dig. 
lib.  36,  tit.  6, 1.  27, 42.  It  is  the  last  species  alone  which  derives  any  peculiar  pro- 
perties from  its  connection  with  the  prospect  of  death.  The  whole  question  is  very 
ably  reviewed  by  Lord  Loughborough.  2  Ves.  Jun.  118-120.  Some  of  theremarks 
imputed  to  Lord  Hardioicke,  2  Ves.  439,  440,  seem  deficient  in  precision. 

Before  the  statute  of  frauds,  29  Car.  2,  c.  3,  s.  19,  20,  21,  parol  expressions  of  an 
intention  to  give  in  the  event  of  death,  even  though,  not  being  accompanied  by 
delivery,  insufficient  to  constitute  a  donatio  mortis  causa,  might  have  been  valid 
as  a  nuncupative  will.  The  earliest  cases  in  our  courts  of  law  or  equity,  on  the 
subject  of  these  donations  are  subsequent  to  that  act. 

(3)  9  Ves.  375.  See  Barvey  t.  Harvey,  1  P.  W.  126 ;  2  Vem.  669.  Bennet  v. 
Davis,  2  P.  W.  316.  Holfe  v.  Budder,  Bunb.  187.  Tyrrdl  v.  Hope,  2  Atk.  668. 
Barley  r.  Darley,  3  Alk.  399 ;  3  Bro.  C.  C.  383.  384.  Davison  v.  Atkinson,  5  T.  B. 
434.  Lamb  v.  MUnes,  6  Ves.  517.  HarUey  v.  Hurle,  5  Ves.  645;  18  Ves.  434. 
Parker  v.  Brooke,  9  Ves.  583.    Johnes  v.  Lockhart,  cited  1  Madd.  207,  corrected, 

3  Bro.  C.  C.  ed.  Belt,  383,  n.  Adamson  v.  Armitage,  Coop.  283.  Ex  parte  Bay, 
1  Madd.  199. 

[108]  Davis  v.  The  Duke  of|MARLBOROUGH.   Jan.  15,  29,  March  4,  June  22,  1818  ; 
April  3,  6,  8,  29,  May  27,  June  10,  August  5.  9,  Nov.  12,  1819. 

[S.  C.  2  Wils.  Ch.  130,   See  O'Rorke  v.  Bolingbroke,  1877,  2  App,  Cas.  822  i  Fry  v. 

Lane,  1888,  40  Ch.  D.  320.] 

Beceiver  of  rents  of  estates  conveyed  to  secure  an  wnuity,  discharged  on  acceptance 
of  the  price  of  the  annuity  with  interest,  deducting  the  past  payments. 

The  subsequent  proceedings  in  this  cause,  require  a  fuller  statement  of  the 
annuity  deed  of  the  2lBt  of  March  1811,  under  which  the  Plaintiff  claimed,  than 
was  thought  necessary  on  the  former  application  (reported  1  Swans.  74).  By 
that  deed,  made  between  the  Defendant  the  Duke  of  Marlborough,  then  Marquess 
of  Blandford,  of  the  first  part,  the  Plaintiff  of  the  second  part,  Robert  Eden,  of  the 
third  part,  and  Bobert  Withy,  of  the  fourth  part,  after  reciting  the  acts  of  parliament, 
uid  a  lease,  dated  the  2Ist  of  December  1808.  by  which  the  late  Duke  of  Marlborough 
demised  to  the  present  Duke,  the  manor  of  White  Knights  in  Berkshire,  for  twenty- 
one  years,  at  a  rent  of  six  shillings  and  eight  pence,  without  impeachment  of  waste, 
and  the  will  of  Sare^  Duchess  of  Marlborough,  dated  die  11th  of  August  1744, 
whereby  she  bequeathed  Marlborough  house,  of  which  she  was  then  in  possession, 
under  a  lease  from  the  Crown,  for  the  term  of  50  years,  in  trust,  first  for  John 
Spencer,  and  after  his  decease,  for  George  late  Duke  of  Marlborough,  for  so  much 
of  the  term  as  he  should  live  ;  and  after  his  decease,  in  trust  for  such  son  of  his  body 
as  should  first  attain  the  age  of  21  years,  his  executors,  &c.,  and  the  testatrix  directed 
her  executors  to  renew  the  lease  as  often  as  there  should  be  occasion  during  the  con- 
tinuance of  the  trust,  and  that  such  renewed  leases  should  be  upon  the  same  trusts  ; 
and  after  reciting  that  she  was  possessed,  under  another  lease  from  the  Crown, 
of  certain  lands  adjoining  to  the  said  mansion,  for  a  term  then  unexpired,  she  gave 
the  same  to  her  exeeutors,  in  trust  for  the  owner  for  the  time  being  of  the  mansion, 
and  to  be  enjoyed  with  the  same  ;  and,  further  reciting  that  the  leases  had,  since 
the  death  [109]  of  the  testatrix,  been  renewed  by  the  late  Duke  of  Marlborough, 
by  letters  patent,  dated  the  6th  of  June  1786,  for  the  terms  of  50  years,  and  31 
years  respectively ;  and  that  the  Marquess  of  Blandford,  as  eldest  son  and  heir 
apparent  of  the  late  Duke,  having  then,  many  years  since,  attained  the  age  of  21 
years,  would,  b^  virtue  of  the  acts  of  parliament,  upon  the  death  of  his  father, 
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become  entitled  to  the  manors,  mansions,  &c.,  therein  comprised,  asid  also  to  the 
pension  of  £6000,  and  that  he  was,  by  virtue  of  the  will  and  letters  patent,  absohitely 
entitled  to  Marlborough  House,  subject  to  the  life  interest  of  the  late  Duke ;  asia 
reciting  that  he  had  agreed  with  the  PlaintiS  for  the  absolute  sale  to  him  of  an  annuity 
of  £155,  during  the  term  of  99  years,  if  the  Marquess  should  so  long  live,  for  the  price 
of  £999,  and  on  the  treaty  for  the  sale  of  the  annuity,  it  was  agreed  that  all  costs 
and  charges  of  preparing  and  perfecting  the  securities  for  the  same,  and  for  enrolling 
a  memorial  thereof,  should  be  paid  by  the  Marquess ;  and  that  in  pursuance  ana 
part  performance  of  the  agreement,  the  Plaintin  had  that  day,  in  his  own  person, 
paid  the  sum  of  £999  in  notes  of  the  Bank  of  England,  into  the  hands  of  the  Marquess ; 
and  that  in  pursuance  and  part  performance  of  the  agreement  on  the  part  of  the 
Marquess,  it  was  intended  that  he  uiould,  immediately  after  the  sealing  and  delivering 
the  indenture,  execute  a  warrULt  of  attorney  bearing  evea  date  therewith,  to  confess 
a  judgment  against  him  in  the  Court  of  Erne's  Bench,  in  an  action  of  debt,  at  the 
suit  of  the  Plaintiff,  for  the  sum  of  £1998,  besides  costs  of  suit ;  and  it  was  intended 
and  agreed  that  judgment  should  be  forthwith  entered  up  thereon  accordingly ; 
it  was  witnessed.  That  in  consideration  of  the  aforesaid  sum  of  £999  the  Marquess 
granted  to  the  Plaintiff  an  annuity  of  £155  for  the  term  of  99  years,  to  commence 
from  the  day  before  the  date  of  the  deed,  if  the  Marquess  should  so  long  live,  charged 
upon  and  pay-[110}Bble,  after  the  decease  of  the  late  Duke,  out  of  the  honor,  miuior. 
mansion,  lands,  hereditaments,  and  premises  comprised  in  the  acts  of  parliament  of 
the  3d  and  6th  years  of  Queen  Ann,  respectively,  and  the  pension  of  £5000,  and  to  be 
thenceforth  charged  upon  and  payable  out  of  the  manor,  miuision.  &c.,  of  White 
Knights,  comprised  in  the  lease  of  the  21st  of  Decem^r  1808,  and  subject  to  the  Ufe 
interest  of  thelate  Duke  therein,  to  be  charged  upon  and  payable  out  of  Marlborough 
House,  and  the  appurtenances  comprised  in  the  will  of  Sarah  Duchess  of  Marlhoraugh ; 
to  be  payable  quarterly,  the  first  quarterly  payment  to  be  made  on  the  Slst  of  June 
then  next,  and  a  proportional  part  in  case  of  the  death  of  the  Marquess  on  any  other 
than  a  day  of  payment. 

The  Marquess,  for  himself,  his  heirs,  executors,  and  administrators,  granted 
and  agreed  with  the  Plaintiff,  his  executors,  &c.,  that  if  the  annuity  should  be  in 
arrear  for  twenty-one  days,  it  should  be  lawful  for  the  Plaintiff  to  enter  into  and 
distrain  upon  all  the  premises  charged  with  the  annuity,  and  to  sell  and  dispose  of 
the  distresses  there  taken,  or  otherwise  to  demean  therein  according  to  law,  in  like 
manner  as  in  distresses  taken  for  rents  reserved  by  lease,  to  the  mtent  that  the 
Plaintiff,  his  executors,  &c.,  might  be  fully  paid  and  satisfied  the  annuity  so  in  arrear, 
and  all  costs  and  expenses  occasioned  b^  the  non-payment ;  and  also,  that  in  case 
the  annuity  should  be  in  arrear  for  thirty-one  days,  it  should,  although  no  legal 
demand  should  have  been  made  thereof,  be  lawful  for  the  Plaintiff,  his  exeeutore, 
&c.,to  enter  into,  uid  hold,  all  the  premises  charged  with  the  uinuity,  and  to  receive 
the  rents  and  profits  for  his  own  use,  until  he  should,  therewith  or  otherwise,  be 
fully  paid  the  annuity  due  at  the  time  of  every  such  entry,  and  which  should  after- 
wards accrue  due  during  his  p08-[m]-seB8ion  of  the  premises,  together  with  all  costs 
and  expenses  which  he  should  sustain  by  reason  of  the  non-payment  thereof,  such 
possession  when  taken  to  be  without  impeachment  of  waste. 

In  the  deed  were  inserted  covenants  by  the  Marquess  with  the  Plaintiff,  for  the 
payment  of  the  annuity ;  that  he  would,  at  the  request  of  the  Plaintiff,  appear  in 
person,  as  often  as  there  should  be  occasion,  upon  notice,  at  any  office  of  insurance, 
or  to  any  underwriters  within  the  cities  of  London  or  Westminster,  or  send  notice  of 
his  place  of  abode,  and  if  necessary,  certificates  of  bis  being  living,  and  of  the  state  of 
his  bealtli,  in  order  that  the  Plaintiff  might  insure  the  Marquess's  life,  for  any  sum 
not  exceeding  £999  ;  and  that,  in  case  the  Marquess  should  on  any  occasion  leave 
this  kingdom,  or  do  any  other  act  whereby  the  Plaintiff  should  be  put  to  any  extra 
expense  in  insuring  the  Marquess's  life,  he  would  pay  to  the  Plaintiff  suoh  sums  as 
should  be  defrayed  in  such  extra  insurance,  and  it  should  be  lawful  for  the  Plaintiff 
to  receive  such  sums  out  of  the  premises  charged  with  the  annuity.  The  deed 
contained  a  demise  by  the  Marquess  for  securing  the  payment  of  the  annuity  (at 
the  api>ointment  of  the  Plaintiff),  to  the  Defendant  Eden,  of  the  manor  of  Woodstock, 
Blenheim  House,  and  all  the  premises  comprised  in  the  letters  patent  of  the  5th  of 
May,  in  the  4th  year  of  Ann,  to  hold  to  Eden,  his  executors,  &c.,  from  the  decease 
of  the  late  Duke,  for  the  term  of  600  years,  if  Ijie  Marquess  should  so  long  live ; 
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and  an  assignment  by  the  Marc^uess  to  Eden,  his  ezecutors,  &c.,  of  the  manor  of 
White  Knights,  and  all  the  premises  comprised  in  the  lease  of  the  2l8t  of  December 
1808,  and  all  woods,  underwoods,  trees,  and  plantations  then  standing  or  growing 
thereon,  and  also  Marlborough  House,  and  all  the  premises  comprised  in  tlie  will  of 
Sarah  Duchess  of  Marlborough,  to  hold  the  premises  [112]  oomprised  in  the  lease  of 
the  2l8t  of  December  1808,  for  the  residue  of  the  term  of  21  years,  subject  to  the 
rent  and  to  eight  annuities  ;  and  to  hold  Marlborough  House,  and  the  other  premises, 
for  the  residue  of  the  terms  of  60  years,  and  31  years,  then  unexpired,  and  for  any 
terms  which,  might  be  created  b^  any  renewed  leases. 

It  was  declared  that  Eden,  his  executors,  &;c.,  should  be  possessed  of  the  premises, 
upon  trust,  to  permit  the  Marquess  to  receive  the  rents  until  the  annuity  should 
be  in  arrear  by  the  space  of  50  days,  Mid  as  often  as  it  should  be  in  arrear  for  that 
time,  out  of  the  rents  and  profits,  or  by  demising,  mortgaging,  or  selling  the  premises, 
or  any  of  them,  for  all  or  any  part  of  the  several  terms  thereby  granted  and  assigned, 
then  subsisting,  or  which  might  be  created  by  any  renewed  leases,  or  by  bringing 
actions  against  the  tenants  or  occupiers  of  the  premises,  for  the  recovery  of  the  rents 
and  profits  thereof,  or  by  felling  timber,  or  cutting  underwood,  or  by  sale  of  fixtures 
and  other  things  in  and  about  the  premises,  or  by  more  than  one,  or  by  all,  of  the 
ways  and  means  aforesaid,  or  by  such  other  ways  or  means  as  to  him  or  them  should 
seem  meet,  to  raise  such  sums  of  money  as  would  be  sufficient,  or  as  he  or  they  should 
think  proper  or  expedient  to  ruse,  for  pa^^m^  to  the  Flainti^  the  annuity  in  arrear, 
and  all  costs  and  expenses  which  the  Plaintiff  and  Eden,  or  either  of  them,  might 
sustain,  by  reason  of  the  non-payment  thereof,  or  otherwise  in  the  execution  of  the 
trusts  ;  and  to  pay  the  surplus  of  the  money  so  raised  to  the  Marquess.    It  was  also 
agreed  and  declared,  that  if  the  annuity  should  be  in  arrear  by  the  space  of  three 
calendar  months  (whether  or  not  payment  should  afterwards  be  made  and  accepted  of 
the  arrears  of  the  annuity,  before  any  sale  or  mortgage  should  be  made  under  the 
present  [113]  power),  it  should  be  lawful  for  Eden,  his  executors,  &&,  and  he  was 
authorised  and  required,  in  case  the  same  should  be  directed  by  the  Plaintiff,  his 
executors,  &c.,  by  writing,  absolutely  to  sell  and  dispose  of  all  the  manor,  mansion- 
houses,  and  other  premises  comprised  in  the  terms  of  years  created  by  the  recited 
lease  or  letters  patent,  or  any  renewed  term  which  might  be  created,  and  also  to  sell 
and  dispose  of  the  timber  and  underwood  growing  thereon,  and  the  fixtures  and  other 
things  in  and  about  White  Knights,  or  to  mortgage  the  same  premises,  or  any  part 
thereof,  for  any  sums  whatsoever,  and  that  it  should  be  lawful  for  Eden,  his  executors, 
&o.,  to  enter  into,  make,  and  execute,  alt  such  covenants,  contracts,  agreements, 
assignments,  assurances,  acts,  deeds,  matters  and  things,  which  he  should  deem 
reasonable ;  and  that  all  such  contracts,  agreements,  &c.,  which  should  be  entered 
into  or  executed  by  Eden,  his  executors,  &e.,  by  virtue  thereof,  should  and  might  be 
mtered  into  and  executed,  either  with  or  without  the  concurrence  of  the  Marquess, 
his  executors,  &c.,  and  should,  whether  he  should  or  should  not  join  therein,  or  Msent 
thereto,  be,  to  all  intents  and  purposes,  completely  valid  and  effectual,  and  bind  him, 
his  executors,  &c.,  and  lUl  persons  claiming  under  or  in  trust  for  him :  and  that  the 
reoeipts  in  writing  of  Eden,  his  executors,  &c.,  for  any  sums  payable  to  himintheeze- 
cution  of  the  trusts,  should  be  good  and  effectual  discharges  for  the  same ;  and  that 
the  person  to  whom  the  same  should  be  given,  should  not  afterwards  be  accountable 
for  any  loss,  misapplication,  or  non-application,  or  be  in  any  wise  obliged  to  see  to  the 
application,  of  the  money. 

It  was  then  declared,  that  Eden,  his  executors,  &c. ,  should  stand  possessed  of  the 
money  raised  by  such  sale  or  mortgage,  upon  trust,  first  to  pay  and  redeem  the 
[134]  eight  prior  annuities  previously  recited,  and  to  pay  all  sums  due  to  persons 
claiming  under  two  indentures  of  the  23d  of  July  1806,  and  the  1st  of  June  1808  ; 
and  also  to  pay  and  satisfy  all  annuitants,  judgment  creditors,  and  other  incumbrances 
afiecting  the  premises ;  and  out  of  the  residue  to  reimburse  himself  the  costs  and 
expenses  to  be  incurred  in  the  execution  of  the  trusts,  and  invest  the  surplus  in  his 
name,  in  the  purchase  of  stook  or  public  funds,  or  at  interest  on  government  or  real 
securities,  and  out  of  the  interest,  dividends,  and  uinual  produce,  or  the  principal, 
in  case  such  interest,  dividends,  and  annual  produce,  should  be  insufficient,  to  pay 
the  annuity  of  £155,  and  all  arrears  and  future  paymentsthereof ;  and  subject  thereto, 
should  stand  possessed  of  the  trust-monies  in  trust  for  the  Marquess. 

The  Marquess  also  assigned  to  Eden  the  pension  of  £5000,  to  hold  from  the  decease 
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of  the  Iftte  Duke,  for  the  life  of  the  Marquess,  upon  trust,  to  secure  the  annuity 
of  £155  ;  and  for  that  purpose  the  Marquess  appointed  Eden  his  attorney,  to  demaiui 
and  receive  the  pension  from  the  commissioners  of  the  post-office,  and  to  use  all 
other  means  for  the  recovery  of  the  same  ;  and  the  Marquess  and  Eden  appointed 
Withy  their  receiver  and  attorney,  to  collect  and  receive  the  rents  and  profits  of 
all  the  premises  thereby  demised  and  assigned,  with  various  powers  and  a  salary, 
upon  trust  to  secure  the  annuity ;  but  it  was  provided  that  the  receiver  was  not 
to  act  unless  the  annuity  should  be  in  arrear  for  six  calendar  months. 

The  deed  contained  covenants  by  the  Marquess,  tha-t  the  recited  lease  and  letters 
patent  were  good  and  subsisting ;  that  he  had  power  to  grant,  demise,  and  assign, 
the  estates,  with  the  timber,  and  the  pension ;  and  that  he  would,  at  his  own 
expense,  on  the  request  of  [115]  Eden,  execute  farther  assurances  of  the  estates, 
and  the  timber,  underwood,  and  fixtures,  during  the  residue  of  the  terms  then 
unexpired,  and  also  for  any  farther  terms,  not  exceeding  500  years,  which  the 
Marquess  might,  by  the  death  of  the  late  Duke  or  otherwise,  be  enabled  to  grant 
therein.  The  deed  contained  a  proviso  that  the  Marquess  might  repurchase  the 
annuity,  on  giving  seven  days*  notice  to  the  Plainti^,  and  paying  the  arrears,  and 
all  expenses  occasioned  by  non-payment,  and  the  sum  of  £1037,  155. 

The  memorial  stated,  that  the  sum  of  £999,  the  consideration  of  the  annuity, 
was  paid  to  the  Marquess,  out  of  which  he  immediately  paid  the  costs  of  praparmg 
and  perfecting  the  several  securities,  and  of  preparing  and  enroUine  a  memorial, 
pursuant  to  an  agreement  made  upon  the  treaty  tor  tlu  purchase  of  the  annuity. 

The  order  pronounced  on  the  motion  for  a  receiver  before  answer,  reported 
1  Svxins.  74,  was  as  follows :  "  His  Lordship  doth  order  that  it  be  referred 
to  Mr.  Jekyll,  one,  &c.,  to  appoint  a  proper  person  to  be  receiver  of  the  rents  and 
profits  of  the  capital  mansion-house  called  Blenheim  House,  and  the  park  called 
Woodstock  Park,  and  all  other  the  estates  and  premises  to  the  Defendant  the  Duke 
of  Marlborough  belonging,  and  mentioned  and  comprised  in  three  acts  of  parlia- 
ment in  the  pleadings  mentioned,  of  the  3d  and  5th  years  of  the  reign  of  her  late 
Majesty  Queen  Anne,  chapters  6,  3,  and  4  ;  hut  the  appointment  of  the  said  receiver 
is  not  to  afiect  prior  incumbrancers  upon  the  said  estates  and  premises,  who  may 
think  pro^r  to  take  possession  of  the  said  estates  and  premises,  by  virtue  of  the 
said  secunties  respectively ;  and  it  is  ordered  that  the  said  Master  do  also  allow 
to  such  person,  so  to  be  appointed,  a  salary  for  his  care  and  pains  therein,  he  first 
giving  security  [116]  to  he  allowed  of  by  the  said  Master,  and  taken  before  a  Master 
extraordinary  in  the  country,  if  there  shall  be  occasion,  duly  and  annually  to  account 
for  and  pay  what  he  shall  so  receive,  as  this  Court  has  hereby  directed,  and  shall 
liereafter  direct ;  and  the  Defendant,  the  Duke  of  Marlborough,  is  to  deliver  up 
the  possession  of  the  said  estates  and  premises  to  the  said  receiver  but  subject  aa 
hereinafter  mentioned  ;  and  the  tenants  of  the  said  estates  and  premises  are  also 
to  attorn  and  pay  their  rents  in  arrear  and  growing  due  to  such  receiver,  who  is 
to  be  at  liberty  to  let  and  set  the  said  estates,  with  the  approbation  of  the  said  Master, 
as  there  shall  be  occasion,  but  subject  also  as  hereinafter  mentioned ;  that  is  to 
say,  that  this  order  is  not  to  affect  or  extend  to  the  rents  and  profits  of  any  part 
of  the  said  estates  and  premises,  to  which  any  person  or  persons  are  entitled,  under 
any  execution  or  executions  executed,  nor  to  require  the  tenants  of  such  parts  of 
the  said  estates  and  premises  to  attorn,  nor  to  require  the  Defendant  the  Duke 
of  MarlboTough  to  defiver  possession  of  any  part  of  the  said  estates  and  premises, 
which  he  may  hold  as  tenant  under  any  person  or  persons  claiming  such  part  by 
virtue  of  any  execution  or  executions  executed  ;  and  it  is  ordered  that  the  said 
Master  do  inquire  what  incumbrances  there  are  affecting  the  said  estates  and 
premises,  and  also  into  the  priorities  thereof  re«pectively ;  for  the  better  discovery 
whereof  the  parties  are  to  produce  before  the  Master,  upon  oath,  all  deeds,  &c., 
and  to  be  examined  upon  interrogatories  as  the  said  Master  shall  direct ;  and  it 
is  ordered  that  the  person  so  to  be  appointed  receiver  as  aforesaid,  do,  out  of  the 
rents  and  profits  so  to  be  received  by  nim,  keep  down  the  interest  and  payments 
in  respect  of  the  said  incumbrances,  according  to  their  priorities,  and  pay  the 
balances  thereof,  which  shall  be  from  time  to  time  reported  due  from  him,  into  the 
bank,  with  the  privity  of  the  accountant^neral,  to  be  there  placed  to  the  credit 
[117]  of  this  cause,  subject  to  the  farther  order  of  this  Court ;  and  his  Lordship 
doth  not  think  fit  to  make  any  order  as  to  the  appointment  of  a  receiver  of  the 
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pension  of  £5000  in  the  pleadings  mentioned."   5th  March  1818.  Beg<  Lib. 
1817,  fol.  873. 

By  amendment  under  an  order  dated  the  7th  of  March  1818,  the  judgment 
creditors  were  made  defendants.  The  amended  bill  prayed  an  account  of  the  arrears 
of  the  annuity  ;  that  the  amount  might  be  raised,  and  the  future  f^yments  secured, 
by  sale  or  mortgage  of  the  states  and  premises  comprised  in  the  indenture  of  Slst 
March  1811,  for  the  terms  thereby  assigned,  or  for  any  further  or  renewed  term 
or  interest  therein  since  acquired  by  the  Duke  of  Marlborough,  or  in  trust  for  him. 
or  by  felling  timber,  or  cutting  underwood,  or  sale  of  fixtures  thereon,  or  other- 
wise, and  out  of  the  pension  of  £5000  ;  a  reference  to  inquire  what  incumbrances 
affected  the  estates,  and  their  priorities,  and  what  was  due  thereon  respectively ; 
that  the  plaintiff's  annuity  mignt  be  decreed  to  be  paid  according  to  its  priority, 
and  in  preference  to  the  alleged  mortgage,  to  the  defendants  mortgagees ;  and 
that  the  judgments  obtained  by  the  other  Defendants  against  the  DuKe,  might  be 
declared  void  against  the  Plaintiff,  and  the  other  creditors  of  the  Duke,  and  that 
the  defendants  might  be  decreed  to  deliver  up  possession  of  the  estates  recovered 
by  such  judgments,  and  that  an  account  might  be  taken  of  the  rents  and  profits 
of  the  estates  comprised  in  the  indenture  of  March  1811,  received  by  the  said  Defend- 
ants, and  that  the  same  might  be  applied  in  payment  of  the  plaintiff's  annuity, 
and  of  the  other  incumbrances  affectmg  the  estates,  according  to  their  priorities ; 
that  a  receiver  might  be  appointed  to  collect  the  rents  and  profits  of  the  estates 
and  the  pension ;  and  that  in  the  meantime  the  Duke  be  restrained  by  injunction 
from  felling  timber,  or  cutting  underwood  [118]  or  selling  fixtures  upon  the  premises 
comprised  in  the  indenture  of  March  1811. 

June  22.  On  this  day  the  plaintiff  moved,  that  the  order  for  the  receiver  might 
be  varied,  and  extended  to  the  judgment  creditors. 

Mr.  Hart  and  Mr.  Seton,  in  support  of  the  motion. 

Mr.  Bell  and  Mr.  Houpell,  against  the  motion. 

The  Lord  Cfiancellor  [Eklon].  The  former  order  proceeds  on  the  principle 
of  not  affecting  the  rights  of  parties  not  before  the  Court.  The  judgment  creditors 
are  now  defen&nts ;  it  appears  that  their  judgments  are  subsequent  to  the  plaintiffs' 
annuity ;  mid  other  debts  may  be  suggested.  It  will  be  sufficient  to  e3q>unge 
so  much  of  the  order  as  excepts  them  from  its  operation.  I  cannot  order  a  judg' 
ment  creditor  in  possession  to  attorn. 

Mr.  Bell  and  Mr.  Roupell  then  applied  that  Mr.  Withy  might  be  declared  at 
liberty  to  propose  himself  as  receiver ;  on  the  ground  that,  in  the  annuity  deed, 
it  had  been  agreed  by  the  Plaintiff  and  the  Duke,  that  he  should  hold  that  office. 

The  Lord  Chancellor  [Eldon].  A  receiver  appointed  by  the  Court,  is  appointed 
on  behalf  of  all  parties,  not  of  the  Plaintiff,  or  of  one  Defendant  only.  {HuUhinson 
T.  Lord  Massareene,  2  Ball  &  Beat.  55.)  I  see  no  reason  for  releasing  Mr.  yiithy 
from  any  difficulties  which  prevent  his  appointment. 

[119]  The  following  order  was  pronounced.  "  23d  Jwtu  1818,  His  Lordship 
doth  order  that  so  much  of  the  order  made  in  this  cause  appointing  a  receiver, 
bearing  date  the  5th  day  of  March  last,  as  directs  that  such  order  is  not  to  effect 
or  extend  to  the  rents  and  profits  of  any  part  of  the  said  estates  and  premises  to 
which  any  person  or  persona  are  entitled,  under  any  execution  or  executions  executed, 
nor  to  require  the  tenants  of  such  parts  of  the  said  estates  and  premises,  to  attorn,  nor 
to  require  the  Defendant  the  Duke  of  Marlborough  to  deliver  possession  of  any 
part  of  the  said  estates  and  premises,  which  he  may  hold,  as  tenant  under  any  person 
or  persons  claiming  such  parts,  by  virtue  of  any  execution  or  executions  executed, 
be  expunged  ;  and  it  is  ordered  that  the  Defendant  the  Duke  of  Marlhorough  be 
restrained  by  the  injunction  of  this  Court,  from  felling  timber,  or  cutting  under- 
wood, or  selling  fixtures,  upon  the  estates  and  premises  comprised  in  the  indenture 
of  the  21st  day  of  March  1811,  in  the  pleadings  of  this  cause  mentioned,  until  the 
farther  order  of  this  Court."  Reg.  Lib.  A.  1817,  fol.  1537-1539. 

The  answer  of  the  Duke  submitted,  whether,  according  to  the  acts  of  parliament, 
the  estates  and  pension  comprised  therein  could  be  assigned  or  charged  with  the 
payment  of  any  sums  of  money  ;  and  whether  the  Plaintifi  ought  to  recover  bis 
annuity,  the  whole  consideration  not  having  been  paid  to  the  Duke,  inasmuch 
as  £87,  lis.  were  claimed  thereout  by  the  solicitor  of  the  Plaintiff,  for  preparing 
the  securities  for  the  annuity ;  and,  offering  to  pay  to  the  Plaintiff  the  prmcipal 
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money  advanced,  with  interest,  farther  Biibmitted  whether  an  account  ought  not 
to  be  taken  of  the  principal  actually  [120]  advanced  and  paid  by  the  Plaintifi  to 
the  Duke,  and  the  interest  due  thereon,  and  credit  to  be  given  to  the  Duke  for  the 
money  he  had  paid,  and  interest  thereon,  and  what  had  been  levied  by  distress. 
The  answer  also  stated,  that  persons  by  whom  judgments  had  been  entered  up 
against  the  Duke  were  his  bona  fide  creditors ;  and  declared  his  intention  to  fell 
timber,  and  out  underwood,  and  sell  fizturra,  on  the  premises  comprised  in  the 
indenture  of  the  2l8t  of  March  1811. 

April  3,  1819.  On  this  day,  the  Duke  having  previously  given  notice  of  a 
motion  to  discharge  the  receiver,  the  Plaintiff  moved  that  it  might  be  referred 
to  the  master  to  cause  a  survey  to  be  made,  under  the  direction  of  the  receiver, 
of  such  timber  and  other  trees,  and  also  the  underwood  standing  on  the  estate 
at  Blenheim  and  Woodstock  Park,  comprised  in  the  acts  of  parliament,  not  orna- 
mental to,  or  shelter  for,  the  mansion  called  Blenheim  House,  as  was  fit  and  proper 
to  be  felled,  for  the  purpose  of  having  the  same  felled  and  sold,  under  the  direction 
of  the  Court,  to  satisfy  to  the  Plaintiff  the  money  due  to  him,  pursuant  to  the  author- 
ity given  to  him  for  that  purpose  by  the  indenture  of  the  21st  of  March  1811. 

Mr.  Hari  and  Mr.  Seton,  in  support  of  the  motion,  insisted,  that  notwithstanding 
the  restraint  imposed  by  the  acts  of  parliament  on  his  right  of  alienation^  the  Duke 
was  entitled  to  fell  timber  on  the  estates.  The  Cfourt  has  already  decided  that  over 
the  estates,  the  Duke  possesses  a  power  of  alienation  as  against  himself  (2  Swans.  74) ; 
the  restraint  on  alienation  to  the  prejudice  of  his  successors  is  analogous  to  the 
restraint  imposed  by  [121]  the  statute  (11  H.  7,  c.  20)  on  women  seised  of  lands 
ex  provisione  viri ;  and  it  is  settled  both  at  law  and  in  equity,  that  such  tenants 
are  not  impeachable  of  waste,  and  that  timber  felled  by  them  is  their  own  absolute 
property.    (Williams  v.  Williams,  15  Ves.  419 ;  12  East,  209.) 

Sir  Arthur  Pigott,  Mr.  Wray,  and  Mr.  Hampson,  for  the  Duke,  in  opposition 
to  the  motion.  The  <»rder  sought  is  not  necessarily  consequential  on  the  appoint- 
ment of  a  receiver  ;  and  before  the  Court  proceeds  farther  in  execution  of  the  annuity 
deed  on  which  the  plaintiff's  claim  is  founded,  it  will  require  the  obvious  objections 
to  its  miHdtty  to  be  removed.  It  is  now  the  rule  of  this  Court,  that  a  ^rty  who 
seeks  its  interpontion  to  enforce  the  contract  of  an  heir  apparent  deahng  ror  his 
expectan<7,  shall  establish  the  adequacy  of  the  consideration,  and  the  generalfairness 
of  the  transaction.  The  Duke  has  assigned  his  reversionary  interest  to  secure  an 
annuity  of  £155  commencing  immediately,  and  continuii^  during  his  life,  for  a 
sum  of  £999.  His  answer  states  l^al  objections  to  the  validity  of  the  grant.  Peacode 
V.  Evans  (16  Ves.  512).    Gowland  v.  De  Faria  (17  Ves.  20). 

The  Lord  Chancellor  [Eldon].  Omitting  at  present  the  consideration  of  the 
particular  policy  oi  the  acts  of  parliament,  relative  to  these  estates,  this  case  may  be 
compared  to  the  common  case  of  a  marriage  settlement,  in  which  the  first  taker 
is  made  tenant  for  life  without  impeachment  of  waste,  and  with  powers  of  leasing, 
from  the  operation  which  are  excepted  the  mansion-house  and  park.  It  has  never 
been  held  that  such  an  exception  exempts  the  mansion  from  execution  either  at 
law  or  in  equity,  during  [122]  the  life  m  the  tenant  for  life.  More  special  words 
are  required  to  protect  the  life-estate  from  the  rights  of  creditors. 

After  reading  the  deed  under  which  the  Plaintiff  claims,  1  feel  a  strong  inclination 
not  to  interfere  in  this  case,  if  I  can  avoid  it.  The  nature  of  that  deed  has  not  yet 
been  sufficiently  unfolded  in  argument.  Supposing  that  I  was  right  in  appointing 
a  receiver,  a  question  remains,  whether  in  such  a  state  of  the  cause,  more  particularly, 
regard  being  had  to  the  nature  of  this  deed,  the  Court  will,  per  saltum,  enable  any 
one  to  cut  down  timber,  prior  to  a  decree  1 

The  deed,  after  reciting  the  acts  of  parliament,  a  lease  of  December  1808,  and  the 
will  of  Sarah  Duchess  of  Marlborough,  recites  the  title  of  the  Defendant  then 
Marquess  of  JBlandford  as  "  eldest  son  and  heir  apparent "  (in  that  very  character  he 
contracts),  of  "  George  Duke  of  Mtirlborough.''  T  do  not  mean  to  speak  positively, 
but  as  far  as  I  recollect,  the  mature  age  of  an  heir  apparent  dealing  for  his  reversion 
is  not  a  circumstance  that  divests  him  of  the  benefit  of  the  principle  which  prevails 
in  a  court  of  equity,  that  parties  dealing  with  him  for  his  expectancy,  must  show 
that  the  transaction  is  unexceptionable.  (Vide  2  Stoans.  143.)  The  consideration 
of  the  annuity  was  little  more  than  six  years'  purchase.  All  the  expenses  were  to 
be  paid  by  the  Marquess ;  and  he  executes  a  warrant  of  attorney  which,  though  as 
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a  peer  in  his  own  right  during  the  life'of  his  father,  his  person  was  protected,  would 
authorise  execution  against  all  his  property  real  or  personal,  even  not  comprised 
in  the  deed.  The  annuity  is  charged  on  the  estates  only  from  the  decease  of  the 
tlien  Duke  of  MarUtorought  nor  [123]  was  it  in  the  power  of  the  Marquess  to  charge 
them  sooner,  but  the  first  payment  is  to  be  made  on  the  21  st  of  J une  ensuing  the  date 
of  the  deed ;  so  that  the  Marquess  contracted  a  personal  obligation  to  pay  the 
annuity  from  that  day,  even  during  the  life  of  the  Duke,  the  estate  being  chargeable 
only,  as  alone  it  could  be  charged,  from  the  Duke's  death.  There  is  then  a  covenant 
or  agreement,  always  to  be  found  in  these  annuity  deeds,  that  if  the  annuity  should 
be  in  arrear  for  21  days,  the  Plaintiff  may  distrain  on  the  premises  charged.  That 
clause  is  in  terms,  a  covenant  by  which  the  present  Duke  ol  Marlborough,  there 
being  no  qualification  limiting  the  entry  only  to  the  period  after  the  death  of  the  late 
Duke,  would  have  been  liable  in  damages,  if  the  Plaintiff  could  not  have  entered 
during  the  life  of  the  late  Duke.  The  covenant,  authorising  entry  and  receipt  <A 
rents,  is  also  unqualified,  unless,  which  theCourt  would  labour  todo.itcan  bequalified 
by  construction ;  but,  in  terms,  neither  the  power  of  entry  to  distrain,  nor  the  power 
01  entry  for  perception  of  rents  and  prt^ts.  is  qualified  by  restriction  to  the  period 
after  tne  death  of  the  late  duke.  Then  follows  a  personal  covenant  for  payment 
of  the  annuity,  and  for  appearance  at  insurance-offices,  to  enable  the  Plaintiff  to 
insure  the  Duke's  life,  ana  for  payment  of  the  increased  expenses  of  insurance 
consequent  on  his  going  abroad. 

The  annuity  is  next  secured  by  a  demise  to  Eden,  a  demise  which,  undoubtedly, 
in  general  words,  includes  woods ;  but  one  question  to  be  considered  here  will  be, 
whether,  as  by  that  demise  the  lessee  is  not  unimpeachable  of  waste,  he  could  touch 
the  woods  at  all  1  It  is  worthy  of  consideration  whether,  under  a  demise  of  all 
lands,  woods,  tenements,  &c.,  without  woc6b  ex-[12^pre88ly  protecting  the  lessee 
'from  impeachment  of  waste,  the  lessee  has  any  estate  which  entitles  nim  to  cut 
timber  1  It  is  a  question  of  law  whether,  if  the  estate  is  granted  not  without  impeach- 
ment of  waste,  the  declaration  of  trust  can  so  alter  the  estate  as  to  give  a  right  to 
cut  timber  by  virtue  of  the  estate  ?  The  title  created  by  the  demise,  whatever  it 
may  be,  is  on  the  trust  the  declaration  of  which  follows ;  and  the  question  would 
be,  whether,  if  there  is  a  declaration  of  trust  which  authorises  the  lessee  to  cut  timber, 
which  his  interest  in  the  estate  would  not  authorise,  that  can  amount  to  more  than 
agreement  that  the  lessee  shall  enter  and  cut  timber  ?  And  whether  this  Court 
will  execute  that  agreement  t  And  farther,  whether  it  will  give  a  power  of  entry 
for  that  purpose  prior  to  the  decree  1  The  declaration  of  trust  in  this  deed  requires 
particular  attention  from  a  court  of  equity.    (See  the  clause,  2  Swans.  112-114.) 

With  reference  to  this  declaration  it  is  to  be  considered,  as  I  before  mentioned, 
whether  by  virtue  of  a  demise  which  is  itself  not  unimpeachable  of  waste,  there  is 
any  power  to  cut  timber,  or  whether  that  power  being  given  by  agreement,  contained 
in  a  declaration  of  trust,  the  power  rests  in  any  thing  but  agreement  t  Whether 
it  arises  from  interest  in  the  estate,  without  any  such  declaration ;  or  arising  out 
of  the  agreement,  beyond  what  would  arise  from  the  nature  of  the  estate,  it  amounts 
to  any  thing  more  than  covenant  and  agreement  1  Other  powers  are  given  in  the 
event  of  an  arrear  of  the  annuity  during  three  months  {vide  2  Swans.  110)  ;  most 
extensive  powers ;  though  I  do  not  mean  to  sa^  that,  in  that  respect,  this  deed 
proceeds  beyond  annuity  deeds  in  general ;  which  is  nearly  impossible.  Eden  is 
then  directed  to  stand  possessed  of  the  money  raised  by  the  [125]  means  provided, 
in  trust  to  pay  eight  annuities  mentioned,  and  all  persons  claiming  under  two  deeds 
referred  to ;  so  that  there  may  be  many  annuitants  and  judgment  creditors  not  there 
specified,  and  for  that  reason  not  parties,  and,  with  respect  to  vhom,  thei'efore, 
there  must  be  inquiry. 

The  result  of  these  powers  appears  to  be,  that  in  the  event  of  the  arrear  of  the 
annuity  for  a  specified  period,  it  was  competent  to  Eden  to  sell  all  these  estates,  for 
the  terms  comprised  in  the  deed,  to  convert  them  into  money,  and  after  satisfaction 
of  the  incumbrances,  to  invest  the  surplus  in  stock  ;  and  thus  to  give  to  the  Duke 
of  Marlborough  a  personal  interest  in  that  fund,  as  contradistinguished  from  the 
real  interest  which  he  had  in  some  of  these  estates,  and  in  the  timber. 

There  follow,  an  assignment  of  the  pension  of  £5000  on  the  same  trust ;  a  proviso 
for  redemption ;  and  an  appnntment  of  Mr<  Wt<Ay  as  receiver  and  attorney,  with 
very  large  powers. 
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One  <A  the  first  questions,  In  such  a  case  will  be,  whether  it  is  so  clear,  on  any 
motion  that  can  be  made  in  a  court  of  equity,  considering  the  parties  to  this  instru- 
ment, and  its  provisions,  that  there  must  finally  be  a  decree  to  carry  it  into  execution, 
that  the  Court  will  anticipate,  by  giving  before  decree,  the  relief  which,  if  the  Plaintifi 
is  entitled  to  relief,  may  then  be  given  1  Or,  considering  all  the  provisions  made 
by  the  grantor,  and  for  persons  who  are  not  parties,  and  the  fact  that  the  demise 
not  only  authorises  the  trustee  to  strip  the  estate  cd  all  timber,  but  when  entry  is 
made  under  the  term,  the  entry  is  not  to  continue  merely  until  the  arrears  of  the 
annuity  are  paid,  but  gives  an  unlimit^  [126]  power  over  the  whole  property,  to 
sell  it  absolutely,  and  convert  it  into  a  pecuniary  interest,  or  to  keep  possession  of 
it,  subject  to  the  interests  which  that  possesEdon  would  create ;  whether  it  is  so  clear 
that  the  Plaintiff  will  eventually  be  entitled  to  relief,  that  when  there  is  nothing 
more  than  yet  appears  to  enable  the  Court  to  decide,  it  would  be  fit  now  to  give 
the  relief  which  the  Plaintiff  seeks,  even  if  it  wotild  be  fit  that  on  a  decree  relief 
should  be  given  1   The  case  certainly  must  be  considered  in  that  view. 

The  present  motion  raises  two  questions ;  whether  the  receiver  is  the  person 
whom  the  Court  will  entrust  with  this  duty  in  relation  to  the  timber  1  And,  a 
question ineffectpreliminaryto  the  former,  whether  the  receiver  should  be  continued  1 
If  he  is  not  continued,  he  cannot  be  the  proper  person.  The  fittest  motion,  therefore, 
to  be  first  heard,  is  that  for  discharging  the  receiver. 

In  appointing  the  receiver  1  proceeded  on  these  grounds.  Looking  st  these  several 
acts  of  parliament,  it  did  not  occur  to  me  that  the  pension  act  bore  much  on  the  other 
act&  I  might  be  too  hasty  in  that  opinion.  The  first  Duke  was  at  one  time  tenant 
in  fee  of  this  property  ;  in  order  to  settle  it  on  his  posterity,  and  with  large  aids  from 
the  public  (a  circumstance  material  in  reference  to  the  policy  imputable  to  the  acts), 
the  firat  Duke  reduced  himself  to  the  condition  of  tenant  for  life  without  impeach- 
ment of  waste,  and  it  appeared  to  me  therefore,  that,  he  might  cut  ail  timber  which 
a  tenant  for  life  without  impeachment  of  waste  might  cut;  and  I  thought  it  impossible 
to  hold  that  what  a  tenant  for  life  might  do,  could  not  be  done  by  a  tenant  in  tail 
under  the  same  settlement.  With  [127]  respect  to  the  leasing  powers,  I  reasoned 
in  this  way,  considering  this  as  the  settlement  of  an  estate  not  public  property. 
It  is  familiar  that  the  estates  oi  the  first  nobility  in  the  kingdom  are  limited  to  them 
for  life,  with  powers  of  leasing  oi  all  natures  required,  but  with  an  express  exception 
from  those  geiwral  powers,  declaring  that  they  shall  not  be  at  liberty  to  lease,  beyond 
a  very  limited  time,  any  of  the  mansion-houses  or  parks ;  but  the  only  inference 
that  X  have  ever  known  drawn,  in  the  administration  of  justice,  from  the  existence 
of  such  a  limitation  of  the  power  is,  that  a  lease  which  exceeds  the  power  is  void ; 
I  never  knew  that  it  was  not  competent  to  the  tenant  for  life  by  deed  to  charge  his 
life  estate  in  those  premises  which  were  excepted  from  his  general  leasing  powers, 
or  that  he  could  protect  them  against  execution.  No  one  ever  contended  that, 
because  those  portions  of  the  property  were  exempted  from  the  leasing  powers 
they  were,  therefore,  protected  from  the  claims  of  creditors.  A  tenant  for  fife  without 
more,  possesses  apower  of  leasing  arising  out  of  his  estate,  and  determining,  therefore, 
with  his  Ufe.  The  leasing  powers  in  a  common  settlement,  prescribing  a  limited 
term,  rent,  &c,  will  not  affect  the  power  incident  to  the  estate  of  the  tenant  for  life, 
to  lease  during  his  life,  aa  he  pleases. 

In  this  case  there  have  been  executions  against  the  life-estate  of  the  Buke  of 
Marlborough  ;  if  so,  then  by  analogy,  this  Court  will  put  a  receiver  in  possession, 
where  the  claim  is  equitable  not  legal ;  and  if  in  the  acts  of  parliament  there  is 
sufficient  to  prevent  the  application  of  the  law  in  the  manner  which  I  now  state, 
it  had  escaped  me.  If  there  were  two  judgment  creditors  who,  under  the  opinion 
of  the  Court  of  King's  Bench,  had  each  of  them  extended  a  moiety  of  Blenheim 
House,  and  by  their  judgments  could  obtain  possession,  it  ap-£l28]-p6ared  to  me 
that  either  that  Court  was  wrong,  or  Blenheim  House  must  be  subject  to  be  taken 
by  the  Duke's  creditors  in  equity  as  well  as  at  law  ;  there  could  be  no  more  reason 
why  it  should  not  be  taken  under  on  equitable,  than  under  a  l^al,  charge.  The 
case  must  be  argued  on  the  ground  that  there  is  no  distinction  in  principle,  sup- 
posing no  objection  to  arise  to  the  claim  of  the  equitable  creditor  from  the  nature 
of  his  contract,  aa  a  dealing  with  an  heir  apparent. 

April  6.  Sir  Arthur  Piggott,  Mr.  Ifray,  and  Mr.  Hampsanf  in  support  of  the 
motion  to  discharge  the  receiver. 
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The  Duke  is  himself  not  entitled  to  fell  timber.  On  an  information  and  bill 
filed  by  the  Attorney-General,  and  persons  having  reversionary  interests  in  the 
estates,  against  the  Duke,  the  Vice-Chancellor  has  granted  an  injunction  to  restrain 
the  Duke  from  cutting  timber,  on  the  principle  that  the  power  to  commit  waste, 
though  incident  to  the  estate  of  a  tenant  in  tail,  would  be  inconsistent  with  the 
intention  the  legislature  has  declared  for  the  security  of  this  property.  {The  Attorney 
General  t.  The  Duke  of  Marlborough,  3  Madd.  498.)  By  the  express  provisions 
of  the  act,  the  Duke  cannot  bar  the  descent ;  by  the  judicial  construction  of  those 
provisions,  he  cannot  commit  waste ;  upon  what  principle  can  the  receiver,  the 
agent  of  this  annuitant,  claim  rights  which,  even  if  so  disposed,  the  Duke  could 
not  execute  ?  The  effect  of  this  order  will  be  to  place  the  receiver  in  possession 
of  the  estate,  which  the  legislature  has  expressly  provided  for  the  enjoyment  of  the 
Duke  and  his  posterity.  If  the  tenor  of  the  acts  of  parliament  had  [129]  been  fully 
stated  to  the  court,  no  receiver  would  have  been  appointed.  {Note :  In  addition  to 
the  statutes  cited  on  the  former  argument,  the  counsel  for  the  Duke  now  referred 
to  Stat.  1  Geo.  1,  stat.  2,  c.  12,  s.  34.)  It  is  true,  that  at  the  date  of  the  limitation 
of  the  estates  by  those  acts,  the  fee  simple  had  been  alreadjr  conveyed  to  the  Duke 
of  Marlborough,  by  a  former  grant  from  the  crown,  and  m  the  creation  of  those 
limitations,  therefore,  the  estate  moved  from  him ;  but  at  that  time,  the  mansion 
of  Blenheim,  with  its  magnificent  fixtures  and  gardens  was  not  in  existence ;  the 
mansion  was  built  and  the  gardens  were  formed  by  the  national  bounty  ;  in  these 
consists  the  value  of  the  property  ;  and  they  were  the  gift  of  the  crown  and  parlia- 
ment, designed  for  the  personal  enjoyment  of  the  Duke  and  his  posterity,  the  posses- 
sion of  which  should  be  inseparably  annexed  to  the  descent  of  the  title. 

If  this  estate  descended  to  an  heir  female  of  the  Duke,  her  husband  would  not  be 
tenant  by  the  curtesy,  nor  would  a  Duchess  dowager  be  entitled  to  dower. 

The  estate  was  conferred  and  embellished  as  a  durable  monument  of  the  achieve- 
ments of  the  Duke ;  and  the  crown,  representing  the  public,  is  interested  in  its 
preservation,  by  analogy  to  the  legal  principle  which  protects  the  right  of  the  heir 
m  monuments  erected  to  the  honour  of  his  ancestor,  even  against  the  owner  of  the 
ground  on  which  they  stand.   {Co.  Litt.  fol.  18  b,  and  the  oases  cited  in  the  notes.) 

The  Lord  Chancellor  [Eldon].  To  what  extent  is  that  argument  urged  1  Neither 
the  receiver  nor  any  creditor  could  dismantle  the  property,  [130]  oi*  exercise  over 
it  any  other  power  than  the  Duke  possessed. 

For  the  motion  to  discharge  the  receiver, 

The  Duke  is  not  at  liberty  so  to  alien  the  estate  as  to  exclude  himself  from  residing 
there. 

Mr.  Hart  uid  Mr.  Seton  for  the  Plaintiff,  Mr.  Wetherell  and  Mr.  Tinney  for  prior 
incumbrancers,  against  the  motion  to  discharge  the  receiver. 

The  contract  is  not  a  dealing  with  an  heir  for  his  expectancy  ;  it  is  not  rever- 
sionary, but  immediate.  A  present  personal  security  cannot  be  vitiated  by  the 
provision  of  a  future  auxiliary  fund,  when  the  grantor  shall  obtain  by  possession. 
At  least  the  judgment  is  valid ;  it  was  never  pretended  that  a  judgment  is  void 
because  the  person  against  whom  it  has  been  entered  happens  to  be  an  expectant 
heir.  The  principles  established  by  Gowland  v.  De  Faria  (17  Ves.  20),  and  the 
cases  of  that  class,  are  confined  to  sales,  and  have  never  been  extended  to  mere 
securities.  The  principle  of  those  decisions  only  imposes  an  obligation  to  prove 
the  fairness  of  the  transaction ;  the  plaintiff  has  given  that  proof.  In  all  those 
instances,  the  whole  contract  has  been  rescinded ;  but  here  only  part  of  the  pro- 
perty assigned  was  reversionary ;  can  the  court  rescind  the  whole  contract,  in 
order  to  protect  a  part  of  the  property  t  At  the  utmost,  the  Duke  can  be  relieved 
against  the  deed  only  on  payment  of  principal,  interest,  and  costs.  If  ever  the 
court  would  interpose  b^  the  appointment  of  a  receiver  before  a  decree,  it  is  in  a 
case  like  this,  in  which  ihe  owner  of  the  estate,  who  contends  that  he  possesses  no 
power  of  alienation,  has  undertaken  to  [131]  alien  it,  and  has  given  possession  to 
judgment  creditors  ;  and  here  denying  his  right  to  grant  an  authority  to  cut  timber, 
has  pledged  himself,  by  an  appeal  from  the  judgment  of  the  Vice-Chancellor,  to 
assert  that  right. 

The  deeds  under  which  the  incumbrancers  prior  to  the  Plaintiff  claim,  provide  for 
them  the  same  remedies  by  sale  of  timber  and  otherwise,  to  which  the  TIaintii!  is 
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entitled,  and  no  objection  therefore  arises  from  those  benefits  reserved  by  the  Plain- 
tiff's annuity-deed  to  persons  not  parties  to  it,  for  whom  they  were  already  secured. 

The  licence  to  cut  timber  gives  the  same  right  as  if  the  term  had  been  expressly 
created  without  impeachment  of  waste.  At  common  law  a  lessee  for  years  was 
entitled  to  commit  waste ;  since  the  statute  of  Marlebridget  which  restrains  his 
right,  the  proper  mode  of  exempting  him  from  the  restriction  in  the  statute,  is  a 
licence.(l)  In  Comyn's  Digest  (Waste  (c.  5))  it  is  distinctly  stated,  on  the  authority 
of  a  case  in  W.  Jones  {Bratf  v.  Tracy,  W,  Jones^  61.  See  liudigate'g  case.  Moor,  72 
Dal.  72,  and  QUI  r.  Pvador^  Gary,  90),  that  "  if  tenant  for  life  without  impeach- 
ment, leases  for  years,  waste  does  not  lie  against  the  lessee  for  years ;  for  hiB  estate 
is  derived  from  him  who  was  dinrunishable." 

[132]  The  Lord  Chancellor  [Eldon].  The  question  whether  the  Duke  can  alien 
Blenheim  House,  must  be  the  same  at  law  and  in  equity.  When  I  found  that 
judgment  creditors  had  extended  it  by  elegits,  I  felt  a  difficulty  in  denying  a  like 
relief  to  equitable  creditors.  It  may  be  a  question  whether  those  who  assert  that 
there  is  neither  legal  nor  equitable  right  to  take  possession  of  this  property,  should 
not  make  application  to  the  Court  which  has  issued  those  executions  t  but  while 
courts  of  law  hold,  that  Blenheim  House  may  be  taken  on  legal  execution,  courts 
of  equity  cannot  consiBtently  hold,  that  it  is  not  to  be  taken  on  equitable  execution. 
With  respect  to  waste,  the  first  Duke  of  Marlborough  was  tenant  for  life,  eniressly 
without  impeachment  of  waste ;  and  it  woukl  be  very  difficult  to  contend  that 
those  who  succeed  him,  being  tenants  in  tail,  have  a  less  right ;  but  the  power  of 
alienation  over  this  estate  must  depend  on  the  legal  construction  of  the  acts  of  parlia- 
ment, and  ought  to  be  determined  in  a  court  of  law.  On  the  policy  of  those  acts, 
this  must  be  argued  as  a  case  in  which  the  legislature,  intending  wholly  to  prevent 
alienation,  has  forbidden  some  modes  of  alienation,  and  made  no  mention  of  others. 
That  is  a  singularity  in  this  qumtion. 

April  8.  The  Lord  Chancellor  [Eldon].  If  this  case  is  to  be  decided  on  that 
policy,  which  is  acknowledged  only  in  courts  of  equity,  the  poliov  extending  a 
pecuuar  protection  to  heirs,  it  is  purely  a  question  of  equity ;  if,  on  the  other  hand. 
It  is  to  be  decided  on  the  construction  of  uie  acts  of  parliament,  and  it  is  insisted 
that  under  that  construction  no  creditors  can  lay  hold  of  Blmheim  House,  even 
during  the  [133]  life  of  the  Duke,  so  as  to  exclude  him,  and  prevent  his  excluding 
them  if  he  thinks  proper,  that  is  a  legal  question  ;  and  the  difficulty  under  which 
the  Duke  there  labours,  is,  that  the  case  is  presented  to  me,  when  two  judgment 
creditors,  by  virtue  of  their  judgments,  have  taken  possession  of  the  house  and 
park. 

No  motion  is  made  in  the  cause  to  which  the  Attorney-General  is  a  party,  but 
the  point  at  issue  is  simply  this,  whether  I  ought  to  discharge  the  receiver  1  That 
depends  first,  on  the  question  whether  he  ought  to  have  been  appointed,  regard 
bemg  had  to  the  nature  of  the  plaintiff's  claim  and  the  nature  of  the  Duke's  estate  1 
If  the  nature  of  the  estate  is  to  be  considered  as  to  the  question  whether  an  equitable 
execution  can  be  levied,  if  I  may  use  that  expression,  against  the  house  and  park, 
that  may  be  properly  argued  here  on  principles  peculiar  to  a  court  of  equity  ;  but 
the  question  on  tne  meaning  of  the  acts  of  parliament  is  a  legal  question,  and  I  have 
no  concern  with  that  except  to  take  the  opinion  of  a  court  of  law,  unless  there  are 
equitable  grounds  for  protecting  the  Duke,  not  as  heir  apparent,  but  as  Duke  of 
Marlborough.  The  construction  of  the  acts  must  be  the  same  in  courts  of  law 
and  equity,  but  there  may  be  a  peculiar  principle  which  this  Court  will  apply  to  the 
acts,  though  it  agrees  in  the  construction  with  the  court  of  law. 

The  pomt  at  Taw  arises  on  this  very  deed  ;  for  the  question  would  be,  whether 
any  estate  passed  at  law  by  virtue  of  the  demise  t  If  it  is  determinable  with  the 
Du^*s  life,  still  the  point  would  arise,  because  it  is  contended  that  the  Duke  cannot 
exclude  himself  from  the  possession  of  the  estate.  The  question  is,  whether  these 
statutes,  by  imposing  express  restraints  on  alienation,  have  destroyed  all  the  implied 
incidents  of  the  [13^  life-estate  1  It  has  been  insisted  before  me,  that  the  Duke 
could  not,  by  his  own  act  put  into  possession  of  these  estates,  any  person  whom  he 
could  not  remove  at  his  pleasure. — A  strong  proposition. 

It  is  argued  also,  that  the  receiver  ought  to  be  discharged,  because  if  this  were 
the  case  of  an  ordinary  tenant  for  life,  not  under  the  restraints  which  aSect  the 
Doke,  the  deed  is  such  as  this  Court  would  not  enforce.   There  is  another  view  in 
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which  I  put  it,  that  if  the  receiver  is  appointed  at  all,  it  must  be  becauBe  Eden  or 
the  Plaintiff  (which  is  the  same  thing),  has  an  estate  created  for  500  years,  if  the 
Duke  should  so  long  live  ;  but  if,  according  to  the  true  intent  and  meaning  of  the 
acts,  the  Duke  could  not  demise  the  estates,  as  by  this  deed  he  has  attempted  to  demise 
them,  his  incapacity  must  exist  at  law,  as  well  as  in  equity,  and  ought  to  be  eetab- 
lished  before  uie  receiver  is  discharged. 

It  has  been  dedded  in  this  court,  that  the  grantor  of  an  annuity  void  by  the 
annuity  act,  may  come  here,  and  have  the  annuity  deed  delivered  up,  without  re- 
paying the  consideration- money,  though  that  is  recoverable  at  law ;  (9)  but  he 
cannot  obtain  relief  on  those  terms,  after  he  has,  by  his  bill  or  answer,  submitted 
to  repay  the  consideration,  as  in  Doctor  Battine's  case ;  the  annuitant  then  is 
entitled  to  be  repaid,  not  under  his  judgment,  but  under  the  grantor's  submission. 

When  this  case  originally  came  before  me,  I  collected  that  the  annuity  was 
granted  to  the  Plaintiff  for  the  life  of  the  Duke  of  Marlborough,  and  could  not  be 
charged  on  the  estate  of  the  late  Duke,  of  which  he  was  tenant  in  tail,  bo  as  to  inforce 
immediate  payment  [136]  out  of  Blenheim  House,  but  might  be  so  charged  on 
VfhUe  Knights.  Accordmgly,  the  annuity  is  ^tinted  to  issue  out  of  White  Knights^ 
from  the  date  of  the  deed,  and  out  of  Bunheim  Houae  from  the  death  of  the  late 
duke.  It  was  stated  to  me,  according  to  the  uncontroverted  fact,  that  two  creditors 
had.  under  elegits,  extended  moieties  of  Blenheim  House  and  Park  ;  snd  were  then 
in  possession ;  the  question  then  made  was,  whether  this  annuity  could  foe  considered 
as  well  charged  on  the  different  subjects  on  which  the  deed  purported  to  charge  it  1 
Independently  on  the  effect  of  other  parts  of  the  instruments,  and  of  the  acts  of 
parliament,  it  is  impossible  to  say,  that  it  could  not  foe  charged  on  White  Knights 
immediately,  and  on  Blenheim  House,  from  the  death  of  the  late  Duke,  unless  pre- 
vented by  the  principle  of  policy  appUed  by  this  court  to  persons  in  the  situation  of 
expectant  heirs.  The  question  was  in  some  measure  discussed,  whether  the  Duke 
of  Marlborough  could  charge  the  property  with  an  annuity  for  his  life  'i 

I  considered  it  thus ;  the  acts  had  made  the  first  Duke  tenant  for  life,  without 
impeachment  of  waste,  and  the  succeeding  Dukes  tenants  in  tail  (I  am  aware  of 
the  difficulties  in  reference  to  tenancy  by  curtesy  and  in  dower),  and  had  expressly 
restrained  the  Duke  from  granting  leases  beyond  twenty-one  years,  and  expressly 
excluded  from  that  power,  Blenheim  House  and  the  Park  of  Woodstock.(2)  The 
first  Duke,  being  tenant  for  [136]  hfe  without  impeachment  of  waste,  it  was  clear, 
independently  on  the  question  of  equitable  waste,  might  cut  timber ;  and  it  was 
difficult  to  contend  that  a  tenant  in  tail  under  the  act,  had  not  equal  powers  with  a 
tenant  for  Ufe  without  impeachment  of  waste ;  it  was  clear  too,  that  unless  there 
wab  something;  in  the  act  which  required  me  to  put  on  it  a  construction  different 
from  that  which  pi*evails  in  the  ordinary  cases  of  settlements  of  great  estates,  the 
leasing  power  in  which,  and  the  exclusion  of  the  mansion-house  and  park,  are 
almost  in  words  embodied  in  this  act,  it  would  be  quite  a  new  idea  that,  because  the 
tenants  for  life  oould  not  make  a  leaae  to  bind  those  who  succeed  them,  except  in 
the  termb  prescribed,  and  could  not  lease  the  mansion-hoase  or  other  excluded 
places,  beyond  th<dr  own  lives,  it  was  to  be  contended,  from  an  instrument  of  such  a 
nature,  that  the  rights  which  a  tenant  for  life  had,  as  incident  to  his  estate,  were 
not  existing,  though  not  affected  by  the  terms  of  the  instrument.  The  ordinary 
rules  are  applicable  to  estates  granted  by  the  crown  itself,  for  the  maintenance  of 
dignities,  with  reversion  in  the  crown,  which  therefore  cannot  be  barred,  f  never 
heard  that  persons  to  whom  such  grants  have  been  made,  have  not,  during  their 
lives,  the  usual  incidents  to  their  estates ;  or  that  their  creditors  could  not  take 
them  in  execution.  It  had  escaped  me  if  the  pension-act,  which  I  read,  bore  on  this 
question.  When,  therefore,  it  has  been  argued,  not  only  that  we  are  to  look  to, 
the  policy  of  this  court  with  regard  to  expectant  heirs,  but  that  these  acts  are 
[1371  ^  oe  construed  at  law  ana  in  equity,  with  reference  to  a  peculiar  purpose 
of  the  legislature,  that  is  a  question  the  determination  of  which,  I  have  considered, 
must  probably  be  the  same  at  law  and  in  equity  ;  and  if  the  present  motion  is  to 
turn  on  the  point,  whether  the  Duke  of  Marlborough  can  grant  these  incumbrances 
by  virtue  of  nis  estate,  supposing  it  to  be  an  estate  for  life  without  impeachment  of 
waste,  or  whether  the  incidents  to  an  estate  for  life  are  taken  away,  as  well  as  the 
other  restraints  imposed,  it  would  be  the  duty  of  this  court  first  to  hear  the  decision 
of  a  court  of  law.   If  that  question  was  decided,  another  circumstance  requiring 
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observation  is,  the  difficulty  attending  the  policy  of  the  acts  (in  addition  to  the  pro- 
tection with  which  we  surround  expectant  heirs  in  this  court),  on  the  argument 
that  the  legislature  in  passing  them,  contemplated  restraints  beyond  that  variety 
which  theyliave  specified ;  that,  the  legislature  having  considered  what  acts  tenants 
in  tail  mi^ht,  and  what  they  might  not,  perform,  and  therefore  what  restraints 
should  be  imposed,  and  having  expressly  imposed  some  restraints,  the  court  is  called 
on  to  say,  what  restraints  are  to  be  implied,  from  statutes  thus  expressly  imposing 
some,  and  not  imposing  others.  On  that  question  I  shall  observe  only,  that  it 
furnishes  a  great  deal  of  argument. 

Another  point  requires  more  consideration  ;  namely,  whether,  without  advert- 
ing to  the  acts  of  parliament,  this  is  a  case  in  which  the  court  should  have  granted 
a  receiver  ?  The  rule  I  take  to  be,  that  the  court  will  on  motion  appoint  a  receiver 
for  an  equitable  creditor,  or  a  person  having  an  equitable  estate,  without  prejudice 
to  jwrsons  who  have  prior  estates  :  in  this  sense,  without  prejudice  to  persona  having 
prior  legal  estates,  that  it  will  not  prevent  their  proce^ings  to  obtain  possession, 
[138]  ^  (bey  think  proper ;  (3)  and  with  regard  to  persons  having  prior  equitable 
estates,  the  court  takes  care  in  appointing  a  receiver  not  to  disturb  prior  equities, 
and  for  that  purpose  directs  inquiries  to  determine  priorities  among  equitable 
incumbrancers ;  permitting  legal  creditors  to  act  against  the  estates  at  law,  and 
settling  the  prionties  of  equitable  creditors.  Provided  it  is  satisfied,  in  that  stage 
of  the  cause,  that  the  relief  prayed  by  the  bill,  will  be  given  when  a  decree  is  pro- 
nounced, the  Court  will  not  expose  parties  claiming  that  relief,  to  the  danger  of 
losing  the  rents  by  not  appointing  a  receiver  of  an  estate,  on  which  it  is  admitted 
they  cannot  enter.(4)  The  question  then  will  be,  whether,  considering  the  provisions 
of  this  deed,  the  Court,  in  the  present  stage  of  the  cause,  is  to  interpose  by  the 
appointment  of  a  receiver  1  That  may  be  put  thus,  whether  it  is  suflSciently  clear 
that  the  Court  will,  on  the  hearing,  lend  its  aid  to  a  plaintiff  such  as  the  present  1 

The  grant  of  the  annuity  first  recognizes  in  the  Duke,  then  Marquess  of  Bland- 
ford,  the  character  to  which  this  Court  applies,  what  it  calls  its  policy,  that  is,  the 
[139]  character  of  eldest  son  and  heir  at  law.  Beyond  doubt  he  is  dealing  for  his 
expectancy  and  reversion,  because  he  is  dealing  for  what  the  legislature  endeavoured 
to  annex  to  the  dignities  of  which  he  was  expectant  heir.  Feeling,  as  I  profess  to 
feel,  that  in  many  cases  those  who  obtain  relief  from  their  annuities,  have  really 
taken  as  much  advantage  of  the  annuitants  as  those  annuitants  have  taken  of  them, 

1  must  still  admit  it  to  be  clearly  established,  that,  if  a  person  has  dealt  with  an  heir 
apparent,  for  interests  of  which  he  is  not  in  present  possession,  this  court  extends  to 
the  heir  the  benefit  of  this  principle,  with  reference  to  those  so  dealing  with  him, 
that  it  does  not  rest  on  him  to  shew  that  the  bargain  was  unreasonable  and 
improvident,  but  on  them  to  shew  that  it  was  reasonable.  (5)  The  mere  fact  that 
[140]  ^be  annuity  was  bought  at  six  years'  purchase,  cannot  render  the  grant  im- 
provident :  many  annuities  purchased  [141]  at  that  price,  have  not  been  set  aside. 
Whatever  may  be  the  estimated  value  in  the  tables,  where,  I  understand, 
[142]  fifteen  years'  purchase  are  allowed,  I  believe  that  six  years  have  been  con- 
sidered, to  use  an  expression  which,  [143]  though  it  should  never  have  come  into 
this  court,  cannot  now  be  thrown  out  of  it,  as  the  market-price  of  an  annuity. 
(See  5  Ves.  G16  ;  6  Ves.  274.) 

According  to  the  decisions  in  this  court,  I  do  not  think  that  years  make  much 
difference  in  the  protection  afforded  to  an  expectant  heir.    (Wiseman  v.  Seak, 

2  Vem.  121  ;  2  Freem.  111.  Barney  v.  Tyson,  2  Vent.  359.  Tioisleton  v.  Griffith, 
1  P.  W.  310.  Gould  V.  Oakden,  4  Bro.  P.  C.  ed.  Toml.  198;  Wijktw.  28,  and  the 
judgment  of  Lord  Nottingham  (see  note  5).) 

•  The  Duke,  in  his  answer,  has  offered  to  i^pay  the  consideration  money,  but  I 
thii^  that  I  must  now  look  at  the  case  as  if  the  Plaintiff  declined  to  receive  it.  If 
there  is  a  question  whether  the  Duke  has  not  the  incidents  belonging  to  an  estate 
for  life,  that  arises  precisely  under  this  deed,  because,  if  he  has  not,  the  demise  and 
[144]  charge  are  bad ;  if  he  has,  independently  on  the  other  objections,  they  are 
good. 

On  the  former  occasion  I  determined  not  to  appoint  a  receiver  of  the  pension, 
because  the  appointment  would  have  been  useless.  The  pension  is  payable  only 
into  the  hands  of  the  Duke,  and  the  receipt  of  the  receiver  would  not  be  a  sufficient 
discharge.   If  the  policy  of  these  acts  operates  to  the  extent  which  bos  been  con- 
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tended  for,  it  would  be  impossible  for  the  annuitant  to  put  in  execution  the  power 
of  distress,  against  any  part  of  the  property  within  their  protection. 

With  reference  to  heirs  apparent  dealing  for  their  expectancies,  it  is  too  late  to 
urge  in  this  court,  that  the  grantee  may  insure  or  omit  to  insure  the  granter's  life  ; 
Lord  Thurlow  in  one  case  said,  that  insurance  mi^ht  now  be  made  with  so  much 
eafie  and  certainty,  that  he  would  always  pay  attention  to  the  circumstance,  whether 
it  was  to  be  made  at  the  expense  of  the  party  granting  the  annuity.  Here  it  is  to  be 
made  at  the  Duke'a  expense  ;  at  least  in  case,  by  his  leaving  the  country,  or  other 
acts,  it  becomes  necessary  to  pay  a  larger  premium  than  if  he  appeared  personally 
at  the  insurance-offices,  those  increased  expenses  are  to  be  sustained  by  him. 

If  the  Court  is  to  consider  whether  the  Plaintiff  can  take  timber  by  virtue  of  the 
demise  and  covenant,  a  considerable  question  will  arise ;  but  the  doctrine  stated 
from  Comyns's  Digest  is  very  material ;  because  the  question  would  be,  whether, 
if  the  estate  of  the  Marquess  of  Blandford  was  not  subject  to  impeachment  of  waste, 
and  he  demised  for  years  not  expressly  declaring  that  the  lessee  should  not  be 
subject  to  impeachment  of  waste,  out  with  a  declaration  of  trust,  amounting  to  a 
[145}  licence  to  fell  timber,  the  lessee  would  be  authorised  to  fell  1  (6)  But  the 
doctrine  of  that  case  is  to  be  observed  [146]  on  with  a  distinction ;  for  this  question 
must  be  considered  with  reference  to  the  peciUiar  estate  of  the  Buke  [147]  of  Marl- 
borough, and  to  what  might  raise  a  doubt  between  a  future  Marquess  of  Blandford 
on  the  subject  of  [148]  felling  timber,  the  Duke  being  not  tenant  for  life,  but  tenant 
in  tail,  subject  to  such  restraints  as  the  policy  [149]  of  the  acts  may  be  understood 
to  impose  on  him  ;  and  with  this  distinction  too,  that  White  Knights  is  granted, 
[150]  as  it  is  held,  not  subject  to  impeachment  of  waste.  I  think  it  due  to  the 
argument  to  say,  that  if  the  policy  [151]  of  the  acts  raises  no  objection,  much  of 
the  difficulty  in  my  mind  is  removed. 

[162]  None  of  the  previous  annuitants  are  parties  to  this  deed ;  and  this,  there- 
fore, is  not  the  instrument  that  can  inform  the  Court  -who  ought  to  be  the  receiver. 
If  Mr.  [153]  Withy  is  receiver  under  the  deed,  he  will  be  bound  to  satisfy  all  the 
annuitants,  according  to  the  trusts  of  the  deed ;  whereas  if  a  receiver  is  appointed 
in  the  Master's  Office,  the  Master  will  have  the  opportunity  of  declaring  who  should 
or  should  not  be  paid.  A  receiver  under  the  deed,  must  act  according  to  the  terms 
of  the  deed ;  a  receiver  appointed  by  the  Court,  acts  according  to  the  determination 
of  the  Master  on  the  priorities  of  the  annuitants  ;  and  the  fact  that  such  a  question 
is  to  be  submitted  to  the  Master,  deserves  regard,  when  we  are  considering  whether 
a  receiver  should  be  appointed. 

The  covenants  for  title  are  not  to  be  considered,  in  that  view  only,  by  a  court 
of  equity  ;  because,  when  the  Duke  of  Marlborough  granted  this  charge  on  property, 
with  respect  to  part  of  which,  it  was  doubtful  whether  he  could,  and  with  respect 
to  part  clear,  under  the  acts,  that  he  could  not,  charge  it,  to  make  him  enter  into 
absolute  covenants,  as  if  he  had  been  owner  in  fee  simple,  is  a  circumstance  which 
a  court  of  equity  cannot  overlook,  considering  the  Diuke's  liability  to  answer  in 
damages,  the  breach  of  these  impossible  engagements,  and  the  extent  of  his  previous 
incumbrances.  If  there  had  been  an  arrear  of  the  annuity.  White  Knights  might 
have  been  sold  at  the  end  of  three  months  ;  a  right  of  entry  for  perception  of  rents 
and  profits  accrues  at  the  end  of  twenty-one  days  ;  after  six  montns  a  receiver 
is  to  be  appointed,  not  removeable  ;  if  he  ceases  to  act  another  may  be  substituted, 
without  the  concurrence  of  the  Duke,  at  an  expense  not  exceeding  one  shilling 
in  the  pound,  on  the  amount  of  receipts  :  if  that  means,  on  the  rents  of  all  the 
estates,  the  charge  would  be  equal  to  ^ve  or  six  times  the  amount  of  the  annuity 
which  the  deed  was  to  secure. 

It  has  been  argued  that  in  this  case  it  cannot  indeed  be  denied  that  the  Duke 
has  been  dealing  Tor  his  ex-[154]-pcctations,  and  is  clothed  with  the  character  of 
an  expectant  heir ;  but  that  it  is  a  present  grant  of  an  annuity,  charged  not  immedi- 
ately on  estates  in  expectation,  but  in  part  on  estates  in  possession. 

The  case  has  a  siz^ularity  in  that  respect ;  but  the  grantor,  appearing  on  the 
instrument,  to  be  in  the  situation  of  an  expectant  heir,  and  in  a  situation  m  which 
his  personal  security  is  scarcely  worth  having,  and  the  bulk  of  the  securities  being 
expectant  property,  I  should  certainly  hesitate  long  before  I  lay  it  down  as  a  prin- 
ciple, that  if  an  heir  apparent,  dealing  substantially  for  his  expectations,  is  dealing 
»1bo  for  a  present  obligation,  which  it  is  hardly  possible  that  he  should  dischai^e, 
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or  throwing  in  a  present  posBession  worth  but  a  Bznall  proportion  of  the  whole, 
he  is  not  entitled  to  the  protection  given  to  heirs  apparent,  dealii^  for  their  expecta- 
tions. Such  a  proposition  would  lead  to  most  enormous  mischief  and  go  uur  to 
destroy  the  principle  itself. 

Under  these  circumstances,  remembering  on  the  one  hand,  the  nature  of  the 
grant,  and  by  whom  it  is  made,  and  not  forgetting  on  the  other  hand,  that  all  parties 
are  entitled  to  the  utmost  judicial  consideration,  it  appears  to  me  very  doubtful 
whether  I  can  support  the  receiver.  Certainly,  until  the  decree,  I  shall  go  no  farther ; 
but  on  that  point  I  reserve  final  decision. 

April  29.  The  Lord  Chaneellor  [Eldon].  The  ground  of  the  first  application 
was  simply  this,  that  the  estates  were  in  the  hands  of  judgment  creditors,  and 
that  the  Plaintiff  although  he  had  an  interest,  which  if  it  had  been  a  legal  estate, 
would  have  entitled  him  to  [155]  eject  those  creditors,  could  not  by  proceeding 
at  law,  obtain  possession,  and  therefore  was  in  the  ordinary  situation  of  a  creditor 
with  an  equitaole  security,  applying  to  this  Court  in  order  to  have  execution,  if 
I  may  use  that  word,  given  here ;  and  if  the  case  is  clear,  there  is  no  doubt  that 
the  Court  will,  on  motion,  grant  a  receiver,  without  prejudice  to  prior  incumbrancers. 
The  circumstances  of  the  principal  part  of  this  property  with  reference  to  the  eSBOt 
of  certain  acts  of  parliament,  I  certainly  did  not  much  take  into  consideration  ; 
because  finding  that  judgment  creditors  were  in  possession  of  Blenheim  House 
and  Woodsto^F&rk,  I  thought  it  extremely  clear  that  if  they  could  have  execution, 
equitable  creditors  must  be  entitkd  to  a  remedy,  against  the  property ;  on  that 
point  I  shall  say  only  that  if  this  Court  is  ever  to  decide  the  question,  whether, 
let  the  Buke  of  MarWorough  have  what  right  he  may  to  the  timber,  his  estate  does 
not  include  all  the  incidents  of  a  life  estate  with  regard  to  other  persons,  that  question 
should  be  addressed  in  the  first  instance  to  a  court  of  law. 

The  ground  of  the  application  to  discharge  the  receiver  is  quite  distinct.  What- 
ever may  be  the  principle  of  the  protection,  if  any,  siven  to  the  Blenheim  estate, 
I  apprehend  that  it  would  not  extend  to  Marlborough  House  and  White  Knights ; 
for  the  reasons  before  assigned,  I  do  not  see  how  creditors  can  obtain  the  pension  ; 
but  it  is  now  contended,  with  regard  to  all  the  property,  supposing  it  of  the  same 
nature,  that  the  receiver  ought  not  to  be  apfwinted  before  decree.  The  order 
for  a  receiver  in  this  case  does  not  rest  on  the  same  ground  as  the  order  in  Doctor 
Battine'a  case.  There  the  ap^ioation  for  a  receiver  was  made  by  an  annuitant ; 
the  receiver  was  appointed ;  Doctor  Battine  afterwards  filed  a  bill,  stating  that 
the  annuity  deed  was  [156]  void,  the  memorial  being  defective  (I  must  take  it 
for  granted  in  this  case  that  the  memorial  is  good ;  since  no  objection  has  been 
suggested),  and  by  the  prayer  of  his  bill,  enabled  the  Court  to  say,  what  it  could 
not  otherwise  have  said,  that  the  original  purchase-money  of  the  annuity  was  a 
lien  on  the  estate,  even  if  the  annuity  was  void.(7) 

[157]  It  has  been  decided  here,  first  by  Lord  Loughborough  that  since  courts  of  law 
have  held  (and  I  remember  when  it  was  a  subject  of  great  doubt),  that  if  an  annuity 
is  bad,  the  annuitant  n^a^  recover  what  he  ^id,  deducting  what  he  has  received.(8) 
though  the  principle  of  this  Court  is  not  to  give  relief  to  those  who  will  not  do  equity, 
yet  on  a  bill  by  the  grantor  to  have  an  annuity  deed  delivered  up  as  void  under 
the  statute,  he  is  entitled  to  that  relief  without  accounting  for  the  consideration 
paid  for  the  annuity,  leaving  the  annuitant  to  proceed  at  law.(9)  Doctor  Battine, 
in  the  case  to  which  [158]  I  before  alluded,  took  himself  out  of  that  rule  by  his 
bill.  The  Duke  of  MarWorough  has  here  by  his  answer,  [159]  offered  to  take  the 
account  on  the  basis  of  payment  and  receipt ;  but  I  wish  to  see  the  answer  in  order 
to  know  [160]  whether  he  has  so  submitted  as  to  make  the  price  of  the  annuity 
a  charge  on  the  estate  or  only  a  personal  [161]  charge  on  himself ;  and  I  reserve 
my  opinion  on  the  other  parts  of  the  case  till  I  have  seen  the  answer  ;  he'[162]-c&uBe, 
if  the  submission  authorises  me  to  fix  the  price  as  a  charge  on  the  estate,  no  objection 
can  arise  to  [163]  suffering  the  estate  to  remain  in  the  hands  of  the  receiver,  till 
the  demand  so  shaped  has  been  satisfied.  If  the  submission  does  not  charge  the 
estate,  the  question  will  be,  whether  this  deed  is  so  oppressive  that  a  court  of  equity 
will  not,  in  the  first  instance,  interfere  in  its  aid  1  It  is  now  the  practice  of  every 
day,  to  appoint  a  receiver  on  motion ;  but  that  practice  may  not  be  applied  where 
there  is  fair  matter  of  doubt,  having  regard  to  the  fact  that  the  grantor  is  within 
the  privilege  attending  the  character  of  heir  expectant  (as  to  which  age  makes 
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no  diflerence),  and  having  regard  to  the  comprehension  of  the  deed  with  respect 
to  the  subjects  of  the  grant,  and  to  all  its  provisions,  whether  the  deed  may  not 
be  considered,  as  in  its  nature  so  oppressive,  that,  aided  by  the  policy  which  belongs 
to  heirs  expectant,  the  Court  shoum  not  in  the  first  instance  say,  that  if  the  Plaintiff 
is  to  have  execution,  it  must  be  by  decree.  I  am  aware  that  during  my  whole 
time  considerable  doubt  has  been  entertained,  whether  that  policy  with  regard 
to  expectant  heirs,  ought  to  have  been  adopted ;  and  although  Lord  Thurlow 
rex>eatedly  laid  it  down,  that  this  Court  does  shield  heirs  expectant  to  the  extent 
of  declaring  a  bargain  oppressive  in  their  case,  which  would  not  be  so  in  other  cases, 
and  imposes  an  obligation  on  the  parties  dealing  with  them  to  show  that  the  bargain 
was  fair,  yet  he  seldom  applied  that  doctrine  without  complaining  that  he  was 
deserting  the  principle  its^i,  because  the  parties  dealing  with  the  heir  expectant 
insured  themselves  against  that  practice,  and  therefore  the  heir  made  a  worse 
bargain ;  but  he  certainly,  like  his  predecessors,  adhered  to  the  doctrine,  though 
not  veiT  ancient.  It  is  not  the  duty  of  a  Judge  in  equity  to  vary  rules,  or  to  say 
that  rules  are  not  to  be  considered  as  fully  settled  here  as  in  a  court  of  law. 

[16ti  I  desire  to  be  understood  as  expressing  no  opinion  with  resfieet  to  the 
incidents  belonging  to  the  estate  of  the  Duke  of  Marlborough,  or  his  right  to  fell 
timber ;  but  confine  myself  simply  to  the  question,  whether,  if  this  were  the  property 
of  any  other  heir  expectant,  the  Court  would,  in  the  present  stage  of  the  cause,  grant  a 
receiver. 

May  27.  On  this  day  the  question  was  argued  whether  the  grant  of  the  annuity 
was  void  under  the  annuity-act  {17  Geo.  3,  c.  26). 

Mr.  Wray  and  Mr.  Hampson  for  the  Duke  of  Marlborough.  The  memorial  is 
insufficient  in  not  8pecif3ring  the  amount  deducted  from  the  consideration,  for  the 
costs  of  preparing  the  securities.  The  policy  of  the  act  requires  that  the  amount 
actually  received  shall  appear  on  the  memorial.  Bolton  v.  Williams  (2  Ves.  Jun. 
138  ;  4  Bro.  C.  C.  297),  Termer  v.  Evaris  (1  T.  B.  267),  Broonihead  r.  Eyre  (6  T.  B. 
597).  The  retainer  of  these  expenses  in  exoneration  of  the  grantee,  is  a  part  of  the 
original  agreement  for  the  grant  of  the  annuity,  and  therefore  a  deduction  from  the 
actual  amount  of  the  consideration,  not  an  ajpplication  of  the  consideration  in  payment 
of  a  pre-existing  debt :  in  that  respect  this  case  is  distinguishable  from  Monyt  v. 
Leake  (8  T.  R.  ill). 

Mr.  Hart  for  the  plaintiff.  The  principle  on  which  Lord  Rosslyn  decided  the 
Duke  of  Bolton  v.  Williams  was,  that,  prima  facie,  the  [165]  purchaser  was  bound 
to  pay  the  expense  of  preparing  the  deeds,  as  the  securities  of  his  title ;  and  that 
payment  by  the  grantor  was  an  eiTectual  deduction  from  the  price  of  the  annuity. 
The  soundness  of  that  principle  is  questionable ;  the  expense  of  mortgages  is 
always  defrayed  by  the  mortgagor.   Monys  v.  Leake  decides  this  case  in  terms. 

Ijie  Lord  Chancellor  [Eldon].  The  last  case  seems  to  me  decisive  of  the  present, 
if  an  affidavit  can  be  made  that  the  Duke  received  the  whole  consideration  money. 
Lord  Kenyan's  earlier  decisions  followed  Lord  Loughborough's  first  decision ;  and 
I  believe  that,  as  has  been  suggested,  Lord  Loughborough  had  a  notion  that  the 
grantee  ought  to  pay  the  expenses.  The  latter  decision  of  Lord  Kenyon,  who  seems 
desirous  to  retreat  from  his  former  doctrine,  proceeds  expressly  on  this  fact,  that 
the  whole  money  was  paid  to  the  grantor,  and  that  out  of  it  he  paid  the  expenses 
of  preparing  the  securities,  as  expenses  of  his  annuity  ;  hut  Lord  Kenyon's  reasoning 
does  not  proceed  to  this  extent,  that  if  payment  of  the  difEerence  only,  deducting  the 
charge,  had  been  made,  he  would  have  supported  that ;  though  I  do  not  see  how 
he  could  have  stopped. 

June  10.  The  Lord  Chancellor  [Eldon].  The  principle  on  which  the  Court 
appoints  a  receiver,  I  may  state  to  be  this,  that  where  a  plaintiff,  in  his  bill,  represents 
that  he  has  only  an  equitable  estate,  which,  consequently,  does  not  entitle  him  to 
recover  at  law,  if  it  be  clear  that  he  has  that  equitable  estate,  on  which  he  may  recover 
in  equity,  the  Court  will  appoint  a  receiver,  not  disturbing  prior  beneficial  interests. 
It  is  now  insisted  that  the  receiver  should  be  discharged,  on  the  [166]  ground  that 
this  deed  is  such  as  a  court  of  equity  will  not  enforce  :  not  by  decree  on  hearing ; 
a  fortiori  not  on  motion.  The  validity  of  the  memorial  is  also  questioned ;  and  it  is 
clear  that,  without  a  good  memorial,  this  deed,  as  an  annuity-deed,  would  be  void  ; 
the  rule  of  the  Court  being  settled  that  such  a  deed,  if  not  good  as  an  annuity-deed, 
gives  no  lien  on  the  estate  for  the  price  paid  for  the  annuity,  (dthough  that  may  be 
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recoTered  at  law,  accounting  for  what  has  been  received.  (Duke  of  Bolton  v.  Williams, 
2  Ves.  Jun.  142,  156.  JoTies  t.  Harris,  9  Ves.  496.  Ex  parte  Wright,  19  Ves.  255. 
Angell  v.  Sadden,  2  Merr.  169.    Vide  3  Swwtw.  167.) 

The  case  therefore  resolves  itself  into  these  questions,  whether  the  memorial  is 
good  1  and  if  it  is,  whether  this  deed  is  so  oppressive  in  its  nature,  that  the  Court 
will  not  act  on  it  1  I  think  that  the  objections  to  the  memorial  cannot  be  sustained. 
1  must,  therefore,  take  this  to  be  a  valid  annuity-deed,  uid  the  question  is,  will  this 
Court  refuse  to  act  on  it,  considering  it  as  an  oppressive  deed,  and  recollecting  that 
the  Buke  executed  it  in  the  situation  of  ui  heir  apparent  dealing  for  his  expectations  1 
It  strikes  me  as,  in  some  instances,  extremely  oppressive,  but  then  we  return  exactly  to 
the  same  result.  No  one  can  come  into  a  court  of  equity,  to  be  relieved  against  an 
oppressive  deed,  even  in  the  character  of  heir  apparent  dealing  for  his  expectations, 
except  on  tender  of  the  purchase-money  and  interest ;  and  when  the  Duke  attacks 
this  deed,  not  as  invalid  under  the  annuity-act,  but  as  evidence  of  a  bargain  which 
ought  not  to  have  been  made  with  an  heir  apparent,  he  cannot  be  heard  on  any  other 
terms.  The  consequence  is,  that  till  that  amount  is  offered,  and  either  accepted  or 
refused,  the  question  whether  the  receiver  shall  be  discharged  is  pre-[167]-inature. 
To  the  extent  of  that  amount,  conudering  this  as  a  mere  deed,  not  as  an  annuity- 
deed,  I  think  there  is  a  lien. 

August  5.  A  tender  of  the  amount  due  to  the  PlaintiS  having  been  accepted, 
the  judgment  of  the  Court  was  now  pra3red. 

The  Lord  Chancellor  [Eldon].  I  am  of  01  )inion  that  the  receiver  must  be  dis- 
charged. If  the  Duke  had  tendered,  and  the  Flaintifi  refused  to  accept,  what  wouM 
be  found  due  on  an  account  taken  of  the  accruing  p^mente  of  the  anniuty  on  one 
side,  and  the  price  and  interest  on  the  other,  I  uimk  that  would  authorise  me  to 
discharge  the  receiver. 

Mr.  Hart  asked  for  costs,  but  the  Lord  Chancellor  refused  them. 

August  9.  Mr.  Tinney  for  three  Defendants,  creditors  of  the  Duke,  applied  to  be 
heard  against  the  order  for  discharging  the  receiver,  insisting  that  two  of  the  De- 
fendants had  annuities  prior  to  the  Plaintiff's,  and  were,  therefore,  more  interested 
thfui  the  Plaintif  in  the  appointment  of  a  receiver ;  that  they  had  also  the  legal 
estate,  of  the  advimtage  of  which  they  had  been  deprived  by  the  order  for  a  receiver, 
and  as  a  substitute,  they  were  entitled  to  the  benefit  of  that  order ;  that  the  direction 
to  the  Master  to  stf^  priorities,  was  founded  on  the  prayer  of  the  bill :  at  least  that 
the  Defenduits  were  entitled  to  a  like  tender  with  the  Plaintiff. 

1168]  The  Lord  Chancellor  [Eldonj.  I  ajjprehend  that  with  the  right  of  the 
Plaintiff  to  have  the  receiver,  must  fall  the  rights  of  the  other  parties.  It  would 
be  most  extraordinary,  if,  because  a  receiver  has  been  appointed  on  behalf  of  the 
Plaintiff,  any  Defendant  is  entitled  to  have  a  receiver  appointed  on  his  behalf.  My 
decided  opinion  is,  that  the  order  for  a  receiver  must  be  discharged,  and  that  all 
falls  together.  The  Defendants  may  file  a  bill,  but  the  appointment  of  a  receiver 
would  not  have  affected  their  legal  estate. 

The  order,  dated  the  9th  of  August  1819,  after  stating  the  substance  of  the  bill, 
the  order  of  the  5th  of  March  1818,  the  suggestion  in  the  answer  of  the  Duke  of  the 
invalidity  of  the  annuity,  and  the  offer  to  pay  what  remained  due  to  the  Plaintiff, 
proceeded  thus ;  "  That  it  appears  by  the  affidavit  of  B.  Broome,  that  he  ofJled  at  tiie 
honse  of  Mr.  R.  Withy,  the  sohcitor  for  the  Plaintiff  in  this  cause,  on  the  1 9th  day  of  June 
1819,  and  tendered  to  him  the  sum  of  £600  in  buik  of  England  notes,  in  sati^action 
of  what  remained  due  to  the  said  Plaintiff,  in  pursuance  of  the  offer  made  by  the  said 
Defendant  in  his  answer  to  the  Plaintiff's  bill  filed  in  this  cause,  which  he  the  said 
H.  B.  believes,  reckoning  interest  at  £5  per  cent,  up  to  the  2lBt  day  of  Jwne  1819. 
amounted  to  £572,  I7s.  M.,  and  that  after  some  conversation  with  the  said  R.  B., 
in  which  he  the  said  R.  B.  insisted  that  such  tender  was  made  upon  the  terms  before 
mentioned,  the  said  U.  W.  accepted  the  said  sum  of  £600.  It  was  therefore  pra3red 
that  the  bill  filed  in  this  cause,  may  be  dismissed  upon  such  terms  as  to  eosts,  to  be 
taxed  by  the  Master,  as  this  Court  shall  direct ;  or  otherwise,  that  the  sum  of  £600 
[169]  P&id  to  and  accepted  by  the  solicitor  on  the  19th  day  of  June  last,  be  returned 
to  the  said  Defendant,  or  his  solicitor,  with  interest  thereon,  from  the  time  the 
Plaintiff  received  the  same,  up  to  the  time  of  repayment,  at  and  after  the  rate  of 
£5  per  centum  per  annum.  Whereupon,  and  upon  hearing,  &c..  His  Lordship 
doth  order,  that  the  order  bearing  date  the  5th  day  of  March  1818,  appointing 
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E.  R.  Mores  receiver  of  the  rents  and  profite  of  the  estates  in  question  in  this  cause, 
be  discharged."   (Reg.  Lib.  A.  1818,  fol.  1939.) 

Nov.  12.  Mr.  Hart,  for  the  Flaintifi,  proposed  to  vary  the  order  discharging  the 
reoeiTer,  by  inserting  a  declaration,  that  the  sum  tendered  by  the  Duke  wu  accepted, 
without  prejudice  to  any  question  between  the  parties. 

Mr.  Wray  for  the  Duke,  insisted  that  the  sum  must  be  understood  to  be  accepted, 
aa  it  was  tendered  by  the  answer,  in  satisfaction  of  the  Plaintifi's  claim. 

The  Lord  Chancellor  [Eldon].  I  can  make  no  declaration  that  the  money  was 
received  without  prejudice,  though  it  was  my  intention  to  have  said  something  on 
that  subject.  I  meant  that  the  receipt  should,  in  this  sense,  be  without  prejudice, 
namely,  that  the  receipt  should  itself  be  a  fact,  which  would  on  the  hearing  raise 
a  question  in  the  cause,  which  would  not  have  arisen  if  the  receipt  had  not  passed. 

1  did  not  mean  that  the  fact  of  the  receipt  should  not  be  considered,  when  the  merits 
of  the  case  came  to  be  discussed  on  the  hearing.  I  have  no  objection  to  the  Plaintiffs 
repaying  the  money,  and  reinstating  the  cause  in  precisely  the  same  situation  as 
[170]  before  the  receipt,  the  receiver  being  restored,  subject,  to  the  question  whether 
he  should  be  continued.  The  receiver  must  have  his  costs. 

(1)  The  words  of  the  statute  are,  "Item  firmarii  tempore  firmarum  suarum, 
vastum  vel  exilium  non  facient  de  boscis,  domibus  vel  hominibus,  nec  de  aliquibus 
ad  tenementa  quae  habent  ad  firmam  spectantibus,  nisi  specialem  inde  habuerint 
concessionem,  sive  conventionis  mentionem,  adeo  quod  hoc  facere  possint,"  c.  23. 
Vide  post,  note  (6). 

(2)  "  Be  it  further  enacted,  &c.  That  the  said  Duke  of  Marlborough,  and  after 
his  decease,  the  said  Duchess  of  MarWorough,  shall  have  full  power  and  authority, 
by  deed  indented,  to  make  any  lease  or  leases  in  possession,  of  all  or  any  of  the  said 
mancura,  hundrecC  messuages,  lands,  tenements,  and  hereditaments  aforesaid  (other 
than  and  except  the  house  called  ^emheim^  and  the  park  of  Woodstock),  for  any 
number  of  years,  not  exceeding  one-and-twenty  years,  or  for  any  numbCT  of  years 
determinabfe  upon  one,  two,  or  three  lives,  reserving  the  best  and  most  improved 
rent  that  can  then  be  had  for  the  same,  without  taking  any  fine."   6  Anne,  c.  3,  s.  4. 

(3)  But  they  must  first  obtain  the  leave  of  the  Court,  Bryan  v.  Cormick,  1  C<xc, 
422.  An<m.  6  Yes.  287.  Angel  v.  Smith,  9  Ves.  335.  Brooks  v.  Greathead,  1 
Jac.  &  Walk.  176.    Gresley  v.  Add&rley,  I  Swans.  579. 

(4)  In  this  case  the  receiver  was  appointed  before  answer.  The  earlier  instances 
of  the  appointment  of  a  receiver  before  answer  seem  to  have  proceeded  on  the  ground 
of  fraud,  and  danger  to  the  property ;  Vann  v.  Bamett,  2  Bro.  C.  C.  158.  Uugonin 
V.  Basley,  13  Ves.  105.  Middleton  v.  DodsmU,  13  Ves.  266.  Uoyd  v.  Passtngham, 
16  Ves.  59.  Scott  t.  Becker,  4  Price,  346 ;  and  see  Jervis  v.  White,  6  Ves.  738  ; 
but  in  later  cases  the  Court  has  granted  that  prompt  relief  to  a  party  possessing  a 
clear  equitable  title,  by  analogy  to  the  ejectment  of  a  legal  incumbrancer  ;  Dudcworth 
V.  Trafford,  18  Ves.  283.  Metcalfe  v.  Pulvertoft,  1  Ves.  d  Bea.  180 ;  and  see 
Maguire  v.  Allen,  1  Ball  &  Beat.  75. 

(5)  The  general  result  of  the  cases  seems  to  be,  that  expectant  heii-s  dealing  for 
their  expectancy,  are  entitled,  for  mere  inadequacy  of  price,  to  have  the  contract 
rescinded,  upon  terms  of  redemption;  Knott  v.  Hill,  1  Vtfrn..  167;  2  Vern.  27; 

2  Ca.  in  Cha.  120  ;  2  Cox,  80.    Barney  v.  Beak,  2  Ca.  in  Cha.  136.   Batty  v.  Uoyd, 

1  Vern.  141.    Wiseman  v.  Beake,  2  Vern.  121;  2  Freem.  111.    Barney  v.  Tyson, 

2  Vent.  359.  Bemey  v.  Pitt,  2  Vern.  14;  2  Hep.  in  Cha.  396;  1  P.  W,  312. 
Twisleton  v.  Griffith,  1  P.  W,  310.  Dews  t.  Brandt,  Sel.  Ca.  in  Cha.  1;  dis- 
credited arg.  1  Bro.  G.  C.  7.   Cole  v.  Gibbons,  3  P.  W.  290.   Curtoyn  v.  MUner, 

3  P.  W.  293,  n.  Barnardiston  v.  Lingood,  2  Aik.  133.  Earl  of  Chesterfield  v. 
Janssen,  2  Fes.  Sen.  125  ;  1  Atk.  301  ;  1  Wils.  28.6.  Baugh  v.  Price,  1  Wits.  320. 
Govld  V.  Oakden,  4  Bro.  P.  C.  ed.  ToTrd.  198.  Gwynne  v.  Healon,  1  Bro.  C.  C.  1. 
Peacock  T.  Evans,  16  Ves.  512.  Gowland  v.  de  Paria,  17  Ves.  20,  compromised  ou 
appeal ;  Sugden  Law  of  Vendors,  231,  n.  k.  Roche  v.  O'Brien,  1  Ball  (&  Beatty,  330. 
Darley  v.  Singleton,  Wightw.  25.  Boues  v.  Heaps,  3  Ves.  <&  Bea.  117  ;  and  see 
Varnee's  case,  2  Freem.  63.  Brooke  v.  Gaily,  2  Atk.  34.  Freeman  v.  Bishop,  2  Atk. 
39  ;  Barnard.  15.  Evans  v.  Cheshire,  Belt,  Supplement,  300.  Coles  t.  TrjBcothiek, 
9  Ves.  234.  246,  the  proof  of  adequacy  lying  on  the  purchaser.   Gouiand  v.  de 
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Faria,  17  Ves,  20.  Shdli/  t.  NaaK  3  Madd.  236.   BernoL  t.  Mixrgueas  of  Donegal^ 

3  Dow.  151. 

This  doctrine  appears  to  be  founded  in  part  on  the  policy  of  maintaining  parental 
authority,  and  preventing  the  waste  of  family  estates,  1  P.  W.  312,  313 ;  S  P.  W. 
293 ;  1  Wils.  323  ;  2  Ves.  Sen.  144,  155,  et  seq. ;  Barnard.  6 ;  \  Bro.  C.  C,  9,  10, 
purposes  which  the  civil  law  pursued  by  the  Senatus  considium  Macedonianwn,  Dig. 
lib.  xiv.  tit.  6,  and  for  which,  in  the  earlier  periods  of  our  jurisprudence,  the  court 
of  Star  Chamber  seems  to  have  assumed  penal  iurisdictbn,  see  the  dictum  of  Lord 
Nottingham, infra;  n.cit.2  Vet,  Sen.  1S9  :  hndaudson'sTriMHte;  2  Call.  Jtir.  111^ 
and  in  part  on  the  equity  of  protecting  against  the  designs  of  that  calculating  rapacity 
which  the  law  constantly  discountenances,  the  distress  frequently  incident  to  the 
owners  of  profitable  reversions  and  the  improvidence  with  which  men  are  commonly 
di^sed  to  sacrifice  the  future  to  the  present.  2  Atk.  135  ;  Barnard.  341,  343  ; 
2  Ves.  Sen.  149,  155,  et  seq. ;  1  Atk.  346,  353  ;  1  WUs.  323  ;  3  Ves.  dt  Bea.  119. 

The  latter  principle  seems  to  comprehend  every  description  of  persons  dealing 
for  a  reversionary  interest ;  but  it  may  be  doubted  whether,  the  course  of  decision 
authorises  so  extensive  a  conclusion ;  and  whether,  in  order  to  constitute  a  title 
to  retief,  the  reversioner  must  not  combine  the  character  of  heir.  The  reversicmary 
interests,  the  sale  ol  which  has  been  rescinded  for  mere  inadequacy  of  price,  were 
expectant  on  the  decease  of  a  parent  or  other  lineal  ancestw,  in  every  case  except 
the  following  :  in  TTis^man  t.  Beake.  Cole  t.  Gii^xms  (on  the  original  transaction 
in  which,  unconfirmed.  Lord  TaUmt  conndered  the  plaintiff  entitled  to  relief), 
Barnardiston  v.  Lingood,  and  Bowes  v.  Heaps,  they  were  expectant  on  the  decease 
of  the  reversioner's  uncle ;  and,  in  Goidd  v.  Oakden,  on  the  decease  of  his  wife's 
father.  But  in  all  these  cases  the  sale  had  been  transacted  while  the  vendor  was  in 
distress.  In  Nicholls  v.  Goiddy  2  Ves.  Sen.  422.  Beg.  Lib.  B.  1761,  fol.  523,  Lord  Bard- 
wicke  refused  to  rescind  the  sale  of  a  reversionary  interest  on  tne  ground  of  inade- 
quacy of  price  alone ;  and  see  Griffith  v.  SpraUey,  1  Cox,  383  ;  2  Bro.  C.  C.  179,  n. 
Montesquieu  v.  Sandys,  18  Ves.  302.  In  Henley  v.  Axe,  2  Bro.  0.  C.  17,  a  bill  filed 
to  set  aside  the  assignment  of  a  portion  of  a  reversionary  interest,  expectant  on  the 
decease  of  the  plaintiff's  uncle,  was  dismissed  on  the  ground  <A  the  ade(^uacy  of  the 
consideration ;  but  it  appears  from  the  registrar's  book,  that  an  inquny  on  that 
subject  had  been  directed  by  consent.  The  plaintiff,  being  entitled  under  the  will 
of  Robert  Henley  to  an  estate  tail,  expectant  on  the  decease  of  his  uncle  without 
issue,  in  estates  to  be  purchased  with  a  fund  of  £28,246,  9*.  Id.  3  per  cent,  stock, 
the  produce  of  other  estates  sold  under  an  act  of  parliament,  in  consideration  of  an 
annuity  of  £200,  payable  during  the  joint  lives  of  the  plaintiff  and  his  uncle,  on  7iA 
April  1773,  executed  a  bond  and  an  assignment  of  the  whole  or  a  sufficient  part  of 
the  fund  for  securing  to  the  defendant  £6000,  payable  on  the  death  of  the  uncle 
without  issue.  The  uncle  died  in  April  1779,  and  in  April  1780,  the  bill  was  filed 
to  set  aside  the  bond  and  assignment,  on  paying  to  the  defendant  what  was  a  fair 
price  for  the  grant  of  the  annuity,  and  the  plaintiff  obtained  an  injunction  to  restrain 
proceedings  on  the  bond.  On  13th  Marm  1781,  it  was  ordered  that  the  plaintiff 
should,  in  a  week  from  that  time,  transfer  £1800  3  per  cents,  to  the  Accountantr 
Creneral  in  trust  in  the  cause,  and  should  be  restrained  from  receiving  any  part  of 
the  £28,246,  95.  2d.  until  further  order,  that  the  injunction  diould  be  continued 
to  the  hearing  ;  and  that  the  plaintiff  should  invest  the  £28,246,  95.  2d.  in  a  purchase 
of  lands.  On  I3th  Dec.  1783,  upon  the  application  of  the  defendants,  alleging  that 
no  proceedings  had  been  had  under  the  order,  and  that  the  parties  were  desirous 
that  the  transactions  relating  to  the  annuity  might  be  referred  to  one  of  the  Masters, 
to  state  whether  the  sum  of  £6000  was  a  fair  price,  the  plaintiffs  consenting,  the  lords 
commissioners  ordered  a  reference  to  inquire  and  state  to  the  Court,  whether  the  sum 
of  £6000,  secured  to  be  paid  in  manner,  and  at  the  time,  and  upon  the  contingencies, 
mentioned  in  the  bond  and  indenture,  was  at  the  time  of  the  grant,  a  fair  price  for 
the  annuity,  and  the  injunction' was  continued  until  the  report.  Beg.  Lib.  A.  1783, 
fol.  107.  28th  July  1786.  The  exception  taken  by  the  Plaintiff  to  the  Master's 
report  was  overruled.  Rea.  Lib.  A.  1784,  fol.  701.  10th  October  1785,  upon  the 
petition  of  the  defendant,  the  cause  was  ordered  to  be  set  down,  on  further  decisions. 
Reg.  Libt  A.  1 784,  fd.  675.  In  Hilary  Term  1 786,  the  bill  was  dismissed,  2  Bro.  C.  C. 
17  ;  but  no  entry  of  the  dismission  appears  in  the  roister. 

It  has  been  decided  that  the  rule  is  not  applicable  to  sales  of  reversionary  interests 


2  SWANS.  170. 


DAVIS  V.  MARLBOROUGH  (tHE  DUKE  OF) 


573 


by  auctum,  Shdly  t.  Na^,  3  Madd.  232 ;  and  specific  performance  has  bebn  decreed  of 
aa  agreement  bv  an  heir,  on  the  marriage  of  his  daughtw,  to  settle  one-third  of  such 
real  estates  as  should  descend  to  him  at  the  death  of  his  father.  Hobton  t.  Trevor,  3 
P.  W.  191  ;  10  Mod.  507  ;  but  see  Carleton  v.  Leighlon,  3  Mar,  667 ;  Uarmod  v. 
Tooke,  cit.  1  Madd.  Princ.  and  Pract.  of  Chanc  549. 

The  following  note  of  an  early  case  on  this  subject  (one  branch  of  which  has  been 
reported  under  the  names  of  Barney  v.  Pitt^  1  P.  Wms.  142),  is  copied  from  Lord 
Nottingham's  Manuscripts.    Vide  1  Svxins,  83. 

"  9  Feb.  33  Cw.  2,  1680.  Berney  was  drawn  into  several  securities,  for  money 
to  be  paid  after  his  father's  death,  who  then  was  infirm  and  kept  alive  by  art,  by 
some  of  which  securities  he  was  to  pay  fire  for  one  ;  and  by  this  means  was  involved 
in  debt  to  the  value  of  £50,000  or  £60,000  ;  in  all  which  he  appeared  to  be  circum- 
▼ented  and  beset,  most  of  the  monej  pretended  to  be  borrowed  being  raised  by  the 
delivery  of  wares  at  excessive  prices  m  parcels  of  wine,  hemp,  cambric,  jewels,  which 
could  never  be  sold  for  a  quarter  of  the  price  at  which  they  were  delivered  ;  but  the 
plaintiff's  necessities  for  money  being  increased  by  having  his  creditors  under-hand 
procured  to  fall  upon  him,  he  was  willing  to  make  up  money  upon  any  terms,  and 
gave  statutes  and  judgments  of  great  penalties ;  against  which  he  now  prayed 
relief  by  bill.  1.  I  made  him  pay  the  principal  money  borrowed,  before  I  would 
grant  an  injunction  till  hearing.  2.  At  the  hearing,  I  relieved  him  against  all  the 
rest,  notwithstanding  he  were  of  full  age  at  the  time,  for  this  infamous  kind  of  trade 
and  circumvention  ought  by  all  means  to  be  suppressed ;  the  Star  Chamber  used 
to  punish  it,  and  this  Court  did  always  relieve  against  it.  No  family  can  be  safe 
if  this  be  suffered.  FairdougK  Smith,  Beak,  Mason,  Tyson,  Peurgiter,  were  Defend- 
ants ;  but  Mr.  George  Pitt  prevailed,  and  the  bill  agaiost  him  was  dismissed,  though 
he  gained  above  three  for  one  ;  for  it  was  in  the  time  of  the  father's  health,  three 
years  before  his  death,  without  any  circumvention  or  practice,  and  u^on  express 
agreement  to  lose  the  principal  if  the  son  died  in  the  life  ^  his  father,  which  differed 
it  from  all  the  other  cases." 

(6)  "  If  I  lease  for  life,  and  afterwards  grant  to  the  tenant  that  he  shall  not  be 
impeacfaedfor  waste,  hacannot  plead  that  in  bar,  but  shall  have  an  action  of  covenant." 
JTifMux,  Chief  Justice,  21  IT.  7, 31,  and  see  Dalton  v.  Gill,  Cory,  90.  The  important 
qaestion  discussed,  but  not  decided,  in  the  text,  depends  on  the  nature  of  the  rights 
enjoyed  by  the  tenant  of  a  particular  estate,  without  impeachment  of  waste ;  rights 
concerning  which  much  difference  of  opinion  has  occurred. 

By  the  common  law  no  prohibition  en  waste  could  be  maintained  against  a  tenant 
for  lite  or  for  years,  deriving  his  iaterest  from  the  act  of  the  lessor.  Beg.  Brev.  72  ; 
21  6,  38,  21  IT.  8,  6,  Bro.  A6r.  Waste,  88,  139.  F.  N.  B.  6&.  Ihctar  and  Stud, 
1.  ii.  cb.  1,  2.  Co.  Lilt.  54  a ;  4  Co.  62  ;  2  Inst.  145,  299.  Bacon's  Works,  vol.  iv. 
p.  224,  that  remedy  being  confined  to  persons  who  derived  their  interest  from  the 
act  of  law,  namely,  tenant  in  dower,  guardian,  and,  according  to  some  authorities, 
tenant  by  the  curtesy. 

But  it  seems  that  during  the  continuance  of  the  particular  estate,  timber  on  the 
land  demised,  was,  as  annexed  to  the  inheritance,  the  property  of  the  lessor,  or 
person  entitled  in  remainder.  Co.  Litt.  57  a,  n.  2.  Herlakenden's  Case,  4  Co.  62. 
Paget's  Case,  5  Co.  76.  Liffords'  Case,  11  Co.  46.  Bowie's  Case,  11  Co.  79  ;  1  BoL 
Sep.  177  ;  3  Lev,  209,  the  tenant  having  a  limited  interest  in  it  for  the  enjoyment 
of  its  sheltOT  and  produce.  10  if.  7,  2  ;  Bro.  Abr.  Waste,  143,  and  the  authorities 
last  cited.  And  timber,  therefwe,  severed  from  the  land  by  the  waste  of  a  tenant 
for  life  or  p^ears,  was,  at  common  law,  the  property  of  the  owner  of  the  inheritance. 

Thus  m  Berry  v.  Heard,  W.  Jones,  255 ;  Cro.  Gar.  242  {the  report  of  this  case 
in  Palm.  327,  seems  imperfect),  trees  haviig  been  felled  on  an  estate  demised  for 
years,  the  majority  of  the  judges  of  the  Court  of  King's  Bench,  on  an  action  of  trover 
by  the  lessor,  held  that  at  common  law,  the  les^r  might  have  seised  the  trees  (see 
the  quotation  from  ^(Zcfon,in/ra),and  that  the  statute  of  Gloucesterh&d  not  deprived 
him  of  his  common  law  right,  but  had  added  a  new  optional  remedy,  by  action  ; 
and  Bee  Udal  v.  Udal,  Aleyn,  81  ;  2  Boll.  Abr.  119,  and  Lord  Bacon's  elaborate 
arg<iment  on  the  case  of  impeachment  of  waste,  in  the  Exchequer  Chamber,  Works^ 
vol  iv.  p.  212-232.  Some  expressions,  however,  in  Doctor  aod  Student,  lib.  il  c.  1, 
appear  to  imply  an  opinion,  that  the  property  in  trees  severed  by  waste,  was  acquired 
by  the  tenant. 
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The  privifege  4^  estorers  incident  by^  the  comnMm  bir,  to  the  crtntci  of  a  tensnt  for 
life  or  yean,  BraebM,  foL  317  a.  infra ;  Bro.  Abr.  Wute,  ^  89,  112.  130 ;  Sget, 
19  6.  Co.  IdU.  41  6,  afEorda  a  etmfinnation  of  the  doctrine,  that  timber  aevend 
hy  waste  was  not  the  property  id  the  tenant ;  the  ^avss  recognitiiMi  at  a  qualified, 
seems  an  implied  ne^tive  ch  an  absolnte,  right. 

The  statute  <A  MarlAridge,  53  Hen.  3,  c.  23,  prohilHted  "  firmarii  '  from  com- 
mitting waste,  "  nisi  specialem  inde  kabuerint  ameasionem,"  under  the  penahy  of 
restitution  to  the  party,  and  fine  to  the  king.  The  statute  of  Glomeater,  6  Ed.  1, 
c.  5,  authorised  the  i^ming  a  writ  <A  waste  against  tenants  by  the  curtesy,  or  in  other 
manner  ol  Hfe,  or  for  years,  or  tenants  in  dower,  and  inflicted  on  a  tenant  committing 
waste,  the  forfeiture  of  the  place  wasted,  and  trebb  damages. 

It  seems,  therefore,  that  before  these  statutes,  a  clause  dMlaring  a  lease  for  life  or 
years  to  be  without  inqteachmeot  of  waste,  might  hare  been  in  use.  Boida'  Case,  1 1 
Co.  81  h ;  and  its  effect  would  have  been  to  tranrfer  to  the  lessee  the  property  in 
timber  severed.  Ibid.  Aher  the  statutes  the  clause  became  effectual  for  another 
purpose,  namely,  as  a  licence  of  the  lessor  to  protect  the  lessee  from  the  penahies 
incurred  by  waste. 

This  doctrine,  however,  is  opposed  by  considerable  authorities ;  by  the  express 
opinion  of  Lord  Hardtoicke,  that  at  common  law,  the  clause,  in'Moui  imfeaehmeni 
of  waste,  only  exempted  tenant  for  life  from  the  penalty  of  the  statute,  the  recovery 
of  treble  value  and  place  wasted  ;  not  giving  the  property  of  the  thing  wasted  " ; 
AsUm  Aston,  1  Ves,  Sen.  265,  and  by  the  very  learned  and  ingenious  argument 
of  his  illustrious  predecessor,  already  cited,  Beuon^s  Works,  vol.  iv.  p.  212-233; 
but  die  irei^t  of  reascHiing  wd  authority  seems  decidedly  with  Lord  CiAe :  and 
it  is  now  clearly  settled,  notwithstanding  the  doubts  which  have  at  different  times 
prevailed,  Fitz.  Abr.  Waste,  pi.  8.  eiting  37  H.  6.  Dyer  184,  pi.  63.  St.  Leger's 
Case,  cited  Moor,  337.  Fviuh  v.  Finch,  cited  4  Co.  63  a  (probably  the  same  case,  see 
6  Co.  63).  Herlakenden's  Case,  4  Co.  62.  Abrahall  v.  Bubb,  2  Freem.  53  ;  2  Shov:. 
69  ;  1  Ves.  Sen.  265.  Bishop  of  London  v.  Web,  1  P.  W.  528.  that  since  the  statutes 
of  Marlebridge  and  Gloucester,  the  clause  without  impeachment  of  waste,  not  merely 
affords  a  protection  from  the  penalties  which  those  statutes  impose,  but  authorises 
a  tenant  for  life  or  years,  to  convert  to  his  own  use,  timber  severed  from  the  estate. 
Co.  Litt.  220  a.  Bowles  Case,  11  Co.  82  6,  83  fr;  1  Roll.  Rep.  177;  Hob.  132. 
Sech^verel  Y.  Dale,  Poi^.  193.  ioteA.  163,  268.  P^u  v.  Dor,  6  T.  R.  55 ;  3  Atk. 
316.  WUlianu  v.  Williajas,  15  Ves.  436.  Burgess  v.  Lamb,  16  Ves.  185.  See 
Partridge  v.  Powletl,  Ca.  Temp.  Hardwidce,  354. 

The  precise  effect  of  tbat  clause  is  to  give  *  a  power  to  the  lessee  which  will  produce 
an  interest  ia  him  if  he  executes  his  power  during  the  privity  of  his  estate."  Bowles 
Case,  1 1  Co.  79  ;  but  it  gives  a  power  only,  not  an  interest,  until  severance,  according 
to  the  distinction  expressed  by  two  of  the  judges.  1  Roll.  Rep.  182,  and  PoUe^s 
Case,  Salk.  368.  Rep.  Temp.  Bolt,  66  ;  and  the  reasoning  of  Lord  Bacon,  Works, 
vol.  iv.  p.  225 ;  but  see  Anon.  Mos.  237,  238. 

The  doctrine  that  an  action  of  waste  could  not  be  maintained  against  a  tenant 
for  life  at  common  law,  has  been  questioned  by  a  learned  writer  (ueeves'  History 
i.  386,  ii.  73,  74,  148,  n.)  on  the  authority  of  a  passage  in  Bracton;  lib.  iv.  c.  18, 
fd.  306  6,  but  it  seems  extremely  doubtful  whether  that  passage  is  inconsistent  with 
the  doctrine.  The  general  exprrasion  tenens  ad  vitam  suam  ton/tem,  may  be  under- 
stood, construing  secundum  subjectam  materiam,  of  that  particular  class  of  tenants 
for  life  who  were  then  subject  to  an  action  of  waste ;  and  it  is  evident  that  Lord 
Coke  did  not  understand  the  words  in  their  larger  sense,  since  he  repeatedly  cites  the 
passage  as  an  authority  for  the  disputed  doctrine.  An  earlier  chapter  of  Bracton 
contains  a  remarkable  declaration  of  the  right  of  a  tenant  for  life  to  reasonable 
estovers,  in  contradistinction  to  waste,  and  the  right  of  the  owner  of  the  inheritance 
to  prevent  the  commission  of  waste,  by  personal  interference. — Et  eodem  modo 
si  quia  vastum  fecerit  vel  distructioaem  in  tenemento  quod  tenet  ad  vitam  suam, 
in  eo  quod  modum  excedit  et  rationem,  cum  tantum  concedatur  ei  rationabile 
estovenum  et  non  vastum,  facit  trans^essionem.  £t  si  talis  impediatur  per  aliquem 
cujus  interfuerit,  sicut  parens  vel  amicus,  ille  tenensaasisam  non  habebit.  Intentio 
enim  talis  liberabit  a  disseysina,  quia  in  eo  quod  tenens  abutitur  male  utendo,  et 
debitum  usum  in  modum  debitum  excedendo,  non  jpoterit  dicere  quod  disseysitus 
est,  quia  tantum  rationabilia  usus  ei  conceditur.   Et  si  per  aliquod  tempus  forte 
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abusus  fuerit  ultra  modum,  talis  seysina  nulla  erit,  quia  non  est  soyaina  que  traliit 
ad  abosum,  sed  praBBumptio  injuriosa.  Et  ideo  causa  et  intmtio  liberat  impe- 
dientem ;  sed  hoc  per  aaaisam  in  modum  juratse  captam  declarari  oportebit,  scilicet 
utrum  sit  ibi  vastum  vel  rationabile  estoverium.    Lib.  iv.  c.  34,  fol.  217  a. 

Tho  two  following  cases  on  the  right  of  a  tenant  for  life  to  timber,  are  extracted 
from  Mr.  Merivale's  notes. 

Wolf  V.  Hill.    Rolls.    July  3,  1806.    [See  3  Swans.  699  (App.).] 

By  deeds,  and  fine,  an  estate  was  limited  to  the  use  of  trustees  and  their  heirs 
during  the  joint  lives  of  Walter  Hill  and  Clarissa  his  wife,  without  impeachment 
of  waste,  in  trust  that  the  said  trustees  shall  and  do,  in  the  first  place,  by  and  out 
of  the  rents,  issues,  and  profits  of  the  said  premises,  which  shall  from  time  to  time 
come  to  their  or  any  of  their  hands,  bear,  pay,  and  defray,  all  expenses  and  repairs, 
and  all  taxes,  charges,  asaessments,  and  outgoings,  relating  to  the  same,  or  any 
of  them,  and,  in  the  next  place,  upon  trust,  after  such  deductions  for  repairs  and 
other  outgoings  as  aforesaid,  by  and  out  of  the  same  rents,  issues,  and  profits,  during 
the  joint  lives  of  the  said  Walter  Hill  and  Clarissa  hie  wife,  to  raise  the  clear  yearly 
sum  of  £80  by  way  of  pin-money,  and  pay  the  same  to  the  separate  use  of  the  said 
Clarissa  Hill ;  and,  subject  and  without  prejudice  to  the  same  yearly  sum,  to  pay 
the  clear  residue  and  surplus  of  the  same  rents,  issues,  and  profits,  unto  the  said 
Walter  Hill  and  his  assigns,  or  to  authorize  and  impower  him  and  them  to  receive 
and  take  the  same,  during  the  natural  Uvea  of  himself  and  the  said  Clarissa  his  wife, 
to  and  for  his  and  their  own  use  and  benefit,  with  remainder  to  Walter  HUl  and  his 
assigns  lor  his  life,  without  impeachment  of  waBte,  with  remainders  over. 

Power  to  trustees  to  sell  with  consent  of  husband  and  wife.  Money  to  be  laid  out 
in  land  to  the  same  uses. 

Hill  built  a  house  worth  £3000,  being  an  improvement,  and  cut  down  timber 
that  sold  for  £270.  He  and  his  wife  then  consented  to  sell,  and  the  estate  was  sold. 
The  timber  standing  was  valued  at  £350. 

Alexander  doubted  his  right  to  either. 

A  bill  was  filed,  and  his  Honor  was  clear  that  HUl  was  entitled  to  the  £270,  and 
not  to  the  £350. 

Alexander  and  J.  L.  WUliamSj  for  plaintiff. 

Shadwell  for  defendant.  {Cmntess  of  PlymouUt  v.  Archer,  I  Bro.  C.  C,  169  ; 
16  Ves.  180.) 

Sir  Samuel  JSgerton  Bridges.  Plaintiffs  and  William  Stephens  and  Caroline  his 
Wife,  Defendants.  June  20-22. 1816;  Feb.  28, 1817. 

By  settlement  made,  12th  of  November  1785,  on  the  marriage  of  the  Reverend 
Edward  Timewell  Bridges,  and  the  Defendant  Mrs.  Stephens,  then  Caroline  Fairfield, 
spinster ;  reciting  a  mortgage  of  certain  premises  therein  mentioned,  dated  the 
10th  of  February  1720,  for  a  term  of  1000  years,  without  impeachment  of  waste, 
which  had  then  become  vested  in  Jemivut  Bridges  and  William,  Hammond  as  tenants 
in  common;  the  said  Jemima  Bridges  and  William  Hammond  assigned  to  the 
Plaintiff,  and  another,  one  moiety  of  the  premises  for  the  then  residue  of  the  term, 
in  trust  (immediately  from  and  alter  the  solemnization  of  the  marriage)  for  Jemima 
Bridges^  for  so  many  years  of  the  term  as  she  should  happen  to  live,  and  alter  her 
death,  in  trust  for  E.  T.  Bridges,  for  bo  many  years  thereof  as  he  should  live,  and  after 
their  respective  deceases,  in  trust  for  the  Defendant  Caroline,  for  so  many  years 
thereof  as  she  should  live  ;  and  after  the  death  of  the  survivor  of  the  said  Jemima 
Bridges,  E.  T.  Bridges^  and  the  said  Defendant,  then  in  trust  for  the  children  of 
the  marriage  as  therein  mentioned  ;  and  for  want  of  such  issue,  in  trust  for  the  said 
E.  T.  Bridges,  his  executors,  &c.  {Note  :  From  the  statement  in  the  Registrar's 
book  it  seems  that  the  settlement  contained  no  express  declaration  that  the  successive 
life  estates  should  not  be  subject  to  impeachment  of  waste.) 

The  marriage  took  place,  but  there  was  no  iBsue,  and  E.  T.  Bridges  died  intestate 
in  1807,  upon  whose  death  his  widow  the  Defendant  Caroline,  took  out  adminis- 
tration, and  by  virtue  thereof  became  entitled  to  the  reversionary  interest  in  the 
term  eiroectant  on  the  death  of  the  survivor  of  herself  and  Jemima  Bridges.  On 
the  lltn  of  May  1808,  she  offered  this  reversionary  interest  for  sale  in  two  lots, 
when  the  Plaintiff  became  the  purchaser  for  £2600,  of  lot  1,  which  was  described 
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in  the  particulars  as  "  an  undivided  moiety  of  a  valuable  estate  called  Denttead 
Wood,  &o.,  held  under  mortgage  for  the  remainder  of  a  term  of  1000  years,  com- 
mencing from  the  10th  of  February  1720,  but  subject  to  the  life-interest  of  two 
ladies,  one  in  her  80th,  the  other  in  her  46th  year " ;  paid  the  deposit,  and  signed  a 
memorandum  of  agreement,  Thereby  he  acknowledged  himself  to  have  purchased 
the  reveruon  of  the  said  estate  described  as  lot  1,  and  agreed  to  pay  the  remainder 
of  his  money  and  complete  the  purchase  on  having  a  gocra  title. 

In  Hilary  term  1809,  the  Defendant  CaTolitie  (the  widow)  filed  a  bill  for  a 
specific  performance.  In  1811,  Jemima  Bridges  died,  whereup^pn  she  became 
entitled,  as  tenant  for  life  in  possession.  In  October  1812,  she  married  the  other 
Defendant,  and  on  the  18th  of  Afay  1814,  filed  a  bill  of  revivor  and  supplement, 
to  which  the  Plaintif!  had  appeared  and  put  in  his  wswer  but  no  decree  had  been 
made. 

The  present  bill  was  afterwards  filed  by  the  Plaintiff,  pending  that  suit,  alledging 
that  the  premises  of  which  he  so  became  purchaser  were  almost  all  woodland,  the 
value  of  which  depended  on  the  timber  thereon,  and  that  if  the  same  were  cut  down, 
the  land  would  be  of  very  inconsiderable  value,  though,  while  it  remained  in  its 
present  state,  the  cutting  of  the  underwood  afforded  a  considerable  profit  to  the 
tenant  for  life,  but  that  the  Defendants,  insisting  that,  under  the  indenture  of  the 
12th  of  November  1786,  the  defendant  Caroline  was  unimpeachable  of  waste,  and 
that  the  Defendants  were  entitled  to  cut  down  and  fell  timber  at  their  pleasure, 
had  actually  felled,  and  threatened  to  fell,  considerable  quantities ;  therefore  praying 
an  injunction  from  felling,  cutting,  or  grubbing  up  any  timber  or  other  trees,  and 
from  committing  any  other  waste  on  the  premises,  and  ofiering  thereupon,  and  upon 
having  a  good  title  made,  specifically  to  perform  the  agreement. 

To  this  bill  the  Defendants  put  in  an  answer,  insisting  on  their  right  to  cut  timber, 
and  admitting  that  they  had  cut  timber  accordingly,  but  in  a  due  and  husbandlike 
manner,  and  according  to  the  custom  of  the  country. 

A  motion  was  now  made  on  the  part  of  the  Defendants,  to  dissolve  the  injunction, 
which  had  been  obtained  previous  to  the  coming  in  of  the  answer.  {Note  :  In- 
junction granted  till  answer  or  farther  order,  Reg.  Lib.  A,  1815,  fol.  742.) 

Mri  Bell  and  Mr.  Treslove,  in  support  of  the  motion,  cit^  Sjpeer  t.  Crawler,  17 
Ves.  216.    Chamberlaine  v.  Dummer,  3  Bro.  C.  C.  549. 

Sir  8.  Romilly  and  Mr.  Garratt,  for  the  Plaintiff,  cited  Farrant  v.  Lee,  ATitb. 
105  (see  3  Wooddeson  Led.  404,  n.  f),  imder  the  name  of  Farrant  v.  Lmxiy  3 
Atk.  723.  Perrot  v.  Perrot,  3  Atk,  94.  Ptytdeit  v.  The  Duchess  of  Bdlon,  3  Ves. 
374.    Wickham  v.  Wickham,  Coop.  288. 

February  28,  1817.  "His  Lordshii*  doth  order,  that  the  injunction  granted 
in  this  case  be  dissolved ;  and  his  Lordship  doth  declare  that  the  Defencbnt  Caroline 
Stej^iens,  who  is  entitled  to  a  present  interest  for  life  in  the  estate  comprised  in  the 
respective  terms  mentioned  in  the  pleadings  in  this  cause,  is  entitled,  as  between 
herself  and  the  persons  claiming  in  remainder,  to  cut  down  and  apply  for  her 
own  benefit,  such  timber  as  is  fit  and  proper  to  be  cut,  in  the  course  of  a  due  and 
husbandlike  management  of  the  woods  in  c^uestion ;  and  it  is  ordered  that  it  be 
referred  to  Mr.  Thompson,  one,  &c.,  to  inquire  what  timber  upon  the  premises  in 
the  pleadings  mentioned,  is  now  fit  and  proper  to  be  cut  and  felled  in  the  course 
of  a  due  and  husbandlike  management  of  the  said  woods  ;  and  it  is  ordered  that  the 
said  Master  do  state  the  same,  with  his  opinion  thereon,  to  the  Court ;  and  after 
the  said  Master  shall  have  made  hie  report,  such  further  order  shall  be  made  as  shall 
be  just." 

Reg.  Lib.  A.  1816,  fol.  767. 

(Note  :  Since  this  note  was  prepared,  the  editor  has  been  honoured  with  a  com- 
munication of  Lord  Nottingham's  manuscripts  {vide  2  Sicans.  83)  ;  they  contain 
a  report  of  Abrahall  v.  Bubb,{ll)  and  of  an  earlier  case,  Skelton  v.  Skelton,{lO)  which 
will  be  found  particularly  valuable.  Freeman,  in  his  report  of  the  former, 
seems  to  have  confounded  the  two  cases.) 

(7)  Basselgetti  v.  Battme.   Battine  v,  Baszelgetti. 

The  bill  in  the  first  cause  stated,  a  grant  of  an  annuity  in  July  1796,  by  the 
plaintiff  to  the  defendant,  and  an  agreement  that  as  soon  as  the  defendant  should 
become  possessed  of  certain  estates  of  which  he  was  then  in  ezpeotatioa,  he  should 
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convey  them  for  Beouring  the  payment  of  the  annuity,  and  that  the  defendant 
had  become  entitled  to  the  estates,  and  was  in  possession  of  them,  but  refused  to 

complete  the  security,  and  concealed  the  particulars  of  the  estates ;  a  demurrer 
and  plea  having  been  over- ruled  the  defendant  filed  an  answer,  admitting  the  annuity 
to  be  in  arrear,  and  that  by  the  death  of  his  father  in  Nov.  1812,  he  became  entitled 
to  certain  freehold  estates,  the  particulars  of  which  he  set  forth  in  a  schedule,  and 
submitting  whether  the  plaintifE  was  entitled  to  the  relief  sought.  A  receiver 
having  been  appointed  (Beg.  Lib.  A.  1815,  fol.  901),  the  defendant  filed  a  cross 
bill,  alleging  that  the  grant  of  the  annuity  was  void,  and  praying  that  upon  payment 
of  the  price  of  the  annuity  and  interest,  after  deduction  of  the  past  payments,  the 
securities  might  be  delivered  up.  Upon  a  motion  by  the  plaintifi  in  tne  cross  cause 
to  discharge  the  receiver,  the  Lord  CMmcellor  (4th  Feb.  1818),  expressed  an  opinion, 
that  even  admitting  the  validity  of  the  objections  to  the  annuity,  the  frame  of  Dr. 
Battine's  bill,  which  prayed  the  delivery  of  the  securities,  not  absolutely,  but  on 
terms  of  redemption,  gave  to  the  court  a  jurisdiction  which  it  would  not  otherwise 
have  had,  and  entitled  the  annuitant  to  continue  the  receiver  on  the  estates,  for 
the  purpose  of  working  out  the  payment. 

On  19th  Feb.  1821,  these  causes  were  heard  before  Chief  Baron  Richards,  sitting 
for  the  Master  of  the  Molls,  when  the  grant  of  the  annuity  was  declared  void,  and  the 
bill  in  the  first  cause  dismissed. 

(8)  Shove  V.  Webb,  1  T,  B.  732.   Hicks  v.  Hicks,  3  East,  1 2.  Scurfield  v.  bitmland, 

6  East,  241.  Waters  y.  Sir  William  Mansell,  3  Taunt.  66  ;  and  see  Straiten  v. 
Bastall,  2  T.  R.  366,  and  19  Ves.  132,  133.  Criticisms  on  these  judgments,  by 
Lord  Eldon,  may  be  found  in  7  Ves.  23,  9  Ves.  492,  and  by  Sir  James  Mansfield, 
in  1  Taunt.  522.  Courts  of  law  cannot  order  annuity  deeds  void  under  the  statute 
to  be  delivered  up ;  but  they  set  aside  the  warrant  of  attorney  and  judgment,  over 
which  they  possess  a  summary  authority,  Dalmar  v.  Barnard,  7  T.  R.  248.  Appleby 
V.  Smith,  3  Anstr.  865.  SUaiman  v.  Purchase,  6  T.  R.  737.  Ex  parte  Amell,  1 
Bos.  db  PuU.\<a^,  n.;  and  see  Crauford  y.  Gaines,  2  H.  Bl.  438;  2  Ves.  Jun.  164 ; 

7  Ves.  18  ;  10  Ves.  218. 

(9)  The  principle  of  relief  is,  that  the  annuitant  has  no  right  to  retain  deeds  which 
are  void,  but  that  the  grantor  is  interested  in  obtaining  the  delivery  of  them,  because 
though  void,  they  ma^  be  used  to  his  prejudice,  and  form,  in  the  technical  phrase,  a 
cloud  on  some  of  his  title.  Being  void  for  all  purposes,  the  deeds  cannot,  as  evidence 
of  the  contract  under  which  they  were  executed,  impose  on  the  delivery  terms  of 
redemption,  or  create  a  lien  on  the  property.  The  following  are  the  leading  cases 
from  which  the  doctrine  is  to  be  collected. 

Duke  of  Bolton  v.  Williams,  4  Bro.  C.  C.  297  ;  2  Ves.  Jun.  138.  Byne  v. 
Vivian,  6  Fes.  604.  Bromley  v.  Holland,  7  Ves.  3 ;  Coop.  9.  Jones  v.  Harris, 
9  Ves.  496.  Underhill  v.  Horwood,  10  Ves.  218.  Ex  parte  Wright,  19  Ves.  255. 
Angel  v.  Hadden,  2  Mer.  169.  If  the  grantor,  by  his  bill  or  answer,  submits  to 
account  for  the  price  paid  by  the  annuity,  the  payments  in  respect  of  the  annuity, 
will  be  set  off :  Bromley  v,  Holland,  ubi  supra,  Hoffman  v.  Cooke,  5  Ves.  623.  If 
those  payments  exceed  the  amount  of  the  price  of  the  annuity  with  interest, 
the  grantee  must  jefund  the  balance.  Byne  v.  Vivian,  6  Ves.  604.  Hclbrook 
V.  Sharpey,  19  Ves.  131,  but  see  7  Ves.  24. 

On  the  general  jurisdiction  of  courts  of  equity  to  compel  the  delivery  of  void 
instruments,  which  has  been  the  subject  of  contradictory  opinions,  and  even  deci- 
sions, see,  in  addition  to  the  preceding  cases,  Ryan  v.  Mackmath,  3  Bro.  C.  C.  15. 
Fierce  v.  Webb,  3  Bro.  C.  C.  ed.  Belt,  16,  n.  Nevman  v.  Milner,  2  Ves.  Jun.  483. 
Franco  v.  Bolton,  3  Ves.  368  (with  the  criticism  of  Lord  Eldon,  7  Ves.  19).  Mason 
V.  Gardner,  4  Bro.  C.  C.  436.  Sowerby  v.  Warder,  2  Cox.  264.  Scott  v.  Nesbit, 
2  Bro.  C.  C.  640 ;  2  Cox.  183.    Lisle  v.  Liddel,  3  Anstr.  649.    Buff  v.  Atkinson, 

8  Ves.  577.   Jackman  r.  Mitchell,  13  Ves.  581.    Hayvoard  v.  Dimsdale,  17  Ves. 

III.  Jones  V.  Frost,  3  Madd.  I;  Bedesdale  on  Pleadings,  104,  n.  c;  13  Ves.  298; 

IV.  &B.  244.   Ex  parte  Scrivener,  3  Ves.  &  Bea.  14. 

In  Bromley  v.  HMand,  Lord  Eldon  remarks,  that  *  in  the  case  of  Hanington 
T.  JDu  Chastel,  where  Lord  Thurlow  granted  an  injunction  against  a  bond  for  the 
purchase  of  an  office.  taking'*notice  of  the  iteration  offthe  law  of  pleading,  he  is 
made  to  intimate,  that  the  jurisdiction  of  this  court  might  not  be  necessary,  if  the 
defence  could  be  made  at  law.   That  I  take  to  be  a  mistake ;  for  I  am  quite  sure, 

a  XVI.— 19 
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Lord  Thurlow^s  opinion  was,  that  courts  of  law,  properlj,  if  you  please,  taking  upon 
themselves  to  do  that  by  new  forms  of  pleading,  which  they  had  never  before  done, 
as  dispensing  with  profert,  or  permitting  the  averment  of  a  consideration  not  in 
the  body  of  the  deed,  could  not  destroy  the  ancient  jurisdiction  of  this  court  in 
matters  of  that  nature.  That  unquestionably  was  his  opinion."  7  Ves.  19.  Mr. 
Vesey  refers  to  Atkinson  v.  Leonard,  3  Bro.  C.  C  218.  The  following  account 
of  Hanington  v.  Du  Chastel  (of  which  the  printed  reports,  1  Bro.  C.  C.  124;  2 
Dick.  581  ;  3  Wooddeson,  sect.  459,  n.  are  extremely  imperfect),  is  extracted  from 
a  manuscript  in  the  possession  of  the  Editor. 

In  chancery,  Michaelmas  term,  1781.  In  1760,  J.  Hanington  was  house- 
steward  to  the  late  Earl  of  Rochford,  who  was  at  that  time  groom  of  the  stole  to 
King  George  2d ;  the  place  of  one  of  the  pages  of  the  back  stairs,  which  place  was 
in  the  appointment  or  recommendation  of  the  Earl,  as  groom  of  the  stole,  becoming 
vacant,  the  Earl,  being  desirous  of  providing  for  Jean  St.  Ferid,  who  was  a  foreimer, 
and  therefore  incapable  of  holding  the  place,  but  who  had  been  tutor  to  the  Earl, 
entered  into  an  agreement  with  J.  Hanington  to  give  the  place  to  him  upon  con- 
dition (amongst  other  things),  of  his  securing  an  annuity  of  £100  to  St.  Ferid; 
accordingly  J.  H.  executed  a  bond,  dated  10th  June  1760,  in  the  penalty  of  £600, 
conditioned  for  the  payment  of  an  annuity  of  £100  to  St.  Ferid,  provided  J.  H. 
should  enjoy  the  place  during  the  life  of  St.  Feriol,  but  if  the  place  should  be  taken 
away  then  to  be  void.  J.  3.  had  the  place,  and  for  some  time  paid  the  annuity 
to  jS'^-  Feriol,  who  died  16th  May  1776,  leaving  defendant  Du  Chastel  his  executor. 
The  defendant  having  brought  an  action,  and  obtained  a  verdict  against  J.  H. 
on  the  bond  for  the  arrears  of  the  annuity  due  at  the  death  oiE  St.  Ferid,  this  bill 
was  filed  by  J,  H.  against  Du  Chastel,  praying  that  the  bond  might  be  declared 
void,  and  be  delivered  up  to  be  cancelled,  and  an  injunction  to  stay  execution  at 
law. 

On  motion  to  dissolve  the  injunction,  it  was  contended  on  the  part  of  the  Plaintiff, 
that  this  was  a  proper  subject  tor  the  interference  of  a  court  of  equity.  The  profits 
of  the  place  were  not  sufficient,  or  more  than  sufhcient,  to  pay  the  several  annuities  ; 
but,  independent  of  that  circumstance,  this  court  will  set  aside  this  sort  of  contract 
upon  general  political  principles.  In  this  case  a  court  of  taw  could  not  relieve ; 
Ijord  Rochford  not  being  the  obligee  of  the  bond,  the  case  did  not  come  within 
the  St.  of  5  &  6  Ed.  6th,  e.  16.  The  cases  cited  were  Law  v.  Law,  Forrester,  140. 
(3  P.  W.  391.)  Croy  v.  Eesketh,  Bum's  Ecc.  law  (vol.  3,  p.  354-356),  Debenham 
V.  Ox,  1  Vesey,  276.  Goddphin  v.  Tudor,  Salk.  468.  Rex  v.  Vaughem^  Savk. 
P.  C.  168.  Sir  Thomas  Raymond,  400.  (The  reference  is  inoorreet.  4  Burr. 
2494.) 

On  the  part  of  the  Defendants,  it  was  argued  ;  that  this  matter  was  not  proper 
for  a  court  of  equity  ;  the  whole  transaction  might  have  been  set  out  upon  plea ; 
this  court  never  gives  relief  for  mispleading  at  law.  If  this  was  turpis  contractus, 
a  court  of  law  would  relieve.  It  does  not  come  under  any  of  the  heads  of  which 
a  court  of  equity  takes  cognizance,  namely,  fraud,  trust,  accident,  and  account. 
A  distinction  was  also  taken  by  Graham,  between  offices  of  a  public  nature,  and 
offices  relating  to  the  kiog  in  his  private  capacity  ;  and  he  argued  that  the  office 
of  a  page  of  the  back  stairs  being  of  the  latter  kind,  it  was  not  within  the  mischief 
intended  to  be  prevented  by  st.  Ed.  6th,  and  that  the  bond  was  not  objectionable 
on  political  principles. 

The  Lord  Chancellor  [Thurlow].  Here  are  two  questions.  1.  Whether  this 
contract  is  to  be  relieved  1  2.  Where  ?  As  to  the  first,  it  matters  not  whether 
the  office  be  of  a  public  or  private  nature.  It  may  be  equally  contrary  to  the  policy 
of  the  law.  It  is  a  public  concern  that  private  injuries  should  be  redressed.  This 
is  the  foundation  of  the  decision  in  this  court  between  guardians  and  wards.  The 
multiplying  private  injuries  makes  them  public.  If  a  private  manager  of  an  estate 
enter  into  an  agreement,  and  thereby  break  trust  with  his  master,  the  agreement 
is  corrupt.  I  think,  therefore,  that  no  distinction  can  be  made  between  public 
and  private  servants.  Besides  which,  the  law  has  not  said,  that  the  grooms,  pages, 
&c.,  about  the  king,  are  merely  menial  servants.  On  the  contrary  they  are  entiUed 
to  privilege,  and  therefore  clearly  distinguished  from  private  servants.  TluB  eon- 
tract  is  therefore  to  be  relieved. 

Secondly,  Where  1  This  Court  does  not  apply  equity  to  a  case  within  the  pro- 
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vince  of  a  court  of  law ;  but  the  iurisdictton  of  the  courts  of  law  has  not  always 
been  clearly  ascertained.  The  case  of  Doming  t.  Chajrman  was  then  considered 
as  a  doubtful  case.  This  case  cornea  clearly  under  the  head  of  fraud.  I  cannot 
refuse  relief  in  this  Court  in  a  case  which  has  never  been  relieved  in  a  court  of  law, 
though  I  think  it  would  be  relieved  there ;  many  oases  would  be  wrong  if  relief 
was  to  be  rofused  under  that  circumstance.   Injunction  granted. 

Feb.  5,  1783.  The  cause  came  on  to  be  heard.  {Beg.  Lib.  A.  1782,  fd.  260.) 
Lord  Chancellor,  First,  Can  a  Plaintiff  come  into  a  court  of  equity,  and  recover 
a  bond  which  he  had  entered  into  under  these  circumstances  1  There  has  been 
some  difference  of  opinion  on  the  subject ;  but  I  profess  I  cannot  admit  the  dis- 
tinction between  Tnalum  prohibitum  and  malum  in  se,  when  applied  to  a  contract 
in  a  country  where  the  laws  have  prohibited  the  thing  contracted  to  be  done.  The 
obligation  to  abide  by  the  laws  of  the  land  is  part  of  the  duty  of  a  citizen,  and  there- 
fore I  cannot  see  the  difference.  (See  Cannan  v.  Bryce,  3  Bam.  &  Aid.  183.)  It 
is  impossible  to  bring  the  cases  to  any  other  point  than  this ;  that  the  encourage- 
ment of  the  contract  is  contrary  to  the  good  of  the  public,  as  prescribed  by  law ; 
and  thereforo  the  good  of  the  public  requires  to  put  an  end  to  such  contract,  other- 
wise it  would  be  an  unequivocal  declaration  of  law  that  the  party  shall  have  all 
the  benefit  of  the  contract ;  for  the  law  approves  what  it  refuses  to  rescind,  and 
this  must  be  the  fundamental  principle  of  all  the  cases,  that  it  is  a  transaction  on 
a  foundation  which  ought  not  to  have  been  the  basis  of  a  civil  contract.  If  bo, 
this  is  a  proper  place  for  relief.  Secondly,  Whether  this  is  turpis  causa  1  I  will 
not  allow  myself  to  go  into  invective  upon  the  present  occasion.  Lord  Rochford 
might  have  been  led  into  an  error ;  he  had  many  very  valuable  and  amiable  qualities ; 
indeed  there  are  many  reasons  to  prevent  my  speaking  severely  on  this  occasion. 
As  to  what  has  been  said  on  the  statute  of  5  &  G  Edw.  6,  it  goes  more  to  a  legislative 
than  a  judicial  proceeding.  When  the  law  is  made,  it  is  no  more  a  subject  of  inquiry 
whether  what  the  law  has  ordained  is  proper  or  not ;  nor  need  I  go  into  the  nature 
of  offices  ; — but  what  I  am  to  determine  upon  merely  is,'  whether  if  one  person  be 
authorised  to  recommend  or  appoint  another  person  to  an  office,  under  a  third 
person,  he  can,  without  the  privity  of  the  third  person,  and  for  a  private  considera- 
tion of  his  own,  recommend  or  appoint  such  other  person  to  such  office  ?  Between 
private  persons,  I  should  think  it  would  be  a  breach  of  the  confidence  reposed  on 
him.  But  I  do  not  mean  to  leave  a  service  about  the  crown  in  the  same  situation 
as  a  private  service.  The  laws  have  never  considered  the  servants  about  the  crown, 
whether  menial  or  other,  as  private  persons.  Here,  then,  we  must  consider  ex- 
pressly the  case  of  servants  about  the  crown.  It  does  not  now  seem  to  be  contended 
that  the  bond  would  have  been  good,  if  it  had  been  given  to  Lord  Rochford  himself  : 
now,  if  the  contract  itself  was  wrong,  how  can  I  make  the  difference  1  _  The  danger 
of  making  the  distinction  is  great.  It  would  perhaps  have  made  the  point  stronger, 
and  it  would  have  looked  more  ugly ;  but  taking  it  as  a  dry  maxim,  or  as  to  the 
policy  of  the  law,  it  becomes  the  same  thing.  Therefore,  the  hijunction  must  be 
perpetual. 

In  addition  to  the  authorities  referred  to  on  the  former  oceauon,  were  cited, 

Co.  Liu.  234  a.  Lawrence  v.  Braiser,  1  Cha.  Ca.  72.  Berrisford  v.  Done,  1  Vera. 
98.  Symonds  v.  Gibson,  2  Vem.  308.  Blankland  v.  Debby,  Ch.  Just.  HoU.  (Pro- 
bably Blankard  v.  Galdy,  Bep,  Temp.  Hdt,  341 ;  4  Mod.  222 ;  SaUc.  411 ;  Comb. 
228.) 

(10)  Skelton  v.  Skelton.    16  Nov.  29,  Car.  2,  1677. 

The  bill  was  exhibited  against  a  jointress  to  stay  maresme  in  felling  timber, 
and  notwithstanding  the  defendant's  answer,  who  claimed  the  inheritance  by  a 
deed  which  the  plaintifi  controverted,  an  injunction  was  obtained  until  hearing ; 
and  now,  at  the  hearing,  she  proved  herself  to  be  a  jointress  in  tail ;  and  it  was 
urged  by  Mr.  Attorney^  that  tne  defendant  being  a  jointress  within  the  statute 
of  11  H.  7,  which  restrains  all  power  of  alienation  by  fine  or  discontinuance,  she 
ought  likewise  to  be  restrained  in  equity  from  committing  waste,  which  is  also 
in  disherison  of  the  heir.  But  this  I  would  by  no  means  allow,  that  equity  should 
enlarge  the  restraints  or  the  disabihties  introduced  by  act  of  parliament ;  and  as 
to  the  granting  of  injunctions  to  stay  waste,  I  took  a  distinction  where  the  tenant 
hath  only  impunitatem,  and  where  be  hath  jits  in  arboribus.   If  the  tenant  have 
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oi4y  a  bare  indemiuty,  or  exemption  from  an  action  if  he  committed  waste,  then  it 
ii  fit  he  diould  be  restrained  by  injunction  from  committing  it ;  but  if  he  have  a 
right  in  the  thing  itseU,  when  it  is  wasted  and  cut  down,  there  it  is  no  way  reason- 
able that  he  diouM  be  restrained :  as,  for  example,  if  there  be  tenant  for  life,  the 
remainder  for  life,  the  reTerdon  in  fee ;  here  the  tenant  for  life  has  no  right  nor 
power  to  fell  timber  or  commit  waste ;  yet  if  he  do  so  he  cannot  be  punished  for  it  in  an 
action  of  waste,  during  the  life  of  him  in  the  remainder  for  life  ;  for  that  interrening 
remainder  is  an  impediment  to  the  action  ;  so  it  is  most  just  to  grant  an  injunction 
to  stay  waste  ;  and  so  it  was  ruled  in  the  Chancery  by  advice  of  judges,  F.  41  El. 
Sir  F.  Moot,  554,  pi.  748  ;  and  Egerton,  C,  said  he  had  seen  a  precedent  of  such 
an  injunction,  5  R.  2,  and  so  it  had  been  done  before,  temp.  E.  6,  Yandemot  v. 
Eyr :  and  with  [171]  this  agrees  16  Jac.  B.  R.  1  Roll.  377,  pi.  13,  per  curiam.  And 
the  resson  of  this  is  most  convincing ;  for  when  such  a  tenant  for  life  hath  cut  down 
the  trees,  he  in  the  remainder  in  fee  may  take  them  away,  notwithstanding  the 
mean  remainder  for  life,  or  he  may  have  a  trover  and  conversion  against  the  tenant 
for  life,  if  he  remove  them ;  which  shows  that  such  tenant  for  life  hath  no  pn^rty 
in  the  trees ;  it  were,  ergo,  most  absurd  to  put  the  reversioner  to  recover  damages 
for  his  inheritance  in  the  trees,  or  to  seise  them  as  chattels,  when  they  may  better  be 
preserved  to  him  in  specie,  by  granting  an  injunction  to  stay  the  felling  of  them. 
And  upon  the  like  reason  it  may  seem  that  tenant  after  possibility  may  be  restrained 
by  injunction  from  committing  waste,  for  so  if  he  fell  trees  the  reversioner  may  have 
a  trover  and  conversion,  as  was  held  24  Gar.  1,  B.  R.  Udal  v.  Udal's  case,  d.  Rolle 
et  curiam  ;  and  yet  temp.  E.  R.  placita  parliament,  Ryley,  Appendix,  653.  Kirbrok 
petitions  "  quod  breve  ae  vjoste  poet  giser  versus  Roger  son  frere  "  (against  Maud, 
die  widow  of  Rog&r)  "  tenant  in  tail,  apres  possHnlite ;  Response^  leanest  nne  uncore 
ordein  en  ee  cos.'  Probably  this  was  before  21  Ed.  3,  for  in  31  Ed.  3,  Rot.  Pari. 
n.  46,  the  commons  petition  for  a  general  law,  that  t«iant  after  possibiHty  might 
be  liable  to  an  action  of  wsste,  as  being  in  effect  but  tenant  for  life,  yet  could  not 
obtain  it ;  but  this  serves  only  to  keep  the  tenant  after  possibility  in  a  state  of  im- 
punity, if  he  commit  waste,  not  to  give  him  a  right  to  commit  it.    On  the  other 
side,  ii  there  be  tenant  for  life,  with  an  express  charge  to  hold  without  impeachment 
of  waste,  he  is  not  to  be  restrained  by  mjunotion,  for  he  hath  more  than  a  bare 
impunity,  vi*.  a  right  in  the  trees  to  fell  them  ;  a  fortiori,  in  the  case  in  question, 
no  restraint  can  be  put  upon  a  jointress  in  tail  who  hath  the  inheritance ;  and 
yet  all  this  notwithstanding,  he  that  hath  a  lawful  power  and  liberty  to  commit 
waste  may  be  restrained  by  Chancery  from  using  this  power,  when  the  waste  which 
he  is  about  to  do  is  signally  coiUra  bonum  puUtcum.   V.  19  Car,  1,  B.  R.  1  Roll. 
380,  T.  3,  though  a  lease  for  years  was  made  without  impeachment  of  w^tste  by 
the  Bishop  of  Winckett&r^  yet  when  the  lessee  for  years,  towuds  the  end  of  his  term, 
was  about  to  cut  up  all  the  trees,  an  injunction  was  awarded  by  the  advice  of  all 
the  Judges,  pro  bono  publico,  and  in  favour  of  the  church,  [172]  whereof  the  King 
is  patron,  notwithstanding  the  agreement  of  the  parties.    [Bishop  of  Winchester 
V.  Wdgar,  3  Swans.  492,  n.]   But  in  my  Lord  of  Orford's  case,  where  the  Elarl  was 
tenant  for  life  without  impeachment  of  waste,  the  reversion  in  fee  to  the  co-heirs 
of  the  Lady  Banning,  and  the  Earl  was  about  to  pull  down  a  house  near  Colchester,  no 
injunction  could  be  obtained,  but  the  co-heirs  and  Sergeant  Peck,  whowasapurohaser 
from  one  of  them,  were  fain  to  compound  with  the  Earl   So  it  seems  there  is  some 
discretionary  latitude  in  these  cases;  but  that  which  is  more  remarkable  is,  that  he  who 
hath  a  power  to  commit  waste  may  sometimes  be  restrained  from  the  exercise  of  that 
power,  when  it  tends  only  to  a  private  dama^^e ;  as  for  example,  the  Lady  Evelyn  was 
tenant  for  life  in  jointure,  remainder  to  Sir  John  Evelyn,  her  eldest  son,  for  life, 
without  impeachment  of  waste,  with  several  remainders  over ;  the  jointress  let  the 
land  to  a  tenant  at  will ;  Sir  John  Evelyn  enters  by  consent  of  the  undertenant, 
and  cuts  down  trees ;  resolved,  though  no  injunction  had  lain  against  Sir  John  Evelyn 
if  his  remainder  had  fallen  into  possession,  yet  now  it  does  ;  for  although  the  licence 
of  tenant  at  wUl  to  enter  excuse  the  entry  from  being  a  trespass,  yet  no  possession 
by  such  entry  can  enable  him  to  cut  down  the  trees  presently,  for  the  jointress 
hath  right  during  her  life  to  the  shade  and  the  mast ;  and  to  reasonable  boot«8 ; 
ideoque  Lord  Bridgrnan,  Gustos,  awarded  an  injunction  during  the  life  of  the  jointress. 
1  Dec.  1670.   22  Car.  2,  Lord  Nottingham's  MSS.   "  This  court  sees  no  colour  of 
cause  to  give  the  said  plaintiff  any  relief  in  this  court,  and  doth  therefore  think  fit  and 
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order  that  the  matter  of  the  said  plaintifE's  bill  be  from  henceforth  clearly 
and  absolutely  dismissed  out  of  this  court ;  and  it  is  hereby  referred  to  Sir  3.  F., 
&c.,  to  tax  the  said  defendants  their  moderate  costs  of  this  suit."  Beg.  Lib.  B. 
1677, /oi.  33. 

(11)  Abrahall  v.  Bubb.    1  July,  31  Car.  2, 1679. 

The  bill  supposed  the  defendant's  wife  to  be  tenant  in  tail  after  possibility,  by  the 
provision  of  a  former  husband,  and  prayed  she  might  be  restrained  from  commit- 
ing  waste ;  the  defendant  demurred ;  yet  I  ordered  him  presently  to  answer  mood 
the  house  and  trees  about  it,  pro  bono  publico ;  but  the  astt  mommg  I  ordered  him 
to  [173]  answer  the  whole  bill,  upon  the  reason  of  the  case,  Skelton  t.  Skellon,  because 
tenant  after  possibility  has  only  impunitatem,  not  jus  in  arboribus,  for  he  in  reversion 
may  have  a  trover  when  they  are  felled. 

27  May,  32  Car.  2, 1680.  The  importunity  of  the  parties  being  great,  I  restrained 
only  mischievous  waste,  which  might  deface  the  seat,  but  gave  way  that  trees  marked 
out  by  the  ancestor  for  payment  of  his  debts  might  be  felled ;  yet  I  continued  in 
the  same  opinion,  that  where  he  in  the  reversion  might  have  a  trover  for  the  trees 
when  felled,  there  thecourtoughttograntaninjunctiontostay  thefelling,andthat 
I  took  to  be  this  case ;  and  I  oraerved  that  the  o^nnion  that  tenant  after  possibility 
is  dispunishable  of  waste,  was  an  addition  to  Mr.  Littleton^  and  no  part  of  the 
oiginal  text ;  but,  however,  it  is  one  thing  to  have  impunity,  and  another  to  claim 
right  in  the  trees  ;  the  very  act  of  the  party  who  grants  an  estate  without  impeach- 
ment of  waste,  has  not  always  been  understood  to  transfer  a  property  in  the  trees, 
as  may  appear  by  if«r2a^ndtfn'5case;  and  so  at  this  day,  theusualformof  conveyances 
is,  after  the  words  without  impeachment  of  waste,  to  add  a  clause,  and  with  full  power 
and  authority  to  do  and  to  commit  waste,  which  shows  that  this  is  taken  to  be  some- 
what more  than  the  former  wonls  do  necessarily  imply ;  and  the  case  is  put  in  my 
Lord  Dyen  where  an  estate  without  impeachment  of  waste  was  granted  upon  condition 
not  to  commit  voluntary  waste,  and  held  to  be  a  good  condition,  and  consistent  with 
the  grant.  If  the  act  of  the  party  be  so  tenderly  construed  to  prevent  waste,  the  aot 
al  the  law  ought  to  be  bounded  with  more  circumspection.  But  hereafter,  when 
any  Buoh  case  shall  happen  again,  it  may  be  fit  to  direct  that  a  trover  and  conversion 
be  brought  for  felling  some  oaks,  which  shfdl  be  admitted  to  be  cut ;  and  as  the  law 
shall  be  judged  in  a  trover,  accordingly  to  grant  or  deny  a  perpetual  injunction^ 
and  in  the  mean  time  to  stay  waste.   Lord  Ntatingham^s  MSS. 

[174]  RicHAED  CuDDiNuTON,  Plaintiff;  Robert  Withy,  John  Dyhoxb,  Clerk, 
Ann  Osborn,  Richard  Osborn,  Gbobgb  Lord  Bishop  of  Liikjoln,  and  Thomas 
Henry  Ewbank,  Defendants.   Holls.    July  4,  1818. 

A  sequestrator  being  in  possession  of  a  rectory,  under  a  sequestration  issued  a 
creditor  of  the  rector,  a  second  creditor  having  obtained  a  suDsequent  sequestration, 
is  entitled  to  an  account  in  equity  against  the  first  sequestrator,  and  payment 
of  the  surplus  after  satisfaction  of  the  first  creditor ;  nor  are  prior  incumbrancers 
who  have  not  obtained  sequestration  necessary  parties  to  the  suit. 

The  bill  stated,  that  Dyvwke  being  indebted  to  the  Plaintiff  in  the  sum  of  £181, 
Via.  for  goods  sold,  gave  a  bill  of  exchange,  accepted  by  Thomas  Banks,  for  that  sum, 
which  not  being  paid,  the  Plaintiff  brought  an  action  against  Dymoke  and  Banks, 
which  was  compromised  on  their  executing  a  warrant  of  an  attorney,  dated  the 
23d  of  November  181 1»  authorising  judgment  to  be  entered  against  them,  or  either 
of  them,  for  £600,  with  a  defeasance  indorsed,  declaring  that  the  warrant  of  attorney 
was  given  for  securing  payment  to  the  Plaintifi  of  £297  (being  the  amount  of  the 
inincipal  of  the  debt  and  interest,  and  the  costs  at  the  acticm),  with  interest  and 
costs,  &c. ;  that  payment  not  being  made  on  the  30th  of  April  1812,  the  Plaintiff 
caused  judgment  to  be  entered  up  against  Dymoke  and  jBanits,  and  a  writ  of  fieri 
facias  to  be  issued  against  Dymoke,  indorsed  to  levv  £307,  4s.  2d.  ;  that  the  sheriff 
made  a  return  that  Dymoke  was  a  beneficed  clerk,  having  no  lay  fee,  nor  any  goods 
nor  chattels  in  his  bailiwick,  whereof  he  could  cause  the  debt  or  damages  to  be 
levied,  but  was  the  rector  of  certain  rectories  in  the  county  of  Lincoln,  having  glebe 
and  glebe  lands  and  tithes  belonging  thereto  oS.  great  value ;  that  upon  the  return 
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made  by  the  sherifi,  the  Plaintiff  obtained  from  the  Defendant,  the  Bishop  of  lincoln, 
a  writ  of  sequeatxation,  dated  the  10th  o£  July  1812,  authoriaing  and  requiring 
COTtain  perBons  named  hy  the  Plaintiff,  to  sequester  the  fruits,  tiuies,  &c,  of  the 
rectories,  and  to  [176]  render  a  t^e  account,  &c.,  when  required,  but  subject  and 
without  prejudice  to  two  former  sequestrations,  granted  on  the  26th  of  November 
1811,  the  Plaintifi,  together  with  a  surety,  entering  into  a  bond  in  the  penalty  of 
£1200  to  the  Bishop,  for  faithfully  collecting  and  accounting,  &c.,  and  causing  the 
cures  of  the  churches  to  be  dul^  supplied  in  divine  offices  and  other  requisites; 
that  the  two  former  sequestrations  were  issued,  one  at  the  suit  of  the  Defendant 
Ann  Osborn  to  levy  £126,  and  the  other  at  the  suit  of  the  Defendant  Richard  Osborn 
to  levy  £89,  and  were  respectively  directed  to  the  Defendant  Eobert  Withy,  as  the 
sequestrator  ;  that  Withy  entered  oa  the  rectories,  and  into  the  receipt  of  the  tithes 
and  emoluments,  and  had  ever  since  continued  in  possession ;  and  that  the  whole 
debt  remained  due  to  the  Plaintiff. 

The  bill  prayed,  an  account  of  what  was  due  to  the  Defendants  Ann  Oabom  and 
Biehard  Osoom  for  principal,  interest,  and  expenses  of  the  writs  of  sequesta-ation, 
and  of  the  tithes  and  profits  of  the  rectories  received  by  the  Defendant  Withy  as 
such  sequestrator,  or  by  his  order,  &c.,  and  of  the  application  thereof  ;  and  that  the 
surplus  of  the  money  so  received,  after  satisfying  the  prior  sequestrations,  or  a  com- 
petent part  of  such  money,  might  be  paid  to  the  Plaintif!,  in  satisfaction  of  his  debt, 
or  that  the  writs  of  sequestration  of  November  1811,  might  be  discharged,  and  that 
the  Plaintiff  or  his  sequestrator  might  be  let  into  the  possession  or  receipt  of  the 
tithes  or  profits  of  the  rectories. 

Ann  Osborn  and  Richard  Osborn,  by  their  answer,  stated,  that  the  sequestrations 
of  the  26th  of  November  1811,  were  issued  not  for  the  purpose  of  levyinig  the  sums 
mentioned  in  the  bill,  but  to  levy  the  «  hole  of  the  fruits,  titnes,  &c,  <n  the  rectories, 
and,  after  supplying  [176]  the  cures  with  divine  offices,  &c.,  to  account  for  the  surplus 
to  the  Bishop  of  Lincoln;  that  by  two  indentures  of  the  7th  of  December  1808. 
Dymoke  granted  to  Ann  Osborn,  in  consideration  of  £700,  an  annuity  of  £126,  and 
to  Richard  Osborn,  in  consideration  of  £494,  an  annuity  of  £89,  both  annuities 
being  charged  upon  the  rectories,  &c.,  and  payable  during  the  joint  Uves  of  Dymoke 
and  T.  C.  B.,  and  Dymoke  executed  two  warrants  of  attorney  to  confess  judgment 
for  £1400  and  £988  respectively  ;  that  the  annuities  being  in  arrear,  the  Defendants 
caused  the  two  sequestrations  to  be  issued,  and  Withy,  as  their  agent,  was  appointed 
sequestrator;  and  Withy &nd  the  Defendants  executed  bonds  to  the  Bishop  d  Ltiteo2n, 
conditioned  for  Withy  duly  collecting  and  accounting  ;  admitted  that  Withy  collected 
considerable  sums,  but  not  more  tluin  sufficient,  as  the  Defendants  believed,  to  pay 
the  sums  for  which  the  writs  of  sequestration  issued,  or,  at  least,  other  incumbrances 
prior  to  the  date  of  the  Plaintiff's ;  and  submitted  that  if  there  were  any  surplus, 
after  payment  of  the  annuities  to  the  Defendants,  and  the  prior  incumbrances, 
the  Defendants  and  Withy  were  required  by  their  bonds  to  account  for  the  same 
to  the  Bishop  of  Lincoln,  or  his  Vicar-General  on  his  behalf.  Their  answer  also 
stated  proceedings  in  two  suits  instituted  by  Dymoke  against  them  respectively, 
to  impeach  their  security. 

Withy's  answer  was  to  the  same  effect ;  and,  stating  that  he  was  merely  a  trustee, 
submitted  that  the  prior  incumbrancers,  the  armual  demands  of  whom  exceeded 
the  annual  value  of  the  livings,  were  necessary  parties. 

The  Bishop  of  Lincoln,  admitting  the  sequestrations,  professed  to  be  a  stranger 
to  the  other  matters  in  question,  and  hoped  that  the  Court  would  give  proper  <nuer 
for  the  supply  of  the  churches  in  divine  offices,  &c. 

[177]  Bu*  Samttd  RomiUy  and  Mr.  Roupd  for  the  Plaintiff.  The  Plaintiff,  a 
judgment  creditor  who  has  obtained  sequestration,  is  entitled  to  an  account  of  the 
surplus  in  the  hands  of  the  prior  sequestrator,  after  satisfaction  of  the  arrears  and 
growing  payments  due  to  the  creditors  who  obtained  the  first  sequestration.  The 
prior  incumbrancers  (supposing  their  incumbrancers  proved  in  the  cause)  who  have 
not  made  their  claim  effectual  against  the  estate,  are  not  entitled  to  a  preference 
over  subsequent  incumbrancers  issuing  sequestration.  Some  of  the  alleged  incum- 
brancers are  anterior  to  those  of  ^e  Osborne  ;  and  ff  the  objection  is  valid,  the 
sequestrator  has  not  been  justified  in  applying  his  receipts  to  the  discharge  of  their 
annuities. 

Mr.  Hart  and  Mr.  Seion  for  the  Defendants.   After  the  purpose  of  the  first 
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sequeetration  is  satisfied,  the  subsequent  creditw  must  apply  in  the  bishop's  court 
for  an  account  against  the  sequestrator.  In  its  \ega,\  sense,  the  first  sequestration, 
authorising  a  levr  to  the  amount  for  which  judgment  has  been  confessed,  is  not 
satisfied.  A  crecutor  seeking  equitable  relief  against  property  subject  to  specific 
incumbrances,  can  obtain  it  only  on  the  principal  of  redemption.  The  sequestrator 
submits  whether  the  Court  can  authorise  payment  to  the  Plaintiff  in  the  absence 
of  prior  incumbrancers,  and  without  affording  to  them  an  opportunity  to  assert 
theu-  rights. 

The  Master  of  the  Bolls  [Sir  Thomas  Flumer].  X  apprehend  that  this  fund  must 
be  paid  among  the  persons  who  have  taken  out  sequestration  ;  the  Court  knows  not 
the  existence  of  incumbrances  which  the  parties  have  not  followed  with  execution, 
and  made  £178]  available.  The  surplus  in  the  bands  of  the  sequestrator  would, 
before  the  second  sequestration,  have  been  payable  to  Dymoke.  The  incumbrances 
are  not  proved  in  the  cause ;  supposing  their  existence,  the  creditors  have  not  rendered, 
their  securities  effectual.  Are  they  to  stand  by  and  protect  the  surplus  for  ever, 
not  taking  it  themselves,  but  preventing  its  being  paid  to  all  those  who  have  used 
due  diligence  1  I  presume  that  the  churches  are  provided  for  under  the  original 
sequestration;  that  is  always  a  primary  object.  The  Plaintifl  is  entitled  to  an 
account  against  the  sequestrator. 

His  Honor  doth  order  and  decree,  that  it  be  referred  to  Sir  John  Simeon,  Baronet, 
one,  &c.,  to  take  an  account  of  what  is  due  to  the  Defendants,  Ann  Osbom  and 
RvAard  0<dorn,  for  the  arrears  of  the  annuity  payable  to  them  in  the  pleadings 
mentioned,  and  the  costs  and  expenses  the  two  writs  of  sequestration  issued  by 
them,  as  in  the  bill  stated  ;  and  it  is  ordered,  that  the  said  Master  do  also  take  an 
account  of  the  tithes,  rents,  and  profits  of  the  rectories  in  the  pleadings  mentioned, 
come  to  the  hands  of  the  Defendant  Robert  Withy,  as  such  sequestrator  as  aforesaid, 
or  to  the  hands  of  any  other  person  or  persons  by  his  order,  or  for  his  use,  and  of 
the  application  thereof ;  and  it  is  ordered,  that  the  said  Master  do  also  take  an  account 
of  the  principal  and  interest  due  to  the  Plaintifl,  upon  tlie  judgment  obtained  by 
him  against  the  Defendant  John  Dymoke,  in  the  bill  mentioned,  and  the  coats  due  to 
the  Plaintiff  upon  the  writ  of  sequestration  issued  by  him,  as  in  the  bill  mentioned ; 
and  it  is  ordered,  tluit  the  saia  Master  do  tax  the  Defendant,  Robert  Withy,  his 
reasonable  costs,  charges,  and  expences,  necessarily  and  properly  incurred  as  seques- 
trator, and  all  parties  their  costs  of  this  suit;  and  it  is  ordered,  that  out  of  the  money 
in  [179]  the  hands  of  the  said  Defendant,  Bobert  Withy,  in  respect  of  such  tithes, 
rent?,  and  profits  as  aforesaid,  the  said  Robert  Withy  be  at  liberty  to  retain  what  shall 
be  so  taxed  for  his  costs,  and  also  for  the  costs  of  the  Defendants,  Ann  Oshom  and 
Richard  Osborn  as  aforesaid ;  and  it  is  ordered,  that  he  do  thereout  also  pay  unto 
the  Plaintiff,  and  the  several  other  Defendants,  their  costs  of  this  suit ;  and  it  is 
ordered,  that  the  said  Robert  Withy  do  pay  the  surplus  money  which  shall  remain 
in  his  hands,  on  account  of  such  tithes,  rents,  and  profits  as  aforesaid  (if  any)  after 
such  several  payments  as  aforesaid,  in  satisfaction  of  what  shall  be  reported  due  to 
the  Plaintiff,  under  the  direction  hereinbefore  given,  in  case  thesame  shall  be  sufiicient 
for  that  purpose  ;  but  in  case  the  same  shall  not  be  sufficient  for  that  purpose,  then 
it  is  ordered  that  the  same  be  paid  in  part  satisfaction  thereof,  so  far  as  the  same 
will  extend ;  and  in  that  esse,  it  is  ordered  that  the  said  Defendant,  Robert  Withy, 
do  out  of  all  and  every  the  quarterly  paymentB.<rf  the  tithes,  rents,  and  profits  of 
the  said  rectories,  which  shall  from  time  to  time  come  to  his  hands,  after  keeping 
down  the  two  annuities  or  yearly  sums  of  £126  and  £89,  in  the  pleadings  mentioned, 
pay  the  balance  of  such  tithes,  rents,  and  profits  as  aforesaid  unto  the  Plaintiff, 
until  the  whole  of  the  principal,  interest,  and  costs  which  shall  be  so  reported  due 
to  him  under  the  directions  hereinbefore  given,  shall  be  fully  paid  ana  satisfied  ; 
and  it  is  ordered,  that  the  said  Defendant  iJ^eri  Withy,  do  pass  "his  accounts  annually 
before  the  said  Master,  until  the  debt  due  to  the  Plaintiffs  shall  be  reported  to  be  fully 
paid  and  satisfied;  with  the  usual  directions  for  taking  the  accounts,  and  liberty 
to  apply. 

(Reg.  Lib.  A.  1817,  fol.  17G9.)(1) 

(1)  See  Jones  v.  Barrett,  Bunb.  192.  Erringlon  v.  Howard,  Amb.  485.  "  If  the 
sequestrators  being  called  [180]  thereunto  by  the  ecclesiastical  court,  delay  to  givi; 
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an  account,  the  judge  useth  to  deliver  to  the  party  grieved  the  bond  given,  vith  i 
warrant  of  attorney  to  sue  for  the  penalty  thereof  to  his  own  use  at  the  commm 
law."   Watson,  Clergyman's  Law,  c.  30,  p.  308. 

Lloyd  v.  Gurdon  and  Charriteie.  April  II,  [1B18\ 

Injunction  to  restrain  the  negotiation  of  bills  of  exchange  void  in  their  creatioiL 

The  bill  prayed  that  three  bills  of  exchange  accepted  by  the  Plaintiff,  payable 
to  the  Defendants,  for  a  sum  of  £8000  won  at  play,  might  be  delivered  up  to  be 
cancelled. 

Sir  Samuel  Romilly  and  Mr.  Collinson  now  moved,  on  certificate  of  bill  filed 
and  affidavit,  for  an  injunction  to  restrain  the  Defendants  from  parting  with  the 
bills;  suggesting  that  though  the  bills  were  void  in  their  creation,(l}  yet  there 
negotiation  would  induce  a  necessity  of  making  other  persons  parties  to  the  8uit.(2) 

The  Lord  Chancellor  [Eldon]  granted  the  injunction. 

[181]  "  His  Lordship  doth  order  that  an  injunction  be  awarded  to  restrain  the 
said  Defendants  from  indorsing,  negotiating,  or  parting  with  the  said  three  hilli 
of  exchange  or  promissory  notes,  or  either  of  them,  in  the  said  bill  mentioned, 
until  the  Defendants  shall  fully  answer  the  Plaintiff's  bill,  or  this  court  make  other 

order  to  the  contrary."   (Reg.  Lib.  B.  1817,  fol.  663.)   (   v.  Blackwood, 

3  Anstr.  851.) 

(1)  The  statute  9  Ann,  c.  14,  s.  1,  enacts,  "  That  all  notes,  bills,  <£c.,  where  the 
whole  or  any  part  of  the  consideration  shall  be  money  or  other  valuable  thing  won 
by  gaming  or  playing  at  cards,  d)c.,  shall  be  void  to  all  intents  and  purposes."  See 
Eobinson  v.  Bland,  2  Burr.  1077 ;  1  Bl.  234,  256.  Bowyer  v.  Bampton,  2  Sir. 
1155. 

(2)  On  this  principle  a  vendor,  defendant  to  a  bill  for  a  specific  pOTformuice, 
has  been  restrained  from  conveying  the  legal  estate.  EcJUiff  v.  Baldwin,  16  Va- 
267. 

The  Attorney-General  v.  Lepine.  /«ne  22,  [1818]. 

[S.  a  1  Wils.  Ch.  465.    See  Be  Davis's  Trusts,  1889,  61  L.  T.  430.] 

Kesiduary  estate  bequeathed  to  the  minister  and  church-officers  of  a  parish  in 
Scotland,  for  charitable  purposes,  was  directed  to  be  invested  in  stocK,  in  the 
name  of  the  Accountant-General,  and  the  dividends  to  be  paid  from  time  to  time 
to  the  minister  and  church-officers  of  the  parish  ;  but  the  courts  of  Scotland 
having  jurisdiction  to  administer  the  charity,  an  order  confirming  the  master'^ 
report,  in  approbation  of  a  scheme,  was  reversed. 

John  M^Nahb,  late  of  Mile  End,  in  the  county  of  Middlesex,  by  his  will,  dated 
the  8th  of  May  1800,  bequeathed  a  moiety  of  the  residuary  estate  in  these  vorde : 
"  to  be  laid  out  m  the  public  funds,  or  some  such  security,  on  purpose  to  bring  one 
annuitjr,  income,  or  interest,  for  the  benefit  of  a  charity  or  school,  lor  the  poor  of 
the  parish  of  DoUar,  and  shire  of  Clackmannan,  where  I  was  bom,  in  North  BrHAi*~ 
or  in  Scotland ;  that  I  give  and  bequeath  to  the  minister  and  church  of  the 
parish  for  ever,  say  to  the  minister  and  church-officers  for  the  time  being,  and  no 
other  person  shall  have  power  to  receive  the  annuity  but  the  aforesaid  officers  fw 
the  time  being,  or  their  agent  appointed  for  the  time  by  them." 

An  information  and  bill  having  been  filed  in  1803,  by  the  minister  and  elden 
of  the  parish  of  Dollar,  [182]  against  M'Nabb^s  executors,  by  the  decree  made  at 
the  hearing  for  farther  directions,  on  the  8th  of  August  1805,  it  was  ordered  thrt 
the  Master  should  approve  a  scheme  for  earrying  the  charity  into  execution,  u"' 
that  the  relators  and  plainti&  should  be  at  liberty  to  lay  proposals  before  the  Mast" 
for  that  purpose. 

On  the  22d  of  February  1816,  the  Master's  report,  approving  a  proposal,  wu 
confirmed,  and  it  was  ordered  that  the  scheme  therein  stated  should  be  carried  into 
execution.   (19  Ves.  309.) 

From  these  decretal  orden«  the  Attorney-General  and  the  relators  appeals 
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insisting  that  the  information  and  bill  prayed  no  directions  for  carrying  the  charity 
into  execution,  and  that  the  Court  never  gives  directions  for  establishing  a  charity 
in  Scotland,  but  directs  the  money  to  be  paid  to  the  trustees,  who  must  administer 
it  according  to  the  law  of  Scotland,  and  under  the  direction  of  the  Court  of  Session, 
in  case  it  becomes  neceBsary  to  resort  to  any  court  for  direction. 

The  Solicitor  General,  Sir  Samuel  Romilly,  and  Mr.  Bell,  in  support  of  the 
appeal. 

The  Lord  Chancellor  [Eldon].  I  have  always  understood  that  where  a  charity 
is  to  be  administered  in  Scotland,  this  Court  does  not  take  into  its  own  hands  the 
administration.  The  gift  being  for  the  foundation  of  a  ScoUith  charity,  is  certainly 
good  ;  (1)  but  the  courts  in  Scotland  would  haTe  to  de-[183]-termine  what  kind  of 
school  or  charity  should  be  established.  (Prvnut,  Bailiffs^  dtc,,  of  Edinburgh  t. 
Avbery,  Amb.  236.) 

The  decree  reversing  the  former  orders,  so  far  as  they  confirmed  the  Master's 
report,  and  directed  an  execution  of  the  scheme  approved  by  him),  ordered  various 
sums  of  stock,  constituting  a  moiety  of  the  testator  s  estate,  to  be  sold,  and  the  money 
arising  from  the  sale  to  be  laid  out  in  the  purchase  of  3  per  cent,  consols,  in  the  name 
of  the  Accountant-General,  in  trust  in  the  cause  ;  the  dividends  "  to  be  paid  from 
time  to  time  to  the  defendant,  the  Rev.  A.  Mylne,  and  to  the  relators,  and  the 
plaintiffs,  J.  Gibson,  J.  Christie,  and  R.  Smithy  or  such  other  person  or  persons  who, 
tor  the  time  being,  shall  be  the  minister  and  church-officers  of  the  said  parish  of 
Dollar^  to  be  by  wsm  applied  for  the  benefit  of  a  charity  or  school  for  the  poor  of 
the  said  parish  of  Ddlar,  pursuant  to  the  will  of  the  said  testator,"  dc 

(Reg.  Lib.  A.  1817,  foL  1601.) 

(1)  See  Campbell  v.  The  Earl  of  Radnor,  1  Bro.  C.  C.  271.  Oliphant  v.  Hendric^ 
1  Bro.  C.  C.  671.  Curtis  t.  Uutton,  14  Vet.  637.  Mackintosh  v.  Townsendt  16  Vest 
330. 


[185]  WnuAU  MAmew  and  Ann  Gent,  Plaintiffs ;  Sarah  Criceett,  Robert 
Albxandbr  Grickstt,  and  Edward  Bacon,  Defendants.  April  8,  9, 11. 14, 
1818. 

[S.  C.  1  Wils.  Oh.  424.  For  revivor  of  liability  where  surety  promises  to  pay  sub- 
sequent to  discharge  see  Phillips  v.  Foxall,  1872.  L.  R.  7  Q.  B.  677.  As  to 
securities  t^en  subsequently  to  the  suret3r8hip  see  Forbes  v.  Ja^kson^  1882, 
19  Ch.  D.  621.  As  to  position  of  remaining  co-surety  when  other  surety  has  been 
discharged  see  PoUih  v.  Everett,  1876.  1  Q.  B.  D.  674  ;  Re  Wdmerskausen,  1890, 
62  L.  T.  645.  Cf.  also  Duncan  Fox  d  Co.  v.  North  d  South  Wales  Bank,  1879-80, 
11  Ch.  D.  88  ;  6  App.  Gas.  1.] 

A  creditor  whose  debt  is  secured  by  a  warrant  of  attorney,  having  received  pro- 
missory notes  from  the  debtor  and  two  sureties,  and  afterwards  entered  up 
judgment  and  taken  the  goods  of  the  debtor,  and  without  the  knowledge  of  the 
sureties,  withdrawn  the  execution,  has  discharged  the  sureties  ;  but  a  subsequent 
promise  to  pay  the  debt  by  one  surety,  knowing  that  the  execution  has  been 
withdrawn,  renews  his  liability.  Right  of  contribution  between  co-sureties, 
whether  by  separate  instruments,  or  by  the  same  instrument. 

The  bill  stated,  that  in  August  1814,  Charles  Batteley,  being  indebted  to  the 
Defendants,  his  bankers,  in  the  amount  of  £1000  or  thereabout,  secured  by  a 
warrant  of  attorney  to  confess  judgment,  the  Defendant,  agreed  to  advance  to  him 
the  farther  sum  of  £300  on  condition  of  his  procuring  two  persons  as  sureties  for 
the  repayment  thereof,  and  also  of  the  former  balance  ;  [186]  a-nd  the  Flaintifis 
having  agreed  to  become  sureties,  two  promissory  notes,  for  £650  each,  payable 
to  the  Defendants  on  demand,  dated  the  20th  of  August  1814,  were  signed,  one  by 
Baiteley  and  MayheWy  the  other  by  Batteley  and  Gent ;  that  the  Plainti^  had  lately 
discorerftd  that  the  Defendants  <£d  not  advance  the  farther  sum  of  £300  nor  any 
part  it ;  that  in  November  1814.  the  Defendants  entered  up  judgment  on  the 
warrant  of  attorney  against  Batteley  and  issued  execution  thereon,  and  entered  into 
possession  of  his  dwelUx^  house,  and  the  stock  in  trade  and  other  efEects  therein, 
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and  after  continuing  several  days  in  possession,  without  consulting  or  apprizing 
the  Plainti&,  withdrew  the  execution,  Batteley  paying  the  expenses ;  and  that  in 
August  1815,  a^ain  becoming  embarrassed,  the  Defendants  for  the  first 

time  allied  to  the  Flamtifb  for  payment  of  the  pnnnissory  notes,  which  the 
Plaintitfs  refused;* and  in  Michaelmas  term  1816,  the  Defendants  commenced 
actions  against  them. 

The  bill,  charging,  that  the  notes  ought  in  equity  to  be  considered  as  void  and 
given  without  consideration  ;  that  by  withdrawing  the  execution  against  BalteUy, 
the  Defendants  had  released  the  Flaintifis  ;  that  Gent  never  requested  the  Defendants 
not  to  press  for  payment  of  Batteley's  debt ;  and  that  if  Mayhcw  made  such  request, 
it  was  in  i^orance  that  the  execution  had  been  withdrawn,  prayed  that  the  De- 
fendants might  be  decreed  to  deUver  the  promissory  notes  to  the  Plaintifis,  and 
indemnify  the  Plaintifis  against  them,  and  be  enjoined  from  proceeding  in  the 
actions  at  law. 

The  Defendants,  by  their  answer,  stated,  that  being  dissatisfied  with  the  large 
balance  due  from  Batteley,  they  informed  him  that  unless  he  procured  a  joint  note 
from  persons  of  responsibility  they  would  take  possession  [187]  of  his  efrects  ;  and 
BatUUy  promising  to  give  unexceptionable  security,  the  Defendants  added  that  if 
they  were  satisfied  with  the  security,  they  might  advance  £300  more ;  that  when 
Batteley  brought  the  two  promissory  notes,  the  Defendants  said  that  they  should 
make  no  farther  advance  till  they  had  satisfied  themselves  of  the  security,  and 
after  inquiry,  refused  an  advance ;  and  admitting  that  the  execution  was  with- 
drawn at  the  request  of  Batteley  on  the  6th  of  November  1814,  the  Defendants  not 
thinking  it  necessary  to  consult  or  apprize  the  PlaintiSs,  who  were  not  informed  of 
the  existence  of  the  warrant  of  attorney,  further  stated,  that  on  the  application  of 
the  Plaintiffs  in  August  1816,  Mayhew  promised  to  pay  his  note  in  September  foUow- 
>ing,  and  at  that  time  came  to  the  Defendants,  representing  that  it  was  not  con- 
venient then  to  take  up  his  note,  but  promised  to  pay  it  at  ChHatitias,  if  they  would 
wait  till  then  :  denied  that  they  gave  time  and  mdulgence  to  Batteley  to  pay  the 
debt  secured  by  the  promissory  notes,  except  by  withc^wing  the  execution ;  and 
stated  that  on  the  lith  of  February  1816,  Mayhew  promised,  in  the  presence  of 
two  persons  named,  to  take  up  the  note  for  which  he  became  answerable,  on  or 
before  Lady-day  following,  and  before  that  promise,  Mayhew  knew  that  the  Defend- 
ants had  taken  possession  of  Batteley's  effects  under  the  execution,  and  had.  at  the 
request  of  Batteley  and  his  friends,  abandoned  the  same,  and  relied  upon  the  notes 
as  a  security  for  the  balance  then  due  to  them ;  and  the  Defendants  stated  that 
they  had  heard  and  believed  that  at  the  time  of  such  promise,  Mayhew  was  in 
possession  of  a  warrant  of  attorney  given  to  him  by  Batteley  to  secure  the  payment 
of  the  £650  and  interest,  and  that  Batteley  soon  afterwards  committed  an  act  of 
bankruptcy,  which  prevented  Mayhew  from  taking  execution  against  his  efEeots. 

[18^  The  Defendants  had  recover^  a  verdict  against  the  Plaintiff  Mayheto, 
before  the  common  injunction  was  obtained  for  want  of  answer.  On  a  motion, 
after  filing  the  answer,  to  dissolve  the  injunction,  the  Lord  Chancellor^  by  order  of 
the  13th  of  December  1817,  continued  it,  with  liberty  to  the  Defendants  to  proceed 
to  trial  against  Mrs.  Gent.  The  Defendants,  having  declined  to  proceed  to  trial, 
not  intending  to  prosecute  their  claim  against  iiiB.  Qmt,  now  moved  to  dissolre 
the  injunction.  i 

Sir  Arthur  Piggoit  and  Mr.  Treslove^  in  support  of  the  motion,  insisted  that  the 
grounds  on  which  the  Plainti&  rested  their  equity,  the  want  of  consideration  for 
the  notes,  and  the  abandonment  of  execution  by  the  principal  creditor,  formed  a 
legal  defence,  and  cited  Hoora  v.  Contencin  (1  Bro.  C.  C,  27). 

Mr.  Hart  and  Mr.   ,  against  the  motion,  argued  that  the  concurrent 

jurisdiotiou  of  courts  of  equity  was  not  excluded  by  the  novel  equitable  doctrines 
of  courts  of  law ;  and  that  the  question  of  fraud  in  obtaining  the  notes  yna  peculiarly 
proper  for  a  court  of  equity. 

The  Lord  Chancellor  [Eldon].  On  the  motion  for  an  injimction,  two  grounds 
were  taken ;  first,  that  the  principal  debtor  being  indebted  to  the  Defendants  in 
£1000,  the  contract  on  which  these  notes  were  given  was,  that  if  he  should  produce 
securities  for  £1300,  the  Defendants  would  advance  £300  in  addition  to  the  existing 
debt.  In  considering  the  question  whether  there  was  that  agreement,  we  must  not 
lose  sight  of  the  fact,  that  security  was  given  for  the  exact  sum  of  £1300  ;  uid  if 
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such  was  the  transaction,  I  am  not  quite  prepared  to  say  that  the  sureties  could  not 
(189]  avail  themselves  of  their  non-liability  at  law  as  well  as  in  equity,  speaking  of 
law  at  this  day  ;  for  many  queations,  (questions,  for  example,  on  marriage  brokage 
bonds,  and  on  lost  deeds),  formerly  exclusive  subjects  of  equitable  jurisdiction, 
hare,  sinee  Lord  Mansfield's  time  become  subjects  of  the  jurisdiction  of  courts  of  law. 

Tb»  second  ^ound  was,  that  the  Defendants,  by  releasing  the  execution,  had 
relinquished  theur  remedy,  at  least,  pro  tonto.  I  always  understood,  that  if  a  creditor 
takes  out  execution  agamst  the  principal  debtor,  and  waives  it,  he  discharges  the 
surety,  on  an  obvious  principle  which  prevails  both  in  courts  of  law  and  in  courts  of 
equity.  On  the  other  hand,  if  the  surety  afterwards  makes  a  promise  to  pay,  he 
cannot  object  to  that  as  a  promise  without  consideration  :  the  promise  is  valid, 
not  as  the  constitution  of  a  new,  but  the  revival  of  an  old,  debt.  So,  when  a  bankrupt 
is  discharged  by  hia  certificate,  he  cannot,  for  that  reason,  impeach  a  subsequent 
promise  to  pay  a  former  debt,  as  a  promise  without  consideration. 

Although  the  amount  of  £1300  is  constituted  here  by  separate  promissory  notes, 
and,  although  at  one  time  the  doctrine  prevailed,  that  where  there  were  separate 
securities  there  should  be  no  contribution,  that  has  been  exploded  ever  since  the  case 
of  Deervnq  v.  Lord  Winehelsea  (2  Bos.  &  Pul,  270;  1  Cox,  318).  The  liability 
of  the  plamtiffs  must  be  considered,  with  reference,  not  only  to  general  principles, 
but  to  the  fact  that  one  surety  promised  to  pay,  after  he  knew  that  the  execution 
had  beeen  waived  ;  the  efFect  of  that  may  be  varied  by  the  oircumstance,  whether  he 
then  knew  what  was  known  to  the  co-surety. 

There  can  be  no  doubt  that  it  is  a  (Question  fit  to  be  [190]  tried  at  law,  whether, 
if  a  party  takes  out  execution  on  a  bill  of  exchange,  and  afterwards  waives  that 
execution,  he  has  not  discharged  those  who  were  sureties  for  the  due  payment  of 
the  biin(l)  The  principle  is,  that  he  is  a  trustee  of  his  execution  for  all  parties 
interested  in  the  bill. 

April  9.  The  Lord  Chancellor  [Eldon].  I  must  be  informed  whether  the 
Defendants  abandon  all  claim  against  the  Plaintiff,  Gent  1  That  is  an  important 
feature  of  the  case. 

AyrU  14.  The  counsel  for  the  Defendants  having  undertaken  to  release  the 
Plaintiff,  Gent,  the  Lord  Chancellor  proceeded  to  give  judi^ment. 

The  Lord  Chancellor  [Eldon].  The  bill  is  HIm  by  Mayhew  and  Gent,  against  the 
latter  of  whom  I  must  consider  the  Defendants  as  having  no  [191]  demand,  since 
they  prosecute  none.  It  appears  from  the  answer  that  there  had  been  a  proposition 
for  an  advance  of  a  sum  of  £300  in  addition  to  the  original  debt ;  it  is  now  admitted 
that  the  two  notes  of  £1300  can  be  considered  as  a  security  for  £1000  only,  and,  there- 
fore, each  note,  in  a  court  of  equity,  at  least,  is  a  security  for  only  £500,  the  Defendants 
never  having  advanced  the  £300  or  any  other  sum.  The  bill  charges,  as  a  particular 
ground  ofthe  equity  on  which  thePlaintifls  insist, thattwopromissorynotesweregiven, 
to  enable  the  debtor  to  obtain  time  for  £1000,  and  a  further  advance  of  £300 ;  and 
that  the  advance  not  having  been  made,  the  notes  ought  not  to  be  considered  as  a 
security  for  the  existing  debt.  The  mere  circumstance  that  the  Plaintiffs  did  not 
know  that  the  Defendants  held  a  warrant  of  attorney,  would  be  of  no  consequence, 
because  sureties  are  entitled  to  the  benefit  of  every  security  which  the  creditors  had 
against  the  principal  debtor,(2)  and  whether  the  surety  knows  the  existence  of  those 
securities  is  immaterial  ;  and  I  think  it  clear,  that,  though  the  creditor  might 
have  remained  passive  if  he  chose,(3)  yet,  if  he  takes  the  goods  of  the  debtor  in  exe- 
cution, and  afterwards  withdraws  the  execution,  he  discharges  the  surety,  both  at 
hhw  and  in  equity  ;  and  I  cannot  but  believe  that  there  must  have  been  some  mistake 
on  the  part  of  the  learned  judge,  at  nut  prius ;  that,  however,  should  have  been 
made  the  subject  of  a  motion  for  a  new  trial. 

[192]  The  application  of  the  Defendants,  in  equity,  proceeds  on  quite  a  different 
principle.  They  swear,  that  in  the  presence  of  two  witnesses,  Mayhew,  knowing  that 
the  execution  had  been  withdrawn,  promised  to  pay  the  debt ;  and  it  cannot  be  objected 
that  there  is  a  want  of  consideration  for  such  a  promise.  If  a  creditor,  having  given 
time  to  the  debtor  primarily  liable,  makes  a  demand  on  one  who  is  secondarily  liable, 
and  receives  a  promise  from  him,  that  is  sufficient  to  sustain  the  demand,  not  as  the 
creation  of  a  new,  but  as  the  revival  of  an  old.  debt.(4)  With  respect  to  the 
other  Plaintiff,  Mrs.  G^t,  it  must  be  assumed,  that  the  Defendants  have  no  demand 
against  her.   That  reduces  the  case  to  this  singular  condition,  that  one  surety  is 
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discharged  while  there  is  a  verdict  against  the  other ;  and  the  Court  must  conader 
the  efEect  of  the  discharge  of  one  of  two  co-sureties.  The  fact,  that  the  liabibty 
arises  on  separate  instruments,  affords  no  distinction  as  to  the  right  of  contribution 
between  the  sureties.  The  law  is  so  settled  by  Deering  t.  Lord  WincJultea.  I 
recollect  that  the  decision  in  that  case  disturbed  the  then  existing  notions  in  'West- 
minster Hall ;  having  myself  been  counsel  against  that  doctrine,  I  was  much  dis- 
satiflfied  with  it ;  but  on  farther  and  maturer  consideration  I  ought  to  make  u 
much  amends  as  to  say,  that  I  am  convinced  it  was  right.  When  one  surety  has  been 
discharged  the  co-surety  is  entitled  to  say  to  the  creditor  asserting  a  claim  against 
him,  you  have  discharged  a  surety  from  whom  I  might  [103]  harrt  compelled  contri- 
bution, either  in  my  own  name  in  equity,  or  using  your  name  at  law.(5) 

Another  view  is,  whether  the  circumstances  of  the  case  would  not  raise  theqncB- 
tion, — whether  it  is  competent  to  the  Defendants  to  make  any  use  of  the  prominorr- 
notes,  if  the  fact  is,  as  the  bill  alleges,  that  the  principal  debtor  had  solicited  a  farther 
advance  of  £300,  and  that,  when  the  sureties  lent  their  names  on  instnunents 
which  raised  a  demand  for  £1300,  the  Defendants  refused  an  advance,  and  dot 
claim  the  notes  as  securities  for  the  previous  debt  1  There  is  some  ground  to  infer, 
that  the  real  dealing  was  for  an  advance  of  £300  ultra  the  £1000  ;  and  two  points 
therefore  require  consideration ;  1st,  I  am  by  no  means  clear,  that  if  the  suietiet 
could  establish  that,  it  would  not  be  a  defence  at  law  ;  though  I  am  not  disposed  to 
say,  that  therefore  a  Court  of  equity  would  not  relieve  :  but,  2dly,  The  surety  mnn  ' 
have  known,  that  the  execution  had  been  withdrawn,  and  his  promise  to  pay  is  to  be 
considered  as  a  promise  made,  in  all  probability,  with  a  knowledge  the  circumstancs 
of  the  case. 

On  the  whole,  I  am  of  opinion,  that  the  Plaintiff,  Mayhew,  must  pay  into  Court 
so  much,  as  with  what  the  Defendants  have  received  from  the  bankrupt's  estate 
(a  commission  of  bankrupt  had  been  issued  against  Batteley),  will  amount  to  £500, 
without  prejudice.    On  those  terms  the  injunction  must  be  continued. 

(1)  On  the  question  what  transactions,  with  the  principal,  or  person  primaril; 
liable,  discharge  the  surety,  or  person  secondarily  liaole,  see,  Skip  v.  Huey,  3  Atk. 
91.  Nisbet  v.  Smith,  2  Bro,  C.  C.  379.  Bees  v.  Berrington,  2  Ves.  Jun.  540.  La« 
V.  The  East  India  Company,  4  Ves.  824.  Ex  parte  Gifford,  6  Vet.  806.  Bovltbee 
v.  Stubbs,  1 8  Ves.  20.  Bank  of  Ireland  t.  Beresford,  6  Dow.  233.  Samuel  v.  Howartk, 
3  Mer,  272.  Eyre  v.  Bartrop,  3  Madd.  221.  Hodgson  v.  Nugent,  6  T.  R.  277. 
The  King  v.  The  Sheriff  of  Surrey,  1  Taunt.  159.  Thomas  v.  Young,  15  East,  617. 
Bowsfield  V.  Tower,  4  Taunt.  456.  Croft  v.  Johnson,  5  Taunt.  319.  Moore  t. 
Bowmaker,  6  Taunt.ZI^.  Bowmaker  v. Moore, 3  Price, 214.  Brick-wood  v.  Anniss, 5 
Taunt.  614.  Tindal  v.  Brovm,  1  T.  R.  167;  2  T.  B.  186.  Ex  parU  Smith,  3 
Bro.  C.  C.  1.  Walwyn  v.  St.  Quintin,  1  Bos.  <&  Pull.  652.  English  v.  DarUv,  3 
Esp.  49.  2  Bos  &  Pull.  61.  Gould\.  Robson,  8  East,  576.  Clark  v.  Devlin,  3  Bos. 
d;  Pull.  363.    Withal  v.  Masterman,  2  Camj^.  179. 

(2)  Parsons  v.  Briddock,  2  Vem.  608.  Ex  parte  Crisp,  I  Atk.  135.  Gammn 
V.  Stone,  1  Ves.  Sen.  339.  Lee  v.  Book,  Mos.  318.  Sir  Daniel  O'Carrol's  Case,  Ami. 
61.  -Wrightv.  Simpson,  6  Ves.  7U,  is  i.  Ex  parte  Bushworth,  10  Ves.  WrigKt 
T.  Morley,  11  Ves.  12.  Glossop  t.  Harrison,  Coop.  61.  Antrt^  v.  Darnds<M,l 
Mer.  569.  Robinson  v.  Wilson,  2  Madd.  434.  Hoatham  v.  Stone,  cit.  2  Modi. 
437 ;  1  Madd.  Princ.  and  Prae.  236,  n.  g.   Plumbe  v.  Sanday,  Id.  n.  h. 

(3)  6  Ves.  734.  The  Trent  Navigation  Campanyy.  Harley,  10  East,  34.  Ex  park 
Mure,  2  Cox,  63,  74. 

(4)  On  the  revival  of  debts  by  a  subsequent  promise,  see,  Hyleing  v.  Hastings. 
Lord  Baym.38Q,  4:21 ;  Com.  54;  Carth.  470;  1  Salk.  29;  12  Mod.  223;  5  ModA25  ] 
Rep.  Temp.  Holt,  427.    Southerton  v.  Whitlock,  2  Str.  690.    Truem^n  v.  FenUm,  \ 
Cowp.  544.    Ex  parte  Burton,  1  Atk.  256.   Birchy.  Sharland,  1  T.  R.  715.   Bogen  \ 
V.  Stevens,  2  T.  R.  713.    Cockshott  v.  Bennett,  2  T.  R.  763.   Hopes  v.  Alder,  6  East, 
16.n.   LundieT.Robertson,7 East,^Sl.   Besfordv.Saundert,2H.  Bl.lU.  Xj**"! 

V.  Weightman,  6  Esp.  198.   Mucklow  v.  St.  George,  4  Taunt.  613.  Fleming 
Hayne,  1  Stark,  370.    WhiUhead  v.  Howard,  2  Brod.dtBing.  372. 

(5)  On  the  right  of  contribution  between  co-sureties,  see,  Cot^  v.  2 

Freem.  97 ;  Toih.  fo.  41.   HoU  v.  Harrison,  1  Ca.  in  Cha.  246 ;  Rep.  Temp. 
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Finch,  15,  203.  PeUr  v.  Rich,  1  Rep.  in  Cha.  19,  Swain  v.  WaU,  1  Rep.  in  Cha.  80 
Fleetwood  r.  Chamoek^  Nel$.  10.  Zowr  t.  Nelson,  1  Vern.  456.  Lawson  v.  Wr^At, 
1  Cox,  276.   Veering  t.  TAt  £ari  of  Winchelsea,  2  PttU.  270;  1  (7oa;,  318. 

Cowell  V.  Edwards,  2  Bo«.  c6  PuU.  268.  Sa;  par<«  Gifford,  6  V««.  805 ;  Craythome 
v.  Livitiburne,  U  V«.  160.   i)unn  v.  Si«e,  1  Moore,  2  ;  i^oii,  JT.P.  399< 

[194]  Parkhubst  9.  LOWTBN.    A^il  16,  Jlfay  2,  ^(w.  11,  1818  ;  /otu  28,  AprU  20. 

JIfay  1,  J^ttly  22,  1819. 

[See  BursUl  r.  Tanner,  1885.  16  Q.  B.  D.  6.] 

A  witness  objecting  to  answer  interrogatories  before  the  Examiner  or  Gommissioners, 
demurs,  by  stating  his  objection  on  oath ;  his  demurrer  may  then  be  set  down 
for  argument ;  and  if  overruled,  the  witness  pays  the  same  costs  as  a  defendant  on 
demurrer.  Demurrer  to  interrogatories  by  an  attorney  overruled,  without  pre- 
judice to  the  witness's  demurring  on  his  re-examination,  stating  his  reasons. 

The  substance  of  the  pleadings  in  this  cause  is  stated,  on  the  report  of  the  motion 

for  production  of  papers  referred  to  by  the  answer,  1  Mer.  391. 

E.  S.  Godfrey,  having  demurred  to  the  interrogatories  exhibited  to  him  for  his 
examination,  on  the  ground  that  they  referred  to  transactions  in  which  he  was 
employed  as  attorney  and  solicitor,  the  V ice-Chancellor  ordered  the  demurrer, 
which  had  been  set  down  to  be  argued  among  demurrers  to  bills,  to  be  struck  out  of  the 
paper,  and  afterwards  refused  a  motion  not  supported  by  affidavits,  that  the  demurrer 
might  be  overruled.  {Parkhurst  v.  Lowten,  3  Madd.  121,  where  the  demurrer  is 
stated.) 

April  16,  may  2,  1818.  A  motion  was  now  made  by  the  Plaintiffi  that  the 
demurrer  of  the  witness  might  be  set  down  for  argument,  next  after  the  pleas  and 
demurrers  already  appointed. 

The  S<^icitor  General  [Gifford]  and  Mr.  Sidebottom  in  support  of  the  motion. 
A  witness  to  whom  interrogatories  are  tendered  which  he  is  not  bound  to  answer, 
can  protect  himself  only  by  demurrer  ;  if  the  party  exhibiting  the  interrogatories  is 
dissatisfied,  the  opinion  of  the  Court  may  be  taken  by  setting  down  the  demurrer 
for  argument.  The  following  precedents  establish  the  practice  :  The  South  Sea 
Company  v.  Dolliffe  (cit.  2  Atk.  525 ;  2  V«a.  377,  and  under  the  name  of  d'Olipkant 
V.  South  Sea  Company,  1  Ves.  Sen.  318).  Hildersley  v.  I)evisher,{l)  Vail^l9$\-lant 
V.  Dodemead  (2  Atk.  524,  692),  Shepherd  t.  Downing,  from  the  Registrar's  Book,(2) 
Smilhson  v.  HardcasUe.(B] 

[196]  Sir  Ar^ur  Pigg'otl  and  Mr.  Vfeiherdl,  for  the  Defendants.  The  question, 
whether  the  witness  is  privileged  from  answering  these  interrogatories,  cannot  be 
decided  in  this  form.  The  witness  is  not  entitled  to  demur  in  the  general  terms  of 
this  demurrer ;  he  may  be  bound  to  disclose  some  facts  of  which  he  obtained  a 
knowledge  as  attorney ;  and  must,  therefore,  specify  the  questions  from  which 
he  seeks  to  protect  himself  by  his  privilege. 

Mr.  Bell  for  Mr.  Godfrey.  The  witness  is  willing  to  answer  so  far  as  his  duty 
to  his  client  admits.  He  will  be  subjected  to  difficulty  if  his  privilege  is  to  be  decided 
on  demurrer ;  since,  if  the  Court  shall  think  him  bound  to  depose  to  a  single  docu- 
ment, the  demurrer,  it  will  be  said,  is  too  extensive,  and  must  be  overruled.  The 
course  suggested  by  the  yio&{ig7]-Ghancellor  is,  that  the  Plaintiffs  should  specify 
the  facts,  or  the  general  nature  of  the  case,  to  which  they  propose  to  examine  the 
witness,  who  will  then  have  an  opportunity  of  raising  the  question,  whether  the 
examination  is  consistent  with  his  professional  duty. 

The  Lord  Chancellor  [Eldon].  The  first  question  is,  whether  the  proceeding 
for  deciding  the  validity  of  the  witness's  objection  should  be  by  setting  down  the 
demurrer  i  Upon  that  point,  the  cases  cited  have  settled  the  practice  of  the  Court. 
We  proceed  as  far  as  possible,  by  analogy  to  law.  At  law  the  witness  swears  to 
the  facts  which  privilege  him,  and  the  Court  then  decides  the  question  of  privilege. 
Objecting  to  answer  concerning  facts  which  came  to  his  knowledge  as  attorney, 
he  must  swear  that  he  acted  as  attorney,  and  that  he  so  acquired  the  knowledge. 

this  Court,  the  only  way  in  which  a  witness  can  protect  himself,  is  to  state  his 
objeotion  before  the  examiner  or  the  oommiasioners ;  the  commissioners  in  a  country 
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cause  return  the  commiasion  with  what  is  called  the  witness's  demurrer,  and  the 
question  is  brought  before  the  Court,  hj  setting  that  down  for  a^unient.  Certainly 
It  is  not,  strictly  speaking,  a  demurrer,  which  is  an  instrument  that  admits  acts  stated 
lor  the  purpose  of  taking  the  opinion  of  the  Court ;  but  by  an  abuse  of  the  terms 
the  witness's  objection  to  answer  is  called  a  demurrer,  in  the  popular  Sense ;  and 
there  must  be  a  way  by  which  the  Court  can  judiciaUy  determine  its  validity.  I 
shall  follow  the  example  of  Lord  Hardwicke.  It  may  frequently  happen,  that  there 
is  nothing  in  the  pleadings  or  the  interrogatories  from  which  the  commissioners 
or  the  examiner  could  collect,  that  the  witness  was  in  a  situation  which  imposed 
on  him  a  duty,  for  the  protection  of  others,  to  decline  an  answer. 

[198]  The  register  informs  me,  that  by  the  practice,  when  the  demurrer  of 
t^e  witn^  is  overruled,  he  pays  the  same  costs  as  on  the  demurrer  oi  a  Bdendant. 
{Vide  Ske^rd  v.  Dotming^  2  Swans.  195,  n.) 

'  ith  May  1818.  Whereas  Mr.  Solieitor  General,  and  Mr.  Sidebottonh  of  counsel 
for  the  Plaintiffs,  this  day  moved  and  offered  divers  reasons,  &c.,  that  the  demurrer 
put  in  by  B.  S.  Godfrey  to  the  interrogatories  exhibited  to  him,  &c.,  might  be  again 
set  down  for-  argument,  the  same  having  been  struck  out  by  order  of  nis  Honour 
the  Vice-Chancellor,  with  liberty  for  the  parties  to  apply  to  have  the  same  restored, 
next  after  the  pleas  and  demurrers  already  appointed,  in  the  presence,  &c.  Where- 
upon, &c.,  his  Lordship  doth  order  the  said  demurrer  to  be  restored  to  the  paper 
to  be  argued  before  his  Lordship." 

Reg.  Lib.  B.  1817,  fol.  919.{4) 

[199]  The  demurrer  of  the  witness  was  argued. 

The  Solieitor-General  [Gifford],  Bir.  Heald,  and  Mr.  SideboUovh  against  the 
demurrer.  It  is  clear,  that  unless  the  witness  is  privileged  from  answering  any 
part  of  the  interrogatories,  the  demurrer  objecting  generally  to  answer,  is  too 
extensive,  and  must  be  overruled.  In  VaUlemt  v.  Dademead  (2  Atk.  S24),  Lord 
Hardwicke  expresses  his  opinion,  that  these  demurrers  should  be  held  to  Yvtj  strict 
rules,  and  overruled  the  demurrer  as  covering  too  much. 

There  ia  no  doubt  that  an  attorney  is  privDeged  from  revealing  the  confidential 
communications  of  his  client.  Robson  v.  Kemp  (5  Esp.  52),  Fountain  v.  Young 
(6  Esp.  113).  Rex  v.  Withers.i6) 

[200]  But  he  must  answer  "  to  a  fact  of  his  own  knowledge,  and  of  which  he  might 
have  had  knowledge  without  being  attorney  in  the  cause.  As  suppose  him  witness 
to  a  deed  produced  in  the  cause,  he  shall  be  examined  to  the  true  time  of  execution. 
So,  if  the  question  were  about  a  razure  in  a  deed  or  will,  he  might  be  examined 
to  the  question,  whether  he  had  ever  seen  such  deed  or  irill  in  other  plight,  for 
that  is  a  fact  of  his  own  knowledge  ;  but  he  ought  not  to  be  permitted  to  discover 
any  confessions  his  client  may  have  made  to  him  on  such  head."  (BuUer,  N.  P.  284.) 
The  distinction  is  between  confidential  communications,  and  transactions,  at  which 
he  is  present  merely  as  witness,  and  where  the  presence  of  any  unprofessional  person 
might  have  been  sufficient. — Cutts  v.  Pickering  (1  Vent.  197),  Jones  v.  Countess 
of  Manchester  {Ibid.),  Vaillant  v.  Dademead  (2  Atk.  524),  Sandford  v.  Bemington 
(2  Vet.  Jun.  189),  Doe  v.  Andrews  {Cowp.  845),  WUson  v.  Bastall  (4  T.  B.  753). 
Spenceley  v.  Schulenburgh  (7  East,  357),  Duffin  v.  Smith  {Peaks,  N.  P.  108),  Bowles 
Y.  Stewart.{G) 

It  is  clear,  to  omit  other  particulars,  that  this  witness  must  answer,  whether 
he  was  present  at  the  contract,  and  whether  he  has  the  deed.  He  has  not  even 
stated  for  whom  he  was  employed  as  attorney.  His  privilege  arises  not  from^  the 
eharacter  of  attorney,  but  of  attorney  to  a  particiilar  individual.  It  is  the  privilege 
of  the  client,  [201]  B,nd,  if  he  assents,  may  be  waived— Lm  v.  Wheatlev  {C.  S. 
Pasch.  30  Car.  2,  20  HoweWs  Stale  Trials,  674,  n.).  It  would  be  singular,  that 
a  plea  of  privilege  should  omit  to  name  the  party  privileged. 

The  demurrer  is  not  duly  authenticated ;  the  witness  must  make  affidavit 
of  the  truth  of  its  contents.   Nightingale  v.  Dodd  {Mos.  228). 

Sir  Arthur  Piggott,  Mr.  Wetherell,  Mr.  Bell,  and  Mr.  Spence,  for  the  demurrer. 
The  demurrer  is  a  statement  by  the  witness  under  examination,  and  is  therefore 
made  on  oath.  The  Court  will  not  establish  a  practice  analogous  to  that  which 
r^uiates  demurrers  to  bills ;  but  will  direct  a  reference  to  the  master  to  inquire 
what  interrogatories  the  witness  must  answer.  The  design  of  the  interrogatoriea 
is  to  convict  the  witness's  client  of  simony. 
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The  Lord  Chanallor  [EMon].  He  witoesB  demuiring,  on  Uie  ground  that 
his  axuwra:  would  violate  the  confidence  reposed  in  him  as  attorney,  must  name 
the  party  to  whom  he  was  attorney.  In  my  limited  experience  at  nisi  priiUt  I 
recoUect  no  instance  in  which  the  attorney's  privilege  prevailed,  except  where  it 
was  the  privilege  of  one  of  the  parties  in  the  cause ;  but  1  would  not  be  understood 
to  say,  that  it  was  not  bo.(7^  If  Brooksby  (the  purchaser  of  the  first  presentation 
in  1799)  were  called  he  might  state,  that  the  bill  alleges  a  simoniacal  contract, 
and  object  to  answer  whether  it  was  made,  or  even  what  sum  was  paid,  [202]  because 
he  is  not  bound  to  answer  any  one  question  among  many,  which,  as  a  link,  has 
a  tendency  to  subject  him  to  a  penalty.  There  might  be  a  doubt,  to  what  extent 
the  attorney  could  protect  himself  from  answering  to  information  which  he  acquired 
aa  attorney,  though  not  perhaps  as  attorney  for  Brmktby  %  It  is  consistent  with 
this  demurrer,  that  the  knowledge  of  these  facts  was  acquired  by  the  witness  as 
attorney  for  the  Plaintiff. 

If  the  demurrer  is  overruled,  the  next  proceeding  in  regular  course  would  be, 
a  motion  to  commit  the  witness  for  not  answering.  Supposing  an  error  in  the 
form  only  of  the  demurrer,  I  would  afford  to  the  witness  an  opportunity  of  correcting 
it ;  but  he  must  be  careful  so  to  frame  his  demurrer  that  it  may  embody  in  it  the 
rule  of  law  relative  to  the  privilege  of  an  attorney.  The  distinction  is  extremely 
nice  between  the  questions  which  the  attorney  is  bound  to  answer,  and  those 
which  he  is  privileged  from  answering. 

Though  we  give  to  this  instrument  the  name  of  demurrer,  it  is  nothing  but 
the  witness's  tender  of  reasons  why  he  should  not  answer  the  questions.  As  it 
now  stands,  I  think  the  demurrer  bad,  and  that  a  mere  insertion  of  the  name  of 
the  client  will  not  supply  the  defect.  The  proper  way  of  disposing  of  it  will  be,  to 
declare  that  the  reasons  stated  by  the  witness  are  not  sufficient  to  prevent  his 
farther  examination  on  these  interrogatories,  but  with  liberty  to  state  any  other 
reasons  against  being  examined. 

Unless  the  argument  which  has  been  urged  is  valid,  that  the  demurrer  being 
the  statement  of  the  witness  under  examination,  is  made  on  oath,  it  must  be  sup- 
ported [203]  by  affidavit.  The  examiner  ought  to  take  the  statement  of  the  witness 
on  oath.  It  is  clear,  that  in  some  way  the  Oourt  ought  to  have  the  sanction  of  an 
oath  {or  the  facts  on  which  the  objection  is  founded. 

Jan.  26,  1819.  On  this  day  the  Plaintiff  moved  that  the  minutes  of  the  bst 
order  might  be  varied. 

The  SdidioT-Generai  [Gifibrd],  Mr.  HetUd,  uid  Mr.  Sidebottom,  in  support 
of  the  motion. 

Sir  Arthur  PiggoU,  Mr.  Wetherell,  and  Mr.  Spenee,  against  the  motion. 
I  The  Lord  Cfumcellor  [Eldon].   The  minutes  are  certainly  not  correct,  and 
require  alteration. 

The  word '  demurrer,"  as  I  have  repeatedly  observed,  is  used  not  in  a  very  appro- 
priate sense,  in  a  business  of  this  kind,  to  signify  some  objection  by  a  witness  to 
answer  a  question  addressed  to  him ;  and  though  we  find  in  the  books  cases  in 
which  the  witness  has  been  beard  on  demurrer,  yet  the  oldest  of  us  recollect  no 
such  case  in  our  experience. 

Mr.  Godfrey  having  been  employed  as  solicitor,  properl^p^  thought  that  he  ought 
not  to  submit  to  an  examination  with  respect  to  transactions  ofhis  client,  unless 
compellable  by  law.  It  is  true  that  this  demurrer,  using  the  term  in  its  inappropriate 
sense,  must  nave  been  overruled,  if  for  this  reason  only,  that  the  witness  has  not 
stated  by  it  who  bis  client  was  ;  but  on  the  other  hand,  it  is  impossible  to  say  that 
these  interrogatories  do  not  [204]  contain  many  questions  which  no  protection 
that  an  attorney  can  claim,  not  on  his  own  account  but  on  that  of  his  client,  can 
shield  him  from  answering.  In  the  ordinary  courts  of  law,  if  Mr.  Godfrey  were 
called  as  a  witness,  he  would  make  his  objection,  stating,  under  the  sanction  of 
his  oath,  the  circumstances  in  which  he  stood,  as  grounds  for  calling  on  the  Court 
to  protect  him  from  answering  particular  questions.  We  have  great  difficulty 
here  in  knowing  how  to  deal  wim  these  proceeding,  not  passing  in  Court,  but 
the  witness  being  examined  before  commissioners,  or  in  the  examiner's  office. 

I  apprehend,  that  the  witness  cannot,  before  the  commissioners  or  the  examiner, 
say,  merely,  that  he  was  attorney  for  A.  B.,  and.  therefore,  will  not  answer  any 
question ;  but  must,  at  the  hazard  of  a  miscarriage  in  judgment,  place  himseU 
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before  the  ezAminer  or  the  commanmenL  exxctty  in  the  nme  state  in  which  & 

witness  at  nisi  prins  would  place  himself  before  the  Chief  Justice;  that  is.  must 
submit  to  their  judgment  whether  he  has  or  not  stated  a  sufficient  reason  for  pro- 
tecting himself  from  answering.  If  ihey  are  <rf  opinioii  that  he  ought  to  answer, 
and  he  will  not,  he  declines  at  the  hazard  of  the  animadrersion  of  the  Court ;  but 
on  the  other  lumd,  it  is  too  much  to  saj,  that  if  he  declines,  he  must  not  have  some 
mode  of  bringing  before  the  Court  the  question,  whether  the  jud^nient  of  the  com- 
missioneiB  or  the  examiner  is  such  as  it  will  approre  ;  and  it  is  unpoesible  for  the 
Court  to  know  whether  the  witness  is  right  or  wrong  in  his  demurrer,  unless  he 
states  the  reasons  of  it.  I  therefore  meant  in  this  case  to  hare  the  order  drawn  up^ 
if  possible,  in  such  a  way  as  once  for  all  to  make  a  dedsion  whieh  might  serve  as  a 
guide  for  future  eases ;  namely,  to  point  oat  how  a  person  who  is  a  party  to  the 
exunination  but  not  to  the  suit,  is  to  de-^06)-™ir ;  that  is.  that  his  reasons  shoald 
come  before  the  Court,  enabfing  it  to  decide  on  the  demurrer  exactly  in  the  same 
way  as  the  judge  at  nisi  prius,  who,  if  the  witness  declined  to  answer  as  attorney, 
would  proceed  to  inform  liim,  that  though  he  mi^t  protect  his  client,  there  were 
many  questions  which  he  could  not  so  decline  answering.  I  meant  to  declare, 
that  the  reasons  stated  as  grounds  of  this  demurrer  were  not  sufficient,  and,  therefore, 
to  overrule  it ;  then  takiDg  notice,  that  the  commission  having  been  returned, 
Godfrey  could  not  be  again  examined  under  it,  I  meant,  that  another  commission 
should  issue,  and  that,  therefore,  the  overmling  this  demurrer  was  to  be  without 
prejudice  to  Godfrey's  objecting  or  demurring  to  answer  questions  on  sueh  grounds 
as  he  should  state  in  hts  objections ;  inteniaing  thereby  to  secure  to  the  Court, 
if  the  miestion  should  come  here  agun,  the  oi^rtunity  ol  knowing  the  grounds 
on  which  he  objected,  either  to  the  whole  body  of  the  interrogatories,  or  to  some  of 
them ;  in  order  that  it  might  have  the  means  of  determining  whether  the  judgment 
of  the  commissioners  or  the  examiner  was  right,  and  of  deciding  the  validity  of  what 
is  called  a  demurrer,  thou^  quite  a  different  instrument  from  tiiat  to  which  the 
name  is  ordinarily  given. 

I  inquired  what  Lord  Hardxcicke  had  done  with  regard  to  costs,  as  a  rule  for 
myself ;  for  no  one  can  fail  to  observe,  that  he  was  inclined  to  overrule  the  demurrer 
in  the  case  cited  {yaillant  v.  Dodemead.  2  Atk.  524),  with  a  high  hand.  If  the  same 
rule  is  applied  to  the  demurrer  of  a  witness  which  is  establi^ed  for  the  demurrer 
of  a  party,  it  seems  to  me  that  I  should  adopt  that  rule,  unless  a  special  case  is  made 
for  higher  eosts ;  and  if  Lord  RaTdviicke  gave  only  £5  costs,  I  cannot  giTe  more. 

[206]  '  January  28,  1819.  Whereas  Mr.  Solicitor-General,  Mr.  Heald,  and  Mr. 
Sidebottom,  of  counsel  for  the  Plaintiffs,  moved  and  offered*  divers  reasons  unto 
the  Right  Honourable  Ute  Lord  High  Chancellor  of  Great  Britain,  that  the  minutes 
of  an  order  made  in  this  cause  on  the  11th  day  of  November  1818,  might  be  varied, 
in  the  presence  of  Sir  Arthur  PiggoU,  Mr.  Wetkerell,  and  Mr.  Spence,  of  counsel  for  the 
Defendants ;  upon  hearing  what  was  alleged  by  the  counsel  on  both  sides,  His  Lordship 
doth  order,  that  the  minutes  of  the  said  order  of  the  11th  day  of  November  1818.  be 
rectified,  and  be  as  foUows  :  viz,  declare,  that  the  reasons  stated  by  E.  S.  Godfrey,  in 
his  demurrer,  as  the  grounds  thereof,  are  not  sufficient  reasons  to  sustain  his 
demurrer,  and,  therefore,  let  the  said  demurrer  be  overruled ;  and  the  commission 
issued  in  this  cause  for  the  examination  of  witnesses  having  been  returned,  the  said 
E.  S.  Godfrey  cannot  be  examined  without  a  new  commission,  and,  therefore,  let  a 
nev  commission  issue  for  the  examination  (rf  the  said  E.  S.  Godfrey,  directed  to  the 
commissioners  named  in  the  said  former  commission ;  but  this  is  to  be  without 
prejudice  to  the  said  E.  S.  Godfrey  objecting  or  demurring  in  writing,  upon  his 
examination  under  the  new  commission,  to  the  interrogatories,  or  any  of  them, 
exhibited  for  his  examination,  or  to  any  part  or  parts  thereof,  as  he  may  be  advised, 
upon  such  grounds  as  he  shall  state  in  such  objections  or  demurrer ;  and  let  the  said 
E.  S.  Godfrey  pay  unto  the  Plaintiffs,  the  sum  of  £6  for  their  eosts  of  the  said 
demurrer. 

Reg.  Lib.  B.  1818,  fol.  840* 

20,  May  1,  1819.  A  motion  was  made  in  behalf  of  Mr.  'Godfrey,  to  extend 
the  minutes  of  the  order  of  the  28th  Janvary  1819,  by  adding  that  the  Plaintiffs 
are  not  to  exhibit  any  new  [207]  interrogatories  without  the  leave  of  the  Court, 
Mid  directing  a  reference  to  the  Master,  to  settle  the  old  interrogatories,  by  MrikinK 
out,  or  altermg,  so  much  as  required  the  witness  to  set  forth  any  information  he  had 
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reoeiTed  fzom  persona,  who,  or  whose  representatives,  are  not  parties  to  the  cause, 
or  any  other  irrelevant  matter. 

Mr.  Bdl,  for  Mr.  Godfrey,  Sir  Arthw  Piggott  and  Mr.  Wetherell,  for  the  De- 
fendants, in  support  of  the  motion. 

It  is  clear  that  interrogatories  may  be  suppressed  for  impertinence.  Practical 
Register  (p.  384),  Cocks  v.  Worthvngton  (2  Atk.  235.    See  Pyncent  v.  Pyncent, 

3  Atk.  557.    White  v.  Fussell,  19  Ves.  113),  Sandford  v.  (1  Ves.  Jun.  400). 

Mill  T.  Mill  (12  Yes.  406).  In  the  common  case  the  interrogatories  are  not 
Been  by  the  adverse  party  till  after  publication,  and  then  the  interrogatories  and 
depositions  are  suppressed  together :  but  where,  as  in  this  instance,  the  interroga^ 
tones  are  seen  before  examination,  immediate  application  must  be  made,  the  rule 
of  the  Court  being,  that,  for  impertinence,  the  party  must  ap^ly  as  soon  as  apprised 
of  its  existence,  and  wuves  the  objection  by  delay.  A  considerable  part  of  these 
interrogatories  (as  questions  to  information)  leads  to  the  introduction  of  matter 
whioh  cannot  be  evidence ;  tending  to  prove,  not  a  point  in  issue  in  the  cause,  but 
the  criminality  of  the  contract.  Before  the  examiner,  a  mere  ministerial  officer, 
the  witness  would  not  be  permitted  to  object  to  their  relevancy.(8) 

[208]  Both  the  witness  and  the  party  are  entitled  to  be  protected  from  the 
oppression  of  impertinence.  An  answer  to  impertinent  interrogatories  inflicts  on  the 
Defendants  the  expense  of  copies  of  useless  depositions. 

The  witness,  an  officer  of  the  Court,  is  bound  to  object  to  the  disclosure  of  his 
client's  secrets.  It  is  true  that  no  precedent  has  been  found  of  such  an  application 
by  a  witness ;  but  there  is  a  want  of  authorities  in  the  whole  proceeding  on  a  demurrer 
to  interrogatories.  Unless  the  irrelevant  matter  is  expunged,  the  witness  ctmnot 
meet  the  case  by  specific  objections,  on  demurrer ;  and  it  is  a  hardship  to  be  confined 
to  that  remedy  at  the  peril  of  costs.  The  opinion  of  the  bar  has  long  been,  that  a 
witness  is  entitled  to  see  the  pleadings ;  and  the  form  of  the  concluding  general 
interrogatory  supposes  in  him  a  knowledge  of  the  points  in  issue. 

The  Solicitor-General  [Gifford],  Mr.  Heald,  and  Mr.  Sidebottom,  for  the  Plaintiffs, 
in  opposition  to  the  motion.  There  is  not  a  single  interrogatory  of  which  it  may  be 
truly  said,  that  the  smswer  can  by  no  possibility  be  evidence ;  the  relevance  of  the 
interrogatories  cannot  be  ascertained  till  they  are  compared  with  the  depositions  ; 
if,  upon  a  reference  directed  after  the  examination,  they  are  found  irrelevant,  they 
will  be  expunged  with  costs. 

In  the  examination  of  an  unwilling  witness,  the  Court  £209]  permits  qu^tions  in 
tiie  form  of  cross-examination.— PAtifi^  on  Evidence  (vol.  i.  p.  283). 

The  apptioation  by  a  witness  is  as  irregular  as  novel.  It  has  been  decided, 
that  a  witness  cannot  demur  to  interrogatones  for  irrelevancy. — Ashton  v.  Athlon 
(1  Vem,  165 ;  1  E^.  Ca.  Ab.  41).  If  such  a  motion  could  be  sustained,  a  witness, 
colluding  witi^  one  of  the  parties,  uid  objecting  to  the  questions  addressed  to  htm, 
might,  in  effect,  compel  the  publication  of  the  interrogatories  before  examination. 

In  the  course  of  the  argument  the  following  observations  were  made  by — 

The  Lord  Chancellor  [Eldon].  I  agree  that  the  Court  is  bound,  at  the  instance 
of  any  person,  to  take  care  that  no  injustice  is  done ;  but  I  think  that  this  motion 
must  be  argued  on  very  different  principles,  as  the  application  of  the  Defendants, 
and  of  the  witness.  For  instance,  before  the  Master,  the  witness  cannot  insist  that 
interrogatories  shall  be  struck  out,  requiring  disclosure  of  what  he  knows  as  attorney; 
that  must  be  done  elsewhere.  So  the  witness  is  not  acquainted  with  the  pleadings, 
and  therefore  cannot  know  how  to  object  for  irrelevuicy  (if,  indeed,  the  opinion 
intimated  from  the  bar  is  correct,  that  the  witness  is  entitled  to  see  the  pleadings, 
that  difficulty  will  be  removed) ;  the  Master,  according  to  this  application,  is  to  judge 
what  shall  remain  part  of  the  interrogatories  ;  and  whether  right  or  wrong,  the 
witness  cannot  suffer  by  his  judgment.  The  party  might  take  the  opinion  of  the 
Court ;  but  how  can  the  witness  proceed  for  that  purpose  t  If  it  is  insisted  that  this 
case  is  so  monstrous  that  the  Court  must  advert  to  it  as  an  exception,  that  may  be  a 
question  ;  but  care  must  be  taken  not  to  open  a  door  to  [210]  ^n  application  in  every 
case  in  which  a  witness  may  choose  to  make  it. 

There  is  another  circumstance  on  which  I  shall  not  lay  much  stress,  that  when 
the  Defendants  desire  that  the  examination  should  be  on  the  old  interrogatories, 
and  that  the  Master  should  expunge  some  part  of  them,  they  are,  in  fact,  objecting 
to  interrogf^ories  to  whioh  they  should  have  objected  in  an  earher  stage  of  the  cause. 
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It  would  be  a  vaat  thing  for  the  Gouit  in  an  order  of  reference  to  the  Master, 
to  direct  him  to  consider  as  irrelevant,  questions  relating  to  information,  from  any 
person,  who,  or  whose  representative,  is  not  a  party ;  non  constat  that  other  wit- 
nesses may  not  prove  that  the  person  from  whom  the  information  was  given,  was 
in  such  a  situation  that  his  information  would  be  evidence. 

It  is  also  material  to  consider  whether  these  interrogatories  are  addressed  to 
this  witness  only  or  to  others.  Of  interrogatories  addressed  to  a  variety  of  witnesses, 
there  is  a  very  great  difficulty  in  saying  what  part  ia  impertinent  with  regard  to  one 
witness,  without  knowing;  the  effect  of  other  parts  to  be  exhibited  to  <^her  witnesses. 
Supposing  that  publication  has  not  passed,  how  can  the  Master  know  that  the 
answers  of  the  other  witnesses  that  are  to  be  examined  may  not  mi^e  the  answer 
of  this  witness  extremely  material  f  It  is  <me  thing  to  say,  that  if  the  Court  sees 
interrogatories,  the  answer  to  which  cannot  by  |)ossibility  be  evidence,  let  other 
witnesses  state  what  they  will,  it  will  not  permit  them  to  be  addressed  to  the 
witness  ;  and  another  thing  to  say  that  other  interrogatories  shall  not  be  addressed 
which  may  be  very  material,  regard  being  had  to  the  effect  of  the  depositions  of 
other  wit^esses,  on  the  testimony  of  this  particular  witness.  Interrogatories, 
no  answer  to  which  can  be  received  in  a  [211]  court  of  justice,  I  think  that  I  ought 
to  struggle  to  strike  out ;  and  it  certainly  is  <^fficu]t  to  understand  how  any  answer 
to  some  part  of  these  interrogatories  can  be  evidence. 

On  the  other  hand,  the  Court  will  distinguish  between  interrogatories  to  prove  a 
fact,  and  to  prove  a  crime.  Suppose  that  the  presentation  in  this  case  had  been  sold 
for  £6000,  to  be  paid  at  a  future  time,  and  the  owner  of  the  advowson  had  filed  a  bill 
agaiiut  his  trustee  who  had  so  sold,  for  an  account  of  the  profits  of  the  sale,  and  the 
trustee  did  not  think  proper  to  report  the  circumstances  of  the  sale  or  the  amount 
of  the  money,  alleging  that  he  had  good  reasons  to  decline  answering,  might  not 
the  Plaintiff  ask  a  witness,  whether  he  paid  to  the  trustee  a  particular  sum  "i  That 
question  is  put  to  establish,  not  simony,  but  the  fact  of  payment  to  a  trustee  who 
will  not  answer.  It  would  he  dreadful  for  this  Court  to  declare  that  a  trustee  may 
so  deal  with  the  trustrproperty,  that  he  shall  state  to  the  ceatui  que  trust  what  he 
has  done  only  to  a  certain  extent,  and  yet  that  the  cestui  que  truxt  must  believe 
what  he  so  states. 

If  the  Plaintiff  were  to  ask  the  late  or  the  present  Mr.  Zouten,  whether  he  was 
not  a  paity  to  the  execution  of  this  deed,  he  might  refuse  to  answer ;  but  a  third 
person,  a  witness  to  whom  the  Plaintiff  exhibits  the  deed,  and  asks,  whether  he 
attested  the  execution,  must  answer.  Thus  the  Court  would  oblige  the  attorney 
of  L&wten  to  show,  that  Lowtm  had  been  engaged  in  a  dmoniacfJ  contract,  from 
cUscovering  which  Lototen  might  protect  himself.  If  the  interrogatories  are  such 
as  not  to  invade  the  privilege  of  the  cHent,  which  is  to  be  attended  to  by  the  attorney, 
though  they  bring  out  proof  of  simony,  yet  bringing  out  proof  of  payment  of  the 
money,  they  must  be  answered. 

[212]  A  very  singular  question  might  arise  with  which  the  Court  could  not 
possibly  deal :  supposing  that  Daniel  had  conveyed  the  right  of  presentation  to 
Lowten  in  trust  to  sell ;  that  Lowten,  in  execution  of  that  trust,  had  sold  simoniac- 
ally;  and  that  Daniel  had  applied  to  the  Crown  for  the  presentation  forfeited, 
and  could  produce  evidence  of  the  simony. 

It  is  clear,  that  the  Court  ought  by  some  means  to  exclude  a  question  whiob 
has  no  object  but  to  prove  simony ;  but  if  the  object  of  the  question  is  to  prove 
payment  of  money,  though  the  effect  of  the  answer  is  to  prove  simony,  we  cannot 
here  exclude  it.  If  a  trustee  will  not  state  all  that  belongs  to  his  dealing  with  the 
trust-property,  the  cestui  que  trust  is  not  bound  to  believe  any  part  of  his  statement, 
and,  is,  therefore,  entitled  to  learn  from  witnesses,  not  merely  what  they  may  choose 
to  state,  but  all  that  he  has  a  right  to  know. 

This  is  in  truth  no  more  than  a  bill  for  an  account.  The  Defendant  has  said 
that  he  received  only  £6000 ;  supposing  that  he  had  proceeded  to  state  the  time 
at  which  he  had  received  it,  and  other  circumstances,  and  had  then  gone  on  to 
protect  himself  against  a  discovery  of  simony  (for  this  Court  will  not  require  a  man 
to  disclose  that  he  has  been  guilty  of  a  great  offence,  it  ia  his  protection  as  a  party), 
he  could  not  be  compelled  to  produce  uie  deeds,  and  discover  that  he  had  involved 
himself  in  acts,  the  consequences  of  which  are  penal ;  but  if,  in  order  to  try  the  truth 
of  his  statement,  which  the  Plaintiff  is  never  oound  to  believe,  and  whether  he  has 
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dvdy  accounted  for  the  Bum  which  he  received  aa  trustee,  a  witness,  an  attorney,  is 
examined  to  prove  not  simony,  but  the  time,  and  amount,  fuid  circumstances, 
of  payment,  and  it  happens,  that  in  so  proving,  he  proves  a  case  of  simony,  he  haa 
zto  right  to  object  to  that  dis-[213]-olosure,  unless  he  stands  in  such  a  situation 
that  his  client  is  entitled  to  object.  It  is  true,  that  such  an  examination  brings 
forward  a  case  of  simony,  but  brings  it  forward  not  as  simony,  but  as  a  statement 
of  account. 

Another  consideration  here  may  be  this ;  though  in  ordinary  cases,  to  know 
what  has  passed,  the  deeds  must  be  produced,  yet  if  a  man  declines  to  produce  the 
deeds,  as  convicting  him  of  simony,  I  should  be  glad  to  know  whether  this  Court 
would  not  receive  secondary  evidence  1  If  a  deed  is  in  the  hands  of  a  peraon  who 
objects  to  the  production  as  convicting  him  a  crime,  whether  against  a  party 
■o  objecting,  secondary  evidence  of  the  contents  may  not  be  produced,  as  in  the 
case  of  a  lost  deed,  is  a  question,  so  far  as  I  know,  yet  undeoidea. 

Is  it  clear  that,  in  a  case  in  which  the  Defendant  san  that  he  will  not  disclose 
the  contents  of  a  deed  in  his  possession,  because,  if  he  does,  he  shall  Throve  himself 
guilty  of  an  ofEence,  the  contents  of  that  deed  may  not  be  proved  by  information  1 
If  a  man  chooses  to  place  a  deed  in  his  possession  in  the  same  condition  as  if  it  were 
lost,  it  is  a  question,  whether  the  contents  of  that  deed  may  not  be  proved  in  the 
usual  mode  by  which  proof  is  given  of  the  contents  of  a  lost  deed  1 

Can  the  Court  undertake  to  reform  interrogatories  1  How  is  it  to  know,  that 
to  any  individual  interrogatory  the  witness  will  not  return  a  pertinent  answer ) 
Or  that,  in  answer  to  a  question,  when  the  money  was  paid,  he  will  spedfy  a  time 
which  tends  to  prove  simony  1  Nor  can  I,  in  conformity  to  our  practice,  admit 
the  witness  to  state  by  affidavit,  that  he  will  so  answer,  which  would  be  authorising 
evidence  to  be  published  as  soon  as  given.  How  can  the  Master  settle  interro- 
gatories ?  For  that  purp<»e  he  must  know  what  answer  the  witness  will  [214]  give ; 
and  there  is  no  rule  of  the  Court  more  established  than  this,  that  evidence  shall 
not  be  known  till  publication  has  regularly  passed. 

Ji  the  Defendant  states,  in  his  answer,  that  he  cannot  give  any  information 
concerning  the  account,  without  giving  evidence  of  his  crime,  he  cannot  be  com- 
pelled to  give  that  information ;  but  that  will  not  entitle  other  witnesses,  who 
are  not  in  a  situation  of  confidence,  to  withhold  their  evidence. 

At  the  close  of  the  argument  judgment  was  given  as  follows  : — 

The  Lord  Chancellor  [Eldon].  The  bill,  in  this  case,  calls  on  Mr.  Lowten  to 
account  for  the  produce  of  some  |>roperty  vested  in  him,  which  he  sold  as  trustee ; 
one  part  of  the  property  was  a  right  of  presentation  to  on  ecclesiastical  benefice, 
and,  with  what  propriety  I  examine  not,  the  bill  has  charged  that  Lowten,  in 
execution  of  his  trust,  thought  proper  to  sell  that  benefice  to  a  clergyman  who 
entered  into  a  simoniacal  contract  with  him,  and  the  bill,  among  other  things, 
seeks  information,  what  money  was  made  in  that  transaction.  Lowten  put  in 
an  answer ;  and  it  having  been  for  ages  a  principle  of  British  jurisprudence,  and 
I  hope  it  wilt  continue  so  as  long  as  the  law  continues,  that  no  man  shall  be  called 
on  in  a  court  of  justice  to  accuse  himself  of  an  ofience,  in  his  answer  Lowten  stated, 
that  by  this  sale,  which,  in  some  modes  of  conducting  it,  he  might  lawfully  conclude, 
he  procured  a  sum  of  £6000.  It  was  alleged  that  the  terms  of  the  sale  being,  that 
a  part  of  the  purchase-money  should  be  paul  at  the  date  of  the  bargain,  and  the 
rest  on  putting  the  incumbent  into  possession,  the  contract  was  simoniacal,  for- 
bidden by  law  [216]  under  severe  peiudties,  no  clergyman  being  capable  of  taking 
poBsessbn  of  his  benefice  without  naving  made  oath  that  he  has  entered  into  no 
such  contract.  Lowten  stating  that  he  received  the  money,  did  not  state  when 
he  received  it,  and  insisted  on  the  protection  of  the  law,  that  being  charged  with 
the  offence  of  simony,  he  was  not  bound,  as  he  certainly  was  not,  to  discover  any 
circumstance  tending  to  show  that  he  was  guilty  ;  not  only  not  bound  to  answer 
any  question,  the  answer  to  which  would  criminate  him  directly,  but  not  any 
which,  however  remotely  connected  with  the  fact,  would  have  a  tendency  to  prove 
him  giulty  of  simony.  On  Lowten^s  death,  the  present  Defendant  of  that  name 
suooeeded  to  his  fortune,  and  therefore,  in  some  respects,  with  reference  to  that 
property,  became  entitled  to  a  skoilar  protection ;  and  the  Court  refused  to  compel 
him  to  produce  deeds  proving  simony.  {Parkhurst  v.  Lowten,  1  Mer.  391.)  The 
object  of  the  suit  is  an  account ;  and  Lowten  not  having  stated  the  time  of  payment 
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of  the  £6000,  the  Plaintifi  is  entitled  to  examine  witnesses  to  prove  that  fact ;  anditii 
clear  that,  even  if  Lototen  had  stated  the  different  times  of  payment  of  different  porta 
of  that  sum,  and  set  forth  all  the  circumBtuicM  of  the  transaction,  the  Plaintiff  would 
not  be  bound  to  believe  him,  but  might  proceed  by  witnesses  to  prove  his  own  case. 

There  is  no  doubt,  that  the  privilege  which  protects  a  man  from  criminating 
himself,  does  not  belong  to  a  witness  whose  disclosures  may  criminate  not  himself, 
but  others ;  if  the  matter  which  the  witness  has  to  state  is  relative  to  the  time  of 
payment,  he  cannot  object  to  make  the  statement,  because  it  may  prove  that  some 
other  person  has  been  guilty  of  an  offence.    Godfrey  (who  I  think  acts  most  pro- 

Serly  in  struggling  as  much  as  possible  against  this  examination,  because  it  is  a 
ifficult  [216]  task  to  take  on  himself  to  say  what  professional  confidence  will  or 
will  not  allow  him  to  disclose),  having  been  professionally  concerned  in  the  trans- 
actions which  this  bill  chftracterises  as  an  offence,  when  the  interrogatories  are 
exhibited  to  him,  first  takes  that  course  which  every  one  understands  to  be  accord- 
ii^  to  the  practice  oi.  the  Court.  There  is  a  great  difference  between  a  ^fty  or 
witness  who  objects  to  criminate  himself,  and  a  person  standing  in  the  situati(m 
of  Godfrey.  A  party  cannot  be  called  on  to  criminate  himself ;  it  used  to  be  said 
that  a  witness  could  not  be  called  on  to  discredit  himself  ;  but  there  seems  something 
like  a  departure  from  that ;  I  mean  that  in  modern  times,  the  Courts  have  per- 
mitted questions  to  show,  from  transactions  not  in  issue,  that  the  witness  is  of 
impeached  character,  and  therefore  not  so  credible.  I  remember  the  time  when 
that  would  not  have  been  done.  {Note :  The  authorities  are  collected  in  1  Phillips 
on  Evidence,  289-294,  and  the  conclusion  there  adopted  is,  that  to  questions  tend- 
ing to  the  degradation  of  a  witness  an  answer  cannot  be  compelled.)  Godfrey 
stands  in  a  very  different  situation,  insisting,  not  that  the  disclosure  would  tend 
to  criminate  himself,  but  that  it  would  consist  of  matter  of  which  he  could  obtain 
a  knowledge  onl^  by  the  confidence  of  his  employer.  The  privilege  which  he 
claims  is  the  privilege,  not  of  the  attorney,  but  of  the  client,  and  is  founded  on  this 
consideration,  that  there  would  be  no  safety  in  dealing  with  mankind,  if  persons 
employed  in  transactions  were  compelled  to  state  that  which  they  have  learned  only 
by  this  species  of  confidence  ;  but  the  moment  confidence  ceases,  privilege  ceases,  and 
the  attorney  must  answer  as  any  other  witness ;  and  if  there  are  circumstances  in 
this  case  to  which  his  testimony  may  be  required  without  a  violation  of  confidence, 
Godfrey  cannot  decline  answering,  because  his  answer  would  prove  simony  in  the 
late  Mr.  Lovften ;  for  the  object  of  such  an  examination  is  not  to  prove  simony, 
but  to  ascertain  [217]  how  the  account  is  to  be  taken,  and  for  that  purpose  it  is 
necessary  to  prove  the  contract  under  which  the  money  was  paid,  and  Uie  times 
and  terms  of  payment  The  object  of  the  examination  being  legitimate,  the  wit- 
ness, unless  in  a  situation  of  confidence,  must  answer,  althou^  he  fixes  third 
persons  with  offences. 

On  the  former  occasion,  Godfrey  put  himself  on  this  issue,  that  he  was  not  bound 
to  answer  any  part  of  the  interrogatories ;  his  demurrer  was  overruled ;  but  a 
declaration  was  inserted  in  the  order,  indicating  that,  in  overruling  it,  the  Court 
did  not  proceed  on  any  ground  limiting  the  privilege  to  which  the  client  was  entitled 
in  respect  of  the  confidence  reposed  by  him  in  Godfrey.  In  these  circumstances 
the  present  motion,  which  has  been  argued  with  great  ability,  comes  before  me. 
1  omit  all  that  has  been  said  on  the  subject  of  new  interrogatories ;  the  motion 
seeks  a  reference  to  the  Master  to  settle  the  old  interrogatories,  first,  by  apvLnmi^ 
or  altering  so  much  as  requires  the  witness  to  state  information  received  from 
persons  who,  or  whose  representatives,  are  not  parties  to  the  cause ;  secondly, 
by  expunging  any  other  irrelevant  matter. 

According  to  my  notion  of  any  principle  which  I  am  to  apply  to  evidence  not 
yet  given,  I  cannot  take  on  myself  to  say  in  any  case,  but  particularly  in  this,  where 
the  party  would  not  produce  the  instruments,  and  where  he  put  them  in  the  same 
situation  as  if  they  were  lost,  that  no  information  received  from  any  person,  except 
a  party  or  the  representative  of  a  party,  can  be  evidence.  Though  not  evidence 
by  itself,  it  may  become  evidence  by  the  testimony  of  another  person  ;  and  informa- 
tion may  become  evidence  by  reason  of  the  character  of  the  individual  from  whom 
it  was  received,  though  neither  a  party  nor  the  representative  of  a  party^ 

[218]  How  again  can  I  say  what  will  be  relevant,  unless  the  question  is  one 
to  which  the  answer  can  by  no  possibility  be  relevant,  neither  directly,  nor  in  con- 
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nection  with  other  evidence  1  It  has  been  argued,  that  it  was  sufficient  for  Mr. 
Lowten  to  say,  he  paid  the  money  for  the  presentation  at  a  time  named,  and  to  refer 
to  his  memorandum  book  and  check  on  his  banker  ;  and  the  time  and  amount 
of  payment  being  so  ascertained,  that  the  rest  of  the  interrogatories  must  be  ex- 
punged. I  know  not  whether  such  is  now  the  rule  of  law,  but  I  know  that  at 
one  period  such  was  not  the  rule  :  but  supposing  it  the  rule  at  kiw,  how  am  I  to 
apply  it  as  the  rule  in  equity  1  In  e<iuity,  if  the  witness  thinks  that  the  answer 
to  the  interrogatories  will  criminate  him,  he  demurs,  and  the  opinion  of  the  Court 
is  taken  ;  if  he  is  privileged  by  the  privilege  of  his  client,  he  states  that,  and  thereon 
the  opinion  of  the  Court  must  be  taken ;  but  for  the  Court  or  the  Master  to  declare 
proBpectiTcly,  in  any  stage  of  the  interrogatories,  that  such  an  answer  will  be  given 
by  the  witness  on  his  examination  as  enables  them  to  say  that  no  answer  should 
be  given,  is  impossible.  Neither  the  Court  nor  the  Master  can  know  what  the 
answer  will  be  before  it  is  given.  I  cannot  in  Chancery  pre-suppose  the  answer, 
as  I  might,  sitting  in  the  (xiurt  of  King's  Bench,  after  the  witness  has  proceeded 
to  a  certain  stage.  This  part  of  the  application,  therefore,  is  impractioabk. 

Whether  interrogatories  may  be  considered  an  abuse  of  the  process  of  the  Court, 
I  will  not  say ;  but  it  is  clear  that  I  cannot  jp^nt  this  motion  according  to  its  terms. 
I  cannot  direct  the  Master  to  settle  these  interrogatories  upon  the  principle  that 
no  information  given  by  persons  other  than  persons  who,  or  whose  representatives, 
are  parties,  could  be  evidence ;  nor  in  our  course  of  proceeding  is  it  possible  for 
the  Master  to  say,  ah  ante,  [2191  what  will  be  relevant  or  irrelevant  matter.  If 
the  object  were  to  expunge  the  whole  of  the  interrogatories  requiring  an  answer 
as  to  mformation,  it  might  be  necessary  to  examine  the  oommcm  fonn. 

Motion  refused  with  costs. 

"  His  Lordship  doth  not  think  fit  to  make  any  order  upon  the  said  notice  of 
motion,  but  doth  order,  that  the  said  E.  S.  Godfrey  do  pay  to  the  Plaintiffs  the 
costs  of  this  application,  to  be  taxed,  &c. ;  but  the  Plaintim  are  not  to  file  any  new 
interrogatories  for  the  examination  of  the  said  E.  S.  Godfrey,  without  the  leave 
of  this  Court." 

Reg.  Lib.  B,  1818,  fol.  1565. 

July  22.  Mr.  Godfrey,  on  his  examination  under  the  new  commission,  having 
again  demurred,  the  FlaintifEs  moved,  that  copies  of  such  of  the  interrogatories 
to  which  he  demurred,  and  of  his  demurrer,  might  be  delivered  to  the  clerks  in 
Court  for  the  parties. 

The  Attorney-General  [Shepherd]  and  Mr.  SideboUom,  for  the  motion,  stated, 
that  the  order  proposed  was  in  the  terms  of  the  order  made  on  the  former  demurrer. 

Sir  Arthur  Piggott,  Mr.  Wetherell,  and  Mr.  Spence,  against  the  motion. 

The  Lord  Chancellor  made  the  order. 

The  entry  in  the  registrar's  book  recites  the  application  by  the  Plaintifis'  stating 
the  last  order,  "  That  a  commissiozl  was  issued  in  Trinity  Term  last,  in  pursuance 
of  the  last  order,  which  commission  is  returned,  and  now  [220]  remains  with  the 
Plaintifis'  clerk  in  Court ;  that  the  said  witness  having  demurred  to  the  inter- 
rogatories, the  Plaintiffs  are  desirous  of  having  copies  of  the  demurrers,  which 
they  cannot  have  without  the  order  of  this  Court,  publication  not  having  yet  passed  ; 
and  therefore  it  was  prayed,  that  the  clerk  in  Court  for  the  Plaintiffs  in  this  cause, 
might  deliver  over  to  the  two  senior  six  clerks,  not  towards  the  Plaintiffs  or  Defend- 
ants in  this  cause,  the  commission  issued  in  Trinity  Term  last,  for  the  examination 
of  the  said  Mr.  E.  S.  Godfrey,  on  the  part  of  the  Plaintiffs,  with  the  return  thereto  ; 
and  that  the  said  two  senior  six  clerks  might  open  the  same,  and  deliver  over  to 
the  clerks  in  Court,  for  the  parties  in  this  cause,  copies  of  such  of  the  intern^tories, 
to  which  the  said  E.  S,  Godfrey  has  demurred  to  answer,  and  of  the  demurrer  or 
demurrers  showing  the  grounds  thereof  respectively ;  and  that  the  said  two  six  clerks 
might  again  seal  up  the  commission,  with  the  return  thereto,  and  re-deliver  the 
same  to  the  Plaintiffs'  clerk  in  Court,  without  publishing  the  contents  other  than 
delivering  copies  as  aforesaid  :  Whereupon,  &c.,  his  Lordship  doth  order,  that 
the  clerk  in  Court  for  the  Plaintiffs  in  this  cause  do  deliver  over  to  the  two  senior 
six  clerks,  not  towards  the  Plaintiffs  or  Defendants  in  this  cause,  the  commission 
issued  in  Trinity  Term,  for  the  examination  of  Mr.  E.  S.  Godfrey,  on  the  part  of 
the  Plaintiffs,  with  the  return  thereto  :  and  it  is  ordered,  that  the  two  senior  six 
clerks  do  open  the  same,  and  deliver  over  to  the  clerk  in  Court  for  the  Plaintiffs 
in  this  cause,  copies  of  the  depositions  and  demurrers  of  the  witness,  E.  S.  Godfrey ; 
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but  such  delivery  is  not  to  be  considered  as  publication."  Reg.  Lib.  B.  1818»  foL 
1609. 

[221]  The  demurrer  of  Godfrey  was  set  down  to  be  ai^;uedi 
Reg.  Lib.  R  1818,  fol.  1846.(9) 

(1)  Git.  2  Atk.  593,  under  the  name  of  KildersUy  t.  d^Fisher^  Mot.  195.  (On 
the  mention  of  this  report  the  Lord  Chancellor  remarked,  that  although  it  had 
been  said  that  Moseley  should  never  be  cited,  his  book  contains  many  gmd  cases.) 
Hildersley  v.  Devisher,  24th  AprU  1729,  "  It  is  ordered  th&t  the  demurrer  put  in 
by  the  Defendant,  &c.,  to  the  interrogatories  exhibited  by  the  Ptaiatiffis,  be  set 
down  to  be  argued  next  after  the  pleas  and  demurrers  already  ordered ;  but  the 
same  is  to  be  set  down  within  four  days  or  else  this  order  is  to  be  of  no  efEeot."  Rc^. 
Lib.  A.  1728,  fol.  232. 

(2)  ''Shepherd  v.  Dovmirig,  6th  February  1744.  The  matter  of  the  demurrer 
put  in  by  William  Graves,  Esq.,  to  the  interrogatories  exhibited  by  the  Plaintiff 
for  the  examination  of  witnesses  ia  this  cause,  coming  this  present  day  to  be  argued 
before  the  Right  Honourable  the  Lord  High  Chancellor^  &c.,  his  Lordship  neld 
the  said  demurrer  to  be  insufficient,  and  doth  order  that  the  same  be  oveiruled." 
Reg.  Lib.  B.  1744,  fol.  249.  *  19th  February  1744.  Upon  opening  of  the  matter 
this  present  day  unto  this  Court  by  Mr.  Browne^  of  counsel  with  the  Plaintiff,  it 
was  alleged  that  this  cause  being  at  issue,  the  Plaintiff  sued  out  a  commission  for 
examination  of  witneses,  and  the  same  being  returned,  and  publication  passed, 
and  the  commission  being  opened,  the  Plaintiff  found  that  WUliarA  Graves,  Esq., 
a  material  witness  for  him  had  demurred  to  the  interrogatories  exhibited  to  him, 
and  refused  to  answer  :  that  the  said  demurrer  was  set  down,  and  upon  arguing 
has  been  overruled ;  that  the  said  y^Uliam  Graves  is  a  very  material  witness  for 
the  Plaintiff,  and  is  now  in  town,  but  as  pubUcation  is  passed,  the  Plaintiff  cannot 
examine  him  without  an  order,  and  therefore  it  was  prayed  that  the  said  'WiUiam 
Graves  may  pay  the  Plaintiff  the  costs  occasioned  by  the  said  demurrer,  to  be  taxed, 
or  such  other  costs  as  the  Court  shall  think  fit ;  and  that  he  ma^  be  examined 
by  one  of  the  examiners  of  this  Court,  upon  the  said  interrogatories,  at  his  own 
e^^nse  ;  whereupon,  and  upon  hearing,  &c.,  it  is  ordered  that  the  said  William 
Graves,  do  pay  unto  the  Plamtiff  the  sum  of  five  pounds  for  the  costs  of  the  said 
demurrer  ;  and  it  is  further  ordered  that  the  said  William  Graves  do  attend  and 
be  examined  in  the  examiner's  office  upon  the  said  interrogatories,  and  the  Plaintiff 
is  to  file  the  same  within  a  week."   Reg.  Lib.  B.  1744,  fol.  190. 

(3)  1  Bick,  96.  See  also  Jeferson  v.  Dawson,  2  Ca.  in  Cha.  208.  Nightingale 
T.  Dodd,  Mos.  228.   Bovmian  v.  Bodwell,  1  Madd.  266. 

(4)  Nov.  18,  27  Car.  2,  1676.  Herbert  v.  Mayn — A  witness  demurred  to  the 
interrogatories  because  he  claimed  a  title  to  the  land,  but  did  not  set  forth  how, 
nor  under  whom,  nor  swear  that  he  had  a  title,  and  so  overruled,  and  a  commission 
awarded  to  take  the  oath  of  the  aged  witness." — Lord  Nottingham's  MSS. 

Mulgrave  v.  Lord  Dunbar.  "  The  Plaintiff's  bill  was  to  nave  a  discover  who 
were  his  father  and  mother,  whether  dead  or  alive,  and  what  estate  they  len,  real 
or  personal,  on  surmises  that  he  had  been  bred  as  a  gentleman,  and  had  been  told, 
from  time  to  time,  sometimes  that  he  was  the  son  of  A.,  other  times  of  B. ;  some- 
times that  he  had  considerable  real  estate  in  this  country,  sometimes  in  that,  or 
that  he  was  entitled  to  a  considerable  distributive  share  of  his  father  or  his  mother's 
personal  estate. 

"  Lord  Dunbar,  by  answer,  admitted  him  to  be  his  natural  son,  and  that  he  had 
been  at  the  charge  of  his  education,  but  did  not  disclose  by  whom  ;  and  the  Plaintiff 
attempted  to  prove  who  his  mother  was,  in  expectation  of  receiving  a  considerable 
sum,  rather  than  that  matter  should  be  brought  to  light.  The  witnesses  demurred 
to  the  interrogatories :  and  though  they  did  not  ask  them  to  disclose  any  matter 
defamatory  to  themselves,  yet  Lord  Chancellor  allowed  the  demurrer,  upon  this 
ground,  that  the  matter  inquired  of  would,  if  disclosed,  be  defamatory  to  a  third 
person,  and  dH  not  appear  to  be  material  in  the  cause.*  Mr.  Case's  MSS.  The 
date  of  this  case  is  not  stated,  but  it  occurs  among  Lord  Colduater'g  MSS.  in  a  book 
entitled  as  containing  cases  in  1713,  1715, 1765. 

(6)  2  Campb.  168  ;  and  see  Bulstrod  v.  Letehmere,  2  Freem.  5  ;  1  Ca.  in  Cha.  277. 
Rex  V.  Dixon,  3  Burr,  1687.    Stomas  v.  Seme^  2  Esp.  695.    Brad  v.  Aekerman 
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6  Esp.  120.  Oainaford  t.  Grammar^  2  Campb.  9.  Stratford  v.  Hoaan,  2B€lII& 
Beat.  164.  Cromaae  v.  Heatkcote,  2  Brod.  <0  Bing.  4  ;  ana  tlie  privilege  has  been 
extended  to  an  intei^reter  as  *  the  organ  of  the  attorney."  Du  Barre  v.  Livette, 
Peake,  N.  P.  77,  n. :  f.  B.  766  ;  and  see  Parkins  v.  Hawkthaw,  2  Stark.  239. 

(6)  1  Sckoales  d  Lefr.  226  ;  and  see  March  83,  pi.  136.  AnnesUy  v.  Earl  of 
AngUsea,  17  HomWs  State  Tiials,  1228-1244.  Duchess  of  Kingston's  Case, 
20  Howell's  State  Trials,  613,  614.  Ltyrd  Say  and  Seal's  Case,  10  Mod.  40.  Rex  v. 
Wa(Hnson,  2  fi'ir.  1122.  Cc^den  v.  Kendrick,  4  2*.  i2.  431.  5wAop  o/  Winchester  v. 
Foumier,  2  7«.  Sen.  445.   Copeland  v.  WaW«,  1  5terfe.  95. 

(7)  It  seems  that  the  privilege  prevails  although  the  client  is  not  a  party  to  the 
suit.  Sloman  v.  Hemey  2  Esp.  696.  Bex  v.  WiDurs,  2  Campb.  678.  Copeland  v. 
Wa^,  1  Stark.  96. 

(8)  '  Ckiinmiasionera  ought  not  to  jud^  what  interrogatoriea  are  pertinent, 
and  what  not,  but  are  to  examine  upon  toe  mterrogatories  as  they  find  them,  accord- 
ing to  their  conunission.    Bake  con.  Cole,  Hill.  9  Jac.    The  eommissions  were 

ordered  to  be  renewed,  and  new  commissioners  named,  the  former  being  rejected 
for  so  doing."  Practice  of  Chancery,  prefixed  to  Choice  Cases,  p.  16.  But  com- 
missioners are  not "  bound  to  devest  themselves  entirely  of  all  discretion  as  to  what 
is  or  is  not,  legal  evidence."    Whitelock  v.  Baker,  13  Ves.  615. 

(9)  "  26th  Feb.  26  Car.  2,  1673-4.  A  bill  charged  the  suppression  of  Sir  Charles 
Hussey's  will  upon  all  the  Defendants,  and  prayed  a  discovery.  Mr.  King  of  Grays 
Inn  demurred,  because  all  his  knowledge  came  as  being  counsel  with  my  Lady 
Eussey.  I  overruled  it,  and  ordered  him  to  answer,  for  the  trust  of  a  counsel  does 
not  extend  to  suppreBsion  of  deeds  or  'mXiE.—Boihwell  v.  Kin^.*  Lord  Notting- 
ham's MSB. 

*  19th  NovembeTy  26  Car.  2, 1674.  Between  Spencer  and  LuUreU.  The  Phiintiff 
demanded  an  annuity,  and  £6000  arrears,  and  prayed  to  set  aside  a  lease  precedent 
for  security  of  portions  alnady  satisfied,  whereof  the  Defendant  was  assignee,  and 
that  he  might  discover  satisfaction.  Defendant  pleads  he  knows  nothing  of  the 
satisfaction  but  as  counsel,  and  demands  judgment  whether  he  should  discover. 
Ordered  to  answer."   Lord  Nottingham's  MSS. 

'  7th  July,  27  Car.  2,  1675.  Between  Harvey  and  Sir  Robert  Clayton.  The 
Plaintiff's  father  had  mortgaged  several  lands  in  Leicestershire,  and  the  now  Plaintiff 
exhibited  a  bill  against  the  Defendant,  to  discover  whose  money  it  was  that  was 
thus  secured,  and  for  whom  the  Defendant  was  intrusted.  He,  by  answer,  says, 
that  he  was  ready  to  receive  his  principal  and  interrat,  and  to  ^ve  the  Plaintiff  a 
discharge,  or  to  continue  it  longer  upon  payment  of  interest,  if  it  might  be  for  the 
service  of  the  family ;  but  as  to  discovery  of  the  money  or  the  trust,  pleads,  that  he 
is  a  scrivener,  and  trusted  with  men's  estates,  and  demands  the  judgment  of  the 
Court,  whether  he  shall  be  obliged  to  discover ;  which  plea  was  allowed ;  for  it 
was  safer  for  the  PlaintiS  to  be  ignorant  of  the  trust  than  to  have  notice  of  it ;  but 
it  may  be  a  ruin  to  the  Defendant,  in  his  trade,  to  discover  it ;  for  no  man  hereafter, 
will  employ  him.  And  what  if  it  be  the  money  of  a  recusant  convict,  person  out- 
lawed, &c.,  shall  the  debtor  be  revenged  if  his  creditor,  and  wound  bun  through 
the  sides  of  his  scrivener  1 "   Lord  Nottingham's  MSS. 

"  Stanhope  v.  Nott.  To  a  bill  for  discovery  of  deeds,  the  Defendant  pleaded,  that 
he  knew  nothing  of  them  otherwise  than  as  counsel,  and  that  he  had  them  not : 
[22^  the  Court  neld,  that  it  was  not  sufficient  to  plmd  that  he  knew  nothing  but 
as  counsel,  without  devesting  himself  of  them,  and  disclosing  to  whom  he  had 
delivered  them  ;  for,  otherwise,  deeds  having  been  played  into  the  hands  of  a  counsel 
might  be  suppressed,  and  the  party  injured  left  without  remedy ;  the  plea,  therefore, 
was  overruled  per  Lord  Chancellor,  to  stand  for  an  answer ;  but  with  liberty  to 
except  as  to  when  and  to  whom  he  had  delivered  the  deeds."   Mr.  Cox*s  MSS. 
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BiNKS  V.  Lord  Rokeby.   May  4,  18 18- 

The  purchaser  of  an  estate,  sold  as  tithe  free,  cannot  be  compelled  to  take  it  subject 
to  tithe  on  terms  of  compensation ;  but  an  estate  of  a  hundred  and  forty  acres 
being  sold  under  a  decree,  the  particulars  stating  about  thirty-two  acres  to  be 
tithe  free,  and  no  evidence  of  exemption  having  been  produced  on  the  reference 
of  the  title,  the  Master  was  directed  to  certify  the  proper  amount  of  compensation. 
A  purchaser  under  a  decree  for  sale  having  accepted,  and  (on  a  report  of  an  objec- 
tion to  the  title,  for  which  compensation  was  ordered)  returned,  poaseasioii. 
must  pay  inter^t  on  the  purchase  money,  from  the  time  at  which  he  took,  or  at 
which  a  title  was  shown  under  which  he  might  have  safely  taken,  posseBsion, 
and  is  entitled  to  an  allowance  for  prior,  not  for  subsequent,  deterioralacni  of  the 
estate. 

On  a  reference  to  inquire,  whether  a  good  title  could  be  made  to  an  estate  of  about 
a  hundred  said  forty  acres,  purchased  by  one  Carter  at  a  sale  under  a  decree  (see 
Binks  y.  Lord  Bokeby,  2Mada.  227);  by  his  report,  dated  the  20th  ot  December  1815. 
the  Master  certified,  that  a  good  title  could  be  made,  except  that  the  particulars  of 
sale  stated  about  thirty-two  acres  of  the  estate  to  be  tithe  free,  whereas  no  sufficient 
evidence  had  been  produced  to  him  of  any  part  thereof  being  tithe  free- 
Sir  Samuel  Ramilly  and  Mr.  Heald  now  moved,  that  the  report  might  be  coa- 
firmed,  and  that  it  might  be  referred  to  the  Master  to  certify  what  allowuice  should  be 
made  in  respect  of  that  part  of  the  estate  described  as  titlie  free,  but  not  proved  to  be 
so. 

[223]  ^i*-  ^^l^  Shadwell,  against  the  motion.    It  is  now  settled  by  the 

decision  of  this  Court,  in  Ker  v.  Clobery  (stated  Sugden's  Law  of  Vendors,  p.  251, 
where  the  cases  are  collected)  that  the  purchaser  of  an  estate  described  as  tithe  free, 
cannot  be  compelled  to  tf^e  it  subject  to  tithe  upon  terms  of  compensation.  There 
is  no  principle  by  which  compensation  can  be  ascertained :  the  party  purchased 
an  exemption  from  litigation.  In  Fortehlow  v.  Shirley,  much  discussed  before 
your  Lordship,  it  appeared  that  the  estate  was  subject  to  the  repairs  of  the  ch^mcel 
of  the  parish  church  ;  the  parties  agreed  to  accept  an  indemnity,  settled  by  an  arbi- 
trator ;  but  the  Court  refused  to  allow  interest,  holding  the  purchaser  justified  in 
declining  to  take  possession  while  the  title  was  in  dispute.  It  was  not  necessary 
to  except  to  the  report,  the  blemish  being  apparent  on  the  face  of  it. 

Sir  Samuel  RomUly  in  reply.  The  reasoning  in  Ker  v.  Clobery  is  inapplicable 
to  this  case.  Can  the  purchaser,  acknowledging  that  he  purchased  three-fourths 
of  the  estate  subject  to  litigation,  insist  that  the  addition  of  less  than  one-fourth 
not,  as  it  is  described  to  be,  exempt  from  litigation,  entitles  him  to  renounce  the  whole 
contract  t   He  knew  that  the  far  larger  part  of  the  estate  was  liable  to  tithe. 

The  Lord  Chancellor  [Eldon.]  Where  an  estate  sold  as  tithe  free  is  subject  to  tithe, 
the  Court  will  not  compel  the  vendee  to  perform  the  contract  on  terms  of  compen- 
sation ;  but  here,  as  I  understand,  the  estate  of  about  a  hundred  and  forty  acres 
was  described  as  subject  to  tithe,  except  thirty-two  acres.  I  am  of  opinion  that  the 
principle  which  pro{22ti~^<^te  ^he  vendee  in  the  former  cases,  is  not  aj^licable 
to  such  a  case.(l) 

"  This  Court  doth  order,  that  the  said  Master's  said  report,  dated  the  20th  day 
of  December  1815,  be  confirmed,  and  that  it  be  referred  back  to  the  said  Master 
to  inquire  and  certify  what  allowance  is  fit  and  proper  to  be  made  to  Mr.  R.  Carter, 
the  purchaser  of  the  said  estate,  in  respect  of  that  part  of  the  said  estate,  containing 
about  thirty-two  acres  of  land,  stated  to  be  tithe  free,  but  in  respect  of  which  the 
said  Master,  by  his  said  report,  certified,  that  no  sufficient  evidoaoe  had  been  produced 
before  him,  of  any  part  thereof  being  tithe  free  ;  and  it  is  ordered,  that  it  be  referred 
to  the  said  Master  to  settle  the  conveyance  of  the  said  estate,  in  case  the  parties  differ 
about  the  same."  &c. 

Reg.  Lib.  A.  1817,  fol.  1070. 

July  25.  On  this  day  the  Plaintiffs  moved  that  Carter  might  on  or  before  the 
10th  of  August  next  pay  mto  the  bank  £6334, 13s.,  being  the  amount  of  the  purchase- 
money  of  the  estate,  after  deducting  £316,  7s.,  allowed  by  way  of  £225]  compensalaoa 
for  the  tithes  of  thirty-two  acres,  and  also  £1804, 6?.,  tiie  amount  of  interest  from  the 
31st  November  1812  to  the  10th>f  August  1818. 


Digitized  by  Google 


3  BWAN8.  m. 


BISKS  V.  ROKBBT  (lORD) 


601 


Sir  Samuel  Romillif  and  Mr.  Heald,  for  the  motion,  insiBted  on  possession  taken  by 
the  purchaser. 

Mr.  Hart  and  Bfr.  Shadvxll  opposed  the  motion,  on  the  ground  that  the  purchaser 
had  taken  possession  subject  to  inquiry  into  the  title,  and  had  abandoned  it  on  the 
Master's  report  that  the  whole  estate  was  liable  to  tithe  ;  and  they  claimed  a  deduction 
for  deterioration  of  the  estate  since  the  purchaser  quitted  possession. 

The  Lord  Chancellor  [Eldon].  There  seems  little  reason  to  doubt  that  the  vendor 
will  eventually  obtain  both  a  compensation  for  a  supposed  liability  of  part  of  this  estate 
to  tithe,  and  also  the  advantage  of  the  fact  that  it  is  not  liable.  I  mention  that  for 
the  sake  of  the  observation,  that  if  this  had  been  a  case  in  which  the  greater  part  of 
the  lands  sold  had  been  subject  to  tithe,  I  should  not  have  followed  the  doctrine 
that  the  purchaser  of  an  estate  described  as  exempt  from  tithe,  shall  be  compelled 
to  take  it  subject  to  tithe;  but  here  only  a  small  part  was  described  as  exempt;  and 
the  fourth  condition  of  sale  expressly  stipulates,  that  errors  in  description  shall  not 
vitiate  the  sale.  I  was,  therefore,  of  opmion,  that  the  purchaser  must  accept  the 
estate. 

With  regard  to  possession,  the  purchaser  was  not  to  take  possession  till  he  had  paid 
the  purchase-money,  and  that  condition  of  payment  could  not  be  performed  unless, 
prior  to  the  time  appointed  for  giving  possession,  the  vendor  could  show  a  title  imder 
which  the  purchaser  [226]  would  be  safe  in  taking  possession  and  paying  his  purchase- 
money.  The  case  therefore  requires,  that  it  should  be  ascertained  when  a  good  title 
could  be  made;  for,  without  that,  the  purchaser  was  not  bound  to  take  possession. 
That  might  raise  another  question;  whether,  by  taking  possession  which  he  was  not 
bound  to  take,  he  waived  objections  to  the  contract.  If  he  ubimately  obtains  a 
title,  he  must  be  considered,  by  relation,  as  in  possession,  under  that  title,  from  the 
time  at  which  he  took  possession,  and  from  that  time  must  be  understood  to  say,  that 
if  he  could  hereafter  have  a  title  made  to  him,  he  was  to  be  considered  as  in  possession, 
and  must  receive  the  rents  and  profits,  and  account  forinterest  on  the  purchase-money. 
But  the  fact  of  possession  must  be  investigated;  and  it  is  for  those  who  sell,  under- 
taking that  the  purchaser  might  have  possession  at  Candlemas,  to  show  that  they 
were  m  a  condition  then  to  give  possession.  In  that  case  he  must  pa^  interest  from 
the  time  at  which  he  took  possession,  and  even  for  the  time  during  which  he  returned 
the  possession. 

The  purchaser  must  pay  into  Court  the  purchase-money,  and  the  Master  must 
inquire  when  he  took  possession  ;  or  if  he  did  not  take  possession,  when  it  appeared 
by  the  abstract  that  he  had  a  title,  in  respect  of  which  he  might  take  possession ; 
and  I  reserve  the  consideration  of  interest  till  the  report.  Thoaa  inquiries  will  go 
far  towards  determining  what  is  to  be  done  in  respect  of  deterioration.  For,  as  to 
deterioration  after  he  took  possession,  or  after  there  was  a  title  under  which  he  might 
take  possession,  the  purchaser  cannot  have  an  allowance  in  respect  of  that;  but  for 
deterioration  before  he  took  possession,  or  before  there  was  a  title  under  which  he 
could  take  possession,  he  is  entitled  to  an  allowance.  I  therefore  reserve  also  the 
consideration  of  allowance  for  deterioration  till  after  the  report. 

[227]  "  His  Lordship  doth  order,  that  ii.  Carter,  the  purchaser  of  the  premises  in  the 
said  Master's  report  mentioned,  do,  on  or  before  the  IQihd&yoi  August  next,  pay  the 
sum  of  £6334, 13s.,"  into  the  bank  in  the  name  of  the  accountant-general,  to  oe  laid 
out,  &c.;  and  it  is  ordered,  that  it  be  referred  to  the  said  Master  to  inquire  and  state 
to  the  Court,  whether  the  said  B.  Carter  ever  took  possession  of  the  estates  and  pre- 
mises so  purchased  by  him,  and  if  he  did,  when  he  so  took  pcmsession  ;  and,  in  case 
the  said  Master  shall  find  that  he  did  not,  then  he  is  to  inquire  and  state  to  the  Court, 
when  he  might  have  taken  such  possession,  it  appearing  that  a  good  title  could  be 
made.  And  nis  Lordship  doth  reserve  the  consideration  as  to  the  question  of  interest 
upon  the  said  purchase-money,  and  also  as  to  any  sum  which  ought  or  ought  not  to  be 
allowed  in  respect  of  any  deterioration  of  the  said  premises,  until  after  the  said  Master 
shall  have  made  his  report  ;  and,  upon  payment  of  the  said  sum  of  £6334, 13s.  into 
the  bank  as  aforesaid,  it  is  ordered,  that  the  said  R.  Carter  be  let  into  possession  of  the 
said  purchased  premises,  in  case  it  shall  appear  he  is  not  already  in  possession  thereof, 
and  mto  the  receipt  of  the  rents  and  profits  thereof,  from  MidsuTwrner-day  last ; 
and  the  said  bank-annuities,  hereinbefore  directed  to  be  purdiased,  are  not  to  be 
transferred  or  disposed  of  without  notice  to  the  said  B.  Carter,  the  purchaser. 

Reg.  Lib.  A.  1817,  foL  1668. 
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(1)  Smith  V.  Lloyd,  July  16,  18,  1818.  On  an  application  for  a  reference  to  the 
Master  to  certify  whether  a jgood  title  could  be  made  to  an  estate  sold,  and  whether 
it  was  subject  to  tithe,  the  Dtrd  Chancellor  observed,  that  whether  an  estate  is  free 
from,  or  subject  to,  tithe,  is  no  quration  of  title ;  when  a  vendor,  represents  that  he 
has  a  good  title,  and  that  the  estate  is  tithe  free,  the  question  whether  tithe  free  is  not  a 
question  of  title ;  but  a  question,  whether  the  estate  held  by  a  good  title  is  held  free 
from  tithe :  if  the  purchase  were  of  lands  and  of  tithes,  then  the  matter  of  tithe  would 
be  matter  of  title ;  but  in  a  purchase  of  lands  free  from  tithe,  the  tithe  is  not  matter 
of  title,  but  of  fact. 


Protheroe  t>.  FoRMAN.    May  4,  1818 ;  May  22,  24,  1819. 

Injunction  to  stay  execution,  on  a  bill  filed  after  a  judgment  at  law,  refused. 

^  The  bill  stated,  that  the  Plaintiff,  Sir  Henry  Protheroe,  having  been  in  partnership 
with  one  Robert  J ones,  in  a  colliery,  held  under  a  lease  for  twenty-one  £228]  years 
from  1809,  carried  on  under  the  firm  of  the  Pen  Van  Coal  Company,  in  July  1812, 
it  was  agreed  that  the  Plaintiff  shou  Id  be  no  longer  interested  therein,  and  that  J  ones 
should  pay  to  him  an  annual  rent  of  £400;  and  in  May  1814,  the  Plaintiff  agreed  to 
let  his  interest  in  the  colliery,  during  the  remainder  of  the  term,  to  J  ones  and  Hovkin 
Perkvns,  for  a  like  rent ;  that  the  Pfeintiff  had  not  retuned  any  interest  in  the  busi- 
ness since  July  1812  ;  and  in  March  or  April  1812,  the  Plaintiff,  having  reason  to 
think  that  had  accepted  bills  in  the  name  of  the  partnership  for  his  own  use, 

sent  to  Homfray,  Moggridge,  and  Co.  the  bankers  empoyed  by  the  partnership,  a 
written  notice  not  to  ducount  or  pay  any  bills  or  drafts  of  Jones  on  account  of  the  Pen 
Van  Coal  Company ;  that  in  Octwer  1813,  the  partnership  of  Homfray,  Moggridge., 
and  Co.  was  dissolved,  and  the  Defendants,  who  were  partners  therein,  succeeded  to 
the  shares  of  the  retiring  partners. 

The  bill  farther  stated,  that  in  January  1815,  a  demand  was  made  by  the 
Defendants  against  the  Plaintiff,  in  the  character  of  a  partner  in  the  Pen  Van  Coal 
Company,  for  the  payment  of  certain  bills  of  exchange  alleged  to  have  been  drawn 
or  indorsed  \iy  Jones  m  the  name  of  the  Pen  Van  Coal  Company,  in  June,  July,  and 
August  1814 ;  and  in  March  following,  the  Defendants  brought  an  action  against  the 
Plaintiff  and  the  partners  in  the  Pen  Van  Coal  Company,  and  obtained  judgment. 

The  bill,  alleging  that  the  bills  were  not  drawn  or  indorsed  for  any  purposes 
relating  to  the  Company,  but  for  the  private  advantage  of  Jones,  and  that  the 
Defendants,  when  they  discounted  the  bills,  knew  that  they  were  not  for  the  use  of  the 
Company,  and  that  the  Plaintiff  was  no  longer  a  partner,  charged,  that  by  a  1229]  letter 
in  the  custody  of  the  Defendants,  of  the  23d  March  1812,  which  reached  the  hands 
of  William  Fothergill,  who  then  was,  and  still  continued,  the  chief  clerk  of  Homfray, 
Moggridge,  and  Co.  and  of  the  Defendants,  the  Plaintiff  gave  notice  to  Homfray, 
Moggridge,  and  Co.  that  he  would  not  be  responsible  for  any  bills  drawn  or  accepted 
by  Jones  in  the  name  of  the  Pen  Van  Coal  Company  ;  and  that  the  Plaintiff,  though 
resident  within  four  miles  of  the  town  of  Newport,  where  the  business  of  the 
Defendants  is  carried  on,  never  received  any  intimation  of  the  bills  till  March 
1815,  JoTies  having  become  buikrupt  in  October  1814. 

The  bill  prayed  an  injunction  against  issuing  execution  upon  the  judgment 
obtained,  or  commencing  or  prosecuting  any  action  or  other  proceedings  at  law 
against  the  Plaintiff  upon  the  ]ucU;ment,  or  upon  any  of  the  bills  drawn  or  indoraed 
by  J  ones  in  the  name  of  the  Pen  Vcm  Coal  Company,  and  that  they  might  be  decreed 
to  deliver  up  the  bills  to  the  Plaintiff,  or  otherwise  to  indemnify  him  against  all 
actions  and  demands  upon  them. 

The  answer  stated,  that  the  Defendant,  Forman,  was  not  a  partner  in  the  former 
firm  of  Homfray,  Moggridge,  and  Co. ;  denied  knowledge  or  belief  that  the  Plaintiff 
had  retired  from  the  Pen  Van  Coal  Company  in  July  1814  ;  stated,  that  a  demand  of 
the  amount  of  the  bills  from  the  Plaintiff  was  made  in  November  and  Deumher  1810, 
and  an  action  commenced  by  the  Defendants  in  March  1816  ;  denied  knowledge  or 
belief  in  themselves  or  W.  FothergUl  that  the  bills  were  drawn  or  indorsed  for 
any  purposes  imconnected  with  the  Coal  Company ;  the  Defendants  having  been 
informed  by  J  ones,  and  believing  that  they  were  drawn  for  the  purposes  of  the 
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[230]  Company,  and  that  all  the  money  advanced  on  them  was  applied  for  those 
purposes. 

The  answer  also  denied,  that,  at  the  time  of  discounting  the  bills,  the  Defendants 
had  notice  that  the  Plaintiff  had  retired  from  the  partnership ;  admitted  letters 
received  by  WUliam  Fothergill  from  the  Plaintiff  in  April  1812,  requesting  that 
Homfray,  Jioggridge,  and  Co.  Tould  neither  pay  nor  discount  any  bills  on  account 
of  the  Pen  Von  Coal  Company,  without  previous  advice  to  him ;  but  stated,  that  the 
Defendants  were  first  informed  of  such  letters  in  January  or  February  1815  ;  and 
that  about  Christinas  1812,  Jones  assured  WUliam  Fothergill,  that  be  had  remon- 
strated with  the  Plaintifi  on  the  subject  of  the  notice,  and  bad  satisfied  him  that  the 
Pen  Van  Coal  Company  could  not  go  on  without  discounts,  and  that  the  Plaintiff  had 
authorised  him  to  communicate  that  to  William  Fothergill. 

The  Plaintiff  now  showed  cause  against  dissolving  the  injunction  which  had  been 
obtained  for  want  of  answer. 

The  SolicUor-General  [Gifford]  and  Mr.  Wilbraham,  in  support  of  the  injunction. 
On  the  merits,  the  Defendants  are  not  entitled  to  recover  from  the  Plaintiff  the 
amount  of  bills  of  exchange  accepted  in  the  partnership  name,  by  a  person  with  whom 
he  had  ceased  to  be  a  partner,  and  after  eiq)ress  notice  to  the  Defendants,  that  the 
Plaintiff  would  not  be  responsible  for  such  bills.  Lord  G(Uloway  v.  McUhew. 
{10  East,  264). 

The  judgment  at  law  was  recovered  by  default ;  the  action  having  been  com- 
menced in  March  1815,  the  judgment  was  signed  in  the  same  month.  However 
re-£231]-luctant  a  court  of  equity  may  be  to  interfere  after  a  verdict,  yet,  where  the 
justide  of  the  case  is  clear,  and  the  merits  have  not  been  examined  at  law,  nor  sub- 
mitted to  the  opinion  of  a  jury,  relief  will  not  be  denied.  On  that  point,  the  dicta 
of  Sir  Joseph  Jekyll,  in  the  Countess  of  Gainsborough  v.  Gifford  (2  P.  W.  424),  are 
express. 

Sir  Samuel  Romilly  and  Mr.  Treslove,  against  the  motion. 

Where  a  party  has  no  defence  to  an  action  on  a  bill  of  exchange,  except  from 
circumstances  in  the  knowledge  of  the  Plaintiff  at  law,  this  Court  will  not  entertain 
a  bill  for  discovery  after  judgment.  In  Manning  v.  Mestaer,  in  which  Lord  Eldon 
and  Sir  Samuel  Romilly  were  counsel  (precisely  analogous  to  the  present  case),  the 
Plaintiff  in  equity  alleged,  that  circumstances  in  the  knowledge  of  the  Defendant  in 
equity  would  have  afforded  a  defence ;  but  Lord  Thurlow  decided  that  there  having 
been,  judgment  at  law,  this  Court  would  not  interfere.  If  the  judgment  in  this  case 
were  by  default,  of  which  no  evidence  is  produced,  it  would  still  be  most  mischievous, 
and  contrary  to  the  practice,  to  permit  the  Defendant  to  obtain  an  examination  on 
interrogatories  in  this  Court. 

It  is,  at  least,  extremely  doubtful  whether  at  law  a  partner  can  protect  himself,  as 
this  Plaintiff  seeks,  against  liability  on  the  securities  in  the  partnership  name. 

The  Lord  Chancellor  [Eldon].  This  is  a  case  of  great  importance  to  the  practice  of 
the  Court.  It  is  stated  that  here  is  an  accidental  and  unfortunate  judgment  by 
default ;  but  that  judgment  was  suffered  by  default  is  shown  in  such  a  way  that  I 
cannot  [232]  take  much  notice  of  it.  No  circumstances  are  confessed  in  the  answer, 
or  in  any  way  established,  from  which  it  can  be  collected  that  the  judgment  was  not 
deliberate,  u  a  Defendant  has  a  good  legal  defence,  but  the  matter  has  not  been  tried 
at  law,  it  becomes  a  very  serious  question,  whether  a  party,  who,  being  competent, 
does  not  choose  to  defend  himself  at  law,  can  come  into  equity,  and  change  the 
jurisdiction.  Consider  the  effect  of  that :  he  might  not  have  succeeded  in  his  defence 
at  law ;  but,  by  coming  into  equity,  he  secures  so  much  additional  time. 

The  case  of  the  Countess  of  Gainsborough  v.  Gifford  (2  P.  W.  424)  proves  nothing, 
except  from  the  dicta  of  Sir  J oseph  J ekyll ;  because  the  party  who  brought  the  action 
for  the  price  of  the  shares,  not  having  deducted  from  the  sum  which  the  Countess  was 
to  pay,  the  money  for  which  he  had  sold  them,  it  was  clear  that  she  was  entitled  to 
be  relieved  from  so  much  of  the  amount  which  he  had  recovered  at  law. 

Sir  Joseph  Jekyll  says, — "  I  agree  the  Court  ought  to  be  very  tender  how  they 
help  any  Defendant  after  a  trial  at  law,  in  a  matter  where  such  Defendant  had  an 
opportunity  to  defend  himself.  But  still  such  cases  there  are,  in  which  equity  will 
relieve  after  a  verdict,  in  a  matter  where  the  Defendant  at  law  might  properly  have 
defended  himself :  as,  if  the  Plaintiff  at  law  recovers  a  debt  against  the  Defendant, 
and  the  Defendant  afterwards  finds  a  receipt,  under  the  Plaintiff's  own  hand,  for  the 
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very  money  in  question.  Here  the  Plaintifi  recovered  a  verdict  against  conscience,  and 
though  the  receipt  were  in  the  Defendant's  own  custody,  yet  he  not  being  then  apprised 
of  it,  seems  entitled  to  the  aid  of  equity,  it  being  against  conscience  that  the  IMaintiff 
should  be  twice  paid  the  [233]  same  debt ;  so  if  the  PlaintifE's  own  book  appeared  to 
be  crossed,  and  the  mcmey  paid  before  the  action  brought.'  (2  P.  W.  425.) 

Sir  J ose^  Jekyll  here  takes,  as  a  circumstmce,  that  the  Defevdant  at  law  was  not 
apprised  that  he  had  such  a  receipt  in  his  custody ;  even  if  given  to  himself,  he  might 
not  be  apprised  that  it  was  in  his  custody,  but  he  must  have  known  that  it  had  been 

fiven  ;  and  then  the  question  would  have  been,  whether  he  should  not  have  filed  a 
ill  praying  an  injunction  till  discovery,  and  then  have  gone  to  law  ?  That  would 
have  been  so,  ujiless  the  Defendant  at  law  was  not  himself  the  person  who  paid  the 
money,  but  represented  some  one  by  whom  it  was  paid ;  in  which  case  the  fact 
would  not  be  in  his  own  knowledge.(l) 

I  have  some  recollection,  and  may  find  a  note,  of  Manning  v.  Mettaer.  Lord 
ThuHow  was  very  tenacious  of  the  doctrine,  that  a  party  who  had  an  opportunity  of 
trial  at  law,  and  would  not  avail  himself  of  it,  could  not  come  here.  If  the  Court 
would  allow  that  in  any  case,  at  least  the  case  should  be  extremely  clear.  Where  a 
question  depends  on  papers  the  existence  of  which  the  Defendant  at  law  knew,  and 
by  which  he  might  have  explained  the  fact,  that  perhaps  is  not  so  clear  a  case,  that  the 
Court  will  interfere. 

[234]  May  22, 1819.  The  case  having  been  again  mentioned,  theLord  Chancellor 
intimated  that  he  remained  of  opinion  that  the  question  was  legal;  that  the  Plaintiff 
had  shown  no  title  to  relief  in  equity,  and  that  he  could  not  have  succeeded  at  law. 

May  24.  The  Lord  Chancellor  [E\don\.  I  have  read  the  papers  again,  and  my 
decided  opinion  is,  that  the  injunction  must  be  dissolved. 

Injunction  dis8olved.(2) 

B^.Lib.  B.  1818.  fol.  1164. 

{!)' DesboTOughv.  Adlard,  February  ^i.  26(7or.  2,167J.  The Plamtiff  exhibited 
a  bill  to  be  relieved  against  a  verdict  and  judgment  at  law,  obtained  against  him  upon 
a  plea  of  n'ungs  exor.  which  was  dismissed,  because  this  plea  must  needs  be  contrary 
to  his  own  knowledge."— Lord  Nottingha-m's  MSS. 

(2)  See  Snowball  v.  Vicaris,  Bunb.  1 75.  Hankey  v.  Vernon,  2  Cox,  1 2.  Chennel 
v.  Churchman,  3  Bro.  C.  C.  16,  n.  Withal  v.  LUey,  Forr.  94.  Kensington  v.  WAite, 
3  Price,  169.  Whitmore  v.  Thornton,  3  Price,  231.  Field  v.  Beaumont,  1  Svxins. 
204.  "In  Boipe  v.  Wood,  Michaelmas  1816.  the  Lord  Chancellor  said.  In  general 
an  injunction  is  never  granted  to  stay  execution,  except  for  want  of  appearance  or 
answer ;  the  parties  ought  to  have  applied  sooner,  and  it  would  be  extremely  mis- 
chievous to  grant  the  writ  in  favour  of  persons  who  have  lain  by  so  long.  An 
injunction  is  not  panted  to  stay  the  sheriff  from  selling  property  taken  under  an 
execution,  unless  it  had  been  previously  obtained  against  the  Defendant  to  stay 
execution ;  and  thesheriS  thus  enjoined  must  sell  under  subsequent  executions,  unless 
the  Plainti  1!  will  indemnify  him.  In  a  special  case,  an  injunction  to  stay  execution  has 
been  obtained  on  affidavit,  as  where  a  warrant  of  attorney  had  been  obtained  by  fraud. 

Mr,  Bell  mentioned  a  case  oiMootham  v.  Waskett,  in  which  a  warrant  of  attorney 
having  been  fraudulently  obtained,  execution  was  stayed  by  injunction."  From  Mr. 
MerivaWs  Notes ;  and  see  2  Maddock,  Principles  and  Practice  of  Chancery,  131, 
132.   Lord  Courteney  t.  QodschalU  9  Vet.  473.   AnnesUy  v.  Bookes^  3  Mer.  226,  n. 

[235]  Beown  v.  Petee.   May  23, 1818. 

A  lessee  for  years  determinable  on  lives,  having  paid  an  advanced  rent  during  a 
dispute  whether  the  last  cestui  que  vie,  who  nad  been  many  years  absent  from 
the  realm,  was  alive,  and  a  demand  of  a  farther  advanced  rent  being  made  by  the 
lessor,  on  a  bill  by  the  tenant  to  recover  those  payments,  a  commission  to  examine 
witnesses  to  prove  the  cestui  que  vie  still  living  was  issued,  the  plaintiff  pavizu;  into 
court  the  arrears  and  accruing  payments  of  the  advanced  rent,  which  he  had  been 
accustomed  to  pay. 

The  bill  stated,  that^y  a  lease  of  the  Ist  of  June  1768,  Lady  Slourton  demised 
to  C.  Haddock,  her  executors,  &c.,  an  estate  in  the  county  of  Lancaster,  for  ninety- 
nine  years,  if  John  Aspinaljot  Darwen,  then  aged  sixty  years,  William  Aspinal 
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of  BleickbuTn,  then  aged  eighteen  yeara,  and  John  Aspinml  of  Salenbury,  then-aged 
fifty  years,  or  any  of  them,  should  so  long  live,  subject  to  a  yearly  rent  of  £1  ;  that 
the  term  became  vested,  on  the  3d  of  November  1784:,  in  Henry  Brown,  and,  after 
hia  cbath,  in  March  1815,  in  the  Plaintifis;  the  reversion,  subject  to  the  term, 
being  vested  in  George  Petre,  the  Defendant ;  that  John  Aspinal  of  Darwen  .died 
in  1785,  and  t/^oAn  Aspinal  of  Salenhury,  in  1782,  and  WUliam  Aspinal  was,  at 
the  Spring  assixea  for  the  county  of  La/ncasttTt  in  1787,  convicted  of  stealing,  and 
Bentenced  to  transportation  for  fourteen  years,  and  was  accordingly  transported 
to  New  South  Wales,  and  had  ever  since  been  resident  in  that  colony  ;  that  in 
1795,  J.  Harper,  receiver  of  the  rents  of  the  late  Lwd  Petre,  in  whom  the 
reversion  oS  the  premises  was  then  vested,  represented  to  Henry  Brown  that, 
by  the  statute  19  Car.  2,  c.  6,  Lord  Pelre  was  entitled  to  the  possession  of  the 
estate,  William  Aspinal  not  having  been  in  England  for  many  years,  and 
that  Brown  would  be  dispossessed,  unless  he  agreed  to  pay  to  Lord  Petre  twenty 
guineas  a-year  ;  that  Brown,  being  ignorant  of  the  law,  and  not  having  any  evidence 
that  William  Aspinal  was  then  living,  paid  twenty  guineas  a-year  for  the  premises, 
during  about  ten  years,  when  Harp&r  insisted  that  he  should  pay  forty  guineas 
a-year  ;  and  Brown,  not  being  able  to  prove  the  life  of  WUliam  Aspinal,  paid  one 
half  year's  rent  at  that  rate ;  but  finding  then  that  WUliam  Aspinal  was  alive, 
refused  to  make  any  further  payments  :  that  it  appeared  by  the  [236]  register  kept 
at  the  offioe  of  the  Secretary  of  State,  that,  at  the  iMt  muBter,  made  in  August  1806, 
WUliam  Aspinal  was  Uving  in  New  South  Wales,  as  a  free  British  settler,  and,  from 
the  statement  of  persons  arrived  from  that  place,  that  he  continued  Uving  in  1808. 

The  bill  then  stated  correspondence  between  the  solicitors  of  the  parties,  con- 
taining various  proposals  for  ascertaining  the  sum  to  be  paid  by  Brown,  on  account 
of  rent  of  the  premises,  since  Michaelmas  1805  (the  Defendant  claiming  £40  per 
annum,  to  1810,  and,  from  that  time,  £79,  lOf.  per  annum),  but  without  effecting 
any  conclusive  arrangement. 

The  bill,  alleging  the  death  of  Henry  Brown,  in  1815,  that  the  Plaintifis  were 
his  administrators  with  the  will  annexed,  and  that  it  appeared,  by  a  certificate  of 
persons  resident  la  New  Sov.ih  Wales,  dated  the  13th  of  March  1816,  that  WiUiam 
Aspinal  was  then  alive,  pntyed  an  account  of  the  sums  of  money  which  the  De- 
fendant, or  any  person  by  his  order,  &c.,  had  received  from  .ffenrv  .^"oum,  on  account 
of  rents  of  the  premises  by  virtue  of  the  lease,  and  that  he  might  be  decreed  to  pay 
what  should  appear  due,  and  that  the  Plaintiffs  might  be  declared  entitled  to  remain 
in  quiet  and  peaceable  possession  of  the  premises,  at  the  rent  specified  in  the  lease, 
for  the  residue  of  the  term,  if  WUliam  Aspinal  should  so  long  live,  and  that  the 
Plaintifia  might  have  a  commission  or  commissions  for  the  examination  of  witnesses 
in  New  South  Wales,  and  elsewhere,  beyond  the  seas,  to  prove,  that  the  WUliam 
Aspinal  who  was  living  in  New  South  Waits  is  still  livixig,  and  that  he  is  the  WUliam 
Aspinal  named  in  the  lease. 

The  Defendant,  by  his  answer,  insisted,  that  there  was  no  regular  authenticated 
document  to  ^ve,  that  the  [237]  WUliam  Aspinal  living  in  New  South  Wales  is 
the  nominee  in  the  lease ;  and^at  under  the  statute  19  Cor.  2,  c.  6,  he  was  entitled 
to  the  poasesdon  €&  the  premises,  and  claimed  the  like  benefit  at  the  hearing  of  the 
cause,  as  if  he  had  pleaded  the  statute  in  bar. 

Sir  Samuel  Bomilly  and  Mr.  Dowdeswell  having,  on  a  former  day,  in  behalf 
of  the  Plaintiff,  moved  for  a  commission  to  examine  witnesses,  on  affidavits  of  the 
identity  of  the  Dominee  in  the  lease,  and  William  Aspinal  rendent  in  New  South 
Wales,  the  Lord  Chancellor  now  gave  judgment. 

The  Lord  Chancellor  [Eldon].  On  this  application,  the  question  is,  whether  a 
commission  should  be  issued  for  the  examination  of  witnesses  to  ascertain,  whether 
a  person  who  was  some  years  ago  transp(»*ted  to  New  South  Wales,  and  lately  living 
there,  is  still  alive,  and  if  the  commission  should  be  issued,  on  what  terms  1 
That  a  commission  must  be  issued,  it  is  impossible  to  doubt.  The  statute 
(19  Car.  2,  e.  6,  «.  2)  declares,  that  if  persons  for  whose  lives  estates  have  been 

f ranted,  shall  remain  beyond  the  seas,  or  elsewhere  absent  themselves  in  this  realm, 
y  the  space  of  seven  years  together,  and  no  sufficient  proof  be  made  of  their  lives, 
in  any  action  commenced  for  recovery  of  such  tenements  by  the  lessors  or  rever- 
sioners, they  shall  be  accounted  dead,  and  the  judge  shall  direct  the  jury  to  give  their 
verdiet  accordingly.  It  seems  to  me,  that  both  at  law  and  in  equity,  where  it  is 
necessary  to  produce  sufficient  proof,  that  the  cestui  gue  vie  is  alive,  the  party  would 
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be  entitled  to  obtain  that  proof  by  the  means  open  to  every  other  Defendant,  and  in 
course  by  a  commission  for  the  examination  of  witnesses.  The  statute  also  provides 
(sect.  4,  5),  that  [238]  if  there  is  an  eviction  of  the  tenement  by  virtue  of  the  act, 
and  it  afterwards  appears  in  proof,  that  the  cestui  que  vie  was  living  at  the  time  of 
the  eviction,  the  persons  entitled  to  the  estate,  while  his  life  subsists,  may,  by  the 
means  prescribed,  recover  the  profits  of  the  land  during  their  disposflesnon ;  and 
that,  whether  the  action  is  brought  during  the  life  of  the  cestui  que  vie,  or  after  his 
death. 

This  case  presents  the  peculiarity  that,  at  a  particular  period,  when  the  parties 
differed  on  the  (&ct,  whether  Aspinal  was  living  or  dead,  they  came  to  an  agreement 
by  which  the  rent  was  raised  from  twenty  shillings  to  twenty  guineas,  and,  at  a 
subsequent  period,  from  twenty  guineas  to  £42.  If  the  cestui  que  vie  is  alive,  in 
justice,  the  estate  ought  to  have  been  held  at  the  rent  reserved ;  but  a  difficulty 
in  recovering  the  amount  paid  beyond  that  rent  will  be  created  by  the  dispute 
whether  he  was  living  ;  and  it  seems  fair  that  the  Plaintiffs  should  continue  to  pay 
the  £42  per  annum  (not  £79,  lOs.)  which  he  has  been  accustomed  to  pay,  without 
prejudice  to  the  question,  whether  he  should  not  be  relieved  against  so  much  of 
the  payment  as  is  additional  to  the  rent  reserved.  On  that  point  the  question  will 
be,  wlietW  it  can  be  recovered  as  paid  by  mistake ;  it  may  be  represented  to  have 
been  paid  by  agreement,  under  a  doubt  whether  the  cestui  que  vie  was  alive  or  dead. 

"  His  Lord^p  doth  order,  that  the  Plaintifb  be  at  liberty  to  sue  out  a  comnussion 
for  the  examination  of  witnesses  in  New  South  WeUes,  to  prove  whether  WiUiam 
AspincU,  named  in  the  indenture  in  the  pleadings  of  this  cause  mentioned,  is  still 
living  or  dead,  and,  if  dead,  when  he  died ;  and  the  Defendants  are,  in  six  days 
after  notice  thereof,  to  join  and  strike  commissioners'  names  with  the  Plaintiita' 
clerk  in  Court,  or,  in  default  thereof,  the  PlaintifEs  are  to  be  at  liberty  to  take  out 
Buch  com-r239]-nii88ion  directed  to  their  own  commissioners ;  and  it  is  ordered, 
that  the  Plaintiffs  do  pay  the  sum  of  £262,  10s.,  being  the  amount  of  the  rents  of 
the  premises  in  question,  at  the  rate  of  £21  per  annum,  from  Michadmas  day  1806 
to  Lady  day  1818,  into  the  bank,  with  the  privity  of  the  accountant-general,  &c. ; 
and  it  is  ordered,  that  the  said  Plaintiffs  do  continue  to  pay  the  said  rent  of  £21  per 
annum  from  time  to  time  into  the  bank,  &c. ;  and  it  is  ordered,  that  the  Plaintuts 
do  give  security  to  be  approved,  &c.,  for  the  payment  of  the  farther  sum  of  ^1  per 
annum,  in  case  the  said  WiZ/iam  Aspinal  prove  to  be  dead,  from  the  tame  he  ao  died ; 
but  this  is  to  be  without  prejudice.*   Reg.  Lib.  A.  1817,  fol.  2133.(1) 

(1)  See  Holman  v.  Exton,  Garth.  246;  Ca.  Temp.  Holt,  195;  6  Ann.  c  18. 
Ex  parte  Sir  John  St.  Aubyn,  2  Gox,  373.  Ex  parte  Grant,  6  Ves.  512.  Doe  v. 
DeaUn,  4  Bam.  <&  Aid.  433. 

Carwiok  v.  Toung.   May  23.  26,  28,  [1818]. 

A  reference  to  the  master  to  inquire  whether  proceedings  at  law  and  in  equity  are 
for  the  same  matter,  stava  all  proceedings,  without  the  special  order  of  the  Court, 
which  will  give  or  withhold  leave  to  proceed,  according  to  the  circumstances  <A 
each  case. 

The  Defendant  moved  that  the  replication  filed  in  this  cause  might  be  withdrawn, 

and  the  bill  dismissed  with  costs  for  want  of  prosecution,  and  that  the  Plaintiff's, 
or  the  Defendant's  clerk  in  Court,  might  pay  the  costs.  The  affidavit  in  support 
of  the  motion  stated,  that  the  Defendant's  clerk  in  Court  having  informed  his  solicitor 
that  no  replication  was  filed  on  the  7th  of  May,  an  order  of  the  Vice-Chanedior 
was  obtained,  dismissing  the  bill  for  want  of  prosecution ;  that  from  the  refusal 
of  the  Defendant's  clerk  in  Court  to  procure  the  usual  six  clerks'  certificate,  on  the 
ground  that  no  notice  had  been  given  to  the  Plaintiff  of  the  Defendant's  intention 
to  move  to  dismiss,  the  order  could  not  be  [240]  drawn  up  ;  and  that,  on  the  9th 
of  May,  a  replication  was  filed. 

At  the  same  time,  the  Plaintiff  had  given  notice  of  a  motion  Uic  leave  to  withdraw 
the  replication  and  amend  the  bill,  not  requiring  any  farther  answer,  and  undertaking 
to  file  the  replication  again  forthwith.  The  affidavit  in  support  of  that  motion 
stated,  that  the  bill  was  filed  to  compel  specific  performance  oi  an  agreement ;  that 
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the  Defendant  refusing  to  pay  rent,  and  the  Plaintiff  having  proceeded  to  recover 
it  at  law  an  inquiry  before  the  Master  was  directed,  whether  the  Plaintiff's  proceedings 
at  law  and  in  equity  were  for  the  same  matter,  and  the  Master  reporting  in  the 
n^ative,  bis  report  was  confirmed  ;  that  a  second  reference  to  the  Master  for  the 
same  purpose  had  been  since  obtained  bv  the  Defendant,  but  the  order  had  not  been 
drawn  up ;  and  specified  the  intended  amendment. 

Sir  Samuel  BomUly  and  Mr.  Wingfield,  in  support  of  the  Defendant's  motion, 
insisted  that  the  Defendant  was  entitled  to  move  to  dismiss  the  bill  without  giving 
notice,  and  that  the  replication  filed  after  the  order  was  pronounced,  though  before 
it  had  been  drawn  up,  was  too  late.  The  Attorney-General  v.  Finch  (1  Ves.  dc  Bea. 
368.  See  Reynolds  v.  Nelson,  5  Mad.  60.  Lorimer  v.  Lorimer,  1  Jac.  <&  Walk. 
284).  In  no  instance  has  a  Plaintifi  been  permitted  to  withdraw,  for  the  purpose 
of  amendment,  a  replication  filed  to  prevent  the  dismissal  of  the  bill. 

Mr.  Heald,  against  the  Defendant's,  and  in  support  of  the  Plaintiff's,  motion. 

The  case  cited  is  not  applicable  to  the  present  question ;  the  reference  to  the 
Master  to  inquire  whether  [241]  the  proceedings  at  law  and  in  this  Court  are  for 
the  same  matter,  suspends  all  proceedmgs  till  the  report.  In  Mousley  v.  Basnett, 
stated  in  a  note  to  Boyd  v.  Heinsdman  (1  Ves.  dk  Bea.  381),  the  order  expressly 
reserved  to  the  Plaintiff  liberty  to  proceed  pending  the  reference  j  and  in  MUh 
r.  Fry  (3  Ves.  dt  Bea.  9),  your  Lordship  states,  that  without  such  reservation  all 
proceedings  are  stayed.  The  Defendant  having  thus  prevented  the  Plaintiff  from 
proceeding  either  at  law  or  in  equity,  clandestinely  instructs  counsel  to  move  the 
disnoission  of  the  bill  for  want  of  prosecution.  The  replication  ought  not  to  have 
been  filed ;  it  was  unnecessary  as  well  as  irregular. 

Sir  Samuel  Romilly,  in  reply. 

The  Defendants,  in  April,  gave  notice  of  a  motion  for  a  reference  to  the  Master 
to  approve  a  lease  ;  a  sufficient  proof  that  they  did  not  consider  proceedings  stayed. 
It  has  been  understood,  that  the  order  stays  the  proceedings  at  law,  but  not  in 
equity. 

The  L&rd  Chancellor  [Eldon].  It  would  not  be  difficult,  in  the  particular  circum- 
stances of  this  case,  to  dispose  of  it ;  but  it  is  important  to  settle  the  practioe  of  the 
Ckiurt,  and  for  that  purpose  I  wish  the  register  to  make  inquiry,  and  certify  the 
result. 

The  opinion  which  I  expressed  in  Mills  v.  Fry  {which  seems  scarcely  supported 
by  Mousley  v.  Basnett),  proceeded  not  only  on  the  communication  of  the  register, 
but  on  the  consideration  of  a  difficulty  that  has  often  occurred  to  me,  and  which 
induces  me  to  doubt  whether  [242]  there  is  any  general  rule  on  the  subject.  Suppose 
an  action  brought  on  the  Northern  Gitcuit  in  Michaelmas  term,  and  a  bill  filed  in 
the  same  term,  and  the  common  order  for  a  reference,  alleging  that  the  Phkintiff 
proceeds  for  the  same  matter  at  law  and  in  equity  ;  in  such  a  case,  I  do  not  think 
it  wholesome  that  proceedings  should  be  stayed ;  because,  in  all  probability,  the 
report  of  the  Master  would  be  obtained  long  before  any  thing  effectual  could  be  done 
at  law;  but  if  the  Master  reports  that  the  proceedings  were  for  the  same  matter, 
and  the  Haintiff  afterward  onuses  to  proceed  in  equity,  the  Court  would  direct  him 
to  pay  the  costs  of  the  proceedings  at  law.  Suppose  an  action  to  be  tried  between 
Easter  and  Trinity  term,  and  a  bill  filed  when  the  parties  were  going  to'trial ;  unless 
the  Master's  report  could  be  obtained  within  the  first  four  days  of  the  next  term, 
before  the  question  was  decided,  execution  might  be  taken.  The  terms  of  the  order 
in  Mousley  v.  Basnett,  allow  the  Plaiutiff  to  proceed  at  law  without  any  restraint ; 
if  the  order  is  so  drawn,  regard  being  had  to  the  period  at  which  the  action  was 
commenced  and  the  bill  filed,  execution  might  issue  before  the  question  could  be 
decided.  I  doubt,  therefore,  whether  there  is  a  general  rule ;  but  if  the  register, 
on  examination,  finds,  that  it  has  been  the  constant  course  to  stay  the  proceedings 
at  few  and  not  in  equity,  that  established  practice  would  be  more  satisfactory  than 
any  opinion  of  my  own. 

Mr.  Heald.  The  mischief  suggested  arises  from  the  delay  of  the  party  in  not  filing 
the  bill  sooner. 

The  Lord  Chancellor  [Eldonl  If  the  ^arty  is  early  in  one  Court  and  late  in  the 
other,  all  the  inconvenience  is  that  of  which  he  is  the  author. 

[243]  I  abide  by  the  authority  of  the  Attorney-General  v.  Finch,  but  it  is  not 
applicable  to  this  case,  which  depends  on  its  circumstances.   I  think  it  not  necessary 
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to  obuin  the  nz  clerks'  certificate  befcne  the  motim  to  dinniiB.  I  am  satisfied 
that,  by  the  practice  <rf  the  Conrt,  it  k  cnoiuEh  to  produce  the  certifiote  aa  a{^lying 
to  hare  the  order  drawn  up.  The  clerk  in  Court  shoaU  not  haTe  niaaed  to  |HoeiiTe 
tbe  certificate,  bat  it  woald  be  impoenblc  for  the  Court  to  nifier  the  Pbmtiff  to 
lake  advantage  of  a  slip  in  the  conduct  of  an  officer  of  the  Court.  Whatever  may 
be  the  certificate  of  the  register,  this  case  must  be  decided  on  its  circumstances, 
and  with  reference  to  the  fact,  that  the  matter  was  in  a  ntnaticu  m  which  it  was  very 
difficult  for  any  one  to  know  how  to  deal  with  it. 

May  26.  The  Lord  ChanuUor  [Eldon].  On  a  search  in  the  r^ister's  office, 
the  result  of  which  has  been  communicated  to  me.  the  general  rule  appears  to  be, 
that  the  Plaintifi  is  nc^  at  liberty,  after  an  order  for  elMtion,  to  proceed  either  at 
law  or  in  equity ;  but  the  Court,  in  the  particular  circnmstancea  of  each  case,  will 
give  liberty  to  proceed,  as  those  putienhr  circumstances  requite ;  and  accordingly, 
in  some  of  the  orders,  the  party  has  been  allowed  to  proeeedl  in  ethers,  he  has  been 
directed  to  give  judgment,  wkh  an  ezpms  restraint  acainst  tiding  out  execution. 
There  is  no  case  in  which  the  Court  would  not  modify  the  rule  according  to  circum- 
stances. 

May  28.  The  Lord  Chancellor  intimated,  that,  under  the  circumstances  of  the 
rase,  considering  the  difficulty  in  the  proceedings  at  law  and  in  equity,  the  cause 
ought  to  be  reinstated  ;  and  that  without  express  permission  to  pro-[24ti~*^®^* 
which,  in  special  circumstances,  the  Court  woukl  give,  the  order  to  eleet  stays 
proceedings  at  law.(l) 

(1)  See  MUU  t.  Fry,  19  Vet.  277 ;  Coop.  107  ;  Anon.  3  Madd.  395.  Browne 
Pi^rUer,  3  MaM.  24.  Coupland  v.  Bradodc,  5  Madd,  14.  Hague  t.  CuHis^  1  Joe. 
A  Walk.  449.  In  Barker  t.  Dumaresque,  2  Alk.  119.  Barnard.  Bev.  in  Cha.  277. 
Lord  Hardwicke  *  gave  the  Plaintiff  leave  to  make  a  special  election,  viz.  to 
proceed  at  law  to  recover  judgment  with  a  stay  of  execution,  and  likewise  to  proceed 
in  this  court  for  a  discovery  and  an  account  oi  assets.' 

;  Garrard  p.  Grinung.   Bolls.  June  15,  16.  17,  [1818]. 

[a  C.  1  Wils.  460.] 

Specific  perforsumce  of  a  written  agreement  refused,  on  parol  evidence  that  one 
term  of  the  actual  agreement  was  omitted. 

The  bill  slated  written  articles  of  agreement,  dated  the  2iih  of  November  1807. 
hy  which  the  Defendant  agreed  to  let  to  the  Plaintiff  a  dwelling-house,  malt-house, 
and  twenty-five  acres  of  land,  for  twenty-one  years,  from  the  1 1th  of  October  preceding, 
at  an  annual  rent  of  £88 ;  and  the  Plaintiff  agreed  to  pay  the  property-tax  during 
the  term,  to  provide  straw  for  thatching  the  buildings,  to  keep  the  gates,  atiles, 
bams,  and  bridges,  in  repair  (the  Defendant  finding  rough  wood  for  that  purpose, 
and  repairing  the  buildings),  and  to  take  all  the  live  and  dead  stock,  which  the 
Defendant  should  think  fit  to  leave,  at  a  fair  valuation  by  two  impartial  persons, 
and  all  the  barley  at  the  price  at  which  the  Defendant  bought  it,  and  to  keep  the  malt 
mill  in  repair,  the  stone  excepted. 

The  bnl  filed  on  the  22d  of  November  1809,  prayed  the  specific  performance  of 
the  agreement,  and  compensation  for  the  time  which  had  elapsed  since  the  lease 
ought  to  have  been  granted. 

[246]  answer  of  the  Defendant  stated,  that  the  written  agreement  did  not  con- 
tain all  the  terms  upon  which.the  lease  was  to  be  granted ;  the  Defendant  having  stipu- 
lated that  five  hundred  coombs  of  malt  shouldbe  made  yearly  during  the  term  by 
the  Plaintiff,  and  that  the  lease  should  contain  a  covenant  on  the  part  o1  the  Plaintiff, 
not  to  assign  the  premises  without  the  consent  of  the  Defendant,  and  proper  covenants 
for  farming  the  lands  :  that  the  Plaintiff  prepared  the  agreement  stated  in  the  bill, 
and  brought  it  to  the  Defendant  for  his  signature,  who,  living  attempted  to  read  it, 
but  not  being  able  to  make  it  out,  observed  to  the  Plaintiff  and  his  brother  John 
Garrard,  who  was  then  present,  that  he  supposed  he  should  find  it  right ;  to  which 
the  Plaintiff  and  his  brother  replied,  that  it  certainly  was  :  and  me  Defendant, 
not  supposing  that  the  agreement  ww  prepared  in  any  manner  different  from  the 
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terms  stipulated,  and  confiding  in  the  assurances  of  the  PlaintifE  and  his  brother, 
that  he  would  find  it  right,  was  induced  to  sign  it,  vil^ut  having  read,  or  E^wn 
it  to  any  person,  on  his  behalf ;  but  that  the  Defendant  would  not  have  executed 

any  agreement  for  letting  the  premises,  if  he  had  not  understood  that  proper 
covenants,  to  the  effect  stated  in  the  answer,  were  to  be  introduced  into  the  lease. 

John  Garrard,  the  brother  of  the  Plaintifi,  deposed,  that  on  the  23d  of  November 
1807,  the  Defendant  proposed  to  let  the  premises  to  the  Plaintif!,  at  a  rent  of  £86, 
and,  on  the  terms  specified  in  the  written  agreement,  as  to  taking  the  stock  and 
repairs,  the  Plaintiff  undertaking  to  make  annually  seven  hundred  coombs  of 
malt ;  that  the  Plaintiff  and  the  witness  agreed  to  those  terms,  except  aa  to  the 
quantity  of  malt  to  be  made,  in  lieu  of  which  it  was  proposed  by  the  Plaintiff  to  under- 
take to  make  annually  five  huzidred  coombs  only,  to  which  the  Defendant  assented  ; 
and  also  except  as  to  the  rent  of  £86,  in  lieu  of  which  the  Plainti£E  proposed 
to  pay  £84  only,  which  the  Defendant  refused  to  accept ;  that,  on  the  following 
day,  the  Plaintiff  having  resolved  to  accept  the  proposal,  with  the  alteration  of  the 
quantity  of  malt,  from  seven  hundred  to  five  hundred  coombs,  the  witness  reduced 
the  proposal  to  writing,  in  the  form  of  an  agreement ;  and,  on  the  same  day,  went 
with  the  Plaintifi  to  the  house  of  the  Defendant,  for  the  purpose  of  completing 
the  same,  when  the  Defendant  required  £88  per  annum  rent,  instead  of  £86  : 
that  the  Plaintiff  expressed  himself  willing  to  give  £86,  and  the  witness  informed 
the  Defendant  that  he  had  prepared  an  agreement  according  to  the  terms 
mentioned  the  evening  before  ;  and,  in  the  expectation  that  the  Defendant  would 
accept  £86,  interlined  the  word  six  after  the  word  eighty,  and  then  delivered  the 
agreement  to  the  Defendant  for  his  perusal,  who  accordingly  read  the  same  over 
from  the  beginning  to  the  reservation  of  the  rent,  to  which  he  objected,  and  wrote 
the  word  eight  over  the  word  six  ;  that  the  witness  remonstrated  with  him  for  so 
doing,  but  the  Defendant  positively  refused  to  make  any  further  alteration  in  the 
rent,  and  continued  to  read  the  agreement  for  two  or  three  lines  further,  when  he 
gave  it  to  the  witness,  and  requested  him  to  read  it ;  that  the  witness  read  the  whole 
agreement  from  the  beginning  to  the  end,  distinctly  and  aloud,  in  the  presence  of 
the  Plaintifi  and  Defendant,  and  of  Sophia  Philpot,  the  Defendant's  housekeeper  ; 
upon  which  the  Defendant  expressed  himself  perfectly  satisfied,  and  the  agreement 
was  signed  by  both  parties,  the  Defendant  observing  to  the  Plaintiff,  that  if  any 
thing  had  been  omitted,  respecting  covenants,  or  any  thing  which  they  had  talked 
over  the  day  before,  he  supposed  it  would  be  agreeable  to  tnem  to  have  it  inserted 
in  the  lease,  to  which  the  Plaintiff  and  the  witness  assented,  saying,  that  they  did 
not  desire  to  have  the  lands  without  proper  covenants ;  and  the  Defendant  pro- 
posing that  [247]  the  agreement  should  De  left  in  the  hands  of  the  witness,  on  behalf 
of  both  parties,  he  immediately  took  possession  of  it. 

Sophia  Philpot  deposed,  that  the  last  witness  read,  as  part  of  the  agreement, 
a  clause  requiring  five  hundred  coombs  of  malt,  to  be  made  annually  on  the  pre- 
mises; and  that,  in  the  conversation  preceding  the  signature  of  the  agreement,  it 
was  stipulated  that  the  Plaintiff  should  not  assign  the  lease  without  the  consent 
of  the  Defendant. 

Mr,  Hart  and  Mr.  Roupell,  for  the  Plaintiff.  The  written  agreement,  which  it 
appears  was  read  to  the  Defendant,  and  in  which  he  introduced  an  addition  to  the 
rent,  is  the  actual  contract,  and  supersedes  all  previous  proposals.  There  is  no 
evidence  that  the  written  agreement  varies  from  the  intention  of  the  parties  ;  the 
covenant  against  assignment  never  formed  a  term  of  the  contract ;  and  the 
covenant  to  use  the  malt-house  is  included,  without  express  stipulation,  as  an 
usual  covenant,  according  to  the  custom  of  the  country. 

Mr.  Bell,  Mr.  Wetherell,  and  Mr.  Pepys,  for  the  Defendant.  The  bill,  seeking 
the  specific  performance  of  an  agreement  different  from  that  which  the  parties 
intended,  must  be  dismissed.  The  Marquess  Townshend  v.  Stangroom  (6  Ves. 
328),  Woollam  v.  Beam  (7  Ves.  311),  Higginson  v.  Clowes  (15  Ves.  516  ;  1  Ves. 
(&  Bea.  524,  and  see  Clarke  v.  Grant,  14  Ves.  519.  Kennedy  v.  Lee,  3  Mer.  441). 
A  covenant  for  making  a  certain  quantity  of  malt,  is  not  within  the  principles 
established  in  Church  v.  Brown  (15  Ves.  258),  a  usual  covenant. 

[248]  The  Master  of  the  Bdls.  On  reading  the  pleadings  and  the  evidence, 
I  am  of  opinion  that  the  Plaintiff  has  not  established  a  case  for  the  specific  perform- 
ance which  he  prays.  It  is  incumbent  on  the  Plaintifi,  in  such  a  suit,  to  satisfy 
a  XVI.— 20 
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the  Oourt  that  he  is  entitled  to  specific  performance  of  the  very  agreement  stated 
in  the  bill ;  insisting  on  a  written  contract,  the  question  must  be,  is  that  written 
contract  conformable  to  the  actual  contract  ?  It  is  certainly  competent  to  the 
Defendant  to  show,  that  by  fraud,  or  mistake,  or  otherwise,  the  written  contract 
and  the  actual  contract  differ ;  and  it  is  established  by  the  evidttnce  on  the  part 
of  the  Plaintiff,  that  such  is  the  fact  in  this  caae. 

Without  imputing  fraud  to  the  Plaintiff,  it  appears  that  by  some  inadvertence, 
this  written  contract  has  not  included  the  terms  on  which  the  rorties  had  agreed. 
It  was  a  part  of  the  agreement  on  the  23d  of  November,  that  the  Plaintiff,  if  he  took 
the  malt-house,  shoiud  make  annually  five  hundred  coombs  of  malt ;  a  fact  not 
disputed  on  the  part  of  the  Plaintiff,  but  proved  by  his  brother.  On  the  24th  of 
November,  the  parties  having  previously  adjusted  all  points  except  the  amount 
of  rent,  the  Plaintiff  is  willing  to  accede  to  the  Defendant's  terms  in  that  article, 
and  a  written  contract  is  prepared  by  the  Plaintiff.  That  contract,  detailing  in 
particular  many  of  the  terms  that  are  to  constitute  the  covenants  to  be  contained 
m  the  lease,  specifying  payment  of  the  property  tax,  repairs,  and  a  valuation  of 
the  stock,  yet  wholly  omits  that  which  appears  to  have  been  the  subject  of  dis- 
cussion at  the  moment  of  drawing  it,  the  five  hundred  coombs  of  malt. 

It  is  insisted,  that  the  omission  is  immaterial,  because  the  agreement  contem- 
plated a  future  lease,  which  |^9]  would  include  all  proper  ooTenuits,  and  that  it 
is  neither  necessary  nor  usual  in  executory  contracts,  to  enumerate  all  the  covenants 
to  be  inserted  in  a  lease.  If  the  covenant  relative  to  five  hundred  coombs  of  malt  falls 
within  the  description  of  a  usual  covenant,  it  required  no  specification,  but  was 
incidental  to  the  contract,  and  implicitly  included  in  it.  But  can  such  a  covenant 
be  so  described  1  It  is  not  necessary  to  inquire  particularly  into  the  nature  of  usual 
covenants  ;  the  parties  cannot  ingraft  on  a  contract  specifying  covenants  in  a  future 
lease,  any  covenant  which  is  not  of  that  description.  The  written  contract,  if  to  be 
specifically  executed,  is  the  guide  to  the  Master  in  approving  a  lease  conformable 
to  it ;  and  this  contract  would  clearly  not  authorise  the  insertion  of  a  covmant  for 
malting  five  hundred  coombs ;  not  an  usual,  but  a  peculiar,  covenant,  imposing 
a  specmc  obligation  on  a  party  who  without  it  would  take  the  premises,  unfettered 
by  restriction  in  the  use  of  them.  The  written  agreement  was  brought  by  the 
Plaintiff  for  si^ature,  not  after  a  considerable  interval,  when  he  might  have  for- 
gotten the  previous  stipulations,  but  at  the  instant ;  and  while  it  specmes  a  number 
of  covenants  usual  and  proper,  which  it  was  not  necessary  to  specify,  totally  omits 
those  which  had  at  that  moment  been  the  subject  of  discussion. 

Without  adverting  to  the  question,  whether  the  agreement  was  so  read  to  the 
Defendant  as  to  inform  him  that  the  covenant  with  regard  to  malt  was  not  included, 
it  is  clear  that  the  Defendant  signed  it  imder  a  representation,  that  if  any  of  the  terms 
of  ^e  real  contract  were  omitted,  they  should  be  mserted  in  the  lease.  l!he  Defendant 
seems  afterwards  to  have  objected  to  the  transaction,  uid  on  the  question,  whether 
the  lease  ought  to  contain  a  covenant  against  assigning  without  the  assent  of  the 
landlord,  the  witnesses  differ.  It  does  [260]  T^ob  appear  Uiat  a  new  contract  wu  ever 
concludeid  between  the  parties ;  the  biU  seeks  penormanoe  (rf  the  written  contract ; 
and  the  single  question  is,  whether,  as  the  pleadings  are  framed,  and  with  a  bill 
insisting  on  the  written  as  the  actual  agreement,  the  Oourt  can  decree  perform- 
ance of  a  contract,  which  it  is  clear  on  all  hands  is  not  the  true,  and  compel  the 
Defendant  to  execute  a  lease  not  providing  the  cautions  which  he  impc»ed  on 
the  Plaintiff  t 

Without  adverting  to  collateral  matter,  the  probable  motives  of  each  party, 
it  is  enough  to  say,  that  on  a  bill  for  specific  performance,  when  it  is  certain  that 
the  written  is  not  the  actual  contract,  when  the  Oourt  must  decree  performance, 
if  at  all,  with  supplemental  variations,  establishing  an  agreement,  the  terms  of  whii^ 
are  some  in  writing,  some  parol,  after  a  great  lapse  of  time,  and  with  compensation 
for  the  period  expired,  while  the  doubt  depended,  in  sueh  a  case,  the  Plaintiff  cannot 
be  declared  entitled  to  relief. 

The  bill  must  be  dismissed,  but  without  costs.  The  real  subject  of  diqnite 
was  the  restraint  of  assignment,  and  on  that  part  of  the  case  I  am  not  perfectly 
satisfied.  I  shall  follow  the  example  of  the  late  Master  of  the  BoUa  in  WoMam  v. 
Seme  (7  Ves.  211). 

Bill  dismissed  without  costs* 

Beg.  Lib.  A.  1817,  foL  2076. 
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>  [261]  Smtthe  v.  SmTHB.  May  28, 1818. 

[S.  C.  1  WiU.  Gh.  426.] 

A  tenant  for  life  without  impeachment  of  waste,  not  restrained  from  felling  trees 
fit  for  the  purposes  of  timber,  though  young,  and  not  such  as  would  be  felled 
in  a  course  of  husband-like  management  of  the  estate. 

The  supplemental  bill  in  this  cause  (reported  1  Swans.  262),  filed  on  the  16th 
of  April  1818,  stated,  that  since  the  Defendant  put  in  his  answer  to  the  original 
bill,  he  had  marked  for  cutting  a  large  quantity  of  timberlike  trees,  unfit  to  be  cut 
as  timber,  or  in  a  due  course  of  cutting ;  and  prayed,  that  the  Defendant  might 
be  restrained  from  felling  or  cutting  any  timber  or  other  trees  on  the  estates  in  ques- 
tion, unfit  to  be  cut  or  felled  in  a  due  course  of  cutting  or  felling,  or  not  come  to 
maturity  and  fit  to  be  cut  as  timber. 

The  answer  of  the  Defendant  denied  that  he  had  marked  any  trees  which  were 
unfit  to  be  cut  as  timber,  or  in  due  course  of  cutting. 

On  this  day,  the  Plaintiff  moved  for  an  injunction  to  restrain  the  Defendant 
from  cutting  any  timber  or  other  trees  or  saplii^  standing  on  the  lands  mentioned 
in  the  nleadings,  that  are  unfit  to  be  out  or  felled  in  a  due  and  fair  course  of 
husbandry. 

The  affidavits  in  support  of  the  motion  (filed  before  the  answer  to  the  supple- 
mental bill)  stated,  that  the  Defendant  had  marked  for  cutting  every  tree,  however 
young,  that  could  be  sold ;  that  if  some  of  the  oak  trees  marked  should  be  cut, 
great  waste  would  be  committed,  and  irreparable  loss  ensue,  and  the  saplings  left 
would  perish.  According  to  the  affidavits  in  reply,  a  very  small  proportion  of  the 
oak  trees  marked  to  be  felled  measured  less  than  nine  cubical  feet,  and  no  injury 
would  ensue  to  the  saplings  or  trees  left,  by  felling  those  marked. 

[262]  The  SoUcitor-General,  and  Mr.  Rose,  in  support  of  the  motion,  cited  the 
Marquess  of  Dovmshire  v.  Lady  Sandys  (6  Vea.  107),  and  Lord  Tamworth  v.  Lord 
Ferrers  (6  Yes.  419). 

Sir  Samvel  Bomtllyy  Mr.  Bell,  and  Mr.  DowdestpeU,  against  the  motion. 

The  Lord  Chancellor  [Eldon].  A  tenant  for  life,  without  impeachment  of  waste, 
is  clearly  not  compellable  to  cut  timber,  in  such  way,  as  a  tenant  in  fee  would  think 
most  advantageous,  but  is  entitled  to  cut  down  any  thing  that  is  timber.  This 
motion  requires  an  affidavit,  pledging  the  deponent,  that  the  trees  about  to  be 
cut  are  not  fit  for  timber.  It  is  settled,  that  a  tree,  which  a  tenant  in  fee,  acting 
in  a  husband-like  manner,  would  not  out,  may  be  out  by  a  tenant  for  life,  unim- 
peachable of  waste,  provided  that  it  is  fit  for  the  purpose  of  timber.  A  tenant 
for  life,  unimpeachable  of  waste,  might  cut  down  all  these  trees,  without  question, 
at  law ;  and  to  subject  him,  in  this  Court,  to  the  rules  which  a  tenant  in  fee  might 
observe,  for  the  purpose  of  husbuid-like  cultivation,  would  deprive  him  of  almost 
all  his  legal  rights.  If  the  trees  are  so  far  advan(»d  as  to  become  timber,  the  tenant 
may  cut  them  down,  though  they  are  in  a  state  to  thrive,  and  though  cutting  them 
down  would  injure  the  saplings.  It  is  not  sufficient  to  state,  that  this  is  thriving 
wood  ;  it  must  be  thriving  wood  not  fit  for  the  purposes  of  timber.  I  cannot  deter- 
mine whether  a  tree,  measuring  less  than  nine  cubic  feet,  is,  or  is  not,  fit  for  purposes 
of  timber.  If  the  Plaintifi  files  an  affidavit,  stating,  that  trees  measuring  less  than 
nine  cubic  feet  are  not  fit  for  purposes  of  timber,  that  must  be  met.  In  the  cases 
referred  to,  the  injunction  restramed  [263]  the  tenant  for  life  from  cutting  trees 
unfit  to  be  cut  as  timber. 

Injunction  refuBed.(l) 

(1)  On  the  equitable  rule  which  restrains  a  tenant  for  life  without  impeach- 
mmt  of  waste  from  felling  timber-trees  unfit  to  be  felled  as  timber,  see  Lord  CasUe- 
man  v.  Lord  Craven,  22  Vin.  Ah.  523 ;  2  Eq.  Ca.  Ah.  758.  Ohrien  v.  Ohrian,  Amb. 
107.  Perrot  v.  Perrot,  3  Atk.  94.  Chamherlayne  v.  Dummer,  2  Dick.  600  ;  1  Bro. 
C.  C.  166 ;  3  Bro.  C.  C.  549.  Strathmore  v.  Boms,  2  Bro.  C.  C.8S;  2  Dick.  673 ; 
1  Cox,  263.  Marquess  of  Dotonskire  v.  Lady  Sandys,  6  Ves.  107.  Lord  Tamworth 
V.  Lord  Ferrers,  6  Ves.  419. 
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WlLLUHS  V.  WlLLIAUS.    June  10,  [1818J. 

[S.  C.  1  Wils.  Ch.  473,  n.] 

A  coach  master  having  sold  his  share  of  the  business  to  his  partner,  with  an  under- 
taking not  to  be  concerned  in  any  coach  running  from  B.  to  Londony  or  prejudicial 
to  the  business  which  he  had  sold,  an  injunction  was  granted  restraining  him 
from  running  a  coach  from  P.  through  R.  to  London. 

The  bill  stated,  that,  previously  to  November  181 7,  the  Plaintiffs  and  the  Defend- 
ant were  concerned  as  partners  in  coaches  running  from  Beading  to  London,  and 
back  ;  that  by  articles  of  agreement,  dated  the  4;th  of  November  1817,  the  Defendant 

red  to  sell  to  one  of  the  Plaintiffs  his  share  in  the  business,  with  a  e<mdition, 
he  should  not  at  any  time  after  November,  be  in  any  manner  concerned  in  any 
coach  running  from  Beading  to  London,  or  from  London  to  Beadingy  or  in  any 
other  coach  that  mi^t  in  any  muiner  injure  the  business  then  carried  on  by  the 
Plaintiffs  ;  that  the  Defendant  had  lately  begun  to  run  a  coach  from  Pangboume, 
about  six  miles  beyond  Beading,  to  London,  and  from  London  to  Pangbourne,  passing 
through  Beading,  and  running  throughout  the  same  road  as  the  coach  of  the 
Plaintiffs,  to  the  great  injury  of  their  business.  The  [254]  prayed  a  specific 
performance  of  the  agreement,  and  an  injunction. 

The  allegations  of  the  bill  being  verified  by  affidavit.  Sir  Samuel  BomUly  moved 
for  an  injunction. 

"  His  Lordship  doth  order,  that  an  injunction  be  awarded  to  restrain  the  Defend- 
ant, his  servanta  and  agents,  from  running  any  coach  or  coaches  from  London 
to  Beading,  and  back  i^ain  from  Beading  to  London,  as  in  the  Plaintiff's  bill  men- 
tioned, until  answer  and  farther  order." 

Beg.  Lib.  B.  1817,  fol.  1036.(1) 

(1)  It  has  been  long  settled,  that  covenants  restraining  the  exercise  of  a  trade 
in  a  particular  place,  as  contradistinguished  from  covenants  in  general  restraint 
of  trade,  are  valid,  Mitchel  v.  Beynolds  (which  collects  the  earner  authorities), 

1  P.  W.  181  ;  10  Mod.  27,  85,  130 ;  Fort.  296.    Chesman  v.  Mainby,  Fort.  297  ; 

2  Str.  739  ;  2  Lord  Raym.  1456  ;  1  Bro.  P.  C.  ed.  TomL  234.  Colmer  v.  Clark, 
7  Mod.  230,  under  the  name  of  Gierke  v.  Corner,  Lee  Bep.  Temp.  Hardwicke,  63. 
Davis  v.  Masm,  5  T.  B.  118.  Bunn  v.  Guy,  4  East,  190.  Gale  v.  Beed,  8  £a*(, 
80,  and  a  Court  of  Equity  will  compel  the  specific  performance,  and  enjoin  against 
the  violation,  of  such  covenants,  Harrison  v.  Gardner,  2  Madd.  198.  WiUianu 
v.  WUliama,  supra.  Shackle  v.  Baker,  14  Ves.  468.  Cruttvxll  v.  Lye,  17  Ves. 
335.  See  Hardy  r.  Martin,  4  Bro.  C.  C.  419;  1  Cox,  26.  Barrett  v.  Blagrave, 
5  Ves.  555  ;  6  Ves.  104.  Bozon  v.  Farlow,  1  Mer.  459.  But  the  mere  sale  of  the 
good  will  of  a  trade,  imposes  no  obligation  on  the  vendor  to  forbear  the  exercise 
of  the  same  trade.  Shackle  v.  Baker,  Crutttoell  v.  Lye,  Kennedy  v.  Lee,  3  Jlf«r.  441, 
nor  it  seems  will  Courts  of  Kquity  execute  a  contract  for  the  sale  of  good  will.  Baxter 
V.  Condly,  1  Jac.  &  Walk.  676. 

[256]  Job  v.  Bakkeb.   June  20,  1818. 

After  a  reference  to  the  master  of  exceptions  to  an  answer,  an  order  for  leave  to 
amend,  and  that  the  defendant  might  answer  the  exceptions  and  amendments 
at  the  same  time,  obtained  before  the  report,  on  the  allegation  that  the  master 
had  allowed  some  cA  the  exceptions,  discharged  with  costs. 

The  Plaintiffs  having  amended  their  bill  after  answer,  took  exceptions  to  the  answer 
to  the  amended  bill,  to  which  the  Defendant  submitted,  and  put  in  a  farther  answer, 
and,  on  the  30th  of  May,  the  Plaintiffs  obtained  a  reference  to  the  Master  to  look 
into  the  Plaintiffs'  amended  bill,  and  the  Defendant's  answer,  and  farther  answer, 
and  the  exceptbns  taken  to  the  former  answer,  and  certify  whether  the  answers 
were  sufficient  in  the  points  excepted  to.  The  Master  was  attended  on  the  exceptions, 
but  before  he  had  made  his  report,  the  Plaintiffs,  on  the  3d  of  June,  obtained  an  order, 
alleging  that  the  Master  had  allowed  one  or  more  of  the  exceptions,  to  amend  the 
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bill,  and  that  the  Defendant  might  answer  the  exceptions  so  allowed  by  the  Master, 
and  the  amendments  at  the  same  time.  The  Defendant  now  moved  to  discharge 
that  Older  for  irr^ulaiity. 

Mr.  Shadwell,  for  the  motion. 

Mr.  Agar,  against  it. 

The  Lord  Chancellor  [£ldon].  The  order  obtained  was  against  all  practice : 
the  petition,  that  the  Defendant  may  answer  the  amendments  and  exceptions  at 
the  same  time,  ought  to  state,  that  the  Master  has  made  his  report,  and  certified 
the  answer  to  be  insufficient. 

Order  discharged  with  costs. 
'     Reg.  Lib.  A.  1817,  fol.  1250. 

[2561  PosTurrHWAiTE  v.  Bltthe.   June  22,  24,  1818. 

Estates  being  conveyed,  among  other  purposes,  to  secure  a  debt  of  comparatively 
small  amount,  the  Court  will  not  direct  a  release  upon  payment  into  court  of  the 
largest  sum  to  which  the  debt  can  in  probability  amount ;  the  incumbrancer 
being  entitled  to  retain  the  security  till  the  debt  is  discharged.  ' 

Estates  in  Jamaica  having  been  conveyed  to  trustees,  in  trust,  inter  alia,  to 
raise  money  for  the  payment  of  a  debt  due  to  the  Plaintiff,  the  bill  in  this  cause  was 
filed  to  compel  payment.  By  their  answer,  the  Defendants  the  trustees  disputed 
the  amount  of  the  PlaintiSs'  claim,  and  having  paid  into  Court  a  sum  of  £2661, 
2s.  3d.,  they  moved  before  the  Vice  Chancellor,  that  upon,  payment  into  Court  of 
the  farther  sum  of  £4034,  lis.  (amounting  with  the  former  sum  to  £6696,  13s.  3d., 
the  utmost  extent  of  the  debt  claimed)  the  Plaintiff  might  release  the  estates.  The 
Vice  Chancellor  made  the  order,  on  payment  into  Court  of  an  additional  sum  for 
securing  the  Plaintiffs'  costs.    (Postlethtoaite  v.  Blythe,  3  Madd.  242.) 

On  this  day,  the  Plaintiff  moved  to  discharge  the  Vice  Chancellor's  order. 

Mr.  Bell  and  Mr.  Eeald,  for  the  motion.  An  incumbrancer  cannot  be  compelled 
to  release  the  estate  before  he  has  actually  received  his  debt.  In  no  instance  has  the 
Court  directed  a  creditor  who  contracted  for  real  security,  to  accept  the  security 
of  stock. 

The  Solidtor-Generai  [Gifford]  and  Mr.  Maddock,  against  the  motion.  The 
amount  due  to  the  Plaintiff  can  be  ascertained  only  upon  taking  a  long  account ; 
the  Defendants  are  ready  to  make  any  further  payment  into  Court  necessary  as  a 
provision  against  the  depreciation  of  stock,  and  for  securing  the  largest  sum  to  which 
the  Plaintiff  can  by  1^257]  possibility  be  entitled ;  but  the  Court  will  not  sanction 
the  injustice  of  confining  estates  worth  £70,000,  pending  the  investigation  of  a  claim 
which  cannot  exceed  a  tenth  part  of  that  sum. 

The  Lord  Chancellor  [Eldon].  This  order  supposes  the  possibility,  that  the  fund 
paid  into  Court  may  be  deficient  to  satisfy  the  mortgagee,  and  then  requires  him 
to  accept  for  that  deficiency  the  personal  security  of  the  trustera ;  is  it  not  too  clear 
for  argument,  that  such  an  order  is  wrong  in  principle  % 

The  rules  of  the  Court  with  regard  to  mortgagees  have  been  strongly  impressed 
on  my  mind  by  the  conduct  of  two  distinguished  practitioners.  Mr.  Uoyd  constantly 
protested,  that  he  never  would,  on  the  part  of  a  mortgagee,  consent  to  a  sale  ;  and 
the  late  Mr.  Haddocks,  who  was  himself  a  mortgagee  for  £20,000  on  a  Vidah  estate, 
rdused  his  conourrence  in  a  sale,  to  the  great  dissatisfaction  of  Lord  Thurlow.  They 
both  maintuned,  one  on  behalf  of  his  client,  the  other  of  himself,  that  the  mortgagee 
was  entitled,  before  he  relinquished  the  estate,  to  have  the  money,  not  in  the  hands 
of  the  Accountant-general,  but  in  his  own.  It  was  not  till  a  late  period  that  it  was 
contended  that  a  mortgagor  was  bound  to  show  his  mortgage-deeds  to  a  person 
contracting  for  the  purchase  of  the  estate.  (See  Anon.  Mos.  246.)  The  mort- 
gagor is  entitled  to  say  to  the  intended  purchaser,  that  if  he  choose  to  take  his 
chance  of  title,  he  may,  on  payment  of  the  mortgage-money,  have  a  conveyance. 
The  general  doctrine  of  the  Court  is,  that  if  the  party  claiming  to  redeem  will  take 
the  mortgagee's  word  for  the  sum  due,  and  will  pay  it,  the  mortgagee  must  convey ; 
but  when  the  mortgagee  states  a  certain  sum  to  be  [258]  due,  the  Court  will  not 
order  him  to  re-convey  on  ^yment  of  that  sum  into  Court ;  placing  him  in  this 
situation,  that  if  that  sum  is  more  than  sufficient  to  satisfy  his  demand,  he  shall 
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not  have  the  surplus,  if  not  sufficient,  he  shall  have  only  personal  security  for  the 
difference. 

This  case  seems  to  me  within  these  general  principles  ;  but  I  will  examine  the 
papers. 

June  24.  The  Lord  Chancellor  [Eldon].  I  take  it  to  be  contrary  to  the  whole 
course  of  proceeding  in  this  Court,  to  compel  a  creditor  to  part  with  his  security 
till  he  has  received  his  money.  Nothing  but  consent  can  authorise  me  to  take  the 
estate  from  the  Plaintiff  before  payment. 

Order  discharged. 

BowDEN  tf.  Hodge.   June  22,  [1818]. 

On  a  bill  for  discovery,  and  a  commission  to  examine  witnesses  abroad,  in  aid  of  the 
defence  to  an  action,  the  plaintiif,  having  obtained  the  common  injunction  for 
want  of  an  answer,  was  held  entitled  to  a  commission,  and  to  extend  the  injunction 
to  stay  trial. 

The  bill  prayed,  that  one  or  more  commission  or  commissions  might  be  issued 
for  the  examination  of  witnesses  at  Riga,  Lubec,  Hamburgh,  and  elsewhere  beyond  the 
seas,  as  to  the  several  matters  in  the  bill  mentioned,  and  that  the  Plaintiffs  might  be 
at  liberty  to  make  use  of  the  depositions  of  such  witnesses  upon  the  trial  of  the  action 
commenced  by  the  Defendant,  and  in  the  mean  time,  that  the  Defendant  might  be 
restrained  by  injunction  from  proceeding  in  the  action. 

On  the  27th  of  May  1818,  an  injunction  was  granted,  restraining  proceedings 
at  law  till  answer  and  farther  0259]  order ;  but  the  Defendant  was  in  the  mean  time 
to  call  for  a  plea,  and  proceed  to  trial  thereon,  and  for  want  of  a  plea  to  enter  up 
judgment;  but  execution  was  stayed. 

On  the  8th  of  June,  the  PlaintiSs  moved  before  the  Vice  Chancellor,  that  a  com- 
mission might  be  issued  for  the  examination  of  witnesses  at  Riga,  Lubec,  and  Hamburgh , 
and  that  the  injunction  might  be  extended  to  stay  trial.  The  affidavit  of  the  Plaintiffs 
in  support  of  the  motion  stated,  that  in  January  or  February  1817,  M.  J.  HaUer, 
of  Hamhurgh,  consigned  to  the  Plaintiffs  a  quantity  of  linseed  for  sale  on  his  account ; 
that  the  seed  was  contained  in  barrels  commonly  used  for  that  purpose,  and  duly 
branded  with  the  official  mark,  denoting  that  the  seed  was  grown  in  1816  ;  that  the 
seed  was  shipped  at  Riga,  examined,  and  re-shipped,  at  Lubec  and  Hamburgh,  and 
accompanied  by  certificates  from  each  of  those  places  of  its  growth,  examinaUon. 
and  shipment  without  alteration ;  that  soon  after  the  arrival  of  the  seed  at  HuU, 
in  March  1817,  H.  Boss  applied  to  the  Plaintiffs,  on  beh^  of  the  Defendant,  to 
purchase  a  part  of  it,  and  went  to  the  warehouse  where  it  was  deposited,  and  after 
examining  the  state  of  several  of  the  barrels,  as  ageiU  of  the  Drfendant,  entered 
into  a  contract  with  the  Plaintiff  for  the  purchase  of  two  hundred  and  ninety-seven 
barrels,  at  two  guineas  a  barrel,  and  wrote  and  delivered  a  bought  note,  describing 
the  seed  as  "  new  Riga  sowing  linseed,  crop  1816  " ;  that  one  hundred  and  ninety- 
seven  barrels  having  been  delivered  to  the  Defendant,  who  paid  for  them  the  price 
stipulated,  he  soon  afterwards  applied  to  the  PlaintiffB  for  an  allowance,  alleging, 
that  the  seed  did  not  correspond  to  the  description  in  the  note ;  but  the  Plaintiffs 
believing  the  seed  to  be  such  as  described,  refused  to  comply  with  his  demand,  and 
in  Micfuielmas  term  1817,  the  Defendant  [260]  commenced  an  action  in  the  Court 
of  Exchequer  against  the  Plaintiffs,  to  recover  damages,  on  the  ground,  that  the 
linseed  was  not  of  the  crop  of  1816,  but  of  bad  quality  and  unfit  for  sowing  ;  that  the 
Defendant's  solicitors  refused  to  consent  to  a  Commission  for  the  examination  of 
witnesses  abroad ;  that  the  Plaintiffs  wejre  advised,  that  they  could  not  safely  proceed 
to  trial  without  the  testimony  of  persons  resident  in  Riga,  Lubec,  and  Hamburgh, 
or  elsewhere  abroad ;  and  that  they  had  reason  to  expect  and  believe  that  they 
should  procure,  if  they  were  allowed  a  commission  for  lhat  puiposei  such  evidence 
as  would  enable  them  to  make  a  good  defence. 

The  following  order  was  made  : — "  This  Court  doth  order,  that  one  or  more 
commission  or  commissions  issue  out  of,  and  under  the  seal  of,  this  Court,  for  the 
examination  of  the  Plaintiff's  witnesses,  at  Riga,  Lubec,  and  Hamburgh,  returnable 
without  delay  ;  and,  it  is  ordered,  that  the  Defendant's  clerk  in  Court  do,  within  four 
days  after  notice  given,  join  and  strike  commissioners'  names  with  the  Plaintiff's  clerk 
in  Court,  or.  in  default  thereof,  that  the  Plaintiffs  be  at  liberty  to  sue  out  sueh  commis- 
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aion  directed  to  his  own  commissioners ;  and  the  Plaintiffs  are  also  to  be  at  liberty 
to  issue  a  duplicate  and  triplicate  of  such  commission  or  commissions,  if  necessary ; 
and,  if  the  Defendant  joins  in  commission,  it  is  ordered,  that  eight  days'  notice 
of  the  execution  of  the  commission  to  the  Defendant's  commissioners,  or  one  of  them, 
be  deemed  good  notice,  and  that  the  commissioners  be  authorized  to  swear  one  or 
more  interpreter  or  interpreters,  who  shall,  upon  his  or  their  oath,  solemnly  swear, 
well  and  truly  to  interpret  the  oath  or  oaths  and  interrogatories  which  shall  be 
administered  and  exhibited  to  the  witnesses  to  be  examined,  out  of  the  English 
language,  into  the  language  spoken  by  the  said  witnesses,  and  also  to  interpret 
thor  depodtiona  taken  to  the  said  interro{261]-gatorie8 ;  (1)  and  it  is  oTdared, 
that  the  injunction  granted  in  this  case,  for  stay  of  the  Defraidant's  proceedings 
at  law,  be  extended  to  stay  the  trial  of  the  action  at  law,  until  after  the  return  of 
the  said  commission,  or  this  Court  shall  make  further  order  to  the  contrary  ;  but, 
if  any  delay  arises  in  obtaining  the  return  of  the  said  commission,  the  Defendant 
is  to  be  at  liberty  to  apply  to  this  Court,  respecting  the  same,  as  he  shall  be  advised." 
Reg.  Lib.  A.  1817,  fol.  1949. 

On  this  day  the  Defendant  moved  to  discharge  the  Vice  Chancellor's  order. 

Mr.  Agar  and  Mr.  Boteler  for  the  motion.  It  has  been  decided,  we  admit,  in 
Noble  V.  Garland  {Coop.  222  ;  19  Ves.  372),  that  a  commission  to  examine  witnesses 
abroad  may  be  obtained  before  answer,  if  the  time  for  answering  is  expired  ;  but 
the  present  onler  proceeds  to  extend  the  injunction  to  stay  trial  until  the  return 
of  the  commission ;  such  an  extension  of  the  terms  of  the  injunction  is  never  made, 
except  on  an  affidavit  of  belief  that  the  answer  will  be  material  to  the  d^ence  at  law. 
At  least  the  Court  [262]  will  require  the  Plaintifi  to  give  security.  Foderingham 
T.  Wihon  (Coop.  222,  n.  ;  19  Ves.  373,  n.). 

Mr.  Bell  against  the  motion. 

The  Lord  Chancellor  [Eldon].  As  I  understand,  the  (question  to  be  tried  in  the 
action  at  law  is,  whether  the  Unseed  sold  by  the  Plaintiila  to  the  Defendant  was 
or  not  seed  of  a  particular  year.  That  question,  in  all  human  probability,  must  bo 
decided  by  the  testimony  of  witnesses  in  the  country  where  tne  seed  was  grown. 
The  Defendant  may  have  good  ground  for  believing  that  it  is  not  the  seed  of  the 
year  specified,  but  all  proof  must  come  from  that  county.  Without  entering  into 
the  question  how  courts  of  law  deal  with  cases  in  which  witnesses  are  abrowl  (see 
Mostyn  v.  Fahrigas,  Cowv.  174,  175.  Furlif  t.  Nevmham,  Dougl.  419. '  Calliand 
V.  Vaughan,  1  Bos.  ^  Pull.  210),  it  is  a  part  of  the  ancient  jurisdiction  of  this  Court, 
where  a  bill  is  filed  for  discovery,  to  compel  that  discovery,  and  to  aid  the  trial  of 
an  action,  by  issuing  a  commission  for  the  examinaltion  of  witnesses  in  foreign 
countries ;  and  the  issuing  of  that  commission  would  be  absurd,  unless  the  party 
had  the  benefit  of  it  to  produce  testimony  at  the  trial. 

I  have  a  recollection  of  cases,  in  which  it  has  been  held,  that  the  Defendant 
shall  not  have  a  commission,  till  he  has  answered,  for  non  constat,  that  after  his 
answer  a  commission  will  be  necessary  :  his  answer  may  enable  the  Plaintiff  at 
law,  also  PlaintiS  in  equity,  to  succeed  at  law.  The  case  is  different  when  the 
Defendant  puts  in  an  uiswer  which  may  be  true,  but  the  truth  of  which  can  be 
proved  onl^  by  witnesses  examined  abroad.  But  it  is  the  Defendant's  fault  that 
his  answer  is  not  filed  in  time.  The  rule  of  the  Court  is,  that,  if  the  time  for  answer- 
ing [263]  is  expired,  the  Plaintiff  may  have  a  commission  before  answer,  otherwise 
the  Defendant  might  deprive  the  Plaintif!  of  a  commission,  during  all  the  period 
of  orders  for  time. 

In  the  case  in  which  the  Court,  granting  the  commission,  ordered  the  Plaintiff 
to  give  security,  the  parties  had  referred  the  matters  in  dispute  to  arbitration,  but 
the  arbitrator  made  his  award  two  days  after  his  authority  expired.  {Foderingham 
v.  Wilson,  19  Ves.  373,  n.). 

The  authorities  referred  to  seem  to  have  settled  the  practice,  and  it  must  not 
be  altered  capriciously.  The  object  of  granting  the  commission  is  to  collect  evidence 
for  the  trial ;  the  consequence  of  which  is,  uiat,  prima  facte,  the  trial  muit  not 
take  place  till  the  ntum  of  the  oommusion.  (See  Nieol  t.  VereUt,  4  Bro.  P.  C. 
ed.  foml.  416.) 

Motion  refu8ed.(2) 

(1)  See  Smith  v.  Kirkpatrick.  1  Dickt  103.    I^rd  Viscount  Belmore  v.  Ander- 


Digitized  by  Google 


616 


SMITH  V.  GRAHAM 


son,  i  Bto.  C.  C.  90;  2  Cox.  288.  The  oath  administered  to  the  interpreter  in  that 
cause,  required  him  to  keep  the  depositions  secret,  until  publication  passed ;  see 
the  order  from  Lord  Colchester's  Notes,  4  Bro.  C.  C.  ed.  Belt.  90,  n. 

"  18  Nov.  1673,  25  Car.  2.  I  established  a  rule  that  no  alien  be  examined  as 
a  witness  without  a  motion  first  made  in  Court  to  swear  an  interpreter,  that  so  the 
other  side  may  know  him,  and  take  their  exceptions  to  the  interpreter ;  but  for 
the  present  I  allowed  a  witness  at  the  hearing,  beoause  the  exception  came  too  late.' 
Lord  Nottingham's  MSS. 

(2)  The  following  are  the  principal  cases  on  commissions  to  examine  witnesses 
in  foreign  countries.    Jessup  t.  Duport,  Barnard^  192.   Lowther  v.  WAorwood. 

Buiib.  20.   V.  Romney,  Amh.  62.    Coote  v.  Coote,  1  Bro.  C.  C.  448.  Akers 

V.  Chancy,  1  Bro.  C.  C.  273.  Oldham  v.  Carleton,  4  Bro.  C.  C.  88.  BourdUlon 
V.  Alleyne,  4  Bro.  C.  C.  100.  Cojamaul  v.  Verelst,  i  Bro.  P.  C.  ed.  Toml.  407. 
Nicol  T.  Verelst,  4  Bro.  P.  C.  Ed.  Toml.  416.  Cook  v.  Donovan,  3  Ves.  &  Bea.  76. 
N(Me  V.  Garland,  Coop.  222  ;  19  Ves.  372.  Cheminani  v.  De  la  Cour,  1  Madd. 
208.  King  v.  Allen,  4  Madd.  247.  Thorpe  v.  Macauley,  6  Madd.  218.  AUcins  t. 
Palrner,  4  Bam.  dt  Aid.  377. 


The  deposition  of  a  witness  examined  previously  to  the  deci'ce,  on  his  re-examination 
before  the  master  without  an  order  for  that  purpose,  suppressed  with  costs,  on  motkm 
of  which  notice  was  giren  four  da^s  after  publication.  The  usual  order  was  after- 
wards obtained  for  his  re-examination,  on  interrogatories  to  be  settkd  by  the 
master,  to  matters  to  which  he  had  not  been  before  examined. 

The  decree,  in  this  cause,  directed  a  reference  to  the  Master  to  take  certain 
accounts,  and  the  Plaintiffs  having  carried  in  two  states  of  facts  chaiging  the 
Defendants  with  the  receipt  of  various  sums  of  money,  on  the  2d  of  May  1818. 

J.  W.  Ready  was  examined  before  one  of  the  examiners,  as  a  witnesfi  in  support  of 
the  charges,  without  any  order  obtained  for  that  purpose,  although  he  had  been 
examined  as  a  witness  in  the  cause  previous  to  the  hearing. 

Mr.  Agar,  for  the  Defendants,  moved,  that  the  deposition  on  the  second  exam- 
ination might  be  suppressed,  referring  to  Brotoning  v.  Barton  (2  Dick.  508),  and 
Sawyer  v.  Bowyer  (2  Dick.  639  ;  1  Bro.  C.  C.  388). 

Mr.  Winthro^,  against  the  motion. 

1.  The  deposition  is  not  irregular ;  the  rule  of  the  Court  prohibits  only  examin- 
ations to  the  same  matter  to  which  the  witness  had  been  previously  examined.  It 
appears  here,  by  affidavit,  that  the  examination  was  to  different  matters.  2.  It  is 
too  late  to  object  to  the  examination,  even  if  irregular,  after  publication.  The  De- 
fendants had  notice  that  this  witnras  would  be  examined,  and  should  have  objected 
before  they  knew  the  effect  of  his  evidence.  The  Court  discourages  objections 
to  witnesses  after  publication.  In  Callaglian  v.  Rochfort  {3  Atk.  643),  Lord  Hard- 
wicke  said,  that  it  was  never  allowed  to  exhibit  articles  against  the  competency 
of  a  witness  (a  practice  equivalent  to  the  modern  proceeding  by  motion)  [265]  after 
publication,  unless  the  objection  came  to  the  knowledge  of  the  party,  after 
examination. 

The  Lord  Chancellor  [Eldon].  The  single  difficulty  in  this  case  arises  from  the 
period  at  which  the  motion  is  made,  namely,  after  publication.  The  fact,  that 
the  examination  is  not  to  the  same  matters,  is  not  an  answer  to  the  applicatim. 
The  establiidied  practice  is  founded  on  this  principle,  that  the  Court  exi)ects  to  have 
the  judgment  of  the  Master,  in  the  first  instuice,  on  the  interrogatories,  in  order 
to  prevent  depositions  that  may  affect  the  previous  statement  of  the  witnen. 
Adopting  a  rule  to  avoid  the  necessity  of  itself  inquiring,  in  every  ca«.  whether 
the  examination  is  to  the  same  matters,  the  Court,  for  that  purpose,  directs  the 
Master  to  settle  the  interrogatories. 

Mr.  Agar.    Publication  passed  on  the  21st  of  May,  and,  on  the  26th,  notice  of 
this  motion  was  given. 

The  Lord  Chancellor  [Eldon].    Let  the  depositions  be  suppressed  with  costs, 
but  without  prejudice  to  any  application  for  the  re-examination  of  the  witness. 


[264]  Smith  v.  Grabah.  June  22.  1818. 


Reg,  Lib.  B.  1817.  fol.  1228, 
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July  2.  On  this  day,  Mr.  Winthrop  moTed  "  that  W.  J.  Ready  be  examined 
aa  a  witness  on  behalf  of  the  PlaintifFs,  under  the  said  decree,  to  any  matters  to 
which  he  has  not  been  b^ore  examined,  and  that  it  be  referred  to  Mr.  Courtenay, 
one,  &c,  to  settle  the  interrogatories  lor  that  puipoBe ;  which,  upon  hearing  Mr. 
A  par,  of  counsel  for  the  Defendants,  is  ordered  acoordizigly." 

Reg.  Lib.  B.  1817,  foL  1112.  (See  Browning  v.  Barton,  2  Dick.  508.  Sawyer  r. 
Bovjyer,  [266]  2  Dick.  639 ;  1  Bro.  C.  C.  388.  Sandford  v.  Paul,  2  Dick.  750 ;  3  Bro. 
C.  C.  370  ;  1  Ves.  Jun.  398.  Cowslade  v.  Cornish,  2  Ves.  270.  Vaugkan  v.  Lloyd. 
1  C(KC,  312.  Smith  v.  Althus,  11  Ves.  664.  Greenavxiy  t.  Adams,  13  Ves.  360. 
Purcell  V.  M'Namara,  17  Ves.  434.  Birch  v.  Walker.  2  Schoales  &  Ze/r.  518. 
The  following  case  is  extracted  from  a  MS.  in  the  possession  of  the  Editor.) 

Pearson  v.  Eowland.   Hilary  Term,  1715. 

The  PUuntiS  and  Defendant  filed  several  interrogatories  in  the  office,  and  after- 
wards joined  in  a  commission,  where  the  Plaintifi  exhibited  the  same  interrogatories, 
and  the  Defendant  part  of  his,  but  omitted,  vnter  alia,  the  interr(^atory  exhibited 
to  prove  a  will  in  que^ion,  not  having  the  will  at  the  commission.  Several  witnesses 
appeared,  who  were  the  Defendant's  witnesses  to  the  will,  and  the  Plaintiff  examined 
them  to  several  matters ;  and  the  Defendant  declined  to  examine  them  to  any  then, 
not  having  the  will  there,  but  afterwards  examined  them  in  the  office  without  the 
leave  of  the  Court. 

Upon  a  motion  to  suppress  these  depositions  in  the  office,  the  regularity  of  this 
cross-examination  was  referred  to  the  two  senior  masters.  Sir  Thomas  Grey  reported 
it  regular,  Mr.  Rogers,  irregular.  And,  upon  a  second  motion  to  suppress,  after 
these  reports,  it  was  urged  for  the  Plaintiff,  that  cross  examination  of  a  witness  at 
the  office,  who  had  appeared  and  been  examined  at  a  commission  where  the  other 
side  joined,  and  had  mterrogatories,  and  an  opportunity  of  cross  examining  there, 
was  unprecedented,  unless  it  were  to  prove  an  exhibit,  and  not  even  that  without 
the  leave  of  the  court ;  that  the  allowing  it  would  introduce  perjury,  it  being 
known,  that  neither  the  commissioners  nor  the  clerks  are  sworn  to  secrecy  {Nt^  : 
An  order  of  February  1721,  directs  the  commissioners  and  their  clerks  to  take  an 
oath  of  secrecy.  Orders  in  Chancery,  ed.  Beames,  327,  330),  and  that  it  is  no  hard 
matter  for  a  party  to  discover  what  a  witness  has  sworn  at  a  commission ;  and 
when  he  knows  it,  if  he  hath  time  between  the  witness's  [267]  examination  and  cross 
examination,  he  may  tamper  with  him  to  retract  or  contradict  his  first  examination 
upon  his  second ;  that,  therefore,  the  examination  ought  to  be  perfected  uno  fiatu, 
and  by  the  same  commissioners,  who  might  refresh  his  memory  if  they  found  him 
inconsistent  with  himself ;  that  if  both  sides  joined  in  a  commission,  though  the 
one  exhibited  no  interrogatori^,  the  Court,  so  far,  regards  the  probability  of  that 
party  being  informed  of  the  depositions  by  the  commissioners,  as  not  to  allow  them 
to  examine  after  without  the  leave  of  the  Court,  and  without  referring  it  to  a  master 
to  settle  the  interrogatories, 

Vernon  e  contra.  This  is  the  first  time  that  this  was  ever  made  a  question; 
nobody  ever  thought  but  that  both  parties  were  at  liberty  to  examine,  or  cross- 
examine,  in  the  omce  at  any  time  before  publication  ;  but  if  the  doctrine  prevails, 
it  will  put  an  end  to  all  second  examinations  in  the  office,  or  at  commissions ;  if 
the  supposition  of  a  party  having  a  means  of  knowing  what  a  witness  has  sworn  at 
a  commission  be  a  reason  to  hinder  his  cross-examining  him  at  a  future  day,  it  is 
equally  good  against  any  further  examination  of  any  other  witnesses,  lest  they  should 
be  drawn  to  contradict  the  first.  It  is,  indeed,  a  rule  of  the  Court,  that  where  a 
party  has  examined  a  witness  to  some  interrogatories,  he  shall  not  examine  him 
again  to  others,  without  the  leave  of  the  Court ;  and,  for  this  reason,  we  declined 
examining  these  witnesses  at  the  commission  when  we  had  not  the  will,  and  could 
not  complete  their  examination ;  and  it  is  true,  that  if  a  party's  commissioners 
have  been  present  at  one  commission  without  filing  interrogatories,  the  Court, 
upon  application  for  a  second,  will  direct  the  pleadings  to  be  laid  before  a  master, 
for  him  to  draw  proper  interrogatories ;  but  here  our  interrogatories  were  all  ex- 
hibited before  the  commission,  and  no  room  to  suppose  them  adapted  to  overthrow 
what  had  been  sworn.  The  reason  given  for  the  necessity  for  cross-examining 
by  the  same  commissioners,  will  appear  to  have  nothing  in  it,  if  it  be  considered 
that  the  commissionerB  ask  their  questions  out;  of  the  interrogatories ;  and  it  is 
0.  XVL— 20* 
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notorious,  that  in  the  examiner's  office,  if  a  witness  be  examined,  the  same  examiner 
does  not  cross-examine  him,  but  the  examiner  on  the  other  side.  Had  we  applied 
for  a  new  commiBsion,  [268]  t-he  Court,  perhaps,  would  have  permitted  lu,  for  not 
being  provided  to  examine  our  witnesses  at  the  commission,  by  obliging  us  to  bring 
them  to  the  ofHce  ;  but  that  we  have  done  voluntarily  and  regularly. 

The  Lord  Chancellor  [Cowper].  Where  the  reasons  for  suppressing  depositions 
are  doubtful,  they  ought  to  be  preserved :  When  they  are  suppressed,  the  Court 
has  no  means  to  judge  upon  them  ;  but  when  they  are  preserved,  truth  has  that 
probability  in  it,  and  falsehood  is  generally  attended  with  some  mark  or  incon- 
sistency, that  there  is  no  danger  of  the  Court  being  misled  by  them ;  but,  in  this 
this  case,  it  might  be  very  inconvenient  to  ratabluh  such  a  rule  as  the  Plaintiff 
desires ;  one  party  might,  b^  that  means,  trick  the  other  out  of  his  evidence,  br 
asking  his  most  material  witneaaea  two  or  three  immaterial  questbns,  where  he 
finds  him  not  fully  provided  to  examine  them,  and  then  telling  him  you  must 
examine  them  now  or  never. 

Yawsee  p.  Jeffert.   June  29,  July  1,  2,  [1818]. 

A  covenant  to  surrender  copyhold  previously  devised,  is  a  revocation  of  the  will  in 
equity,  if  the  surrender  would  have  been  a  revocation  at  law. 

Guylott  Cowherd,  being  seised  of  freehold  and  copyhold  estates,  on  the  24th  of 
AprU  1794,  surrendered  the  latter  to  the  use  of  his  will,  which  was  dated  on  the 
same  day,  and  contained  various  devises  of  his  estates,  copyhold  and  freehold.  By 
indentures  of  lease  uid  release,  dated  the  14th  and  16th  of  ie&ruory  1800,  G.  Cowherd. 
on  his  marriage,  conveyed  certain  of  the  freehold  and  copyhold  estates,  comprised 
in  his  will,  to  trustees,  upon  trusts  specified,  and  covenanted  to  surrender  the  copy- 
holds to  the  uses  of  the  deed,  but  no  surrender  was  made.  G.  Cowherd  died,  without 
issue,  in  ilfa^  1801. 

On  a  bill  filed  by  his  co-heirs  at  law,  and  customary  [269]  heirs,  for  an  execution 
of  the  trusts  of  the  settlement,  the  Master  of  the  Bolls  declared  the  deed  a  revocation 
of  the  devises  of  the  freehold  and  of  the  copv  hold  estates.  ( Vawser  v.  J effery,  1 6  Ves. 
519,  where  the  facts  of  the  case  are  more  full^  stated.)  The  cause  now  came  before 
the  Lord  Chancellor,  on  appeal  from  that  decree. 

Mr.  Wetherdl  &n.dMr.wUbraham,ioT  the  Defendants.  Upon  the  first  question  in 
this  case,  whether  the  devise  of  the  freehold  isre  voked,  weeannot  question  the  authority 
oiGavev.Holford{2  Ves.  Jun.  604, n. ;  1  Bos.<& PvU.  3  Fes.  650;  7r.fi.399:. 
7  Bro.  P.  C.  Ed.  TottU.  593),  but  it  is  extraordinary  that  the  distinction  between  the 
two  deeds  in  that  case,  the  latter  of  which  was  designed  only  to  secure  an  annuity 
payable  as  a  jointure,  was  scarcely  noticed,  except  by  the  Chief  Justice  of  the  Common 
Pleas,  who  held  the  latter  not  a  revocation.  There  seemed  strong  ground  for  con- 
tending that  such  deed  is  within  the  rule  established  from  the  earliest  times,  that  » 
conveyance,  executed  for  the  partial  purpose  of  securing  a  sum  of  money,  is  not  a 
revocation  of  a  previous  will,  disposing  of  the  estate.  The  principle  is,  that  an 
imperfect  conveyance  is  not  a  revocation,  unless  inconsistent  with  the  will ;  that  is, 
unless  the  purpose  to  be  accomplished  is  contrary  to  the  will.  Montague  v.  Gefferies 
(1  BoU.  Abr.  615),  Winkfidd's  case  {Godb.  132),  Shove  v.  Pincke  (5  T.  B.  124,  310). 
Beid  V.  Shergold  (10  Ves.  370).  A  conveyance  for  a  partial  purpose,  is,  in  equity,  n 
revocation  only  pro  tanto.  Parsons  v.  Freeman  (3  Atk.  741 ;  1  Wus.  308  ;  Am^.  116 : 
2  Ves.  Jun.  431),  Sparrow  v.  HardcasUe  (3  Atk.  798  ;  Amb.  224;  7  2".  B.  416.  n. 
Keny.  67),  Harmood  v.  Oglander  (6  Ves.  199  ;  8  Ves.  106),  Williams  v.  Ovens 
(2  Ves.  Jun.  595). 

[270]  Iti  Cave  v.  Ilolford,  the  question,  whether  the  deeds  were  a  revocation 
of  the  will  in  equity  was,  in  e£Eect,  decided  at  law ;  and,  on  the  return  oi  the  case  to 
this  Court,  the  distinction  of  the  latter  deed,  as  executed  for  a  partial  purpose,  was 
not  adverted  to. 

The  secondquestion,  whether  the  deed  is  a  revocation  of  the  deviseof  the  copyhold, 
rests  on  different  principles.  With  regard  to  the  copyhold,  the  deed  operates,  not  ass 
conveyance,  but  as  a  covenant,  and  the  question  is,  whether,  if  a  copyholder,  having 
surrendered  to  the  use  of  his  will,  and  made  a  will,  afterwards,  on  nuuriage,  covenants 
tq  surrendra  the  oopprhold  for  the  particular  purpose  of  securing  a  jointure  to  his  wife, 
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that  covenant  revokes  the  will  ?  On  this  question,  no  direct  authority  occurs,  but, 
oa  principle,  the  decree  is  wrong. 

The  cases  cited  on  the  former  argument,  Eider  v.  Wager  (2  P.  W.  328,  see  p. 
332),  and  Colter  t.  Layer  (2  P.  W.  622),  have  no  application  to  the  present ;  in  them, 
the  subsequent  deed,  being  a  complete  disposition  ot  that  which  had  been  given  by  the 
will,  inevitably  worked  a  revocation,  or,  more  accurately,  an  ademption  of  the  subject 
on  which  the  will  was  designed  to  operate ;  and  the  only  doubt  there,  was,  whether 
the  covenant  bound  the  realty,  acted  in  rem,  or  gave  no  more  than  a  right  to  damages. 
In  Knollys  v.  Alcock  (5  Ves.  648,  on  appeal,  7  Ves.  558),  the  co-parcener  of  the 
testatrix  had  become  owner  of  the  estate  pf  which  the  will  purported  to  dispose. 

The  proposition,  that  the  covenant  is  a  revocation  of  the  will,  must  proceed  on  the 
assumption,  that  the  covenant  could  not  have  been  executed  but  by  a  conveyance, 
which  would  have  operated  a  revoca-(271}'tion ;  if  the  act  done  were  not  a  revoca- 
tion at  law,  the  agreement  to  do  it  could  not  be  a  revocation  in  equity. 

The  doctrine  of  revocations  of  devises  of  freehold,  on  which  the  devise  operates  as  a 
conveyance,  proceeds  on  the  nature  of  legal  seisin,  which  changes  with  every  change 
of  the  l^al  estate,  and  on  the  words  of  the  statute  of  wills ;  and  is  not  applicable  to 
devises  m  copyhold,  which  operate  as  appointments.  The  Plaintiffs  contend,  that,  if 
the  covenant  had  been  executed  by  surrender  and  admittance,  the  estate  which  the 
testator  would  have  taken,  subject  to  the  term,  wouTd  have  been  a  new  estate.  That 
doctrine  was  certainly  sanctioned  by  Lord  Coke  {Allen  v.  Palmer,  1  Leon.  101) ; 
but  is  now  exploded ;  and  the  conclusion  collected  by  the  most  respectable  text- 
writers  from  the  decisions,  is,  that  the  estates  derived  under  the  uses  of  a  surrender, 
are  new  estates,  so  far  only  as  they  differ  from  the  estate  in  the  surrenderer,  at  the 
time  of  the  surrender.  {Feame,  Cont.  Rem.  67,  et  teq. ;  1  Yfatk.  on  Copyhold,  95, 
el  seq.)  In  Thrustout  v.  Cunningham,{\)  it  is  expressly  decided,  that  a  copyholder 
in  fee,  having  surrendered  to  the  use  of  his  will,  and  subsequently  surrendering  to 
particular  uses,  with  the  reversion  to  himself  in  fee,  may  devise  the  reversion,  witlwut 
any  new  surrender  to  the  use  of  his  will ;  and  the  same  doctxine  is  recognized  in  Roe 
V.  'OriffiU  (i  Burr.  1952).  It  is  clear,  therefore,  that  if  the  testator  had  done  all  that 
the  covenant  required,  ms  acts  would  not  have  revoked  his  will* 

[2*^]  If  a  copyholder,  having  made  a  will  without  surrender,  afterwards  sur- 
renders to  such  uses  as  he  shall  by  will  appoint,  and  dies  without  a  new  will,  the 
copyhold  passes  by  the  former.   Spring  v.  Biles  {1  T.  R.  435,  n.) 

Beyond  the  provision  for  the  wife,  the  covenant  is  voluntary,  and  a  court  of  equity 
would  not  decree  an  execution  nugatory  or  every  other  purpose,  merely  to  effect  a 
revocation  of  the  will. 

The  Lord  Chancellor  [Eldon].  On  the  first  question  in  this  case,  with  regard  to 
the  eopvholds,  the  late  Matter  of  the  RMs  thought  it  clear,  that  if  there  had  been  a 
surrenaer  to  iha  uses  of  the  covenant,  the  will  would  have  been  revdced  at  law. 

The  other  question,  with  which  this  Court  alone  can  deal,  is,  whether,  admitting 
that  the  surrender  would  have  been  a  revocation  at  law,  the  covenant  is  a  revocation 
in  equity  1  It  is  contended,  that,  if  the  widow  had  applied  to  this  Court  to  have  the 
covenant  executed,  the  Court  need  not  have  directed  any  such  acts  as  would  raise  this 
question.  My  present  opinion  is,  that  I  must  consider  the  testator  to  have  died  with 
the  Intention  which  he  expresses  in  the  covenant,  unless  it  can  be  shown  that  he 
intended  otherwise  to  execute  his  purpose  of  providing  a  jointure. 

It  ia  further  argued,  that  this  is  not  a  revocaticm  in  equi^,  because  it  is  a  convey- 
ance for  a  partial  purpose.  Upon  that,  I  am  of  opinion,  that  if  the  surrender  is  a 
revocation  at  law,  the  covenant  will  be  a  revocation  in  equity.  As  to  mortgages, 
conveyances  for  payment  of  debts,  and  other  conveyances  to  secure  merely  personal 
interests,  it  is  perhaps  stated  too  generally,  that  they  are  [273]  i^ot  revocations 
beyond  the  purpose.  What  Lord  Hardwieke  rests  the  doctrine  on  is  this,  that  a 
court  of  equity  looks  on  a  conveyance  for  securing  a  sum  of  money,  whatever  is  the 
form  of  the  conveyance,  as  a  security  only  ;  (2)  but,  if  a  man  conveys  the  whole  of 
his  estate,  taking  back  an  estate  for  life,  or  giving  an  estate  for  life  to  another,  that 
is  a  revocation.  I  have  no  conception  that  this  doctrine  of  equity,  in  cases  of  convey- 
ance for  payment  of  money,  has  ever  been  applied,  except  where  the  conveyance  is 
considered  only  as  a  security  for  payment  of  money.  Though  a  conveyance  for  a 
particular  purpose  will  necessarily  operate  as  a  revocation  no  further  than  the 
particular  purpose  requires,  yet,  if  the  conveyance  goes  beyond  what  the  particular 
purpcee  requires,  that  will  be  a  revocation, 


620 


VAWSER  V.  JEFFERY 


That  brings  back  the  material  question,  whether  the  coTenant,  if  executed,  would 
be  a  revocation  ;  on  which  I  believe,  there  is  no  decision.  Perhaps  the  best  course 
will  be  to  direct  a  case.  If  the  surrender  would  be  a  revocation  at  law,  I  think  the 
covenant  will  be  a  revocation  in  equltjr;  but  whether  the  surrender  would  be  a 
revocation,  is  a  question  undecided. 

It  is  now  settled,  at  least  I  shall  so  consideT  it  till  the  House  of  Lords  decides  the 
contrary,  that  if  a  man  devises  a  fee-simple  estate,  and  afterwards  for  securing  a 
jointure,  instead  of  simply  limiting  a  jointure,  which  would  be  quite  enough,  bj  lease 
and  release,  conveys  the  estate  out  of  which  jointure  is  to  come,  to  the  use  of  himself 
for  life,  with  remainder,  to  the  intent  and  purpose,  that  the  intended  wife  may  take  a 
rent  charge,  and  to  the  use  that  she  may  distrain  (for  that  may  be  limited  [274]  by 
way  of  use  (see  Cassamajor  v.  Strode^  2  Swans.  347),  and  then  to  enter,  with  re- 
mainder to  trustees,  for  ninety-nine  years,  the  better  to  secure  the  jointure,  with 
the  ultimate  remainder  to  himself  and  his  heirs ;  although  the  moment  he  takes 
the  seal  of!  the  wax  his  old  estate  is  eo  instanti  vested  in  himself,  that  is  a  revocation 
of  the  will ;  the  true  question,  with  reference  to  copyhold  estates,  being,  whether 
there  u  about  as  much  charge  of  estate,  in  the  transaction  with  the  Lord,  as  in  that 
conveyance.  Lord  Chici  Justice  Eyre's  argument,  in  Cave  v.  Bolford  (3  Ves.  662, 
ei  seq.),  is,  no  doubt,  extremely  able ;  but  it  is  settled,  that,  if  a  man  devises  his 
freehold  estate,  and  afterwiurds  makes  a  settlement  with  a  limitation  to  his  own  right 
heirs,  that  indeed  is  his  old  use,  yet,  because  he  takes  it  bade  by  a  conveyance  which 
purports  to  pass  his  whole  estate,  it  is  a  revocation. 

The  effect  of  the  surrender  is  a  pure  legal  question;  and  if  it  can  be  distinguished 
from  Cave  v.  Bolford,  it  is  material  that  it  should  be  so  distinguished  by  courts  of 
law ;  and  to  them  the  question  must  be  addressed,  quite  clear  of  all  consideration 
of  equitable  revocation,  on  the  statement  of  a  surrender  made. 

If  this  proceeds  to  a  case,  my  notion  would  be  to  suggest  the  consideration  of  a 

Eoint  that  has  not  yet  been  argued,  whether,  if  the  testator  had  attempted  to  convey 
is  copyhold  estate  in  the  same  manner  as  he  has  conveyed  his  freehold  estate,  that 
would  not  afford  evidence  of  his  intention,  however  incomplete  the  cmveyance  may 
be  1  A  bargain  and  sale  without  enrolment,  feofiment  without  livery  of  seimn, 
imperfect  conveyances,  though  not  capable  to  pass  the  estate,  would  amount  to  a 
revocation. 

Copyhold  estates  not  being  within  the  statute  which  [275]  requires  the  attestation 
of  three  witnesses  to  a  will  (29  Car.  2,  c.  3,  s.  5,  6),  it  may  be  a  question,  whether  many 
acts  are  not  revocations  of  a  will  of  copyholds,  which  would  not  work  a  revocation 
in  the  case  of  freeholds  ;  and  it  will  be  material  for  both  sides  to  look  into  cases  of 
revocation  of  wills  prior  to  the  statute  of  frauds. 

July  2.  On  the  request  of  Mr.  Hart  and  Mr.  Boupel,  for  the  Plaintiffs,  a  case 
was  ordered. 

July  2.  "  His  Lordship  doth  order,  that  a  case  be  made  for  the  opinion  of  the 
judges  of  his  Majesty's  Court  of  King's  Bench  ;  and  it  is  ordered  that  the  question 
be,  whether  the  devise  of  the  copyhou  estates  in  the  will  of  G.  Cowherd,  the  testator 
in  the  pleadings  named,  was  revoked  by  the  surrender  of  the  said  copyhold  estates 
to  the  uses  of  the  indenture  of  settlement  bearing  date  the  15th  day  of  Februan 
1800,  pursuant  to  the  covenant  therein  contained ;  and  it  is  ordered,  that  such 
case  do  state  the  said  indenture  of  settlement,  and  that  an  actual  surrender  had 
been  made,  pursuant  to  the  covenant  by  the  said  G.  Cowherd,  of  the  said  copyhold 
estates  to  the  iises  of  the  said  indenture  of  settlement,  and  all  other  necessary  facts; 
and  it  is  ordered,  that  it  be  referred  to  Mr.  Courtenay,  the  Master  to  whom  this 
cause  stands  transferred,  to  settle  such  case,  in  case  the  parties  differ  about  the 
same ;  and  the  judges  of  the  Court  of  King's  Bench  are  to  be  attended  with  such 
cases ;  and  it  is  ordered,  that  the  appeal  do  [276]  stand  over  until  after  the  judges 
of  the  Court  of  King's  Bench  shall  have  made  their  certificate." 


(1)  2  Bl.  1046.  Fearne,  Cont.  Bern.  68.  Some  observation  was  made  on  a 
supposed  inconsistency  between  the  two  statements  of  this  case,  which  not  being 
verified  on  examination,  has  been  omitted.  The  report  of  Sir  "William  Blackstone 
seems  to  agree  with  that  of  Mr.  Fearne.  in  describing  the  settlement  of  1744,  as 
made  by  Thomas,  the  father,  on  his  own  marriage,  not  on  the  marriage  of  his  son. 
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(2)  The  dictum  referred  to,  from  Lord  H ar dwicke^s  judgment  in  Sparrow  t. 
Hardcastle,  vbi  supra,  is  more  distinctly  reported  by  Lord  Kenyan,  70. 

(3)  The  judges  of  the  Court  of  King's  Bench  certified,  that "  the  surrender  made 
by  G.  Cowherd,  of  the  copyholds,  to  the  uses  of  his  marriage-settlement,  did  not 
revoke  the  surrender  made  to  the  use  of  his  will,  and  the  devise  of  such  copyholds." 
Vawser  v.  Jeffery,  3  Bam  A  Aid.  462. 

The  following  case  on  reTOoation  is  extracted  from  Lord  Nottingham's  MSS. 
'Elton  T.  Harriaon,  March  6,  26  Car.  2,  167|.  The  Lady  Anderson,  cestui  que 
tnat^  devised  to  Mr.  Hcarison,  and  then  directed  her  trustees  to  make  new  convey- 
ances to  other  trustees  for  her  and  her  heirs,  and  died  without  any  new  publica- 
tion ;  I  held  this  to  be  a  revocation  ;  for  devises  of  equity  are  as  revocable  aa  devises 
of  land ;  and  ergo,  when  the  testator  does  any  act,  either  inconsistent,  or  in  any 
way  working  upon  the  thing  devised,  his  intent  is  presumed  to  be  changed  without 
a  new  publication;  as  a  feofiment  to  the  use  of  the  testator  and  his  heirs  revokes 
the  will,  though  it  be  the  old  trust ;  but  a  case  was  desired,  which  I  granted. 

Elton  V.  Harrison,  June  6,  28  Car.  2,  1676.  The  Lady  Anderson,  cestui  que 
trust  of  lands  and  rents  in  Nortony  devises  several  legacies,  all  which  before-men- 
tioned legacies  not  limited  to  a  continued  payment,  my  will  is,  shall  be  paid  within 
a  year,  if  my  lands  in  Norton  can  be  sold,  and  gives  the  residue,  after  debts  and 
legacies  paid  to  the  Defendant,  whom  she  makes  her  executor ;  and  afterwards, 
by  deed,  under  hand  and  seal,  appoints  her  trustees  to  transfer  the  trust,  to  convey 
the  lands  in  Norton  to  Hall  And  Boys,  in  trust  for  herself.  First,  I  held  this  devise 
sufficient  to  give  the  executors  authority  to  sell.  (See  Bentham  v.  "Wiltshire,  4 
Madd.  44) ;  second,  But  yet  the  subsequent  conveyance  by  direction  of  the  testatrix, 
was  a  revocation,  without  a  new  publication.  Mr.  Attorney  urged  the  contrary, 
because  the  new  conveyance  had  not  put  the  testatrix's  interest  in  another  plight, 
for  she  had  still  a  trust,  and  the  same  old  trust,  in  her ;  and  com^red  it  to  the 
case  where  a  testator  makes  a  feof&nent  to  the  use  of  himself  and  his  heirs,  which 
is  the  old  use ;  and  this,  he  said,  was  no  revocation :  I  denied  that  case,  and  said  it 
was  expresslycontrary  to  the  print-[277l-ed  book,  1  Car.  Cro.  24,and  to  the  judgment 
there  cited  by  Yeloerton  (1  Ro.  Abr.  616,  U.  pi.  4,  cited  by  Yeherton,  J.  Cro.  Car.  24) ; 
third.  Admit  no  revocation,  yet  the  executor  did  not  sell  the  land  so  long  as  the 
personal  estate  was  sufficient ;  for  though  the  land,  if  saleable,  be  assets  in  equity, 
yet  certain  it  is,  the  personal  estate  was  liable,  in  the  first  place,  and  it  would  be 
very  hard,  by  a  strained  construction,  to  exclude  the  personal  estate  being  contri- 
butory in  the  first  place,  on  purpose  to  mend  the  executor's  interest  in  the  residuum 
of  that  personal  estate.  Wherefore  the  Defendant  consented  to  pay  the  principal, 
and  convey  the  land,  so  as  interest  and  costs  might  be  spared,  which  was  accepted." 

Meux  v.  Maltby.   JuiyS,  10,  [1818]. 

[See  Small  v.  Attwood,  1832,  You.  468 ;  Tajf  Vale  Bailway  v.  Amalgamated 
Society  of  RaUway  Servants,  [1901]  A.  C.  443.] 

A  joint  stock  company  established  by  act  of  parliament,  vesting  in  them  all  property 
then  belonging  to  them,  and  authorising  them  to  bring  actions  in  the  name  of 
their  treasurer  for  the  time  being,  having  purchased  an  estate  pending  a  suit 
against  the  vendors,  to  compel  the  specific  performance  of  an  agreement  to  grant 
a  lease  of  part ;  on  a  bill  by  the  vendee  against  the  treasurer  and  directors,  the 

Slaintifis  were  declared  entitled  to  a  lease,  and  the  treasurer  was  enjoined  from 
tsturbing  their  possession,  though  the  rest  of  the  proprietors,  being  very  numer- 
ous, were  not  parties ;  but  no  decree  could  be  made  for  the  execution  of  a  lease. 

In  May  1804,  Moses  Agar  agreed  to  let  to  Richard  Frost  a  house  in  Rotherhithe, 
for  twenty-one  years  from  Christmas  1803,  at  an  annual  rent  of  £66,  Frost  paying 
£150  towards  the  expenses  of  building  the  house.  Frost  accordingly  paid  that 
sum,  and  had  possession  of  the  house  ;  but  no  lease  having  been  executed,  he,  in 
June  1806,  filed  a  bill  for  specific  performance.  Agar,  by  his  answer,  admitted 
the  agreement,  but  alleged  that  he  was  unable  to  fulfil  it,  stating,  that  he  had  since 
sold  and  conveyed  an  estate  at  Rotherhithe,  including  the  house  in  question,  to 
David  Matthews,  who,  before  the  [27fil  contract  of  sale  was  completed,  was  informed 
of  the  agreement  with  Frost,  and  engaged  to  perform  it.  Matthews,  having  been 
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made  a  Defendant,  by  his  answer,  admitted,  that,  in  the  course  of  the  treaty  with 
Agar  for  the  purchase  of  the  estate,  he  understood  that  Frost  occupied  the  house, 
under  some  lease,  or  agreement  for  a  lease. 

In  October  1807,  Matthews  sold  and  conTeyed  the  estates  which  he  had  purchased 
from  Agar  to  Sir  Charles  Price  and  William  Brovming,  in  trust,  for  the  East 
Country  Dock  Company. 

By  an  act  of  Parliament,  51  Geo.  3,  c.  clxxi.,  entitled  "  An  act  for  competing 
and  maintaining  the  East  Country  Dock  at  Rotherhithe,  in  the  county  of  Surrev ; 
it  was  enacted,  that  the  several  persons  therein  named,  together  with  such  oUier 
person  or  persons,  body  or  bodies  politic,  corporate  or  collegiate,  as  should,  according 
to  the  conditions  and  Testriotions  in  that  act  contained,  be  possessed  of  any  part 
of  the  joint  stock  of  the  said  company,  their  several  and  respective  executors,  admin- 
istrators, and  assigns,  being  a  proprietor  or  proprietors  of  any  share  or  shares  in 
the  said  dock  or  docks,  should,  for  the  purposes  oi  the  act,  be  a  joint-stock  company, 
by  the  name  and  style  of  the  East  Country  Dock  Company.  The  fourth  section 
enacted,  that  all  the  messuages,  lands,  tenements,  and  hereditaments,  which  then 
belonged,  or  might  thereafter  belong,  to  the  company,  and  all  buildings,  erections, 
and  other  matters  and  things  thereon  and  thereunto  belonging,  and  auo  all  basins 
or  docks,  &c.,  which  should  be  made,  &c.,  by  the  company,  should  be,  and  the  same 
were  thereb}r,  vested  in  the  company,  and  it  should  be\wful  for  the  company,  in  the 
name  of  their  treasurer  for  the  time  being,  to  bring  any  action  or  actions,  and  to 
prefer  or  .prosecute  [278]  bill  or  bills  of  indictment,  against  any  perBon  who 
should  damage,  or  cause  to  be  damaged,  any  of  the  works  to  be  made,  erected, 
&c.,  by  virtue  of  the  act,  or  who  should  injure  or  destroy  the  same  whilst  doing, 
or  impede  the  doing  thereof,  or  steal,  or  wrongfully  take  away  any  materials  or 
machines  provided  or  to  be  provided  from  time  to  time,  or  used,  or  intended  to  be 
used  thereon,  or  for  any  other  purposes  of  the  act,  or  who  should  wilfully  do  or 
suffer,  or  consent  to  do,  any  thing  whereby  damage  might  accrue  to  the  messuage, 
erections,  and  buildings  to  be  purchased,  or  the  works  or  machines  to  be  made 
or  erected  by  virtue  of  the  act. 

In  May  1813,  Frost  having  become  bankrupt,  and  Brovming  being  dead,  the 
assignees  of  Frost  filed  a  supplemental  bill  against  Sir  Charles  Price  and  Matthews, 
which,  on  the  hearing,  was  dismissed  as  against  Sir  Charles  Prtctf,  without  costs, 
with  liberty  for  the  Flaintifis  to  amend  by  adding  partie8,(l) 

The  supplemental  bill  was  afterwards  amei^ed  by  making  Thomas  MfUlby^ 
the  treasurer  of  the  East  Country  Dock,  and  seven  other  persons,  the  directors. 
Defendants,  alleging  that  the  treasurer  and  directors  were  also  the  holders,  or 
possessed  of,  and  entitled  to,  certain  shares  of  the  joint  stock  of  the  company,  and 
a  considerable  number  of  other  persons  were  likewise  the  holders  of,  or  entitled 
to,  shares  of  the  joint  stock  ;  but  the  shares  of  such  stock  or  concern  being  trans- 
ferrable  at  the  pleasure  of  the  respective  [280]  holders  thereof,  the  Plaintife  were 
unable  to  discover  or  ascertain  who  were  the  present  holders  or  proprietors  of  sharas, 
or  where  they  respectively  resided,  or  were  to  be  met  with,  or  who,  by  name,  at 
present  constituted  the  East  Country  Dock  Company.  The  bill  prayed,  that  a 
proper  lease  might  be  executed  to  the  Plaintiffs,  according  to  their  agreement, 
and  that  they  might  be  quieted  in  the  possession  of  the  premises,  during  the  residue 
of  the  term  of  twenty-one  years,  and  that  the  East  Country  Dock  Company  and  the 
Defendants  Malthy,  and  the  present  directors,  and  all  future  treasurers  and  directors 
of  the  company,  might  be  restrained,  by  injunction,  from  obtaining  possession 
of  the  house  from  the  Plaintiifs ;  and  that,  if  the  PlaintiSs  were  not  entitled  to 
such  lease  as  against  the  Dock  Companv,  that  the  Defendant  Matthews  might  be 
decreed  to  pay  to  the  Plaintiffs  such  suiMu  would  be  the  full  value  of  the  lease, 
if  the  same  were  granted,  and  that  the  value  might  be  ascertained  in  such  manner 
as  the  Court  should  direct. 

The  Defendants,  by  their  answer,  admitted,  that  the  contract  between  MtUihews 
and  the  company,  and  the  conveyance  to  Price  and  Browning,  were  entered  into 
and  executea  after  Matthews  had  answered  the  original  bill  of  Frost ;  and  denying 
notice  of  the  agreement  with  Frt»t,  insisted  that  they  were  not  bouind  to  grant 
a  lease. 

Mr.  Hart  and  Mr.  Shadviell,  for  the  Plaintiffs.  The  Plaintiff's  equity  is  clear, 
and  relief  may  be  obtained  against  the  present  Defendants,  without  bringmg  before 
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the  Court  all  the  proprietors  of  the  company.  Adair  V.  The  Hev)  Biver  Company 
{11  Ves.  429).  In  a  recent  case  of  the  GravestTid  Watermen,  before  Sir  WiUiam 
Grant,  some  individuals  of  each  class  were  permitted  to  sustain  the  suit. 

[281]  Mr.  Agar  and  Mr.  Wingfield  for  the  Defendants.  The  cases  cited  are 
not  authorities  for  the  present  attempt.  In  no  instance  hfis  the  Court  decreed  a 
conveyance  by  some  only  of  numerous  parties  interested  in  an  estate,  or  directed 
them  to  procure  the  concurrence  of  the  rest.  The  Defendants  cannot  grant  the 
lease  required  ;  they  have  not  the  whole  interest ;  they  are  ready  to  convey  what 
they  have.  Can  the  master  settle  proper  covenants  in  the  absence  of  the  other 
parties  1  An  injunction,  being  ancillary  to  relief  by  the  executicm  of  a  lease,  to 
which  the  Plaintiffs  are  not  entitled  in  this  suit,  cannot  be  sustained. 

July  10.  The  Master  of  the  BoUs  [Sir  Thomas  Plumer].  If  this  vere  a  case 
between  party  and  party,  there  could  be  no  defence.  The  bill,  for  specific  perform- 
ance of  the  contract  to  grant  a  lease,  was  notice  to  the  purchaser  pendente  lite,  and 
it  has  been  repeatedly  decided,  that  the  purchaser  of  an  estate,  in  the  possession 
of  a  tenant,  is  boiud  to  inquire  by  what  right,  and  under  what  agreement,  the  tenant 
holds  it.  {Daniels  v.  Davidson,  16  Ves.  249;  l7Ves.  433.  Allen  v.  Anthony,  1 
Mer.  282.)  It  is  clear,  therefore,  that  the  present  Defendants  are  as  much  bound 
by  the  contract,  as  the  person  who  originally  entered  into  it.  They  insist,  however, 
that  thev  have  a  right  to  proceed  by  ejectment  to  recover  possession  from  the  Plain- 
tiffs.  The  single  question  is,  whether  there  is  a  defect  of  parties  to  the  suit. 

The  general  rule,  which  requires  the  Plaintiff  to  bring  before  the  Court  all  the 
parties  interested  in  the  subject  in  question,  admits  of  exceptions.  The  liberality  of 
this  [282]  Court  has  long  held,  that  there  is  of  necessity  an  exception  to  the  general 
rule,  when  a  failure  of  justice  would  ensue  from  its  enforcement.  I  will  shortly 
refer  to  some  authorities,  which  show,  from  how  early  a  date  was  established  this 
doctrine  of  dispensing  with  parties,  and  admitting  some  to  represent  the  absentees, 
where  it  would  lead  to  great  inconvenience  to  bring  them  all  before  the  Court; 
authorities  after  which  the  subject  is  no  longer  open  to  argument. 

The  first  case,  the  City  of  London  v.  Bidimond  (2  Vem.  421),  occurred  in  1701, 
and  the  decree  of  this  Court  was  affirmed  by  the  House  of  Lords.  (1  Bro.  P.  G.  ed. 
Taml.  516.)  In  the  following  year  the  same  principle  was  adopted  in  Quintin  v. 
Yard  (1  Eg.  Ca.  Ab.  74).  In  Vernon  v.  Bladeerby  (2  Atk.  144),  Lord  Hardwieke 
refors  to  the  case  of  theBubble,  ul  1720,  in  which, "  although  several  persons  were 
interested,  yet  they  locked  a  general  power  and  authority  in  some  few  only,  and  there- 
fore to  avoid  inconvenience  from  making  such  numerous  parties,  this  Court  restained 
them  to  those  particular  persons  who  were  intrusted  with  this  general  power." 
(2  Atk.  145.)  In  1722,  occurred  Chancey  v.  Afcy  {Free,  in  Cha.  ed.  Fincfi.  592). 
That  indeed  was  the  case  of  Plaintiffs  suing  in  behalf  of  themselves  and  all  othei- 
proprietors  except  the  Defendants ;  but  it  appeared  that  the  eighteen  original 
shares  of  the  undertaking  had  been  divided  into  eight  hundred ;  and  the  second 
reason  assigned  by  the  Court  for  over-ruling  the  demurrer,  is  "  that  it  would 
be  impracticable  to  make  all  the  proprietors  parties  by  name,  and  there  would  be 
continual  abatements  bv  death,  and  otherwise,  and  no  coming  at  justice,  if  all  were 
to  be  made  parties."  {loid.) 

£283]  GvtUen  v.  the  Duke  of  Queemberry  (1  Bro.  C.  C.  101 ,  affirmed  in  the  House 
ords,  1  Bro.  P.  C.  ed.  Toml.  396),  determined  in  1781,  and  Horsley  v.  Bell 
in  1778,  referred  to  in  a  note  on  that  case  (reported  also  Arab.  770),  proceed  on  the 
same  principle.  In  Lloyd  v.  Loaring  (6  Ves.  775)  the  reason  given  for  sustaining 
the  amended  bill,  is  the  absolute  failure  of  justice,  which  would  be  the  consequence 
of  an  opposite  doctrine ;  and  reference  is  made  to  Fells  v.  Read  (3  Ves.  70),  and 
Pearson  v.  Belchier  (4  Ves.  627).  Lord  Eldon  concludes  his  judgment  thus,  '  In 
the  manuscript  notes  I  have  seen  strong  passages,  as  falling  from  Lord  Hardwieke, 
that,  where  a  great  many  individuals  are  jointly  interested,  there  are  more  cases 
than  those,  which  are  familiar,  of  creditors  and  legatees,  where  the  Court  will  let 
a  few  represent  the  whole  (considering  the  Court  possesed  of  jurisdiction,  on  the 
principle  that  otherwise  there  would  be  a  foilure  of  justice).  There  is  one  case  very 
familiar,  in  which  the  Oourt  has  allowed  a  very  few  to  represent  the  whole  world." 
(6  Ves.  779.)  In  Adair  v.  the  New  Biver  Company  (11  Ves.  429),  Lord  Eldon, 
though  he  dismissed  the  bill,  again  rec<^niBed  this  principle.  It  is  insisted,  that  the 
Plaintiff  cannot  sue  in  equity,  without  Is inging  before  the  Oourt  all  the  proprietors  of 
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the  King's  share,  as  well  as  the  company,  whose  share  is  also  subdivided ;  but  those 
parties  are  represented;  and,  it  is  cle«r,  no  objection  of  that  kind  arises  as  to  them,"&c. 
(11  Ves.  443.)  The  Lord  Chancellor  there  mentioned  the  case,  which  is  to  be  added 
to  those  that  I  have  stated,  of  a  lord  of  a  manor  filing  a  bill  to  compel  service  to  his 
mill.  There  "  it  is  not  necessary  to  bring  all  the  individuals :  why  t  Not  tliat  it  is 
inexpedient,  but,  that  it  is  impracticable,  to  bring  them  all.  The  Oourt  therefore 
has  required  so  many,  that  it  can  be  justly  said,  they  will  fairly  [284]  honestly 
try  the  legal  right  between  themselves,  all  other  persons  interested,  and  the  Plaintii!.'' 
In  reference  to  the  case  before  him,  the  Lord  Chancellor  concludes,  that "  it  is  com- 
petent to  the  Court  to  say,  that  if  the  Plaintiff  brings  so  many  of  those,  who  represent 
the  King's  share,  as  can  be  taken  duly  and  honestly  to  enter  into  that  contest,  in 
which  all  the  others  are  concerned,  that  ought,  Id  equity,  to  bind  those  who  are 
present,  representing  those  who  are  absent."   (11  Ves.  445.) 

In  cases  familiar  to  every  practitioner  in  another  Court,  it  is  the  course  of  every 
day  to  hold  all  parishioners  bound  by  a  suit  to  set  aside  or  establish  a  modm,  though 
some  only  are  parties.  The  same  principle  have  been  recognised,  in  Cousins  v. 
Smith  (13  Ves.  542),  and,  as  I  am  informed,  in  a  very  recent  case  relating  to  the 
town  of  Brighton,  the  Attorney-General  v.  Brown  (1  Swans.  265,  see  p.  306). 

Here  is  a  current  of  authority,  adopting  more  or  less  a  general  principle  of  excep- 
tion, by  which  the  rule,  that  all  persons  interested  must  be  parties,  yields  when  justice 
requires  it,  in  the  instance  either  of  Plaintiffs  or  Defendants.  The  rigid  enf orcem.ent 
of  the  rule  would  lead  to  perpetual  abatements.  This,  therefore,  cannot  be  regarded 
as  a  new  point,  or  as  creating  a  difficulty.  It  is  quite  clear  that  the  present  suit 
has  sufficient  parties,  and  that  the  Defendants  may  be  considered  as  representing  the 
company.  Oan  I  then  dismiss  the  bill  for  want  of  parties,  be(»use  all  the  proprietors, 
admitted  to  be  so  numerous  that  it  is  difficult  to  find  them,  aie  not  before  the  Court  t 
There  is  no  fair  distinction  in  that  respect  between  this  case  and  those  which  have 
been  stated. 

The  only  novelty  is,  that  the  bill  requires  an  act  to  [285]  he  done  by  the  absentees. 
Kot  having  them  before  the  Court,  though  their  rights  may  be  boimd,  there  is  a 
difficulty  in  making  them  act.  The  Plaintiff  requires  specific  performance  of  the 
agreement ;  and  it  would  hardly  be  sufficient,  supposing  it  proper,  for  a  few  to  execute 
a  lease  on  behalf  of  the  rest.  In  a  conveyance  of  the  interest,  all  must  join.  But 
that  difficulty  presents  no  objection  to  binding  the  rights  of  the  parties  not  before  the 
Court.  That  is  authorized  by  every  one  of  the  cases  referrd  to.  If  the  Court  cannot 
proceed  to  compel  the  Defendants  to  do  the  act  required,  it  must  go  as  far  as  it  can. 

Consider  what  a  failure  of  justice  would  otherwise  ensue.  In  1805,  the  owner  of 
this  land  entered  into  an  agreement  to  grant  a  lease  for  21  years,  for  a  rent  and 
a  pecuniary  price.  The  land  eventually  comes  into  the  possession  of  the  Dock 
Company,  who,  representing  the  original  party  to  the  contract,  are  called  on  to  per- 
form it.  On  the  merits,  they  have  no  defence  ;  the  Plaintiffs  have  as  clear  a  right 
to  this  lease  as  the  Defendants  have  to  their  estate.  Are  they  to  be  left  to  an  action 
at  law,  with  all  the  difficulties  relating  to  parties,  and  of  ascertaining  what  damages 
or  compensation  they  are  to  recover  1  To  be  expelled  from  this  Court,  where  their 
proper  remedy  is,  because  the  estate  is  in  the  hands  of  persons  who  will  not  perform 
the  contract  which  they  are  bound  to  perform  1  Is  that  justice  ?  Can  this  be  assimi- 
lated to  the  cases  in  which  courts  of  equity  refuse  relief,  and  leave  the  parties  to  an 
action  %  That  is  the  practice  only  where  an  action  will  better  accomplish  justice,  or 
where  the  Court  is  of  opinion  that  the  Plaintiff  is  not  intitled^  Here  the  impediment 
arises  solely  from  the  conduct  of  the  Defendants,  not  from  the  difficulty  of  the  case. 
The  estate,  without  the  Plaintiff's  fault  has  come  into  the  hands  of  persons  who  refuse 
to  execute  the  contract.  What  would  [286]  he  the  consequence  of  allowing  the 
objection  t  Are  the  company  aware,  or  do  they  mean  to  avow,  that,  in  every  case, 
it  is  impracticable  to  compel  them  to  perform  a  contract  1  That,  unless  all  the 
proprietors  are  made  parties,  which  is  impossible,  no  suit  can  be  maintained  against 
them,  in  equity  "i  It  is  a  benefit  to  the  company  to  over-rule  such  an  objection.  If 
it  prevails,  no  one  will  ever  contract  with  them.  I  cannot  suppose  that  they  intend, 
ur  will  be  advised,  to  insist  on  it. 

Instead  of  dismissing  the  bill,  I  will  do  what  I  can  to  assist  the  Plaintiffs ;  bind 
the  right,  deolare  the  Plaintiffs  entitled  to  a  lease,  and  restrain  the  treasurer  from  die- 
torbing  Uieir  possession.   I  have  had  doubt  whether  I  ought  not  to  go  farther.  It 
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is  hard  that  the  Plaintiffs  have  not  all  the  jiutioe  which  they  would  have,  as  between 
party  and  party ;  that  they  cannot  carry  their  lease  to  market :  but  thus  far  I  shall 
certainly  give  relief. 

"  His  Honor  doth  declare,  that  under,  or  by  virtue  of,  the  agreement  in  the  plead- 
ings mentioned,  dated  the  16th  day  of  May  1804,  the  Plaintiffs  are  entitled  to  a  lease 
from  the  East  Country  Dock  Company  of  the  premises  in  question,  for  the  unexpired 
term  of  twenty-one  years  from  Christinas  1803,  at  the  rent  of  £55 ;  and  it  is  orcwred, 
that  it  be  referred  to  Sir  J.  Simeon,  Bart.,  one,  &c.,  to  tax  the  Plaintiff's  costs  of  the 
original  suit,  and  of  the  supplemental  suit  against  the  Defendants,  the  treasurer 
and  directors  of  the  said  company,  and  the  Defendant,  Ifavid  Matthews;  and  it  is 
ordered,  that  the  Defendants  in  the  supplemental  sxiit  do  pay  to  the  Plaintiffs  such 
costs ;  and  it  is  ordered,  that  the  Plaintiffs  do  pay  the  rent  to  grow  due  from  time  to 
time,  to  the  Defendant,  Thomas  Maliby,  as  treasurer,  and  to  the  treasurer  for  the 
time  being,  of  the  said  company  ;  and  it  is  ordered,  that  such  treasurer  be  restrained 
from  bringing  any  ac-£287]-tioii  to  disturb  the  Plaintiffs  in  the  poasession  and  enjoy- 
ment of  the  premises,  during  the  term  for  which  the  Plaintiffs  are  hereinbefore 
declared  to  be  entitled  to  a  lease,  and  any  of  the  parties  are  to  be  at  liberty  to  apply 
to  this  Court  as  there  shall  be  occasion.''(2) 

(1)  **  19  June  1815.  His  Honor  doth  order,  that  this  cause  do  stand  over,  with 
liberty  for  the  Plaintifis  to  amend  their  bill,  by  adding  proper  parties  thereto,  with 
a|>t  wonils  to  charge  them ;  and  it  is  ordered  that  the  plamtiff's  bill  do  stand  dis- 
missed out  of  this  court  without  costs,  as  against  the  defendant  Sir  Charles  Price, 
Baronet."— Reg.  Lib.  B.  1817,  fol.  1616. 

(2)  See,  in  addition  to  the  cases  cited,  Brovm  v.  Howard,  1  Eq.  Ca.  Ah.  163.  Cuth- 
hert  T.  Westwood,  Gilb.  Rep.  in  Eq.  230.  Biscoe  v.  Tlie  Undertakers  of  tlie  Land 
Bank,  2  Eq.  Ca.  Ab.  166,  pi.  7,  cit.  Gilb.  Rep.  in  Eq.  230.  Moffat  v.  Farquharson, 
2  Bro.  C.  a.  338.  Good  v.  Blewitt,  13  Ves.  397.  Brown  v.  Harris,  13  Ves.  552, 
Cocldntm  V.  Thompson,  16  Ves.  321.  Pearee  v.  Piper,  17  Ves.  1.  Beaumont  v. 
Meredith,  3  Ves.  d  Beam.  180. 

Edwards  p.  M'Leay.   July  6,  10,  11,  [1818]. 

[See  S.  G.  with  note,  G.  Coop.  308.] 

An  estate  having  been  sold,  some  part  of  which,  material  to  the  enjoyment  of  the  rest, 
wassubjecttoadefectof  title  known  to  the  vendors,  but  not  disclosed  bytheabstract, 
and  unknown  to  the  purchaser,  the  contract  was  rescinded,  and  the  vendors  were 
ordered  to  repay  the  purchase  money,  with  all  costs  and  expenses  incident  to  the 
purchase  and  conveyance. 

The  original  decree  in  this  cause  (reported  Coop.  308),  dated  19th  July  1815, 
was  as  follows  :  **  His  Honor  doth  declare,  that  the  sale  in  the  pleadings  mentioned, 
and  the  conveyance  executed  in  pursuance  of  ^uch  sale,  bearing  date  the  24th  and 
25th  days  of  May  1811,  were  fraudulent  and  void  ;  and  doth  order  and  decree,  that 
the  same  be  set  aside,  and  the  said  conveyance  dehvered  up  to  be  cancelled ;  and  it  is 
ordered,  that  it  be  referred  to  Mr.  Steele,  one,  &c.,  to  inquire  and  state  to  the  Court, 
when  the  Plaintiff  quitted  the  beneBcial  possession  of  the  house  and  premises  in 
question  in  this  cause,  and  to  take  an  account  of  all  sums  of  money  paid,  laid  out,  or 
expended,  in  repairs  or  improvements  made  by  the  said  Plaintiff  on  the  same,  and 
the  said  Master  is  also  to  take  an  account  of  the  costs,  charges,  and  expenses,  which 
the  Plaintiff  has  incurred  and  been  put  to,  in  consequence  of,  or  which  have  been 
incidental  to,  his  purchase  and  conveyance  thereof  ;  and  the  Master  [288]  is  to  com- 
pute interest  at  the  rate  of  £5  per  cent,  per  annum,  upon  the  several  sums  which, 
under  the  directions  herein  contained  before  given,  he  shall  find  to  have  been  so  paid, 
laid  out,  or  incurred,  and  also  upon  the  sum  of  £5390.  from  such  time  as  the  said 
Master  shall  find  that  the  Plaintiff  quitted  the  beneficial  possession  of  the  said  house 
and  premises  ;  and  it  is  ordered,  that  the  Defendants  do  pay  unto  the  Plaintiffs  the 
said  sum  of  £5390,  together  with  what  the  said  Master  shall  cert^  to  be  the  amount 
of  the  several  accounts  hereinbefore  directed,  together  with  his  costs  of  this  suit 
to  be  tffiKed,  &e. ;  and  thereupon  it  is  ordered,  that  the  Plaintiff  do  re-convey  and 
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re-assign  the  said  purchased  premises,  at  the  Defendants'  expense,  unto  them  the 
said  Defendants,  or  as  they  shall  direct,  such  conveyance  and  re-aasignment  to  be 
settled  by  the  said  Master,"  &c. 

Eeg.  Lib.  A.  1817,  fol.  1601-1605. 

From  this  decree  the  Defendants  appealed. 

The  case  having  been  argued  by  Mr.  Hart  and  Mr.  Shadicell,  for  the  Defendants, 
and  Sir  Samuel  Bomilly  and  Mr.  Spranger,  for  the  Plaintiff,  the  Lord  Chancellor 
observed,  that  nothing  appearing  on  the  abstract  which  altered  the  nature  of  the  case, 
he  approved  the  jud^ent  of  the  Master  of  the  Rolls ;  and  that  the  pleadmgs  did  not 
authorize  the  argument  that  a  good  title  could  still  be  made. 

July  1 1.  The  Lord  Chancellor  [Eldon].  Having  read  the  pleadings,  I  am  entirely 
of  opinion,  that,  though  it  may  be  necessary  to  state  with  more  precision  the  subject 
of  inijuiry  relative  to  repairs  and  improvements,  the  decree  is  substantially  right. 
Nothmg  [289]  done  by  the  Plaintiff  after  he  knew  the  defect  of  the  title ;  he 
certain^  could  have  claimed  no  allowance  even  for  subsequent  repairs.  The  case 
resolves  itself  into  this  q^uestion,  whether  the  representation  made  to  th.e  Plaintiff  was 
not,  in  the  sense  in  which  we  use  the  term,  fraudulent  1  I  am  not  apprised  of  any 
such  decision,  but  I  agree  with  the  Master  of  the  Bolls,  that  if  one  party  makes  a 
representation  which  he  knows  to  be  false,  but  the  falsehood  of  which  the  other  party 
had  no  means  of  knowing,  this  Court  will  rescind  the  contract.  In  principle,  there- 
fore, the  decree  is  right,  though  it  seems  to  have  gone  too  far  on  the  subject  of  repairs 
and  improvements.  Its  terms  must  be  made  conformable  to  the  prayer  of  the  bill  ; 
striking  out  the  word  "  improvements,"  and  leaving  the  words  "  repairs,"  I  give 
Plaintin  all  that  he  has  asked  by  his  bill,  and  I  cannot  give  him  less. 

July  11.  "  His  Lordship  doth  order,  that  the  decree  made  on  the  hearing  of 
this  cause,  on  the  19th  day  oiJultf  1815,  be  varied,  so  far  as  it  directs  an  account  to 
be  taken  of  all  sums  of  money  paid,  laid  out,  or  expended,  in  improvements  made  by 
the  Plaintiff,  on  the  house  and  premises  therein  mentioned ;  and,  instead  thereof, 
it  is  ordered  that  it  be  referred  to  the  said  Master,  to  take  an  account  of  all  costs, 
charges,  and  expense  which  the  Plaintiff  has  been  properly  put  to,  in  consequence 
of,  or  which  have  been  incident  to,  the  purchase  of  the  said  house  and  premises,  and 
the  conveyance  thereof  to  the  Plaintiff ;  and,  for  the  better  taking  of  such  account, 
the  parties  are  to  produce,  &c. ;  and,  with  the  said  variation,  it  is  ordered,  that  the 
said  decree  be  affirmed;  and,  it  is  ordered,  that  one  moiety  of  the  sum  of  £10, 
deposited  with  the  register,  &c.,  be  paid  to  the  plaintiff,"  &c. 

Beg.  Lib.  A.  1817,  fol.  1813. 

[2901       parte  Brown.   July  9,  1818. 

Commission  superseded,  on  the  petition  of  the  bankrupt  under  commitment  for  not 
answering,  with  the  consent  of  all  the  creditors- 

The  bankrupt  being  under  commitment  for  not  answering  to  the  satisfaction  of 
the  commissioners,  petitioned  that  the  commission  might  be  superseded;  all  the 
creditors  who  had  proved  debts  had  signed  their  consent  to  the  petition,  and  the 
commissioners  certified  to  that  efTect.   Mr.  Montagu,  for  the  petition,  cited  Ex  parte 

MGennis  {lH  Ves.  289  ;  1  Rose,  60,  84),  oveTTuling  Ex  parte  Fean  (17  Ves.  47). 

The  Lord  Chancellor  [Eldon].  If  a  bankrupt,  under  commitment,  applies  to 
supersede  a  commission,  by  reason  of  its  invalidity,  he  is  entitled  to  be  heard,  as  in 
Ex  parte  M'Gennis ;  but  that  he  shall  be  discharged,  on  consent  of  the  creditors,  when 
committed  under  a  valid  commission,  is  a  different  proposition.  At  least,  the  order 
must  be  qualified  by  an  undertaking  on  his  part,  to  bring  no  action,  in  respect  of  his 
commitment,  and  to  confirm  sales  under  the  commission.  With  those  qualifications, 
unless  I  intimate  an  opinion  to  the  contrary  to-morrow,  you  may  take  the  order. 

July  10.  The  Lord  Chancellor  ^£Idon].  With  the  consent  of  all  tlie  creditoi^ 
it  is  of  course  to  supersede  the  commission  ;  the  consequence  is,  that  the  authority  for 
keeping  the  bankrupt  in  custody  has  ceased.  He  must  be  discharged  upon  the  terms 
which  I  intimated. 

[291] "  Now  upon  hearing  the  said  petition  read,  and  what  was  alleged  by  the  counsel 

for  the  petitioner,  and  the  petitioner  undertaking  hot  to  bring  any  action,  and  also  to 
confirm  all  sales  made  by  the  said  assignees  under  the  said  commission,  I  do  order. 
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that  the  said  commission  issued  against  the  petitioner  J.  Broion,  and  dated  the  1 1th 
of  March  1817,  be  superseded,  and  that  a  writ  of  supersedeas  do  forthwith  issue  for 
that  purpose."    Orders  in  Bankruptcy,  1818,  Lib.  149.  p.  30. 

Attorney-General  v.  Wabben.  July  14, 16,  [1818j. 

[S.  C.  1  Wiis.  Ch.  387.  See  In  re  Clergy  Orphan  Corporation,  [1894]  3  Ch.  154.] 

A  decree  pronounced  in  1670,  in  a  suit  against  the  trustees  of  a  charity,  impropriate 
rectors,  and  persons  interested  in  the  due  application  of  the  funds,  to  which  the 
Attorney-General  was  not  a  party,  having  directed  the  trustees  under  the  indemnity 
of  the  Court,  to  perform  an  agreement  with  the  Plaintii!  in  that  guit,  for  granting 
a  lease  of  tithes  for  980  years  at  a  fixed  pecuniary  rent,  and  an  exchange  of  lands, 
and  the  conveyances  having  been  accordingly jezecuted,  and  the  rent  constantly  paid, 
and  the  lands  enjoyed  in  conformity  to  the  decree ;  axi  information  by  the  Attorney- 
General,  at  the  relation  of  the  present  trustees,  against  the  person  claiming  under 
the  Plaintifi  in  the  former  suit,  for  an  account  of  tithes,  not  stating  the  decree  of 
1670,  which  was  set  forth  in  the  answer,  was  dismissed. 

The  information  filed,  on  the  2lBt  November  1815,  at  the  relation  of  the  trustees 
of  "  Fdjambe's  Charity,"  stated,  that  Godfrey  Foljambe,  b^  his  will,  dated  the  24th  of 
Febrtuu-if,  in  the  37th  year  of  the  reign  of  Elizabeth,  devised  to  Isc^l  Foljamhe,  his 
wife,  and  her  heirs,  the  rectory  and  parsonage  of  Adevhorough,  in  the  county  of 
Nottingham^  together  with  the  glebe  lands,  upon  trust  (after  the  expiration  of  a  term 
of  years  which  George  FdjamheJiaA  therein),  to  pay  certain  annuities  to  the  preacher 
and  schoolmaster  at  Chesterfield,  and  to  the  Masters  and|Fellowsof  Jesu^andiV/a^t/afen 
Colleges,  Cambridge,  and  to  apply  the  residue  of  the  rents  and  profits  towards  the 
relief  of  the  poor  of  the  parish  of  Chesterfield,  at  the  view  and  oversight  of  his  executors 
and  the  survivor;  and  after  their  decease,  of  such  per-[292]-son  as  should  be  owner 
of  his  mansion-house  of  Y^lalton ;  that,  by  a  conveyance  dated  the  27th  of  August 
1584,  Isabel  Foljawhe  granted  the  rectory  to  VliUiam  Ireton,  and  Mary,  his  wife, 
and  their  heirs,  to  pay  the  sums  of  money,  and  accomplish  the  puriwseB  expressed  in 
the  will. 

The  information  further  stated,  that  the  succession  of  trustees  had  been  regularly 
continued,  imd  that  the  rectory  was  then  vested  in  the  relators  on  the  trusts  of  the 
will,  fuid  they,  as  impropriate  rectors,  were  entitled  to  the  tithes  of  com,  grain,  and 
hay  in  the  parish  of  Adenborough  ;  and  that  the  Defendant,  Sir  / ohn  Borlase  Warren, 
Baronet,  then  was,  and,  since  1809,  had  been,  the  owner  of  lands  within  the  parish. 

The  information,  stating,  by  way  of  pretence,  a  lease,  dated  the  12th  of  September 
1763,  by  which  the  trustees  of  that  time  granted  to  Arthur  "Warren,  an  ancestor  of 
the  Defendant,  the  tithes  of  the  lands  then  belongmg  to  him  within  the  parish,  for 
980  years,  charged,  that  the  compensation  made  by  the  pretended  lease  to  the  trustees 
for  the  tithes,  was  grossly  inadequate  and  fraudulent,  and  that  the  lease  was  illegal 
and  wholly  void,  and  that  the  then  trustees  were  not  enabled  to  enter  into,  or  to  grant 
any  such  lease,  tending,  in  the  highest  degree,  to  injure  the  interest  of  the  charity  ; 
and  the  relators  submitted,  that  the  lease  was  fraudulent  and  void,  and  could  only  be 
binding  on  the  parties  thereto^ 

The  information  prayed,  that  the  pretended  lease,  or  agreement  for  a  lease,  might 
be  declared  to  be  illegal  and  void,  and  orderd  to  be  deUvered  up  and  cancelled,  and 
that  an  account  might  be  taken  of  the  single  value  of  all  the  titheable  matters  which 
had  arisen  on,  or  from,  the  farms  and  lands  occupied  by  the  Defendant,  and  that  he 
[293]  might  pay  to  the  relators  what  should  appear  to  be  due  from  him,  the  Plaintiil 
waiving  all  pains  and  penalties  that  might  have  been  incurred  by  the  Defendant,  for 
subtracting  or  not  setting  out  the  tithes. 

The  answer  of  the  Defendant  stated,  that  the  rectory  being  in  the  possession  of 
Henry  Foljambe,  under  a  lease  from  the  trustees,  and  Arthur  Warren  being  possessed 
of  the  manor  of  Toton  (a  part  of  the  parish  of  Adenborough),  and  of  some  arable  lands 
in  the  parish,  for  the  remainder  of  a  term  of  a  thousand  years  (the  reversion  in  fee 
being  vested  in  Benjamin  Wexlon  and  Hopton  Shuter,  in  trust  for  him),  and  having 
entered  into  the  a^jgreement  after-mentioned,  in  Easter  Term  1662,  Arthur  Warren, 
in  oonjunctbn  with  his  trustees  Weston  and  Shuter,  exhibited  a  bill  in  Chancery 
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against  Henry  Pierpomt  and  the  other  trustees  of  the  charity,  Henry  Fdjambe, 
the  tenant  d  the  rectory,  the  masters  and  fellows  of  Jeme  and  Magdalen  Collies, 
W.  B.  the  preacher  and  R.  S.  the  schoolmaster  of  the  parish  of  Chesterfield,  and  the 
churchwardens  and  overseers  of  the  poor  of  the  parish,  stating  the  foundation  of 
the  charity,  and  that  there  being  tithes  payable  by  Arthur  Warren,  out  of  his  manor 
and  lands,  to  the  impropriators  of  Adenborough  ;  about  Septernber  1661,  he  treated 
with  Henry  Foljamoe  for  the  payment  of  a  certain  sum  of  money  in  lieu  of  such 
tithes,  and  for  laying  the  lands  belonging  to  the  rectory,  which  were  intermixed 
with  Arthur  Warren's  lands,  into  several  closes  by  themselves ;  and  that  it  was 
agreed  between  Warren  and  Henry  Foljamhe,  that  the  former  should  pay  to  Fol- 
jambe^  during  his  term  in  the  rectory,  £60  per  annum  for  the  tithes,  and  that  the 
taxes  should  be  equally  borne  between  them,  and  that  the  glebe  lancU,  which  were 
arable  lands  lying  in  the  fields  of  Toton,  should  be  all  laid  together  in  one  place  of 
the  fields,  at  the  choice  of  Foljambe,  and  that  Warren  was  to  [294]  fence  them  out,  and 
the  Defendants  to  maintain  the  fence  afterwards,  and  that  such  lands  were  to  continue 
tithe-free  for  ever  to  the  rectory  ;  that  the  meadow  and  pasture-grounds  belonging 
to  the  glebe  in  Toton  should  be  set  forth  and  laid  together,  as  Warren  and  Foljambe 
should  agree,  to  remain  ia  severalty  for  ever  tithe-free ;  and  that  Foljambe  should 
have  seven  acres  of  land  set  out  in  Toton  Moor,  towards  Chelwell,  to  be  and  remain 
to  the  rectory  for  ever,  in  satisfaction  of  all  common  of  pasture  belonging  to  the 
rectory  lying  within  Toton,  and  that  Foljambe  should  maintain  the  fence  towards 
Chelwell,  and  the  same  towards  the  lane  then  made  by  Warren  ;  and  that  Warren 
was  also  to  divide  that  part  of  the  Holme  Leyes  belonging  to  the  rectory,  which  was 
staked  out  from  the  rest,  and  to  maintain  all  the  fences  of  the  same  for  ever ;  and 
pay  40s.  to  Fdjamhe,  and  give  him  twenty  loads  of  stone  towards  making  a  bridge  ; 
and  that  he  was  also  to  divide  the  meadows  belonging  and  laid  out  to  the  rectory 
from  the  vicar's  lands,  and  Foljambe  was  to  have  as  much  laid  out  for  it,  with  a  con- 
venient way  through  certain  adjoining  lands  ;  that  the  bill  farther  stated,  that  this 
agreement  had  been  reduced  into  writing,  and  was  to  be  confirmed  by  Pterpoint 
and  the  rest  of  the  trustees,  and  that  they  being  acquainted  with  it,  and  being  sensible 
of  the  advantage  that  would  arise  to  the  charitable  uses,  approved  of  the  agreement ; 
and  that  Warren  had  laid  out  the  arable  lands,  and  in  other  particulars  performed 
his  part  of  it,  and  offered  to  secure  the  payment  of  the  £60  per  annum,  by  a  convey- 
ance of  a  part  of  the  manor  of  Toton,  then  on  lease,  and  by  bond  during  the  con- 
tinuance of  that  lease ;  the  bill  prayed  the  execution  of  the  agreemeiU. 

The  answer  farther  stated,  that  the  Defendants  to  this  bill  appeared,  and  put 
in  their  answers,  and  tlie  Defendants,  the  1^95]  Masters  and  Fellows  of  Jems  and 
Magdalen  Oolleges,  by  their  answers,  submitted  to  the  judgment  of  the  Court,  how 
far  the  agreement  should  be  performed ;  that  Henry  Foljambe  having  died,  the 
suit  was  revived  against  John  Foljambe  and  Henry  Foljambe,  his  executors  :  and, 
in  1670,  a  decree  was  pronounced,  directing  that  the  agreement  should  be  performed, 
and  that  the  Plaintiifs,  according  to  their  several  interests,  should  hold  and  enjoy 
the  manor  and  all  the  lands  in  Toton,  in  which  they  had  any  interest,  and  not  set 
out  to  the  Defendants,  and  also  the  lands  allotted  to  the  PlaintiSs  by  the  agreement, 
discharged  of  tithes  for  ever,  and  of  the  yearly  payments  to  the  minister  and  school- 
master of  Chesterfield,  and  to  the  colleges,  and  of  all  fee-farm  rents  chargeable  on 
the  rectory  ;  and,  that  in  lieu  thereof,  Warren  should  convey  and  settle  the  lands 
offered  for  security  of  the  £60  per  annum,  to  the  trustees,  and  that  that  sum  should 
be  paid  according  to  the  agreement ;  and  that  the  trustees  should  convey  the  ancient 
glebe  lands  allotted  by  the  agreement  to  Warren,  and  that  the  Defendants  should 
enjoy  the  lands  allotted  to  them,  in  lieu  of  the  ancient  glebe  lands  and  common  of 
pasture,  as  the  glebe  lands  of  the  rectory  ;  and  the  trustees  were  to  be  protected  by 
the  Court,  for  what  they  should  do,  in  pursuance  of  the  decree.  It  was  also  decreed, 
that,  as  well  the  whole  rectoi^  of  Adenborough  (the  tithes  and  glebe  in  Toton^  and 
such  other  lands  as  were  the  Plaintiffs',  and  which  they  were  to  have  by  the  agree- 
ment, and  In  pursuance  of  the  order  and  decree  excepted),  as  the  £60  per  annum, 
to  be  secured  in  lieu  of  the  tithes  of  Toton,  and  the  lands  set  out,  or  to  be  set  out, 
for  security  of  the  £60  per  annum,  and  in  lieu  of  the  rectory  in  Toton,  should  for 
ever  stand  charged  and  liable,  in  the  hands  of  the  trustees,  theirs  heirs  and  assigns, 
to  the  payment  of  the  several  sums  to  the  several  persons  therein-mentioned,  re* 
BiKclivcly,  and  the  residue  of  the  profits  of  the  rectory,  and  of  the  £60  per  annum, 
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[296]  B.nd  the  lands  set  out  for  the  glebe  in  Toton,  should  be  for  ever  employed  and 
disposed  of  for  the  relief  of  the  poor  of  the  parish  of  Chesterfield,  according  to  the 
intent  of  the  will  of  Godfrey  Fdjambe. 

The  answer  farther  stated,  that  conveyances  were  afterwards  executed,  dated  the 
12th  and  13th of  September  1673,  by  which  Arthur  Warren,  and  his  surviving  trustee 
Shuter,  conveyed  to  the  trustees  of  the  charity  the  lands  set  out  for  them,  according 
to  the  agreement,  together  with  the  other  premises  intended  as  a  security  for  the 
payment  of  the  £60  per  annum ;  and  the  trustees  of  the  charity  assigned  to  Warren, 
for  a  term  of  nine  hundred  and  eighty  years  (beii^  the  residue  of  liis  term  of  one 
thousand  years),  the  glebe  lands  of  t^e  rectory  l;^ng  in  Toton,  together  with  the 
tithes  of  the  lands  belonging  to  Warren ;  and  the  inheritance  of  the  glebe  lands  and 
tithes  was  conveyed  by  the  trustee  to  Shuter  and  his  heirs,  in  trust,  for  Warren 
and  his  heirs,  the  trustees  covenanting  for  quiet  enjoyment  of  the  lands  and  tithes. 

The  answer  also  stated,  that  Arthur  Warren,  and  those  claiming  under,  or  in  trust 
for,  him,  took  and  had  ever  since  retained  possession  of  the  lands  and  tithes,  and  had 
regularly  paid  the  £60  per  annum,  in  lieu  of  tithes,  and  the  trustees  had  possession 
of  the  lands  convened  to  them;  and  that  the  manor  and  estates  of  Arthur  Warrm 
had  become  vested  in  the  Defendant,  Sir  JoAn  Borlase  Warren. 

The  sum  of  £60  per  annum  was  accepted  by  the  trustees  in  lieu  of  tithes,  down 
to  the  1 1th  of  Oeiober  1B14,  but  a  tender,  on  the  6th  of  April  1816,  of  the  sum  then 
due,  was  refused. 

The  answer  submitted,  that  the  trustees  were  bound  [297]  by  the  agreement 
and  decree  ;  and  that  the  compensation  for  the  tithes  was  not  inadequate. 

Mr.  Wetherell,  Mr.  Home,  and  Mr.  Dowdeswell,  for  the  information.  The 
original  transaction,  in  effect  an  absolute  alienation  of  charity  estates,  at  a  fixed  rent, 
is  a  gross  breach  of  trust,  and  cannot  prevail  in  this  Court.  Aitomey-Crerural  v. 
Green  (6  Vea.  452),  Attorney-General  v.  Owen  (10  Ves-  555),  Attorney-General  v. 
Griffith  [13  Ves.  565),  Attorney-General  v.  Backhouse  (17  Ves.  283).  From  the 
earnest  times,  leases  granted  by  trustees  of  a  charity,  at  an  undervalue,  have  been 
rescinded.  Wright  v.  The  School  of  Newport  Pond  {Duke,  Law  of  charitable  uses,  46), 
The  Inhabitants  of  Eltham  v.  Warreyn,  and  other  cases  in  Duke.  {Duke,  67,  see 
Attorney-General  v.  Magwood,  18  Ves.  315,  and  the  authorities  there  cited,  and 
Attorney-General  t.  Wtiwn,  18  Vet.  618.) 

The  decree  of  1670,  on  which  the  answer  insists,  is  not  an  effectual  confirmation 
of  the  previous  transaction.  That  proceeding  was  a  fraudulent  contriTance  for 
obtaining  the  sanction  of  the  Court  to  a  voluntary  agreement.  The  suit  was  not 
adverfae ;  no  inquiry  was  directed  whether  the  contract  was  beneficial  to  the 
charity;  the  Attorney-General  was  not  a  party;  as  against  him,  it  is  res  inter 
alios  acta.  A  decree,  in  such  a  cause,  is  an  imposture. (1)  In  the  case  of 
Hemsworth  Hospital,  (2)  [298]  »  decree  b^  the  Master  of  the  Bolls,  was,  in  a 
subsequent  suit,  treated  as  a  nullity ;  and  m  the  Attorney-General  v.  Cholinley,{S} 
a  decree,  confirming  an  agreement  between  a  rector  and  the  parishioners,  for  an 
ezchajige  at  lands,  and  an  annual  pecuniary  compensation,  in  lieu  of  tithes,  was  set 
aside,  notwithstanding  an  acquiescence  of  eighty  years.  In  Sellers  v.  Deiwson, 
Lord  ThurUno  consideml  an  irregular  order  a  nuJlity.  (2  Dick.  738 :  2  Anstr.  468,  n.) 
It  is  clear  that  length  of  time  is  not  a  bar  to  a  claim  on  behalf  of  a  charity.  The  fact, 
that  the  property  has  passed  through  the  hands  of  many  tenants,  creates  no  objec- 
tion ;  they  are  not  charged.  The  only  defence  to  a  suit  like  the  present,  is  purchase 
for  a  valuable  consideration  without  notice,  of  which  here  is  no  pretence. 

[299]  On  the  merits,  therefore,  the  Attorney-General  is  entitled  to  a  decree,  nor 
does  the  form  of  the  record  present  any  obstacle  to  the  administration  of  the  justice 
of  the  case.  It  might  have  been  more  accurate  to  have  amended  the  information 
after  the  answer  was  filed,  by  introducing  an  allegation  of  the  decree,  and  charging 
fraud ;  but  that  was  not  necessary.  The  Attorney-General,  suing  on  behalf  of  a 
charity,  is  not  bound  by  the  rules  which  prevail  in  ordinary  suits.  Attorney-General 
r.  Parker  (1  Ves.  Sen.  43),  Attorney-General  t.  Scot  (1  Ves.  Sen.  418),  Attorney-General 
y.  Breton  (2  Ves.  Sen.  426),  Attorney-General  t.  WhUeUy  (11  Yes.  247),  Attomey- 
GeneraZy.  Brooke{18  Fe«.324,  325,andBeel  Ves.Sen.  72).  He  cannot,  indeed,  claim 
indulgence  to  the  prejudice  of  the  Defendant ;  but  the  Defendant  cannot  be  pre- 
judice by  a  decree  on  the  facts  stated  in  his  answer  :  the  record  presents  the  same 
case,  as  if  the  information  had  been  amended ;  a  case  substantially  requiring  relief. 
In  the  Attorney-General  t.  ChdnUeyt  the  informatioa  stated  the  decree  :  and  prayed 
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that  it  might  be  Bet  aside,  but  it  appears  from  the  registrar's  hook,  that  the  decree 
then  pronounced  contained  no  declaration  to  that  eSect,  but,  without  referring  to 
the  former  decree,  treating  it  as  a  nullity,  declared  the  rights  of  the  parties  in  con- 
tradiction to  it.(4)  It  cannot  be  necessary,  therefore,  to  state  the  decree  on  the 
record. 

[300l  I^r.  HaH,  Mr.  Bell,  and  Mr.  Blmman,  for  the  Defendant.  No  evidence  has 
been  produced  to  authorise  the  Court  in  pronouncing  the  summary  decree  proposed 
by  this  information,  and  directing  an  account  of  tithes  as  matter  of  course.  For  any 
thing  that  appears,  the  original  transaction  was  valid  ;  there  is  no  proof  of  under- 
value ;  it  was  nvt  a  mere  lease,  but  a  grant  of  tithes  for  a  pecuniary  consideration, 
accompanied  by  an  exchange  of  lands.  The  Court  will  not  rescind  a  contract  in 
part.  It  ia  clear  that  absolute  alienation  may  be  consistent  with  a  due  administration 
of  a  charity  estate.  In  a  case,  about  seven  years  ago,  a  house  near  LetDes,  in  Su$seXt 
the  property  of  a  charity,  which  had  formerly  produced  a  large  income,  by  being 
let  in  apartments,  having  fallen  into  a  state  of  dilapidation,  which  rendered  it  unpro- 
ductive, and  the  charity  having  no  funds  to  rebuild  it,  but  the  materials  and  scite 
being  of  considerable  value,  an  mformation  was  filed,  and  the  Master  having  reported 
that  it  would  be  for  the  advantage  of  the  charity  to  sell  the  house.  Sir  William  Chant 
directed  a  sale,  on  the  authority  of' a  decree  by  Sir  Thomas  Clark,  or  Sir  Thomas 
Sewell,  cited  by  Mr.  Hollist.  In  the  information  against  the  corporation  of  Exeter 
{Attorney-General  v.  Cross,  3  Mer.  624),  the  Court  refused  to  disturb  subdsting 
teases,  which,  from  a  long  course  of  dealing,  it  presumed  to  have  been  properly 
granted 

But  on  this  record  it  is  not  competent  to  the  Court  to  examine  the  validity  of 
the  original  transaction.  That  question  is  concluded  by  the  decree  of  1670,  which 
the  information  does  not  seek  to  aSect.  A  decree  may  certainly  be  impeached  for 
fraud,  but  the  Plaintiff  in  a  suit  to  that  end,  must  put  in  issue,  the  decree  and  the 
facts  [301]  from  which  he  infers  fraud.  Orders  and  decrees  remain  in  force  till 
regularly  discharged  or  reversed.  Wall  v.  Buskby  (1  Bro.  C.  G.  464),  Baddy  v. 
Kent  (1  Mer.  361).  It  was  not  necessary  tfa&t  the  AUomey-GenereU  should  be  s 
party  to  that  suit.  He  had  no  interest,  and  could  have  interfered  only  to  secure  a 
correct  statement  of  the  facts,  which  were  correctly  stated.  The  Court  may  give 
directions  for  the  management  of  a  charity,  in  a  suit  to  which  the  Attorney-General 
is  not  8  party.  Monill  v.  Lawson  (4  Vin.  500).  The  decision  in  the  Attorney- 
General  T.  Cholmley,  the  case  of  an  ecclesiastical  rector,  whose  lease,  as  against  his 
successors,  was  void  by  statute,  is  no  authority  for  setting  aside  this  decree ;  but  it 
is  a  direct  authority  for  our  proposition,  that  it  can  be  set  aside,  if  at  all,  only  on  an 
information  stating  it,  and  praying  that  relief. 

The  proceeding  in  this  case  should  have  been  by  information  and  bill.  Perhaps 
the  distinction  between  the  cases  in  behalf  of  a  charity,  which  require  respectively 
a  bill,  an  information,  or  a  bill  and  information,  may  be  thus  stated :  where  the  object 
is  not  to  decide  a  right,  as  merely  to  compel  a  party  to  account,  the  trustees  may 
proceed  by  bill ;  to  decide  a  right,  the  Attorney-General  must  be  a  party,  and  an 
information  is  necessary  ;  where  both  those  objects  are  combined,  the  proceeding 
must  be  by  bill  and  information.  In  the  present  case  the  trustees  are  not  parties ; 
as  relators,  they  are  subject  only  to  costs  {Note  :  Some  cases  concerning  relators, 
are  collected,  1  Swans.  305,  n.),  but  the  Court,  having  them  before  it  in  that  character 
alone,  could  not  bind  their  interests,  or  compel  them  to  convey.  {Note:  The  substance 
of  the  remaining  argument  for  the  Ddendant  is  stated  in  the  judgment.) 

[302]  The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  Without  finally  disposing 
of  this  case,  I  will  state  my  present  view  of  the  two  questions  into  which  it  resolves 
itself ;  1  St,  The  validity  of  the  transaction,  independently  on  the  form  of  the  pleading ; 
2dly,  The  fitness  of  this  record,  for  the  purpose  of  impeaching  it. 

On  both  these  questions  a  principal  feature  of  the  case  is,  the  decree  pronounced 
in  1670,  as  affecting,  as  well  the  validity  of  the  contract,  as  the  form  of  the  suit 
which  seeks  to  impeach  it.  In  that  respect  there  is  a  novelty  in  this  case,  not  found 
in  any  one  of  those  cited  at  the  bar.  If  the  information  sought  to  impeach  a  recent 
agreement  in  these  terms,  by  trustees  of  a  charity,  admitting  that  the- legal  estate 
is  absolutely  theirs,  and  that  they  can  convey  it  lor  ever,  and,  conclude  a  contract, 
binding  their  interest,  and  the  charity,  at  law,  the  question  in  this  Court  always 
is,  how  far  alienation  absolute,  or  for  a  long  term,  shall  prevail  when  accompanied 
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with  circumstances  which  amount  to  a  hreach  of  trust ;  that  is,  alienation  not  con- 
sistent with  that  provident  administrstion  which  is  incumbent  ontrusteesof  a  charity  1 
The  principle  that  governs  all  the  cases  is  this,  that  trustees  are  bound  to  a  provident 
administration  of  the  fund  for  the  benefit  of  the  charity.  There  is  no  positive  law 
which  says,  that  in  no  instance  shall  there  be  an  absolute  alienation.  If  so,  even 
in  the  case  of  an  inquiry  under  an  order  of  the  Court,  whether  alienation  would 
be  beneficial  to  the  cmtrity,  beinx  contrary  to  law  it  could  not  be  good  ;  but  on  many 
occasions,  the  authority  of  the  Court,  alienation  has  taken  place ;  as  in  the  case 
mentioned  a  decayed  house,  in  which,  alter  a  reference  to  the  Master  to  inquire, 
whether  it  was  for  the  interest  of  the  charity,  the  Court  directed  it  to  be  disposed 
of.  If  contrary  to  law,  the  Court  could  not  authorise  the  dis-[303]-po8ition  :  aliena- 
tion, under  the  authority  of  the  Court,  would  be  as  invalid  as  without  it.  These 
decisions,  therefore,  afiord  a  conclusive  proof,  that  alienation  not  improvident, 
but  beneiiciat  to  the  charity,  and  conformable  to  the  rule  which  ought  to  guide 
the  trustees,  may  be  good ;  and  disclose  the  principle  on  which  any  bill  to  rescind 
that  alienation  must  proceed.  So,  in  the  information  against  the  corporation  of 
Exeter  {Attorney-General  v.  Cross,  3  Mer.  524),  the  late  Master  of  the  Rolls  was  of 
opinion,  that  leases  for  three  lives  are  not  necessarily  an  unlawful  alienation  of  charity 
estates ;  and  being  satisfied,  that  the  value  had  been  rightly  estimated  in  the  fine 
and  rent,  the  duration  of  the  leases  did  not,  in  his  judgment,  constitute  an  objection, 
when  it  appeared,  that  the  trustees  had  not,  de  novo,  introduced  that  mode  of  aliena- 
tion, but  merely  followed  the  custom  of  the  country  ;  but  that  custom  could  not 
have  authorised  the  alienation  if  contrary  to  law. 

In  The  Attorney-General  v.  Smith  (2  Fern.  746),  the  Court  sanctioned  alienation, 
under  a  principle  which  it  would  be  a  little  difficult  to  recognize  at  present.  It 
appearing,  on  a  reference  to  the  Master,  that  the  property  of  a  charity  had  been 
recovered,  in  a  great  degree,  by  the  activity  of  the  party  who  sought  a  permanent 
interest  in  it,  he  was  declared  raititled  to  a  lease  renewable  for  ever.  It  cannot  be 
taken,  in  contradiction  to  these  examples,  as  an  infiexible  rule,  that,  in  no  circum- 
stance whatever  are  trustees  of  estates,  devoted  to  charitable  purposes,  authorised 
to  alien,  either  absolutely  or  for  long  terms.  The  question  therefore  is,  whether, 
under  all  the  circumstances,  the  alienation  is  a  breach  (n  trusti  or  whether  the  contract 
was  not  for  the  benefit  of  the  charity  t 

It  appears  here,  that  Henrv  Foljawbe,  the  tenant  of  [304]  the  rectory,  having 
an  interest,  the  extent  of  which  we  know  not,  had  entered  into  an  agreement,  not 
confined  to  the  subject  of  tithes,  but  by  which  he  undertook  to  demise  all  the  tithes 
of  the  manor,  containing,  as  I  understand,  about  1200  acres,  for  the  remainder 
of  Vfarren's  term  of  1000  years,  accompanied  by  a  further  agreement  relative  to 
the  glebe  (which  seems  designed  to  place  the  glebe  lands  together,  according  to  the 
choice  of  the  tenant  of  the  rectory),  and  for  seven  acres  in  lieu  of  right  of  common. 
The  exact  nature  of  the  rector's  right  of  common,  or  his  interest  in  the  tithes, 
is  not  in  evicfence :  or  whether  the  owner  of  the  lands  might  have  claimed  any 
exemption ;  it  appears  only,  that  in  future,  the  rector  was  to  receive  £60 
a-year  for  tithes,  that  stipulation  being  accompanied  by  an  exchange  of  lands 
relative  to  the  glebe.  Now,  stopping  here,  and  considering  this  agreement  with 
modern  impressions,  an  alienation  of  charity  estates  for  1000  years  at  a  stationary 
rent,  it  is  impossible  to  deny  that  it  is  a  decisive  breach  of  trust;  not  permitting 
the  rector  to  avail  himself  of  any  change  of  times,  but  keeping  his  interest  fixed  in 
amount ;  the  compensation  which  he  received  might  be  adequate  at  the  date  of 
the  contract ;  but  he  was  precluded,  during  1000  years,  from  any  advantage  of 
increased  value.  It  is  true,  that  he  was  secured  from  diminution,  and  in  some 
instances  to  guard  against  fluctuation,  may  be  as  much  the  interest  of  one  party  as 
of  the  other  ;  but  that  would  be  an  answer  to  all  cases  in  which  trustees  have  made 
an  alienation  at  a  fixed  rent.  It  is  not  fitting  for  trustees  to  divest  themselves  of 
the  power  of  profiting  by  change  of  value.  The  process  of  events,  and  the  deprecia- 
tion of  money,  have  shown  the  improvidence  of  this  agreement ;  at  the  same  time, 
it  is  just  to  say,  that  these  principles  do  not  seem  to  have  been  acted  on  at  that 
early  period;  in  1670.  There  is  no  case  produced,  in  which  mere  improvidence, 
inferred  solely  from. the  extent  of  the  term,  was  held  sufficient  to  rescind  the 
[305]  alienation.  In  many  cases  in  Duke's  collection,  the  Court  has  acted  on  inadequacy 
of  value ;  in  none  on  mere  extent  of  term ;  where  the  alienation  appeared,  at  the 
time,  to  bp  a  provident  administration,  an  alienation  for  a  value  then  adequate, 
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the  prospective  possibility  that  it  might  become  inadequate,  does  not  appear,  at 
that  period,  to  have  had  the  effect  which  it  has  at  present.  Lord  Eldon,  in  1801, 
says,  that  he  can  find  no  precedent  for  regulation  of  the  judgment  of  the  Court, 
having  before  it  the  case  of  a  long  lease  of  a  charity  estate  (Attorney-General  v. 
Green,  6  Ves.  452),  and  in  a  subsequent  case  (Attorney-General  v.  Owen,  10  Ves. 
555),  although  he  states,  that  during  the  last  twenty-five  years  no  doubt  had  been 
entertained  on  that  point ;  yet  no  express  decision  was  produced,  that  a  lon^  term, 
without  reference  to  value,  is  an  improvident  alienation. 

I  mention  the  fact  to  show  that  these  trustees  might  not  know  that,  in  the 
judgment  of  the  law,  they  were  guilty  of  a  breach  of  trust ;  but  It  is  a  difierent 
thing  to  say,  whether  the  Court  can  retrospectively  give  validity  to  such  a  contract, 
and,  with  reference  to  modem  principles,  permit  it  to  remain  %  That  is  a  question 
of  considerable  difficulty  ;  but  whenever  it  can  properly  be  considered,  the  point 
will  not  be  merely,  whether  a  demise  of  tithes  for  a  thousand  years  at  a  fixed  rent 
is  a  good  administration  of  a  charity,  for  it  never  can  be  jast  to  consider  a  part  of 
a  contract  and  not  the  whole  :  in  examining  the  conduct  of  the  trustees,  and  deciding 
whether  this  was  a  provident  administration  of  the  property  of  the  charity,  the 
Court  must  advert  not  only  to  the  tithes,  but  to  the  glebe,  and,  as  far  as  it  can,  to 
all  the  circumstances. 

Length  of  time,  though  not  a  bar,  is  certainly  an  o1>{306]-8tacle  in  the  way  of 
setting  aside  a  contract  made  near  a  hundred  and  n%  years  ago,  and  acted  upon  ever 
since,  till  the  filing  oi  this  information.  It  creates  a  mfficulty  in  ascertaining  all  the 
circumstances  under  which  the  agreement  was  made,  and  a  strong  case  is  required 
to  justify  the  interposition  of  equity  after  such  a  lapse  of  time,  at  the  instance  of 
one  of  the  parties,  who  may  have  enjoyed  all  the  benefit  of  the  contract  for  perhaps 
the  whole,  or  a  great  part,  of  the  interval,  and  who  never  could  have  been  compelled, 
at  the  instance  of  the  other  party,  to  relinquish  it,  when,  from  an  alteration  in  the 
relative  value  of  money,  the  agreement  has  become  disadvantageous  to  him.  It 
is  additionally  difficult,  in  such  a  case,  partially  to  set  aside  the  contract,  leaving  the 
charity  still  to  enjoy  all  the  benefits  of  the  other  part  of  the  transaction ;  and  yet 
the  information  neither  seeks,  nor  is  properly  framed,  nor  has  the  necessary  parties, 
for  a  complete  rescission  ot  the  whole  agreement,  and  a  restitution  of  both  parties 
to  their  original  rights,  as  they  stood  antecedent  to  the  formation  of  it. 

But  I  am  not  now  required  to  decide  these  questicms,  and  must  not  overlook 
the  main  feature  of  the  case,  that  the  contract  was  brought  under  the  view  of  a  court 
of  justice,  before  it  is  executed.    It  is  necessary  to  consider  that  proceeding. 

The  suit  was  instituted  by  Warren  against  the  persons  who  had  entered  into 
the  contract,  with  the  addition  of  the  overseers  of  the  poor,  and  all  other  parties 
interested.  Was  there  any  omission  fairly  to  disclose  to  the  Court  the  nature  of 
the  contract  1  Was  the  Court  fully  possessed  of  what  constituted  the  objection, 
namely,  the  length  of  time  and  the  fixed  rent  1  These  are  prominently  stated  in 
the  pleadings,  and  there  needed  no  [307]  reference  to  the  Master  to  ascertain  the 
fact  of  the  agreement,  to  let  the  tithes  belonging  to  the  charity  at  £60  a-year  for 
a  thousand  years ;  the  trustees  submit  to  act  under  the  authority  of  the  Court ; 
it  was  stated,  that  such  an  agreement  had  been  made  by  their  tenant,  but  was 
not  binding  on  them,  and  intended  to  be  binding  or  not  as  they  approved ;  by 
their  answer,  they  submit  to  the  judgment  of  the  Court  how  far  the  agreement 
should  be  performed.  The  Court,  on  debate  and  hearing  what  could  be  alleged, 
declared  that  it  ought  to  be  performed,  and  that  the  trustees  should  be  protected 
in  the  performance.  What  could  the  trustees  do  after  this  decree  was  pronounced  1 
Could  they  refuse  to  execute  the  deeds  in  conformity  to  the  decree,  when  ordered 
by  the  Court  to  execute  and  convey,  and  protected  by  it  1  Am  I  to  assume,  that 
the  Court  lent  itself  as  ancillary  to  a  fraud  and  breach  of  trust  1  If  there  were  a 
breach  of  trust,  it  was  committed  by  the  Court,  which,  with  perfect  knowledge 
of  what  constitutes  the  alleged  breach  of  trust,  the  length  of  term,  and  fixed  amount 
of  rent,  ordered  the  agreement  to  be  carried  into  execution.  In  considering  the 
propriety  of  this  contract,  am  I  not  bound,  in  deference  to  the  Court,  to  suppose, 
that  it  was  satisfied  that  there  was  not  a  breach  of  trust ;  that  the  agz^eement  and 
the  decree  were  proper  1  I  miist  presume  omnia  rite  acta.  It  is  said,  that  the 
Court  did  not  direct  a  reference  to  the  Master,  to  see  whether  the  contract  was  for 
the  benefit  of  the  charity.   Was  such  a  reference  according  to  the  course  of  practice 
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at  that  time  1  If  the  contract  were  void  by  reason  of  its  duration,  no  circuxostance 
could  give  validity  to  it.  I  am  bound  to  suppose,  that  the  Court  was  satisfied 
on  these  points  before  it  pronounced  the  decree.  Three  years  after  the  decree, 
the  trustees  executed  the  agreement.  The  queation  here  will  be  not  a  mere  abstract 
question,  whether  trustees  [308]  can,  in  any  case,  alien  or  demise  for  a  long  term, 
but  whether  alienation  with  the  knowledge  and  under  the  decree  of  the  Court, 
can  by  a  succeeding  Court  be  pronounced  a  breach  of  trust  t  That  is  quite  a  new 
feature  in  the  case,  and  if,  in  modern  times,  trustees  constantly  alien  wnen  proper 
means  have  been  employed  to  ascertain  that  it  is  beneficial  to  the  charity ;  why  are 
we  to  presume  here,  that  the  Court  did  not  take  measures  to  inquire  whether  this 
alienation  was  for  the  benefit  of  the  objects  of  the  trust  1  Admitting  that  the 
Court  was  mistaken,  was  there  a  breach  of  trust  in  the  trustees  1  When  the  Court 
orders  a  conveyance,  is  that  a  mere  nullity  1 

_  It  is  said,  that  the  proceeding  on  the  face  of  it  is  a  fraud.  Fraud  is  aliud  actum 
aliud  simulatum,  concealment,  pretended  hostility.  Here  the  parties  state  openly, 
that  they  approve  the  contract,  specify  its  terms,  and  submit  it  to  the  Court.  This 
is  an  agreement  for  a  long  term,  and  at  a  fixed  rent,  but  executed  under  the  sanction 
of  the  Court ;  and  it  must  always  be  considered  with  reference  to  that  circum- 
stance, a  most  im^rtant  circumstance  whenever  the  question  comes  to  be  decided. 
Without  anticipating  the  decision,  I  think  that  there  will  be  great  difficulty.  It 
must  be  remember^,  that  this  is  not  the  case  of  mere  alienation,  but  of  trustees 
calling  for  the  aid  and  sanction  of  a  Court  to  guide  them,  and  what  they  do  is  the 
act  of  the  Court.  It  seems  difficult  to  give  to  such  a  transaction  the  character  of 
a  fraud,  or  breach  of  trust ;  and  it  is  on  that  ground  only,  that  the  legal  right  can 
be  qualified  in  equity. 

Whether  the  rule  is  so  imperative,  that  to  alienation  for  so  extensive  a  term 
no  circumstance  can  give  vali^^309]-dity,  no  length  of  time,  no  acquiescence,  no 
sanction  of  a  Court,  but  that  it  is  a  manifest  breach  of  trust  in  the  Court  and  all 
parties  concerned,  is  a  question  on  which  I  express  no  opinion,  because  it  seems 
to  me,  that  the  case  is  not  now  in  a  shape  in  which  it  is  possible  to  form  a  decision. 
The  proceedings  in  the  former  suit  are  wholly  omitted  in  the  information.  Is  the 
Court  to  investigate  this  transaction,  without  having  put  in  issue  that  which 
constitutes  the  most  important  circumstance  for  establishing  its  validity  1  This 
information  attempts  to  set  aside  a  decree,  without  putting  it  in  issue ;  praying 
that  the  lease  may  be  cancelled  without  naming  a  decree  under  which  it  was  executed. 
It  is  said  that  the  suit  was  fraudulent.  Those  who  impeach  it  must  put  it  in  issue, 
and  state  from  what  its  invalidity  arises.  Is  the  Court  to  annul  a  decree  for  fraud, 
without  the  statement  of  a  single  circumstance  of  fraud  ?  Was  any  case  ever  heard 
of,  in  which,  after  a  solemn  decree  directly  on  the  very  subject,  with  jurisdiction 
to  bmd  the  inheritance,  with  parties  to  be  bound,  and  binding  it  in  express  terms 
to  the  full  extent  of  the  interest,  another  Court,  at  the  distance  of  a  century  and 
a  half,  determined  the  contrary  1  One  judgment  confirming,  the  other  annulling, 
the  same  contract ;  two  inconsistent  determinations  on  the  records  of  the  same 
court ;  the  first  decree,  commanding  the  trustees  to  execute  the  contract,  and  the 
subsequent  decree,  without  the  least  notice  of  the  former,  declaring  the  contract 
void  Whether  the  decree  in  this  case  can  be  impeached  for  fraud  is  a  distinct 
question,  but  this  suit  does  not  seek  to  impeach  it. 

The  case  of  Hemsworth  Hospital  cannot  assist  the  present  information.  The 
history  of  the  proceedings  in  that  case  is  given  in  Watson  v.  The  Master,  <fc,,  of 
Hems\Z\{Si-itorth  Hospital  (14  Vcs.  324) ;  and  it  appears,  that  the  hospital  was 
restrained  by  its  constitution  from  granting  leases  for  more  than  twenty-one  years  ; 
and  all  the  decrees  proceeded  on  that  foundation. 

It  is  then  said,  that  the  Attorney-General  was  not  a  party,  uad  that  an  iuformii- 
tion  in  behalf  of  a  charity  is  not  to  be  dismissed  for  defect  of  form.  To  a  certain 
extent  that  doctrine  is  well  founded ;  the  Court  will  grant  relief  according  to  the 
case  made,  as  it  appears  on  the  whole  recoid :  but  what  appears  on  this  record  ? 
That  there  was  a  decree,  in  1670,  approving  the  agreement,  and  directing  its  execu- 
tion ;  but  no  suggestion  of  fraud  ;  that  allegation  is  extrinsic  to  the  record.  All 
the  cases  show,  that  the  Court  is  careful  not  to  do  injury  to  defendants,  by  overlook- 
ing error  in  form.  Would  no  injury  be  done  here  I  The  information  denotes 
no  intention  \n  attack  the  dwree  ;  and  nan  the  Court  permit  the  Attorney-General 
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to  raise  a  question  id  argument  not  put  in  issue  in  the  pleadings  t  The  record 
pieeents  nothing  to  impeach  the  decree,  the  information  not  touching,  or  affecting 
to  touch  it ;  there  is,  therefore,  a  subsisting  decree  on  the  very  point ;  how  can 
the  Court  over-rule  it  without  at  least  putting  it  in  issue  1  Ihe  counsel  for  the 
information  insist,  that  this  was  done  in  Tlie  AUontey-General  y.  CholmUy,(3)  and 
other  instances.  Certainly,  decrees  in  cases  of  ecclesiastical  rectors  have  not  pre- 
vailed against  objections  in  modem  times ;  but  an  ecclesiastical  rector  cannot, 
since  the  disabling  statutes,  even  with  the  consent  of  the  patron  and  ordinary, 
grant  a  lease  for  more  than  three  lives ;  such  leases,  and  all  judgments  intended 
to  support  them  (stat.  43  Eliz.  c.  9,  s.  8),  are  expressly  declared  void.  That  is  not 
the  case  with  trustees  of  a  charity  ;  they  have  [311]  the  legal  fee,  not  an  estate  for 
life  like  an  ecclesiastical  rector ;  whether  beneficial  or  not  beneficial,  whether  for 
the  interest  of  the  church  or  not,  his  contract,  exceeding  twenty-one  years,  is  void 
by  statute,  as  against  his  successors.  No  decree,  therefore,  could  give  validity  to 
it  beyond  the  interest  of  the  parties.  In  The  Attorney-General  v.  ChdvUey,  the 
agreement  and  the  decree  bound  the  party,  but  not  his  successors,  and.  with  respect 
to  them,  was  void  on  every  principle  of  law.  In  that  case  the  information  impeached 
the  validity  of  the  decree,  and  prayed  that  it  might  be  set  aside.  The  whole  merits 
of  that  decree  were  in  issue,  and  the  Defendant  was  apprised  that  the  Plaintiff  soi^ht 
to  impeach  it ;  but  the  case  fails,  in  application  to  the  present,  because  it  is  impossible 
for  any  Court  to  give  validity  to  a  contract  contrary  to  an  act  of  Parliament,  while 
a  contract  like  this  may  be  established  by  judicial  authority.  A  lease  for  150  years 
by  an  ecclesiastical  rector,  would  be  as  void  after  the  decree  as  without  it. 

In  this  case  the  decree  was  not  made,  like  the  decree  in  The  Attorney-General 
V.  Cholmley,  in  confirmation  of  the  agreement ;  but  expressly  directed  the  perform- 
ance of  it,  by  the  trustees,  who  were  not  previously  bound  by  it,  after  the  trustees 
and  the  other  parties  had  transferred  to  the  Court  the  responsibility,  and  had  prlayedt 
what  they  obtained,  the  sanction  and  indemnity  of  the  Court. 

As  to  the  Attorney-General  not  being  a  party,  he  has  no  interebt :  his  office  is, 
to  see  that  those  who  have  the  legal  estate  duly  administer  the  property  ;  but  he 
would  be  no  party  to  a  conveyance,  the  legal  fee  being  in  the  trustees,  who  are  com- 
petent to  convey.  It  is  not  necessary  that  the  Attorney-General  should  be  a  party 
to  a  contract  on  this  subject.  It  would,  indeed,  have  been  [312]  more  fit  had  he 
been  a  party  to  the  suit ;  but  if  not,  is  the  decree  a  nullity,  and  to  be  totally  laid 
aside,  the  information  not  seeking  to  impeach  it  on  that  ground  1  If  the  informa- 
tion impeached  the  decree  for  want  of  proper  parties  to  represent  those  interested, 
such  a  charge  might  require  an  answer  from  the  Defendant,  and  inquiries  how  the 
decree  could  be  sustained  ;  but  the  difficulty  here  is,  supposing  every  fact  in  favor 
of  the  trustees,  to  overthrow  a  positive  decree,  not  impeached  by  the  record,  and 
pronounced  directly  on  the  contract.  It  seems  impossible  to  sustain  the  informa- 
tion as  at  present  named. 

July  30.  The  Master  of  (he  BoUs  [Sir  Thomas  Plumer]  intimated,  that  he 
retains  the  opinion  which  be  had  expressed  on  the  hearing. 

Bill  dismissed  without  costs. 

Keg.  Lib.  A.  1817,  fol.  2124. 

(1)  The  counsel  here  cited  the  following  passage  from  the  argument  of  the 
Solicitor-General  Wedderburne,  on  the  Duchess  of  Kingston's  trial  : — "  A  sentence 
obtained  by  fraud  and  collusion,  is  no  sentence.  What  is  a  sentence  t  It  is  not 
an  instrument  with  a  bit  of  wax  and  seal  of  a  court  put  to  it ;  it  is  not  an  instrument 
with  the  signature  of  a  person  calling  himself  a  register  ;  it  is  not  Such  a  quantity 
of  ink  bestowed  upon  such  a  quantity  of  stamped  paper.  A  sentence  is  a  judicial 
determination  of  a  cause  agitated  between  reu  parties,  upon  which  a  real  interest 
has  been  settled  ;  in  order  to  make  a  sentence,  there  must  be  a  real  interest,  a  real 
argument,  a  real  prosecution,  a  real  defence,  a  real  decision.  Of  all  these  requisites, 
not  one  takes  place  in  the  case  of  a  fraudulent  and  collusive  suit :  there  is  no  jud^ ; 
but  a  person  invested  with  the  ensigns  of  a  judicial  office,  is  misemployed  in  listening 
to  a  fictitious  cause  proposed  to  him  ;  there  is  no  party  litigating,  there  is  no  party 
defendant,  no  real  interest  brought  into  question,  and,  to  use  the  words  of  a  very 
sensible  civilian  on  this  point :  Fabvla,  non  judicium^  hoc  est ;  in  seena,  non  in 
foro,  res  agitvr."   20  Hovell'n  vStato  Trials,  478,  479. 
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(2)  Blaekston  t.  The  HospiUU  of  Hemsworih,  Duke,  49 ;  see  a  farther  account 
of  the  case  in  Watson  t.  Hinaworth  Hospital^  2  Yem.  596.  Watton  v.  The  Master^ 
dhc,  of  Hemsworth  Hospital,  14  Ves.  324. 

(3)  Amb.  510 ;  3  Bum's  E.  L.  439 ;  3  Gwill.  914 ;  2  Eden,  304  ;  7  Bro.  P.  0. 
ed.  Toml.  34,  and  see  /one*  v.  Snow,  3  Gwi/Z.  1199.  CaHwright  v.  Cdton,  4 
Wood.  88. 

(4)  "  His  Lordship  doth  order  that  the  relator's  information  do  stand  dismissed 
out  of  this  Court,  as  against  the  Defendant  the  Lord  Bishop  of  Lincoln,  with  costs, 
to  be  taxed,  &c.,  and  doth  order  and  decree,  that  it  be  referred  to  the  said  Master, 
to  take  an  account  of  the  value  of  the  tithes  which  have  accrued,  arisen,  and  renewed, 
upon  the  soTeral  estates  in  the  poasessbn  of  the  several  Defendants,  from  theitime 
of  filing  the  said  information ;  vith  directions  for  taking  the  accounts  and  costs. 
Beg.  Lib.  A.  1764,  fol.  631. 

[313]  Abchibald  Kennkdt  and  Hannah  £leanora  Kennedy,  Infants,  by  Usobge 
BOBINSON,  their  next  Friend,  Plaintiffs ;  Archibald  Earl  of  Cassillis,  Archi- 
bald Lord  Kennedy  and  Eleanor  his  Wife,  Jaues  Farquhar,  George  Hibbebt, 
and  John  Innis,  and  Hannah  Allardyce  {out  of  the  jurisdiction),  and  the 
Governor  and  Company  of  the  Bank  of  England,  Defendants.   July  15,  [1818J. 

Injunction  to  rratrain  proeeedings  in  the  Court  of  Session  in  Scotland,  dissolved 

under  the  circumstances. 

The  bill  stated  a  deed  of  nomination  dated  14th.  July  1800,  aecuted  by  Alexander 
AUardyce  of  Dunnottar,  in  the  county  of  Kincardine,  nominating  his  wife,  Hannah 

Allardyce,  his  brother,  James  Allardyce,  since  deceased,  James  Farquhar,  George 
Hibbert,  and  John  Innis,  and  the  survivor,  tutors  and  curators  to  his  daughter, 
Elearior,  during  her  minority,  and  that  Alexander  Allardyce  having  died  in  Novemher 
1801,  his  daughter  £/«anor  being  an  infant,  leaving  real  estates  at  Dunnottar,  and 
personal  estate,  consisting,  principally,  of  £30,000  stock  of  the  Bank  of  England, 
the  tutors  and  curatora  proved  the  deed  of  nomination  or  testamentary  writing  in 
the  prerogative  court  of  the  Archbishop  of  Canterbury,  and  the  bank  stock  was 
transferred  into  their  names. 

The  bill  then  stated,  that  some  part  of  the  personal  estate  had  been  invested  in 
the  purchase  of  real  estates,  and  that,  at  the  time  of  filing  the  bill,  there  remained 
Btmoing  in  the  names  of  the  four  surviving  curators,  £15,300  bulk  stock ;  a  farther 
ram  of  £3825  like  stock,  arising  from  dividends  accrued  due  on  the  former,  since 
Bkanor  Allardyce  attained  the  age  of  twenty-one,  standing  in  the  name  of  Alexander 
AUardyce. 

[314]  The  bill  farther  stated,  that  about  the  end  of  the  year  1813,  the  Defendant, 
Lord  Kennedy,  eldest  son  of  the  Defendant,  the  Earl  of  Cassillis,  then  nineteen 
years  of  age,  paid  his  addresses  to  Eleanor  Allardyce,  then  about  seventeen  ;  that 
after  some  proposals  between  Lord  Allotpay,  as  the  friend  of  the  Earl  of  Cassillis, 
and  Innis,  to  which  the  Earl  refused  to  accede,  the  curators  prepared  a  memor- 
mdnm,  dated  the  17th  of  March  1814,  containing  distinct  proposal  relative  to  the 
terms  of  the  settlements,  to  be  executed  previous  to  the  marriage,  which,  having 
been  approved  by  Eleanor  Allardyce,  was  delivered  to  the  Earl  of  Cassillis,  who, 
on  the  25th  of  March,  handed  over  to  Farquhar  a  paper,  in  His  own  hand-writing, 
stating  objections  to  several  of  the  articles ;  that  the  EUtrl  afterwards  proposed 
certain  modifications,  to  which  three  of  the  curators,  then  in  London,  acceded  ; 
but,  on  the  6th  of  April,  the  Earl  intimated  that  he  had  some  objections,  and,  on 
the  9th  of  April,  addressed  a  letter  to  Farquhar,  a  part  of  which  was  in  the  following 
words :  "  Upon  delivery  of  your  propositions,  matters  to  me  wore  so  unfavourable 
an  aspect,  and  being  determined  as  to  my  line,  in  so  far  as  I  comprehend  the  pro- 
poaitions,  I  immediately  sent  for  Lord  Kennedy,  delivered  to  him  the  whole  of  the 
papers  or  copies,  and  desired  that  he  would  himself  go  and  talk  over  the  matter 
vith  Miss  Allardyce  herself.  I  presume  he  is  at  Dun,  or  Dunnottar,  about  this  time. 
I  Bee  no  probability  of  my  doing  any  good." 

The  bill,  alleging  that  the  Earl  of  Cassillis  had  formed  a  design,  that  Lord 
Kntnedy  should  many  Miss  AUardyce,  without  any  settlement  being  previously 
executed,  further  stated,  that  Jjord  Kennedy,  on  his  nrrival  at  Dim,  where  Mrs.  and 
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Miss  Allardyce  were  then  resident,  represented  to  them,  that  Farquhar,  Hibbert, 
and  /nnu,  liad  proposed  terms  to  the  £arl  to  which  he  had  decliu-[31^^  to  aecede, 
but  had  laid  before  the  curators  his  final  propositions,  on  the  basis  of  vmoh  he  wished 
settlements  to  be  prepared,  and  Lord  Kennedy  produced  what  he  alleged  to  be  a 
copy  of  such  final  propositions  (the  bill  charging,  that  no  such  final  proposittoni 
were  ever  sent  by  the  Earl  to  the  curators),  and  obtained  the  consent  of  Miss  Allar- 
dyce and  her  mother  thereto,  assuring  them,  as  he  was  authorised  and  instructed 
by  the  Earl,  that  settlements  should  be  prepared,  and  were  then  in  preparation, 
according  to  the  terms  of  those  propositions  ;  that,  in  the  faith  that  proper  settle- 
ments would  be  executed  on  the  1st  of  May  1814,  Miss  Allardyce,  without  the 
concurrence  of  her  curators,  married  Lord  Kmnedyy  and  that  no  settlement  of  her 
property  had  yet  been  executed. 

The  bill,  submitting  that  the  curators  ought  not  to  transfer  the  £16,300  bank 
stock,  or  to  part  with  any  of  the  property  vefled  in  them  by  the  deed  of  nomination, 
until  a  settlement  thereof  had  been  made,  in  pursuance  of  the  a^^reement,  further 
stated,  that  Mrs.  Allardyce,  Farquhar,  and  Hibbert,  intended  to  jom  in  a  transfer  of 
the  stock,  and,  altogether  to  divest  themselves  of  the  trusts  reposed  in  them  by  the 
deed  of  nomination  ;  and,  that  Innis,  having  declined  joining  in  such  transfer,  or 
otherwise  divesting  himself  of  the  trust.  Lord  and  L&dy  Kennedy,  in  November  1817, 
caused  a  summons  of  the  Court  of  Session,  in  Scotland,  to  be  executed,  and  levied 
upon  him,  concluding,  that  Innts  ought  to  be  ordained  and  decreed  to  deliver  to 
Lady  Kennedy  powers  of  attorney,  to  enable  the  Bank  of  England  to  transfer  into 
her  name,  that  part  of  the  bank  stock  which  belonged  to  her,  and  to  execute  and 
deliver  all  nec^aary  convevances  and  dispositions  of  her  lands,  and  other  estates 
and  effects,  or,  in  case  he  should  decline  so  to  do,  that  he  should  be  decr6ed  to  pay 
to  the  pursuers  £100,000,  as  the  value  of  the  stock  and  lands. 

[316]  The  bill  prayed,  that  the  Earl  of  Cassillis,  and  Lord  and  Lady  Kennedy^ 
mi^t  be  decreed  to  execute  settlements,  in  conformity  with  the  memorandum  or 
proposals  of  the  17th  of  March  1814,  subject  to  the  modifications  before  mentioned, 
or  on  the  terms  of  the  final  propositions  alleged,  by  the  Earl  of  Cassillis,  to  have  been 
laid  before  the  curators,  and,  to  that  end,  that  the  Earl  andLordX'enn^dy  might  make 
discovery  of  such  proposals,  and  that  all  necessary  directions  might  be  given  for 
efiectuating  the  said  purposes ;  and  that,  in  the  mean  time.  Lord  and  Lady  Kennedy 
might  be  restrained,  by  injunction,  from  proceeding  in  the  aumm<m8,  or  to  an  action 
in  the  Court  of  Session,  or  from  commencing  or  prosecuting  any  action  or  suit  at 
law,  or  otherwise,  i^ainst  Innis,  in  respect  to  any  of  the  mattera  aforesaid,  and  that 
the  Governor  and  Company  of  the  Bank  of  England  might  also  be  restrained  from 
making  any  transfer  (rf  the  sums  of  £15,000  and  £3825,  or  any  part  thereof,  without 
the  order  of  the  Court. 

In  the  December  1817,  the  Plaintiffs,  on  an  afhdavit  of  Innis,  verifying  the 
allegations  of  the  bill,  moved  that  the  Defendants,  Lord  and  Lady  Kennedy,  might 
be  restrained  by  injunction  "  from  proceeding  in  the  said  summons,  or  to  an  action 
or  suit  at  law,  or  otherwise,  against  the  said  John  Innis,  in  respect  to  any  of  the 
matters  aforesaid,  and  that  the  Governor  and  Company  of  the  Bank  of  England 
might  also  be  restrained  from  making  any  transfer  of  the  said  two  several  sums  of 
£15,300,  and  £3825.  or  any  part  or  portion  thereof,  without  the  order  and  direction 
of  this  Court ;  which,  upon  hearing  the  said  affidavit  and  the  six  clerks'  certificate 
read,  is  ordered  accordingly,  until  the  Defendants  shall  appear  to,  and  fully  answer, 
the  Plaintiffs'  bill,  or  this  Court  make  other  order  to  the  contrarv." 

Reg.  Lib.  A.  1817,  fol.  134.   17th  December  1817. 

[317]  'I'be  answer  of  the  Earl  of  Cassillis  expressed  a  beUef  that  none  of  the 
curators  had  consented  to  the  modifications  of  their  proposals  suggested  by  him, 
and  stated,  that  they  afterwards  made  new  proposals,  materially  different  from  the 
modified  proposals ;  and  that  the  Earl  rejected  their  propositions,  and  thereby 
ended  all  communication  with  them ;  denied  a  design,  that  Lord  Kennedy  should 
marry  Miss  Allardyce,  without  any  previous  settlement ;  and  stated,  that  the  Earl 
communicated  to  Lord  Kennedy  his  final  proposals,  and  advised  him  to  submit  them 
to  Miss  Af^artiyctf  and  her  mother ;  and  that,  as  he  believed.  Lord  Kennedy  assured 
Miss  Allardyce,  that  settlements  should  be  prepared  in  conformity  to  them,  an 
assurance  which  he  was  authorised  by  the  Earl  to  make.  The  answer  farther  stated, 
thnt  a  settlement  had  been  executed  on  the  28th  of  November  1814.  between  I*oni 
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JBCenntd^j  vith  the  consent  <rf  the  Earl  on  the  one  part,  and  Lady  Kennedy  on  the 
other  part,  die  particulars  of  which  were  set  forth,  and  which  the  Bar!  beueved  to 
be  in  oxaet  ooniormity  to  the  propositions  made  by  him  to  the  guardians, 
l^e  answer  of  Lord  aad  Lady  Kennedy  was  to  the  same  efiect. 
July  15.   On  this  day  a  motion  was  made  to  dissolve  the  injunction. 
Sir  Samuel  BomiUy  and  Mr.  Abercromby  for  Lord  and  Lady  Kennedy,  and  Mr. 
Pemberton  for  the  Earl  of  CassUlis,  in  support  of  the  motion. 

The  merits  of  the  case  are  not  now  in  question,  but  it  may  be  useful  for  the  Court 
to  understand,  that  the  ao{3l8]-tion  in  the  Court  of  Session  is  designed  to  compel, 
not  merely  a  transfer  of  the  bulk  stock,  but  wdl  account  of  Mr.  /nnis*« 
transactions  as  trustee. 

On  BQueral  principles,  this  injunction  cannot  be  sustained.  The  Court  of  Session 
ifl  an  independent  foreign  tribunal,  of  competent  junsdiotion,  subject  to  appeal  only, 
like  this  Court,  to  the  House  of  Lords.  The  parties  are  domiciled  in  Scotland  ;  the 
marriage  was  celebrated,  and  the  property,  as  far  as  it  has  locality,  is  situated  there. 
The  question  must  be  decided  by  the  law  of  Scotland.  The  action,  commenced 
in  the  Court  of  Session,  enables  that  Court  to  administer  complete  justice  among 
the  parties  ;  if  the  Defendant,  Innis,  has  a  good  defence,  he  may  there  avail  himself 
of  it ;  any  objection  to  the  settlement  may  be  there  considered.  This  Court  is  bound 
to  presume,  that  foreign  tribunals  will  proceed  regularly,  and  administer  the  justice 
of  the  case.  There  is  no  precedent  of  an  injunction  to  restrain  proceedings  in  an 
action  in  the  Court  of  Session.  Even  if  confined  to  the  tnuisfer  of  the  bank  stock, 
the  injunction  must  be  dissolved,  as  impeding  the  proceedings  of  a  tribunal  of  com- 
petent jurisdiction.  The  Court  of  Session  is  a  court  of  equity  ;  and  this  Court 
never  restrains  proceedings  in  courts  of  equity,  as  the  exchequer.  In  the  suit 
instituted  here,  Innis  cannot  be  com|>elled  to  account.  If  the  Court  of  Chancery, 
by  iniunctitm,  restrains  proceedings  m  the  Court  of  Session,  that  Court  may,  by 
intercUct,  restrain  proceedings  here,  and  the  party  will  be  unable  to  sue  in  either 
country.  An  article  of  the  act  of  Union  expressly  prohibits  such  an  interference 
with  the  jurisdiction  of  the  Court  of  Session ;  declaring,  "  that  no  causes  in  Scotland 
be  cognisable  by  the  Courts  of  Chancery,  Queen's  Bench,  Common  Fleas,  or  any 
other  Court  in  yfestmvnster  Hall ;  and  that  the  said  Courts,  or  any  other  of  the  like 
[319]  nature,  after  the  Union,  shall  have  no  power  to  cognosce,  review,  or  alter 
the  acts  or  sentences  of  the  judicatures  within  Scotland,  or  stop  the  execution  of 
the  same.   (5  Ann.  c.  8,  art.  19.) 

The  Lord  Chancellor  [Eldon].  The  case  presents  two  questions  ;  Ist,  Whether 
this  Court  has  jurisdiction  of  the  subject  in  dispute  1  2d,  Assumine  that,  whether 
it  can  interpose  to  restrain  another  Couit  which  has  jurisdiction  also  1  That  this 
Court  has  jurisdiction,  I  cannot  doubt ;  but  that  will  not  authorise  me  in  restraining 
another  Court  of  competent  jurisdiction. 

The  SdieUor-General  [GiSoid]  and  Mr.  CuUen,  for  the  Plaintiffs,  against  the 
motion. 

The  object  of  this  suit  is  to  prevent  Lord  Kennedy  obtaining  possession  of  the 
bank-stock  standing  in  the  name  of  the  curators,  without  executing  a  proper 
settlement. 

It  is  clear  that  this  Court  possesses  concurrent  jurisdiction.  At  the  period 
of  these  transactions,  Lord  CassUlis  was  resident  in  England,  the  agreement  was 
made  in  London,  and  part  of  the  property,  the  bank  stock,  is  here ;  the  curators 
obtained  possession  of  that  stodc  m  the  character  of  executors  in  England.  The 
Court  of  Session  has  no  power  to  restrain  the  bank  from  transferring  the  stock  ; 
and  that  important  object  of  the  present  suit  cannot  be  accomplished  by  the  suit 
in  Scotland.    During  six  months  tne  parties  have  acquiesced  in  the  injunction. 

Mr.  Hart,  for  the  Defendants  Farqukar,  Hibbert,  and  [320]  Innis,  submitted 
to  the  direction  of  the  Court.    Sir  Arthur  Piggott  for  the  Bank. 

The  Lord  Chancellor  [Eldon].  The  bill  is  filed  by  the  next  friend  of  two  infants, 
whom  it  represents  to  be  English  domiciled  infants,  against  Lord  CassUlis,  and 
Lord  and  Lady  Kennedy,  none  of  whom  it  treats  as  out  of  the  jurisdicticm,  not 
describing  them  as  English,  or  as  Scottish  domiciled  subjects ;  against  Farqtthar, 
against  Sibbert,  who  live  in  London,  against  Innis,  who  lives  in  Scotland,  no  one 
of  whom  is  charged  to  be  out  of  the  jurisdiction ;  the  only  person  so  described 
is  Mrs.  Allardyee.   The  bill  states  the  right  which  it  supposes  the  infanta  have  to 


Digitized  by  Googk 


638 


KEimBDY  V.  OASSXLUS  (eARL  OF) 


28WAH&SS1. 


a  settlement  for  their  benefit  (a  rigbt,  to  a  certain  extent,  unquestionable),  and  thus 
treating  the  parties  as  resident  in  England,  except  Mrs.  Aliardyce,  proceeds  to  atate 
the  agreement  made  with  respect  to  Scottish  property,  and  also  property,  which, 
if  it  cannot  be  denominated  Scottish,  or  EngUsn,  must  be  administered  by  persons 
not  subject  to  process  oiC  the  Court  of  Session,  namely,  the  Bank  of  £n«aM,  and 
alleges,  that  the  proceedings  in  the  Court  of  Session  were  fraudulent  and  coUuaiTe, 
between  the  principal  Defendant  and  others,  including  Innis,  in  whose  name  the 
stcck  stands. 

The  difficulties  in  the  case,  I  certainly  think,  are  not  provided  for  by  the  act 
of  union  ;  difficulties  arising  from  transactions  between  persons  resident  in  different 
parts  of  the  island.  We  have  a  Court  here  which  cannot  affect  persons  resident 
in  Scotland,  and  a  Court  there  which  cannot  afiect  persons  resident  here.  It  appeared 
to  me  right  to  grant  the  injunction,  on  the  allegation,  that  the  suit  in  SeoUamd 
was  collusive.  I  do  not  interfere  with  the  merits,  deciding  on  a  principle  which 
must  r^pilate  the  jurisdiction  of  the  Courts  with  regard  to  each  other. 

[321]  The  izqunction  has  been  c<m8trued  somewhat  too  largely  by  Sir  Samud 
EomUly ;  but  I  think  it  expressed  so  as  to  be  undwstood  to  go  much  farther  than 
the  Court  designed.  I  certainly  meant  to  go  no  farther  than  the  bank  stock  and 
purchased  eat&tes ;  the  stock  standing  in  the  Bank  of  England,  which  the  proceed- 
ings of  the  Court  in  Scotland  cannot  afiect»  and,  in  the  names  of  persons,  three 
or  four  of  whom  are  not  bound  to  give  effect  to  the  suit  in  ScoUand,  more  especially 
if  they  are  not  parties  to  it. 

The  suit  in  Scotland  is  of  this  kind.  Lord  and  Lady  Kennedy  bring  before 
the  Court  no  person  but  Innis,  and  state,  that  other  persons  (for  whom,  I  suppoae, 
Mr.  Bart  has  asked  instructions  how  to  act,  which  I  cannot  give  them)  have  been 
colluding  with  him,  and  divested  themselves  of  the  purchased  estates,  and  confine 
their  prayer  to  relieJf  against  Innis,  calling  on  him  to  account,  and  concur  in  execut- 
ing powers  of  attorney  and  making  conveyances.  Taking  the  Court  of  Session 
to  be  a  court  of  law  and  of  equity,  which  it  iB,(l)  yet,  whether  the  property  is  to 
be  administered  according  to  English  or  Scottish  notions  of  equity,  which,  in  many 
material  points,  differ,  must  depend,  when  the  cause  is  heard,  on  the  national  char- 
acter of  the  individuals,  and  the  character  of  the  property  which  the  decree  affects  ; 
and  it  mar  happen,  that  the  relief  given  in  the  Court  of  Session,  is  not  exactly  the 
same  as  that  given  here.  Supposing  a  bill  filed  in  the  Exchequer  against  aU  the 
trustees,  call-[322]-iug  on  them  to  convey  to  the  absolute  use  of  Lady  Kennedy, 
if  that  bill  were  dismissed,  the  decree  so  pronounced  would  not  be  such  that  the 
parties  could  have  the  benefit  of  it,  in  a  suit  instituted  to  protect  the  rights  of  the 
children.  There  might  therefore  be  two  suits  proceeding  in  this  country,  and  a 
dismission  of  a  bill  in  the  Court  ai  Exchequer,  wiEule  the  Court  of  Chancery  is  going 
on  to  give  relief  :  but  that  is  not  the  view  in  which  this  case  must  be  consi&red 
It  now  appears  that  the  suit  in  Scotland  is  bona  fidtt  snd  the  injunction  is  sought, 
not  against  the  persons  in  whose  name  this  bank  stock  stands,  but  against  the 
Court  of  Session,  which  never  can  be  made  effectual.  If  you  think  proper,  and  you 
are  entitled  to  aak  for  an  injunction  against  individuals,  that  suit  never  can  do 
you  harm.  I  say  nothing  on  the  merits.  The  other  trustees,  not  parties  in  the 
Court  of  Session,  are  parties  in  this  Court,  and  must  take  notice  of  what  passes 
here.  If  the^  choose,  in  case  Innis  is  ordered  by  the  Court  of  Session  to  transfer, 
to  act  in  conjunction  with  him,  it  may  be  proper  ;  but  you  might  move  to  restrain 
them  from  joining,  which  would  not  interfere  with  the  proceedings  in  that  Court ; 
but  that  must  be  by  injunction  against  the  Bank ;  for,  though  I  have  had  a  good 
deal  of  difficulty  in  saying  that  you  have  a  right  to  diwolve  the  injunction  against 
the  Bank,  who  are  not  amenable  to  the  jurisdiction  of  the  Court  of  Session,  yet, 
U  the  Plaintiffs  are  entitled  to  an  iniunction  against  the  Bank,  I  think  it  would 
be  more  properly  asked  in  a  suit  to  which  the  trustees  are  parties. 

The  act  of  union  is  sacred ;  but  I  doubt  how  it  is  possible  to  apply  the  article 
cited  to  a  case  in  which  justice  cannot  be  administered,  unless  the  courts  of  both 
countries  assist  the  parties.  It  is  true,  this  court  cannot  "  cognose,  review,  or  alter 
the  acts  "  of  the  Court  of  [323]  Session ;  but  it  will  be  difficult  to  do  justice,  unless 
the  courts  in  England  aid  the  courts  in  Scotland,  and  the  courts  in  Scotland  aid  the 
courts  in  England. 

The  injunction  must  be  dissolved ;  but  I  desire  it  to  be  understood,  tliat  the 
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dissolution  will  not  authorise  the  trustees,  not  parties  to  the  suit  in  Scotland,  to 
j<un  in  any  transfer  or  conveyance. 

"  Whweas,  by  an  order  made  the  I7th  day  of  Dece-mher  1817,  it  was  ordered, 
that  an  injunction  should  be  awarded  to  restrain  the  Defendant,  Archibald  Lord 
Kennedy,  and  Eleanor,  his  wife,  under  the  penalty  of  £100,000,  to  be  levied  upon 
their  lawful  goods  and  chattels,  from  proceeding  in  the  summons,  or  to  an  action 
in  the  Court  of  Session,  and  from  commencing  or  prosecuting  any  action  or  suit 
at  law  or  otherwise,  Ac."  (2  Swans.  316.)  "  His  Lordship  doth  order,  that  the 
said  injunction  do  stand  dissolved,  and  that  the  Fkintifis  do  pay  to  the  Defendants, 
the  Governor  and  Company  of  the  Bank  of  England,  their  costs  of  this  application 
to  be  taxed,  Ac." 

Reg.  Lib.  A.  1817,  fol  1617.(2) 

(1)  The  Court  of  Session  may  proceed  as  a  court  of  equity  by  the  rules  ai 
conscience,  in  abating  the  rigor  of  law,  and  giving  aid,  in  pxoper  cases,  to  such  as  in 
a  court  <a  law  can  have  no  remedy  ;  and  this  powra  is  inherent  in  the  supreme 
court  of  every  country,  where  separate  courts  are  not  established  for  law,  and  for 
equity."    Erskine,  Principles  of  the  Law  of  Scotland,  h.  i.  tit.  3,  p.  29. 

(2)  An  injunction  to  restrain  proceedings  in  the  Court  of  Session  was  granted 
in  Wharton  v.  May,  5  Ves.  27,  see  p.  71  ;  and  recently  in  Bushhy  v.  Cloves,  5  Madd, 
297  ;  and  see  Lord  Portland's  case,  and  Grey  v.  The  Duke  of  Hamilton,  cited  Eden 
on  Injunctions,  p.  142  ;  but  in  Lowe  v.  Barker,  1  Ca.  in  Cha.  67;  Nels.  103; 
2  Freem.  125,  an  injunction  to  restrain  proceedings  in  a  foreign  court,  was,  after 
^reat  consideration,  refused.  A  suitor  here,  proceeding  for  the  same  matter 
in  a  foreign  court,  will  be  compelled  to  elect  between  the  two  jurisdictions,'  Pieters 
V.  Thompson^  Coop.  294. 

The  following  cases,  illuBtrative  tst  the  doctrine  discussed  in  Kennedy  v.  Lvrd 
GassUlis,  are  extracted  from  Iiord  Nottingham's  MSS. 

"  21st  February,  28  Car.  2,  1675-6,  Sir  George  Carteret  v.  [324]  Sir  William 
Petty.  The  bill  set  forth,  that  the  Defendant  had  bargained  and  sold  to  the  Plaintiff, 
a  moiety  of  certain  lands  in  Ireland,  and  that  he  did  there  cut  down  the  woods, 
and  commit  other  waste,  and  so  prayed  an  account,  and  a  partition  :  the  Defendant 
demurred,  because  the  freehold  and  inheritance  of  lands  in  Ireland  ought  not  to 
be  settled  here.  J  ordered  him  to  answer  as  to  the  account,  but  allowed  the  demurrer 
as  to  the  partition ;  for  wheresoever  the  Defendant  may,  by  personal  coercion,  be 
compelled  to  perform  the  act  decreed,  there  after  answer  put  in,  the  Court  shall 
proceed  to  a  decree  though  the  Defendant  be  in  Irdand,  and  rely  upon  the  justice 
of  the  King  to  compel  him  to  be  sent  for  over,  to  yield  obedience,  as  was  done  in 
Aldennan  Preston's  case  of  Dublin,  and  advised  to  be  done  by  the  council  table, 
in  the  Earl  (rf  Thomond's  case ;  for,  otherwise  there  must  he  a  failure  of  justice ; 
because,  in  Ireland  they  are  not  bound  to  ^ecute  the  decrees  of  England,  upon  a 
bill  there  preferred  to  have  such  execution,  as  was  lately  resolved  in  Ireland,  and 
very  justly,  in  the  case  of  one  Savage,  and  since  in  the  case  of  the  Earl  of  Thomond. 
And  so  it  was  resolved  long  since  at  the  common  law,  that  if  a  man  be  outlawed  in 
En^la/nd,  and  flee  into  Ireland,  no  capias  uUagalum  can  follow  him  thither  ;  of 
which  see  some  ancient  records  in  my  manuscripts  of  Mr.  Noy's  Collection,  fol. 
And  if  it  be  said  the  Plaintiff  may  go  over  into  Ireland  and  exhibit  a  new  original 
bill  i^ainst  the  man  there,  it  is  equal  to  a  failure  of  justice  ;  for  by  that  time  the 
case  IS  well  advanced  there,  the  man  may  flee  again  out  of  Ireland  into  England 
or  SeoUandf  so  that  there  can  never  be  any  certain  justice,  but  in  the  absolute  power 
ci  the  King,  which  can  bring  all  his  subjects  into  the  proper  place  where  l^ey  ought 
to  render  reason.  But  all  this  is  to  be  understood  of  such  cases  where  the  imprison- 
ment  of  the  person  is  the  most  proper  means  to  effect  that  which  is  decreed  to  be 
done,  vii,  the  payment  of^money,  making  a  conveyance,  or  the  like.  But  where 
no  obedience  of  the  person  imprisoned,  or  any  act  of  his,  can  sufSciently  execute 
such  a  decree,  there  it  is  in  vain  to  hold  such  a  plea  ;  and  that  is  this  case  :  For, 
to  a  partition  in  Chancery  it  is  necessary  to  award  a  commission  to  some  neigh- 
bouring justices  to  divide  the  lands ;  if  they  refuse,  there  lies  an  attachment  against 
them  for  such  refusal ;  if  they  execute  the  commia{325]-8ion  and  return  it,  then  there 
<night  to  be  a  decree,  tiiat  the  lands  be  aoeordiDgly  conveyed,  and  that,  till  a  con- 
veyance, they  may  he  so  enjoyed ;  the  consequence  thereof  is  a  sequestration. 
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and  an  injunction  for  the  possession,  and  a  writ  of  assistance  to  the  sheriff :  none 
of  all  which  can  be  awarded  into  Irdand,  nor  supplied  hy  the  obedience  of  the  person 
imprisoned  here.  So  far  the  demurrer  is  good.  (Carfwright  t.  Pettut,  2  Ca,  in 
Gha.  2U.) 

"  January  2Sth,  30  Car.  2, 1678-9,  Gold  v.  Canham.  The  PiaintifE  had  received 
some  money  by  bill  of  exchange,  which  belonged  to  the  Defendant,  but  detained 
it  in  his  hands  upon  pretence  of  some  accounts  between  them,  and  being  sued  at 
law,  exhibited  his  bill  in  this  court  to  stay  that  suit ;  and  because  Canham  was 
supposed  to  be  insolvent,  ergo,  for  want  of  other  security,  the  money  in  question 
was  brought  into  court,  to  abide  the  event  of  the  cause  at  hearing  :  and  now  the 
scope  of  the  Plaintiff's  bill  appeared  to  be  a  prayer  of  relief,  upon  an  agreement 
made  at  the  determination  of  a  co-partnership  ;  for  the  Plaintiff,  being  at  Leghorn, 
had  entered  into  a  co-partnership  with  Lee  and  Canham  in  thirds,  and  being  desirous 
to  break  off,  it  was  agreed  that  27,000  pieces  of  eight  should  be  paid  to  the  Plaintiff, 
which  was  done ;  and  further,  that  the  PlaintiiT  sliould  be  indemnified  from  any 
trouble  which  might  happen  to  him,  by  reason  of  that  co-partnership ;  and,  in 
1664,  an  instrument  was  drawn,  and  sealed  accordingly.  After  this,  the  Plaintiff 
entered  into  a  new  co-partnership  with  James  Gold  and  JoAn  G^o^^,  and  was  forced, 
by  sentence  of  the  Court  at  Florence,  to  pay  custom  to  the  Great  Duke,  for  goods 
imported  during  the  time  of  the  former  co-partnership,  and  is  also  sued  there,  at 
this  time,  by  Mico,  for  a  debt  due  from  that  co-partner^ip,  where  the  cause  is  still 
depending.  To  which  the  Defendant  said,  that  there  were  no  customs  due  to  the 
Duke  of  Florence  after  seven  years,  and  that  Mica's  pretences  were  groundless, 
and  that  there  had  been  a  reference  of  all  differences  to  arbitrators,  before  whom 
the  matter  of  the  customs  was  not  stood  upon.  Cw.  1,  Let  the  Plaintiff  receive  back 
so  much  of  the  mone>  brought  into  Court  as  may  be  adequate  to  the  [326]  sum  paid 
on  the  sentence  for  custom,  the  justice  whereof  is  not  examinable  here.  2,  Let 
the  Defendant  take  the  rest,  subject  to  the  covenants  of  saving  the  Plaintiff  harmless 
against  Mico^  <£c.   {Gdd  v.  CanAam,  1  Ca,  in  Cha.  311.) 

"  June  10,  30  Car.  2,  1678.  Mr.  Cottington  presented  a  petition  to  the  Lords  in 
Parliament,  praying  to  be  relieved  against  a  sentence  given  by  the  delegates  in  a 
matrimonial  cause,  wherein  they  adjudged,  as  the  Court  of  the  Arches  had  done 
before,  that  one  Signora  Angela  Margarita  Gallina,  a  very  lewd  woman,  was  the 
petitioner's  lawful  wife,  and  lawfully  married  to  him  at  Turin ;  whereas,  in  Turin, 
she  hath  another  husband  yet  living,  and,  though  she  were  divorced  from  that 
husband  by  the  sentence  of  the  Archbishop  of  Turin,  before  the  pretended  marriage 
to  the  petitioner,  yet  he  doubted  not,  but  to  make  it  appear,  that  this  sentence  was 
void,  and  the  divorce  null,  and  that  she  did  stitl  remain  the  wife  of  her  husband  at 
Turin,  though  he  were  also  married  to  another  wife,  before  the  pretended  marriage 
of  the  petitioner." 

I  said,  the  merits  of  this  case,  if  the  petitioner  coukl  come  at  it,  were  to  examine  a 
sentence  of  the  Archbi^op  of  Turin,  by  the  laws  of  England  ;  for,  as  we  know  not 
the  laws  of  Savoy,  so,  if  we  did,  we  have  no  power  to  judge  by  them  ;  and,  ergo,  it  is 
against  the  law  of  nations  not  to  give  credit  to  the  juf^ment  and  sentences  of  foreign 
countries,  till  they  be  reversed  by  the  law,  and  according  to  the  form,  of  those 
countries  wherein  they  were  given.  For  what  right  hath  one  kingdom  to  reverse 
the  judgment  of  another  ?  And  how  can  we  refuse  to  let  a  sentence  take  place  till 
it  be  reversed  1  And  what  confusion  would  follow  in  Christendom,  if  they  should 
serve  us  so  abroad,  and  give  no  credit  to  our  sentences.  In  Wytred's  case,  5  Jac. 
C  1  Boll.  630,  B."  ^yier's  case,  cited  as  Wihred  and  Wyer's  case,  2  Keb.  511,  610), 
a  judgment  given  in  Holland,  for  debt,  was  executed  here,  by  the  Admiralty  of 
England,  upon  the  person  who  fied  from  execution  there,  uid  this  was  allowed  upon  a 
f  Corpus,  in  B.  R.,  so  long  as  the  judgment  there  remained  in  force  ;  wherefore, 
if  the  petitioner  can,  either  by  the  laws  of  Savoy  or  of  Borne,  repeal  that  sentence  at 
Turin,  let  him  do  so  ;  but,  till  [327]  that  be  done,  it  is  not  possible  for  the  Arches  or 
the  delegates  to  give  any  other  sentence  than  what  they  have  given. 

But  I  hope  the  merits  of  the  cause  shall  never  be  debated  here,  for  the  main 
question  at  this  time  is,  whether  your  Lordships  have  any  jurisdiction  in  this  case,  or 
can  take  any  cognisance  of  this  matter  '(  And  this  point  makes  it  no  longer  to  be 
Mr.  Cotlington's  case,  but  the  King's,  whose  sovereign  power  in  all  ecclesiastical 
causes  is  deeply  concerned,  and  hia  ecclesiastical  supremacy  invaded,  if  this  petition 
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be  received ;  for  the  petitioner  ought  to  have  applied  himself  to  his  Majesty  for  a 
commiasion  of  review,  if  there  be  cause  for  it,  and  not  to  this  House,  it  being  against 
law,  and  without  all  precedent,  so  to  do.  Whereupon  the  House  referred  it  to  the 
Committee  of  Privileges,  and  the  King  commanded  me  to  attend  the  committee. 
At  this  committee  the  Lords,  who  were  zealotis  to  assert  the  jurisdiction  of  the  House, 
caused  divers  precedents  to  be  read,  viz.  Tempore  E.  1,  Riley,  135,  136  ;  Bot.  PI.  8 
£.  2,  No.  43  ;  5  £.  2,  No.  ;  Petico  Abbatis  Rufford,  8  E.  2,  No.       ;  pro- 

vicario  EccUsioB.  taneti  Butlolph,  extra  Aldersgate,  4  E.  2,  No.  42,  p.  ,  John 
Bland.   Prynne'fplea  for  the  Lords,  418,  who  cites  Rot.  Claus,  8E.2  ;  for  a  Legacy. 

9  H.  5,  Rot.  Plm.  No.  12,  a  prohibition  for  tithes,  2  H.  4,  Rot.  PI.  No.  29,  where  the 
J3rachium  Seculare  did  assist  the  ecclesiastical ;  and  22d  December  1640,  Sir 
Robert  Howard's  case,  where  the  Lords  adjudged  the  Archbishop  of  Canterbury  to  pay 
£500  to  Sir  Robert  Howard  ;  and  Sir  Francis  Moor's  Reports,  462.  Halliwell  and 
Jervis's  case,  2  Leon.  126,  127.  Frankioell's  case,  4  Inst.  341.  Hollingworth's 
caae,  touchii^  the  a|>peal  by  way  of  review ;  and  2  Roll.  233,  PI.  3;  4  Inst.  340, 
touching  appeals  by  bill  signed.  None  of  all  which  did  any  way  ccnne  near  the  point 
in  question. 

As  little  to  the  purpose  were  these  points  of  law  which  the  counsel  of  Mr.  Cotting- 
ton  insisted  upon,  only  to  shew  learning ;  as,  1st,  That  all  judgments  given  in  Parlia- 
ment are,  in  law,  given  by  the  King  and  Lords ;  for  which  they  cited  1  H.  4,  Bot. 
Pari.  No.  74  ;  and  the  Lords*  Journal,  10th  December  1621 ;  2d,  For  the  generality 
of  the  Lords*  jurisdiction  they  cited  Selden  de  Synedriis,  b.  3,  p.  8  ;  3d,  That, 
originally,  the  Ecclesiastical  Court,  and  the  Civil  Court,  sat  together,  but  by  the 
Conqueror  they  were  di-[328]-vided,  by  the  advice  and  consent  of  the  Bishops  and 
Lords,  Selden's  Analecta,  129,  130;  Seld.  Eadmer,  167,  168;  Leges,  H.  1,  cap.  79; 
4th,  For  the  ground  of  the  appeals  to  the  King  they  cited  Assise  de  Clarendon, 

10  H.  1,  c.  8  ;  5th,  That  the  Statute  of  25  H.  8,  had  not  taken  away  the  King's 
power,  Hob.  146.  Colt  and  Glover's  case  ;  6th,  That  the  King  had  consulted  with 
the  Lords  in  matters  spiritual,  for  which  they  cited  Bundell  Bren.  Turn.  17  E.  \  ; 
7th,  That  the  Kmg  had  prohibited  appeals  to  the  Pope  by  advice  of  the  Lords,  viz. 
in  Bot.  Claia.  8  H.  3,  M.  34,  Dorso ;  1  fi.  3,  M.  9,  Dorso  ;  14  E.  3,  Ft.  1,  M.  41, 
Dorso ;  none  of  all  which  considerationa  did  any  way  touch  the  point  in  question. 
At  last  my  Lord  Privy  Seal  cited  a  preceiibnt,  30tn  May  1 628,  Vaughan's  case,  where 
the  Earl  of  Clare  reported  from  the  committee  of  petitioners,  that  Vaugkan  claimed 
by  a  will,  against  which  a  sentence  had  been  given  and  affirmed  by  tne  delegates, 
and  prayed  relief.  The  Lords,  upon  debate,  directed  the  petitioner  to  apply  himself 
to  the  King  for  a  commission  of  review,  and  Coventry  Custos  promised  to  promote  it. 
This  being  a  precedent  so  full  in  the  point,  and  yet  so  contrary  to  the  inclinations  of 
the  Lord  who  cited  it,  gave  great  satisfaction.  Tlien  I  opened  the  reasons  of  law  upon 
which  this  point  depended,  and  said  they  ought  to  prevail,  though  there  had  been 
precedents  against  it,  as  there  are  none  in  500  years,  and  the  latter  precedent  is  for  it. 
The  reasons  were,  Ist,  Because  the  statute  of  25  H.  8,  makes  the  sentence  upon 
appeals  final  and  definitive,  and,  though  these  words  do  not  exclude  the  King's 
prerogative  to  grant  a  commission  of  review,  for  the  'dernier  resort  to  the  prinee  is 
not  to  be  barred  by  general  words,  yet  those  words  have  this  e&ct,  that  a  commission 
of  review  is  now  purely  matter  of  grace,  and  no  man  can  demand  it  ex  debito  jttsticicB 
(see  Franklin's  case,  2  P.  W.  299,  and  the  certificate  of  the  Lord  Chancellor  in  Eagle- 
ton  V.  Kingston,  8  Ves.  438)  ;  for  constant  experience  shows  that  is  often  denied. 
2d,  From  hence  it  follows,  that  the  Lords  have  nothing  to  do  to  review  these  sentences, 
for  the  Lords  sit  here  only  to  dispense  right,  not  to  dispense  matters  of  grace,  which 
the  King  reserves  to  himself.  3d,  And  it  is  [329]  uo  kuid  of  answer  to  say,  the  King 
is  here  virtually  present,  for  that  does  not  entitle  us  to  dispense  acte  of  grace  for 
him,  and  we  may  as  well  pretend  to  grant  pardons,  or  assume  any  other  part  of  the 
government  by  virtue  of  this  very  dangerous  distinction,  as  the  late  times  showed  us. 
4,  The  inconvenience  were  intolerabk  ;  for  then  we  might  as  well  review  every 
probate  of  a  will,  and  then  no  man  could  tell  how  to  administer,  for  appeals  below 
ought  to  be  brought  in  fifteen  days,  but  there  is  no  time  limited  for  appeals  to  Parlia- 
ment, so  the  acts  of  an  administrator  are  never  safe,  but  will  always  be  subject  to  a 
repeal  here,  which  will  make  them  aull  and  void.  5,  It  would  be  yet  more  incon- 
venient in  causes  matrimonial,  which,  as  they  are  more  spiritual,  so  they  have  a  more 
temporal  consequence,  and  may  tend  to  the  bastardising  of  children.   With  these 
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reasoDB  the  committee  was  satisfied,  but,  when  it  came  to  be  reported  to  the  House, 
the  Earl  of  Essex  gave  greater  satisfaction,  and  wisely  put  it,  not  upon  any  original 
defect  of  power  in  the  Lords,  which  was  an  unpleasing  subject  to  speak  of,  but 
upon  the  Lords'  voluntary  departure  with  that  power ;  for  bo  he  pressed  the  words 
of  the  statute  25  H.  8.  "  Final  and  definitive,"  that  now  the  Lords  were  excluded 
by  their  own  consent,  though  they  were  not  specially  named ;  and  compared  it  to  the 
statute  of  27  Elie.  c.  8,  of  errors,  where  the  Lords,  passing  an  act  to  make  errors  in 
B.  H.  reversible  in  the  Exchequer  Chamber,  added  a  clause  to  reserve  to  themselves 
a  power  of  examining  the  judgments  given  in  the  Exchequer  Chamber,  without 
which  the  Lords  had  been  excluded  ;  and,  in  31  Elig.  c.  1,  did  further  provide,  that 
for  errors  in  B.  B.,  the  subject  might  have  election,  to  eue  in  Parliament,  without 
going  to  the  Exchequer  Chamber  ;  for,  till  then,  the  Lords  had  excluded  themselves 
of  that  privilege.  And  now,  lately,  in  19  Car.  2,  the  act  for  rebuilding  of  London 
erects  a  judicature  to  determine  controversies  speedily  and  finally  :  so  does  the 
following  act.  Car.  2,  for  rebuilding  of  Soutkwark  ;  and  no  appeal  can  be  to  the  Lords 
from  any  of  these  decrees,  because  the  Lords  are  understood  to  have  excluded  them- 
selves without  being  specially  named  ;  and,  otherwise,  London  and  Southwark  could 
not  have  been  rebuilt.  Upon  these  reasons,  the  House  agreed  with  the  committee  ; 
[330]  a>nd  now  it  is  settled,  that  no  appeals  from  the  delegates  can  come  before  the 
Lords  ;  and,  in  consequence  of  this  resolution,  the  Lords,  within  a  few  days  after, 
rejected  die  petitions  of  Bamfield  and  Rogers,  and  of  Cole  and  Mordant,  wherein 
relief  was  prayed  against  the  probate  of  a  will  affirmed  by  the  delegates.  {Saul  v. 
Wilson,  2  Vem.  118.) 

Smith  r.  Fromont.  JuUf  IS,  [1818]. 

[S.  C.  1  Wils.  Ch.  472.] 

Two  persons  having  agreed  to  work  a  coach  from  Bristol  to  London,  one  providing 
horses  for  a  part  of  the  road,  and  the  other  for  the  remainder,  and  in  consequence 
of  the  horses  of  one  having  been  taken  in  execution,  the  other  having  provided 
horses  for  that  part  which  had  been  undertaken  by  the  first,  and  claiming  the 
whole  profits  of  the  journey  ;  the  court  refused  an  injunction  against  continuing 
to  provide  horses. 

The  bill  stated,  that  the  Defendant  being  the  owner  of  two  coaches  travelling 
from  London  to  Bristol,  in  1814,  sold  to  the  Plaintiff  the  working  of  the  coaches 
on  a  part  of  the  road,  namely,  from  London  to  Hare  SttU^,  the  Pbintiff  providing 
the  horses  to  be  employed,  and  paying  to  the  Defendant  a  certain  sum  per  mile,  for 
the  use  of  his  coaches,  and  the  clear  profits  of  the  whole  journey  between  London 
and  Bristol  being  divided  in  proportions  specified ;  that  the  working  of  the  coaches 
under  the  agreement  was  continued  till  1817,  when,  in  consequence  of  a  temporary 
inability  of  the  Plaintiff  to  provide  horses  on  a  part  of  the  road  between  London  and 
Hare  Hatch,  it  was  agreed  that  the  Defendant  should  provide  horses  on  that  part, 
and  receive  a  proportionate  additional  share  of  profits,  until  the  Plaintiff  should 
again  be  able  to  provide  horses  of  his  own ;  that  the  coaches  were  so  worked  till  the 
7th  and  8th  of  Jun«  1818,  when,  though  horses  provided  by  the  PkmtiS  were  ready 
at  the  usual  times  and  places,  some  persons,  by  the  order  of  the  Defendant,  put  to  the 
coaches  horses  belonging  to  him,  and  prevented  the  Plaintiff  working  the  coaches 
with  his  own  horses  ;  and  that  the  Defendant  had  since  [331]  refused  to  permit  the 
Plaintiff's  horses  to  be  used  on  any  part  of  the  road,  or  to  allow  to  the  Plaintiff  his 
share  of  the  profits,  and  had  sent  a  written  notice  to  the  Plaintiff,  that  he  should 
be  no  farther  concerned  with  him  in  the  coach  business. 

The  bill  prayed  an  account  of  the  profits  of  the  coaches  worked  by  the  Defendant 
in  contravention  of  his  agreement,  and  an  injunction  to  restrain  the  Defendant  from 
so  working  the  coaches. 

The  allegations  in  the  bill 'being  supported  by  affidavit,  the  Plaintiff  on  this  day 
moved  for  an  injunction. 

The  affidavit  in  opposition  to  the  motion  stated,  that  the  inability  of  the  Plaintiff 
to  provide  horses,  was  the  consequence  of  kia  horses  having  been  taken  in  execution, 
under  an  extent  for  je3123,  and  a  writ  of  fUri  facias  for  £4900  ;  that  by  such  execu- 
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tiona,  of  which  the  Defendant  had  no  previous  notice,  the  coaches  were  suddenly 
stopped,  and  the  Defendant  was  subjected  to  great  inconrenience  and  expense  in 
procuring  other  horses  to  forward  them  ;  that  some  of  the  horses  seised  were  sold, 
and  advertisements  were  published  for  the  sale  of  the  rest ;  and  the  Defendant 
having  been  informed  and  believing  that  the  other  horses  of  the  Plaintifi  were  about 
to  be  sold,  purchased  fresh  horses  for  workix^;  the  coaches  the  whole  way ;  and 
that  he  beUeved  that  all  the  Plaintiff's  horses  were  then  in  the  custody  of  the  Sheriff. 

Mr.  Hart  and  Mr.  Eaithby,  for  the  motion. 

Mr.  Wetherel  and  Mr.  Mascal,  against  the  motion. 

[332]  Lord  Cha/ncellor  [Eldon].  The  only  instance  that  I  recollect  of  an 
application  to  this  Court  to  restrain  the  driving  of  coaches,  occurred  in  the  case  of 
a  person  who  having  sold  the  business  of  a  coach-proprietor  from  Reading  toLondon, 
aad  undertaking  to  drive  no  ooach  on  that  road,  afterwards  established  one.  With 
acme  doubt  whether  I  was  not  degrading  the  dignity  of  this  Court  by  interfering,  I 
saw  my  way  in  that  case ;  because  one  party  had  there  covenanted  absolutely 
against  interfering  with  the  business  which  he  had  sold  to  tiie  other.  (Williams 
V.  WiUiamtt  2  SvMtu.  253.)  This  is  quite  a  different  case :  the  Defendant  having 
received  £700  as  the  consideration  for  giving  up  a  part  of  the  road  which  lay  in  the 
way  from  London  to  Bristol,  the  profits  bemg  divisible  in  the  ratio  of  the  distance 
which  each  party  undertook  to  provide ;  the  Plaintiff  fell  into  embarrassments, 
which  produced  the  seizure  of  his  horses,  and  an  advertisment  for  the  sale  of  them 
by  the  Sheriff.  While  the  Plaintiff  is  in  this  situation,  the  Defendant  is  boujid  by 
his  agreement  to  undertake  with  persons  at  Bristol  to  bring  them  to  London,  and 
when  they  arrive  at  Hare  Hatch,  he  is  stopped  by  the  Plaintiff's  want  of  horses, 
and  would  be  liable  to  an  action  by  every  individual  within  and  without  his  ooach,  if  it 
were  not  forwarded.  But  it  is  difficuft  to  understand  how  such  a  case  can  be  the 
proper  subject  of  the  jurisdiction  ol  this  Court  by  injunction.  If  I  enjoin  the  Defend- 
ant from  bringing  horses  to  convey  the  coaches  between  the  limits  in  question, 
I  mu0t  enjoin  the  Plaintiff  from  nU  bringing  horses  there.  I  cannot  restrain  the 
Defendant,  unless  I  have  the  means  of  assuring  him  that  he  shall  find  the  Pla^tifi's 
horses  ready.  I  should  otherwise  enjoin  him  from  doing  that  which  if  he  omits 
[333]  to  do  he  will  be  liable  to  actions  by  every  person  whom  he  has  imdertaken 
to  convey  from  Bristol  to  London  ;  and  should  issue  the  injunction  on  the  supposition 
that  the  Plaintiff  would  do  that  which  he  has  not  done,  and  which  it  seems  he  is  not 
at  present  in  a  condition  to  do-  The  omission  of  this  Court  to  interfere  certainly 
leaves  the  parties  in  a  very  unpleasant  situation,  and  their  interest  will  be  best  con- 
sulted by  a  compromise.  A  question  may  arise,  whether  the  Plaintiff,  shewing  that 
his  horses  were  always  ready,  will  not  be  entitled  to  the  same  profits  as  if  they  had  been 
used  %  But  in  a  case  of  this  sort  I  cannot  grant  an  injunction. 

Exjunction  refused. 


[See  Perr$  v.  Eamea,  [1891]  1  Ch.  667.  Custom  of  London  over-ruled  by  Prescrip- 
tion Act,  1832  (2  &  3  Wm.  4,  c.  71),  see  sec.  3.] 

Injunction  to  restrun  obstruction  of  ancient  lights  refused,  the  nature  of  the  alleged 
injury  not  requiring  preventive  interpontion  before  a  trial  at  law,  and  the  legal 
right  being  doubtful.  The  presumption  of  a  right,  from  twenty  years  undisturmd 
enjoyment  of  light,  is  excluded  by  the  eiutom  of  Lmdon. 

The  bill  stated,  that  the  Plaintiffs  were  possessed  of  a  house  near  the  Exchange, 
in  the  city  of  London,  sepuvited,  on  the  west  side,  by  a  court  or  passage,  formerly 
called  Bartholomew  Court,  of  the  width  of  eight  feet,  from  a  plot  of  land,  being  the 
srate  of  an  ancient  building  in  the  possession  of  the  Defendants  ;  and  that  the  Plain- 
tiff's house,  as  to  so  much  thereof  as  abuts  upon  the  said  court,  and  is  separated  there- 
by from  the  premises  of  the  Defendants,  was,  about  ten  years  ago,  built  upon  part 
of  the  scite  of  two  ancient  dwelling-houses,  which  were  taken  down  for  that  purpose, 
and  in  which  there  had  been,  from  the  time  of  the  erection  thereof  after  the  great 
fire  of  London,  divers  windows  looking  into  the  court,  and  receiving  light  therefrom, 
and  over  the  roof  of  the  imcient  building  on  the  premises  of  the  Defendants,  which 
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windows,  and  the  light  thereof,  the  [334]  occupiers  of  the  dwelling-houses  were  entitled 
to  enjoy  free  from  obstructions  ;  that,  upon  the  erection  of  the  house  on  part  of  the 
Bcite  of  the  two  ancient  dwelling-houses,  several  windows  were  made  looking  into  the 
court,  and  receiving  light  therefrom,  and  over  the  roof  of  the  building  on  the  premises 
of  the  Defendants,  in  the  same  manner  as  the  ancient  dwelling-houses,  and  that  any 
erection  on  the  premises  of  the  Defendants,  which  would  obstruct  the  light  of  the 
windows  in  the  Plaintifi's  biuldiug,  would  equally  have  obstructed  the  l^ht  of  the 
ancient-dwelling-houses  oa  part  <n  the  scite  whereof  the  said  building  hath  been 
erected  :  and  that  on  the  plot  of  ground  in  the  possession  of  the  Defendants,  fuid 
divided  from  the  premises  of  the  Plaintiffs  by  the  court,  there  was  an  ancient  building, 
used  as  a  wash-house,  being  only  of  the  height  of  nine  feet  from  the  level  of  the  court, 
which  the  Defendants  had  lately  taken  down,forthe  purpose  of  erecting  a  much  larger 
and  higher  building  upon  the  scite  thereof,  whereby,  in  case  the  intention  of  erecting 
the  same  should  be  carried  into  effect,  the  light  of  the  windows  in  the  Plaintifi's  house 
would  be  wrongfully  obstructed,  and  the  house  would  be  greatly  injured  and  deteri- 
orated in  value,  and  the  light  of  the  windows  of  the  ancient  dwelling-houses  on  part 
of  the  scite  whereof  the  Plaintiff's  house  hath  been  erected,  in  case  the  same  had  been 
still  standing,  would  have  been,  in  like  manner,  obstructed. 

The  bill,  farther  stating,  that  the  Defendants  were  proceeding  to  the  erection  of 
the  new  building,  and  had  given  directions  to  their  workmen  for  the  immediate 
erection  thereof,  designing  to  Duild  the  same  of  much  greater  height  and  dimensions 
than  their  former  building,  so  as  to  obstruct  the  light  of  the  windows  of  the  PlaintrSs' 
house,  prayed,  that  the  Defendants  might  be  restrained  and  injoined,  by  the  decree 
of  the  Court,  from  [335]  erecting  or  constructing  any  building  whatsoever  upon 
the  plot  of  land  in  their  possession,  whereby  the  light  of  the  windows  in  the  Plaintiff's 
house,  as  the  same  were  enjoyed  previous  to  the  taking  down  the  ancient  building 
upon  the  same  plot  of  land,  might  oe  in  any  wise  obstructed  or  prejudiced. 

On  the  filing  of  the  bill  the  Plaintifis  presented  a  petition  for  an  injunction. 
The  s^davit  in  support  of  the  petition  stated,  in  addition  to  the  sub^nce  of  the  biU, 
that  one  of  the  Defendants  had  admitted  to  the  deponent,  his  intention  of  erecting  a 
building  on  the  scite  of  the  premises  lately  taken  down,  of  much  greater  height 
and  dimensions,  and  showed  to  deponent  plans  of  the  intended  builcQng,  by  which 
it  appeared,  that  it  would  be  erected  so  much  higher,  and  of  such  larger  dimenaions, 
as  nearly  to  darken  the  lights  of  the  Plaintiffs'  house ;  and  that  the  Defendants  had 
already  laid  the  foundation  of  the  intended  building.  The  substance  of  the  affi- 
davits in  answer  is  stated  in  the  judgment- 
Mr.  W.  D.  Evans  was  heard  in  support  of  the  petition,  and  Mr.  James  Stephen 
against  it,  in  the  absence  of  the  editor. 

The  Master  of  the  Rolls  [Sir  Thomas  Plumerl.  The  first  question  is,  whether, 
supposing  the  PlaintilTs  to  have  established  their  legal  right  to  remove  the  building 
begun  by  the  Defendant,  they  have  entitled  themselves  to  the  preventive  inter- 
position of  this  Court  1  The  injury  of  postponing  a  building  which  the  party  is 
entitled  to  erect,  may  not,  in  evezy  instance,  be  equal  to  the  injury  of  permitting 
him  to  proceed  with  one  which  is  a  nuisance.  Cases  arise  in  which  a  court  of  equity, 
seeing  that  the  injury  might  be  irreparable,  as  where  loss  of  [336]  health,  loss  of 
trade,  destruction  of  the  means  of  existence,  might  ensue  from  erecting  a  building, 
would  exercise  its  jurisdiction  of  preventing  injury,  without  waiting  the  slow  process 
of  establishing  the  legal  right,  when  delay  would  be  itself  a  wrong.  Onthe  other  hand, 
it  may  be  perfectly  clear,  that  the  Plaintiff  is  entitled  to  succeed  in  an  action  of  tres- 
pass, and  yet  a  court  of  equity  will  not  interpose  by  injunction ;  the  nature  or  degree 
of  iniury  not  being  such  as  to  require  that  extraordinary  relief,  as  in  The  Attorney- 
General  V.  Nichdl  (16  Ves.  338).  Upon  this  distinction,  there  clearly  explained, 
between  the  principles  on  which  a  court  of  equity  interposes  by  injunction,  and  those 
which  govern  courts  of  law  in  deciding  on  the  legal  right,  after  the  injurious  act 
is  done,  the  Lord  Chancellor,  in  that  case,  following  the  doctrine  of  Lord  Hardwicke 
(1  Dick.  164,  165),  dissolved  the  injunction,  imposing  on  the  Defendant,  in  the 
event  of  the  Plaintiff  suceeding  at  law,  a  condition  which,  in  that  event,  he 
certainly  could  not  have  resisted.  On  these  principles  this  apphcation  must  depend; 
the  Plaintiff  is  bound  to  show,  not  only  a  legal  right  to  the  enjoyment  of  the  ancient 
lights,  but  that,  if  the  building  of  the  Defendant  is  suffered  to  proceed,  such  an  injuiy 
will  ensue  as  warrants  the  Court  to  interpose,  and  at  once  take  possesion  of  the 
subject  by  injunction. 
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It  must  not  be  forgotten,  that  the  temporary  Buffering  {lom  delay,  which  has 
been  prinoipaUy  urgea  for  the  iaterposition  of  the  Court  to  prevent  the  intended 
building  till  the  right  has  been  deinded  at  lav,  is  not  wholly  on  one  side.  The 
affidavit  of  the  Defendants  states,  that  by  the  injunction,  if  granted,  they  wit]  lose  the 
opportiinity  of  covering  in  their  building  before  the  winter,  and  be  deprived  of  the 
profit  to  result  from  it,  estimated  [337]  £100  per  annum.  And  this  important 
difference  presents  itself,  that  any  loss  which  shall  ensue  to  the  Plaintiffs,  may  be  com- 
pensated in  damages,  provided  they  ultimately  succeed  at  law ;  whereas,  in  a  contrary 
event,  the  loss  of  the  Defendants  must  remain  without  redress,  being  the  consequence 
of  the  act  of  the  Couit. 

If  the  Court  is  in  general  governed  by  the  principles  which  I  have  stated,  certainly 
the  reason  is  stronger  on  an  application  in  this  stage  of  the  proceedings,  on  ceiti' 
ficate  of  bill  filed  before  answer ;  a  stage  in  which  the  Court  never  interposes,  unless 
the  injury  is  of  a  nature  so  presmng  as  not  to  admit  delay.  It  is  departing  from 
all  principle  to  adjudicate  rights  when  the  pleadings  are  not  before  the  Court,  and 
the  Defendants  have  not  had  an  opportunity  to  state  their  claim  by  their  answer. 
The  Plaintiffs  acted  properly  in  giving  notice  to  the  Defendants  to  enable  them  to 
meet  the  application  by  affidavit ;  without  which  the  Court  would  have  postponed 
the  discussion,  and  would  not  hare  been  satisfied  with  ex  parte  evidence. 

On  the  ^davits,  the  general  outline  of  the  Plaintifi's  case  is  not  disputed ; 
that  is,  the  vicinity  of  the  houses,  with  an  interval  not  exceeding  nine  or  ten  feet, 
the  antiquity  of  the  scite  of  the  present  house,  subsisting  in  the  place  of  an  ancient 
building,  and  enjoying  the  same  privilege  of  light.  But  the  Defendants  deny  that 
the  building  which  they  have  removed  was,  as  it  is  described,  a  mere  washhouse ; 
they  allege,  that  they  are  proceeding  to  build  on  the  scite  of  ancient  dwelling-houses, 
and,  controvert  the  evil  whieh  will  result  from  the  building  if  it  proceeds,  denying, 
in  contradiction  to  the  affidavits  which  support  the  petition,  that  the  Plaintiffs' 
house  will  be  materially  injured.  The  averment  that  the  Plaintiffs'  windows  will 
be  wrongfully  obstructed,  is  true,  if  any  [338]  portion  of  the  light  is  wrongfully 
intercepted ;  but  the  Plaintifis  state,  that  their  house  will  be  greatly  injured  and  de- 
preciated. That  was  the  allegation  in  the  Attorney-General  v.  Nichol,  which  de- 
scribed a  wrongful  obstruction  already  done  (in  that  respect  stronger  than  this  case), 
such  *  as  materially  to  affect  the  value  of  the  premises"  (16  Ves.  339) ;  here  it  is 
only  said,  that  the  premises  will  be  greatly  injured  and  deteriorated ;  there  they 
were  already  injured,  and  that  injury  was  to  be  aggravated.  The  effect  on  the  value 
of  the  premises  in  that  ease,  was  held  by  the  Lord  ChanuUor  not  a  sufficient  ground 
for  interposing ;  here  the  fact  is  denied  even  to  the  extent  alleged.  The  Defendants 
represent,  that  any  diminution  of  light  will  not  be  attributable  altogether  to  their 
building,  the  Plaintiffs  having  already  surrounded  their  house  with  buildings 
erected  on  an  open  part  of  the  court,  and  thereby  obstructed  the  access  of  light,  by 
which  an  additional  structure  is  rendered  injurious,  as  it  would  not  have  been  with- 
out such  previous  buildings.  In  this  way  only  can  the  effect  of  these  buildings  be 
fairly  stated  ;  that  the  Plaintiffs  have  thereby  in  part  produced  the  injury  of  which 
they  complain,  and  rendered  a  small  addition  possibly  inconvenient. 

The  Plaintiffs  have  not  stated  precisely  the  injury  to  be  experienced  from  the 
building  of  the  Defendants.  Some  windows,  I  must  suppose,  will  be  obscured, 
but  will  the  effect  be  prejudicial  to  the  comfort  of  those  residing  in  the  house  1  It 
is  said,  that  the  building  ^1  be  injurious  to  the  house,  but  not  that  in  the  interval 
before  the  trial  the  comfort  of  those  dwelling  there  will  be  affected.  Then  taking 
it  for  the  moment  to  be  true,  though  denied,  that  some  injury  will  result,  and  not 
inquiring  how  far  it  arises  from  the  Plaintiffs*  own  act,  [339]  but  considering  only 
the  quantum  of  injury,  the  question  is,  whether  a  case  is  made  for  the  interposition 
of  the  Court,  to  stay  proceedings  before  answer,  by  this  festinum  remedium  1  I 
think  the  Plaintiffs  have  not  so  stated  the  injury  to  arise  from  the  building,  as  to 
entitle  themselves  to  an  injunction. 

But  a  material  objection  has  been  raised  on  the  question  of  legal  right.  The 
houses  are  in  the  city  of  Londony  and  on  a  former  occasion,  a  custom  of  the  city 
#88  certified  by  the  recorder,  "  that  if  any  one  hath  a  messuage  or  house  in  the  said 
city,  near  or  contiguous  and  adjoining  to  another  ancient  messuage  or  house,^  or 
to  the  ancient  foundaticm  of  another  ancient  messuage  or  house  in  the  said  atj, 
of  another  person  his  neighbour  there ;  uid  the  windows  or  lights  of  such  messuage 
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or  house  aie  looking  fronting  or  situate  towards,  upon  or  over  against,  the  said 
other  ancient  messuage  or  house,  or  ancient  foundation  of  such  other  ancient 
messuage  or  house,  of  such  other  person  his  neighbour,  so  being  near,  adjacent, 
contiguous,  or  adjoining,  although  such  messuage  or  house,  and  the  lights  and 
windows  thereof,  be,  or  were,  ancient ;  yet  such  other  messuage  or  house,  or  ancient 
foundations,  so  being  near,  adjacent,  or  adjoining,  by  and  according  to  the  custom 
of  the  said  city,  in  the  same  city,  for  all  the  time  aforesaid  used  and  approved,  well 
and  lawfully  may,  might,  and  hath  used,  at  his  will  and  pleasure,  his  said  other 
messuage  or  house  so  being  near,  adjacent,  or  adjoining,  by  building  to  exalt  or 
erect,  or,  of  new,  upon  the  ancient  foimdation  of  each  other  messuage  or  house  so 
being  near,  adjacent,  or  adjoining,  to  build  and  erect  a  new  messuage  or  house, 
to  such  height  as  the  said  owner  shall  please,  against  and  opposite  to  the  said  l^ta 
and  windows,^near  or  contiguouB  to  such  otlier  messuage  or  house,  and,  by  means 
thereof,  to  obscure  and  darken  such  [340]  windows  or  lights,  unless  there  be,  or 
hath  been,  some  writing,  instrument,  or  record  of  an  a^ement,  or  restriction  to 
the  contrary^  thereof,  in  that  behalf."(l)  Supposing  this  custom  to  be  applicable 
to  the  premises  in  question,  there  not  only  is  no  case  made  for  equitable  relief,  but 
the  PlamtifEs  could  not  ultimately  succeed  in  a  court  of  law  on  the  legal  right. 

It  is  then  contended  by  the  Plaintiffs,  that,  notwithstanding  this  custom,  which, 
having  been  certified  in  1757,  must  be  considered  as  still  subsisting,  there  is  ground 
to  presume  a  grant  of  a  right  to  the  enjoyment  of  the  ancient  lights  on  the  Plain- 
tiffs' premise8.(2)  It  is  rightly  said,  that  the  prraumption  of  a  grant  would  supersede 
the  custom ;  quilibet  poUst  rmunciare  jun  pro  se  mtroducto ;  and  it  is  argued, 
that  possession  during  twenty  years  is  equiralent  to,  and  affords  presumption  of, 
a  grant,  I  cannot  accede  to  that  argument.  To  admit  it  would  be  to  abolish  the 
custom,  which  could  no  longer  be  applicable  to  any  case.  The  city  would  then  be 
subject  to  the  same  rule  as  every  other  part  of  the  kingdom.  Before  the  expiration 
of  twenty  years,  neither  in  the  city,  nor  elsewhere,  could  any  right  arise  to  prevent 
such  obstruction  of  light ;  and  if,  after  twenty  years,  the  citizens  of  London  were 
as  much  restrained  as  the  inhabitants  of  every  other  part  of  the  kingdom,  what 
becomes  of  the  custom  1 

The  technical  answer  to  the  argument  is,  that  the  Courts  presume  a  grant  in 
ordinary  cases,  because  they  presume,  that  the  party  would  not  have  aratained. 
from  [341]  exercising  his  right  of  interference,  knowing,  that  twenty  years  absti- 
nence woiud  extinguish  it,  unless  he  intended  to  permit  the  enjojrment ;  and,  after 
the  other  party  has  been  encouraged  to  rely  on  acquiescence,  there  is,  on  both  sides, 
a  strong  ground  to  make  possession  the  baas  of  nght.  Enjoyment  during  twenty 
years  confers  a  property  in  light,  under  the  technical  form  of  presumption  of  a 
grant ;  but  would  that  be  a  fair  presumption  in  the  city  of  London  ?  No  man 
occupying  a  house  there,  can  suppose  that  he  has  an  absolute  property  in  his  present 
share  of  enjoyment  of  the  light,  whatever  that  may  be,  but  knows,  that,  by  the  law 
of  the  city,  the  owner  of  the  adjoining  house,  or  scite  of  houses,  may  build  to  any 
height,  and  to  the  obstruction  of  his  light,  and  knows,  therefore,  that  he  can  never 
be  entitled  to  enjoy  his  light  free  from  obstruction  by  the  owner  of  the  adjoining 
house,  unless  there  is  some  writing  between  them.  His  title  must  be  founded, 
not  on  parol,  or  enjoyment,  but  on  writing ;  that  is  the  law  under  which  the  owners 
of  houses  claim ;  they  bought  subject  to  that  custom  :  each  party,  therefore, 
knows,  that,  without  a  writmg,  by  the  custom,  his  neighbour  may  build  to  the 
obstruction  of  his  light ;  and,  on  uie  other  hand,  that  he  is  safe  in  acquiescence, 
because,  unless  he  has  ^ven  a  writing,  his  privilege  remains.  There  is  no  ground 
therefore  for  presumption,  from  the  acquiescence  of  one  party,  or  the  enjoyment 
of  the  other,  without  a  written  title.  It  would  be  too  much  to  hold,  that  this 
custom  may  be  altogether  repealed,  merely  by  the  length  of  time  during  which  one 
party  has  enjoyed,  and  the  other  acquiesced,  supposing  them  citicens  of  London, 
residing  there,  and  subject  to  its  privileges  and  customs. 

On  Doth  grounds,  therefore,  I  think,  that  no  case  is  made  for  the  interposition 
of  the  Court.   Supposing  the  right  clear,  no  circumstances  are  stated  requiring 
■  this  [342]  extraordinary  inter[>0Bition ;  but  the  right  is  not  sufficiently  clear,  to 
enable  the  Court  to  interpose  with  safety.   The  Plaintiffs  may  try  the  right  at  law ; 
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the  Defendants  now  have  notice  of  the  objection  to  the  building,  and  proceed  at 
their  peril.^3) 

Injunction  refused. 

(1)  Plummet  v.  Bentham,  1  Burr.  250,  251;  see  on  this  custom  Calthrop,  1. 
Hughes  v.  Keene,  Godb.  183  ;  Yelv.  215  ;  1  Bulstr.  115.    Anon.  Com.  273. 

(2)  See  Lewis  v.  Price,  2  Saund.  ed.  WUliams,  175  a.  Bengal  v.  WUson, 
Ibid.    Daniel  v.  North,  11  i^asi.  372. 

(3)  See  Cherrington  v.  A6n«y,  2  Vern.  646.  £ai«nian  v.  Johnson,  Fitzg.  106. 
Fishmonger's  Company  v.  .East  India  Company,  1  jDicA.  163.  Ai/(>rn<y-tf«n«roi 
v.  Bentham,  1  i>ic^.  277.  i2ycl«r  v.  Bentham,  I  V^x.  543.  Norris  v.  JLord  Berkeley, 
2  Ves.  452.  Attorney-General  v.  Doughty,  2  y«.  iSen*  453.  A£torney-6en«r»2  t. 
iVtcAtf^  ,3  Jfer.  687  ;  16  Ves.  338. 

Bird  p.  Hunsdon.  BoUs.  Dec.  1,  [1818]. 

[S.  C.  1  Wife.  Ch.  456.  See  Bi$ht(ni  v.  Co66,  1839,  5  My.  &  Cr.  153;  Morley  v. 
Rennddson,  1843,  2  Hare,  581.  For  circumstances  under  which  intention  to 
grant  a  life  estate  by  implication  may  be  inferred,  see  Humphreys  v.  Humphreys , 
1867,  L.  R.  4  Eq.  478  ;  Ralph  v.  Carrich  1877-79,  5  Ch.  D.  995;  11  Ch.  D. 
873.    Cf.  also  In  re  Chamberlain,  [1894]  3  Ch.  603.] 

A  testator,  having  brothers  and  sisters,  and  several  nephews  and  nieces,  and  having 
given  a  legacy  to  one  of  his  brothers,  directed  his  residuary  estate  to  be  invested 
in  government  security,  the  interest  to  be  paid  for  the  maintenance  of  Jf .  as 
long  as  she  lived  single  and  without  a  child ;  and  at  her  death  the  money  to 
come  to  his  brother's  and  sister's  children  ;  M.,  although  married  and  having  a 
child,  is  entitled  to  the  interest  for  life,  not  to  the  principal. 

The  will  of  /oAn  Hunsdon,  dated  the  10th  of  September  1800,  after  appointing 
his  brother,  Peter  Hunsdon,  and  Samuel  Seabrook,  executors,  and  bequeathing  to 
the  former  £50,  and  to  the  latter  £30,  and  directing  the  payment  of  his  debts,  and 
the  application  of  a  sum  for  the  maintenance  of  his  father,  and  giving  £30  to  J. 
Briggs,  and  £10  to  /.  Bird,  contained  the  following  clause :  "  I  also  leave  Mary 
Brand ;  wife  of  Robert  Brand  of  Homckurch,  the  sum  of  £10,  and  daughter  of 
my  brother,  Edward  Hunsdon  and  Mary  Brand,  equal  share  with  all  the  rest.  I 
also  desire  to  leave  Mary  Morris,  daughter  of  widow  Mary  Morris  of  Bentry  Heath, 
the  sum  of  £10,  late  wife  of  John  Morris,  and  Samuel  Seabrook  to  be  her  guardian, 
and  put  it  out.  And  when  my  funeral,  and  all  my  just  debts  and  legacies  are  paid, 
that  the  rest  of  money  to  be  put  into  govem-[343]-°aent  security,  and  the  interest 
to  be  paid  duly  to  bring  up  and  educate  Mary  Morris,  daughter  of  widow  Mary 
Morris,  and  Samuel  Seabrook,  her  uncle,  to  be  her  guardian  ;  and  the  said  Mary 
Morris  to  have  the  said  interest  to  maintain  her  as  long  as  she  lives  single,  and  no 
child ;  and  when  it  shall  please  God  to  call  her,  that  money  shall  come  to  m^ 
brother's  and  sister's  children.  All  share  aUke,  and  ikeir  unde  Peter  to  be  their 
gaardiui." 

In  Fdfmary  1801,  the  testator  died,  leaving  several  brotlurs  and  sisters,  and 
also  several  nephews  and  nieces,  their  children,  of  whom  Mary  Brand,  the  legatee, 
waa  one.  Mary  Morris,  the  daughter  (having  previously  attained  the  age  of 
twenty-one),  on  the  6th  of  October  1816,  married  John  Bird. 

The  original  bill  filed  by  Bird  and  his  wife  against  the  surviving  executor,  the 
next  of  kin,  and  nephews  and  nieces  of  the  testator,  prayed  a  declaration,  that  under 
the  will  of  the  testator,  in  the  events  which  had  happened,  the  Plaintiffs  were  entitled 
to  the  clear  residue  of  the  personal  estate  of  the  testator.  The  answer  submitted, 
that  the  interest  of  the  money  in  question  was  given  to  Mary  Morris,  so  long  only 
as  she  should  live  single  ;  and  that  all  her  right  and  interest  ceased  on  marriage. 

In  consequence  of  the  birth  of  a  son,  the  Plaintiffs  filed  a  supplemental  bill, 
alleging,  that  by  tiiat  event  their  right  to  the  clear  residue  was  established.  The 
Defencmits  contended,  that  the  event  was  immaterial,  and  churned  the  same  benefit 
as  if  they  had  demurred  to  the  supplemental  bill. 

[3441  Mr.  Home,  and  Mr.  Shaducell  for  the  Plaintiffs.  Mary  Morris  is  clearly 
entitled  to  the  inters  of  the  fund  during  her  life  ;  the  bequest  to  the  testators 
nephews  and  nieces  cannot  in  any  event  take  effect  till  her  death.    The  most 
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probable  intention  to  be  collected  from  tliis  obscure  will  is,  diat  she,  the  principal 

object  o{  the  testator's  bounty,  should  receive  the  interest  while  she  remained 
single,  and  become  entitled  to  the  principal  on  marriage  and  the  birth  of  a  child. 

Mr.  Hart  and  Mr.  Treslove  for  the  Defendants.  The  bequest  in  favour  oi  Mary 
Morris  is  confined  to  the  interest  of  the  fund,  and  to  the  period  during  which  she 
lives  single  and  without  a  child.  The  intention  of  the  testator  might  be  reasonably 
limited  to  that  period ;  when  she  ceased  to  be  single,  being  maintained  bj  her 
husband,  she  would  no  longer  need  his  bounty,  and  ifshe  became  a  mother  without 
marriage,  she  would  no  longer  deserve  it. 

The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  first  question  on  the  con- 
struction of  this  will  is,  what  is  givm  to  Mary  Morris  1  The  second,  for  vhat 
period  1 

On  the  fii^t  question,  I  am  clearly  of  oiunion,  that  nothing  is  g^ven,  or  designed 
to  be  given,  to  Mary  Morris,  but  interest.  The  testator  having  brothers  and  sisters 
in  existence,  made  his  will,  evidently  not  intending  any  gift  to  the  next  of  kin,  as 
such,  but  intending  a  gift  to  his  brother's  and  sister's  children,  who  are  not  his 
next  of  kin.  After  disposing  of  several  pecuniary  legacies,  he  directed  his  executors 
to  invest  the  residue  of  his  personal  property  in  government  security,  not  stating 
in  whose  name  the  investment  was  to  be  made,  [345]  not  specifying  the  name  of 
the  legatee  ;  and,  therefore,  as  it  must  be  taken,  intending  the  name  of  the 
executors.  He  then  considers  what  is  to  become  of  the  interest  and  dividends- 
To  Mary  Morris  he  means  to  appropriate  the  interest,  and  the  interest  only,  of 
the  residue  so  laid  out.  He  directs  the  interest  to  be  paid  to  her ;  and  when  it 
shall  please  God  to  call  her,  the  money  to  come  to  his  brothers*  and  sisters'  children. 
The  interest  is  given  to  her ;  and  on  her  death,  the  money,  that  is,  the  capital,  is 
to  be  divided  among  persons  described ;  one  of  whom,  he  had  previously  declared, 
should  have  an  equal  share  with  all  the  rest ;  a  declaration  evidently  supposing  a 
period  at  which  a  division  was  to  take  place  among  them.  The  gift  to  Mary  Morris 
contains  no  words  entitling  her  to  more  than  interest.  On  the  first  question, 
therefore,  the  Court  observes  in  the  will,  the  absence  of  words  giving  the  capital 
to  Mary  Morris,  and  a  positive  declaration  implying  a  gift  of  the  capital  to  the 
nephews  and  nieces  of  the  testator. 

On  the  second  question,  for  what  period  the  interest  was  given  to  Mary  Morris, 
it  appears  that  the  testator  contemplated  three  periods :  1st,  her  minority ;  2d, 
her  remaining  single,  without  a  child ;  3d,  the  interval  between  her  marriage  and 
death ;  and,  I  think,  that  without  violence  to  the  words,  the  Court  may  infer,  that 
he  meant  to  give  the  interest  to  her  for  her  life.  First,  he  gives  it  for  maintenance, 
that  is,  during  minority ;  and,  again,  for  maintenance  uter  minority,  while  she 
lives  single,  and  has  no  child.  To  the  third  period,  the  interval  between  her 
marriage  and  her  death,  there  are  no  words  expressly  applicable  ;  but  the  interest 
being  first  given  to  a  favoured  object,  and  the  capital  not  given  over  till  the  death 
of  that  person,  the  Court  is  driven  to  the  necessity  of  saying,  either  that  there  is 
intestacy  during  the  remainder  of  her  life,  or  that  she  is  to  take  during  [346]  her 
whole  life.  The  latter  seems  the  more  reasonable  alternative,  I  cannot  suppose 
that  the  testator  meant  to  leave  a  partial  interest  in  the  property  undisposed  of ; 
and  that,  on  the  marriage  of  Mary  Morris,  the  dividends,  during  her  life,  should 
devolve  on  those  for  whom  the  will  expresses  no  intention  to  bequeath  more  than  a 
legacy  of  £50  to  one. 

The  ulterior  bequest  cannot  assist  the  Plaintiffs  ;  for  that  is  not  to  the  next  of 
kin,  but  to  nephews  and  nieces ;  and  they  are  unquestionably  to  wait  till  the  death 
of  ilfary  Morris.  The  only  division  which  the  testator  contemplated,  was  one  in 
which  Mary  Brand  was  to  share  as  niece,  and  not  one  of  the  next  of  kin.  The  capital 
is  expressly  given  to  brothers'  and  sisters'  children-  The  supposition,  therefore, 
that  the  testator  meant  to  die  intestate,  for  the  benefit  of  his  brothers  and  sisters,  is 
unwarranted. 

I  am  of  opinion,  therefore,  that,  though  there  are  no  express  words  contemplat- 
ing this  third  period,  after  marriage,  and  before  death ;  yet,  when  the  testator, 
foreseeing  that  interest  must  be  payable  to  some  one,  because  the  money  was  invested 
in  government  security,  producing  interest,  bequeatha  that  fund  on  the  death  of 
Mary  Morris,  it  is  not  a  violence  to  say,  that  he  gives  the  interest  to  her  during 
her  me. 
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*  His  Honor  doth  declare,  that,  according  to  the  true  construction  of  the  testator's 
wil],  the  PlaintifEs  are,  in  right  of  the  Plaintifi  Mary,  entitled,  during  the  life  of 
the  said  PlaintifE  Mary,  to  the  interest  of  the  clear  residue  of  the  testator's  personal 
estate,"  &c. 

R^.Lib.  A.  1818,fol.  734. 

1347]  Gasamajor  v.  Strode.   Dec.  18,  1818;  May  19,  26,  1819. 

[S.  0.  19  Ves.  390,  n. ;  1  Wils.  Ch.  428;  Jacob.  630.    See  Spencer  v.  Harrison, 
1879,  5  G.  P.  D.  103  ;  In  re  SearU,  [1900]  2  Oh.  833.] 

Estates  being  sold  by  auction  in  lots  under  conditions,  one  of  which  expressed  that 
they  were  subject  to  the  perpetual  payment  of  £120  a-year  to  the  curate  of  AT., 
but  that  the  same,  and  the  perpetual  annual  payment  of  £20  to  the  hMpital  of  C., 
were  in  future  to  be  charged  upon,  and  paid  by,  the  purchaser  of  lot  1  only ; 
the  purchasers  of  the  other  lots  are  entitled,  not  to  an  absolute  exoneration,  but 
to  an  indemnity  from  the  purchaser  of  lot  1.  Nature  of  the  indemnity  which 
they  may  require. 

In  pursuance  of  a  decree  in  this  cause,  certain  estates  were  sold  by  auction,  on  the 
24th  and  2&th  of  October  1811,  in  forty-seven  lots.  The  eighth  condition  of  sale 
was  expressed  in  these  words  :  "  The  estates  comprised  in  the  foregoing  particular, 
are  subject  to  the  perpetual  payment  of  £120  a-year,  to  the  curate  or  chaplain  of 
Northaw ;  but  the  same,  and  the  perpetual  annual  payment  of  £20  to  the  hospital 
of  Cheynes,  in  Buckinghamshire,  are  in  future  to  be  charged  upon,  and  paid  by,  the 
purchaser  of  lot  1  only."  Lot  1  was  purchased  by  Patrick  Thomson ;  ana  five 
other  lots,  by  J.  H.  P.  Schneider.  On  the  11th  of  November  1815,  a  reference  was 
directed  to  the  Master,  to  inquire  whether  a  good  title  could  be  made  to  the  lots 
purchased  by  Schneider;  and  on  the  26th  oT  July  1816,  by  an  order  to  which 
Schneider  was  no  party,  a  further  T^erence  was  directed  to  the  Master,  to  approve 
a  deed  of  indemnity  from  Thomson  to  the  purchasers  of  the  other  lots,  against  the 
annual  payments  of  £120  and  £20.  On  the  7th  of  May  1817,  the  Master  (having 
on  the  3d  of  March  certified  his  approbation  of  a  deed  of  indemnity)  reported,  that 
a  good  title  could  be  made  to  the  lots  purchased  by  Sdmeider.  To  this  report 
Schneider  excepted,  insisting  that  the  Master  ought  to  have  certified  that  a  good 
title  could  not  be  made. 

The  deed  of  indemnity  approved  by  the  master  (an  indenture  between  Thomson 
of  the  first  part ;  Casamajor  and  Fowler,  trustees  for  sale  of  the  estates,  of  the  second 
part ;  all  the  purchasers  at  the  sale,  except  Thomson,  of  the  third  part ;  and  P.  A. 
Hanrott  and  J.  Jones  of  the  fourth  part),  after  reciting  the  title  of  the  vendors, 
the  particu-[348]-lftr8  of  the  annual  payments,  amounting  to  £20  and  £120,  the 
decree  and  sale,  the  conveyance  of  lot  1  to  Thomson,  and  the  subsequent  proceedings, 
witnessed,  that  Thomson,  at  the  request  of  the  trustees  for  side,  chai^^  all  Uie 
premises  comprised  in  lot  1,  with  the  payment  of  the  annual  sums,  amounting  to 
£20  and  £1 20,  in  exoneration  of  all  other  tenements,  &c.,  liable  to  the  payment ;  and 
for  better  eSectuating  such  charge,  Thomson  conveyed  to  Hanrott  and  Jones, 
their  heirs  and  assigns,  for  ever,  a  clear  annuity,  or  yearly  rent-charge  of  £140, 
issuing  out  of  the  premises  comprised  in  lot  1,  payable  quarterly  ;  the  first  payment 
to  be  made  on  the  25th  of  March  then  next,  with  a  power  of  distress,  on  non-pay- 
ment for  twenty  days  after  any  quarterly  day  of  payment,  and  a  power  of  entry 
and  perce^ition  of  rents,  on  non-payment  during  thirty  d&ys.  The  deed  contained 
a  declaiation,  that  the  rent-charge  of  £140  was  granted  upon  trust,  in  case  the  several 
parties  named  in  the  schedule  (the  purchasers  at  the  sale),  or  any  of  tdiem,  tJieir,  or  any 
of  their  heirs  or  assigns,  or  any  persons  claiming  under  or  in  trust  for  them,  or  any 
other  {wrsons  for  the  time  bein^  entitled  to,  or  in  possession  of,  the  premises  com- 
prised in  the  several  lots  mentioned  in  the  schedule,  or  any  part  thereof,  should, 
at  any  time  thereafter,  be  compelled  to  pay  and  satisfy  the  several  annuities  therein- 
before charged  exclusively  on  the  premises  out  of  which  the  annuity.  of^fHO^was 
thereby  granted,  or  any  of  them,  or  any  part  thereof  respectively,  or  any  arrears 
thereof,  or  should  incur  or  sustain  any  costs,  charges,  damages,  or  expenses,  on 
account  thereof,  then,  from  time  to  time,  as  the  same  should  happen,  upon  trust, 
that  Hanrott  and  Jones  or  the  survivor,  his  heirs  or  assigiis,  shoiUd,  front  time  tQ 
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time,  when  lawfully  required,  by  and  out  of  the  yearly  rent-charge  thereby  granted,  by 
raising  and  levying  the  same,  or  any  part  thereof,  under  the  powen  therein  contained, 
or  by  such  other  means  as  to  them  |^49]  should  seem  meet  (but  not  until  such  notice 
as  thereafter  mentioned  should  have  been  given),  raise  and  levy  all  and  every  such 
sum  and  sums  of  money,  losses,  costs,  damages,  and  expenses  whatsoever,  as  the 
several  parties  named  in  the  schedule,  or  any  ^  them,  or  aaj  or  uther  of  their 
or  assigns,  or  any  persons  claiming  under  or  in  trust  for  them,  or  any  other  persons 
for  the  time  being  entitled  to,  or  in  possession  as  aforesaid,  should  nave  been  com- 
pelled to  pay,  or  have  sustained  or  incurred  as  aforesaid ;  and  all  costs  and  expenses 
which  Hanrott  and  Jones,  or  the  survivor  ot  them,  or  the  heirs  or  assigns  of  such 
survivor,  should  have  incurred,  in  or  about  levying  and  satisfying  such  monies  as 
aforesaid,  or  otherwise  in  or  about  the  execution  of  the  trusts  of  the  deed,  and  pay 
and  dispo&e  of  the  monies  so  levied  accordingly,  so  as  well  and  effectually  in  all 
things  to  indenmify  the  parties  of  the  third  part,  their  heirs,  executors,  &c.,  and  all 
persons  claiming  under  them  respectively,  or  otherwise  as  aforesaid,  their  respective 
lands  and  tenements,  goods  and  chattels,  against  the  said  yearly  payments  of  £20, 
&c.,  respectively,  and  all  arrears  and  future  payments  thereof,  and  all  contributions, 
olfdms,  and  demands  whatsoever  on  account  tnerec^. 

A  further  declaration  followed,  that  no  sums  of  money  should  be  raised  under 
the  trusts,  unless  Hanrott  and  Jones,  or  the  survivor  of  them,  his  heirs  or  assigns, 
should  have  previously  given  to  Thomson,  his  heirs,  appointees,  or  assigns,  one 
calendar  month's  notice,  or  more,  of  his  or  their  intention  to  raise  the  same,  and  of 
the  amount  to  be  raised  ;  such  notice  to  be  in  writing,  signed  by  Hanrott  and  J ones, 
or  the  survivor  of  them,  hid  heirs  or  assigns,  and  delivered  to  Thomson,  his  heirs, 
&c.,  or  left  at  his  or  their  usual  or  last  place  or  places  of  abode  ;  and  that  Hanrott 
and  Jones,  and  the  survivor,  &c.,  should  permit  the  persons  for  the  time  being 
[350]  beneficially  entitled  to  the  premises  thereby  charged,  with  the  rent-charge,  to 
retain  the  rent-charge  until  the  trusts  before  declared  should  arise  or  require  to  be 
performed,  and  also  to  retain  and  receive  the  surplus  of  the  rent-charge,  whieh 
should  remain,  and  not  be  applied  in  or  towards  the  execution  of  the  trusts  before 
declared.  The  deed  also  included  a  separate  covenant  by  Thomson  with  each  of  the 
parties  named  in  the  schedule,  their  heirs,  executors,  &c.,  and  with  every  such 
other  person  for  the  time  being  entitled,  or  in  possession  as  aforesaid,  that  Thomson, 
his  heirs,  appointees,  or  assigns,  should,  from  time  to  time,  pay  and  satisfy  the 
several  annuities  of  £20,  &c.,  when  they  should  become  due,  and  effectually  indem- 
nify the  several  parties  named  in  the  schedule,  their  heirs,  executors,  &c.,  and  all 
persons  claiming  under,  or  in  trust  for  them,  and  all  persons  for  the  time  being 
entitled,  or  in  possession,  as  before-mentioned,  and  their  respective  estates  and 
chattels,  and  especially  the  lands  purchased  by  them  at  the  said  sale,  against  all  the 
annuities,  and  all  arrears  and  future  payments  thereof,  and  against  all  actions, 
suits,  claims,  loss,  charges,  and  expenses,  &c.,  by  reason  of  non-payment  of  the 
annuities,  or  any  part  thereof,  by  Thomson,  his  heirs,  appointees,  or  assigns,  or  any 
distress  or  other  proceedings,  claim,  or  demand,  on  account  of  the  same. 

Other  clauses  authorised  the  trustees  to  retain  their  expenses  out  of  the  trust- 
money,  and  empowered  a  surviving  trustee  to  appoint  new  trustees. 

Mr.  Wetherell,  and  Mr.  Shadwdl,  for  the  exception.  (Note :  The  argument  and 
judgment  on  the  first  application,  ex  relatione.)  The  stipulation,  that  the  annuities 
"  are  in  future  to  [351]  oe  charged  upon,  and  paid  by,  the  purchaser  of  lot  1  only," 
entitles  the  purchasers  of  the  other  lots  to  an  absolute  exemption  from  the  charge. 
They  claim,  not  indemnity,  but  exoneration.  For  this  purpose,  the  vendors  are 
bound,  if  no  other  means  of  exoneration  exist,  to  obtain  a  private  act  of  parliament. 
An  act  might  be  obtained  for  extin^ishing  the  annuities,  in  consideration  of  an 
equivdent,  by  analogy  to  acts  authonsing  exchanges  by  ecclesiastical  persons,  before 
Lord  Egremont's  act  (66  Geo.  3,  c.  147)  dispensed  with  the  occasional  interposition 
of  the  legislature.   The  liability  to  a  rent-charge  is  an  objection  to  the  title. 

Admitting  that  the  purchasers  are  not  entitled  to  exoneration,  the  indemnity 
provided  by  this  deed  is  inadequate.  An  annuity  of  amount  only  equal  to  the  original 
annuities,  and  payable  to  trustees,  affords  no  provision  for  the  expenses  to  which  the 
purchasers  may  be  subjected,  by  the  neglect  of  the  trustees,  to  pay  the  sums  as  they 
become  due  :  nor  are  the  means  for  securing  payment  of  the  annuity  adequate ; 
a  power  of  entry,  and  distress,  and  perception  of  rents  ;  a  term  should  have  been 
preated.  The  annuity  being  limited  to  iJ^e  hejis  of  the  trustees  may  rest  in  an 
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infant.  A  covenant  in  not  a  sufficient  eecurity.  The  indemnity  to  the  purchasers 
is  limited  to  the  case  of  payment  by  compulsion ;  and  the  covenant  for  raising  the 
costs  is  personal  only,  and  will  not  run  with  the  land.    Brewster  v.  Kitchell.{'^ 

Mr.  Benyon,  Mr.  Bell,  and  Mr.  Hodgson,  for  the  report.  The  conditions  of 
sale  require  the  vendors  only  to  [352]  charge  the  annuities  on  lot  1,  not  to  exonerate 
the  remainder  of  the  estates.  The  partioularB  give  express  notice  to  the  purchasers, 
that  the  annual  sums  are  to  remain  as  subsisting  charges.  As  rent  charges,  if  the 
persons  entitled  to  them  released  a  ^rt  of  the  lands,  the  whole  would  be  extinguished ; 
uid  they  are  payable  to  ecclesiastical  persons,  who  are  not  capable  of  executing  a 
valid  release,  and  for  extinguishing  whose  claims  no  act  of  J)arliament  could,  con- 
sistently with  the  orders  of  Doth  Houses,  be  passed.  There  is  no  person  competent 
to  consent  to  such  an  act. 

The  purchasers  of  the  other  >lotB,  therefore,  can  claim  only  an  indemnity  from 
the  purchaser  of  lot  1  ;  such  an  indemnity  as  he  can  give  without  rendering  his 
interest  not  marketable.  His  covenant  operates  as  a  grant,  and  charges  the  land, 
in  equity  at  least;  and  the  benefit  of  it,  regarding  something  issuing  out  of  the 
lands  sold  to  the  other  purchasers,  runs  with  their  estate.  Spencer's  case  (5  Co. 
1 6).  The  amount  of  the  indemnifying  rent-charge  is  sufficient  i  lot  1 ,  the  largest 
lot,  being  subject  to  contribute  its  proportion  of  the  oru;inal  rentKiharges,  the  in- 
demnity must  alwa^  exceed  the  amount  of  the  damage.  It  is  the  duty  of  the  ^artiM 
indemnified  to  keep  the  indemnity  in  constant  operation ;  they  have  no  title  to 
be  protected  against  the  consequences  of  their  own  neglect.  The  creation  of  a  term 
of  years,  an  unusual  provision  in  deeds  of  indemnity,  would  have  rendered  lot  1 
unmarketable.  If  the  rent-charge  should  become  vested  in  the  infant  heir  of  a 
trustee  (an  inconvenience  against  which  provision  is  made  by  the  power  for  appoint- 
ing  new  trustees),  his  guardian  might  distrain. 

The  case  of  Hays  t.  Bailey  {Sugden,  Law  of  Vendors,  356,  mentioned  by  the 
Master  of  the  Bolls),  is  distinguishable  from  [353]  t^e  present ;  the  nature  of  the 
title  there  exposed  the  purchaser  to  litigation. 

The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  My  present  opinion  is,  that  the 
purchasers  having  bought  with  knowledge  that  all  the  estates  were  charged  with 
inalienable  annuities,  are  not  entitled  to  require  an  exoneration  by  act  of  parliament. 
The  fair  import  of  the  eighth  condition  of  sale  is,  an  indemnity  inter  se,  not  as 
against  the  owners  of  the  rent-charge,  who  were  no  parties  to  the  transaction. 
The  proper  exoneration  is  exoneration  inter  se,  which  was  all  that  could  be  considered 
attainable.  There  is  no  agreement  that  a  new  estate  shall  be  substituted  to  the 
curate  and  hospital,  instead  of  the  present  annuities.  The  purchasers  are  informed, 
that  there  is  a  charge  over  the  whole  estate  in  favour  of  persons  incapable  of  alienat- 
ing it,  and  the  express  stipulation  is,  that  the  purchaser  of  lot  1,  shall  pay  the  whole. 
The  nature  of  the  arrangement  is.  that  the  charges  are  to  remain  as  afiecting  the 
whole  estate ;  but  that  the  purchasers  of  all  the  other  lots  are  to  be  indemnified 
by  the  purchaser  of  the  first  lot.  This  principle  being  settled,  the  rest  is  mere 
mechanism.  The  annuity,  and  all  costs  and  expenses,  not  only  of  the  trustees, 
but  of  any  purchaser,  in  consequence  of  the  neglect  of  Thomson,  must  be  charged 
on  lot  1 .  The  indemnity  must  certainly  include  all  costs.  But  the  Court  is  not  at 
present  in  a  situation  to  pronounce  an  order ;  the  question  cannot  be  decided  in 
the  absence  of  Thomson.    He  mtist  be  brought  before  the  Court. 

March  19,  1819.  A  petition  having  been  accordingly  presented  by  Schneider, 
praying  that  Thomson  might  be  ordered  to  perform  the  eighth  condition  of  sale, 
by  causing  the  [36^  annual  payments  to  be  in  future  charged  upon  and  pud  by, 
the  owners  of  lot  1  only,  the  cause  was  again  mentioned. 

Mr.  WethereU  and  Mr.  Shadtoell,  for  the  exceptions.  The  vendors  ought  to  have 
obtained  an  act  of  parliament  for  exonerating  the  estates.  The  indemnity  is  in- 
sufficient ;  providing  for  payment  of  the  annuities  only,  and  not  of  costs ;  not 
securing  a  succession  of  competent  trustees,  and  not  creating  a  term  of  years. 

Mr.  Benyon,  Mr.  Bell,  and  Mr.  Hodgson,  for  the  report,  relied  on  the  opinion 
of  the  Court  on  the  former  argument ;  uid  insisted  that  the  creation  of  a  term, 
a  chattel-interest,  to  secure  a  rent-charge  in  fee,  would  be  contrary  to  principle. 

Mr.  Preston  for  Thomson.  The  deed  is  prepared  on  the  modem  plan  of  creating 
an  indemnifying  rent-charge  ;  the  ancient  course  to  create  a  power  of  distress,  has 
been  relinquished  in  deference  to  the  objection,  that  a  power  of  distress  supposes 
a  rent.    The  amount,  equal  to  the  annuities,  becomes  an  effectual  indemnity 
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against  costs,  by  the  due  payment  of  a  part  of  the  annuities ;  should  a  subsequent 
non-payment  occur,  the  trustees  would  be  authorised  to  levy  the  whole  arrear 
of  the  indemnifying  rent-charge  ;  and  the  surplus,  after  payment  of  the  annuities, 
would  be  applicable  in  discharge  of  costs.  The  creation  of  a  term  which  would 
render  the  estate  of  the  purchaser  of  lot  1  unsaleable,  cannot  be  required. 

March  2.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  Having  already 
expressed  an  opinion,  which  I  still  [356]  retain,  that  it  was  not  the  design  of  the 
eighth  condition  of  sale  to  impose  an  obligation  on  the  vendors  to  the  ezt^t  con- 
tended for,  it  may  be  satisfactory  to  re-state  the  pounds  of  that  opinion.  The 
single  question  is,  on  the  construction  of  that  condition ;  whether  it  was  intended 
to  impose  an  obligation  of  exonerating  the  estates  not  comprised  in  lot  1,  from 
the  annual  payments  previously  chargeable  on  them,  or  in  a  more  limited  sense, 
to  protect  the  purchasers  of  those  estates  by  an  indemnity  from  the  purchaser 
of  the  first  lot.  The  words  are  not  so  explicit  as  to  exclude  doubt ;  but,  if  capable 
of  two  constructions,  the  larger  construction  of  complete  exoneration  against  the 
persons  entitled  to  the  annuities,  or  the  more  limited  construction  of  exoneration 
to  one  class  of  purchasers  by  arrangement  inter  se,  in  determining  which  is  the  right 
construction,  the  Court  must  consider  the  subject-matter,  and  the  parties.  Does 
the  stipulation  refer  to  a  discharge  which  could  be  made  by  the  persons  stipulating, 
or  to  a  discharge  in  which  the  payees  of  the  annuities  must  jom  Y  On  the  latter 
supposition,  the  vendors,  trustees  for  the  purpose  of  selling,  voluntarily  imposed 
on  themselveg  an  obligation  which  would  have  the  effect  of  frustrating  the  vhole 
sale.  The  persons  entitled  to  the  annuities  were  not  competent  to  consent  to  a  per- 
petual exoneration  of  the  estates,  on  any  terms,  however  beneficial ;  and  the  attempt 
to  procure  an  act  of  Parliament,  with  no  party  able  to  consent,  no  fund  to  provide 
an  equivalent,  or  to  defray  the  expenses  of  the  act,  would  have  been  exposed  to  in- 
superable impediments.  In  the  choice  of  a  construction,  I  cannot  assume  that 
the  vendors  gratuitously  involved  themselves  in  these  difficulties.  The  terms  of 
the  condition  suppose  the  continuance  of  a  charge  which,  as  far  as  concerns  the 
Xwrties  entitled  to  it,  affects  the  whole  estate,  but  against  which  the  purchaser 
of  one  part  is  to  exonerate  the  purchasers  of  the  [356]  rest.  Such  an  exoneration 
is  certainly  not  complete.  Some  liability  still  remains ;  but  the  stipulation  is 
expressly  confined  to  an  exoneration  wmch  might  be  effected  by  conveyances 
among  the  parties.  Such  seems  the  reasonable  construction,  and  conformable  to 
the  practice  in  similar  cases.  Where  an  estate  is  sold  subject  to  a  liability,  as  for 
the  repairs  of  a  chancel,  the  liability  is  frequently  transferred  to  one  lot ;  but  no  one 
ever  heard  of  an  act  of  Parliament  for  that  purpose.  That  such  an  agreement 
amounts  to  an  undertaking  to  procure  an  act  of  Parliament,  is  a  proposition  that 
requires  strong  authority,  in  opposition  to  frequent  practice  and  the  constant 
understanding  of  conveyancers. 

Of  the  two  constructions  of  which  the  words  are  susceptible,  that  which  I  have 
stated  seems  the  most  reasonable  and  must  be  considered  as  sanctioned  by  practice  ; 
and  is  such  as  will  finally,  in  substance,  and  for  all  useful  purposes,  though  not, 
perhaps,  literally  for  all  purposes,  constitute  an  indemnity,  and  provide  an  ample 
fund  for  immediate  repayment  of  whatever  the  parties  may  be  called  on  to  pay. 
The  purchasers  of  all  the  last  but  the  first  are  substantially  exonerated,  and  the 
words  of  the  contract  are  satisfied. 

The  remaining  question,  which  the  prayer  of  this  petition  particularly  presents 
to  the  consideration  of  the  Oourt,  is,  admitting  that  indemnity  alone  was  intended, 
does  the  proposed  deed  accomplish  that  purpose  1  The  purchasers  have  a  right 
to  be  protected  to  the  full  extent  to  which  protection  can  do  §iven,  by  an  arrange- 
ment imposing  liability  on  one  lot  alone.  Schneider's  situation  is  extraordinary  ; 
he  was  no  party  to  the  reference  in  1816  for  settling  the  deed  of  indemnity,  and 
has  hitherto  had  no  opportunity  of  suggesting  any  objection  to  its  provisions. 
Considering  that  the  deed  was  designed  to  secure  [357]  ^is  estate  from  an  annual 
payment  or£140,  to  which  it  remains  liable,  it  is  certainly  reasonable  that  he  ^ould 
have  an  oinwrtunity  of  being  heard  upon  it,  before  the  Master.  It  has,  however, 
been  settled  in  his  absence ;  and  the  present  question  is,  whether  it  is  free  from 
objection.  It  is  not  the  duty  of  the  Court  to  settle  the  deed,  and,  for  that  purpose, 
to  travel  through  every  clause ;  but,  if  some  inaccuracies  appear,  and  means  of 
rendering  it  more  effectual  occur,  the  petitioner  is  entitled  to  he  heard  before  the 
Master. 
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Some  of  the  objections  which  haye  been  alleged  are  not  of  much  weight ;  as. 
that  a  term  of  years  should  be  created  instead  of  a  rent-charge  in  fee  :  the  contrary 
would  have  afforded  a  stronger  objection,  namely,  an  indemnity  limited  to  a  number 
of  years.  It  is  clear  that  a  right  of  entry  and  distress,  to  reimburse  to  the  pur- 
chasers the  annuity  paid,  and  the  costs  incurred  by  them,  might  be  granted,  without 
the  creation  of  any  estate  in  the  lands  on  which  the  distress  was  to  be  exercised ; 
as  in  the  case,  somewhat  resembling  the  present,  stated  from  Moore,  in  6  Viner, 
393,  pi.  11  {Allen  v.  Givers,  Moor.  179,  185;  and  see  Bro.  Abr.  Bistresse,  pi.  1. 
Vawser  v.  Jefferjf,  2  Svxms.  274) :  but  here  is  a  perpetual  rent-charge  in  fee,  with 
power  of  entry,  and  distress,  and  perception  of  rent,  till  the  arrears  are  paid.  A 
stronger  objection,  and  not  entirely  removed,  is,  that  a  rent-charge,  merely  co- 
exCensire  in  amount  with  the  original  annuities,  is  not  sufficient.  Under  the 
terms  of  this  deed,  the  purchasers  of  the  rest  of  the  estates  are  not  to  call  on  the 
owner  of  lot  1,  until  they  have  been  compelled  to  make  payment ;  but  all  resistance 
to  the  demands  of  the  owners  of  the  original  rent-charges,  every  distress  and  liti- 
gation, must  be  attended  with  expense  ;  on  the  death  of  the  two  persons  appointed 
trustees,  an  expense  may  be  incurred  [358]  ^  ascertaining  their  heir.  It  is  difficult 
to  maintain  that  by  providing  to  the  extent  of  the  rent-charges,  sufficient  provision 
is  made  for  costs  and  expenaeB.  All  charges  are  to  be  paid  &om£140  a-year  :  that 
can  hardly  be  considered  an  adequate  security.  What  objection  is  there  to  give 
a  right  of  distress  for  that  sum,  and  so  much  more  as  may  be  necessary  to  provide 
for  all  expenses  t  That  seems  requisite  to  complete  indemnity. 

It  is  suggested  that  some  part  of  the  origimu  reutHsharges  has  been  already  paid, 
and  that  the  indemnifying  rent-charge  is  therefore  an  accumulating  fund :  that  is 
for  the  consideration  of  the  Master,  in  determining  whether  an  addition  should  be 
made,  either  in  the  phrase,  or  in  the  amount,  for  securing  a  complete  indemnity 
against  every  liability  to  which  neglect  or  resistance  may  give  occasion  in  tny  future 
time.  The  number  of  the  trustees  is  also  a  subject  of  doubt.  Before  any  steps  are 
taken  for  the  indemnity  of  the  purchasers,  notice  is  to  be  given  by  the  trustees,  or 
their  heirs,  to  the  owner  of  lot  1  ;  if  they  are  absent  from  the  kingdom,  or  if  any 
difficulty  arises  in  determining  who  is  heir,  or  if  the  heir  is  an  infant,  what  remedy 
have  the  purchasers  t  A  better  provision  should  be  made  for  the  nomination  c» 
trustees,  with  the  concurrence  of  the  persons  interested  in  the  trust. 

Some<rf these  inconveniences  may  be  removed  by  increasing  the  number  of  trustees, 
and  authorising  the  purchaa«r  called  on  for  payment,  to  give  notice,  instead  of  the 
trustees ;  and  rendering  it  imperative  on  the  trustees  immediately  to  levy  the  amount 
stated  in  the  notice.  It  will  deserve  consideration,  also,  whether  the  deed  of  indemnity 
should  not  be  in  some  way  notified  to  all  future  purchasers  of  lot  1,  as  by  an  indorse- 
ment on  the  pur{369]-cha8e  deed ;  and  whether  the  purchasers  of  the  rest  of  the 
estates  should  not  have  copies  it,  in  order  to  know  to  whom  they  must  resort  for 
indemnity. 

I  do  not  say  what  weight  is  in  these  observations ;  still  less  that  these  are  the  only 
observations  to  be  made.  The  deed  seems  extremely  well  framed,  but  may  admit 
some  improvement  to  render  it  a  better  security  for  the  petitioner,  who  was  not 
present  when  it  was  discussed  before  the  Idaster. 

I  think,  therefore,  that  the  eighth  condition  of  sale  ought  to  receive  the  limited 
construction  which  I  have  stated ;  but  in  carrying  it  into  execution,  the  Court  is 
bound  to  secure  to  the  purchasers  every  possible  indemnity.  The  deed  should  be 
again  submitted  to  the  Master,  that  the  petitioner  may  have  an  opportunity  of  speci- 
fying what  alteration  he  proposes. 

"  His  Honor  [Sir  Thomas  Plumer,  M.  R.]  doth  order,  that  the  exception  taken  by 
the  said  J.  H.  P.  Schneider  to  the  Master's  report,  dated  the  7th  day  of  May  1817, 
so  far  as  relates  to  the  title  of  the  premises  purchased  by  him,  be  overruled.  And  it 
is  ordered,  that  it  be  referred  bacK  to  the  said  Master,  Sir  John  Simeon,  Bart.,  to 
review  bis  report  dated  the  3rd  of  March  1817,  as  to  approving  of  the  deed  of  in- 
demnity in  the  petition  mentioned.  And  it  is  ordered,  that  the  said  Master  do  revise* 
and  if  he  shall  judge  necessary,  alter,  the  said  (keds  in  such  manner  as  the  said 
Master  may  think  proper.  And  it  is  ordered,  that  the  said  P.  TlioTnson  do  perform 
the  eighth  conditionof  sale  in  the  petition  mentioned,  for  causing  the  annual  payments 
in  the  petition  mentioned,  to  be  charged  upon,  and  paid  by,  the  owners  of  lot  1  only,  by 
executing  such  deed  of  indemninty,  when  so  revised  or  altered,  or  as  finally  settled 
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[360]  by  the  said  Master,  as  lie  shall  direct.   And  &ny  of  the  partiea  are  to  be  at 
liberty  to  apply  to  this  Court  as  there  shall  be  occasion. 
Reg.  Lib.  A.  1818,  fol.  1896. 

(1)  1  Salk.  198;  5  Mod.  368;  Comb.  466;  Ca.  Temp.  Holt,  176;  1  Lord 
Bagm.  322 ;  12  Mod.  170.  The  majority  of  the  judges  in  this  case  seem  to  have 
held  that  the  land  would  be  charged. 

Ex  parU  Jennings  in  re  Dawson.   AprU  7,  June  25,  27,  [1818]. 

Equitable  mortgages  of  a  bankrupt's  estate  are  not  comprehended  within  the  general 
^  order  of  the  8th  of  March  1794.  On  the  petition  of  an  equitable  mortgagee,  the 
;  Court  may,  in  the  first  instance,  decide  the  validity  oi  his  claim,  and  that 

decision  is  conclusive  on  the  commissioners. 

The  petition  stated,  that  after  the  order  pronounced  by  the  Vice-Chancellor  on 
the  former  petition  (1  Madd.  331)a$uitomactionw£is  brought  by  one  of  the  assignees 
against  the  petitioner,  to  recover  penalties  for  the  usury  alleged  to  have  been  com- 
mitted in  the  transactions  in  which  the  petitioner's  debt  originated;  and  the  Plaintifi 
having  been  nonsuited,  the  petitioner  obtained  juc^ment ;  and  that  the  petitioner, 
attending  before  the  commissioners  to  prove  his  debt,  desbing  to  waive  all  claim  to 
the  renewed  lease,  and  the  counsel  for  the  ass^nees  proposing  to  examine  the  petitioner 
touching  the  alleged  usury,  on  his  objecting,  a  dimrenee  <h  opinion  arose  among  the 
commissioners,  whether  they  were  at  liberty  to  enter  upon  such  examination.  The 
petition  prayed  an  order  on  the  commissioners  to  permit  the  petitioner  to  prove  his 
debt  of  £5000,  and  interest,  and  that  he  might  be  ordered  to  receive  dividends  thereon 
pari  passu  with  the  other  creditors  under  the  commission,  the  petitioner  waiving,  for 
the  benefit  of  the  bankrupt's  estate,  all  claim  to  the  renewed  lease ;  and  that  the 
expense  attending  the  several  meetings  before  the  commissioners,  and  of  the  petition, 
might  be  paid  by  the  assignees  out  of  the  bankrupt's  estate  ;  and  that  a  public  meeting 
[361]  might  be  forthwith  called  by  the  assignees  at  the  expense  of  the  bankrupt's 
estate,  for  the  proof  of  the  petitioner's  debt. 

Sir  Samuel  Bomilly  and  Mr.  Cullen,  for  the  petition,  insisted,  that  the  Vice- 
Chancdlor  having  declared  the  petitioner  entitled  to  the  benefit  of  the  mortgage,  the 
commissioners  were  not  at  tiberty  to  receive  objections  to  his  proof ;  that  the  great 
seal  has  an  original  jurisdiction  to  decide  on  the  validity  of  oebts  claimed  under  a 
commission  of  bankrupt ;  and  that,  after  an  order  had  been  pronounced,  it  was  too 
late  to  allege  a  defect  of  jurisdiction.  They  referred  to  stat.  34  &  35  Hen.  8,  c.  4, 
never  expressly  repealed,  and  to  stat.  21  Jac.  1,  c.  19,  «.  9,  as  conferring  on  the  com- 
missioners powers  which  must  have  been  previously  exercised  by  the  great  seal. 

Mr.  Hart,  and  Mr.  Montagu,  against  the  petition,  contended,  that  the  com- 
missioners possessed  exclusive  original  jurisdiction  on  the  question  of  proof,  and  that 
the  great  seal  could  not  receive  a  petition  for  impeaching  or  establishing  a  debt,  except 
on  appeal  from  a  previous  jutkment  of  the  commissioners.  They  cited  Ex  parte 
King  (U  Ves.  417),  Ex  parte  Boscoe  (2  JRose,  345),  Anon.  30  Apr.  28  Car.  2  (1  Ca. 
in  Cka.  276)  (the  first  case  in  which  the  Lord  Chancellor  assumed  an  appellate  juria- 
diction  on  questions  of  proof  of  debts).  Ex  parte  Wright  (2  Fes.  Jun.  4 1),  Ex  parte  de 
Tastett  (1  Yes.  &  Bea.  280),  Ex  parte  Wilson  (1  Cox,  308),  Ex  parte  Schmaling 
(1  Buck.  93),  Ex  parte  Moody  (2  Rose,  413)  (a  case  in  which  the  question  was,  n<rt 
whether  the  debt  was  provable,  but  who  should  prove). 

[362]  The  Lord  Chancellor  [Eldon].  Prior  to  Lord  Rosslyn'x  order  (March  8th. 
1794.  4  Bro.  C.  C.  548),  the  course,  with  legal  mortgages,  was  the  same  which  is 
now  observed  with  equitable  mortgages  ;  each  person  claiming  as  mortgagee  applied, 
in  the  first  instance,  to  the  great  seal.  Every  objection  to  the  mortgage  was  open  to 
those  who  thought  proper  to  oppose  a  petition  of  that  kind ;  and  if  it  appeared  that 
the  consideration  of  the  deed  was  usurious,  the  Lord  Chancellor  must  have  dismissed 
the  petition,  declaring,  that  the  party  could  not  claim  as  a  creditor  under  the  deed. 
The  necessity  of  coming  to  the  great  seal,  in  the  first  instance,  arose  out  of  the  nature 
(rf  the  transaction  ;  for  if  the  mortgagee  went,  in  the  first  instance,  before  the  com- 
missioners, they  might  indeed  take  an  account  of  what  was  due,  but  could  make  no 
arrangement  for  payment  by  sale  of  the  estate.  The  great  seal  seems  not  to  haue 
originally  entrusted  the  commifsioners  with  transactions  of  that  kind.   The  course 
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was  so  constant  of  an  application  here,  and  a  reference  to  the  commiBsiouers,  that 
Lord  Bosslyn  thought  himself  authorised  to  pronounce  a  general  order,  which,  of 
necessity,  imposed  on  the  commissioners  the  duty  of  examining  questions  which  had 
been  {ormerly  examined  by  the  great  seal.  Ixnrd  Bosslyn  did  not  include,  in  that 
order,  equitable  noortgages  (Ex  parte  Payter,  16  Vet.  434) ;  they  are  objects  of  more 
difficult  consideration.  Ihe  question,  whether  a  writing  or  agreement  operates  as  a 
mortgage,  is  not  so  easy  as,  whether  a  mortgage-deed  is  a  mortgage.  But,  as  before 
thatorder,  the  claim  of  a  legal  mortgagee  might  have  been  opposed,  on  the  ground  that 
the  consideration  was  usurious,  and  the  deed  therefore  a  nullity ;  so,  on  the  petition  of 
parties  claiming  as  equitable  mortgagees,  not  having  the  benefit  of  that  order,  it  may 
be  objected,  that  [363]  the  consideration  was  usurious,  and  the  Court  is  competent 
to  decide  that  question  ;  and  seeing  a  clear  case  of  vicious  conaideratioD,  is  bound  to 
n^ative  the  claim ;  with  the  power,  in  doubtful  cases,  of  directing  an  issue,  or,  by 
special  order,  delegating  the  inquiry  to  the  commisuoners.  Should  the  Court 
erroneously  decide  in  favour  of  the  mortgage,  the  oror  may  be  rectified  on  re-hearing ; 
but  I  have  nc  notion  that  the  jurisdiction  can  be  questioned.  Tf ,  in  the  first  instance, 
the  parties  meet  before  the  Court,  on  the  agitation,  and  for  the  decision,  of  a  question 
involving  the  validity  or  nullity  of  the  mortgage,  the  commissioners  have  nothing  to 
do  with  that  question,  except  by  special  order.  When  the  parties  come  here,  stating, 
in  answer  to  a  petition  to  go  before  the  commissioners  to  have  an  estate  subject  to  an 
equitable  mortgage  sold,  that  not  merely  on  the  true  construction,  it  is  not  an  equit- 
able mortgage,  but  that  the  consideration  is  not  good,  and  the  Court  decides  that 
question,  the  commissioners  are  bound  by  the  decision.  That  is  all  that  I  mean  to 
decide.  Prima  facie,  if  a  deed  of  mortgage,  for  a  sum  ascertained,  is  produced,  the 
Court  takes  that  sum  to  be  due ;  if,  before  the  general  order  an  objection,  that  the 
consideration  was  usurious  had  been  made  to  the  petition  of  ale^l  mortgagee.andthe 
Court  had  sustained  the  objection,  the  petition  must  have  been  dismissed :  and  an 
*  order  on  the  petition  of  an  equitable  mortgagee  has  the  same  effect  as  an  order  on  the 
petition  of  a  legal  mortgagee  before  the  general  order. 

The  order  of  the  Vice-Charuxllor  having  decided  that  the  debt  is  not  usurious,  the 
commissioners  cannot  agitate  that  question  ;  if  the  parties  are  dissatisfied  with  the 
decision,  their  course  is  to  present  a  petition  to  displace  that  order. 

[364]  •J'^^y  6,  1818.  "  I  do  order,  that  the  said  commissioners,  or  the  major  part 
of  them,  do  permit  the  petitioner  to  prove  his  said  debt  of  £5000  and  interest,  under 
the  commission  issued  against  the  said  W.  Dawson^  and  that  the  petitioner  be  paid 
dividends  thereon,  pari  passu  with  the  other  creditors  seeking  relief  under  the  said 
commission,  the  petitioner  hereby  waiving,  for  the  benefit  of  the  said  bankrupt's  estate, 
all  claim  to  the  said  renewed  lease.  And  I  do  order,  that  the  costs  attending  the  said 
several  meetings,  befcnre  the  said  commissioners,  the  costs  of  the  meeting  of  the  said 
commissioners  tm  the  proof  of  the  debt  directed  by  this  my  order,  together  with  the 
coats  of,  and  occasionea  by,  the  present  application  to  me,  be  paid  and  borne  out  of  the 
estate  and  efiects  of  the  said  bankrupt :  such  costs  to  be  settled  by  the  said  com- 
missioners,  in  case  the  parties  differ  about  the  same."  Ord(»rs  in  Bankruptcy,  Lib. 
149,  p.  13-22. 

[365]  NicLosoN  V.  Wordsworth.   June2i,  25,  1818. 

Bill  by  a  vendee  for  specific  performance,  insisting  that  the  vendors  could  not  make 
a  good  title,  dismissed  with  costs.  EfEect  of  a  disclaimer  by  a  trustee,  and  of  a 
release  with  intent  to  disclaim. 

The  bill,  filed  on  the  25th  of  June  1817.  stated,  that  in  December  1816,  the  Defend- 
ants Christopher  W<frdsv>orth  and  WiUiam  Wordsworth,  caused  to  be  advOTtised  for 
sale  by  auction,  two  closes  of  freehold  land,  which,  in  the  particulars  of  sale,  were 

described  to  be  part  of  the  estate  of  Richard  Wordsworth,  deceased,  and  to  be  offered 
to  sale  by  C.  Wordswortti  and  W.  Wordsworth,  as  devisees  in  trust  named  in  the  will 
of  R.  Wordsworth,  who  were  thereby  directed  and  empowered  to  sell  the  same;  that 
one  of  the  conditions  of  sale  purported,  that  the  highest  bidder  being  the  purchaser 
should  be  let  into  possession  on  the  25th  of  March  then  next ;  and  another,  that  lie 
should  pay  a  deposit  of  10  per  cent.,  which  should  be  forfeited  if  he  did  not  perform 
the  conditions  of  sale  ;  that  the  Plaintiff  was  declared  the  purchaser,  and  signed 
[366]  the  following  memorandum  :— "  Be  it  remembered,  that  the  above-mentioned 
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premiBes  comprised  in  the  above-mentioned  two  lots,  were,  this  day,  struck  ofi  and 
Bold  to  John  Nidoson  of,  dc,  the  highest  bidder,  at  the  price  or  sum  of  £306 ;  and 
the  said  J.  Nidoson  doth  hereby  promise  and  agree  to  perform  the  conditions  above 
contained  on  the  part  of  the  purchaser ;  and  the  said  W.  'Wordivxrriht  on  behalf  of 
himself,  and  the  said  C.  Worcuwor^,  hereby  agrees  to  perform  the  conditions  on  the 
part  of  the  vendors,  as  witness, dsc*  That  the  Plaintiff  paid  £30, 10s.  as  a  deposit, 
and  was  let  into  and  still  retained  possessicm  of  the  premises,  and  had,  on  the  faith 
of  the  agreement,  expended  considerable  sums  of  money  in  draining  the  lands,  and 
otherwise  in  the  improvement  thereof  ;  that  Charles  Wordsworth  and  W.  Wordsworth 
having  delivered  an  abstract  of  the  title  to  the  premises,  the  counsel  of  the  Plaintiff 
advised,  that  they  could  not  alone  convey  the  premises,  or  give  a  discharge  or  ac- 
quittance for  the  purchase-money,  and  that  the  Plaintiff  would  be  boimd  to  see  to  the 
application  of  the  purchase-money  to  the  purposes  and  upon  the  trusts  of  the  will  of 
B.  Wordsworth,  from  whom  C.  Wordsworth  and  W.  Wordsworth  derived  their  title, 
unless  the  contract  was  carried  into  execution  under  the  direction  of  the  Court ; 
that  the  Plaintiff  was  willing  to  execute  the  contract,  and  had  requested  C.  Wordsworth 
and  W.  Wordsworth  to  procure  all  proper  parties  to  join  in  the  conveyance  and  re- 
ceipt ;  and  that  C.  Wordsworth,  and  W.  Wordsworth,  and  Thovaas  ButUm^  a  third 
Defendant,  had  caused  an  action  of  ejectment  to  be  brought  against  the  Plaintiff  to 
recover  possession  of  the  premises. 

The  bill,  charging  that  T.  Sutton  was  a  trustee  only  of  the  premises,  and  suffered 
his  name  to  be  used  in  the  action  at  the  instance  of  the  other  Defendants,  grayed 
the  specific  performance  of  the  agreement,  and  that  the  [367]  Defendants  might  be 
decreed  to  make  and  execute,  and  procure  to  be  made  and  executed  to  the  Plaintiff, 
a  good  and  sufficient  conveyance  of  the  premises,  with  a  good  title,  and  make,  and 
procure  to  be  made,  to  the  Plaintiff,  a  sufficient  discharge  of  the  purchase-money, 
or  that  such  purchase-money  might  be  paid  into  the  bank  in  the  name  and  with  the 
privity  of  the  accountant-general ;  the  Plaintiff  offering  to  perform  the  agreement 
on  his  part,  and  to  ^y  the  remainder  of  thepurehase-money,  on  having  the  premisee 
duly  conveyed  to  him  with  a  good  title.  The  bill  also  prayed  an  injunction  against 
proceeding  in  the  action  of  ejectment. 

The  answer  of  the  Defendants  stated  the  will  of  Richard  Wordsworth,  dated  the 
6th  of  Ma^  1816,  devising  the  premises  to  the  Defendants  and  their  heirs,  in  trust  to 
sell,  and  apply  the  money  produced  by  such  sale  in  aid  of  the  personal  estate,  towards 
payment  of  his  debts,  funeral  expenses,  and  certain  legacies,  with  a  declaration, 
that  the  receipts,  in  writing,  of  his  trustee  or  trustees  for  the  time  being,  should  be  a 
good  discharge  to  th^  purchaser  of  the  premises,  and  that  it  should  be  lawful  for  the 
trustee  or  trustees  for  the  time  being,  by  any  writing  or  writings,  to  appoint  a  new 
trustee  or  trustees,  in  lieu  of  any  trustee  or  triutees  who  should  die,  or  desire  to  be 
discharged,  or  refuse,  or  decline,  or  become  incapable,  to  act,  axxd  appointing  the 
Defenduits  his  executors,  and  Jane  Wordswor^,  w^ow,  his  executrix  ;  that  / one 
Wordsworth,  and  the  Defendants  C.  Wordsworth  and  W.  Wordsworth,  alone  proved 
the  will ;  but  that  the  Defendant  Button  renounced  probate,  and  declined  to  act  in 
the  trusts  of  the  will,  and  executed  an  indenture  of  release,  bearing  date  the  23d  of 
December  1816,  and  made  between  Button  and  C.  Wordsworth,  wherelw  Button 
bargained,  sold,  released,  quitted  claim,  and  conveyed  to  C.  Wordsworth  and  W.  Words- 
worth, their  heirs  [368]  aud  assigns,  all  and  singular,  the  lands,  tenements,  and 
real  estate  of  B.  Wordsworth.  The  answer  admitted  the  sale  as  stated  in  the  bill, 
and  submitted  that  C.  Wordsworth  and  W.  Wordsworth  could  alone  make  an  effectual 
conveyance,  and  give  to  the  Plaintiff  a  sufficient  discharge  of  the  purchase-money 
of  the  premises. 

The  common  injunction  having  been  obtained  for  want  of  an  answer,  and  the 
common  order  nisi  for  dissolving  it  after  answer,  on  this  day  cause  was  shown  by  Sir 

Samuel  Romilly  and  Mr.  Roupell,  for  the  Plaintiff. 

The  release  executed  by  the  Defendant  Button  was  an  acceptance  of  the  estate 
devised  to  him,  and  he  is  therefore  a  necessary  party  to  the  conveyance.  The 
deed  admits,  that  an  estate  vested  in  him  ;  of  that  estate  he  is  trustee ;  and 
it  is  not  competent  to  him,  after  he  has  assumed  that  character,  to  renounce  it 
without  performance  of  its  duties  :  for  this  reason  the  release  cannot  operate  as  a 
disclaimer.    Crewe  v.  Dieken  (4  Ves.  97). 

Mr.  Bell  and  Mr.  ShadyxU,  for  the  Defendants,  insisted,  that,  in  a  court  of  equity, 


Digitized  by  Google 


9  8VAVa.8M. 


mCLOSON  WOftDSWORTB 


657 


at  least,  the  intention  of  the  parties  determined  the  efiect  of  the  inBtrument,  and 
a  release,  with  the  purpose  of  disclaiming,  would  be  equivalent  to  a  duolaimer. 

The  Lord  Chcmcellor  [Eldon]^  The  question  comes  before  the  Court  in  a  singular 
shape.  I  understand  that  Button  was  not  a  party  to  the  contract ;  the  Plaintiff 
therefore  cannot  insist  on  his  being  a  party  to  the  conveyance.  If  the  suit  had  been 
[369]  instituted  by  the  Defendants  against  the  Plaintiff,  the  Court  must  have  decided 
the  question,  whether  the  Defendants  could  make  a  good  title  ;  but,  is  the  form  of 
the  record  such  that  any  judgment  can  now  be  pronounced  1  The  Plaintiff  has 
filed  the  bill  for  specific  performance  ;  himself  insisting  that  his  vendors  cannot  make 
a  good  title.  I  can  say  only,  that  if  he  does  not  choose  to  take  the  title  which  they  can 
give,  he  can  have  no  decree.  To  raise  the  question  properly  on  the  record,  the 
Defendants  should  have  been  Plaintiffs.  The  injunction  must  of  necessity  be  dis- 
solved if  the  Plaintiff  will  not  accept  the  title  of  the  Defendants.  When,  on  a  bill  by  a 
vendee,  for  specific  performance,  it  appears  that  the  Defendants  cannot  make  a  good 
title,  there  is  no  farther  question  in  the  cause,  than  who  is  to  pay  the  costs.  It  the 
Plaintiff  insists  that  the  title  is  not  good,  he  cannot  resist  the  ejectment  of  those  who 
were  previously  in  possession  of  the  land.  Rejecting  the  title,  he  must  relinquish 
possession. 

The  question  is  curious  as  a  point  in  conveyancing.  It  seems  to  have  been  taken 
for  law,  from  an  older  period  than  the  date  of  Cretoe  v.  Dtcken  (4  Ves.  97),  and 
sanctioned  by  Lord  SaleXl)  that  if  an  estate  is  conveyed  to  two  persons  in  trust, 
and  one  will  not  act  as  trustee,  the  estate  vests  in  the  other.  If,  therefore,  the  party 
executes  a  simple  instrument,  and,  under  his  hand  and  seal,  declares  that  he  discUims, 
that  is,  dissents  from  [370]  being  a  trustee,  the  fact  must  be  taken  to  be,  that  he  is 
no  trustee ;  but  in  CTewe  v.  Dieken  the  difficulty  occurred,  that  instead  of  doing  this, 
the  party  conveyed  his  estate  to  the  other  trustees.  Lord  Loughborough  thought 
that  that  was  different  from  a  mere  disclaimer,  because  he  could  not  execute  a  release 
without  having  assented  to  the  conveyance  to  himself.  In  that  case  there  were  also 
specialties ;  the  individuals  were  particularly  described,  and  the  directions  for  the 
form  of  the  receipt  were  such  as  made  it  impossible  that  a  proper  receipt  could  be  given, 
unless  the  trustee,  who  had  disclaimed,  joined.  If  the  essence  of  the  act  is  disclaimer, 
and  if  the  [wint  were  res  Integra,  I  should  be  inclined  to  say,  that  if  the  mere  fact  of 
disclaimer  is  to  remove  all  (ufficulties,  uid  vest  the  estate  in  the  other  trustees,  a 
party  who  releases  and  thereby  declares  that  he  will  not  take  as  trustee,  gives  the  best 
evidence  that  he  will  not  ta^  as  trustee.  The  answer,  that  the  release  amounts 
to  more  than  a  disclaimer,  is  much  more  technical  than  any  reasoning  that  deserves 
to  prevail  in  a  court  of  equity.  If  the  contract  were  mine,  and  I  approved  the 
bargain,  I  should  abide  by  it ;  but  that  opinion  will  not  assist  the  party. 

June  25.  The  Lord  Chancellor  [Eldon].  Either  the  Plaintiff  must  take  such 
title  as  the  parties  with  whom  he  has  contracted  can  give  him,  or  he  cannot  have  a 
conveyance.  If  the  vendors  had  been  Plaintiffs,  the  Court  must  have  determined 
whether  the  title  was  good ;  here  the  purchaser  claims  specific  performance,  at  the 
same  time  insisting  that  his  vendors  :cannot  make  a  good  title.  If  I  could  have 
considered  this  deed  as  a  mere  deed  of  disclaimer,  then,  on  the  authority  of  Lord 
[371]  Hale,{l)  and  subsequent  cases,  though  I  do  not  understand  the  principle,  I 
might  have  held  that  the  two  other  trustees  could  make  a  good  title ;  hut  a  release, 
referring  to  an  interest  which  the  releasor  supposes  to  be  in  him,  introduces  the 
doubt  in  Crewe  v.  Dicken.  The  question  is,  whether  the  three  parties  must  join  in 
the  conveyance  and  receipt  1  A  release  is  the  instrument  of  a  person  who  thinks 
that  he  has  something  to  part  with ;  it  is  not  a  mere  dissent  or  refusal  to  concur.  I 
argued  the  case  of  Crewe  v.  Dicken  on  various  grounds  ;  and  I  recollect  that  the  words 
relative  to  the  receipt  were  very  special. 

The  more  one  examines  the  distinction  between  disclaimer  and  release,  the  less 
one  sees  the  worth  of  it.  In  this  will  the  testator  declares  that  the  receipt  of  the 
trustee  or  trustees  for  the  time  being,  shall  be  a  sufficient  disohar^ ;  but  the  shape 
of  tbe  record  is  such,  that  I  cannot  decide  the  question.  My  opmion  is,  that  if  a 
person,  who  is  appointed  co-trustee  by  any  instrument,  executes  no  other  act  than  a 
conveyance  to  his  co-trustees,  where  the  meaning  and  intent  of  that  conveyance 
is  disclaimer,  the  distinction  is  not  sufficiently  broad  for  the  Court  to  act  upon. 
WLat  is  the  thing  called  a  disclaimer  %  I  have  seen  some  prepared  by  the  ablest  con- 
veyancers in  a  form  like  this :  "  I  hereby  declare  that  I  have  disagreed,  and  hereby 


Digitized  by  Google 


658 


SSWAVa  991. 


disagree,  £c.,  and  hereby  disclaim,  t&c."  What  is  the  effect  of  that  t  That  is 
aufficieat.  I  can  find  no  case  which  has  decided,  nor  can  I  see  any  reasons  for  deciding, 
that  where  the  intent  of  the  release  is  disclaimer,  the  inference  that  the  leleMor  has 
accepted  the  estate  shall  j^rerent  the  effect  of  it.  The  decree  in  Crevx  sr,  Dieken 
did  not  proceed  on  that  point  only :  the  words  describing  the  persons  by  whom  the 
receipt  was  to  be  giren  were  very  special ;  in  that  case,  if  two  out  of  the  three 
trustees  haddied,  the  third  having  previously  released  to  them,  beyond  doubt  [372]  that 
survivor  must,  under  the  words,  have  given  the  receipt,  though  he  did  not  continue 
trustee.  I  think  there  is  no  case  in  which  judgment  has  been  pronounced  on  the 
distinction  between  a  disclaimer  and  a  release,  and  that  where  the  intention  is  dis- 
claimer there  ought  to  be  no  distinction.  I  understand  the  operation  of  a  release 
with  intent  to  disclaim,  but  it  is  difficult  to  know  what  that  thing  called  a  disclaimer  is. 

The  case  in  Ventris  is  an  assignment  of  a  lease  to  two  persons,  one  of  whom 
expresses  his  dissent ;  but  if  we  consider  the  difficulty  attending  conveyances  to 
uses,  I  think  that  we  shall  be  compelled  to  say,  that  Lord  Hale's  doctrine  will  not 
apply,  and  that  the  party  cannot  disclaim  in  the  case  of  a  conveyance  to  uses,  except 
by  release  with  intent  of  disclaimer.  I  am  aware,  however,  that,  from  the  practice 
of  conveyancers,  if  I  were  to  say  that,  on  any  difficulty  in  principle,  a  disclaimer 
could  not  be  efEectual,  I  should  snake  titles  innumerable. (2) 

The  following  decree  was  taken  by  consent :  "  It  appearing  to  the  Court,  that 
the  release  bearing  date  the  23d  of  December  1816,  was  meant  to  operate  as  a  dis- 
claimer, His  Lordship  doth  declare,  that  the  Defendant  T.  Button  is  not  a  necessary 
party  to  the  conveyance  :  and  it  is  ordered,  that  the  Plaintiff's  bill  be  dismissed 
with  costs  :  and  it  is  ordered,  that  all  proceedings  in  the  ejectment  be  stayed,  the 
Plaintiff  undertaking  to  complete  the  purchase." 

Reg.  Lib.  B.  1817,  fol.  1323. 

(1)  SmUh  V.  y^keeler,  1  Vent.  128 ;  2  KebU,  772.  8,  M.  being  possessed  of  a 
term  of  years,  assigned  it  on  certain  trusts,  to  B.  &  C.^  of  whom  B.  dissented  ;  the 

Plaintiff  claiming  under  a  demise  by  C,  recovered.  The  dictum  of  Lord  Hale  is 
thus  reported  by  Ventris,  "  C.  is  a  good  lessor,  for  the  other  trustee's  disagreement 
makes  the  estate  wholly  his."  (1  Vent.  130.)  And  by  Keble  in  these  words ;  "  The 
assignment  being  of  a  chattel  is  in  both  the  assignees,  till  the  disagreement  of  B., 
and  then  is  wholly  in  C."   2  Keh. 

(2)  See  in  addition  to  the  cases  cited,  Littleton,  sect.  684,  685 ;  Stat.  21  H.  8, 
c.  4;  Co.  Litt.  113  a.  Bonifaut  v.  Greenfield,  Cro.  El.  80;  Godb.  77.  Arutn.  4 
Leon.  207.  Hawkins  v.  Kemp,  3  East,  410.  Towns  v.  Tickell,  3  B.  A.  SI  ;  and 
Thompson  v.  Leach,  2  Vent.  198;  Carth.  211,  250;  3  Mod.  296;  2  Salk.  616; 
Show.  P.  C.  161 ;  3  Lev.  284;  1  Show.  296;  Sep.  Temp.  Holt,  665. 

[373]  Butler  v.  Bulkeley.  June  30,  July  18, 1818. 

On  a  bill  for  discovery,  and  a  commission  to  examine  foreign  witnesses  in  aid  of  an 
action  at  law,  a  motion  that  the  Plaintiff  might  communicate  to  the  Defendant 

the  interrogatories  exhibited  by  him,  was  refused. 

The  bill  was  filed  by  the  Plaintiff  in  an  action  at  law,  praying  a  discovery  and  a 
commission  for  the  examination  of  witnesses  abroad  in  aid  of  the  action. 

A  motion  was  made  in  behalf  of  the  Defendant,  that  the  Plaintiff  might  com- 
municate to  the  Defendant  the  interrogatories  exhibited  by  the  Plaintiff. 

Mr.  Heald  in  support  of  the  motion.  Without  a  kuowlec^  of  the  Plaintiff's 
interrc^atories,  the  Defendant  will  be  unable  to  cross-examme  with  effect.  A 
plaintiff  at  law  may  obtain  a  commission  for  the  examination  of  witnesses  abroad, 
by  two  methods — an  application  to  the  court  of  law,  or  a  bill  in  equity.  In  the  first 
case,  the  practice  requires  him  to  communicate  his  interrogatories  to  the  Defendant 
(1  Tidd's  Practice,  312) ;  what  reason  can  be  assigned  for  relieving  him  in  equity 
from  an  obligation  imposed  by  obvious  principles  of  justice  1 

Mr.  Bell  against  the  motion.  By  the  universal  practice  in  equity,  one  party  is 
not  entitled  to  see  the  interrogatories  exhibited  by  the  other,  but  must  judge  by  the 
record,  to  what  point  the  evidence  of  his  antagonist  will  apply.  There  is  no  dis- 
tinction, nor  any  reason  for  distinction,  in  this  respect,  between  a  suit  tor  reUef  in 
equity,  and  a  mere  bill  for  discovery  and  a  conunission. 
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The  Lord  Chancellor  [Eldon].  The  ancient  course  in  Westminster  Hall  was,  to 
^PP'y  [374]  to  this  Ckiurt,  for  commissions  for  the  examination  of  witnesses  in  foreign 
countries ;  and  the  courts  of  law  borrowed  that  proceeding  from  this  court :  but 
in  no  suit  in  equity  has  one  party  been  jpermitted  to  see  the  interrogatories  exhibited 
by  his  antagonist.  The  constant  practice  through  all  time  has  been,  to  grant  com- 
missions without  communication  of  the  interrogatories.  At  law,  indeed,  that 
communication  is  required ;  but  I  believe  that  the  courts  of  law  established  that 
practice  under  an  erroneous  belief  that  it  prevailed  here.  The  proceeding  in  aid  of 
Enaction  at  lawbya  commission  for  the  examination  of  witnesses, is  far  more  ancient 
in  this  Court  than  in  courts  of  law  ;  and  I  find  no  instance  in  which  a  production 
of  the  interrogatories  has  been  ordered. 

Mr.  Heald  suggested,  that  the  case  contained  special  circumstances,  the  instru- 
ment on  which  the  action  was  founded  being  a  forgery,  executed  by  chemical 
means. 

The  Lord  Chancellor  [Eldon].  There  ia  no  rule  of  practice  in  this  Court  which 
will  not  yield  to  special  circumstances ;  but  the  allegation  of  such  circumstances 
must  be  verified  by  evidence. 

Motion  refu8ed.(l) 

(1)  On'  commissions  to  examine  witnesses  in  foreign  countries,  see  Bowden  v. 
Hodge,  2  Swans.  258,  and  the  cases  there  cited ;  to  which  may  be  added  Camj^U  v. 

Scougal,  19  Ves.  552. 

[376]  BiCHABD  Hawkins,  and  Maby>  his  Wile,  and  John  Hawkins,  Plaintiffs,  and 
John  Luscombe  Lusgombe,  Masgaset  Manning,  John  Hubrell  Luscohbb,  Heir 
of  the  surviving  Trustee,  and  John  Luscohbe,  Defendants.  JiUff  16,  17,  18, 


Estates  being  devised  to  trustees  and  their  heirs,  upon  trust,  to  permit  M.  M., 
M.  C,  and  J.  J.,  to  reside  in  a  mansion  house,  ana  receive  part  of  the  rents,  in 
recompense  of  the  maintenance  of  J.  L.  M.  (eldest  son  of  M.  M.),  till  he  attained 
21,  or  died,  and  subject  thereto,  to  the  use  of  the  trustees  and  their  heirs,  in  trust 
for  /.  L.  M.,  until  he  should  attain  21,  or  die,  and  to  the  intent  that  the  rents 
might  be  accumulated,  and  after  he  attained  21,  to  the  use  of  him  and  his  assigns, 
during  his  life,  he  taking  the  testator's  surname  of  L.  ;  remainder  to  the  use  of 
the  trustees,  and  their  heirs,  during  his  life,  to  support  contingent  remainders ; 
remainder  to  the  use  of  his  first  and  other  sons,  taking  the  surname  of  L.,  in  tail 
male  ;  remainder  to  the  use  of  the  second  and  every  other  son  of  M.  M.  by  her 
present  husband  ;  remainder  to  her  first  and  every  other  son  by  any  future 
husband,  in  tail  male,  taking  the  surname  of  L.  ;  remainder  to  the  use  of  the 
trustees  and  their  heirs,  during  the  life  of  M.  M.  upon  trust  for  her  separate 
use ;  remainder  to  the  use  of  the  trustees,  and  their  heirs,  during  the  life  of  M.  C. 
upon  trust  for  her  separate  use  ;  remainder  to  her  first  and  other  sons  taking  the 
surname  of  L.  in  tail  male,  with  ulterior  remainders,  and  a  proviso,  that  the  heirs 
male  of  the  bodies  of  M.  M.  and  M.  C.  claiming  under  the  will,  should,  on  taking 
pOBsession  of  the  estates,  assume  the  surname  of  L.,  and,  within  three  years, 
procure  their  name  to  be  altered  by  act  of  Parliament,  or  some  other  efiectual  way  ; 
and  in  case  they  should  neglect  to  obtain  an  act  of  Parliament,  or  some  other 
authority  as  effectual,  for  three  years  after  being  in  possession,  then  the  use  and 
estate  hmited  to  the  person  so  neglecting  should  cease  and  become  void,  and  the 
estates  should  vest  in  the  persons  next  in  remainder,  as  if  the  person  so  neglecting 
were  dead  without  issue  ;  L.  M.,  in  1794,  having  attained  21,  taken  possession 
of  the  estates, and  assumed  the  name  of  L.,  but  neglected  to  obtain  an  act  of  Parlia- 
ment, or  any  other  authority  for  the  use  of  that  name,  and  having  had  a  son  born 
in  1806,  and  M.  M.  having  died  without  other  sons  ;  on  a  bill  by  M.  C,  insisting 
that  J.  Zr.  M.  had  forfeited  the  estates,  the  Court  refused  to  appoint  a  receiver,  or, 
infants  (who  are  not  bound  by  admissions)  being  interested,  to  direct  a  case. — 
What  uses  are  executed  in  the  trustees  1 — Qumre. 

The  original  bill,  filed  on  the  12th  Juru  1817,  stated,  that  John  Luscombe, 
deceased,  by  his  will,  dated  the  3d  of  February  1774,  devised  (subject  to  certain 
annuities  and  legacies)  unto  Thomas  Whini^atst  Thomas  Coplestone  Prideaux, 
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and  Roger  Prideaux,  and  their  heirs,  certain  messuages,  tenementB,  and  heredita- 
ments, upon  trust,  to  permit  his  nieces.  Margaret  Manning  and  Mary  Creed  (after- 
wards Mary  Hawkins),  and  Juliana  [376]  Jutskam,  and  the  survivors  and  survivor  of 
them,  her  executors  or  administrators,  to  inhabit  a  mansion-house  described,  and 
take  the  rents  and  profits  of  a  part  of  the  premises  as  a  recompense  for  their  care, 
maintenance,  and  education  of  the  testator's  cousin,  John  Lusambe  Manning, 
afterwards  John  Lmcombe  Luscombe,  son  of  M.  Manninq,  who  he  willed  should  live 
therewith,  and  be  well  provided  for  and  maintained  by  tnem  in  all  respects  suitable 
to  his  condition,  during  so  many  years  as  should  expire,  until  he  should  attain  the 
age  of  twenty-one  years,  or  die,  which  should  first  happen  ;  and  subject  to  the  said 
trust-estate,  as  to  the  whole  of  the  premiseB.  to  the  use  of  T.  Whvnyeats,  T.  C.  Prideaux, 
and  B.  Prideaux,  and  their  heirs,  in  trust  for  John  Luscombe  Manning,  until  he 
should  attain  twenty-one  or  die,  which  should  first  happen,  and  to  the  intent  that 
the  same  might,  in  the  mean  time,  be  set  out  at  yearly  rents,  and  that  the  clear  rents 
and  profits,  after  a  deduction  for  repairs,  &c.,  should,  from  time  to  time,  be  invested 
in  the  public  funds,  and  the  interest  thereof  accumulated  and  made  principal  money, 
for  the  benefit  of  JoJm  Luscombe  Manning,  until  he  should  attain  the  age  of  twenty- 
one  ^ears,  when  the  same  should  be  transferred  or  paid  over  to  him  for  his  own  use  \ 
and  in  case  of  his  death,  in  the  meantime,  the  same  should  go  to  his  executors  or 
administrators  to  the  time  of  his  death  ;  and  immediately  after  he  should  attain  the 
a^e  of  twenty-one  years,  then  to  the  use  of  him  and  his  assigns,  during  the  term  of 
his  natural  life,  without  impeachment  of  waste,  he  taking  and  using  the  testator's 
surname  of  Luscombe  as,  and  for,  and  instead  of  his  own  surname ;  subject,  as  to 
part  of  the  premises,  to  several  annuities,  and,  as  to  other  parts,  to  certain  terms 
of  years ;  remainder  to  the  use  of  the  trustees  and  their  heirs,  during  the  life  of 
John  Luscombe  Manning,  upon  trust,  to  support  contingent  remainders,  but  never- 
theless to  permit  him  and  his  assigns  to  receive  the  rents  and  profits  during  his  life, 
and  immediately  after  his  decease  [377]  to  the  use  of  the  first  son  of  the  body  of  John 
Luscombe  Manning,  lawfully  to  be  begotten,  taking  and  using  the  testator's  surname 
of  Luscombe  as  and  for  his  and  their  own  surname,  and  of  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing,  taking  and  using  the  testator's  surname  as,  for, 
and  instead  of  his  and  their  own  surname  ;  with  remainder  to  the  use  of  the  second, 
third,  and  every  other  son  of  the  body  of  John  Luscombe  Manning,  dtc,  in  tail  male, 
taking  and  using  the  testator's  surname  of  Luscombe,  <S;c.  ;  remainder  to  the  use  of 
the  second,  third,  and  every  other  son  on  the  body  of  Margaret  Manning  lawfully 
begotten,  or  to  be  begotten,  by  R.  Manning,  her  then  husband,  and  in  default  of 
such  issue,  <S:c.,  to  the  use  of  the  first,  second,  and  every  other  son  on  the  body  of 
Margaret  Manning  lawfully  to  be  begotten  by  any  af  tertaken  husband  or  husbands, 
in  tail  male,  taking  and  usme  the  testator's  surname  of  Luscombe,  dc.  ;  remainder 
to  the  use  of  the  trustees  and  their  heirs  during  the  life  of  Margaret  Manning  (subject 
aa  aforesaid),  upon  trust,  and  for  the  sole,  distinct,  and  separate  benefit  of  her, 
exclusive  of  her  said  husband  and  every  other  husband  which  she  should  have,  and 
to  the  intent  that  the  trustees,  and  the  survivors  and  survivor  of  them,  and  his  heirs, 
should  receive  and  take  the  rents  and  profits  of  the  premises,  and  pay  the  clear 
produce  of  the  same,  after  deduction  and  allowance,  from  time  to  time,  for  taxes, 
repairs,  <&c.,  unto  and  into  the  hands  of  Margaret  Manning,  and  her  only,  for 
her  own  sole  and  separate  use  and  benefit,  distinct  and  apart  from  her  then  present 
or  any  other  after-taken  husband  or  husbands,  and  her  receipt  or  receipts  alone, 
from  time  to  time,  to  be  sufficient  discharges  for  the  same,  notwithstanding  her 
coverture ;  and  after  the  decease  of  Margaret  Manning,  to  the  use  of  the  trustees 
and  their  heirs,  during  the  life  of  the  testator's  niece  Mary  Creed,  afterwards  Mary 
Hawkins  (subject  as  aforesaid),  upon  trust,  for  her  sole,  distinct,  and  separate 
benefit,  whether  sole  or  [378]  under  coverture,  and  to  the  intent  that  the  trustees, 
and  the  survivors  and  survivor  of  them  and  his  heirs,  should  receive  the  rents  and 
profits  of  the  premises,  and  pay  the  clear  produce  of  the  same  (after  such  deduction 
and  allowance  as  aforesaid),  unto  and  into  the  hands  of  Mary  Creed,  whether  sole 
or  under  coverture,  and  her  only,  for  her  own  sole  and  separate  use,  distinct  and 
apart  from  any  husband  or  husbands  which  she  might  have,  and  her  receipt  and 
receipts,  from  time  to  time,  to  be  good  and  sufficient  discharges  for  the  same,  not- 
withstanding coverture  ;  and  immediately  after  her  decease  to  the  use  of  the  first 
son  of  her  body,  lawfully  to  be  begotten,  using  and  taking  the  testator's  surname  of 
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Luscombe,  dhc.y  and  of  the  heirs  male  of  the  body  of  such  son  lawfully  issuing  (subject 
as  aforesaid),  with  remainder  to  the  use  of  the  second,  third,  and  all  and  ever;?^  other 
sons  of  the  body  of  Mary  Creed,  in  tail  male ;  with  divers  remainders  over,  with  the 
ultimate  remainder  to  the  use  o£  the  testator's  right  heirs ;  and  other  tenements 
and  hereditamenta  the  testator  devised  to  T.  WAin^afs,  T.  C.  Frideaux,  and  R. 
Prideattz,  and  their  heirs,  upon  trust,  for  Jdm  Luscombe  Rtfon,  until  he  should  attain 
the  age  of  twenty-one  years,  or  die,  which  should  first  happen,  and  to  the  intent 
that  the  premises,  or  such  part  or  parts  of  the  same  as  should  not  be  out  in  lease, 
should  be  set  out  at  a  yearly  rent  or  rents,  until  J.  L.  Ryan  should  attain  the  said 
age,  or  die,  and  the  clear  rents  and  profits  of  the  premises,  after  a  deduction  for  all 
rates,  taxes,  <£c.,  or  as  much  thereof  as  the  trustees,  or  the  survivors  or  survivor  of 
them  or  his  heirs,  should  in  their  discretion  se&  fit,  should  be  applied  towards  the 
maintenance  and  education  of  L.  Ryan,  and  for  placing  him  out  apprentice,  d;c., 
imd  the  surplus  should  be  invested  in  the  public  funds,  or  placed  out  at  interest, 
in  the  names  of  the  trustees,  on  real  or  personal  security,  and  the  interest  thereof 
applied  for  the  purposes  [379]  aforesaid,  or  otherwise  accumulated,  to  be  made 
prmcipal-money  for  the  benefit  of  J.  L.  Rwm,  until  he  should  attain  that  age,  when 
the  whole  should  be  transferred  or  paid  to  him  for  his  own  use,  after  such  deductions 
as  aforesaid,  and  also  after  a  full  allowance  of  all  sums  paid  or  disposed  of  for  or  on 
his  account,  or  in  case  of  his  death,  before  he  should  attain  that  age,  then  for  the 
benefit  of  his  executors  or  administrators  to  the  time  of  his  death  ;  and  immediately 
after  he  should  have  attained  the  age  of  twenty-one  years,  then  to  the  use  of  him  and 
his  assigns  for  his  life,  with  remainder  to  the  trustees  and  their  heirs,  during  his 
life,  upon  trust,  to  preserve  contingent  remainders,  but  to  permit  J.  L.  Ryan  and 
his  assigns  to  take  the  rents  and  profits  of  the  premises  to  his  and  their  own  use, 
during  the  term  of  his  life,  and  immediately  after  his  decease  to  the  use  of  /oAn 
LuseemUfe  Manning  and  his  assigns,  during  the  term  of  his  life,  without  impeach- 
ment of  waste,  except  voluntary  waste  in  houses  and  buildings ;  remainder  to  the  use 
of  the  trustees  and  their  heirs,  during  the  life  of  John  Luscombe  Manning,  upon 
trust,  to  preserve  contingent  remainders,  but  to  permit  him  and  his  assigns  to  take 
the  rents  and  profits  of  the  premises,  during  his  life,  and  after  his  decease  to  the  use  of 
such  persons  respectively  and  in  such  order  and  course,  and  for  such  estate  and 
estates,  t&c,  as  the  other  premises  were  limited,  subsequent  to  the  limitation  to  the 
trustees  for  the  life  of  John  Luscombe  Manning,  to  preserve  contingent  remainders ; 
and  other  tenements  and  hereditaments  the  testator  devised  to  T.  Whinyeats, 
T.  C.  Prideaux,  and  R.  Prideaitse,  and  their  heirs,  to  the  use  of  Juliana  Jutskam  and 
her  assigns,  for  her  life,  without  impeachment  of  waste,  except  waste  in  houses  and 
buildings ;  with  remainder  to  the  use  of  the  trustees  and  their  heirs,  during  her 
life,  upon  trust,  to  preserve  the  contingent  uses  and  estates  thereinafter  limited, 
but  to  permit  her  and  her  assigns  to  receive  the  [380]  rents  and  profits  of  the  premises, 
during  her  life,  and  after  her  decease,  to  the  use  of  John  Luscombe  Manning  and  his 
assies,  for  his  life  ;  with  like  remainder  as  in  the  former  devises. 

The  will  contained  the  following  proviso  : — "  Provided  always,  and  it  is  my 
express  will,  and  I  do  hereby  empower,  direct,  and  appoint,  that  the  heirs  male  of 
the  several  body  and  bodies  of  the  said  M.  Manning  and  M.  Creed,  and  that  the  said 
/.  L.  Ryan,  and  the  heirs  male  of  his  body,  and  each  and  every  of  them  respectively 
claiming,  or  that  shall  claim,  by,  under,  or  in  virtue  of  this  my  will,  or  any  of  the 
limitations,  directions,  or  devises  herein  contained,  any  right,  estate,  or  title  in  or 
to  the  capital  messuage,  and  tenement,  &c.,  or  any  other  of  the  lands  or  heredita- 
ments comprised  in  the  first  devise  of  this  my  will  contained,  not  bearing  the  sur- 
name of  Luscombe,  shall,  when  and  as  soon  as  he  or  they,  or  any  of  them,  shall  be 
respectively  in  possession  of  the  same  premises,  or  any  part  thereof,  under,  or  by 
means,  or  m  virtue  of  this  my  will,  take  upon  him  or  themselves  the  name  of  Lus- 
combe, and  use  the  same  as,  for,  and  instead  of  his  or  their  own  surname  as  aforesaid, 
and  shall  within  three  years  then  next  after,  get  and  procure  his  or  their  own  name  or 
names  to  be  altered  and  changed  to  my  name  of  Luscombe,  by  act  or  acts  of  parliament, 
or  some  other  effectual  way  for  that  purpose,  and  shall  for  ever  after  have,  use,  and 
bear  on  all  occasions  the  said  surname  of  Luscombe,  for  him  and  them,  and  the  heirs 
male  of  his  and  their  body  and  bodies  as  aforesaid ;  and  in  case  any  or  either  of  the 
heirs  male  of  the  body  of  the  said  M.  Manning,  or  M,  Greedy  or  the  said  J.  L.  Ryan, 
or  the  heirs  male  of  his  body,  or  any  or  either  of  them  respectively,  who  shall  be 
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in  possession  of  the  said  capital  messuage,  &c.,  or  any  part  thereof,  by,  under,  or  in 
virtue  of  this  my  will,  shall  not  use  and  take  my  said  surname,  but  shall  neglect  to 
[381]  get  an  act  of  Parliament,  or  some  other  authority  as  effectual  for  that  purpose 
as  aforesaid,  for  the  space  of  three  years  next  after  he,  she,  or  they  shall  be  in  poBses- 
sion  of  tbe  same  as  aforesaid,  that  then  and  in  such  case  the  use  and  estate  hereby 
given,  devised,  or  limited,  of  and  in  the  same  premises,  to  and  for  the  benefit  of 
such  person  or  persons  so  neglecting  to  get,  or  not  getting,  such  act  of  Parliament, 
or  other  authority  as  aforesaid,  shall  cease,  and  become  void,  as  if  no  such  use  or 
estate  had  been  hereby  given,  devised,  or  limited  ;  and  the  same  premises,  and  every 
part  thereof,  shall,  immediately  upon  and  after  the  expiration  of  the  said  three 
years,  go  over  to  and  descend  upon,  and  vest  in,  such  person  or  persons  as  shall  be 
next  in  remainder  or  reversion,  or  unto  and  upon  whom  the  said  premises  are  hereby 
settled,given,  devised,  or  limited,  in  the  same  manner,  to  all  intents  and  purposes,  aa  if 
such,  person  or  persons  so  neglecting  to  change  his  or  their  surname  or  surnames  was. 
were,  or  had  been  dead  without  issue  of  his  or  their  body  or  bodies,  any  thing  herein 
contained  to  tbe  contrary  notwithstanding ;  upon  this  express  condition,  nevertheleas, 
that  such  x>erson  so  to  take,  do  and  shall  also  take  my  said  surname,  and  set  an  act  of 
Parliament,  or  such  other  effectual  authority  for  so  doing  as  aforesaid,  otherwise  the 
said  capital  messuage,  c^c,  and  all  other  the  premises  first  hereby  devised,  shall  go 
over  to  the  next  person  to  whom  the  same  are  limited  as  aforesaid,  who  shall  so  take 
my  sumanie  as  aforesaid." 

The  bill  further  stated,  that  bya  codicil,  dated  the  8th  of  June  1777,  the  testator 
appointed /.  Lu5COTn6e  a  trustee  ;  and  died  on  the  3d  of /ufy  1776  ;  that  J.  Luscombe 
Eyan  died  in  the  lifetime  of  the  testator,  and  /■  Jutsham  in  November  1787  ;  that 
J.  Luscombe  survived  his  co-trustees,  and  died  in  August  1811,  leaving  J.  Luscombe 
his  eldest  son  and  heir ;  and  that  M.  Greedy  in  June  [382]  1779,  inteimarried  with 
R.  Hawkins,  by  whom  she  had  two  sons,  Jo&n  HavMru  and  A&roAam  MiUs  Hawkins^ 
who  had  both  attained  the  age  of  twenty-one  jrears ;  that  John  Luscombe  Luscombe 
in  the  will  ntuaed  JoAn  Luscomhe  Manning,  was  the  only  son  of  Margaret  Manning, 
and  that,  upon  his  attaining  the  age  of  twentj^-one  years,  on  the  28th  of  A^U 
1794,  he  entered  into  the  possession  of  the  premises  devised,  including  those  devised 
to  J.  L.  Ryan  and  /.  Jutsham  for  life  ;  but  he  did  not  thereupon  take  and  use  the 
name  of  Luscombe,  instead  of  his  own  surname,  nor  did  he,  within  three  years  then 
next  after,  procure  his  own  name  to  be  changed  to  the  name  of  Luscombe,  by  act 
of  Parliament,  or  any  other  eSectual  way;  and  he  never,  in  fact,  took  or  used  the 
Bumame  of  LusanrAe,  or  in  any  manner  procured  his  name  to  be  altered  or  changed 
to  the  surname  of  Luscombe,  until  he  attained  the  age  of  forty  years,  or  thereabouts  ; 
that,  by  reason  of  such  breach  of  the  condition  in  the  will,  the  estate  and  interest 
of  John  Luseomhe  Luscombe  in  the  devised  premises  became  void,  and  Margaret 
MaTming,  as  the  next  person  in  remainder,  bwame  entitled  to  the  same  for  her  life ; 
that  John  Luscombe  Luscombe  did  not  marry  until  he  was  of  the  age  of  twenty-five 
yB&TB,  and  that     Luscombe,  his  eldest  son,  was  bom  in  December  1806. 

The  bill  also  stated,  that  at  the  time  when  John  Luseomhe  Luscombe  entered 
into  possession  of  the  devised  premises,  there  were  large  quantities  of  timber  trees 
standing  and  growing  thereon,  and  that  he  and  Margaret  Manning,  or  one  of  them, 
had  since  caused  the  same  to  be  cut  and  felled,  and  sold  considerable  quantities 
thereof,  and  converted  the  money  arising  from  the  sale  thereof  to  their  own  use  ; 
and  that  Margaret  Mannmg,  or  John  Luscombe  Luseomhe,  by  her  authority, 
intended  to  cut  other  timber  standing  or  growing  upon  the  devised  premises. 

[383]  The  bill,  charging  that  /.  L.  Luscombe  and  Marga/ret  Manning,  or  one 
of  them,  had  committed  and  suffered  divers  acts  of  waste  and  spoil  on  the  premises, 
uid  felled  divers  timber  trees  standing  and  growing  thereon,  and  other  trees  likely 
to  become  timber,  prayed  an  account  of  all  timber  cut  or  felled  upon  the  prenuses 
since  the  death  of  the  testator,  and  the  money  produced  by  the  sale  thereof,  and 
of  all  other  acts  of  waste,  since  that  time,  committed  upon  the  premises  ;  and  that 
the  Defendants  might  be  decreed  to  account  for  the  same ;  and  that  Margaret 
Manning  and  /.  L.  Luscombe  might  be  restrained  by  inaction  from  cutting  any 
timber,  or  trees  likely  to  become  timber,  upon  the  premises,  and  from  committing 
any  other  waste  or  spoil  thereon. 

The  supplemental  bill  filed  on  the  9th  of  December  1817,  stated  the  death  of 
Margaret  Manning  since  the  institution  of  the  suit,  having  appointed  Harrui 
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Manning  executrix  of  her  will,  and  leaving  J.  L.  Luscombe,  her  only  son  ;  that, 
by  means  of  her  decease,  the  Plaintiff  Mary  Hawkins  became  entitled  to  an  equitable 
estate  for  life  in  the  devised  premises,  and  that  Joh/n  Hurrell  Luscombe,  with  the 
consent  of  Margaret  Manning,  permitted  J.  L.  Luscombe  to  continue  in  possession 
of  the  premises  during  the  life  of  Margaret  Manning ;  that,  since  the  filing  of 
the  original  bill,  James  Yates,  Samuel  Holditch  Hayne,  and  John  Hawker,  Defend- 
ants, claimed  some  interest  in  the  premises  by  virtue  of  some  indenture,  whereby 
they  pretended  that  the  premises,  or  some  interest  therein,  were  assigned  to  them 
by  J-  L.  Luscombe,  or  bj^  some  other  person,  in  trust  for  his  creditors. 

The  supplemental  bill,  charging  that  the  title-deeds,  and  other  papers  relating 
to  the  premises,  were  in  the  possession  of  the  Defendants,  some  or  one  of  them. 
[384]  prayed,  that  the  Plaintifls  might  have  the  relief  prayed  by  the  original  bill, 
and  that  the  Defendants,  J.  L.  Luscombe,  and  J.  H.  Luscombe,  and  J.  Yates,  S.  H. 
Hayne,  and  J.  Hawker,  might  account  for  the  rents  and  profits  of  the  premises 
received  by  them,  or  either  of  them,  or  for  their  use,  since  the  decease  of  Margaret 
Manning,  and  that  it  might  be  referred  to  one  of  the  Masters,  to  appoint  a  proper 
person  to  receive  the  rents  and  profits,  with  directions  to  pay  the  same  over  to 
Mary  Hawkins  for  her  life  ;  and  that  an  account  mi^t  be  taken  of  all  the  timber 
cut  or  felled  upon  the  premises  since  the  death  of  the  testator,  /.  Luscombe,  and 
of  the  money  produced  by  the  sale  thereof,  and  of  alt  other  acts  of  waste  since  that 
time  committed  upon  the  premisea,  and  that  the  Defendants  might  be  decreed 
to  accoimt  for  the  same  ;  and  that  the  Defendants,  /.  Yates,  S.  H.  Hayne,  and 
J.  Hawker,  might  respectively  be  declared  to  have  no  interest  in  the  premises, 
and  be  decreed  to  deliver  up  to  the  Plaintifis  all  deeds,  papers,  and  writings  in  their 
or  either  of  their  power,  custody,  or  possession,  relating  to  the  premises  ;  and  an 
injunction  against  /.  L.  Luscombe,  and  J.  Yates,  S.  H.  Hayne,  and  J.  Hawker. 

The  answer  of  J.  L.  Luscombe,  to  the  original  bill,  stated,  that  upon  attaining 
the  age  of  twenty-one  years,  in  AvrU  1794,  he  entered  into  pMsession  of  the  prenuses 
deviseid  to  him,  mcluding  those  devised  to  /.  L.  Byan  and/.  Jutsham,  for  life,  but 
denied  that  he  did  not  take  and  use  the  name  of  Luscombe  instead  of  his  own  surname, 
or  that  he  never  took  or  used  the  surname  of  Luscombe,  or  in  any  other  manner 
procured  his  name  to  be  altered  or  changed  to  the  name  of  Luscombe,  until  he  attained 
the  age  of  forty  years,  or  thereabouts ;  admitted  that  he  did  not,  within  three 
years  next  after  entering  into  possession  of  the  premises,  procure  his  own  name 
to  be  [385]  changed  to  the  name  of  Luscombe,  by  act  of  Parliament,  but  the  same 
was  altered  or  changed  in  the  manner  thereinmer  mentioned ;  and  stated,  that 
when  he  entered  into  possession  of  the  premises,  there  were  large  quantities  of 
timber  trees  standing  and  growing  thereon,  and  that  he  had  since  caused  such 

5 arts  thereof,  as  thereinafter  mentioned,  to  be  felled  and  sold,  and  applied  the  pro- 
uce  of  such  sales  in  paying  two  legacies  of  £500  imd  £500,  bequeathed  b^  the 
testator  to  Elizabeth  Martin  Manning,  and  Mary  Manning,  and  also  in  repairing 
and  improving  the  premises,  and  in  planting  trees  thereon,  and  denied  that  he 
threatened  or  in^nded  at  present,  either  by  the  authority  of  Margaret  Manning 
or  otherwise,  to  cut  any  timber  then  standing  or  growing  upon  the  premises,  except 
such  timber  as  might  be  necessary  for  the  repairs  thereof,  although  he  claimed 
the  right  of  cutting  timber  under  the  will ;  denied  that  he  had  ever  committed 
o-r  suffered  any  act  of  waste  or  spoil  on  any  part  of  the  premises,  but,  on  the  contrary, 
had  taken  great  care  not  to  cut,  or  cause  to  be  cut  upon  the  premises,  any  saplings 
or  trees  likely  to  become  timber.  The  answer  further  stated,  that  when  he  was  of 
the  age  of  fifteen  or  sixteen  years,  and  at  school,  he  took  and  used  the  surname 
of  Luaccmhe  instead  of  his  own  surname  of  Manning,  and  had  ever  since  used  the 
surname  of  Luscombe  only,  upon  all  occasions ;  and  in  April  1791,  when  he  was  of 
the  age  of  eighteen  years,  he  was  entered  a  commoner,  and  afterwards  admitted 
a  gentleman  commoner,  at  Pembroke  college,  Oxford,  under  the  surname  of  Lus- 
combe ;  and  in  1794,  when  he  came  of  age,  he  settled  the  accounts  of  the  trustees 
of  the  devised  estates,  and  gave  all  receipts  and  vouchers,  in  respect  thereof,  under 
the  surname  of  Luscombe  only,  and  that  he  had  since  held,  in  the  surname  of  Lus- 
combe only,  a  lieutenant's  commission,  and  afterwards  a  captain's  commission, 
in  His  Majesty's  North  Devon  regiment  of  militia,  and  also  a  com-[386]'nii8sion 
as  a  deputy-heutenant  in  the  county  of  Devon ;  and  that  in  April  1796  a  parish 
apprentice  was  bound  to  him  under  the  name  of  J.  L.  Luscombe  ;  and  in  1797 
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he,  under  the  surname  of  Lusccmhe,  married  his  present  wife  ;  and  in  1803  he  was 
also  made  a  freeman  of  the  borough  of  Plymouth  uttder  that  surname ;  and  in 
June  1813  he  obtained  His  Majesty  b  license  for  Mm  and  his  issue  to  continue  to 
use  the  surname  of  Luscombe  only;  and  that  license  was,  in  June  1813  recorded 
in  the  College  of  Arms ;  and  that  since  he  was  of  the  age  of  fifteen  or  sixteen  years, 
in  all  his  correspondence,  he  had  signed,  and  used,  and  received  letters  under  die 
surname  of  Lutwrnbe  only.  The  answer  submitted  that  he  oudit  not  to  be  restrained 
from  cutting  such  fir,  or  other  timber  and  trees  in  the  devised  premises,  as  he  might 
think  proper. 

By  his  answer  to  the  supplemental  bill  /.  L.  Luscombe  admitted,  that  he  was 
in  the  possession  and  receipt  of  the  rents  and  profits  of  the  premises,  and  that  the 
title  deeds  and  other  papers  relating  thereto  were  in  his  power ;  and  stated,  that 
the  PlaintiSs  R.  Hatokms  and  Mary  his  wife,  before  he  came  of  age,  repeatedly 
told  him,  that  there  was  no  occasion  for  going  to  any  expense  about  changing  his 
name,  and  that  he  had  already  done  all  that  was  necessary,  and  that  such  was  the 
opinion  of  the  late  Mr.  Justice  Bullet,  whom  they  had  consulted  upon  the  subject. 

July  16.    On  this  day  the  Plaintifis  moved  for  s  receiver. 

Sir  Samuel  BomUly  and  Mr.  Hampson  in  support  of  the  motion.  The  Defendant 
/.  L.  Jfonntny,  in  the  pleadings  named  J.  L.  lAucombe,  not  having  complied  with 
the  condition  of  the  will,  has  forfeited  the  interest  limited  by  it  to  him  [387]  ^d 
his  issue,  and  the  Plainti^  Mary  Hawkins  is  entitled  to  the  possession  of  the  ^ates. 
The  Court  will  either  entertain  the  suit,  in  order  to  decide  the  question  itself,  or 
will  direct  arrangements  for  obtaining  a  legal  decision,  and  in  either  case  will  not 
sufier  the  Defendant  to  retain  the  estate,  but  will  appoint  a  receiver. 

The  testator  requires  that  the  heirs  male  of  Margaret  Manning,  claiming  under 
his  will,  shall  immediately  on  coming  into  possession  take  his  surname,  and,  within 
three  years,  procure  his  name  to  be  altered  by  act  of  Parliament,  or  some  other 
equally  effectual  authority.  A  mere  assumption  of  the  name,  without  authority, 
is  clearly  not  a  compliance  with  this  provision.  The  forfeiture  is  annexed  to  the 
omission  to  obtain  some  effectual  authority  within  three  years. 

The  Lord  Chancellor  [Eldon].  The  question  then  is,  whether  the  party  forfeits, 
not  only  for  himself,  but  for  his  issue,  and  who  are  the  persons  to  take  on  that 
forfeiture. 

Argument  for  the  motion  resumed. 

The  proviso  (the  words  of  which  are  direct  and  positive,  not  words  of  inference), 
is  not  repugnant  to  the  previous  clause  of  gift.  The  limitations  to  the  trustees 
to  support  contingent  remainders,  on  determination  of  the  particular  estate,  by 
forfeiture  or  otherwise,  in  the  life  of  the  tenant  for  life,  are  not  designed  to  apply 
in  case  of  forfeiture  by  non-compliance  with  the  proviso  for  assuming  the  name. 
The  forfeiture  destroys  those  remainders  which,  m  another  event,  the  estate  of 
the  trustees  would  support.  A  condition  inflicting  forfeiture  on  the  children, 
for  the  omission  of  the  ^rent,  [388]  ^"^^7  be  unjust,  but  is  not  repugnant.  The 
Defendant  had  no  issue  till  many  years  after  the  forfeiture. 

The  legal  estate  is  in  the  trustees.  It  is  true  the  express  trust  is  only  till  the 
Defendant  attains  twenty-one,  but  the  whole  legal  fee  having  been  conveyed  to 
them,  to  the  use  of  them  and  their  heirs,  subsequent  words  denoting  an  intention 
to  vest  the  le^al  fee  in  other  persons  cannot  have  that  effect.  The  Plaintiffs,  there- 
fore, are  not  m  a  situation  to  try  the  question  at  law  ;  and  though  the  Court  will 
not  compel  the  Defendant  to  put  the  question  in  a  course  for  legal  trial,  it  will, 
if  he  refuses,  appoint  a  receiver.  The  proper  mode  will  be  to  agree  on  the  statement 
of  a  case. 

They  cited  Corbet's  case  (1  Co.  83),  Co.  Litt.  327  a,  note  2.  Nichols  v.  Sheffield 
(2  Bro.  C.  C.  215),  Doe  v.  Heneage  (4  T.  R.  13,  see  Doe  v.  Hida,  7  T.  B.  433),  Carr  v. 
Errol  (6  East,  58),  Stanley  v.  Stanley  (16  Vea.  491J. 

Mr.  Heald  a^inst  the  motion.  The  Court  will  not,  by  a  summary  order  on 
motion,  eject  a  party  who  has  had  possession  during  twenty  years  since  the  alleged 
forfeiture.  The  general  rule  is,  that  possession  is  not  changed  pending  the  decision 
of  the  principal  question  in  the  cause ;  and  on  that  principle  the  Court,  in  the 
recent  case  oi  Cholmondeley  v.  Clinton,  refused  to  order  payment  into  court  of 
money  arising  from  the  sale  of  timber. 

The  question  may  be  tried  at  law :  during  the  minority  of  Uie  Defendant, 
the  l^al^estate  was  in  the  [SSSL^nutees,  but  on  ma  majority  it  passed  to  him,  Qooi- 
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title  V.  Whitby  (I  Burr.  228).  The  father  having  assumed  the  name  of  Luscombe  long 
before  the  birth  of  a  son,  that  son  would  be  born  a  Luscombe,  and  by  that  name  would 
take  under  the  limitation.  The  Defendant,  if  the  clause  of  forfeiture  applies  to  him, 
which  may  be  questioned  (for  the  words  are,  heirs  male  of  Margaret  Manning, 
a  description  not  in  strictness  applicable  to  him  then  living  during  her  life),  has 
complied  with  it ;  an  assumption  of  a  name,  and  constant  use  of  it  for  all  purposes, 
is  as  effectual  a  change  as  if  authorized  by  act  of  parliament  or  licence  under  the 
sign  manual  (See  Gulliver  v.  Ashby,  4  Burr.  1929,  p.  1940.  Leigh  v.  Leigh,  \b 
Ves.  92,  p.  lOO).  If  the  name  has  been  assumed,  the  mode  of  assumption  is  im- 
matcirial.  There  ia  no  means  of  compelhng  the  continued  use  of  a  name ;  though 
assumed  under  an  set  of  Parliament,  it  may  be  renounced.  The  proviso  as  con- 
strued by  the  Plaintiffs,  is  repugnant,  destroying  the  estate  of  the  heir  of  the  De- 
fendant, which  had  been  expressly  limited  on  the  forfeiture  of  the  life-estate :  an 
express  limitation  cannot  be  defeated  by  words  of  inference. 

Sir  Samuel  Bomilly,  in  reply,  distinguished  the  case  of  Cholmondeley  and  Clinton, 
as  involving  an  extremely  doubtful  question,  agitated  after  long  delay,  and  when 
the  legal  estate  was  in  a  mortgagee ;  while,  in  the  present  instance,  the  bill  was 
filed  within  six  months  after  the  Plaintiff  became  entitled. 

The  Lord  Chanedlor  fEIdonl.  Under  the  original  limitations,  every  person 
taking  the  estate,  except  Mary  Manning  and  Mary  Creed,  is  to  assume  the  name 
of  Luscombe  ;  but  the  clause  (H  forfeiture  requires  every  person,  without  exception, 
to  assume  that  name.  The  infancy  of  some  of  the  parties  [390]  niay  present  difficulties 
in  the  admission  of  facts,  for  obtaining  the  judgment  of  a  court  of  law ;  but,  con- 
sidering the  nice  distinctions  in  decided  cases,  I  cannot  determine  the  effect  of  such 
a  will.  At  present  I  entertain  doubt,  whether  any  person  could  sustain  an  eject- 
ment under  the  clause  of  forfeiture,  without  having  assumed  the  name  of  Luscombe, 
and  if  so,  whether  they  can  file  a  bill  here  in  any  other  name. 

July  17.  In  reference  to  the  doubt  intimated  by  the  Lord  Chancellor,  Sir 
Samuel  Bomilly  suggested,  that  the  Plaintiff  was  not  bound  to  assume  the  name 
before  taking  possession,  and  might  therefore  declare  in  ejectment,  or  institute  a 
suit,  ia  another  name,  using  the  name  of  Luscombe  on  entering  on  the  estate,  and 
obtaining  an  act  of  Parliament  within  three  years. 

July  18.  The  Lord  Ckancdlor  [Eldon].  I  am  of  opinion,  that  I  cannot  order 
a  receiver  in  the  present  stage  of  a  case  which  involves  so  much  nicety.  On  referr- 
ing to  the  authorities,  I  have  some  doubt  whether  the  legal  estate  is  still  in  the 
trustees,  at  least  for  any  other  purpose  than  for  securing  the  estate  to  the  separate 
use  of  the  Plaintiff  Mary  Hawkins,  formerly  Mary  Creed.  On  that  supposition, 
if  an  ejectment  were  brought,  there  could  be  no  defence,  provided  that  a  forfeiture 
has  occurred.  It  has  been  suggested,  that  any  difficulty  may  be  removed  by  direct- 
ing a  case  ;  but  the  forfeiture,  if  any  forfeiture  has  been  incurred,  affecting  the 
iBsue,  who  are  infants,  I  know  not  how  admissions  can  be  made.  The  question 
must  therefore  be  decided  on  the  hearing  of  the  cause. 

[391]  The  Lord  Ckancdlor  [Eldon].  If  the  Defendant  has  forfeited  for  himself 
and  his  issue,  a  Ujgal  estate  must  be  in  the  trustees,  because  they  are  to  hold  for 
the  separate  use  dtMary  Creed,  now  Mary  Hawhini. 

Sir  Samud  Bomilly.  The  whole  l^al  estate  being  in  the  trustees,  the  Plaintiff 
cannot  proceed  at  law. 

The  Lord  Ckancdlor  [Eldon].  I  doubt  whether  the  whole  legal  estate  is  in  the 
trustees,  if  the  condition  is  not  broken.  In  a  case  in  the  seventh  volume  of  the 
Term  Reports,(l)  of  a  devise  to  trustees  and  their  heirs,  with  Umitations  to  uses, 
the  Court  held,  that  the  legal  estate  was  in  the  trustees  throughout;  but,  as  it  seems 
to  me,  for  this  reason,  that  there  being  various  trusts  for  the  separate  use  of  married 
women,  after  various  trusts  not  for  married  women,  those  trusts  could  not  subsist 
unless  the  legal  estate  was  in  the  trustees  from  the  beginning  to  the  end  ;  and  they 
relied  on  the  non-repetition  of  a  l^al  estate  (see  Doe  v.  Hicks,  7  T.  B.  433),  [392]  there 
being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there  had  been  a  repetition  of 
the  legal  estate,  after  every  trust  for  a  married  woman,  they  would  not  nave  held 
the  whole  legal  estate  to  have  been  in  the  trustees. 

Sir  Samuel  Bomilly  observed  that,  in  this  case,  the  words  are,  to  the  trustees, 
"  to  the  use  of  them  and  their  heirs,"  which  must  vest  the  legal  estate  in  them. 

The  Lord  Ckancdlor  [Eldon].   Those  words  are  extreme^  imptntant.  But 
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here  is  a  forfeiture,  if  at  all,  of  the  estates  of  the  tenant  for  life,  and     hia  infant 
children ;  and  how  can  facts  be  stated  in  a  case  so  aa  to  bind  infants  1  (2) 
The  case  was  not  mentioned  again.(3) 

(1)  Probably  Haritm  v.  Harton,  7  T.  R.  652.  "  Whether  this  be  a  use  executed 
in  the  trusteeB  or  not  must  depend  upon  the  intention  of  the  devisor,  which  is  to 
be  collected  from  the  will.  This  provision,  it  appears,  was  made  in  order  to  secure 
to  the  several  femes  coverts  a  separate  allowance,  free  from  the  controul  <rf  their 
husbands ;  to  efFectuate  which  it  is  essentially  necessary  that  the  trustees  should 
take  the  estate  with  the  use  executed,  otherwise  the  husband  of  each  taker  would 
be  entitled  to  receive  the  profits,  and  so  defeat  the  very  object  that  the  devisor  had 
in  view."  Lord  Kmyon,  p.  653,  654.  See  NevilU  v.  Saunders,  1  Vem.  415. 
South  V.  AlUyne,  5  Mod.  63,  101  ;  1  Salk.  228 ;  Cowb.  375.  Jones  v.  Lord  Say 
and  Sele,  1  £5.  Ca.  Abr.  383  ;  8  Vin.  Abr.  262  ;  3  Bro.  P.  C.  ed.  Toml.  467. 

(2)  See  Eccleston  v.  Petty,  Carth.  79 ;  3  Mod.  258  ;  Comb.  166.  Leigh  v.  Ward, 
2  Vent.  72.  Wrottesley  v.  Bendish,  3  P.  W.  237.  Thurston  v.  Nutton,  ibid.  n.  E. 
Legard  v.  Sheffield,  2  Atk.  377.  Copeland  v.  Wheeler,  4  Bro.  C.  C.  256.  Redesdale 
on  Pleadings,  254.  Lucas  v.  Lucas,  13  Ves.  274.  Cowdell  v.  Tatlock,  3  Ves.  & 
Beam.  19.   Savage  v.  Carroll,  1  Ball  <&  Beatt.  553.    Cowlinq  v.  Ely,  2  Stark,  366. 

(3)  An  ejectment  was  afterwards  brought,  and  the  Court  ol  King's  Bench  decided, 
that  John  Luscombe  Luscombe  had  not  incurred  a  forfeiture.  Doe  v.  Yates,  6  Bam. 
d  Aid.  344. 

[393]  Ex  parte  Smyth.   In  the  matter  of  Thomas  Smyth,  a  lunatic.  July  25, 1818. 

An  act  of  Parliament  having  authorized  the  vicar  of  C.  to  grant  leases  of  the  glebe 
lands,  with  the  consent  of  the  patron  in  writing,  the  patron  being  lunatic,  a 
petition  by  the  conunittees  of  his  person  and  estate,  for  a  reference  to  the  Blaster 
to  inquire  whethw  it  would  be  fit  that  they,  on  his  behalf,  should  consent  to  a 
lease,  was  refused. 

The  petition  of  Sir  William  Smyth,  Bart.,  and  the  Reverend  Edward  Smyth, 
clerk,  committees  of  the  lunatic's  estate,  stated,  that,  under  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  dated  the  13th  cf  January  1816,  Thomas 
Smyth  had  been  found  a  person  of  unsound  mind,  and  that  the  custody  of  the  person 
of  the  lunatic  had  been  granted  to  the  petitioner  Sir  William  Smyth,  Bart.,  and 
the  care  and  management  of  his  estate  to  both  the  petitioners  ;  that,  by  an  act 
Parliament  made  in  the  53d  year  ot  the  reign  of  George  the  Third,  entitled,  "  An  act 
to  enable  the  vicar  of  the  church  of  Camberwdl,  in  the  county  of  Surrey,  for  the 
time  being,  to  grant  leases  of  certain  parts  of  the  glebe  belonging  to  the  said  vicarage,' 
it  was  enacted,  that,  from  and  after  the  passing  of  the  act,  it  should  be  lawful  for 
the  petitioner  Edward  Smyth  and  his  successors,  vicars  of  the  said  church,  by  in- 
denture or  indentures  sealed  and  delivered  by  the  vicar  of  the  church  for  the  time 
being,  to  demise  or  lease,  with  the  consent,  in  wTiting,  of  the  bishop  of  the  diocese, 
and  the  patron  of  the  vicarage,  for  the  time  being,  all  or  any  parts  of  the  glebe  lands 
described  in  tlie  schedule  to  the  act,  for  any  term  or  number  of  years  not  exceeding 
ninety-nine  years  in  possession,  unto  any  person  or  persons  who  should  be  willing 
to  build  upon  the  glebe  lands,  or  to  repair  or  improve  the  future  houses  or  buildings 
to  be  erected  thereon,  or  to  erect  or  Duild  any  house  or  houses  tx  other  buildings 
in  Ueu  and  stead  thereof,  so  as  there  should  be  reserved  by  every  such  lease  or  demise 
the  best  vearly  rent  that  could  be  reasonably  obtained  for  the  premises  therein 
comprised,  payable,  half-yearly  or  oftener,  to  the  party  making  such  [39<^  lease 
or  demise,  and  his  successors,  and  so  as  every  such  lease  or  demise  be  made  without 
taking  any  sum,  or  other  thing,  by  way  of  fine  (except  as  in  the  act  is  excepted) ; 
that  the  petitioner  Edward  Smyth  was  the  vicar  of  the  church  of  Camberwdl,  and, 
in  pursuance  of  the  act,  had  agreed  with  Henry  George  to  grant  a  lease  of  jiart  of 
the  premises  described  in  the  schedule  to  the  act ;  and  that  the  lunatic  was  patron 
of  the  vicarage. 

The  petition  prayed  a  refwence  to  the  Master,  to  inquire  and  certify,  whether 
it  would  be  fit  and  proper  that  the  petitioners,  as  conuuittees  of  the  estate  of  the 
lunatic,  and  on  liis  behalf,  sliould  consent  to  a  lease  to  be  granted  to  H.  George, 
of  part  of  the  premises  described  in  the  schedule  in  the  act  of  Parliament ;  and 
also  a  reference  to  inquire  and  certify,  from  time  to  time,  whether  it  would  be  fit 


VAUOHAK  V.  WOBRALL 


667 


and  proper  that  the  petitioners,  as  the  committees  for  the  time  being  of  the  lunatic's 
estate,  should  consent  to  any  lease  to  he  granted  in  fmrsuance  of  the  act  of  Parlia- 
ment,  of  all  or  any  parts  of  the  glebe  lands  described  in  the  schedule  thereto. 

Sir  Samud  RamUly  for  the  petition.  The  design  of  the  provision  in  the  act 
was  to  prevent  improvident  leases  by  the  vicar  :  the  purpose  for  which  it  required 
the  consent  of  the  patron  will  be  sufficiently  secured  by  the  consent  of  the  committee, 
under  the  sanction  of  the  Court. 

The  Lord  Chancellor  [Eldon].  Unless  the  act  requiring  the  consent  of  the  patron 
in  writing  authorizes  the  committee  to  consent  for  him,  I  cannot  sanction  a  lease 
vith  the  consent  of  the  committee. 

Order  refused. 

[3961  Vatjghan  v.  Woreall.   Nov.  7,  1817  ;  July  24,  30, 1818. 

Persons  who,  with  the  knowledge  of  the  Plaintifi,  had  entered  into  a  subscription  to 
defray  the  costs  of  the  suit,  having  been  examined  by  the  Plaintiff,  the  Defendant, 
on  an  application  as  soon  as  he  obtained  a  knowledge  of  that  fact,  was  permitted  to 
exhibit  new  interrogatories  to  the  witnesses  for  the  purpose  of  proving  it ;  and  a 
motion  by  the  Plaintiff  to  discharge  that  order,  or  obtain  leave  for  exhibiting  new 
interrogatories,  to  prove  the  execution  of  releases  to  the  former  witnesses,  and  for 
re-examining  the  former  witnesses  on  the  former  interrogatories,  was  refused,  with 
costs. 

The  Plaintiffs,  trustees  under  an  act  of  parliament  for  building  a  new  church  at 
Cliflortt  entered  into  a  parol  agreement  with  the  Defendant  for  the  purchase  of  land 
on  whieh  the  church  might  be  built ;  the  bill  prayed  specific  performance  of  that 
agreement ;  and  the  only  question  was,  whether  the  Plaintiffs  had  undertaken  to 
cause  a  footpath  which  crossed  the  Defendant's  grounds  to  be  closed,  the  Plaintiffs 
insisting  that  the  Defendant's  solicitor  abandoned  that  part  of  the  agreement.  The 
Defendant  having  filed  his  answer  with  despatch,  a  joint  commission  was  issued  for 
the  examination  of  witnesses.  Before  publication  passed,  the  Defendant  discovered 
that  witnesses  examined  on  behalf  of  the  Plaintiff  had  entered  into  a  subscription  to 
defray  the  expenses  of  the  suit,  and  that  Osbom,  the  Plaintiff's  principal  witness,  was 
the  solicitor  in  the  cause,  and  had  agreed  to  bestow  his  attendance  and  personal 
labour  gratuitously,  and  to  advance*£100  towards  the  cost. 

On  the  motion  of  the  Defendant  (2  Madd.  322),  the  Vice-Chancellor^  on  the  22d 
August  1817,  pronounced  the  following  onler  : — 

"  TTiis  Court  doth  order,  that  the  said  Defendant  be  at  liberty  to  exhibit  fresh 
interrogatories  for  the  examination  of  J.  Osbom  and  T.  Whippie,  two  of  the  Plaintiff's 
witnesses,  as  to  their  being  interested  in  the  subject-matter  of  this  suit ;  and  it  is 
ordered,  that  the.  Plaintiffs  be  at  liberty  to  cross-examine  the  said  two  witnesses,  as  to 
the  said  interrogatories  only;  and,  by  consent,  it  is  ordered,  that  the  Defendant  be 
at  liberty  to  take  out  a  new  commisfaion,  for  the  purpose  aforesaid,  directed  to  the 
com-[396]-mis8ionerB  named  in  the  former  commiBsion  ;  but  the  said  commission  is 
to  be  at  the  expense  of  the  Defendant."    (Reg.  Lib.  B.  1816,  fol.  1715.) 

A  motion  was  now  made,  on  behalf  of  the  Plaintiffs,  before  the  Lord  Chancellor, 
that  the  order  of  the  22d  of  August  might  be  discharged,  or  "  that  the  evidence  given 
in  this  cause  by  J.  Osbom  and  T.  Whippie,  named  in  the  said  order,  might  be  sup- 
preBsed,  and  that  the  Plaintiffs  might  be  at  liberty,  on  the  execution  of  the  commission 
thereby  directed,  to  gamine  the  said  J.  Osbom  and  T.  Whippie  to  the  several  matters 
they  have  been  previously  examined  to  in  this  cause  ;  and  for  that  purpose  to  exhibit, 
under  the  said 'commission,  the  first  interrogatories  exhibited  on  the  part  of  the 
Plaintiffs  under  the  former  commission,  and  also  to  exhibit  proper  interrogatories  to 
examine  other  witnesses  to  prove  proper  releases  and  discharges  to  the  said  /.  Osbom 
and  T.  Whippie,  from  any  thing  which  might  affect  their  comi>eteDcy  as  witnesses 
in  this  cause." 

Nov.  7,  1817.  OnthisdayMr.  Z,«acAaudMr.^Wii6roAam  were  heard  in  support 
of  the  motion,  and  Sir  Samuel  Romilly,  Mr.  Hart',  and  Mr.  C.  Romilly  against  it. 

The  Lord  Chancellor,  remarking  that  all  the  ancient  forms  of  interrogatories 
included  a  questbn  whether  the  witness  was  or  not  interested  in  the  event  c/L  the  suit ; 
and  that  such  was  the  course  of  proceeding  in  every  court  where  examination  was 
conducted  by  written  interrogatories ;  and  referring  to  the  practice  of  purga?- 
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[3971-tion  in  Scottish  courta,(l)  postponed  judgment  till  he  had  read  the  ozdw  and 
the  interrogatories.   (From  Mr.  Merivale^s  notes.) 
The  case  was  again  mentioned. 

Jtdtf  24,  1818.  Mr.  Bell,  Mr.  Wetherell,  and  Mr.  WUbraham,  in  support  of  the 
motion.  No  precedent  can  be  produced  of  a  re-examination  to  interest,  after  the 
commission  has  been  closed,  and  the  depositions  returned.  Objections  to  the  com- 
petence of  a  witness  are  discouraged  by  the  Court,  and  are  therefore  not  permitted, 
if  the  proper  opportunity,  namely,  the  time  when  the  witness  is  offered  for  examina- 
tion, has  been  suffered  to  pass.  It  would  be  extremely  dangerous  to  permit  the  party 
to  reserve  this  objection  till  the  effect  of  the  examination  is  known.  According  to  the 
ancient  practice,  by  cross-examination  to  the  merits,  objections  to  competence  are 
waived, — a  pohit  of  familiar  occurrence  in  tithe  causes.  If  re-examlnation  is  allowed 
at  all,  it  must  be  to  the  whole  case ;  and  the  Court  continually  allows  re-eatamination 
to  the  merits  before  pub]i-[398]*<^tion ;  as,  where  depositions  are  suppressed  because 
the  interrogatories  are  leading,(2)  or  the  depositions  were  produced  to  the  commis- 
sioners ready  prepared— 5Aauj  v.  Lindsey  (15  Ve$.  380) ;  so  in  ChoimondeleyY.  Clinton 
(3  Mer.  81),  the  last  case  on  the  subject.  The  effect  of  the  Vice-Chancellor's  order  is 
to  deprive  the  Plaintiff  of  the  witness's  evidence.  Should  it  appear  that  the  witnesses 
were  disqualified  by  interest  at  the  time  of  the  past  examination,  the  Plaintiff  may 
qualify  them  by  releases,  and  will  then,  conformably  to  the  practice  at  law,  be  entitled 
to  a  re-ezamination. 

Sir  Samuel  RomUli/,  Mr.  Hart,  and  Mr.  C.  BomUly,  against  the  motion.  The 
order  of  the  V ice-Chancellor  waa  perfectly  of  course ;  it  is  the  daily  practice,  after 
witnesses  have  been  examined  on  interrogatories,  to  permit  the  e^ibition  of  new 
interrogatories  before  their  depositions  have  been  published — Sarrison's  Practice 
(p.  273). 

Liability  to  the  costs  of  the  suit  is  clearly  an  interest  which  disqu^ifies — Phillips 

on  Evidence  (ch.  5,  sect.  1,  p.  60) ;  and  the  objection  to  the  competence  of  the  witness 
is  not  waved  by  cross-examination  in  ignorance  of  his  interest  in  the  suit ;  it  is 
sufficient  to  object  as  soon  as  knowledge  of  that  fact  is  obtained — Needham  v.  Smith 
(2  Vern.  463),  Scott  v.  Fenwick  (3  Gwill.  1255),  Perigal  v.  Nicholson  (Wightiv.  64), 
Moorhouse  v.  Be  Passau  {Coop.  300  ;  19  Ves.  433).  The  modem  distinction  is,  that 
the  proper  time  for  examination  to  competence  is  before  pubUcation  ;  but  the  exhi- 
bition of  interrogatories  to  credit,  is  permitted  after  publication  [399] — Callaghan  v. 
Rochforl  (3  Atk.  643),  PwrceU  v.  M'Namara  (8  Vet.  324),  Wood  v.  EammertoR 
(9  Ves.  145),  Carlos  v.  Brook  (10  Ves.  49),  Mill  v.  MUl  (12  Ves.  406),  Stckes  v. 
M' Kerrall.(z)  By  the  present  practice  at  law,  the  objection  to  competence  pravula 
at  whatever  period  of  the  examination  it  is  discovered— PAiffi^  on  EvideDce.(4) 

The  second  object  of  this  application,  liberty  to  re-examine  the  witnesses  after 
the  execution  of  releases,  requires  authority.  On  principle  it  cannot  succeed.  The 
rules  of  law  presume  an  influence  from  interest ;  the  evidence  given  under  that 
influence,  could  not  be  altered  by  the  witness  after  he  had  received  a  release.  Such  a 
recantation  would  subject  him  to  infamy  at  least,  if  not  to  other  penalties  of  perjury. 
The  cases  of  re-examination  on  the  same  interrogatories,  are  confined  to  instances  in 
which  the  original  examination  is  defective  by  reason  of  some  accidental  error— 
Sandford  v.  Paul  (2  Dick.  750 ;  3  Bro.  C.  C.  370 ;  1  Ves.  Jun.  398),  BowUjf  v.  BicUey 
(1  Cox,  281),  Kirk  v.  Kirk  (8  Ves.  280,  285 ;  see  Bott  v.  Birch,  6  Madd.  66). 

The  Lord  Chancellor  [Eldon],  There  is  no  doubt  that,  of  late  years,  courts  id 
justice  have  struggled  to  convert  objections  to  the  competence  of  a  witness  into 
objections  to  credit  (see  Lee  Rep.  Temp.  Hardwiche,  360 ;  IT.B.  300 ;  3T.B.  32) ; 
and  recent  decisions  [400]  (which,  though  it  is  difficult  always  to  understand  the 
grounds,  are  substantially  right)  establish  this,  that  if  the  witness  has  no  interest  in 
the  event  of  that  cause,  though  his  answer  to  the  question  may  be  evidence  for  or 
against  him  in  another  cause,  that  is  not  an  objection  to  his  competence ;  (5)  but  I 
have  never  known  that  doctrine  applied  to  a  case  in  which  a  bill  has  been  filed  in  this 
Court,  and  the  witnesses  have  engaged  to  pay  the  costs  of  the  proceedings ;  there, 
neither  the  Plaintiff  nor  the  witnestes  could  be  otherwise  than  aware  that  they  had  an 
Interest  in  the  event  of  that  suit. 

It  LB  said,  that  the  commission  having  been  returned,  objections  to  competence 
are  too  late.  The  party  may,  indeed,  waive  the  objection  .to  competence ;  aiid  in  a 
case  in  which  it  is  not  made  reasonably  clear,  that  at  the  date  of  the  examination  of 
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the  witness,  the  party  had  not  a  knowledge  of  the  objection  to  competennce,  I  should 
be  incUned  to  hold  that  he  has  waived  it ;  but  it  is  here  alleged,  that  the  Defendant 
was  not,  at  the  time  of  the  examination,  aware  of  the  incompetence  ;  and  in  reply  to 
the  objection  that  he  comes  too  late,  the  Defendant  says,  the  moment  it  is  discovered 
that  a  witness  has  an  interest,  his  evidence  is  destroyed,  and  that  being  destroyed,  and 
to  be  struck  out,  how  is  it  to  be  restored  at  law  or  in  equity  1  I  know  not  what  is  the 
practice  of  courts  of  law.  When,  after  the  witness  has  been  cross-examined  to  the 
rmne,  on  the  last  question  it  appears,  that  he  has  an  interest  in  the  suit,  the  judge 
must  say,  that  no  attention  could  be  given  to  his  evidence  ;  but  whether  they  permit 
a  release  to  be  given,  and  the  witness  to  be  asked  the  general  question, "  Is  all  that 

fou  [401]  have  said  to-day  true  t "  or  the  examination  to  be  repeated,  is  that  of  which 
am  not  informal.   At  a  late  period  of  my  life,  however,  I  certainly  remember  no 
such  instance. 

It »  a  novelty  to  me  to  hear  it  said,  that  if  it  appeara  that  a  witness  was  interested 
at  tbe  time  of  the  examination,  this  Court  knows  any  such  practice  as  that,  a  release 
being  given,  the  witness  may  then  be  re-examined.  {Callota  v.  Mince,  Prec.  in  Cha. 
23i ;  2  Vem.  472.)  I  believe  that  that  never  was  done  in  any  well  considered  case. 
When,  with  knowledge  that  there  might  be  an  objection  to  the  testimony,  and  not 
requiring  on  the  one  hand,  or  giving  on  the  other,  a  release,  the  parties  take  their 
chance  of  interested  testimony,  it  would  lead  to  mischief  beyond  calculation,  if  they 
were  permitted,  should  the  objection  transpire  in  the  progress  of  the  cause,  to  release 
and  re-examine,  when  it  is  almost  morally  impossible  that  the  witness  should  be 
relieved  from  the  influence  which  previously  prevailed  in  his  mind.  Such  a  practice 
would  be  still  more  dangerous  in  equity  than  at  law,  where  the  witness  stands  before 
a  tribunal  which  knows  all  that  he  has  said,  and  can  sift  his  evidence.  In  equity,  one 
deposition  will  be  auppressed  and  the  other  divulged.  That  is,  in  my  opinion,  a 
material  objection  to  suffering  these  witnesses  to  he  re-examined. 

It  is  nothing  to  allege  that,  on  an  issue,  the^r  would  be  namined :  that  is  the  course 
of  the  Court ;  and  they  might  be  examined  with  reference  to  their  depositions  here. 
It  is  enough  to  say  that  practice  sanctions  that,  and  I  know  no  practice  which 
sanctions  this.  Unless  I  mention  it  to-morrow,  you  will  consider  the  motion  as  refused. 

{.402}  30.  TheZ^t^  Chancellor  [Eidon].  I  take  this  to  be  a  case  in  which  the 
party  who  examined  the  witnessesknewat  the  time  that  they  had  an  interest.  Without 
prejudice  therefore  to  the  question,  in^icase  where  neither  the  Plainti£E  nor  the  Defend- 
ant knew  the  fact  of  interest  in  the  witness,  my  opinion  is,  that  as  I  can  find  nothing  in 
this  Court  analogous  to  the  practice  at  law  oi  giving  a  release  to  a  witness  to  qualify 
him  for  reexamination,  the  party  cannot  re-examine  these  witnesses  to  the  merits. 

Hotkm  refused  with  costs.  {Note :  On  the  re-examination  before  the  master,  of 
witnesses  examined  previously  to  the  decree,  see  Smith  v.  Graham,  2  Swans.  264.) 

(1)  "  All  witnesses,  before  they  are  examined  in  the  cause  are  purged  of  partial 
counsel,  that  is,  they  must  depose,  that  thev  have  no  interest  in  the  suit,  nor  have 

Siven  advice  how  to  conduct  it ;  that  they  have  got  neither  bribe  nor  promise,  nor 
ave  been  instructed  how  to  depose  ;  and  that  they  bear  no  enmity  to  either  of  the 
parties.  These,  because  they  are  the  first  questions  put  to  a  witness,  are  called 
iniiialia  testimonii.  Where  a  party  can  bring  present  proof  of  a  witness's  partial 
counsel,  in  any  of  the  above  particulars,  he  ought  to  offer  it  before  the  witness  be 
sworn  ;  but,  because  such  objection,  if  it  cannot  be  instantly  verified,  will  be  no  bar  to 
tbe  examination,  law  allows  the  party  in  that  case,  to  protest  for  reprobator,  before  the 
witness  u  examined ;  i.e.  that  he  may  be  afterwards  allowed  to  bring  evidence  of  his 
enmity,  or  other  inhabiUty."  Erskine,  Principles  of  the  law  of  Scotland,  book  4, 
tit.  2,  8.  14. 


(2)  See  Spence  v.  Allen,  Prec.  in  Cha.  493;  Gilb.  Eep.  in  Eq.  150.  Lord  Arundell 
V.  Pitt,  Amb.  585.   Mentill  v.  Papie,  3  Anstr.  923. 

(3)  3  Bro.  C.  C.  228,  and  see  Russel  v.  Atkiiison,  2  Dick.  532.  Watmore  v.  Bicken- 
ton,  2  Ves.&Bea.  267.    W^ite  v.  Fussel,  19  Ves.  127. 

(4)  Cha.  5,  sect.  8,  p.  130.  Cha.  8,  p.  267,  268.  Compare  Lord  LovaVs  trial,  18 
Howell,  State  Trials,  596,  597.  Abrahams  v.  Bunn,  4  Mutt,  2261.  Turner  v. 
Pearte,  1  T.  B.  717.   Howell  v.  Lock,  2  Campb.  14. 

(6)  The  distinction  is  between  an  interest  in  the  question,  and  an  interest  in  the 
event  of  the  suit ;  the  latter  alone  disqualifies.  1  r.  R.  302 ;  3  7.  36 ;  7  7.  B. 
603.  PhUlips  on  Evidence,  cha.  6,  sect.  1. 


670 


OBB  V.  FRITCHARD 


Ann  Paxton  Gee,  Plaintiff,  and  Wuxiam  Prttcbard  and  William  Anmssom, 
Defendants.  J«iy  17, 28,  [1818]. 

[See  Springhead  Spinning  Company  v.  Riley,  1868,  L.  R.  6  Eq.  558 ;  Mtdkem  v. 
Ward,  1872,  L.  R.  13  Eq.  621  ;  Prudential  Assurance  Company  v.  KnoU,  1875, 
L.  R.  10  Gh.  145.    See  also,  with  note.  Pope  y.  Curl,  1741,  2  Atk.  342.] 

Letters  vritten  by  the  Plaintiff  to  the  Defendant,  having  been  returned  by  him,  with 
a  declaration  that  he  did  not  consider  himself  entitled  to  retain  than,  the  pablioi- 
tion  of  copies  taken  before  the  return  without  the  knowledge  of  the  PUintiff.  was 
restrained  by  injunction,  though  represented  by  the  Defendant  as  necessary  for  the 
vindication  of  hie  character,  "nie  jurisdiction  to  restrain  the  publication  of  letten 
is  founded  on  a  right  of  property  in  the  writer. 

The  bill  stated,  that  William  Gee,  late  of  Beddington  Park,  in  the  county  of  Surrey, 
deceased,  the  late  husband  of  the  Plaintiff,  for  many  ymra  before,  and  at  the  time  m, 
his  death,  resided  in  the  mansion  of  Beddington  Park ;  that  the  PlamtiS  had  not  any 
issue  [403]  by  William  Gee^  and  after  their  marriage  William  Gee  informed  the 
Plaintiff, [that  there  was  a  boy  whom  he  maintained,  and  intended  to  educate  and 
bring  up,  and  that  he  was  desirous  that  the  boy  should  reside  at  Beddington  during 
the  vacations  from  school,  and  that  he  intended  to  educate  him  and  procure  him  a 
living  in  the  churchj  or  to  place  him  in  some  other  respectable  situation  in  life  ;  that 
the  Plaintiff  having  great  affection  for  her  husband,  and  being  desirous  to  comply 
with  his  wish  in  that  respect,  consented  to  receive  the  boy,  whose  name  was  William 
Pritchard  (the  Defendant,  the  Rev.  William  Pritchard),  and  he  was  accordingly 
brought  to  the  house  at  Beddington,  and  spent  his  vacations  there ;  that  Pritchem, 
after  that  time,  and  while  he  remained  at  school,  was  brought  to  Beddington,  as  his 
home  during  the  vacations,  or  times  of  recess  from  school,  and  after  he  quitted  school, 
and  was  a  student  at  the  University  of  CambridgCj  and  until  his  marriage  in  the  year 
1810,  he  was  permitted  by  William  Gee  and  the  Plaintiff,  to  return  to  and  resids  at 
Beddington  as  his  home  ;  that  William  Gee,  by  having  Pritchard  frequently  at 
his  house  on  such  occasions,  had,  and  showed  great  fondness  for  him,  until  some  time 
before  his  death,  and  the  Plaintiff  also  entertained  a  good  opinion  of  Pritchard,  and 
had  great  regard  for  him,  which  she  often  expressed  to  him  by  letters  and  otherwise, 
and  she  at  all  times  paid  him  great  attention,  and  shewed  him  great  kindness. 

The  bill  further  stated,  that  William  Gee  died  in  July  1816,  having  first,  by  his 
will,  divided  his  property  between  the  Plaintiff  and  Pritchard,  and  made  such  pro- 
vision for  Pritchard  therein  as  he  thought  proper  and  just ;  that,  for  many  years 
during  the  time  the  Plaintiff  was  so  acquainted  with  PriMiard,  she  was  in  the  habit 
of  writing  letters  to,  and  receiving  letters  from  him,  on  various  family  and  other 
subjects,  some  of  them  of  a  [4041  private  and  confidential  nature,  and  some  as  the 
Plaintiff  believes,  relating  to  his  morals  and  ccmduct  in  life,  and  oontain^ig  advice  to 
him);  that  for  some  time  past  the  Plaintiff  had  had  great  reason  to  he  dispsased  and 
dissatisfied  with  Pritchard  and  his  conduct,  and  in  consequence  thereof  they  had 
ceased  to  be  on  terms  of  friendship  |  and  Pritchard,  from  resentment,  as  the  Plaintiff 
believed,  had  threatened  and  intended  to  print  and  publish  copies  of  the  letters  which 
were  so  written  by  the  Plaintiff  to  him,  or  extracts  therefrom ;  and  wrote  a  letter  to 
the  Plaintiff,  dated  the  14th  of  May  1818,  containing  the  following  passage  : — "  My 
life,  as  far  back  as  memory  serves,  more  particularly  from  my  first  residence  at 
Beddington,  together  with  the  grounds  I  had  for  being  differently  situated,  vix. 
yourprofessions  contained  in  your  letters,  will  be  published  in  the  middle  olJune." 

The  bill  charged  that  Pritchard  was  proceeding  to  print  and  j^ublish,  or  cause  to 
be  printed  and  jnibUshed,  the  letters  of  the  Plaintiff,  or  true  copies  or  copy  thereof, 
and  extracts  therefrom,  and  that  he  and  the  Defendant  Anderson  had  caused  pubtie 
notice  thereof  to  be  given,  by  advertisement  in  the  newspapers,  and  otherwise, 
and  particularly  in  a  newspaper  called  The  Morning  Post,  on  Friday  the  9th  of  J uly, 
in  the  words  following  :  "  In  the  press,  and  speedily  will  be  published,  by  William 
Anderson,  bookseller,  Piccadilly, '  The  Adopted  Son,  or.  Twenty  Years  at  Beddington,' 
containing  Memoirs  of  a  Clergyman,  written  by  himself,  and  interspersed  with  inter- 
esting correspondence  " ;  and  that  Anderson  was  printing  and  about  to  publish  the 
same,  or  some  work  in  which  the  letters,  or  copies  thereof,  or  extracts  therefrom, 
were  introduced. 
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The  bill  also  charged,  that  the  PlaintifE  never  con8ent-{406]'3d  or  agreed  that  the 
letters,  or  any  of  them,  or  any  extracts  or  extract  therefrom,  should  be  published  ; 
and,  in  answer  to  an  alleged  pretence  of  the  Defendant  Pritchard,  that  the  lettera  were 
his  private  property,  and  tliat  he  was  entitled  to  print  and  publish  them,  or  to  make 
such  use  of  them  as  he  might  think  proper,  charged,  that  the  letters  were  wholly 
written  and  composed  by  the  Plaintifi,  and  were  not  the  property  of  Pritchard,  but  of 
the  Plaintiff,  and  that  Pritchard  had  not  even  a  joint,  or  partial,  or  any  property  what- 
ever therein,  and  that  Pritchard,  if  he  ever  had  any  interest  in  the  letters,  had  parted 
with  the  same,  for  that  he  some  time  since  sent  to  the  Plaintiff  a  parcel  of  letters  and 
papers,  accompanied  by  a  letter  from  him,  stating,  that  the  parcel  contained  the  ordinal 
letters  which  tne  Plaintiff  had  so  written  to  him  (the  parc^  of  letters  being  then  in  the 
PlaintifE's  possession) ;  but  the  Plaintiff  charged,  that  Pritchard  before  he  sent  to 
the  Plaintiff  the  parcel  of  original  letters,  and  without  the  consent  of  the  Plaintiff, 
took,  or  caused  to  be  taken,  a  copy  thereof,  from  which  copy  so  taken  he  intended 
to  print  and  publish  copies  or  extracts. 

The  bill  further  char^,  that  the  Defendants  were,  or  were  to  be,  jointly  interested 
in  the  profits,  if  any,  which  should  be  made  or  produced  by  the  sale  of  the  publication, 
or  that  Anderson  had,  or  was  to  have,  some  joint  interest  or  concern  with  Pritchard 
in  the  publishing  and  sale  of  the  letters  or  work  ;  that  the  publication  of  the  letters, 
by  the  Defendant,  was  a  breach  of  private  confidence,  or  violation  of  the  right  and 
interest  of  the  Plaintiff  therein,  and  was  intended  to  wound  her  feelings,  and  could 
have  no  other  effect. 

The  bill  prayed,  that  the  Defendants  might  be  respectively  restrained  by  injunction 
from  printing  or  publishing  the  original  letters,  or  any  copies  or  copy  of  the  original 
lettera,  ao  written  by  the  Plaintiff,  or  any  ex-{406]-t^i'^t^  or  extract  therefrom,  and 
might  be  decreed  to  deliver  up  to  the  Plaintiff,  or  to  destroy,  the  original  copy  of  the 
letters  ao  taken  or  made  by  the  Defendant  Pritchard,  and  all  printed  and  other  copies 
thereof,  or  of  any  extracts  therefrom,  which  they  might  respectively  have  in  their 
pMsesflion  or  power. 

The  allegations  of  the  bill  being  verified  by  affidavit,  a  motion  was  made  for  an 
injunction,  which  the  Lord  Chancellor,  after  inquiring  for  an  instance  of  an  injunction 
issued  against  the  person  to  whom  the  letters  were  addressed,  granted  on  the  authority 
of  Thompson  v.  Stanhope  (Amb.  737). 

"  It  was  therefore  prayed,  that  the  Defendants  may  be  respectively  restrained,  by 
the  order  or  injunction  of  this  Court,  from  printing  or  publishing  the  said  original 
letters,  or  copies  or  copy  of  the  original  letters  written  by  the  Plaintiff,  or  extracts  or 
extract ;  which,  upon  hearing,  &c.,  is  ordered  accordm^ly,  until  the  Defendants 
shall  appear  to,  and  fully  answer,  the  Plaintiff's  bill,  or  this  Court  make  other  order 
to  the  contrary." 

Bee.  Lib.  A.  1817,  fol.  1819. 

Jtuy  28.  On  this  day  a  motion  was  made,  on  behalf  of  the  Defendant,  to  dissolve 
the  injunction. 

The  affidavit  of  the  Defendant,  in  support  of  the  motion,  stated,  that  he  was  the 
natural  son  of  William  Gee,  the  late  husband  of  the  Plaintiff,  and  that  about  nineteen 
years  ago,  and  when  he  was  of  the  age  of  eleven  years,  he  was,  with  the  consent  of  the 
Plaintiff,  and  with  her  knowledge  of  the  relationship  between  himself  and  Mr. 
[407]  Cree,  taken  into  Mr.  Gee's  house,  and  from  that  time  till  Mr.  Gee's  decease, 
was  uniformly  treated  by  him  as  his  son,  and  was  placed  by  him,  and  at  his  expense, 
under  the  tuition  of  a  clergyman,  who  lived  a  few  miles  from  Beddington  Park,  and 
during  his  vacations  he  went  to,  and  resided  at  Beddington  Park,  as  his  proper  home  ; 
that  in  the  year  1806  he  was  aent  by  Mr.  Gee  to  St.  John's  College,  Cambridge,  where 
he  was,  by  Mr.  Gee's  direction,  entered  at  first  as  a  pensioner,  and  afterwanis  as  a 
fellow  commoner  ;  and  that  during  the  whole  time,  from  the  period  at  which  he  was 
so  received  into  Mr.  Gee's  house,  until  the  time  of  his  death,  he  was  uniformly  treated 
by  Mr.  Gee  as  his  son,  and  with  the  greatest  kindness  and  indulgence,  and  was  intro- 
duced by  him  into  the  society  in  which  Mr.  Gee  lived,  which  was  of  the  first  rank  in 
the  neighbourhood  of  his  residence,  and  was  always  given  to  understand  by  Mr.  Gee, 
that  he  was  to  be  provided  for  by  him,  as  if  he  had  been  his  son  by  marriage,  and 
therefore  the  Defendant  conceived  he  should  succeed  to  the  bulk,  or  a  large  portion  of 
his  property,  and  that,  in  forming  his  acquaintance  and  connexion  in  the  world,  he  was 
to  act  as  haymg  such  expectations ;  that  from  the  time  when  he  was  so  taken  into  the 
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house  of  Mr.  Gee,  until  Mr.  Gee's  death,  he  was  always  treated  and  regarded  by  the 
PlaintifE  sa  her  adopted  son,  and  she,  during  the  whole  of  that  time,  declared  the 
greatest  lore,  and  regard,  and  esteem  for  him,  and  vjcote  to  him,  and  also  to  bis  wife, 
previous  to  and  subsequent  to  their  marriage,  a  great  number  of  letters  ezpreasWe  of 
such  sentiments,  and  the  Defendant,  at  her  mTitation,  always  treated  ner  as  his 
mother,  and  called  her  by  that  name. 

The  affidavit  further  stated,  that  in  the  year  1815  Mr.  Gee  died,  having,  by  his 
will,  made  some  provision  for  the  Defendant  during  the  life  of  the  Plaintiff,  and 
having  bequeathed  the  sum  of  £  17,000  to  the  Defendant,  or  his  [4(^]  family,  after  the 
Plaintiff's  death,  provided  she  did  not,  by  any  deed  or  will,  otherwise  dispose  theraof ; 
that  the  provision  made  by  the  will,  independent  of  the  sum  of  £17,000,  was  very 
inadequate  to  the  expectation  Mr.  Gee  had  held  out  to  the  Defendant ;  but  that  he 
was  perfectly  certain,  that  in  making  such  inadequate  provision,  and  also  in  making 
the  bequest  of  £17,000  to  the  Defendant  or  his  family,  subject  to  alteration  hy  the 
Plaintiff,  Mr.  Gee  was  fully  persuaded,  from  the  affectionate  con  Juct  and  great  regard 
ftzhibited  by  the  PlaintifE  to  the  Defendant,  that  the  Defendant  might  safely  deprad 
for  hu  future  support  on  her  affection ;  and  that  Mr.  Gee  wished  to  put  it  in  the 
Plaintiff's  power  to  evince,  by  something  more  than  words,  her  affection  and  regard 
to  the  Defendant ;  that  immediately  after  the  decease  of  Mr.  Gee,  a  cpreat  alteration 
took  place  in  the  conduct  and  deportment  of  the  Plaintiff  to  the  Defendant ;  and  it 
was,  by  the  direction  of  the  Plaintiff,  suggested  to  the  Defendant  within  a  few  dayg 
after  Mr.  Gee's  death,  that  the  Defendant  was  no  longer  to  call  her  by  the  name 
of  mother,  as  circumstances  were  altered  ;  and  that  she  had  for  some  time  not  only 
withdrawn  her  regard  from  the  Defendant,  but  treated  him  with  great  contumely, 
and  expressed  herself  concerning  him  in  the  most  injurious  and  opprobrious  terms ; 
that  the  Defendant  having,  as  well  during  the  life  of  Mr.  Gee,  as  since  his  decease, 
entertained  such  expectations  as  were  authorised  by  the  conduct  and  expressions 
of  Mr.  Gee,  and  of  the  Pkuntifi  herself,  and  having,  in  his  intensourse  with  hia 
neighbours  and  acquaintance,  conducted  himself  as  having  such  expectations, 
and  having  in  his  conversation  occasionally  alluded  to  the  same,  and  especially 
having,  upon  his  marriage,  represehted  to  his  wife  and  her  parents,  that  he  had 
such  expectations,  the  Plaintiff  had,  as  the  Defendant  had  been  informed  and 
believed,  stated  or  repre8ent-[4091-ed,  that  neither  herself  nor  Mr.  Gee  ever  gave 
the  Defendant  any  reason  to  entertain  any  such  expectations,  and  that,  thereJon. 
the  Defendant's  representations  in  that  respect  were  wholly  without  foundaUon. 
or  to  that  effect :  from  which  circumstance,  and  from  the  great  influence  with 
which  the  large  property  of  the  Plaiutiff,  in  the  country,  and  her  great  character 
invested  her,  doubts  had  been  entertained  of  the  Defendant's  veracity  in  such 
representations ;  that  he  had  never  committed  any  act  to  forfeit  the  regard  and 
esteem  of  the  Plaintiff,  nor  was  there  any  thing  in  his  moral  or  prudentaal  era- 
duct,  or  in  his  conduct  to  the  Plaintiff,  that  could  justify  her  withdrawing  Iter 
regard  and  esteem  from  him,  and  treating  him  in  the  injurious  manner  aboT^ 
mentioned ;  but  notwithstanding,  the  Defendant  found,  that  from  the  alteratioo 
in  the  behaviour  of  the  Plaintiff  towards  him,  reports  and  suspicions  had  prevailed 
in  his  neighbourhood,  that  the  Defendant  had  been  guilty  of  some  gross  act  or 
acts  of  misconduct,  or  that  he  had  acted  without  due  deference  to  the  Plainti^ 
or  Mr.  Gee,  and  especially,  that  the  Defendant's  marriage  was  contrary  to  their 
wishes ;  whereas  both  the  Plaintiff  and  Mr.  Gee,  at  and  long  previously  to  tlie 
time  when  the  Defendant's  marriage  took  place,  approved  thereof,  in  the  most 
unqualified  terms. 

The  affidavit  proceeded  to  state,  that  the  Defendant  was  the  rector  of  WaUm 
tm  the  nut,  and  muiy  of  his  parishioners  were  tenimts  of  the  Plaintiff ;  and  from 
the  alteration  in  the  Plaintiff's  behaviour  to  the  Defendant,  he  found  himself  gr^ 
hurt  and  lowered  in  the  estimation  of  his  parishioners,  and  felt  it  abeohitely  neces- 
sary to  lay  a  statement  of  the  circumstances  of  his  case  and  conduct  before  tlx 
public,  which,  supported  by  the  letters  of  the  Plaintiff  as  necessary  documents  to 
authenticate  the  statement,  he  conceived  to  be  the  only  means  of  [410]  vindicating 
his  character  and  conduct  to  his  parishioners  and  acquaintance,  and  the  nobkotf 
and  gentlemen  with  whom  he  had  been  in  the  habit  of  aasooiatingl  and  be  accord- 
ingly had{written  and  prepared  such  a  statement,  under  the  title  mentioned  in 
bin,  which,  with  the  permission  of  the  Oourt^he  intended  to  publish  and  dis^l'O'' 
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gratuitotisly,  among  his  acquaintances  and  neighbours,  but  which  he  never  in- 
tended should  be  sold,  nor  had  he  the  least  Tiew  to  gain  a  prc^t  on  such 
pubUoation ;  that  he  had  therein  no  rindictive  object  nor  motive  of  resentment, 
nor  any  wish  to  lay  open  or  publish  to  the  world  any  of  the  Plaintiff's  seCrets,  or 
to  wound  her  feehngs,  or  to  compel  or  induce  her  to  comply  with  any  applications 
made  to  her  by  the  Defendant,  nor  any  other  object  than  the  Defendant's  own 
vindication  ;  that  the  letters,  and  parts  of  letters,  which  he  intended  to  publish, 
related  solely  to  the  Defendant  and  his  wife,  as  connected  with  the  Plaintiff  and 
Mr.  Gee ;  and  that  several  of  the  facts  before  stated  he  could  have  supported,  by 
inserting  some  of  the  PlaintiS'a  letters ;  but,  in  deference  to  the  decision  of  the 
Court  in  granting  the  injunction,  he  had  forborne  so  to  do. 

The  farther  affidavit  of  the  Plaintiff,  in  opposition  to  the  motion,  stated,  that 
William  Gee,  the  late  hubsand  of  the  Plaintiff,  and  the  reputed  father  of  the  De- 
fendant Pritckard,  by  his  will,  among  other  things,  gave  to  Prifchard  the  sum  of 
£4000,  which  he  had  received,  and  also,  during  his  life,  the  interest  of  the  sum  of 
£6000  (which  he  had  also  received  from  time  to  time),  and  after  the  Defendant's 
death  he  gave  the  £6000  for  the  benefit  of  the  wife  and  children  of  the  D^endant ; 
and  he  alm>  gave  the  sum  of  £17,000  to  trustees,  in  trust,  to  pay  the  interest  to  the 
Plaintiff  for  her  life,  and  after  her  death,  to  pay  the  principal  to  such  persons,  and 
in  such  manner  as  shelshould  appoint ;  and  if  she  made  no  appointment,  [411]  then, 
upon  trust,  to  pay  out  of  the  dividends  thereof  an  annuity  of  £100  to  H.  S.  for 
her  life,  and  subject  thereto  to  pay  the  dividends  to  Pritehard,  and  after  his  death 
for  the  benefit  of  his  wife  and  children. 

The  affidavit  of  the  Plaintiff  further  stated,  that  she  considered  the  provision 
80  made  by  the  will  of  Mr.  Gee,  compared  with  his  fortune,  an  adequate  provision 
for  the  Defendant,  and  as  much  as  the  Defendant  had,  or  as  Mr.  Gee  gave  him, 
any  reason  to  expect ;  that  she  beKeved  the  reason  why  Mr.  Gee  gave  to  her  a  power 
of  disposing  of  the  sum  of  £17,000  after  her  decease,  was  to  give  her  a  check  upon 
his  conduct,  and  to  enable  her  to  withhold  all  benefit  thereof  from  the  Defendant, 
if,  by  his  conduct,  he  should  not,  in  her  opinion,  entitle  himself  to  the  same,  and 
that  such  power  was  not  given  to  her  to  evince,  by  more  than  words,  her  regard 
to  Pritehard  ;  that  Pritehard  was  never  given  to  understand  from  her  that  he  had 
reason  to  expect  Mr.  Gee's  fortune,  and  that,  in  a  letter  written  by  him  to  her,  so 
late  as  the  16th  of  February,  he  admitted  the  same  ;  she  denied  that  she  had  treated 
Pritehard  with  great  contumely,  or  that  she  had  expressed  herself  in  any  injurious 
and  opprobrious  terms  concerning  him ;  but  she  said,  that  having  great  reason 
to  be  displeased  and  dissatisfied  with  his  conduct,  she  had  expressed  such  her  dis- 
pleasure and  dissatisfaction. 

The  affidavit  proceeded  to  state,  that  since  the  death  of  Mr.  Gee,  the  Plaintiff 
procured  for  the  Defendant  the  presentation  to  the  rectory  of  Walt&n  on  the  Hill, 
of  the  annual  value  of  about  £400,  of  which  he  was  then  in  possession  as  incumbent ; 
and  she  had  also,  on  his  representation  of  having  incumberal  himself  with  debt, 
given  to  him  the  sum  of  £4600  to  enable  him  to  pay  his  debts,  and  had  since  given 
to  him  other  large  sums  of  money ;  £412]  that  Pritehard  still  continued  to  apply 
to  her  for  money,  and  pressed  her  to  allow  him  to  receive  the  interest  of  the  sum 
of  £17,000,  and  to  give  up  to  him  her  life  interest  therein,  with  which  she  refused 
to  comply. 

The  affidavit  expressed  her  belief,  that  Pritehard  had  been  induced  to  threaten 
to  publish  the  letteni  which  she  had  written  to  him,  for  the  purpose  of  compelling 
or  mducing  her  to  comply  with  such  application,  and  not  of^  vindicating  his  char- 
acter and  conduct ;  that,  on  the  18th  of  March,  she  received  a  letter  from  him, 
addressed  to  her,  whereby  he  expressed  himself,  amongst  other  things,  as  follows : — 
"  I  allude  to  the  interest  of  the  £17.000,  which,  if  you  will  allow  me,  without  further 
comment,  to  receive  the  interest  of,  at  S.  Ws.,  I  shall  give  you  no  further  uneasiness, 
either  by  my  presence  or  by  further  application  "  ;  that  the  letter  mentioned  in  the  bill 
to  have  been  written  by  Pritehard,  and  sent  to  her  with  the  original  letters  which  she 
had  formerly  written  to  him,  was  dated  the  6th  of  April  then  last ;  and  therein,  after 
accusing  himself  of  ingratitude  to  the  Plaintiff,  and  apologizing  to  her  for  his  past  con- 
duct, he  begged  her  forgiveness,  and  disclaimed  or  abandoned  all  right  to  the  letters, 
as  being  unworthy    the  sentiments  and  expressions  of  kindness  contained  in  them. 

Mr.  Hwt,  Bb.  WethereU,  and  Mr,  SidebotUm,  in  support  of  the  motion.  This 
G.  XVI.— 23 
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injunction  cannot  be  supported,  except  on  the  general  principle,  that  the  writer 
of  a  letter  is  entitled  at  any  time  to  restrain  the  publication,  and  to  recover  the 
possession  from  the  person  to  whom  it  was  addreseed.  No  such  principle  has  ever 
been  recognized  in  the  jurisprudence  of  this  country,  and  is  negatived  by  the  only 
[4131  recent  decision  on  this  subject,  Lord  and  Lady  Perceval  v.  Phipps  (2  Vet. 
<&  Beam.  19).  In  Hudson's  Treatise  on  the  Court  of  Star  Chamber  (2  Collect. 
Jurid.  1-239),  no  trace  is  found  of  any  interference  of  that  tribunal,  by  injunction 
or  otherwise,  on  the  subject  of  letters,  unless  the  publication  was  libellous. 

The  Lord  ChariceUor  [Eldon],  It  will  not  be  necessary  to  trouble  you  with 
that  view  of  the  case.  The  publication  of  a  libel  is  a  crime  ;  and  I  have  no  jurift- 
dietion  to  prevent  the  commission  of  crimes ;  excepting,  of  eourae,  such  cases  as 
belong  to  the  protection  of  infants,  where  a  dealing  with  an  infant  may  amount 
to  a  crime — an  exception  arising  from  that  peculiar  jurisdiction  of  this  C-ourt. 

Argument  in  support  of  the  motion  resumed. 

An  attempt  will  be  made  to  sustain  the  injunction,  on  the  ground  that  the 
publication  of  the  letters  will  be  painful  to  the  feelings  of  the  Plaintif!. 

The  Lord  Chancellor  [Eldon].  I  will  relieve  you  also  from  that  argument  The 
question  will  be,  whether  the  bill  hag  stated  facts  of  which  the  Court  can  take  notice, 
as  a  case  of  civil  property,  which  it  is  bound  to  protect.  The  injunction  cannot  be 
maintained  on  any  principle  of  this  sort,  that  if  a  letter  has  been  written  in  the  way 
of  frioadship,  either  the  continuance  or  the  discontinuance  of  that  friendship  affords 
a  reason  for  the  interference  of  the  Court 

Argument  in  support  of  the  motion  resumed. 

The  injunction  then  must  rest  on  one  of  two  grounds :  [414]  1  ■  That  the  Plaintiff 
possesses,  in  the  letters,  a  property  either  general  or  literary ;  2.  That  the  publica- 
tion of  them  is  a  breach  of  trust. 

It  will  be  difficult  to  establish  that  letters  may  be  the  subject  of  literary  property. 
The  cases  of  Pope  v.  Curl  (2  Atk.  342),  and  Thompson  v.  Stanhope  (Amb.  737), 
render  it  doubtful  to  what  extent  the  Court  recognizes  the  doctrine  of  property 
in  letters.  ThvLsPliny's  letter  are  said  to  havebeenwrittenor  revised  for  publication. 
{Plin.  Episi.  I.  1,  ep.  1.) 

The  lard  Chancellor  [Eldon].  My  predecessors  did  not  inquire  whether  the 
intention  of  the  writer  was  or  was  not  directed  to  publication.  The  difficulty  which 
I  have  felt  in  all  these  cases  is  this  :  If  I  had  written  a  letter  on  the  subject  of  an 
individual,  for  whom  both  the  person  to  whom  I  wrote  and  myself  had  a  common 
regard,  and  the  question  arose  for  the  first  time,  I  should  have  found  it  difficult  to 
satisfy  my  mind  that  there  is  a  property  in  the  letter  ;  but  it  is  my  duty  to  submit 
my  judgment  to  the  authority  of  those  who  have  gone  before  me ;  and  it  will  not 
be  easy  to  remove  the  weight  of  the  decisions  of  Lord  Hardwicke  and  Lord  Apsley. 
The  doctrines  of  this  Court  ought  to  be  as  well  settled  and  made  as  uniform  almost 
as  those  of  the  common  law,  laying  down  fixed  principles,  but  taking  care  that  they 
are  to  be  applied  according  to  the  circumstances  of  each  case.  I  cannot  agree  that 
the  doctrines  of  this  Court  are  to  be  changed  with  every  succeeding  judge.  Nothing 
would  inflict  on  me  greater  pain,  in  quitting  this  place,  than  the  recollection  that  I  had 
done  any  thing  to  justify  the  reproach  that  the  equity  of  this  Court  varies  like  the 
Ghanoeilor's  {oot.(l) 

[415]  I  understand  the  Viu  Chancellor^  in  the  case  of  Lord  ani  Lady  Perceval  v. 
Phipps  (2  Ves.  &  Beam.  19),  not  to  have  denied  Lady  PercevaVs  property  in  the 
letters,  but  to  have  inferred,  from  the  circumstances,  that  she  had  autnoruted,  and 
for  that  reason  could  not  complain  of,  the  publication. 

Argument  in  support  of  the  motion  resumed. 

Letters  between  public  functionaries  on  public  business,  or  between  private 
individuals  on  private  business,  where  the  nature  of  the  subject  discussed  made 
it  evident  that  the  correspondence  could  not  be  designed  for  publication,  may  con- 
stitute an  exception. 

The  Lord  Chancellor  [Eldon].  Are  the  cases  which  establish  the  jurisdiction 
founded  in  a  right  to  restore  the  property,  or  to  restrain  the  publication  Y  I  think 
that  the  decisions  represent  the  property  as  qualified  in  some  respects ;  that  by  send- 
ing the  letter,  the  writer  had  given,  for  the  purpose  of  reading,  and,  in  some  cases, 
of  keeping  it,  a  property  to  the  person  to  whom  the  letter  was  addressed,  yet,  that 
the  gift  was  so  restrained,  that  utlra  the  purposes  for  which  the  letter  was  sent. 
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the  property  waa  in  the  sender.  If  that  is  the  principle,  it  is  immateri&l  whether 
the  publication  is  for  the  purpose  of  profit  or  not.  If  for  profit,  the  party  is  then 
selling,  if  not  for  profit,  he  is  giving,  that,  a  portion  of  which  belongs  to  the  writer. 
I  doubt  [416]  whether  the  Court  has  proceeded  so  far  m  to  decree  the  restoration 
of  letters ;  for  the  principle  on  which  it  interferes  recognizes  a  joint  property  in 
the  writer  and  the  person  to  whom  they  are  addressed. 
Argument  in  support  of  the  motion  resumed. 

It  is  clear  that  the  Defendant  was  entitled  to  retain  the  letters,  and  retaining, 
to  read  and  show  them  to  his  friends  or  to  strangers.  These  modes  of  publication 
there  is  no  pretence  for  restraining  :  upon  what  principle  then  can  the  publication 
by  printing  be  restrained  ?  An  equity,  or  jus  proprietatis,  in  the  Flaintiif,  must 
apply  equally  to  every  mode  of  piiblication,  and,  confessedly,  not  authorising  the 
restraint  of  some  modes,  cannot  Dy  any  rational  distinction  authorise  the  restraint 
of  any  mode.  The  argument  is  the  same,  whether  the  supposed  right  of  the  Plaintiff 
is  founded  in  property  or  breach  of  confidence. 

The  Lord  Chanullor  [Eldon].  Does  the  common  injunction  ever  go  so  far  % 
When  the  Court  enjoins  a  Defendant  from  publishing  the  book  of  another,  has  it 
ever  restrained  him  from  reading  it,  or  showing  it  to  his  friends  1  Such  an  injunction 
will  not  prevent  the  Defendant  from  carrying  the  book  to  a  reading-room,  or  reciting 
it  in  public  company ;  (2)  but  is  that  a  reason  for  not  restraining  publication  ?  The 
"  usage  limits  the  extent  of  the  jurisdiction. 

Argument  in  support  of  the  motion  resumed. 

Admitting  that  the  right  of  property  in  the  person  re-[417]-<^>ving  the  letter  is 
qualified,  the  question  whether  that  right  of  propertyincludes  a  right  of  publication 
must  depend  on  the  circumstances  of  each  case.  Whenever  the  writer  is  entitled 
to  the  restoration  of  the  letter,  the  party  from  whom  he  is  entitled  to  recover  it 
can  have  no  right  of  publication.  The  exclusive  property  in  the  manuscript  includra 
every  right  of  using  it,  and,  among  other  uses,  for  the  purpose  of  publication.  But 
where  the  correspondent  is  entitled  to  retain  the  manuscript,  great  difficulty  occurs 
in  restricting  his  right  of  publication. 

In  this  case  the  Defendant  was  unquestionably  entitled  to  retain  the  letters ; 
and  he  is  now  entitled  to  publish  them  for  the  vindication  of  his  character.  The 
cases  of  Pope  v.  Curl,  and  Thompson  v.  Stanhope,  proceed,  on  the  supposition,  that 
the  person  in  possession  of  the  letters  was  the  depositary  only,  and  not  the  pro- 
ietor  ;  but  whenever  the  person  to  whom  they  are  sent  is  entitled  to  retain  them, 
ing  proprietor  of  the  substance  on  which  they  are  written,  he  is  proprietor  of  their 

oontents,  and  may  therefore  publish  them.  The  m  junction  m  v.  Eaton  (ISA  prU 

1813.   2  Ves.  dt  Beam.  23,  27)  was  granted  on  the  fact  of  purchase  of  the  letters 
by  the  writer  from  the  Defendant. 

On  the  ground  of  breach  of  trust,  of  which  there  is  no  evidence,  the  injunction 
could  not  be  maintained  ;  this  Court  interferes  with  publications  only  as  the  subject 
of  property — Souihey  v.  Sherwood  (2  Met.  436).  The  injunction  in  the  Earl  of 
Granard  v.  Dunkin  (1  Ball  £  Beat.  207)  was  founded  on  a  right  of  property  in 
the  receiver  of  the  letters. 

The  Lord  Chancellor  [Eldonl.  The  question  is,  what  is  the  conduct  of  the 
Plaintiff,  [418]  which,  by  the  Defendant's  affidavit,  is  represented  as  his  justification 
in  the  publication  of  the  letters  %  If  the  Court  possesses  jurisdiction  by  reason  of  a 
right  of  property,  and  if  the  principle  of  the  decision  in  Lord  Mid  Lady  Perceval  v. 
Phipps  would  require  me  to  declare,  that,  notwithstanding  that  right  of  property, 
thePIaintifi's  conduct  had  been  such,  that  she  waa  not  entitled  to  the  interference 
of  the  Court,  the  Defendant  is  at  liberty  to  insist  on  either  or  both  of  those  points  ; 
provided  that  he  is  not  concluded  by  the  act  which  Lord  Apsley  so  strongly  censured, 
of  returning  the  originals  and  retaining  copies.  That  act  is  particularly  stated  in 
the  bill  as  an  abandonment  of  property.  If  the  Defendant  had  any  right  of  property, 
it  waa  in  the  originals.  He  has  not  averred  that  the  letters  will  prove  the  state- 
ment in  his  affidavit,  though  that  is  to  be  inferred.  The  Defendant  might  destroy 
the  letters  (see  3  Wooddeson  Lectures,  415),  and  so  destroy  the  Plaintiff's  expectation 
of  profit  from  them. 

Sir  Samuel  Bomiily  and  Mr.  Boupell  for  the  injunction.   It  has  been  decided,  • 
fortunately  for  the  welfare  of  society,  that  the  writer  of  letters,  though  written 
without  any  purpose  of  profit,  or  any  idea  of  literary  property  posmssea  such  a  right 
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of  property  in  them,  that  they  cannot  be  published  without  his  consent,  unless  the 
purposes  of  justice,  civil  or  criminal,  require  the  publication. (3)  [419]  is  i^ot 
necessary  that  they  should  be  written  for  profit :  Dr.  Paley  having  prepared  sermons 
designed  for  gratuitous  distribution  among  his  parishioners,  the  Court  held  that 
his  executors  possessed  a  property  in  them,  and,  at  their  instance,  interfered  to 
restrain  the  publication  bv  a  bookseller.  The  question  here  is,  whether  the  Defend- 
ant has  established  that  he  is  about  to  publish  these  letters  for  purposes  essential 
to  justice  1  Without  that  proof  he  cannot  avail  himself  of  the  decision  in  Lord  and 
Lady  Perceval  v.  Phipps,  a  decision  which  admits  much  remark.  No  such  case  is 
established  by  his  affidavit,  and  for  the  purpose  of  establishing  one,  a  course  more 
effectual  than  any  affidavit  would  have  been  the  production  of  the  intended  publica- 
tion. The  publication,  not  of  a  simple  narrative  of  facts,  but  of  a  novel,  is  an 
extraordinary  expedient  for  the  vindication  of  character. 

The  Lord  Chancellor  [Eldonj.  The  decision  of  the  Vice  Chancellor  proceeded 
on  the  principle,  that  in  that  case  the  publication  was  necessary  for  the  purposes  of 

I'ustice ;  the  letter  of  the  Defendant,  written  in  April,  is  decisive,  that  the  publication 
lere  is  not  necessary  for  those  purposes.  What  occasion  was  there  for  the  Defendant 
to  inform  the  public,  that  he  intended  certain  papers  for  distribution  among  his 
private  friends  1 

Argument  for  the  injunction  resumed. 

The  present  decision  will  constitute  a  most  important  precedent.  If,  on  these 
affidavits,  the  injunction  is  dissolved,  no  man  can  be  restrained  from  publishing  the 
letters  which  he  has  received  from  another  ;  all  that  will  be  necessary  to  authorize 
the  publication,  is  a  quarrel,  and  an  assertion,  that  the  disclosure  is  required  for  the 
vindication  of  his  character.  When  the  Defendant  re-[420]-turn6d  the  originals, 
clandestinely  retaining  copies,  he  abandoned  all  right  of  property  in  the  letters. 

The  Lord  ChancelloT  [Eldonj.  This  case  came  originally  before  me  on  a  motion 
made  ex  parte  by  the  Plaintifi  Mrs.  Gee,  the  widow  ot  the  laUier  of  the  Defendant, 
who  is  represented  in  the  pleadings  as  his  illegitimate  son.  The  affidavit  of  the 
Defendant  states  his  introduction  in  that  character  ;  that  he  was  known  and  received 
as  a  son,  and  treated  by  his  father  and  his  wife  with  great  kindness  ;  the  affidavit 
seems  to  intimate  some  dissatisfaction  with  the  representation  made  in  the  bill,  of 
the  circumstances  of  his  introduction ;  that  is,  perhaps,  not  very  nuiterial,  not  a 
matter  which  much  blends  itself  with  the  consideration  that  I  must  give  tothesubject : 
but  his  introduction  is  certainly  represented  differently  in  the  bill  and  in  his  affidavit. 
It  is  stated,  that  the  Plaintiff  entertained  a  great  kindness  for  him,  and  that  she 
expressed  that  kindness  by  letters  in  the  life  of  his  father.  I  collect  from  the  last 
affidavit,  that  Mr.  Gee  gave  to  the  Defendant  a  legacy  of  £4000  ;  the  interest,  for 
life,  of  £6000,  devoting  the  principal  of  that  sum  for  the  benefit  of  his  children ;  and 
that  he  gave  to  the  PlaintiS  the  interest  of  £17,000  for  her  life*  with  a  power,  which, 
under  the  circumstsnces,  appears  to  me  not  unfit,  to  appoint  that  sum,  not  by  deed 
merely,  but  by  deed  or  will ;  and  I  am  bound  to  take  it  to  be  his  pleasure,  that  she 
should  have  the  power,  during  the  whole  course  of  her  life,  of  judging  to  whom, 
at  her  death,  it  should  devolve;  an  absolute  power,  of  the  exercise  of  which  no 
person  has  any  right  to  complain.  The  testator  also  declares,  that  if  his  widow 
does  net  think  proper  to  make  a  different  disposition,  that  sum  shall  go  to  the 
Defendant ;  but  as,  between  the  Defendant  and  the  Plaintiff,  the  rule  by  which  I  am 
governed,  [421]  is  the  will  of  hia  father.  I  understand  that  it  was  the  intention, 
that  he  should  have  the  living  which  he  now  has.  which  was  in  the  gift  of  Mr.  (ree's 
brother,  but  not  vacant  at  his  death :  the  Plaintiff  contends,  that  she  in  some  sense 
obtained  it  for  him ;  it  is  not  going  far  to  conjecture,  that  if  she  had  opposed,  it 
would  not  have  been  given  to  him.  The  Defendant  bad  thus  received  £4000  from 
his  father's  bounty,  and  the  interest  of  £6000,  and  had  thu  contingent  right  in 
£17,000,  with  the  prospect  of  the  rectory. 

The  Plaintiff  represents,  that  during  many  years  she  had  addressed  to  the  Defend 
ant  letters  of  a  private  and  confidential  nature  ;  that  she  afterwards  had  reason  to 
be  dissatisfied  with  his  conduct,  and  they  had  ceased  to  be  on  terms  of  friendship ; 
and  as  evidence  of  his  intention  to  publish  the  letters,  her  affidavit  states  the  adver- 
tisement. The  Defendant  represents,  that  he  neither  did  nor  does  intend  to  publish 
the  letters  for  profit ;  and  insists,  that  it  is  too  hard  a  criticism  to  infer  from  the  words, 
"  to  publish,"  after  this  explanation,  that  he  must  be  understood  to  mean  publicatioii 
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far  sale ;  and  vet  I  cannot  but  think,  that  the  Defendant  wilt,  on  reflection,  admit, 
that  if  it  was  nu  intention  merely  to  give  these  letters  to  his  friends  and  relations, 
it  waa  not  ;vudent  to  announce  his  intention  by  advertisement.  The  advertisement 
thus  held  out  to  the  public,  though  of  a  publication  intended  only  for  private  circu- 
lation, has  this  effect,  that  those  who  see  the  publication  know  its  nature,  but  those 
who  saw  only  the  advertisement,  might  have  been  led  to  believe,  that  there  was  some- 
thing in  the  letters  more  to  the  disadvantage  of  those  concerned,  than  they  really 
contained ;  and  I  cannot  think  this  is  a  prudent  course. 

It  has  been  said,  that  the  bill  contains  no  all^ation  of  a  right  of  property  ;  but 
there  is  an  express  charge,  that  [422]  by  returning  the  originals,  the  Defendant 
Pritchard  abandoned  any  right  of  property  which  he  might  have  had  in  the  letters. 
The  Defendant  Anderson  has  not  filed  any  answer  or  affidavit ;  but  I  am  bound,  by 
the  affidavit  of  the  Defendant  Frilchard,  to  believe,  that  he  did  not  intend  to  publish 
the  letters  for  sale. 

With  reference  to  charges  of  wounding  feelings,  locking  at  the  jurisdiction  <^  the 
Court  to  be,  if  not  entirely,  mainly,  relative  to  the  question,  whether  the  Plaintiff  has 
or  has  not,  property,  I  shall  trouble  myself  no  farther  than  by  simply  stating  the 
circumstances  of  the  case  as  they  appear  in  the  affidavits  :  if  they  prove  a  breach  of 
trust,  a  violation  of  a  pledge  which  has  been  given  to  the  Plaintiff,  concerning  these 
letters,  that  is  not  the  ground  on  which  I  profess  to  proceed ;  but  it  is  necessary  to 
refer  to  this  for  the  purpose  of  pointing  out  the  extreme  difierence  between  this  case 
and  the  case  of  Lord  and  Lady  Perceval  v.  Phipps. 

The  argument  of  Mr.  Wetkerell  has  confirmed  doubts  which  have  often  passed  in 
my  mind  relative  to  the  jurisdiction  of  this  Court  over  the  publication  of  letters; 
but  I  profess  this  principle,  that  if  I  find  doctrines  settled  for  forty  years  together,  I 
will  not  unsettle  tnem.  I  have  the  opinion  of  Lord  Bardvficke  and  of  Lord  A;uZey» 
pronounced  in  cases  of  this  nature,  which  I  am  unabk  to  dutinguish  from  the  present. 
Those  opinions  have  been  acquiesced  in  without  application  to  a  higher  court.  If 
I  am  to  be  called  to  lend  my  assistance  to  unsettle  them,  on  any  doubts  which  I  may 
entertain,  I  will  lend  it  only  when  the  parties  bring  them  into  question  before  the 
House  of  Lords. 

The  statement  of  the  Defendant's  affidavit  I  take  to  be  true,  as  I  must  have  taken 
his  answer.  I  cannot  trust  myself  with  an}  such  question,  as  whether  Mr.  Gee  should 
423]  have  left  to  him  a  larger  fortune  ;  what  were  the  expectations  that  he  might 
orm  in  oonaequence  of  what  passed  between  him  and  his  father,  is  a  point  on  which 
I  cannot  enter.  The  provision  made  by  the  will  is  that  which  this  Court  is  bound  to 
say,  as  between  the  father  and  the  son,  must  be  considered  proper.  The  Defendant 
may  most  honestly  entertain  an  opinion  that  more  was  intended ;  but  when  I  see 
such  a  power  given  to  the  widow,  I  must  understand  that  his  father  meant  that,  to 
the  time  of  her  death,  her  will  should  be  free. 

Supposing  the  affidavit  of  the  Defendant  to  have  stated,  with  a  great  deal  more 
precision,  the  representations  which  seem  to  him  to  call  in  question  his  veracity, 
and  in  consequence  of  which  he  is  under  a  belief  that  it  becomes  him  to  set  himself 
right  in  the  opinion  of  the  world,  the  Plaintiff's  representations,  that  the  Defend- 
ant's marriage  was  disapproved  by  herself  and  her  husband,  and  so  as  to  all  the 
rest ;  it  would  have  been  a  more  welcome  duty  to  have  considered,  first,  Whether 
the  Court  has  jurisdiction  on  this  subject ;  secondly.  Whether  the  motives  which 
the  Defendant  states  to  have  led  to  this  publication  were  so  created  by  the  Plaintiff's 
conduct,  that  I  ought  to  follow  the  example  of  the  Vice  Chancellor  in  Lord  and  Lady 
Perceval  v.  Phipps,  ahd  to  say,  that,  let  it  be  ever  so  clear  that  the  Plaintiff  has  either 
a  sole  or  a  joint  property  in  the  letters,  the  Court  will  not  interfere  between  the 
parties ;  but  the  affidavits  state  a  transaction  with  regard  to  the  letters,  with  no 
part  of  which  am  I  acquainted,  except  what  appears  in  the  affidavits.  Repeating 
that  the  testator  had  left  £17,000  to  the  discretion  of  the  Plaintiff,  that  she  had 
given  to  the  Defendant  £.1000  since  the  testator's  death,  and  had,  at  least  in  her 
own  judgment,  been  instrumental  in  obtaining:  the  living  which  he  now  holds, 
her  affidavit,  asserting  her  husband's  intention  to  intrust  to  her  a  con-[424]-t^i*oul  on 
the  Defendant's  conduct  (and  I  t^e  the  facts  to  be,  that  she  had  given  to  him  various 
sums,  and  that  he  continued  to  press  for  money),  proceeds  to  state,  that  the  Defendant 
returned  her  letters,  having  Arst  taken  copies,  and  now  threatens  to  publish  them. 
Whether  that  is  an  act  which,  if  it  can  be  done,  ought  to  be  done,  the  Defendant  is  to 
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decide.  I  am  to  decide  whether  it  can  be  done.  If  it  is  supposed,  that  by  reading  the 
letters  aiw  impreBsion  may  be  made  on  my  mind  different  from  that  whioh  I  am  about 
to  state,  I  will  forbear  to  state  it,  till  I  have  read  them ;  otherwise  I  am  now  ready  to 
proceed* 

The  counsel  for  the  Defendant  intimated,  that  they  had  read  one  of  the  letters 
and  thought  it  unimportant. 

The  Lord  Chancellor  tEMon].  T  am  of  opinion,  that  the  Plaintifi  has  a  sufficient 
property  in  the  original  letters  to  authorise  an  injunction,  unless  she  has  by  some  act 
deprived  herself  of  it.  Laying  out  of  the  case  much  oi  what  Mr.  WeUierdl  has  urged 
with  so  much  ingenuity,  I  say  only  that  though  a  letter  is  a  subject  of  property, 
capable  of  being  much  more  largely  dealt  with,  in  communication,  than  books,  as, 
by  reading  to  others,  repeating  passages,  dc,  yet  the  Court  has  never  been  alarmed 
out  of  the  practice  of  granting  injunctions  relative  to  letters  to  the  extent  to  which  it 
grants  them  in  the  case  of  books,  because  persons  may  assemble  others,  and  read  and 
recite  to  them ;  it  is  not  deterred  from  giving  that  relief  because  it  cannot  give  other 
relief  more  effectual. 

In  stating  what  Lord  Hardwicke  says  on  the  subject,  though  I  cannot  at  the 
moment  refer  to  cases,  I  state  that  which,  in  cases,  has  been  handed  down  as  the  law 
of  [426]  the  Court.  In  Pofe  v.  Cwrl,  Lord  JSardioicke  went  out  oi  his  way  to  state 
what  he  thought  the  doctrine  on  the  subject  of  letters.  Though  the  letters  <a  eminent 
men,  no  one  can  suppose  that  they  were  all  meant  for  publication ;  there  are  many 
passages  in  Swift's  letters  which  he  would  be  unwilling  to  have  published.  Lord 
Hardwicke  says,  "  Another  objection  has  been  made  by  the  Defendant's  counsel, 
that  where  a  man  writes  a  letter  it  is  in  the  nature  of  a  gift  to  the  receiver  ;  but  I 
am  of  opinion  that  it  is  only  a  special  property  in  the  receiver  :  possibly  the  property  of 
the  paper  may  belong  to  him,  but  this  does  not  give  a  license  to  any  person  whatsoever 
to  publish  them  to  the  world."  If  he  had  stopped  there,  doubt  might  have  been  enter- 
tained whether  the  receiver  was  not  at  liberty  to  publish  them  to  the  world,  but  he 
proceeds,  "  for,  at  most,  the  receiver  has  only  a  joint  property  with  the  writer." 
(2  Atk.  342.) 

No  one  can  read  the  case  of  Thompson  v.  Stcmhope  without  seeing  that  this  was 
understood  at  that  time  to  be  the  doctrine  of  the  Court.  Publication  was  there  adver- 
tised in  November,  and  the  application  to  the  Court  not  made  till  March,  and  on 
that  circumstance  Lord  Apsley  proceeded  in  recommending  the  arrangement  which 
he  afterwards  mentions :  "  The  executors  cannot  be  said  to  have  given  their  consent, 
though  his  Lordship  thought  they  would  have  done  better  if  they  had  applied 
earlier,  before  the  expense  of  printing  was  incurred."  {Amb.  739,  740.)  That  is 
a  strong  part  of  the  case.  Those  were  letters  of  two  classes,  written  by  a  father  to  his 
son  ;  one  class  relating  to  the  characters  of  individuals.  The  communication  being 
made  by  letter  is  prima  fade  evidence,  that  that  is  all  the  conununication  which, 
on  the  subject  of  those  characters,  the  writer  intends  to  make.  So  oi  what  relates 
to  education :  though  thcty  concmi  public  characters,  and  a  public  subject— educa- 
tion, no  one  can  maintain,  that  those  discussions  found  in  private  letters  gave  to  the 
person  who  received  the  letters  a  right  to  carry  into  public  the  opinions  otthe  writer 
on  those  public  characters,  and  the  system  of  education.  Lord  Apsley  therefore 
granted  the  injunction,  observing,  that  the  Defendant  "  did  very  ill  in  keeping 
copies  of  the  characters,  when  Lord  Chesterfield  meant  that  they  should  be  destroyed 
and  forgotten."  Lord  Apsley  also  cites  the  case  of  Mr.  Forrester,{i)  which  certainly 
does  not  apply  to  letters.   I  believe  the  parties  came  to  a  compromise. 

The  docta^ine  is  thus  laid  down,  following  the  principle  of  Lord  Hardwicke  i  I 
do  not  say -that  I  am  to  interfere  because  the  letters  are  written  in  confidence,  or 
because  the  publication  of  them  may  wound  the  feelings  of  the  Plaintiff ;  but  if  mia- 
chievouB  effects  of  that  kind  can  be  apprehended  in  cases  in  which  this  Court  has 
been  accustomed,  on  the  ground  <A  property,  to  forbhl  publ}cation,it  vrould  not  become 
me  to  aband<ni  the  jurisdictbn  which  my  predecessors  have  exercised,  and  refuse  to 
forbid  it. 

Such  is  my  opinion  ;  and  it  is  not  shaken  by  the  cane  of  Lord  and  Lady  Perceval 
V.  Phipps.  1  will  not  say  that  there  may  not  be  a  case  ol  exception,  but  if  there  is,  the 
exception  must  be  established  on  examination  of  the  l«ftters ;  and  I  think  that  it  wilt 
be  extremely  diffiicult  to  say  where  that  distinction  is  to/be  found  between  pri-[427]-va^ 
letters  of  one  nature,  and  private  letters  of  another  nature.   For  the  purposes 
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of  public  justice  publicly  administered,  according  to  the  established  institutions 
of  the  country,  the  letters  must  always  be  produced ;  I  do  not  say  that  of  justice 
administered  by  priTate  hands ;  nor  do  I  say  that  there  may  not  be  a  case,  such  as 
the  Vice  Chano^lor  thought  the  case  before  him,  where  the  acts  of  the  parties  supply 
reasons  for  not  interfering :  but  that  differs  moht  materially  from  this  case.  In 
A.prU  last,  the  Defendant  having  so  much  of  property  in  these  letters  as  belongs  to 
the  receiver,  and  of  interest  in  them  as  possessor,  thmks  proper  to  return  them  to 
the  person  who  has  in  them,  as  Lord  Hardwicke  says,  a  joint  property,  keeping 
copies  of  them  without  apprising  her,  and  assigning  such  a  reason  as  he  assigns  for 
the  return.  Now  I  say,  that,  if  in  the  case  before  the  Vice  Chancellor,  Lady  Perceval 
had  given  to  Phipps  a  ri^ht  to  publish  her  letters,  this  case  is  the  converse  of  that ; 
and  that  the  Defendant,  if  he  previously  had  it,  has  renounced  the  right  of  publica- 
tion. 

On  these  grounds  the  injunction  must  be  continued.   Motion  refused. 

(1)  "  Equity  is  a  roguish  thing  :  for  law  we  have  a  measure,  know  what  to  trust 
to ;  equity  is  according  to  the  conscience  of  him  that  is  Chancellor,  and  as  that  is 
larger  or  narrower,  so  is  equity.  'Tis  all  one,  as  if  they  should  make  his  foot  the 
standard  for  the  measure  we  call  a  Chancellor's  foot ;  what  an  uncertain  measure 
would  this  be  !  One  Chancellor  has  a  long  foot,  another  a  short  foot,  a  third  an 
indifferent  foot ;  'tis  the  same  thing  in  the  Chancellor's  conscience."  Selden,  Table 
Talk. 

(2)  Acting  a  dramatic  composition  on  the  stage,  is  not  a  publication,  within  stat.  8 
Ann.  c.  19 ;  but  injunctions  have  been  granted  to  restrain  acting  as  an  invasion  of 
copyright.    Morris  v.  Kelly,  1  Jac  <&  Walk.  481. 

(3)  *  At  etiam  Hteras  quas  me  sibi  misisse  diceret,  recitavit,  homo  et  humanitatis 
ezpers,  et  vitie  communis  ignarus.  Quis  enim  unquam,  qui  paululum  modo  bonorum 
consuetudinem  nosset,  Hteras  ad  se  ab  amico  missas,  onensione  aliqua  interpo  sita, 
in  medium  protulit,  palamque  recitavit  %  Quid  est  aliud  tollere  a  vita  vitn  societatem, 
quam  tollere  amicorum  colloquia  absentium  %  Quam  multa  joca  solent  esse  in  epis- 
tolis,  qusB  prolata  si  aint,  inepta  esse  videantur  %  Quam  multa  seria,  neque  tamen 
ullo  modo  divulganda  ?  "   Cic.  Phil.  ii. 

(4)  "  In  the  case  of  Mr.  Forrester  v.  Waller,  13  June  1741,  an  injunction  for  print- 
ing the  Plaintiff's  notes,  gotten  surreptitiously  without  his  consent,  was  granted." 
4  Burr.  2331.  In  Donaldson  v.  Beckett,  2  Bro.  P.  C.  ed.  Toml.  129,  is  enumerated 
among  other  "  injunctions  for  printing  unpublished  MSS.  without  licence  from  the 
author.  13  June  1741.   Forrester  v.  Waller,  for  Forrester's  Reports.'*   Id.  138. 

The  following  case  is  extracted  from  Mr.  MerhcUe's  MSS. 

[428]  Charles  Whittihgham,  John  Arless,  and  John  Poolb,  Plaintiffs ;  Thomas 
Jonathan  Wooler  and  John  Wells,  Defendants.   Dec  4,  8,  1817. 

The  bill  stated,  that  Poole  composed,  and  was  the  author,  and  sole  proprietor, 
of  a  farce  called,  "  Who's  Who  ;  or.  The  Double  Imposture,"  the  copy-right  of  which, 
on  the  26th  of  November  1815,  he  sold  to  Whittingham  and  Arless  for  fourteen 
years  (no  formal  assignment  being  executed,  but  the  purchase-money  being  paid), 
and  which,  on  the  30th  of  November,  was  published  and  sold  by  them,  having  been 
entered  at  Stationers'  Hall  That  the  Defendants,  printers  and  publishero  in 
partnership,  published  a  periodical  work  called  The  Stage  ;  in  numbers  XIII.  and 
XIV.  of  which  they  inserted  considerable  portions  of  the  farce,  and  threatened 
to  publish  the  rest  without  license ;  and  that  they  sold  many  numbers,  and  had 
others  in  their  possession  ready  for  publication.  The  bill  prayed  an  injunction 
against  printing,  selling,  or  publishing  any  otlier  numbers.  &c.,  or  any  work  con- 
taining the  whole,  or  any  part  of  the  farce ;  an  account  of  the  several  numbers  of 
XIII.  and  XIV.  which  have  been  sold,  and  the  expenses  attending  the  same,  and  the 
several  sums  received  by  the  Defendants  in  respect  of  such  sales,  and  payment  of  what 
was  due  on  the  balance,  waving  penalties.  On  the  13th  of  Decernber  1815,  the 
following  injunction  was  granted  by  the  Vice  Chancellor,  on  motion  supported  by 
affidavit :  *  This  Court  doth  order,  that  an  injunction  be  awarded  against  the  said 
Defendants  T.  J.  Wo^r  and  J.  Wells,  to  restrain  them,  and  their  respective  servants, 
agents,  and  workmen,  from  printing,  publishing,  selling,  or  causing,  to  be  printed, 
published,  or  sold,  any  numbers  or  number,  copies  or  copy  of  numbers  XllL  and 
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XIV.  of  volume  III.  of  the  said  work  or  publication,  called  The  Stage  ;  and  also  from 
selling,  or  causing  to  be  sold,  and  from  printing  and  publishing,  or  causiog  to  be 
printM,  published,  or  sold,  any  other  numbers  or  numoer  of  the  said  work,  or  any 
work  or  publication  containing  copies,  or  the  substance,  of  the  whole,  or  any  part 
or  parts  of  the  [429]  said  farce,  called  ".Who's  Who,  or  The  Double  Imposture," 
without  the  consent  of  the  said  Plaintiffs  C.  W.  and  J.  A.,  until  the  said  D^endants 
T.  J.  W.  and  J.  W.  ahall  fully  answer  the  Plaintiff's  bill,  or  this  Court  make  other 
order  to  the  contrary. 

Reg.  Lib.  B.  1815,  fol.  104. 

The  answer  of  Wooler  denied  partnership  with  Wells ;  admitted  publication, 
without  licence,  of  divers  parts  of  the  farce,  with  some  differences  not  merely  colour- 
able, but  required  for  the  purposes  of  criticism ;  admitted  sale  of  160  copies,  and 
40  remaining  unsold,  when,  being  served  with  the  injunction,  he  desisted  from 
selling ;  the  receipts  of  the  sale  amounting  to  £2,  I65.  &d.,  and  the  expenses  being 
equal  to  the  profits ;  stated,  that  The  Stage  was  a  periodical  publication,  appearing 
in  numbers  twice  a-week,  at  threepence  a  number ;  a  critical  work,  partaking  <h 
the  nature  of  a  review  and  magasine,  the  object  bein^  to  communicate  theatrical 
information,  announce  plays  for  representation,  criticise  performances)  review  the 
pieces,  and  introduce  leadii^  scenes  to  notice ;  and  that,  for  the  purpose  of  illustrat- 
ing his  remarks,  it  has  been  the  custom  of  the  Defendant  to  introduce  the  whole,  or 
parts,  of  the  pieces  commented ;  that,  in  Number  X.  an  outUne,  or  plot  of  the  piece, 
was  given  ;  in  Numbers  XI.  and  XII.  no  notice  taken  of  it ;  but  in  Number  XIIL, 
the  Defendant  being  desirous  of  illustrating  his  remarks,  introduced  a  small  part 
of  the  third  scene  of  act  I.,  with  a  few  slight  unintentional  alteratbns,  and  other 
small  parts,  with  considerable  intervals-  The  answer  submitted,  that  the  extracts 
were  not  designed  nor  calculated,  to  injure  the  sale  of  the  original  work,  which  con- 
sisted of  forty  pages ;  the  extracts  occupying  six  or  seven ;  being  disjointed,  not 
continuous. 

The  bill  having  been  dismissed  against  Wells,  on  the  motion  of  the  PlaintifEis,  on 
this  day  the  cause  was  heard  at  the  Bolls. 

Dec.  4.  Mr.  Bari,  Mr.  Bell,  and  Mr.  Home,  for  the  PlaintiflEs,  insisted  that  they 
were  entitled  to  a  perpetual  injunction  and  an  account,  dting  JfooUin  t  Bi^ardtoa 
(Ami.  694). 

[430]  The  Defendant,  who  argued  his  own  case,  cited  DodsUy  r.  KiwMT^y 

{Amh.  403). 

The  Master  of  the  Rolls.  I  will  myself  compare  the  two  works,  in  order  to  avoid 
the  expense  of  a  reference  to  the  Master. 

Dec.  8.  The  MasUr  of  the  Rolls  [Sir  Wm.  Grant].  The  first  thmg  to  be  noticed 
in  this  case  is  the  circumstance  that  a  cause  of  such  a  naturejshould  have  been  brought 
at  all  to  a  hearing,  as  to  which  no  instance  of  the  sort  can  be  now  recollected  to 
have  ever  before  occurred.*  In  the  case  of  Miller  v.  Taylor  {4  Burr.  2303,  2417), 
where  every  question  relating  to  matters  of  copy-right  was  fully  canvassed  and 
investigated,  Mr.  Justice  WiUea  is  stated  to  have  remarked,  that  for  sixty  years 
before  that  time  there  had  not  been  more  than  two  or  three  causes  of  this  description 
brought  to  a  hearing ;  and  the  reason  of  this  he  states  to  be,  that  if  the  injunction 
is  acquiesced  in,  it  is  seldom  worth  the  Phtintiff's  while  to  go  on  for  the  account. 
(4  Bun.  2324.)  In  the  present  case,  the  Defendant  has  never  tried  to  get  rid  of  the 
injunction  which  had  been  already  obtained  ;  and  yet  it  is  thought  of  importance 
enough  to  bring  the  whole  cause  to  a  hearing.  Of  what  moment  it  can  be  I  am  wholly 
at  a  loss  to  conceive.  To  perpetuate  the  injunction  which  has  been  obtained  against 
the  sale  of  these  two  threepenny  numbers,  is  the  first  great  purpose  for  which  it  is 
thought  BO  indispensably  necessary  to  call  for  this  solemn  interference  of  the  Court. 
The  other  purpose,  one  of  kindred  importance,  is  to  have  an  account  of  the  profits 
arising  from  the  sale,  amounting,  as  sworn  by  the  answer,  to  the  sum  of  £2,  16^.  8(f. 
Now.  suppose  the  Plaintiffs  were  entitled  to  the  whole,  and  not  merely  to  a  pro- 
portional part,  of  these  profits,  the  amount  is  much  below  the  sum  for  which  this 
Court  entertains  jurisdiction. 

With  regard  to  the  injunction  that  has  been  granted,  I  should  think  it  of  course 
to  have  granted  it  upon  the  ori-[431}-giaftl  application  ;  for  it  was  sworn  that  the 
Plaintiff's  work  had  been  inserted  in  that  publication.  But  the  Defendant  has 
since  given  an  explanation  which  alters  the  case.    He  says,  that  the  publication 
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18  in  the  nature  of  a  magazine  or  reriew,  consisting  of  criticisms,  and  extracts  to 
serve  as  a  foundation  for  the  criticisms  ;  and,  on  a  motion  to  dissolve  the  taiunction, 
the  question  would  have  been,  Whether  the  Defendant  had  transgressed  certain 
allowed  limits  which  are  not  easily  defined  1  I  should  think,  in  such  a  case,  that 
he  had  not  transgressed  those  limits.  It  may,  perhaps,  be  fair  enough  to  say,  that 
if  the  Defendant  had  inserted  in  one  number  a  criticism,  and  in  a  following  number 
mere  speoimena,  that  would  be  the  case  of  an  unprotected  plagiarism ;  but  here 
the  Defendant  has  given  no  entire  act  or  scene,  but  only  broken  and  detached 
fragments  of  the  piece  in  question. 

The  case  of  Macklin  v.  Richardson  (Amb,  694)  will  be  found  directly  adverse 
to  this,  when  the  principle  is  sufficiently  adverted  to ;  and  the  judges  who  granted 
the  injunction  in  that  case  would,  in  compliance  with  the  same  way  of  reasoning, 
have  refused  it  in  this.  It  was  there  argued,  that  it  was  not  a  case  of  abridgment 
or  extract  only,  but  professedly  the  work  itself,  one  whole  act  of  which  was  pubushed, 
and  the  other  intended  to  be  so  ;  and  Lord  Commissioner  Smythe,  upon  that  ground, 
distinguished  it  from  the  case  of  Dodsley  v.  Kinwrsley  {Amb.  403),  which  was  a 
case  of  extracts  merely.  Here  the  extracts  in  question  amount  to  no  more  tlian  six 
pages  out  of  forty. 

In  Wilkins  v.  Aikin  (17  Ves.  422)  nothing  was  decided,  but  the  case  was  sent  to 
law,  and  the  injunction  was  to  be  maintained  in  the  meantime,  with  liberty  to  sell, 
the  Defendant  undertaking  to  account  according  to  the  event  of  the  action.  But  to 
support  a  decree  for  a  perpetual  injunction,  the  Court  requires  that  there  shall  be 
nothing  like  doubt  in  the  ca^e. 

Upon  the  whole,  I  am  of  opinion  that  the  bill  must  be  dismissed  with  costs. 

Beg.  Lib.  B.  1817,  fol.  141. 

*  Manley  v.  Own,  8th  April  1755,  4  Burr.  2329,  was  brought  to  a  hearing, 
and  a  perpetual  injunction  decreed.  13  Ves.  502.  The  case  of  Gay's  works,  in 
1737,  is  mentioned  as  one  in  which  the  injunction  was  made  perpetual.  1  Bl.  305. 
And  in  DodtUy  v.  KinnersUy,  AttA.  403,  the  cause  was  heard,  and  the  bill  dis- 
missed. , 

[432]  Marshall  v.  Holloway.  Feb.  28,  March  7, 10,  May  26,  30,  July  1,  4, 1818 ; 

April  20,  1820. 

[See  Ferrand  v.  Wilson,  1845,  4  Hare,  377.  Followed,  Christie  v.  Goslinq,  1866, 
L.  R.  1  H.  L.  298.  See  Holloway  v.  Webber,  1868,  L.  R.  6  Eq.  523  ;  Martelli  v. 
Holloway,  1872,  L.  R.  5  H.  L.  542.  Followed,  Browne  v.  Collins,  1872,  21  W.  R. 
222.   See  Tewart  v.  Lawson,  1874,  L.  R.  18  Eq.  496.] 

Devise  and  bequest  of  real  and  personal  estate  on  trust,  to  invest  the  rents  and  profits, 
and  annual  proceeds,  while  any  person  beneficially  interested  in  the  real  and 
personal  estate,  by  virtue  of  trusts  afterwards  declared,  should  be  under  21,  for  the 
purpose  of  accumulation ;  and,  subject  thereto,  in  trust  for  the  eldest  son  theu 
living  of  the  testator's  daughter  C,  for  life  ;  remainder  to  his  first  and  other 
sons,  in  tail,  with  like  remainder  to  the  other  living  sons  of  C. ;  with  remainder  to 
the  eldest  Uving  daughter  of  C,  for  life ;  remainder  to  her  first  and  other  sons  in 
tail,  with  like  remainder  to  the  other  Uving  daughters  of  C. ;  remainder  to  every 
other  son  of  C,  'm  tail  j  remainder  to  the  daughters  of  the  testator's  eldest  grandson 
with  remainder  to  the  daughters  of  his  other  living  grandsons  ;  remainder  to  the 
daughters  of  his  eldest  granddaxighter,  as  tenants  in  common  in  tail,  with  like 
remainder  to  the  daughters  of  his  other  living  granddaughters  ;  remainder  to  the 
daughters  of  C,  as  tenants  in  common  in  tail,  with  cross-remainders  in  tail :  and 
an  ultimate  limitation  to  the  testator's  heir  and  next  of  kin  ;  with  a  proviso, 
that  such  persons  as  should  be  entitled  to  an  estate  in  tail  in  the  real  estate  should 
not  be  absolutely  entitled  to  the  personal  estate  before  21,  which  should,  in  the 
mean  time,  be  subject  to  the  trusts  before  declared  :  the  eldest  gtandson.  an 
infant,  takes  a  vested  estate  for  life  ;  the  trust  of  accumulation  is  void«  and  the 
infant  entitled  to  maintenance.  Prospective  and  retrospective  allomuice  to  trustee 
for  trouble. 

By  his  will,  dated  the  2d  of  September  1813,  Thomas  Holloway,  after  some 
pecuniary  legacies,  devised  and  bec^ueathed  all  h^i  real  and  personal  estate  to 
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S.  Marshall,  V.  Lawes,  and  F.  Croft,  their  heirs,  executors,  and  admin iatrators,  upon 
trust,  to  convert  hia  personal  estate  into  money ;  and  after  payment  of  his  debts  and 
legacies,  "  to  lay  out  and  invest,  in  their  names,  the  clear  surplus  monies  arising  from 
my  personal  estate  in  the  purchase  of  stock  in  some  of  the  government  or  parliamentary 
funds,  or  upon  real  securities  in  England ;  and,  in  like  manner,  to  lay  out  and  invest 
the  dividends,  interest,  and  annual  proceeds  of  such  stocks  and  securities,  and  the 
rest  of  my  personal  estate,  and  also  the  clear  yearly  rents  and  profits  of  my  Teal 
estates,  from  time  to  time,  as,  and  when,  and  so  often,  and  during  all  such  times,  as 
any  person  or  persons  beneficially  interested  in,  or  entitled  to,  any  real  and  personal 
estates,  under  the  trusts  hereinafter  declared  thereof  shall  be  under  the  age  oE 
twenty-one  years,  adding  all  such  investments  to  my  personal  estate,  in  order  to 
accumulate  the  same ;  and  upon  further  trust,  as,  and  when  each  and  every  of  my 
grandchildren,  who  shall  not  become  entitled  to  my  real  and  [433]  personal  estates, 
or  some  part  or  share  thereof,  under  the  trusts  hereinafter  declared,  shall  att-ain  the 
age  of  twenty-one  years,  to  raise  and  pay  out  of  my  personal  estate,  to  each  and  every 
such  grandchild  not  so  entitled,  the  sum  of  £1000 ;  and,  subject  to  the  trusts  herein- 
before declared,  as,  to,  for,  and  concerning  all  niy  freehold,  copyhold,  and  leasehold, 
and  real  and  personal  estates " ;  and  the  stocks  and  securities  to  be  purchased  as 
aforesaid,  upon  trust,  for  the  eldest  son,  then  living  of  his  datuihter  Catheririe, 
then  of  the  age  of  five  years,  during  his  life  ;  and  from  and  after  his  decease,  upon 
trust,  for  the  first  and  every  other  son  of  his  bod^,  lawfully  to  be  begotten,  and  the 
heirs  of  their  bodies,  with  like  remainder  to  his  second  and  third  (who  was  the 
youngest  then  living)  grandsons  ;  and  in  failure  of  such  issue,  upon  trust,  for  his 
granddaughter,  the  euest  daughter  of  his  daughter  Ca^igrine,  during  her  life  : 
and  from  and  after  her  decease,  in  trust,  for  her  first  and  every  other  son,  and  the 
heirs  of  their  bodies,  with  like  remainder  to  his  second  and  third  (or  youngest  living) 
granddaughter  ;  and  on  failure  of  such  issue,  in  trust,  for  all  and  every  other  the  son 
and  sons  of  his  daughter  Catherine,  lawfully  begotten,  successively,  according  to 
seniority,  and  the  heirs  of  their  respective  bodies ;  and  on  failure  of  such  issue,  upon 
trust,  for  all  and  every  the  daughter  and  daughters  of  his  eldest  grandson,  as  tenants 
in  common,  and  the  heirs  of  their  respective  bodies,  with  benefit  of  survivorship, 
with  like  remainders  to  the  daugKters  of  his  second  and  youngest  grandsons ;  and 
on  failure  of  such  issue,  upon  trust,  for  all  and  every  the  cfaughter  and  daughters  of 
his  eldest  granddaughter,  as  tenants  in  common,  and  the  heirs  of  their  respective 
bodies,  with  benefit  of  survivorship,  with  like  remainders  to  the  daughters  of  his 
second  and  youngest  granddaughters ;  and  "  in  failure  of  such  issue,  upon  trust, 
for  all  and  every  other  the  daughter  and  daughters  of  my  said  daughter  Catherine, 
lawfully  begotten,  or  to  [4341  ^e  begotten,  and  hereafter  to  be  born,  if  more  than  one, 
as  tenants  in  common,  and  the  heirs  of  their  respective  bodies ;  and  failing  issue  of  any 
such  after-born  daughter  or  daughters,  then,  as  to  her  or  their  share  or  shares,  upon 
trust,  for  the  other  daughter  and  daughters  of  my  said  daughter  Catherine,  hereafter 
to  be  bom,  if  more  than  one,  as  tenants  in  common,  and  the  heirs  of  their  respective 
bodies ;  and  in  failure  of  such  issue,  upon  trust,  for  my  right  heirs  and  next  of  kin. 
according  to  the  nature  and  tenure  of  the  said  trust  estates,  respectively :  Provided 
always,  and  I  declare  it  to  be  mjr  will  and  meaning,  that  such  person  or  persons  as 
shall,  under  this  my  will,  be  entitled  to  an  estate  tail  in  possession  in  my  said  real 
estate,  shall  not  be  absolutely  entitled  to  my  leasehold  and  personal  estates  until  he, 
she,  or  they,  respectively,  shall  attain  the  age  of  twenty-one  years ;  and  that  my  said 
leasehold  and  personal  estates  shall  absolutely  belong  only  to  such  person  or  persons 
as  shall  first  attain  the  age  of  twenty-one  years,  and  become  entitled  to  an  estate  tail 
in  possession  in  my  real  estate,  under  the  trusts  aforesaid ;  and,  in  the  mean  time, 
the  said  leasehold  and  personal  estates  shall  remain  subject  to  the  trusts  hereinbefore 
declared  thereof,  notwithstanding  any  thing  hereinbefore  contained  to  the  contrary.' 

The  will  then  directed,  that  the  testator's  grandchildren,  and  every  person  who 
should  become  entitled  to  the  possession,  or  the  receipt  of  the  rents  and  profits,  of 
his  real  and  personal  estates,  should,  within  a  year  after  attaining  the  age  of  twenty- 
one  years  and  so  becoming  entitled,  assume  the  surname  and  arms  of  HoUoway ; 
and  empowered  the  trustees  to  renew  the  leases  of  the  leasehold  estates,  and  tJ^e 
several  tenants  for  life,  when  they  attained  the  age  of  twenty-one  years,  and  became 
actually  entitled  to  the  possession  of  the  estates  or  receipt  of  the  rents,  to  grant  leases. 
By  three  codicils  the  testator  de-[435]-vised  property  puirchased  since  the  date  of 
the  will  upon  the  same  trusts,  and  beijueathed  some  legacies. 
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The  bill  filed  by  S.  Marshall  and  V.  Latms  stated  the  death  of  the  testator  on  the 
22d  of  January  1816,  leaving  Ann  HolUyway,  his  widow,  Catherine  Marlelli  (wife 
of  Horatio  Martelli),  his  only  child  and  heiress-at-taw,  and  next  of  kin,  and  Charlotte 
Ann  Martellit  Anna  Isabella  Martelli,  Catherine  Ansley  Martelli^  Horatio  Franeia 
Kingsford  Martelli,  CharUs  Henry  Ansley  Martelli,  Thomas  Chessher  MarteUi,  of 
the  respeotive  ages  of  aeventeen,  fifteen,  fourteen,  nine,  five,  and  three  yean,  and 
Mary  Anne  Martelli  (bom  after  the  date  of  the  will),  his  grandchildren  ;  and  the 
birth  of  Elizabeth  Martelli^  another  daughter  of  Horatio  and  Catherine  ^Martelli, 
since  the  testator's  death.  -i^ 

The  bill  farther  stating  that  the  Defendant  Faithful  Croft  declined  to  prove  the 
will,  or  act  as  trustee,  and,  being  the  person  best  acquainted  with  the  testator's 
affairs,  bad  been  employed  by  the  Plaintids  as  their  agent,  prayed  that  the  Defendants 
might  respectively  set  forth  the  rights  and  interests  which  they  claimed  in  the  real 
and  personal  estate  of  the  testator,  and  that  the  will  and  codicils  of  the  testator  might 
be  established,  and  the  trusts  thereof  performed  and  carried  into  execution,  and  that 
the  rights  of  the  several  parties  in  his  real  and  personal  estate  might  be  ascertained, 
and  that  the  Plainti&  might  be  indemnified  in  caxryiag  into  execution  the  trusts  of 
the  vrill  and  codicils,  respectively,  the  Plaintifis  ofFering  to  account  for  the  personal 
estate  and  rents  possessed  by  them,  and  to  act  in  the  execution  of  the  trusts  of  the 
vill,  on  being  indemnified ;  and  in  case  the  Court  should  be  of  opinion  that  the 
Defendant  Faithful  Croft  ought  to  be  discharged  from  being  a  trustee,  then  that 
proper  directions  might  be  given  for  that  purpose,  and  for  his  conveying  or  re- 
t436]-l3^uig  the  testator's  real  estates,  and  lor  ascertaining  the  compensation  to  be 
made  to  him  for  his  time  and  trouble  in  the  conduct  of  the  testator's  affairs. 

Feb.  28,  March  7, 10.  A  petition  was  presented  for  an  allowance  for  maintenance 
of  the  infant  children  of  Mrs.  Martelli. 

Mr.  Hart,  Mr.  Roupel,  and  Mr.  Raithby,  in  support  of  the  petition. 

The  Lord  Chancellor  [Eldon].  The  Court  has  never  gone  urther  than  this,  that 
though  the  words  of  the  will  do  not  authorise  the  application  of  interest  to  the  main- 
tenance of  the  infants,  yet  if  it  can  collect  before  it  all  the  individuals  who  may  be 
entitled  to  the  fund,  so  as  to  make  to  each  a  compensation  for  taking  from  him  part, 
it  will  grant  an  allowance  for  maintenance ;  but  if  the  will  contains  successive 
limitations  under  which  persons  not  in  being  may  become  entitled,  it  is  not  sufficient 
that  all  the  parties  then  living,  presumptively  entitled,  are  before  the  Court,  for  none 
of  the  living  may  be  the  parties  eventually  entitled  to  the  enjoyment  of  the  property. 
In  such  a  case,  the  order  would  be,  in  effect,  to  give  for  the  maintenance  of  one  person 
the  property  of  another.(l) 

May  26,  30.  A  question  arising  at  the  hearing,  what  party  should  [437}  begin, 
the  Lord  Chancellor  intimated  that  it  was  incumbent  on  those  who  claimed  under  the 
will  to  proceed  to  establish  their  right. 

Sir  Arthur  Piggotty  Mr.  Preston,  and  Bfr.  Maddoek,  for  the  eldest  grandson  of  the 
testator. 

1.  The  estate  of  the  eldest  son  is  vested. 

2.  The  proviso  for  accumulation  is  void. 

3.  The  eldest  grandson,  as  tenant  of  the  first  vested  estate,  is  entitled  to  the 
interest  and  rents. 

If  accumulation  is  directed  during  a  period  tending  to  a  perpetuity,  that  direction, 
not  the  gift  to  which  it  is  annexed,  is  void.  No  difficulty  can  arise  as  to  the  realty  : 
an  estate  for  life  is  clearly  vested  in  the  grandson,  subject  to  the  clause  of  accumulation. 

With  regard  to  the  personalty,  the  will  contains  two  inconsistent  clauses ;  one 
giving  the  property,  the  other  directing  accumulation.  The  Court  will  reject  the 
direction  as  far  as  it  is  repugnant  to  the  gift.  It  is  not  necessary,  on  behalf  of  the 
first  taker,  to  argue  the  e&ct  of  the  proviso  with  regard  to  other  persons.  The  will 
contains  nothing  to  extend  the  accumulation,  as  to  him,  beyond  twenty-one ;  at 
that  age  it  ceases,  during  the  remainder  of  his  life. 

The  latter  clause,  on  which  the  heir  and  next  of  kin  rely,  does  not  contain  words 
to  take  from  the  tenant  for  life  the  estate  already  bequeathed  to  him.  The  case  of 
Lord  Southampton  v.  The  Marquess  of  Hertford  (2  Ves.  t&  Bea.  54)  closely  resembles 
the  present ;  the  direction  of  accumulation  there  being  void  at  common  law,  not 
under  the  statute  (39  40  Geo.  3,  c.  98),  [438]  Court  could  not  divide  it  into 
portions,  but  held  it  as  one  entire  gift,  void  in  toto. 
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Under  the  statute,  so  far  as  the  trust  of  accumulation  is  void,  the  Conrt  vil 
reject  it,  not  impeaching  the  remainder.  Griffiths  v.  Vere  (9  F«5.  127),  hoiiigai 
V.  Simson  {12  Ves,  295).  In  Tregonwell  v.  Sydenham  (3  Dow.  194),  the  accumn- 
Ution  was  established  for  the  benefit  of  the  heir,  as  a  resulting  trust.  In  this  use, 
if  the  direction  of  accumulation  is  good,  it  must  be  for  the  benefit  of  the  teunl 
for  life  ;  but  we  contend  that  the  direction  is  void.  The  gift  is  distinct  fromtlu 
proviso,  which  is  superadded ;  being  separate  and  independent,  it  is  governed 
by  the  rule  in  Mary  Portington's  case  (10  Co.  35),  that  a  subsequent  craiditioi 
or  limitation,  when  repugnant,  is  void. 

At  That  time,  according  to  the  language  of  the  testator,  ib  this  proviso  of  accumi- 
lation  to  cease  ?  The  persons  claiming  in  an  opposite  interest  must  mark  out  cku 
boundaries.  A  decision  in  favour  of  the  next  of  kin  must  define  the  time  for  vhit^ 
the  accumulation  shall  continue  for  their  benefit.  In  Tregonwell  v.  Sydenhan. 
the  time  was  defined  by  a  limited  sum  of  money.  The  distinction  between  thai 
case  and  Lord  Southampton  v.  The  Marquess  of  Hertford  is,  that  in  the  latter,  bo 
period  could  be  assigned  during  which  the  accumulation  was  to  continue  for  Uii 
benefit  of  the  heir.  According  to  the  argument  of  the  heir,  the  accumulatice 
is  good,  but  the  trust  of  the  accumulation  is  void. 

The  direction  for  accumulation  does  not  suspend  the  vesting  in  the  tenant  fa 
life.  It  cannot  be  contended  that  the  whole  gift  is  void ;  that  proposition  vouH 
be  con-[439]-trary  to  Carter  v.  Bamardiston  (1  P.  W.  605),  and  other  eases,  in 
which  the  inheritance  is  given  after  the  xnyment  of  debts :  such  gifts  are  conatmal 
to  be  rested  remainders,  subject  to  prior  chattel  interests.  The  estate  of  the  teiuDt 
for  life  is  not  avoided  by  the  trust  for  "accumulation ;  and  that  trust  being  roid. 
and  the  gift  to  him  good,  there  is  nothing  to  deprive  him  of  the  rents  and  profiu. 
We  conclude  that  the  estate  of  the  tenant  for  life  is  not  impeached  by  the  tnuls. 
and  that  he  is  entitled  to  the  rents. 

Mr.  Trower  and  Mr.  Wetherell,  for  the  younger  children. 

Sir  Samuel  Bomilly,  Mr.  Bell,  Mr.  Raithby,  and  Mr.  Sugden,  for  Mrs.  Marldll 
heiresB-at-law  and  next  of  kin  of  the  testator ;  and  Mr.  Lyrich,  for  Mrs.  HoUoMif. 

The  intention  of  the  testator  is  unequivocal ;  the  question  is,  whether  that 
intention  is  conformable  to  law. 

On  the  clause  of  accumulation,  this  case  cannot  be  distinguished  from  leri 
Southampton  t.  The  Marquess  of  Hertford.  The  period  during  which  the  acenmn- 
lation  may  continue  is  indefinite.  The  question  in  these  cases  is,  whether  accumu- 
lation may  not  by  possibility,  not  whether  it  must  not  necessarily,  extmd  beywd 
the  limit  prescribed  by  law. 

It  is  a  general  rule,  that  trusts  for  accumulation  and -gifts  by  limitation,  ait 
subject  to  the  same  principles  ;  that  a  gift  to  a  class  of  persons,  some  capable,and 
some,  at  the  death  of  the  testator,  incapable,  though  there  is  only  a  possibility  of 
their  existence,  is  void  in  the  whole,  [440]  the  clause  being  entire,  fee  v.  AvdUf 
(1  Cox,  324),  and  (to  omit  intermediate  cases)  Leake  v.  Robinson  (2  Mer.  363). 
establish  this  proposition.  Some  passages  in  the  judgment,  in  the  latter  case,  sbor 
the  difficulty  to  be  encountered  in  modelling  this  will  (p.  388,  389). 

Some  of  the  provisions  of  the  statute  39  d;  40  Geo.  3,  c.  98  involve  great 
difficulty.  The  statute  was  designed  merely  to  reduce  within  certain  boundls  ibe  ! 
power  of  accumulation  as  it  existed  at  the  common  law,  and  was  co-extensive  witli 
the  power  of  making  gifts  by  limitation  ;  but  not  to  give  validity  to  any  provisioa 
previously  void.  The  clauses  in  Griffith  v.  Vere,  and  Longton  v.  Simson  touW 
have  been  good  in  the  whole,  if  that  act  had  not  passed  ;  and  the  Court  was  of 
opinion,  that  they  remained  good  so  far  as  they  were  not  impeached  by  it :  but 
in  cases  which  contravene  the  rule  of  law  against  perpetuities,  as  Lord  SoutiumpU* 
V.  The  Marquess  of  Hertford,  the  whole  is  bad.  In  that  respect  there  is  no  distinctini 
between  this  case  and  the  cases  in  which  limitations,  including  persons  ca^Ue 
and  persons  incapable,  are  void,  as  well  with  regard  to  the  ^t  as  to  the  last.  An^ 
ledge  v.  Dorril  (2  Vet.  Sen.  357),  Cambridge  v.  Rous  (8  Ves.  12).  Of  the  peraowl 
estate,  it  is  said,  there  is  a  gift  subject  to  an  illegal  proviso  ;  but,  in  fact,  nothing  it 
given.  The  persons  described  are  not  to  have  either  the  real  estate,  or  the  corfit* 
of  the  persona]  estate,  or  the  rents  and  dividends,  until  they  attain  twenty-one. 
By  the  proviso,  a  minor  tenant  in  tail  has  no  interest  in  either  the  principal  or 
the  rents  and  dividends  of  this  property. 
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Ko  property  vests  either  in  enjoyment  or  in  ri^ht.  [441]  The  Court  cannot 
sever  the  intention,  and,  recognizing  one  part  as  valid,  reject  another  part  as  void. 
The  intention  is  clear,  that  no  person  shall  derive  any  henefit  from  the  estate  before 
twenty-one.  The  proviso  gives  a  direction  and  operation  to  every  clause  of  the 
win.  To  omit  it,  and  execute  the  rest  of  the  will,  would  be  to  contradict  the  inten- 
tion. The  gift  of  £1000  to  each  of  the  grandchildren,  &c.,  is  clearly  contingent, 
and  evinces  the  testator's  design,  that  no  devisee  or  legatee  should  take  any  benefit 
before  he  attained  twenty-one.  The  words,  "  subject  to  the  trusts,"  mean  after 
performance  of  them.  The  proviao  is  part  of  the  gift.  The  leases  granted  by  the 
trustees,  and  the  after-purcnased  lands  given  by  the  codieils,  are  declared  to  be 
subject  to  all  the  trusts. 

The  period  at  which  the  testator's  name  and  arms  are  to  he  assumed,  one  year 
after  the  devisee  attains  twenty-one,  ascertains  the  period  at  which  he  meant  the 
gift  to  vest.  Had  he  intended  an  immediate  gift  he  would  have  directed  an  imme- 
diate assumption  of  the  name. 

There  being  two  distinct  intentions,  one  that  the  property  should  accumulate 
during  minority,  the  other  that  no  minor  should  take  an  absolute  interest,  the 
latter  applying  to  those  taking  by  descent  as  well  as  by  purchase,  the  limits  pre- 
scribed by  law  are  exceeded.  With  regard  to  the  real  estates,  the  manifest  intent 
of  the  testator  was,  that  no  person  should  have  any  interest,  either  in  the  capita! 
or  the  profits,  till  he  attained  twenty-one ;  the  gift,  therefore,  contravenes  the 
rules  of  law.  There  is  not  any  devise  till  the  grandson  attains  twenty-one ;  and 
therefore  a  trust  results  for  the  heir. 

The  Court  cannot  separate  the  gifts  from  the  proviso.  [442]  limitations 
of  the  real  estate,  after  the  first  estate  for  life,  are  void.  The  gifts  to  unborn  persons 
were  not  designed  to  take  effect  till  after  the  performance  of  a  previous  trust, 
which  was  too  remote  and  void.  All  limitations,  after  a  void  limitation,  are  void — 
Proctor  V.  Bishop  of  Bath  and  Vfells  (2  H.  Bl.  358).  In  Lord  Southampton  v.  The 
Marquess  of  Hertford,  this  point  was  not  discussed,  because  the  Marquess  of  Hertford 
would  have  been  entitled  as  heir  in  the  alternate  event ;  but  on  the  subject  of 
accumulation  the  late  Master  of  the  Rolls  seems  to  have  entertained  opinions  not 
consonant  to  prior  authorities.  Baker  v.  Hall  (12  Ves,  479),  is  opposed  to  Groavenor 
V.  Eallum  {Amb.  463),  cited  in  Tregonzoell  t.  Sydenham.  The  life  estate  may  be 
good ;  but  the  direction  to  accumulate  being  void,  the  accumulations  belong  to 
the  heir  or  next  of  kin. 

The  argument,  that  the  personal  estate  is  not  vested,  is  enforced  by  the  direction, 
that  interest  shall  be  accumulated  till  twenty-one.  A  gift  of  maintenance  is  not 
equivalent  to  a  gift  of  interest  for  the  purpose  of  vesting  the  fund — Fulsford  v. 
Hunter  (3  Bro.  C.  C.  416),  Hanson  v.  Graham  (6  Ves.  239,  see  p.  249),  Leake  v. 
Robinson.  Upon  all  the  authorities  the  gift  is  contingent — May  v.  Wood  (3  Bro. 
C.  C.  471),  Hanson  v.  Graham,  Batsford  v.  Kebble  (3  Ves.  363),  Sansbury  v.  Read 
(12  Ves.  76),  Booth  v.  Booth  (4  Ves.  399),  Mackell  v.  Winter  (3  Ves.  636).  In  no  case 
has  a  gilt  when,  or  if,  the  donee  should  attain  a  particular  age,  been  held  to  be 
vested,  without  other  circumstances,  as  an  ulterior  gift  if  the  first  donee  should 
die  ui^er  twenty-one,  which  renders  the  condition  sub8e-{443]-(luwl'  inatead  of 
precedent — Bromfield  v.  Crowder  (1  N.  B.  313),  BonuMt  case  (8  Co.  19),  Jdhtuon 
and  Bellamy's  case  (2  Leon.  36),  GranVs  case  (cit.  10  Co.  50  a;  Sir  Thomas  Ray- 
mond, 150). 

Mr.  Preston  in  reply.  The  gift  to  the  eldest  son  was  present  and  immediate, 
and  gave  a  vested  interest,  and  carried  with  it  the  right  to  the  profits  not  efiectually 

?iven  away  by  the  clause  of  accumulation  :  the  context  affords  that  construction, 
n  Jee  v.  Audley,  and  in  Leake  v.  Robinson,  the  objection  was  to  the  validity  of  the 
gift  itself.  The  gifts  were  in  those  cases  suspended  for  a  longer  period  than  the 
law  allows.  In  this  instance  the  gift  is  good,  though  the  accumulations  aim  at 
objects  which  cannot  be  accomplished  under  the  provisions  of  the  statute.  A  life 
estate  may  be  valid,  although  ulterior  limitations  may  be  too  remote  and  void ; 
and  the  heir,  or  the  next  of  kin,  has  not  any  interest  in  the  accumulations,  even 
if  the  trust  for  accumulation  be  valid. 

In  Hopkins  v.  Hopkins  (1  Atk.  581  ;  Ca.  Temp.  Talk  44  ;  1  Ves.  Sen.  2G8 ;  Butler, 
Co.  Litt.  271  6,  n.  1),  there  was  a  like  clause  of  accumulation,  and  it  prevailed  ; 
and  this  case  cannot  be  distinguished  from  that.   In  I^rd  Southampton  v.  Tfte 
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Marquess  of  Hertfordy  the  fund  of  accumulation  was  entire ;  here  it  consists  of 
successiTe  portions ;  and  the  direction  may  therefore  be  sustained  as  to  the  part 
which  is  ^(Md.  A  gift  at  common  law  from  three  ^ears  to  three  years,  for  ten  years, 
is  not  void,  but  would  be  apportioned  and  sustained  for  nine  years  ;  and,  in  this 
view  of  the  case,  the  gift  must  prevail,  and  the  trust  for  accumulation  must  fail. 

[444]  The  trust  for  accumulation  is  a  mere  prior  chattel  interest,  and  does  not 
suspend  the  right  to  a  vested  interest.  And  as  the  trust  for  accumulation  is  for 
objects  which  are  too  remote,  that  trust  is  void  as  contravening  the  enactments 
of  the  law.  The  consequence  is,  that  the  title  of  the  grandson  is  in  the  same  state 
as  if  there  had  not  been  any  trust  for  accumulation,  or  that  trust  had  determined. 

In  all  cases  of  conditions  or  limitations  over,  which  are  repugnant  to  the  estate 
to  which  the  condition  or  collateral  limitation  is  annexed,  the  gift  reioains  in  full 
force,  although  the  law  denies  efiect  to  the  condition,  or  to  the  collateral  limitation  ; 
and  the  law  favours  the  vesting  of  interests.  Indeed,  its  primary  object  is  to  give 
the  benefit  oC  the  rents  to  the  person  who,  for  the  time  being,  has  the  first  vested 
estate.  It  is  not  <d  any  importance  that  the  testator  has  attempted  to  exclude  the 
grandson  :  hia  title  is  by  the  rules  of  law,  not  the  intention  of  the  testator.  It  was 
the  object  of  the  legislature,  in  passing  the  statute,  to  defeat  such  an  intention. 

The  words  "  from  and  after  the  performance  of  the  trusts,"  do  not  postpone 
the  vesting ;  they  merely  subject  the  life  estate  to  the  prior  trusts.  The  bngua^ 
allows  the  estate  to  vest,  subject  to  the  prior  interests.  That  point  was  decided  in 
Carter  v.  BamardisUm. 

Whenever  a  charge  is  too  remote,  or  is  void  because  given  to  a  charity,  or  an 
object  which  is  incapable,  it  fails  for  the  benefit  of  the  owner  of  the  estate.  So  a  life 
estate  may  be  valid,  although  subsequent  limitations  may  be  too  remote,  and  for 
that  reason  void,  as  in  Brudendl  v.  EUim  (1  East,  442  ;  7  Ves.  382). 

[446]  During  the  argument,  the  Lord  Chancellor  remarked,  that  if  the  case 
were  within  the  statute,  the  excess  would  be  corrected  ;  that  there  was  a  material 
difference  between  the  effect  of  the  proviso,  and  the  accumulation  which  must 
take  place  during  the  minority  of  the  tenant  for  life,  the  will  designing  not  to  give 
an  alraolute,  but  a  life,  interest  in  the  accumulation  ;  that  the  two  clauses  together 
might  amount  to  this,  that  during  the  minority  of  every  person  entitled  (whether 
tenant  for  life,  or  in  tail),  there  should  be  accumulation ;  that  a  tenant  in  tail  should 
not  acquire  an  absolute  interest  till  he  attained  majority,  but  should  take  subject 
to  the  previous  trusts — the  last  clause  being  confined  to  tenants  in  tail  only,  because 
a  dedaration  that  a  tenant  for  life  should  not  be  absolutely  entitled  was  unnecessary ; 
that  the  oixciimstance,  that,  in  Lord  Southampton  v.  The  Marquess  of  Hertford^ 
a  term  of  one  thousand  years  was  created,  subject  to  trusts  of  accumulation  to  be 
executed  during  different  periods  of  the  term,  would  not  materially  distinguish 
that  case  from  the  present,  in  which  the  trusts  might  extend  beyond  the  period 
limited  by  law  ;  that,  under  the  clause  declaring  that  tenants  in  tail  should  not  be 
abs(dutely  entitled,  a  person  might,  in  the  intention  of  the  testator,  be  tenant  in 
tail  in  p<»se8sion,  without  being  entitled  to  take  the  rents. 

At  the  close  of  the  argument,  his  Lordship  proceeded  as  follows  :— 

The  Lord  Chancellor  [Eldoa].  I  shall  not  decide  this  case  without  referring 
to  the  authorities  cited,  but  I  have  a  strong  inclination  of  opinion  that  it  is  impossible 
to  deolare  that,  at  present,  either  the  heir  or  the  next  of  kin  have  any  claim.  The 
testator  undoubtedly  meant,  not  only  to  exclude  his  heir  and  [446]  next  of  kin 
from  all  interest,  but  to  render  it  impossible,  that,  during  the  minority  of  the  grand- 
child, any  part  oi  this  property  should  be  appliml  even  for  the  benefit  of  those  for 
whom  he  eventually  designed  the  beneficial  enjoyment.  Whatever  may  be  thought 
of  the  morality  of  that  intention,  the  question  to  be  decided  is,  what  is  the  law  t 
The  scheme  ot  the  will  is  this ;  having  first  given  pecuniary  legacies,  the  testator 
then,  in  one  clause,  devises  and  bequeaths  all  his  property,  of  whatever  nature 
(there  can  be  no  doubt,  however,  that  the  terms  of  a  single  clause  may  have  very 
different  effects,  according  to  the  nature  of  the  property  on  which  it  operates),  in 
trust  to  sell,  &c.,  and  to  retain  and  pay  the  pecuniary  legacies  before  bequeathed. 
He  then  proposes  to  create  an  accumulation  fund  during  the  minority  of  the  persons 
whom  he  describes,  expressing,  in  terms  perfectly  clear,  that  a  person  under  the  age 
of  twenty-one  years  was  beneficially  interested  or  entiUed  to  the  estate  devised  anid 
bequeathed ;  sod  undoubtedly  this  is  a  clause  of  repetition  which  directs  the  accumu- 
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lation  to  take  place  duiing  the  minority  of  all  the  peraona  who  should  become 

eotitled. 

It  has  beeu  argued  that  the  legacies  d  £1000  are  contingent ;  supposing  that 
to  be  so,  it  will  not  prove  that  there  were  no  vested  interests  in  the  corpus  iA  the 
estate.  The  trust  to  accumulate  for  this  puipoee  will  not,  more  than  a  trust  for  the 
payment  of  debts,  prevent  the  vestine.  This  is  a  devise  of  the  real  and  personal  estate 
to  trustees,  who,  subject  to  accumulation  for  a  limited  period,  are,  by  the  effect  (rf 
this  will,  at  thedeath  of  the  testator,  tostaud  seized  and  possessed  for  persons  described. 
How  can  it  be  said  that  they  are  not  to  stand  so  seized  and  possessed,  when  the  testator 
expressly  says  they  are,  and  takes  notice  that  the  cestui  que  ^ust  is  only  of  the  age 
of  five  years  1 

[447]  We  all  know  that,  with  respect  to  freehold  estates  given  to  a  person  and  the 
heirs  of  his  body,  he  is  tenant  in  tail ;  but  as  personalty  so  given  does  not  go  to  the 
heir,  the  old  rule  of  law,  possibly  to  serve  the  intention,  is,  that  the  donee,  under  the 
same  limitation  which  gives  the  real  estate  to  the  heir  of  his  body,  takes  it  absolutely. 
The  testator  proceeds  to  limit  to  unborn  grandsons,  and,  being  aware  that  he  could 
not  limit  estates  for  life,  he  limits  to  them  and  the  heirs  of  their  bodies,  meaning 
that  they  should  be  all  in  this  duccessitm.  He  has  then  declared,  that  the  persons 
named  are  by  him  considered  as  beneficially  interested  and  entitled  during  their 
minority,  although  he  has,  in  that  very  clause  in  which  he  so  considered  them, 
directed  that  accumulation  out  of  those  estates  in  which  they  are  so  interested ; 
and  although  he  takes  notice  that  the  more  immediate  objects  of  the  trusts  are  under 
the  age  of  five  years,  and  till  twenty-one  they  could  not  make  any  alienation  ;  they 
did  not,  in  that  sense,  take  an  absolute  interest,  because,  at  twenty-one,  they  would 
have  a  power  of  making  it  their  own ;  but  the  testator  seems  to  have  recollected, 
that  the  limitation  of  the  personal  estate  to  them  and  the  heirs  <rf  their  body  made 
it  absolutely  theirs ;  so  much  so,  that  if  an  infant  was  born,  and  died  in  infancy, 
his  administrt^r,  not  the  heir  of  his  body,  would  be  entitled. 

He  has  not  said  that  they  shall  not  be  beneficially  interested,  but  shall  not  be 
absolutely  entitled.  Had  it  stopped  there,  I  should  be  glad  to  know  whether  there 
might  not  be  many  injuries  for  which  the  minors  might  have  demanded  compensa- 
tion, or  acts  of  ownership  which  they  might  have  exercised,  as  felling  timber ;  or 
whether  timber  felled  by  a  wrong  doer  would  not  have  belonged  to  them  t  Then 
follows  the  clause  relating  to  the  remoteness  of  the  accumulation,  and  it  concerns 
not  the  real  estate.  It  is  possible  that  some  of  the  de-[448]'Visc^  ^ho  have  not  attained 
twenty-one  might  leave  issue.  Then  the  personal  property  would  have  gone  over 
if  it  had  stopped  there  :  but  the  testator  proceeds  in  the  terms  of  the  proviso. 
(2  Swans.  434.) 

It  seems  clear,  on  the  language  (A.  the  proviso,  that,  although  the  person  was 
undertheage  of  twenty-one  years,  the  testatorthoughtfaimtenant  in  tail  in  possession, 
otherwise  it  is  nonsense.  Certainly  the  testator  means  to  say,  that  no  person, 
tenant  in  tail  in  possession  of  the  real  estate,  however  beneficially  he  takes,  shall 
take  an  absolute,  unqualified  estate  in  the  personalty  during  his  minority.  Then, 
considering  the  period  which  may  elapse  before  a  tenant  in  tail  may  attain  twenty-one, 
when,  by  virtue  of  both  conditions,  he  is  to  take  an  absolute  interest  in  the  leasehold, 
two  questions  arise,  whether  the  antecedent  limitations  are  good,  and  the  subsequent 
bad,  or  whether  all  without  exception  are  bad  "i  I  have  had  no  difficulty  about 
the  real  estate.  We  have  heard  in  tithe  causes  of  a  dancing  modus  :  this  is  a  clause 
of  accumulation  of  the  same  description. 

The  question  which  I  have  to  determine  to-day  is,  whether,  when  the  testator 
has  said  that  the  tenant  in  tail  in  possesaion  shall  not  have  an  absolute  estate  in  the 
perscmalty  till  he  attains  twenty-one,  X  lun  to  say  that  the  case  is  the  same  with  the 
tenant  for  life,  with  regard  to  the  real  estate,  the  testator  not  having,  as  to  him, 
said  any  such  thing  1 

A  further  question  is,  whether,  because  the  accumulation  is  directed  with  respect 
to  some  persons  to  whom  the  limitation  is  too  remote,  it  is  not  only  void  in  itself,  but 
shall  defeat  the  eifect  of  the  other  gifts  1  In  the  cases  [449]  of  powers,  the  testator 
has  meant  to  give  a  power  which  could  be  exercised  among  all  the  objects,  and  did 
not  mean  to  give  it  if  it  could  not  be  so  exercised  ;  but  this  testator  expressly  states 
the  case  to  which  he  meant  the  proviso  to  apply  ;  but  he  has  not  said  that  lie  meant 
it  to  apply  to  the  case  of  the  tenant  for  life.    At  present,  therefore,  the  vested  interest 
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ia  in  the  eldest  grandson  :  whether  the  heir  at  lav  or  next  of  kin  may  not,  at  Bome 
future  time,  have  an  interest,  is  a  question  to  be  considered  when  the  event  occurs. 
The  life  estate  being  good,  it  would  not  become  me  now  to  decide  the  vahdity  of  the 
ulterior  limitations.  If  the  whole  devise  was  void,  the  heir,  or  next  of  kin,  would 
have  a  right  to  call  on  the  Court  to  make  that  declaration  ;  but  the  whole  is  not 
void ;  and  the  present  interest  does  not  belong  to  the  heir.  The  Ck>urt  is  not 
accustomed  to  declare  the  effect  of  trusts  until  the  time  arrives. 

July  1.  In  consequence  of  Mrs.  Martdli's  death  since  the  liearing,  application 
was  made  for  judgment.  The  Lord  Chancellor  obso'ved,  that  his  (pinion  on  the 
argument  was,  that  whatever  might  become  of  the  subsec^uent  limitations,  the  ^rst 
limitation  to  the  testator's  grandson  was  good,  and  that  it  would  be  very  difficult 
to  hold  the  next  limitation  bad. 

July  3.  The  Lord  Chancellor  [Eldon].  There  cannot  be  any  fund  for  the  present 
maintenance  of  the  infant,  unless  the  income  is  undisposed  of  prior  to  his  attaining 
the  age  of  twenty-one.  If  accumulation  is  well  directed  till  he  attains  that  age, 
then  during  the  interval  there  is  no  fund  undisposed  of.  The  Court  must,  [460]  there- 
fore, determine  whether  the  trust  of  accumulation  is  throughout  bad*  and  if  so, 
whether  the  accumulation  between  the  death  of  the  testator  and  the  time  ci  the 
grandson  attaining  twenty-one  is  undisposed  of ;  in  which  case  of  ineffectual 
gift,  so  much  as  consists  of  rents  and  profits,  belongs  to  the  heir ;  and  so  much 
as  arises  from  personal  estate  belongs  to  the  next  of  kin.  It  is  very  difficult 
to  distinguish  this  case  from  Lord  Southampton  v.  The  Marquess  of  Hertford.  The 
true  doctrine  seems  to  be,  that,  of  a  trust  for  accumulation  which,  prior  to  Lord 
Loughborough's  act,  would  have  been  good,  so  much  as  is  now  within  the  act  will  be 
good,  but  the  excess  will  be  bad ;  but  if  there  be  a  trust  for  accumulation,  and  part 
of  it  would  have  been  bad  before  the  act,  that  part  remains  bad  notwithstanding 
the  act.  Lord  Southampton  v.  The  Marquess  of  Hertford,  seems  to  have  decided, 
that  if  property  is  given  subject  to  a  trust  which  is  bad,  the  gift  of  the  property 
takes  effect  exempt  from  the  trust.  The  trust  for  accumulation  in  this  case,  I  think, 
bad,  because  it  may  last  for  ages. 

Jvly  4.  The  Lord  Chanedlor  [Eldon]  stated,  that  he  had  again  considered  the 
case,  and  could  not  distinguish  it  from  Lord  Southampton  v.  The  Marquess  of  Hertford. 

April  22,  1820.  "  His  Lordship  doth  declare,  that  the  will  of  Thomas  Hollo- 
toay,  the  testator,  &c.,  dated,  &c.,  and  the  three  several  codicils  of  the  testator,  dated, 
&c.,  are  respectively  well  executed  and  proved,  and  that  the  trusts  thereof  ought 
to  be  carried  into  execution,  except  in  so  far  as  the  said  will  directs  the  laying  out 
and  in-[451]-veBting  the  dividends,  interest,  and  annual  proceeds  of  the  stocks  and 
securities  in  and  by  the  said  will  directed  to  be  purchased,  with  the  surplus  of  the 
said  testator's  personal  estate,  after  the  payment  of  his  debts,  funeral,  and  testa- 
mentary e^^wnsea,  and  legacies,  and  the  rest  of  his  personal  estate ;  and  also  the 
clear  yearly  rents  and  profits  of  his  real  estates  from  time  to  time,  and  when,  and 
so  often,  and  during  all  such  times,  as  any  person  or  persons  beneficially  interested 
in  or  entitled  to  his  real  or  personal  estates,  under  the  trusts  thereinafter  declared 
thereof,  should  be  under  the  age  of  twenty-one  years,  and  the  adding  all  such  invest- 
ments to  his  personal  estate  in  order  to  accumulate  the  same  :  And  his  Lordship 
doth  declare,  that  such  direction  to  lay  out  and  accumulate  the  said  rents  and 
rofitB,  interest  and  dividends,  is  too  remote  and  void  in  law  :  And  his  Lordship 
oth  declare,  that  the  Defendant,  the  infant  Horatio  Francis  Kingsford  MarteUi 
is  entitled  in  poBsession  to  the  rents  and  profits  of  the  said  testator's  freehold,  and 
coOThold,  and  leasehold  estates,  and  to  the  dividends,  interest,  and  annual  proceeds 
of  nis  personal  estate  and  effects,  for  and  during  the  term  of  his  natural  life,  with 
remainder  to  the  first  and  other  sons  of  his  body  lawfully  to  be  begotten,  succes- 
sively, according  to  seniority  of  age,  and  the  heirs  of  their  bodies  respectively  with 
such  remainders  over  as  in  the  said  will  and  codicils  in  that  behau  reapeotirely 
contained."  The  decree,  after  the  usual  directions  for  an  account  of  the  peraonal 
estate  of  the  testator,  and  the  rents  and  profits  of  his  real  estates  received  by  the 
Plaintiffs,  proceeded  thus  : — 

"  It  appearing  that  the  Defendants  Horatio  Martelli,  the  father  of  the  said 
Defendants,  the  infants  is  dead,  it  is  ordered  that  the  said  Master  do  inquire  and 
state  to  the  Court,  by  whom  the  said  Defendant,  the  infant  Horatio  Francis  Kings- 
ford  Martelli,  has  been  maintained  [452]  since  the  decease  of  the  said  testator,  and 
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what  sums  of  money  have  been  paid  in  respeot  thereof,  and  by  whom,  and  what 
will  be  proper  to  be  allowed  for  his  maintenance  and  education  for  the  time  past, 
and  to  whom ;  and  also  what  will  be  proper  to  be  allowed  for  his  maintenance  and 
education,  and  out  of  what  fund,  for  the  time  to  come,  and  to  whom ;  and  in  making 
such  allowance  the  said  Master  is  to  have  regard  to  the  situation  and  circumstances 
of  the  other  Defendants,  the  younger  brothers  and  sisters  of  the  said  Horatio  Francis 
Kingsford  Martelli ;  and  the  said  Master  is  to  be  at  liberty  to  make  a  separate 
report,  &c.  And  the  Defendant  Ann  HolUnoay,  having  elected  to  take  the  pro- 
viaion  made  for  her  by  the  indenture  of  settlement  in  the  pleadings  in  this  cause 
mentioned  to  bear  date  the  17th  day  of  November  1798,  in  lieu  of  her  dower,  thirds, 
and  freebench,  in  and  out  of  the  said  testator's  freehold  and  copyhold  estates,  his 
Lordship  doth  declare,  that  the  saxl  Defendant  Ann  Holloway,  is  barred  of  all 
claim  in  respect  of  such  dower  or  thirds  and  freebench  ;  and  doth  order,  that  the 
said  Defendant  do  execute  a  proper  and  sufficient  release  of  such  claims,  such  release 
to  be  settled  by  the  said  Master.  And  it  is  ordered,  that  all  the  costs,  charges,  and 
expenses  attending  the  making  and  executing  thereof  be  paid  and  discharged  by 
the  said  Plaintiff  out  of  the  personal  estate  and  eSects  of  the  said  testator,  &c. 

'  And  his  Lordship  doth  declare,  that  the  said  Defendant  Faithful  Croft  is 
entitled  to  the  leasehold  house  and  premises  in  (7Aan<ery  Lan«,  given  and  bequeathed 
to  him  in  and  by  the  codicil  of  the  said  testator,  bearing  date  the  20th  day  of  January 
1816,  for  the  remainder  of  the  term  of  years  now  to  come  therein,  from  the  death 
of  the  said  testator,  for  his  own  use  and  benefit ;  and  it  being  alleged  by  the  said 
Plaiutifis,  the  trustees,  that  the  nature  and  [4531  circumstances  of  the  estate  of  the 
said  testator  require  the  appUcation  of  a  great  pn^rtion  of  time,  by  and  on  the  part 
of  the  said  trustees,  for  the  due  execution  of  the  trusts  of  his  said  will,  in  regard  to 
his  estate,  and  that  they  cannot  imdertake  to  continue  the  execution  of  the  trusts 
without  the  aid  and  assistance  of  the  said  Faithful  Croft,  as  a  co-trustee,  he  having, 
during  the  life  of  the  said  testator,  had  the  principal  and  confidential  management 
thereof,  and  being  better  acquainted  therewitn  than  any  other  person,  and  therefore 
it  will  be  for  the  benefit  of  the  said  testator's  estate  that  he  should  continue  to  be 
a  trustee  thereof ;  and  the  said  Faithful  Croft,  alleging,  that  due  attention  to  the 
a&irs  and  concerns  of  the  said  testator  will  require  so  much  of  his  time  and  atten- 
tion as  will  be  greatly  prejudicial  to  his  other  pursuits  and  concerns  in  business, 
and  therefore  that  he  would  not  have  undertaken  to  act  therein,  but  under  the 
assurance  that  an  appUcation  would  be  made  to  this  Court  to  authorise  the  allow- 
ance and  payment  ox  a  reasonable  compensation  out  of  the  said  testator's  estate 
for  such  his  labour  and  time,  and  that  he  cannot  continue  to  act  therein  without 
such  reasonable  allowance  being  made  to  him,  it  is  ordered,  that  it  be  referred  to 
the  said  Master  to  settle  a  reasonable  allowance  to  be  made  to  the  said  Faithful  Croft 
out  of  the  said  testator's  estate,  for  his  time,  pains,  and  trouble,  in  the  execution 
of  the  said  trusts,  for  the  time  past,  and,  in  settling  such  allowance,  the  said  Master 
is  to  have  regard  to  the  legacy  of  two  hundred  pounds  given  and  bequeathed  to  the 
said  Faithf id  Croft  the  said  will  of  the  said  testator,  on  the  executum  of  the  trusts 
thereby  reposed  m  him  :  and  it  is  ordered,  that  the  said  Master  do  inquire  whether 
it  will  be  for  the  benefit  of  the  said  testator's  estate  that  the  said  FaWifiU  Croft 
should  continue  to  be  a  trustee  under  the  said  will,  and  to  receive  a  compensation  for 
the  future  employment  of  his  time  and  trouble ;  and  in  case  the  said  Master  shall 
[464]  ^  0^  opmion  that  it  will  be  for  the  benefit  of  the  said  testator's  estate  that 
the  said  Faithful  Croft  should  be  continued  a  trustee,  then  the  said  Master  is  to 
settle  a  reasonable  allowance  to  be  made  to  the  said  Faithful  Croft  therein  (Brock- 
sopp  V.  Barnes,  5  Madd.  90) ;  and  the  said  Master  is  to  be  at  Uberty  to  make  a 
separate  report,  &xs.  :  and  it  is  ordered  that  the  said  Master  do  tax  all  parties  their 
costs,  &c.  ;  and  it  is  ordered,  that  the  same  when  taxed  be  paid  to  them  by  the  said 
Plaintiffs,  as  executors,  out  of  the  personal  estate  and  effects  of  the  said  testator,  &0.'' 

Reg.  Lib.  B.  1819,  fol.  777-780. 

(1)  Greenwell  t.  OreenvxU,  6  Ves.  194.  CoUis  v.  BlaiMume,  9  Ves.  470.  Fair- 
many.  Gnen,  10  Ves.  46.  Lomax  v.  tomax,  11  Ves.  48.  Ex  parte  Kdble,  11  Yes. 
48,  n.,  604.  Errington  v.  Chapman,  12  Yes.  20.  Aynsworth  v.  Pratchett,  13  Ves. 
321.  Errativ.  Barlow,  14  Yea.  202.  HaUv  r.  Bannister,  4  Madd.  275.  Some 
early  authorities  (see  11  Yes.  606)  are  collected  in  Mole  v.  Mole,  1  Diek.  310. 
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tha  folbwing  authentic  note  of  Lord  Chancellor  Nottingham's  judgment  on 
a  question  intimately  connected  with  the  doctrines  discussed  in  the  prececung  case, 
is  extracted  from  his  Lordship's  MSS. 

Charles  Howard,  Plaintiff  v.  Heurv  Buke  of  Norfolk,  &  al.  Defendants. 

Dec.  28,  33  Car.  2,  1681. 

A  term  being  limited  in  trust  for  H.  in  tail,  remainder,  if  /.  die  without  issue  male 
in  the  life  of  H.  to  C,  in  tail ;  the  remainder  lb  good. 

This  case  had  been  largely  argued  and  debated  at  bar  last  term,  Serjeant  Jllay- 
nard  and  others,  for  the  PlaintiS,  and  Mr.  PoUexfen  and  others,  for  the  Defendants, 
in  the  presence  of  the  three  Chief  Justices,  whom  I  called  to  my  assistuice ;  and 
now  this  term  we  delivered  our  (pinions.  The  three  Chief  Justices  were  for  the 
Defendants,  and  advised  a  dismission  (their  arguments  are  reported  3  Ca.  in  Cha. 
X^etseq.;  2  Bep.  inCha.\2\);  I  was  for  the  PlaintifF :  my  argument  was  as  follows : — 

[455]  This  is  the  case.  The  Plaintif!,  by  his  bill,  demands  the  benefit  of  a  term 
for  200  years  in  the  barony  of  Greystock,  upon  this  case. 

Henry  Earl  of  Arundell,  father  of  the  PlaintiS  and  Defendant,  had  issue  six 
sons,  Thomas,  Henry,  Charles,  Edward,  Francis,  Bernard,  and  one  daughter,  the 
Lady  Katherine.  Thomas  Lord  Matrevers,  the  eldest  son,  being  non  compos  mentis, 
care  is  taken  to  settle,  by  advise  of  counsel,  the  estate  and  family,  as  well  as  the 
present  circumstances  of  it  would  admit. 

Whereupon,  two  indentures  are  made,  between  the  Earl  of  Arundell,  of  one  part, 
and  the  Duke  of  Bickmond,  the  Marquess  of  Dorchester,  the  liord  Howard  of  Estriek, 
and  Sir  Thomas  Hatton,  on  the  other  part,  and  both  those  indentures  bear  the  same 
date,  21st  March  1647.  By  one  of  these  indentures  the  estate  in  law  is  conveyed 
to  them  and  their  heirs,  to  these  uses,  viz.  to  the  Earl  for  life,  remainder  for  99 
years,  to  trustees,  to  raise  £8000  portion  for  the  Lady  Katherine,  remainder  to 
the  Countess  for  life,  all  which  estates  are  spent ;  remainder  for  200  years  to  the 
Duke,  Marquess,  t&c,  in  trust,  as  by  another  indenture  of  the  same  date  is  declared  ; 
remainder  unto  Henry,  and  the  heirs  male  of  his  body  begotten,  with  like  remainders 
to  Charles,  Edward,  Francis,  and  Bernard,  successively,  with  power  of  revocation. 
Then  the  other  indenture  declares  the  trust  of  the  term  for  200  years  in  this 
manner,  vie.  that  it  should  attend  the  inheritance  so  long  as  Thomas  Lord  Matrevers, 
or  any  issue  male  of  his  body  should  be  living ;  but  if  Tkomas  die  without  issue 
male  in  the  life  of  Henry,  not  leavii^  his  wife  ensient  wil^  a  son,  or  that,  after  the 
death  of  Thomas,  by  the  failure  of  issue  male  of  Thomas,  the  dignity  and  honour 
of  Earl  of  Arundell  do  descend  upon  Henry,  then  Henry  shall  have  no  farther 
[456]  benefit  of  the  term  of  200  years,  but  the  benefit  thereof  shall  redound  to  the 
other  younger  children,  or  their  issues  in  manner  following,  viz.  to  Charles,  and 
the  heirs  male  of  his  body,  with  like  remainders  in  tail  to  Edward,  Francis,  and 
Bernard,  successively. 

These  indentures  were  sealed  and  delivered  in  the  presence  of  Sir  Orl.  Bridgman, 
and  John  Alcorn  and  Edward  Alcorn,  his  two  clerks,  who  have  subscribed  their 
names  as  witnesses,  which  is  to  me  a  demonstration  that  the  deeds  were  drawn 
by  Sir  Orl.  Bridgman  himself.  After  this  the  contingency  happened,  and  the 
earldom  of  Arundell  did  descend  unto  Henry  the  now  Duke  of  Norfolk^  Thomas 
being  dead  without  issue  male. 

"nien  the  Marquess  of  Dorchester,  being  the  surviving  trustee  of  the  term,  assigns 
this  term  to  Marriot,  in  1G75,  upon  the  same  trusts,  and  Marriot  assigns  to  Henry, 
the  Defendant,  so  the  term  is  merged. 

To  excuse  the  Marquess  of  Dorchester  for  co-operating  in  this  manner,  it  is  said 
that  the  tenants  would  not  renew  unless  the  estate  were  transferred  to  a  younger 
man,  for  fear  of  paying  a  new  fine  after  the  Marquess's  death.  But  nothing  can 
excuse  Marriot  from  a  palpable  and  wilful  breach  of  trust,  if  CharUs  have  any  title 
at  all  to  the  benefit  of  this  trust. 

Therefore  the  labour  of  this  case  is  to  overthrow  Charleses  title,  let.  as  void  in 
the  original  limitation,  2d.  as  being  avoided,  if  not  by  the  merger,  at  least  by  the 
common  recovery  which  was  afterwards  suffered  by  the  Duke.  If  the  estate  be 
void  there  is  no  harm  done  ;  but  if  it  be  only  avoided  by  the  surrender  of  Marriot 
to  the  Defendant,  perhaps  all  they  who  had  notice  of  this  trust,  [457]  have 
wilfully  procured  the  defeating  of  it,  may  be  liable  to  answer  for  it. 
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These  kind  of  defences  do  not  seem  to  me  to  be  very  consistent ;  for,  if  the  Defend- 
ant's counsel  had  been  very  clear  in  their  opinions,  that  the  limitation  to  Charles 
was  void,  why  did  they  advise  the  Duke  to  take  so  much  pains  to  procure  a  sur- 
render and  extinguishment  of  the  term,  and  further,  to  bar  it  by  a  common  recovery  1 
For  now  it  is  come  to  this  point  in  law,  that  unless  the  limitation  to  Charles  be 
Toid,  all  other  means  to  defeat  him  of  it  will  be  ineSectual.  I  am  in  a  very  great 
streight  by  the  advice  which  hath  been  given  me ;  for  as  on  one  side  I  may  safely 
concur  with  the  three  Chief  Justices,  since,  if  I  should  err  in  so  doing,  I  should 
err  very  ezousably,  because  I  should  errare  cum  patriims,  so  on  the  other  side, 
where  the  decree  must  be  mine,  and  I  alone  am  to  answer  for  it,  I  dare  not  (notwith- 
Btsnding  the  reverence  I  have  for  their  advice)  pronounce  a  decree  in  any  case  where 
I  cannot  concur  with  it  myself. 

The  main  inquiry  is,  whether  the  limitation  to  ChwrUs  be  void  1  Wherein 
these  things  are  plain ;  Ist.  The  term  in  question,  though  it  were  attendant  on 
the  inheritance  at  first,  yet,  after  the  contingency  happened,  it  is  severed  and  become 
a  term  in  gross.  2d.  The  trust  of  a  term  in  gross  can  be  limited  no  otherwise  in 
equity  than  the  estate  may  be  limited  in  law.  3d.  The  legal  estate  of  a  term  for 
years,  whether  it  be  a  long  or  a  short  term,  cannot  be  hmited  to  any  one  in  tail 
with  a  remainder  over,  for  this  tends  directly  to  a  perpetuity.  4th.  Nay,  if  a  term 
be  limited  to  a  man  and  his  issue,  and  if  that  issue  die  without  issue,  the  remainder 
over,  though  the  issue  of  the  issue  take  no  estate,  yet,  because  the  remainder  cannot 
commence  sooner  than  till  issue  fail,  which  is  foreign  to  expect,  the  remainder  is 
void,  [458]  foi*  this  also  tends  obliquely  to  a  perpetuity — 13  Car.  2,  Perce  and  Beeves' st 
case  {PolUxfen,  29).  6th.  Further,  yet  if  a  term  be  limited  to  a  man  for  life,  with 
contingent  remainders  to  his  first,  second,  third,  and  tenth  son  in  tail,  remainder 
over,  though  the  contingencies  never  happen,  yet  the  remainder  shall  never  take 
place,  for  the  mere  intention  to  create  a  perpetuity  made  all  void — 16  Car.  2,  Sir 
WUliam  Backhouse's  case  {Backhouse  v.  BelUngham,  Pollexfen,  33).  6th.  And 
Surges' s  case  {Burges  v.  Purges,  Pdlexfen,  40 ;  Bep.  Temp.  Finch,  91  ;  1  Ca.  in 
Cha.  229  ;  1  Mod.  114),  26  Car.  2,  went  a  step  further,  for  there  the  trust  was  to 
the  husband  for  life  ;  remainder  to  the  wife  for  life  ;  remainder  to  the  first,  second, 
third,  and  tenth  sons  in  tail ;  remainder  to  their  daughters,  having  then  a  daughter, 
Elizabeth,  in  whom  that  remainder  might  vest ;  yet  adjudged,  that  a  remainder 
to  daughters  after  unbegotten  sons,  was  void,  though  no  sons  were  then  born ; 
and  the  administratrix  of  the  husband  carried  away  the  term,  for  still  this  looks 
like  a  perpetuity.  7th.  Nevertheless,  if  a  term  be  limited  to  one  for  life,  with  twenty 
several  remainders  for  lives  to  other  persons  successively,  who  are  all  alive  and  in 
being,  so  that  all  the  candles  are  lighted  together,  this  is  good  enough,  though 
it  be  a  possibility  upon  a  possibility,  as  was  ruled — 13  Car.  2,  in  Alford's  case  ;  nay, 
if  a  remainder  be  limited  to  a  person  not  in  being ;  as,  to  A.  for  life ;  remainder 
to  B.  for  life ;  the  remainder  to  the  first  issue  male  which  B.  shall  have  for  life  ; 
though  this  be  a  contingent  upon  a  contingent,  yet  it  being  only  a  contingency 
for  lue,  this  also  is  good,  as  was  ruled,  14  Car.  1,  Cotton  v.  Heath  {PoUezfen,  26 ; 
1  Eq.  Ca.  Ab.  191) ;  for  to  limit  a  possibility  upon  a  possibility,  or  a  contingency 
upon  a  contingency^  is  neither  unnatural  nor  absurd ;  but  the  rule  which  is  laid 
down  to  the  contrary  [469]  by  Popham  in  the  Beotor  of  Chedington's  case  (1  Co. 
153  ;  Moor,  478),  looks  like  a  reason  of  art,  but  hath  nothing  at  all  of  true  reason 
in  it ;  and  I  have  known  that  rule  denied  at  law ;  and  my  Lord  Coke  himself  denied 
that  rule,  when  he  was  Chief  Justice,  as  you  shall  find,  13  Jac.  B.  R.  Blandford, 
and  Blandford's  case  {1  Rolle,  318 ;  Moor,  846  ;  3  Bulstr.  98  ;  Godb.  266  ;  Cro. 
Jac.  394) ;  for  however  that  rule  may  hold  in  some  cases,  yet,  if  it  should  pass 
for  a  general  rule,  my  Lord  Coke  says  it  would  shake  all  common  assurances ;  and 
he  cited  Paramour  v.  Vardly's  case  (Plowd.  Comm.  539)  as  a  jud|gment  in  point, 
that  the  devise  of  a  term  was  good,  though  it  were  with  a  possibility  upon  |h  possi- 
bility ;  and  indeed  every  devise  of  a  term  is  so. 

These  conclusions  thus  laid  down,  are  only  preliminaries  to  the  main  debate ; 
and  though  by  these  conclusions  we  may  see  what  the  law  is  in  all  those  cases  which 
do  any  wa^  border  upon  the  present  question,  yet  now  'tis  fit  to  speak  to  the  question 
itself,  a&  it  stands  alone,  and  is  distinguished  from  all  these  preliminaries ;  and 
then  the  point  is  this  : — 

The  trust  of  a  term  for  200  years,  in  the  barony  of  Greyziods,  is  limited  to  Henry 
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in  tail,  proviso,  if  Thomas  die  without  iaaue  male  in  the  life  of  Eenrify  then  it  shall 
go  to  ClutrUs  in  tail ;  remainder  in  tail  to  Edvmrd,  Francis,  and  Bernard^  succea- 
sively.  And  whether  this  be  a  good  limitation  to  Charles  in  tail,  is  the  question  1 
For  the  last  remainders  to  Edioard,  Francis,  and  Bernard  are  certainly  void. 

It  hath  been  said  at  bar,  that  the  limitation  to  Charles  ia  Toid  too.  because  it 
is  a  possibility  upon  a  possibility  ;  but  this  reason,  as  hath  been  shown  already, 
is  of  no  moment  at  all,  because  indeed  it  is  impossible  to  limit  [460]  remainder 
of  a  term  after  a  life ;  but  it  will  be  in  effect  a  possibility  upon  a  possibility.  It 
hath  been  said,  too,  at  the  bar,  that  the  proviso  by  which  Charleses  interest  doth 
rise  is  void,  because  the  nature  of  a  condition  is  to  determine  all  the  estates ;  and 
here  the  proviso  determines  only  the  estate  of  Henry ;  whereupon  it  hath  been 
compared  to  Sir  Anthony  MUdmay's  case,  Co.  L.  6  (6  Co.  40 ;  Moor,  632),  where 
a  proviso  to  make  the  estate  tail  cease,  as  to  one  brother,  and  ^o  over  to  another, 
is  void.  Never  was  rule  or  case  worse  applied,  for  here  the  proviso  does  as  it  should 
do,  viz.  it  doth  determine  all  the  estate  to  which  it  is  annexed.  Obsfficre,  there  is 
no  proviso  at  all  annexed  to  the  legal  estate  of  the  term  ^  but  there  are  two  equitable 
estates  built  upon  that  term  by  way  of  trust ;  the  first  is  a  trust  attendant  upon  the 
inheritance  in  Henry,  and  to  that  only  is  the  proviso  annexed,  and  that  is  entirely 
determined  ;  the  latter  is  a  new  trust  in  gross,  which  is  to  rise  by  the  proviso,  and 
ergo,  could  not  be  defeated  by  it.  But  the  matter  chiefly  insisted  on  is,  that  the 
limitation  to  Charles  is  against  the  rules  of  law,  and  tends  directly  to  a  perpetuity. 
If  this  be  so,  there  needs  no  other  reasoiu  or  arguments  to  destroy  it,  for  the  law 
hath  so  lon^  laboured  to  defeat  perpetuities,  that  now  it  is  become  a  sufficient  reason 
of  itself  against  any  settlement,  to  say  it  tends  to  a  peipetuity.  Let  us,  ergo,  examine 
what  a  perpetuity  is,  and  how  far  that  is  here  introduced,  or  any  other  rule  of  law 
broken.  A  perpetuity  is  a  settlement  of  an  estate,  or  interest  in  tail,  with  such 
remainders  over,  that  no  act  or  alienation  of  the  present  tenant  in  tail  can  never 
bar  those  remainders ;  but  they  must  continue  perpetually,  and  be  as  a  cloud  hang- 
ing over  the  present  possession  :  such  perpetuities  fight  against  God,  by  afiecting 
a  stability  which  human  providence  can  never  attau  to,  and  are  utterly  against 
the  reason  and  policy  of  the  common  law. 

[461]  But  yet  future  interests,  or  springing  uses  or  trusts,  or  executory 
remainders,  which  are  to  emerge  and  arise  upon  contingencies,  are  quite  out  of  the 
rule  and  reason  of  perpetuities,  and  out  of  the  danger  of  them  too,  though  they  are 
not  dockable  by  recovery,  nor  capable  of  being  barred,  especially  iE  the  contingency 
be  not  remote,  nor  of  long  expectation,  but  such  as  will  wear  out  in  a  short  time. 
Examine  this  a  little  in  case  of  a  freehold,  and  then  see  how  it  will  hold  in  case  of 
a  term,  or  the  trust  of  a  term,  which,  whether  it  be  a  longer  or  a  shorter  term.  I 
agree,  makes  no  difference.  In  the  first  place,  ergo,  I  utterly  deny  that  rule  which 
hath  been  laid  down  by  my  Lord  Chief  Justice  North,  vie.  that  where  no  present 
remainder  can  be  limited,  there  can  be  no  remainder  upon  any  contingency ;  for 
there  is  no  clearer  rule  in  law  than  this,  that  there  can  be  no  remainder  limited 
upon  an  estate  in  fee,  1 9  ^.  8,  Dyer  4  ;  yet  public  reason  and  the  convenience  of 
common  assurances  have  found  a  way  to  pass  by  this  rule,  as  well  by  way  of  limita- 
tion of  use,  as  by  way  of  devise  ;  and,  ergo,  if  the  father  limit  an  use  to  himself  and 
his  heirs,  until  a  marriage  happen,  and  then  to  the  son  and  his  heirs,  this  is  a  good 
fee  upon  a  fee,  by  common  experience ;  so  a  devise  to  a  man  and  his  heirs,  and  if 
he  die  without  issue  before  twenty-one,  or  living  B.,  to  B.  in  fee,  this  is  a  good  fee 
upon  a  fee,*  as  hath  been  resolved  18  Jac.  Pells  and  Brovm's  case,  22  Jac.  {Cro. 
Jac.  690;  Bridgm.  I;  2  Bolle,  196,  216;  Godb.  282;  Palm.  131),  a  point  in  the 
Serjeant's  case  (2  Bdle,  422).  Hall  and  Deering,  in  59  {Bardr.  148),  Banbury 
and  Cockrell  51  {Hardr.  150),  Jay  and  Jay,  per  Rolle  et  Curiam  (Style,  268,  274), 
and  this  had  been  re-[462]-8olved  long  bewre  in  20  Eliz.  Hind  v.  Sir  John  Lyon 
(2  Leon.  11 ;  3  Leon.  64,  70),  and  with  the  reason  of  these  resolutions  agree  38  Eliz. 
Fulmerston  and  Stevxird's  case  {Cro.  Jac.  592),  and  43  Eliss.  Wellock  and  Hammond's 
case  (Cro.  El.  204;  2  Leon.  114),  cited  Co.  I.  3,  Boraston's  case  (3  Co.  20).  For 
where  the  contingency  expires  in  a  little  time,  the  inconvenience  can  neither  be  great 
nor  long,  nor  is  there  any  danger  of  a  perpetuity.  This  is  agreed  by  all  in  cases  of  an 
inheritance,  but  |the^  say  a  Tease  for  ;^ear8,  which  is  but  a  chattel,  will  not  bear 
such  contingent  limitations,  nor  admit  of  such  springing  trusts,  by  reason  of  the 
exility  and  meanness  of  the  state.  Now  as  to  this  point,  the  difference  between  a 
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chattel  and  an  inheritance  is  a  difference  only  in  words,  and  not  in  the  reason  or 
nature  of  the  thing,  for  the  owner  hath  as  absolute  a  ^wer  over  his  lease  as  over 
his  inheritance ;  and,  ergo,  where  no  perpetuity  is  introduced,  nor  any  -visible 
inconrenience  appears,  there  no  rule  of  law  is  broken.  And  the  reasons  to  support 
the  springing  trusts  of  a  term,  as  well  as  the  springing  uses  of  an  inheritance,  are 
these : 

FiTsl.  Because  many  men  hare  no  other  estates  but  what  do  consist  in  leases 
for  years,  and,  ergo,  it  were  not  only  hard,  but  very  absurd,  to  disable  the  owner 
of  such  an  estate  to  provide  for  the  contingencies  of  his  family,  especiallv  such  con- 
tingencies as  are  neither  foreign  nor  remote,  or  of  long  expectation,  but  within 
Tiew  and  prospect,  as  it  were,  and  so  will  quickly  be  at  an  end.  Such  a  contingency 
is  that  in  this  case,  cur.  the  death  of  one  man  before  another,  &c.  ;  and  put  the  case, 
the  lessee  for  years  being  to  marry  his  son,  assigns  his  term  to  A.,  in  trust,  for  himself, 
his  executors  and  administrators,  until  a  marriage  happen,  during  the  father's 
life,  then  in  trust  for  the  married  couple,  is  this  sprmging  trust  void  1  How 
[463]  many  settlements  will  that  defeat  1  So  a  springing  trust  good  in  that  case, 
why  not  in  this  too  ? 

Secondly.  The  limitation  to  ChaHes  is  upon  this  contingency  : — If  Thomas 
die  without  issue  male,  liTiug  Henry,  so  that  the  earldom  of  Arundell  descend  upon 
Henry,  which  was  a  common  and  natural  possibility.  Now  if  the  limitation  had 
Btopt  at  these  words,  "  If  Thomas  die  without  issue  male,"  it  could  but  have  been 
Toid  in  that  case ;  but  if  the  addition  of  these  other  words,  "  living  Henry,  so  that 
the  earldom  descend,"  have  not  mended  the  matter,  but  that  the  limitation  be  void 
Btill,  then  all  this  additional  clause  goes  for  nothing,  which  were  very  absurd. 

Thirdly.  Which  I  take  to  be  unanswerable,  and  which  I  ground  upon  some- 
thing that  fell  from  my  Lozd  Ghi^  Justice  Pemberton  ;  suppose  it  had  oeen  said, 
if  Thomas  die  without  issue,  living  Henry,  not  only  the  trust  to  Henry,  but  the  very 
lease  itself  for  200  years  should  cease,  and,  in  such  case,  a  new  term  should  be  created 
for  other  200  years,  to  vest  in  the  same  trustees  for  the  benefit  of  Charles,  in  tail, 
no  man  can  doubt  but  this  new  lease  would  have  been  good  ;  and  my  Lord  Chief 
Justice  Pemberton  confesses,  that  this  way  the  intention  of  the  Earl  of  Arundell 
might  have  taken  effect.  Then  I  would  be  glad  to  hear  a  tolerable  reason  why  may 
not  a  new  springing  trust  be  limited  upon  the  same  lease,  as  well  as  a  new  springing 
lease  upon  the  same  trust  1  Surely  to  deny  this  were  to  make  a  distinction  without 
a  difference  ;  nay,  I  will  be  bold  to  say,  that  a  new  springing  lease  is  the  harder  case 
of  the  two,  for  it  hath  a  direct  tendency  to  a  perpetuity,  if  such  a  practice  be  allowed, 
and  is  much  more  inctmvenient  than  a  new  springing  trust  upon  the  same  lease 
can  be. 

[464]  Fourthly,  No  reason  at  all  is  given  why  this  may  not  be  ;  but  that  the  law 
hath  so  mean  a  consideration  of  a  term  of  years,  which  is  but  a  chattel  interest,  it 
will  never  suffer  such  contingent  limitations  to  be  built  upon  it.  Now,  as  this  is  no 
reason  in  any  other  part  of  the  world,  so  it  is  a  reason  that  by  this  time  begins  to  be 
quite  exploded  out  of  Westminster  Hall,  and  most  certainly  can  never  take  place  in 
Chancery.  There  was  a  time  when  this  reason  did  so  far  prevail,  that  all  the  judges 
of  England  being  assembled  in  Chancery,  for  the  assistance  of  the  Lord  Chancellor 
fitcA,  declared  the  law  to  be,  that  if  a  lease  be  devised  to  A.  for  life,  and  if  A.  die, 
living  B.y  B.  to  have  the  residue  of  the  term,  this  remainder  is  void ;  for  in  the 
consideration  of  the  law  the  life  of  a  man  was  a  greater  estate  than  any  lease  for 
years,  though  A.  had  the  whole  term,  so  it  was  ruled,  6  Edtod.  6,  i^r,  74.  And 
the  same  opinion  held  current  in  other  cases,  until  10  Elie.  Dyer,  Til,  But  this 
being  a  reason  against  sense  and  nature,  it  was  impossible  for  the  world  to  be  long 
governed  by  it ;  and  ergo,  in  15  Eliz.  Dyer,  ;i28,  the  matter  began  to  be  a  quasre, 
and  in  19  Eliz.  Dyer,  358,  it  was  adjudged  the  remainder  was  good,  which  is  the 
same  case  with  Welden  and  Elkington's  case  in  the  Commentaries,  Plowden,  519. 
When  the  Chancery  saw  the  judges  of  the  common  law  begin  to  govern  themselves 
by  the  true  reason  of  the  thing,  and  not  by  the  vulgar  reason  of  the  books,  they 
took  a  course  to  fix  the  judges  in  this  opinion  ;  for  then  it  began  to  be  a  common  suit 
in  Chancery,  for  him  who  had  the  remainder  of  a  term  to  exhibit  his  bill  against 
the  devisee  for  life,  to  compel  him  to  put  in  security,  not  to  bar  the  remainder ; 
and  it  was  often  so  decreed,  26  Elis.  Price  v.  Jones  (Toth.  122);  and  again  by  my 
Lord  EUesmere,  6  Joe.,  Cole  t.  Moor,  Sir  Francis  Moor,  806,  PI.  1093.  At  last, 
to  prevent  a  Chancery  suit,  viz.  £466]  7  Jo,c.,  Matthew  Manning's  case  (8  Co.  94), 
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and  10  Jac,  Lampet's  case  (10  Co.  46),  the  judges  came  to  be  uniformly  agreed,  that 
the  remainder  waa  good  by  way  of  executory  devise,  and  that  the  devisee  for  life 
could  not  bar  it.  So  now,  at  last,  notwithstanding  the  exility  of  a  term,  and  the 
meanness  of  a  chattel  interest,  there  may  be  a  devise  of  it  for  life  with  executory 
remainders ;  but  it  is  true,  the  judges  did  not  wiselv  refuse  to  enlarge  this  rule  to 
executory  devises  in  tail,  with  remainders  over,  for  that  were  directly  a  perpetuity ; 
yet,  why  they  should  refuse  to  admit  of  &  devise  without  such  contingent  limitations 
or  trusts,  which  do  not  lead  to  a  perpetuity,  nor  are  attended  with  any  inconvenience, 
is  hard  to  understand,  nor  is  any  reason  given  but  Child  and  Bayly's  case.  (2  Bdle^ 
129;  Paim.  48,  333;  W.Jones,  15;  Cro.  Jac.  459.) 

Fifthly.  In  the  last  place,  ergo,  since  all  that  hath  been,  or  can  be,  materially 
objected,  is  reduced  to  the  single  and  naked  authority  of  Child  and  Bayly's  case, 
it  will  be  fit  to  see,  1  st.  What  Child  and  Bayly's  case  is ;  2d,  How  far  this  authority 
ought  to  sway  the  present  case.  1st.  If  that  case  were  as  it  is  reported  by  Serjeant 
Rdle,  then  it  is  nothing  at  all  to  this  question,  for  there  the  case  is  said  to  be  this  : 
A  term  of  seventy-six  years  was  devised  to  the  wife  for  life,  remainder  to  "William 
Heath,  the  son  ;  proviso,  if  "William  die  without  issue  during  the  term  (not  during 
the  life  of  Thomas\  Thomas  should  have  it ;  adjudged  a  void  remainder.  Of  this 
there  can  be  no  manner  of  doubt,  for  it  is  the  common  case  of  a  remainder  after  an 
entail  of  a  term,  and  a  direct  perpetuity,  and  the  case  hath  often  been  cited  to  this 
purpose,  and  generally  hath  been  taken  in  "Westminster  Hall  to  import  no  more, 
though  of  late  it  hath  been  more  narrowly  looked  into. 

[466]  2.  If  the  case  were  as  it  is  reported  by  Justice  J  ones ,  viz.  if  yfilliam,  die 
without  issue,  living  Thomas,  then  to  go  to  Thomas,  and  still  adjudged  a  void  re- 
mainder, then  it  is  a  direct  authority  in  the  very  point.  But  the  case  is  not  altogether 
as  Justice  Jones  hath  reported  it,  for  1  have  seen  a  copy  of  the  record  upon  this 
occasion ;  and  by  the  way,  there  Is  no  book  in  the  law  so  ill  corrected,  and  so  grossly 
misprinted,  as  Justice  Jones's  Reports.  3.  The  truest  report  of  this  case,  and  that 
which  comes  nearest  to  the  record,  ia  the  report  of  Justice  Crake,  and  with  him  agreea 
Serjeant  Rolle,  in  his  abridgment,  tit.  devise,  612,  and  three  the  case  was ;  a  term  of 
76  years  was  devised  unto  Dorothy,  the  wife,  for  life  ;  remainder  to  Williamy  and 
his  assigns,  for  all  the  residue  of  the  term,  proviso,  if  William  die  without  issue 
living  at  the  time  of  his  death,  that  Thomas  shall  have  it,  adjudged  the  remainder 
void. 

This  also  is  in  effect  the  present  question,  but  yet  it  must  be  observed,  that  the 
resolution  there  went  upon  several  reasons  which  are  not  to  be  found  in  this  case,  as, 
1.  William  having  the  term  to  him  and  his  assigns,  there  could  be  no  remainder 
of  it  to  Thomas,  of  which  word  assigns  Justice  Jones  takes  no  notice.  2.  Dorothy, 
the  devisee  for  life,  was  also  executrix,  and  she  did  assent,  and  grant  the  remainder 
to  William,  both  which  reasons  Serjeant  Rolle,  in  his  abrid^ent,  lays  hold  of. 

3.  William  might  have  assigned  his  interest,  and  then  his  assignee  must  have  held 
it  till  William  died  without  usue,  after  which  there  could  be  no  remainder. 

4.  William  might  have  had  issue,  and  that  issue  might  have  died  without  issue, 
living  William,  and  then  a  remainder  to  Thorns,  after  such  a  possibility,  was  foreign 
to  expect.  3.  The  record  goes  a  great  deal  farther,  and  says,  if  Thomas  die  without 
issue  living  at  his  death,  then  it  shall  go  over  to  daughters ;  which  was  a  plain 
aifectation  of  a  perpetuity,  by  [467]  multiplying  of  contingencies.  6.  It  appears 
by  the  record,  that  the  lease  for  76  years  was  made  1  and  2  Philip  and  Mary  ;  the 
father's  will  was  made  10  Eliz.  ;  the  grant  and  assignment  by  the  mother  and 
executrix  to  her  son  William  was  24  Eliz. ;  the  son  William  re-assigned  all  to  his 
mother  in  31  Eliz.,  and  died ;  the  mother  lived  till  1  Jac. ;  Thomas,  the  son,  never 
set  on  foot  his  pretence  to  the  remainder  till  14  Jac,  before  which  time  there  had 
been  six  several  assignments  to  purchasers,  and  the  last  purchaser  had  renewed 
with  the  Bishop  of  Worcester :  no  wonder  then  if,  after  so  long  an  acquiescence  by 
Thomas^  and  whrn.  there  were  but  a  very  few  years  to  come  of  that  lease  whereof 
Thomas  claimed  the  remainder,  the  judges  held  hard  upon  him,  and  chose  rather 
to  declare  Thomas's  remainder  void,  than  to  disturb  so  many  transactions  amongst 
purchasers. 

2.  But  now,  allowing  that  Child  and  Bayly's  case  were  as  full  an  authority  for 
the  Defendant  as  he  could  wish,  I  say,  then,  that  Child  and  Bayly's  case  stands 
alone,  and  that  it  was  never  so  resolved,  before  nor  sinoe.   Nay,  the  contrary  hath 
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been  resolved  since  ;  and  first,  the  case  of  Cotton  and  Heath,  14  Car.  1,  Rolle.  Devise 
G12  {Pollexfen,  26 ;  1  Eq.  Ca.  Ah.  191)  seems  contrary  to  it,  for  there  a  terra  was 
devised  to  A.  for  eighteen  years,  remainder  to  B.  for  life,  remainder  to  the  eldest 
issue  male  of  B.  for  life,  resolved  by  J<me$,  Croke,  and  BarHy,  that  this  second  con- 
tingent remainder  was  good,  because  this  second  contingency  lasted  no  longer 
than  during  one  life.  But  the  most  clear  and  direct  resolution  in  the  point,  was 
the  case  of  Wood  and  Sanders,  21  Car.  2,  in  this  Court,  July  1669.  (Pollexfen,  35  ; 
1  Ca.  in  Cha.  131.)  The  case  was  this.  The  trust  of  a  long  lease  vas  limited,  and 
declared  thus ;  to  the  father  for  sixty  years,  if  he  live  so  [468]  loiig>  then  to  the 
mother  for  60  years,  if  he  live  so  long,  then  to  John  and  his  exeoutora,  if  he  survive 
father  and  mother,  and  if  he  die  in  their  life,  having  issue,  to  their  issue,  but  if  he 
die  without  issue,  living  father  and  mother,  remainder  to  Edward,  in  tail,  remainder 
to  Nicholas,  in  tail ;  John  dies  without  issue,  living  father  and  mother,  resolved  the 
remainder  to  Edward  was  good,  for  though  the  whole  term  might  have  vested  in 
John  and  his  issue,  if  he  had  survived  father  and  mother,  yet,  that  contingency 
never  happening,  and  being  a  contingency  which  would  wear  out  in  a  little  time, 
the  remainder  was  good,  by  the  uniform  opinions  of  Lord  Bridgman,  Gustos,  Twisden 
and  Bainsford,  which  is  as  contrary  to  Child  and  Bayly*s  case  as  can  be  ;  so  that 
though  I  may  seem  to  be  singular  m  my  opinion  this  day,  yet  I  take  myself  to  be 
supported  in  the  reasons  I  go  upon  by  seven  great  men,  viz.  Lord  Coventry,  Jones, 
Crcmt  and  Barkly,  Lord  Bridgnutn,  Twisden  and  Bainsford.  Thus  we  see  the 
opinion  of  Sir  Orl.  Bridgman,  when  he  was  a  praotiser,  and  drew  this  deed,  con- 
tmued  with  him  when  he  was  custos,  and  to  judge  upon  oath  ;  and  it  is  due  to  the 
memory  of  this  great  man  to  acknowledge  him  a  person  very  eminent  both  for  learn- 
ing and  int^rity. 

It  hath  been  urged  at  the  bar.  Where  will  you  stop  if  you  do  not  stop  at  Child 
and  Bayly's  case  1  I  answer,  I  will  stop  everywhere  when  any  inconvenience 
appears,  no  where  before.  It  is  not  yet  resolved  what  are  the  utmost  bounds  of 
limiting  a  contingent  fee  upon  a  fee ;  and  it  is  not  necessary  to  declare  what  are  the 
utmost  bounds  to  the  springing  trust  of  a  term,  for  whensoever  the  bounds  of  reason 
or  convenience  are  exceeded,  the  law  will  quickly  be  known. 

I  have  done  with  the  l^al  reasons  of  this  case;  the  equitable  reasons  are  much 
stronger.  Ist.  It  was  prudent  to  take  care,  that  when  the  honor  descended  upon 
[4690^«nry*  a  little  better  support  should  be  provided  for  Charles,  the  next  brother. 
2d.  This  prudent  care  was  the  effect  of  a  deliberate  consultation  of  the  whole  family, 
after  advising  with  learned  counsel  upon  it.  3d.  Though  it  were  uncertain  whether 
Thomas  would  die,  living  Henry,  yet  it  was  nearly  certain,  that  whenever  Thomas 
did  die  he  would  die  without  issue ;  for  it  so  much  concerned  the  honor  of  the 
family  not  to  have  it  propagated  by  him,  that  care  was  taken  so  to  keep  him  that  he 
might  never  marry  till  he  was  recovered.  4.  It  is  a  very  hard  thing  for  a  son  to  tell 
his  father  that  the  provision  made  for  his  next  brother  is  void ;  and  it  is  yet  harder 
to  tell  him  so  in  Chancery,  especially  where  the  reasons  for  making  the  conveyance 
void  are  not  gross  and  apparent,  but  depend  upon  such  a  nicety  and  subtlety  of 
law,  as  will  justify  different  opinions. 

2.  The  last  retreat  of  the  Defendant  in  this  case  is,  to  the  common  recovery, 
by  which,  and  by  the  merger  of  the  term,  the  legal  estate  for  200  years  ia  barred 
and  gone.  This  point  is  not  worth  speaking  to,  for  whether  the  law  be  so  or  not, 
is  not  material,  because  the  trust  of  the  term,  if  well  limited  unto  Charles,  whatsoever 
hath  been  done  to  break  in  upon  this  trust  and  to  defeat  it,  by  them  who  had  notice 
of  the  trust,  and  were  privy  to  it,  though  it  be  never  so  good  in  law,  yet  it  ought  to  be 
set  aside  in  equity  ;  and  in  this  we  all  agree  in  opinion.  Now,  in  this  case  neither  the 
Duke  nor  Mr.  Harriot  could  be  ignorant  of  the  trust  Hmited  to  Charles ;  and  if 
Thomas  Duke  of  Norfolk  were  dead  in  October  1774,  or  before  the  Marquess  Dorchester 
assigned  to  Marriot,  or  Harriot  to  the  Defendant,  and  before  the  recovery  suffered, 
then  they  must  needs  know  that  the  trust  was  actually  attached  and  vested  in 
Charles  at  that  very  time  when  they  went  about  to  defeat  it.  And  if  an  heir  will 
either  enter  upon  the  trustees,  or  procure  the  truB-[470}-t^  to  release  in  breach  of 
trust,  he  himself  is  bound  to  make  good  the  trust ;  nay,  the  land  stands  charfced 
with  the  trust  in  the  hands  of  the  heir,  and  he  alone  may  be  sued  without  making 
the  trustees  parties,  as  was  twice  resolved  by  my  Lord  Bridgeman  Custos  ;  once  in 
M.  22,  Car.  2,  Anno  1690,  in  the  case  between  Spencer  and  the  Earl  of  Thom^d  ; 
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and  again  in  the  same  term  in  another  case  between  Jackson  and  Jadaon.  But 
here  the  heir,  and  Marriot  the  trustee,  are  both  Defendants.  Wherefore  there 

ought  to  be  a  decree  for  the  Plaintiff  ;  1.  For  his  quiet  enjoyment  during  the  residue 
of  the  200  years.  2.  For  an  account  of  the  profits  since  the  death  of  Thomas. 
3.  The  Duke  and  Marriot  both  to  be  responsible  to  the  Plaintiff.  Nevertheless,  I  have 
so  great  a  respect  for  the  contrary  opinions  of  the  three  chief  justices,  that  I  will  not 
presently  suffer  this  decree  to  pass,  but  will  suspend  my  opinion  for  some  time ; 
and,  po&sibly,  considering  how  many  assurances  may  be  shaken,  and  how  many 
noble  families  may  be  concerned  in  the  consequences,  if  such  kind  of  settlements  be 
overthrown,  it  may  be  fit,  at  last,  to  adjourn  this  case  into  Parliament  for  difficulty. 
But  of  this  I  declare  nothing  at  present.  (Lord  Nottingham's  final  judgment,  ol 
which  his  Lordship's  MSS.  contain  no  note,  may  be  found  in  3  Ca.  in  Cha,  47.) 

*  "  But  if  it  had  been  said,  and  if  he  die  without  heir  living  B.,  to  .S.  in  fee, 
this  would  not  prevent  the  escheat,  per  North ;  fortasse  case  stands  upon  a  different 
reason,  tamen qucsre,  guta  videtur  mihi eadem  ratio et  eadem  Ux* 

In  tbe  Matter  of  the  Masters.  Governors,  and  Trustees  of  the  Bedford  Charitt. 

July  31,  Aug.  7,  15,  1818;  May  1,  4,  8, 11,  Aug.  23,  1819. 

[S.  C.  Amb.  228 ;  Dick.  258.  See  Loscombe  v.  WvrUringham,  1850, 13  Beav,  89,  n., 
and  cases  tbere  collected.  As  to  Jewish  rights  in  Onarities,  see  Mill's  Trust, 
1860.  28  Beav.  39.  See  also  Beligious  Disabilities  Belief  Act,  1846  (9  &  10 
Vict.  c.  69).] 

Jews  are  not  entitled  to  the  benefit  of  the  Bedford  charity.    Whether  that  question 
could  be  decided  on  a  petition  presented  under  the  statute  52  Geo.  3,  c.  101.  Qucsre. 

The  petition  of  Joseph  Lyon,  of  the  town  of  Bedford,  in  the  county  of  Bedford, 
Sheba  Lyon  his  daughter,  Michael  J oseph,  of  the  same  place,  Samuel  Samuel,  J osejA 
Cohen,  Isaac  Lyon  Goldsmid,  Isaac  Selig  and  Alexander  Levi,  of  the  city  of  London, 
Esqrs.,  five  of  the  [471]  elders  of  the  congregation  of  the  Dutch  ftnd  German  Jews 
assembling  at  the  Great  Synagc^e  in  Duke's  Place,  and  Levi  Salomons,  Moses  Levi 
Newton,  Meyer  Salomons,  Baph^l  Rajhael,  and  Michael  Abraham  Levy,  of  the  dty 
of  l^dout  Esqs.,  five  of  the  elders  of  the  congregation  of  the  Dutch  and  German 
Jews  assembling  at  the  New  Synagogue  in  LeadenhaU  Street,  stated.  That  his  late 
Majesty  King  Edward  the  Sixth,  by  his  letters  patent,  under  the  Great  Seal  of 
England,  bearing  date  the  16th  day  of  August,  in  the  sixth  year  of  his  reign,  on 
the  petition  of  the  mayor,  bailiSs,  burgesses  and  commonalty  of  the  town  of  Bedford, 
to  him  made  for  the  erecting  and  establishing  a  free  and  perpetual  school  there,  for 
the  education  and  instruction  of  children  and  youth,  did  grant  and  give  licence  for 
him,  his  heirs  and  successors,  to  the  mayor,  bailifEs,  burgesses,  and  commonalty  of 
the  town  of  Bedford,  and  their  successors,  that  they  or  their  successors,  might  and 
should  make,  erect,  ground,  and  establish  a  free  and  perpetual  school  in  the  town  of 
Bedford,  for  the  education,  institution,  and  instruction  of  children  and  youth  in 
grammar  and  good  manners,  to  endure  for  ever  after,  the  school  to  be  of  one  master 
and  one  usher ;  and  the  wardens  and  fellows  of  New  College  in  Oxford  were  thereby 
constituted  visitors  of  the  grammar-school,  and  nominators  and  admitters  of  the 
masters  and  usher,  with  power  to  remove  them  for  just  causes,  and  to  appoiot 
others  to  act  in  either  station  ;  and  to  the  end  that  the  intent  of  the  mayor,  bailiffa, 
&c.,  should  take  better  effect,  his  said  majraty,  by  the  said  letters  patent,  did  grant 
and  give  licence  for  him,  his  heirs,  and  successors,  to  the  mayor,  bailiffs,  &c.,  that  they 
or  their  successors  might  have,  enjoy,  and  receive  the  lordships,  manors,  and  tene- 
ments, &c.,  and  other  possessions  whatsoever,  to  the  yearly  value  of  £40  above 
charges  and  reprises,  of  the  gift,  grant,  legacy,  demise,  or  assignment  of  any  person 
or  persons  whatsoever,  though  the  [47^  same  lordships,  manors,  &c.,  were  holden 
of  the  king  in  capite,  or  otherwise,  mediately  or  immediately,  or  of  any  other  person 
or  persons,  to  have  and  to  hold  to  the  same  mayor,  bailiffs,  &c.,  and  their  successors, 
in  and  to  the  suatentation  of  the  master  and  usher,  and  for  the  continuance  of  the 
school  for  ever,  for  the  marriage  of  poor  maids  of  the  town,  and  for  poor  children 
there  to  be  nourished  and  informed,  and  also  of  the  surplusage  coming  or  remaining 
of  the  premises,  to  distribute  in  alms  to  the  poor  of  the  town  for  the  time  being.(l} 
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[473]  The  petition  farther  stated,  that  fay  indenture,  dated  the  22d  of  AprU 
in  the  8th  year  of  the  reign  of  Elizabeths  [4740  made  between  the  mayor,  bailifb, 
&c.,  of  the  town  of  Bedford  of  the  one  ^rt,  and  Sir  WiUiam  Harper,  Knt.  [476]  and 
alderman  of  the  city  of  London^  and  Dame  Alice  his  wife  of  the  other  part,  after 
reciting  the  letters  patent,  it  is  witnessed,  that  the  mayor,  bailiffs,  &c.,  for  and  towards 
the  erection  of  the  school,  to  have  continuance,  according  to  the  form  and  effect  of 
the  letters  patent,  did  thereby  erect,  make,  found  and  establish,  a  free  and  perpetual 
school,  witnin  the  town  of  Bedford,  in  a  messuage  there  commonly  called  the  Free 
School  House,  which  Sir  William  Harper  of  late  built ;  the  same  school  to  be  of 
one  master  and  one  usher,  for  ever  to  continue ;  and  the  mayor,  bailifis,  &c.,  then 
elected  and  admitted  into  the  office  of  master  of  the  school,  E.  G.,  and  into  the  office 
of  usher  R.  E. ;  and  Sir  WUliam  Harper  and  Dame  Alice  for  the  better  maintenance 
of  the  school  did  grant  enfeofi  and  assure,  unto  the  m^or,  bailiffs,  &c.,  the  messuage 
of  Sir  WiUiam  Harper,  commonly  called  the  School  House,  &c. ;  and  also  thirteen 
acres  of  meadow  therein  described ;  to  hold  the  same  to  the  mayor,  bailiffs,  &c., 
and  their  successors,  for  the  sustentation  of  the  master  and  usher  of  the  school, 
from  time  to  time,  for  the  continuance  of  the  school  for  ever,  for  the  marriage  of 
poor  maids  of  the  town,  and  for  poor  children  there  to  be  nourished  and  informed, 
according  to  the  form  of  the  letters  patent ;  and  the  mayor,  bailiffs,  &c.,  covenanted 
and  granted  for  them  and  their  successors,  to,  and  with  Sir  WiJ,liam  Harpur  and 
Dame  Alice,  their  heirs,  executors,  &c.,  that  the  mayor,  &c.,  and  their  [476]  suc- 
cessors, would  employ  and  bestow  all  such  rents,  &c.,  as  they  should  or  might  lawfully 
receive,  or  raise  by  reason  of  the  thirteen  acres  of  meadow,  to  the  uses  and  purposes 
expressed  in  the  letters  patent. 

The  petition  proceeded  to  state,  that  by  an  act  of  parliament  paraed  in  the  33d  year 
of  George  III.,  intitled,  "  An  act  for  repealing  an  act  made  in  the  4th  ^ear  of  the 
reign  at  His  present  Majesty,  intitled,  *  An  act  for  enlarging  the  charitable  uses, 
extending  the  objects,  and  regulating  the  application  of  the  rents  and  profits  of  the 
estates  given  by  Sir  WUliam  Harpur,  Knt.,  and  dame  Alice,  his  wife,  for  the  benefit 
of  the  poor  and  other  objects  of  charity  of  the  town  of  Bedford,'  and  for  the  better 
management  of  the  said  estates,  and  the  rente  and  profits  thereof ; "  after  reciting 
the  letters  patent,  and  the  indenture  and  the  act  of  the  4th  of  George  III.  ;  and 
further  reciting,  that  it  was  found  by  experience  that  the  directions  given  in  the 
last-mentioned  act,  and  the  schedule  thereto,  for  the  application  of  the  rents  and 
profits  of  the  trust  estate  and  premises,  were  in  some  instances  very  improper,  and 
occasioned  many  inconveniences  to  the  inhabitants  of  the  town  of  Bedford,  and 
that  the  premises  might  be  managed,  and  the  rents  uid  profits  thereof  applied  in  a 
manner  much  more  advantageous  for  the  objects  of  the  charity,  the  recited  act, 
and  the  schedule  thereto  annexed,  and  all  the  rules,  orders,  and  directions  therein 
mentioned,  made  or  prescribed,  were  repealed,  and  declared  absolutely  void  :  And 
it  was  enacted,  that  the  Lord-Lieutenant,  and  representatives  in  Parliament  for  the 
time  being,  of  the  county  of  Bedford,  the  mayor,  recorder,  aldermen,  common 
council,  bailies,  chamberlains  and  representatives  in  parliament,  for  the  time  being, 
uf  the  town  of  Bedford,  the  master  and  usher  of  the  grammar  school  for  the  time 
being,  and  eighteen  inhabitants  of  the  town,  who  should  be  chosen  in  the  [477]  manner 
thereinafter  mentioned,  and  their  respective  successors  to  be  chosen  in  like  manner, 
should  be,  and  were  thereby  accordingly  declared,  for  ever  thereafter,  trustees  of 
the  several  estates  and  premises  belonging  to  the  charity ;  and  should  let,  demise, 
and  manage  the  same,  and  apply  the  rents,  issues,  and  profits  thereof,  in  such 
manner  as  by  the  rules,  orders,  and  directions  in  the  schedule  thereunto  annexed, 
was  directed ;  and  after  providing  for  the  appointment  and  election  of  new  trustees 
from  time  to  time,  and  tor  the  regulation  of  their  conduct,  it  was  enacted,  that  the 
trustees  of  the  charity  for  the  time  being  should  be  called  by  the  name  of  "  The 
Masters,  Governors,  and  Trustees,  of  the  Bedford  Charity,"  and  should  use  a  common 
seal,  &c.,  and  by  such  name  sue  and  be  sued,  &c.,  and  should  and  might  purchase, 
take,  hold,  and  enjoy,  any  lands,  tenements,  or  hereditaments,  which  should  be 
wanted,  for  erecting  thereon  any  buildings  proper  and  necessary  for  the  use  of  the 
charity,  without  any  license  or  writ  of  ad  quod  damnum,  and  the  statute  of  mortmain, 
or  any  other  statute  or  law  to  the  contrary,  notwithstanding  ;  and  it  was  further 
enacted,  that  in  case  any  trustee  or  trustees  should,  either  while  continuing,  or  after 
ceasing,  to  be  a  trustee  or  trustees,  misconduct  himself  or  themselves  in  the  applico- 
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tion  of  the  rents  and  profits  of  the  charity  estates,  or  in  the  manai^ement  of  the  same, 
or  in  not  duly  accounting  for  what  should  come  to  his  or  their  hands,  or  in  the 
execution  of  any  of  the  trusts  and  authorities  Tested  or  to  become  vested  in  him  or 
them,  by  virtue  of  the  act,  or  should  misdemean  himself  or  themselves  in  any  manner 
whatsoever  relating  to  the  charity,  or  the  estate  thereof,  it  should  be  lawful  for  Hii 
Majesty's  Attorney-General,  and  also  any  person  or  persons  whomsoever,  with  the 
consent  of  His  Majesty's  Attorney-General,  to  prefer  a  petition  or  petitions  from  time 
to  time,  as  occasion  [478]  might  require,  to  the  Lord  Chancellor  of  Great  Britain, 
or  the  Lord  Keeper,  or  the  Lords  Commissioners  of  the  Great  Seal  of  Great  Britain, 
against  any  such  trustee  or  trustees,  either  while  continuing  or  after  ceasing  to  be, 
such  trustee  or  trustees,  and  with  or  without  making  all  or  any  of  the  other  trustees 
for  the  time  being,  or  any  other  person  or  persons  who  had  been  a  trustee  or  trustees, 
parties  thereto,  if  the  Attorney-General,  or  such  person  or  persons  should  so  think 
fit ;  and  the  Lord  Chancellor,  or  Lord  Keeper,  or  Lords  Gommissioners  were  author- 
ised and  directed,  to  cause  the  same  to  be  heard  in  a  summary  way,  and  shouUl  have 
full  power  to  direct  such  person  or  persons  against  whom  such  petition  or  petitions 
should  be  preferred,  to  be  examined  in  such  manner  as  should  be  thought  fit;  for 
the  discovery  of  the  truth  of  the  matter  alleged  against  them  in  such  petition  or 
petitions ;  and  such  order  or  orders  as  the  Court  of  Chancery  should  think  fit  to 
make  therein,  or  upon  hearing  thereof,  should  be  observed  and  obeyed  by  such 
person  or  persons  against  whom  such  petition  or  petitions  should  be  preferred,  and 
be  final  and  conclusive  to  all  persons  whomsoever;  and  the  same  should  and  might 
be  enforced  by  such  process  as  any  other  order  or  orders  of  the  said  Court ;  and  the 
costs  and  expenses  to  be  incurred  by  every  such  petition  or  application,  should  be 
paid  in  such  manner,  by  such  parties,  and  out  of  such  fund,  as  the  Court  should 
direct,  provided  that  any  thing  therein  contained  notwithstanding,  the  trustees 
ax)pDinted,  or  to  be  appointed,  under  that  act,  their  heirs,  executors,  or  adminis- 
trators, should  also  be  liable  to  be  sued  b^  action,  bill,  information,  or  otherwise, 
as  any  other  trustee  or  trustees  for  charitable  purposes  were  liable  to  be  sued  in 
law  or  equity. 

The  petition  then  stated,  that  by  the  schedule  to  which  the  act  referred,  it  was 
provided,  among  [479]  other  things,  that  (the  eleventh  article)  there  should  be 
applied  and  distributed  yearly,  out  of  the  rents  and  profits  of  the  charity  estate,  the 
sum  of  £800  for  the  marriage  portions  of  forty  poor  maids  of  the  town  of  Bedford,  of 
good  fame  and  reputation,  m  equal  shares,  at  the  times  and  in  the  manner 
thereinafter  directed ;  and  for  that  purpose  the  trustees  of  the  charity  should,  four 
times  in  every  ^ear,  give  three  weeks'  public  notice  in  the  town  of  Bedford,  that  they 
intend  to  meet  in  the  town-hall,  to  consider  <^  poor  maidens  to  whom  (portions  shoald 
be  given  on  their  respective  marriages ;  and  all  poor  maidens  resident  in  the  town  of 
Bedford,  and  being  of  the  age  of  sixteen  years  or  upwards,  and  under  the  age  of  fifty 
years,  and  desirous  of  being  candidates  for  such  portions,  whose  fathers,  not  being 
certificated  persons  from  parishes  out  of  the  town  of  Bedford,  should  either  have  been 
oeciipiera  of  one  or  more  house  or  houses  in  the  town  for  the  space  of  ten  years 
next  preceding  their  becoming  candidates,  or  should  have  been  born  in  the  town,  and 
have  been  occupiers  of  one  or  more  house  or  houses  therein  for  the  space  of  three 
years  next  preceding  their  becoming  candidates,  should  be  at  liberty  to  send  to  tbe 
mayor  of  the  town,  or  to  the  churchwardens  of  the  parish  wherein  they  should 
respectively  reside,  an  account  in  writing  of  their  Christian  and  surnames,  their  ages, 
the  places  of  their  births,  and  the  names  of  their  parents  ;  and  that  all  such  poor 
maidens,  not  being  of  bad  fame  and  reputation,  who  should  have  given  in  such 
account,  one  week  at  least  before  the  several  times  after-mentumed,  should  be  per- 
mitted, to  draw  lots  on  the  Monday  next  after  Easter  day,  on  the  second  Mondav  alter 
Midsummer  day,  on  the  second  Monday  after  Michaelmas  day,  and  on  the  Monday 
next  after  Christmas  day,  in  every  year,  for  ten  sums  of  £20  each,  [480]  on  every  oi 
such  days,  and  that  each  of  the  ten  poor  maidens,  quaHfied  as  aforesaid,  who  should 
draw  the  ten  beneficial  lots  on  each  of  the  said  several  days,  should  be  entitled  to 
receive,  upon  the  day  of  her  marriage,  £20  for  her  portion,  provided  she  should  marry 
within  two  calendar  months  from  the  time  of  drawing  such  beneficial  lot,  and 
provided  she  should  not  marry  a  vagrant  or  other  person  of  bad  fame  or  reputation ; 
That  (the  fifteenth  article)  the  house,  or  hospital,  which  had  been  already  erected 
for  the  habitation  of  poor  boys  and  girls,  born  and  resident  within  the  town  tn  Bedford, 
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who  were  proper  objects  of  charity,  together  with  the  offices  and  outbuildings  sliould, 
from  time  to  time,  be  upheld,  maintained,  and  kept  in  good  and  sufficient  order  and 
repair ;  and  that  so  many  of  such  poor  boys  and  girls  should  be  taken  into  the  said 
house,  monthly,  or  oftener,  as  the  trustees  for  the  time  being,  assembled  at  any 
gfinera}  meeting,  or  the  major  part  of  them  so  assembled,  should,  from  time  to  time, 
think  proper  ;  which  boys  and  girls  should  be  provided  with  such  proper  and  suitable 
noiirishment,  bedding,  clothes,  linen,  and  other  necessaries,  and  with  proper  nurses 
and  other  assistants  to  take  care  of  them,  until  they  were  of  a  proper  age  to  be  put 
out  to  trade,  agriculture,  or  other  business,  in  the  manner  thereinafter  mentioned  ; 
and  in  the  mean  time  should  be  employed  in  framing,  knitting,  and  spinning  wool, 
or  in  any  other  branch  of  manufacture,  in  such  manner  as  the  trustees  assembled, 
&c.,  should,  from  time  to  time,  order  and  appoint ;  and  that  the  expenses  of  kequng 
the  house,  &c.,  in  repair,  and  the  wages  of  nurses  and  other  persons  necessary  and 
proper  to  be  employed  for  the  purposes  mentioned  in  the  order ;  and  also  the  expemee 
of  laying  in  provisions,  furniture,  clothes,  linen,  and  [481]  other  necessaries  ;  and  of 
providing  wool  and  other  commodities  for  keeping  the  boys  and  girls  to  work,  should 
be  regulated  and  paid  out  of  the  rents,  &c.,  oi  the  charity  estate,  in  such  manner  os 
the  trustees  assembled,  &c.,  should  direct,  so  as  the  same  did  not  exceed  the  yearly  sum 
of  £300,  exclusive  of  taxes  and  expenses  of  repairs,  and  that  there  should  be  at  least 
twenty-six  children  in  the  hospital  :  That  (the  sixteenth  article)  the  sum  of  £700, 
further  part  of  the  rents,  &c.,  of  the  charity  estate,  should,  yearly,  by  two  half  yearly 
sunos  <rf  £350,  be  applied  in  placing  out  twenty  poor  children  apprentices  every  half 
year,  vix.  fifteen  Iwys,  not  being  under  the  age  of  thirteen  nor  above  the  age  of 
fifteen  years,  and  five  girls,  not  being  under  the  age  of  twelve  nor  above  the  age  of 
fifteen  years,  whose  respective  fathers  not  being  certificated  persons  from  parishes  out 
of  the  town  of  Bedford,  should  either  have  actually  been  occupiers  of  one  or  more 
house  or  houses  in  that  town,  for  the  space  of  ten  years  next  preceding  their  children 
being  so  apprenticed,  or  have  been  born  in  the  town,  and  been  occupiers  of  one  or 
more  house  or  houses  therein  for  the  space  of  three  years  then  next  preceding ; 
and  that  all  such  poor  boys  and  girls  respectively  qualified,  whose  names  should 
have  been  given  in  either  to  the  mayor  of  the  town,  or  to  the  churchwardens  for  the 
time  being  of  the  parish  in  which  their  fathers  should  respectively  reside,  one 
calendar  month  before  the  respective  times  oi  drawing  lots  after-mentioned,  should 
be  permitted  to  draw  lots  on  the  second  Tuesday  after  Michaelmas  day,  and  the 
second  Tuesday  after  Lady  day  in  every  year  ;  and  that  the  sum  of  £20  should  be 
paid,  as  the  apprentice  fee,  with  each  of  the  fifteen  boys,  and  £10,  as  the  apprentice 
fee,  with  each  of  the  five  girls,  who  should  draw  the  beneficial  lots,  upon  theu:  being 
respectively  placed  out  ap-[482]-preutices,  within  the  space  of  two  calendar  months 
after  they  should  have  drawn  such  beneficial  lots,  to  masters  and  mistresses  of  good 
character  and  responsibility,  to  he  approved  by  the  trustees  assembled,  &c. ;  and  that 
the  boys  should  be  bound  for  the  space  of  seven  years,  and  the  girls  for  the  space 
of  five  years  ;  and  that  the  girls  should  be  apprenticed  to  such  trades  or  occupations 
only  as  women  usually  follow  (lace  making  only  excepted) ;  and  if,  upon  aiw  of  the 
days  appointed  for  drawing  lots,  the  full  number  of  fifteen  boys,  qualified  as  aforesaid, 
should  not  become  candidates,  an  additional  number  of  beneficial  lots  should  be 
drawn  for  by  the  girls  who  should  offer  themselves  as  candidates,  so  that  twenty 
beneficial  lota  might  be  drawn  for  every  half  year :  That  (the  seventeenth  article),  in 
case  ai^  of  the  poor  chUdren  who  should  draw  beneficul  lots,  should  die,  or  be 
otherwise  disposed  of,  or  not  be  put  out  apprentices  within  six  calendar  months  from 
the  time  ci  drawing  (unless  the  same  should  happen  by  default  of  the  trustees,  or  be 
prevented  by  some  inevitable  accident),  the  money  intended  for  such  child  or  children 
should  be  drawn  for  again  at  some  of  the  subsequent  days  appointed  for  drawing 
lots,  and  be  applied  for  the  benefit  of  such  child  or  children  as  should  become  entitled 
thereto  by  the  drawing  a  beneficial  lot :  That  (the  eighteenth  article)  such  of  the 
poor  boys  qualified  as  aforesaid  who  should,  upon  any  of  the  days  mentioned  in  the 
sixteenth  order,  have  drawn  the  unsuccessful  lots,  should  have  the  preference  at  the 
next  succeeding  day  or  days  appointed  for  drawing  lots  for  the  apprenticing  money, 
and  should  be  entitled  to  the  sum  of  £20,  to  be  paid  upon  their  be)ng  respectively  put 
out  apprentice,  in  preference  to  those  boys  who  should  afterwards  apply :  That  (the 
nineteenth  uticle)  every  boy  and  girl  so  put  out  apprentice,  who  should  actually 
serve  [483]  the  full  term  of  apprenticeship,  and  in  all  respects  comply  with  the  tenor 
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of  the  indentures  of  apprenticeship,  should,  on  producing  to  the  trustees  of  the  charity 
assembled,  &c.,  within  three  calendar  mouths  after  the  eviration  of  their  respective 
apprenticeships,  a  certificate,  signed  by  their  respective  masters  or  mistresses,  and  by 
the  minister  and  churchwuxlens  of  the  parish  where  they  should  have  respectively 
served  their  apprenticeship,  testifying  such  actual  service  and  compliance  with  the 
tenor  of  their  indentures,  as  well  as  their  good  morals  and  behaviour  respectively, 
or  on  producing  such  other  proof  thereof  as  the  trustees,  so  assembled,  should  require, 
but  not  otherwise,  be  entitled  to  receive  such  sum  of  money,  not  exceeding  £20,  nor 
less  than  £10  each,  as  the  trustees,  so  assembled,  should  judge  proper  and  expedient ; 
and  such  trustees  should  direct  the  payment  thereof  accordingly. 

The  petition  proceeded  to  state,  that  the  petitioner,  Joseph  Lyon,  was  of  the  Jewish 
persuasion,  and  had  constantly  been,  for  the  space  of  twenty-one  years  last  past, 
and  was  then,  the  occupier  of  a  house  in  the  parish  oi  St.  Cuthbert,  in  the  town  of 
Bedford  ;  and  that,  on  tne  second  Tuesday  after  Michaelmas  day  1816,  the  petitioner 
Shma  Lyon,  one  of  his  daughters,  being  then  between  twelve  and  fifteen  years  <rf  age, 
viz.  at  the  &sfi  of  fourteen  years  and  four  months,  and  being  duly  qualified  according 
to  the  act  of  Parliament,  and  her  name  having  been  given  in  in  the  usual  form  one 
calendar  month  before  the  time  of  drawing  lots,  as  directed  by  the  act,  presented 
herself  to  the  masters,  governors,  and  trustees  of  the  Bedford  charity,  as  a  candidate 
to  draw  a  lot  for  the  apprentice  fee  to  be  paid  to  girls  ;  That  the  masters,  &c.,  then 
refused  to  permit  Sheba  Lyon  to  draw  a  lot,  alleging  as  a  reason  for  such  refusal  that 
[484]  the  petitioner  Joseph  Lyon  was  of  the  Jewish  persuasion  :  That  since  that 
refusal,  the  Masters,  &c.,  had  come  to  a  resolution  or  agreement,  not  to  permit  any 
persons  of  the  Jewish  persuasion,  whatever  in  other  respects  may  be  theur  qualifica- 
tions under  the  terms  of  the  act  of  parliament,  or  the  children  of  such  persons,  to 
partake  (rf  any  benefit  under  the  Bedford  Charity  :  That  Samuel  I^m,  the  son  of  the 
petitioner  Joseph  Lyon,  was  many  years  since  admitted  into  the  Free  Scho<rf  ol  the 
Bedford  Charity,  and  about  six  yeara  since,  was  permitted  to  draw  lots  for  the 
apprentice  fee  to  be  given  to  boys,  but  did  not  draw  a  beneficial  lot ;  in  consequence 
whereof,  at  the  next  succeeding  day  appointed  for  drawing  for  the  apprenticing 
money,  being  entitled  under  the  act  of  parliament  to  a  preference,  he  received  the 
apprentice  fee  from  the  trustees  :  And  that  about  two  years  since,  Elizabeth  Lyon, 
the  eldest  daughter  of  the  petitioner  Joseph  I^on,  was  permitted  to  draw  lots  for  the 
apprentice  fee  to  be  given  to  girls,  and  drew  a  beneficial  lot,  and  was  bound  apprentice 
accordingly. 

The  petition  farther  stated,  that  the  petitioner,  Michael  Joseph,  was  of  the 
Jewish  persuasion,  and  had  constantly  been  for  thirty  years  past,  and  was  then  the 
occupier  of  a  house  in  the  parish  of  St.  Pavlt  in  the  town  of  Bedford^  and  that  Joseph 
Joseph  and  Naihamid  Joseph,  his  two  sons,  were  admitted  to  the  free  school  of  the 
chanty,  from  their  respective  ages  of  eight  years,  until  they  respectively  drew  lots  for, 
and  received,  the  apprentice  fee  to  be  given  to  bovs,  and  were  both  bound  apprentice 
to  the  petitioner  Michael  Joseph,  in  his  trade  oi  a  silversmith,  by  the  Masters,  &c., 
of  the  charity,  and  the  eldest  son  was  bound  apprentice  at  Michaelmas  1810,  and 
having  served  his  apprenticeship,  and  produced  a  certificate  pursuant  to  the  direc- 
tions of  the  [485]  ^ct,  received  the  sum  of  £10  from  the  Masters,  &c.,  at  the  meeting 
hold  on  the  second  Tuesday  after  Michaelmas  1817  ;  that  the  three  eldest  daughters 
of  the  |>6titioner  Michael  Joseph,  were  respectively  admitted  to  draw  lots  for  the 
apprentice  fee  to  be  given  to  girls,  but  did  not  draw  beneficial  lots,  and  that  at  the 
times  of  their  respective  marriages,  they  received  the  marriage  portions  to  be  given 
to  poor  maids ;  and  the  fourth  daughter  of  the  petitioner  Michad  Joseph  received 
botn  an  apprentice  fee  and  marriage  portion  ;  that  the  petitioners  had  made  apptica- 
tion  to  the  masters,  governors,  and  trustees  of  the  Bedford  charity,  to  admit  the 
petitioner  Shdta  Lyon  to  draw  lots  for  the  apprentice  fee  to  be  given  to  girls,  and  to 
permit  persons  of  the  Jewish  persuasion,  poor  inhabitants  of  the  town  of  Bedford, 
duly  qualified  in  other  respects,  and  their  children,  to  partake  of  the  benefit  of  the 
Bedford  charity,  and  that  John  V^ing,  the  mayor  of  the  town  of  Bedford,  in  answer 
to  an  application  made  to  him  for  such  purposes  by  the  petitioner  Isaac  Lyon  Gold- 
smiih,  wrote  a  letter  to  the  last-named]  petitioner,  dated  the  6th  of  January  1818, 
informing  him,  that  although  the  chiMren  of  the  petitioner  Michad  Joseph  had  been 
allowed  the  benefit  of  the  charity  without  objection,  yet  the  trustees  finding  the 
number  of  Jews  increasing  in  Bedford,  entertained  considerable  doubts  whether  such 
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penons  vere  objects  of  the  charity,  and  that  they  had  been  advised  to  refuse,  and  had 
refused,  to  admit  Jews  to  participate  in  the  benefit  of  the  charity,  leaving  it  to  the 

gBTSons  so  refused,  if  they  should  think  proper,  to  bring  the  matter  before  the  Lord 

The  petition,  then  stating  the  act  of  the  52d  year  of  George  3  (c.  101),  entitled, 
an  act  to  provide  a  8um-{486l-iiui7  remedy  in  case  of  abuses  of  trusts  created  for 
charitable  purposes,  and  that  by  virtue  of  the  said  acts  of  Parliament,  or  one  of  them, 
the  petitioners  wer«  entitled  to  relief  in  the  premises,  prayed  that  it  might  be  declared 
that  the  poor  inhabitants  of  the  town  of  Bedford  in  other  respects  duly  qualified,  are 
entitled  to  the  benefit  of  the  Bedford  charity  for  themselves  and  their  children, 
whether  they  are  J ews  or  Christians,  and  that  the  masters,  governors,  and  trustees  of 
the  Bedford  charity  might  be  ordered  to  permit  Sheha  Lyon  to  draw  lots  for  the 
apprentice  fee  to  be  paid  to  girls,  in  pursuance  of  the  act  of  parliament,  and  in  case 
she  should  draw  a  beneficiaTlot,  that  the  masters,  &c.,  might  be  ordered  to  pay  the 
apprentice  fee  to  her. 

July  31.  Bit  Samuel  Romiliy,  Mr.  Bell,  and  Mr.  Heald,  in  support  of  the  petition. 
This  petition  is  presented  by  persons  immediately  interested  in  the  charity,  and  by 
other  respectable  individuals,  not  interested,  who  consider  it  their  duty  to  support 
theclums  of  those  of  their  persuasion  to  benefits  which,  after  having  been  fongen  joyed, 
are  recently  denied  to  them.  It  is  clear  that  Jews  may  be  objects  of  this  charity. 
The  clause  requiring  attendance  at  some  place  of  religious  worship  every  Sunday 
(2  Stoans.  501),  is  indeed  not  literally  applicable  to  Jews,  but  it  implies  an  intention 
not  to  confine  the  charity  to  persouB  of  the  established  religion  ;  the  design  was,  to 
require  some  form  of  reli^on  ;  and  the  Court  will  not,  from  that  single  clauBe,  which 
certunly  comprehends  [487]  Roman  Catholics,  infer  the  exclusion  of  Jews.  The 
expression  in  the  eleventh  rule,  "  Christian  name,"  was  designed  merely  to  secure  a 
statement  of  the  presnOTnm,  though  not  imposed  with  the  ceremony  of  baptism.  The 
certificate  required  from  apprentices  concerns  moral  conduct  only,  not  religious 
ceremonies. 

The  apprehensionB  entertained  by  the  trustees  of  ui  undue  accession  to  the 
numbers  of  foreign  Jewish  inhabitants  of  Bedford,  if  well  founded,  may  be  better 
removed  by  an  extension  of  the  term  of  ten  years*  residence,  at  present  required  in 
inhabitant  householders,  to  qualify  their  chilaren  as  objects  of  the  charity,  than  by  a 
regulation  affecting  reli^on.  No  sufficient  reason  is  assigned  to  justify  the  trustees 
in  establishing  a  distinction  to  the  disadvantage  of  persons  conscientiously  following 
the  faith  of  their  ancestors.  It  must  be  argued,  that,  if  there  were  no  objects  of  the 
charity  except  Jews,  the  fund  should  be  applied  to  other  purposes,  rather  than  for 
their  benefit. 

The  particular  regulations  of  this  charity  not  excluding  Jews,  the  trustees  must 
maintain  a  general  proposition,  that  Jews  cannot  claim  a  benefit  under  any  charity. 
Our  lav  recognises  no  such  rule.  The  decision  of  Lord  Hardwicke  in  De  Coita  v. 
Ih  Paz  (2)  establishM  only  [488]  t-hat  a  bequest  for  the  propagation  of  the  Jewidi 
religion  is  void,  not  that  persons  of  that  persuasion  cannot  be  ob-[489]-jects  of  a 
charitable  institution.  The  highest  authority  which  we  acknowled^  instructs  us, 
that  difference  of  [490]  faith  should  not  exclude  a  brother  in  distress.  Where 
admission  to  institutions  requires  subscription  to  certain  [491]  articles,  a  person 
decUning  to  subscribe  is  disqualified,  not  by  his  principles,  but  by  the  omission  of 
the  ceremony. 

The  Solicitor  General  [Giflord],  for  the  trustees,  suggested  a  doubt  whether  the 
warden  and  fellows  of  new  college,  expressly  appointed  visitors  of  the  grammar  school, 
were  not  also  visitors  of  other  parts  of  the  charity  ;  and  insisted  that  the  question 
depended  on  the  intention  of  the  founder,  the  act  of  parliament  not  extending  to  any 
class  of  persons  not  originally  comprehended  within  the  letters  patent. 

The  Lord  Chanedlw-  [Eldon].  It  is  indispensable  to  see  the  letters  patent,  from 
which  alone  cim  be  collected  the  objects  of  the  charity,  [492]  referred  to  by  the  recital 
in  the  act.  The  Court  must  also  be  informed  whether  it  does  or  not  appear  on  the 
records  of  the  charity,  that  a  Jew  has  ever  voted  in  the  choice  of  trustees,  or  been 
elected  trustee,  or  educated  in  the  grammar  school,  or  apprenticed,  or  admitted  into 
the  alms-houses  ;  and  whether  any  of  the  poor  maidens  who  have  received  marriage 
portions  have'^beenVewesses.  In  deciding  whether  Jewesses  can  be  entitled  to  the 
benefit  of  thcwe  portions,  the  Court  must  recollect  what  will  be  the  effect  of  that 
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decision  on  all  the  other  provisions.  My  present  opinion  is,  that  the  warden  and 
fellows  of  new  college,  are  visitors  of  the  grammar  school  only. 

Affidavits  were  afterwards  filed  in  support  of  the  petition,  and  in  opposition  to  it. 

The  affidavits  of  Michael  Joseph,  Joseph  Levi,  Ani  Godfrey  Levi,  in  support  of  the 
petition,  stated,  that  since  the  petitioner  Michael  Jotejih  became  a  resident  house- 
holder at  Bedford,  he  had  twice  voted  in  the  annual  election  of  trustees  of  the  charity, 
once  when  such  elections  used  to  take  place  at  the  old  town-hall,  which  had  been 
pulled  down  upwards  of  twelve  years,  and  once  at  the  sessions  house,  where  the 
elections  had  been  since  held ;  that  on  occasion  of  hia  last  voting,  he  was  solicited 
so  to  do  by  Mr.  J.  C,  one  of  the  present  trustees,  and  an  alderman  of  the  town  of 
Bedford ;  said  that  he  had  been  at  several  other  times  solicited  to  vote  in  the  election 
of  trustees,  but  had  declined  so  doing  in  consequence  of  its  being  inconvenient  to  him 
to  be  at  Bedford  at  the  time  of  the  elections  ;  that  he  settled  at  that  town  and  became 
a  housekeeper  there,  about  thirty-one  years  ago,  and  at  tlxat  time  there  was  no  other 
person  professing  the  Jewish  religion  there,  nor  had  been,  in  the  memory  of  man  ; 
that  he  had  had  two  sons  [493]  and  seven  daughters,  all  of  whom  were  bom  in 
Bedford,  and  then  living,  and  that  both  his  sons  were  admitted  into  the  free  school 
of  the  charity,  and  were  educated  there  in  the  usual  manner,  his  eldest  son  being  in 
the  lower  or  writing  school,  and  his  youn^st  son  both  in  the  grammar  and  writing 
school,  and  both  of  them  drew  for  and  received  apprentice  fees  from  the  charity,  and 
the  eldest,  on  being  out  of  his  am>rentice8hip,  and  on  production  of  the  certificate 
required  by  the  act,  received  the  benefaction  of  £10  ;  that  bis  four  eldest  daughters 
drew  for  apprentice  fees  given  to  girls,  the  three  eldest  of  them  did  not  draw  beneficial 
lots,  but  the  youngest  having  drawn  a  beneficial  lot,  the  apprentice  fee  was  paid  with 
her :  that  all  his  daughters  had  since  claimed  and  received  the  marriage  portions 
given  to  poor  m^dens  ;  that  the  eldest  of  his  three  youngest  daughters  had  twice 
drawn  for  the  apprentice  fee,  namely  at  Michaelmas  1814,  and  Lady  Day  1815,  but 
drew  unsuccessful  lots  on  both  occasions  ;  that  no  Jew  had  ever  been  proposed  or 
elected  a  trustee  of  the  charity  ;  but  that  such  trustees  had  always  been  elected  from 
among  the  most  opulent  and  considerable  inhabitants  of  the  town  ;  and  no  Jew. 
during  the  time  of  Michael  Joseph's  first  residence  there,  had  been,  by  his  circum- 
stances and  mode  of  living,  entitled  to  the  distinction  of  being  elected  a  trustee :  that 
no  Jew  boy  or  girl  had  ever  hem  admitted  into  the  hospitu,  nor  any  Jew  into  the 
alms-houses  belon^ng  to  the  charity,  and  that  no  J ew  girl  ever  recdived  the  donation 
given  to  maid-servuits,  and  no  Jew  ever  received  any  part  of  the  monies  distributed 
annually  under  the  provisions  of  the  act,  among  the  poor  inhabitants  of  Bedford ; 
but  that  no  one  professing  the  Jewish  religion  since  Michael  J oseph's  residence  in  the 
town,  or  at  any  time  preceding,  as  he  believed,  had  ever  applied  for,  or  been  a  fit  objedt 
to  [494]  partake  any  of  those  benefactions  (in  as  much  as  no  Jew  had  been  incapaci- 
tated by  age  or  infirmity,  so  as  to  fall  within  the  description  of  persons  for  whose 
benefit  the  alms-houses  were  erected),  or  to  receive  the  surplus  of  the  charity  funds 
annually  distributed  ;  and  no  Jew  girl,  the  daughter  of  an  inhabitant  of  Bedford, 
had  ever  gone  out  to  service  ;  that  there  were  then  three  Jew  housekeepers  in  the 
town,  ana  no  more,  and  that  since  Michael  Joseph  first  came  to  reside  in  the  town, 
there  had  been  four  other  Jew  familira  resident  as  housekeepers  there,  all  of  whom 
had  either  left  the  town,  or  ceased  to  be  housekeepers  therein. 

The  affidavits  farther  stated,  that  Godfrey  Lwi,  resident  at  Bedford,  had  four 
daughters  and  a  son,  of  whom  the  two  eldest  daughters  were  received  at  the 
preparatory  free  school  belonging  to  the  charity,  at  its  first  erection  in  1816,  and 
continued  there  for  a  considerable  time,  until  he  thought  proper  to  remove  them, 
and  place  them  in  another  school ;  and  that  the  youngest  daughters  of  Michael 
Joseph  and  Joseph  Lyon  were  admitted  into  the  preparatory  school,  but  had  since 
been  removed  by  them. 

The  affidavits  of  J<^n  Brereton,  clerk,  doctor  of  civil  law,  master  of  the  free 
grammar  school,  William  Massey,  master  of  the  writing  school,  and  John  Fura, 
master  of  the  hospital  for  the  nourishment  of  poor  children,  and  of  the  Harpur 
preparatory  school^  filed  in  opposition  to  the  petition,  stated,  that  in  Janutury  1811, 
Dr.  Brereton  was  appointed,  oy  the  warden  and  fellows  of  Neto  CoUege,  Oxford, 
master  of  the  free  grammar  school,  upon  the  death  of  the  late  master ;  that  soon  after 
his^appointment,  certain  regulations  for  the  management  of  the  school  were  made 
and  approved  by  the  warden  and  feI-{495]-lows,  and  also  by  the  masters,  governors. 
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and  trustees,  and  by  Dr.  Brereton,  which  were  printed  and  distributed  in  the  town  of 
Bedford,  and  a  oopr,  painted  on  boards,  placed  in  the  school,  and  the  school  had  evei; 
since  been,  and  gtm  was,  conducted  agreeably  thereto  ;  that  each  boy  attending  the 
grammar  adiool  was  required  to  learn,  and  was  instructed  in,  the  Latin  hinguage,  and 
so  soon  as  he  had  made  sufticient  progress  therein,  he  was  required  to  leam,  and  was 
instructed  in,  the  Greek  language,  andin  reading  the  Greek  Testament,  and  the  works 
of  such  Latin  and  Greek  authors  as  were  usual  in  public  schools,  and  the  boys  were 
divided  into  classes  as  usual  in  such  schools  ;  th<at  every  boy  was  also  instructed  in 
the  principles  of  the  Christian  religion,  and  required  to  read  the  Bible  and  New 
Testament;  that  on  Dr.  Brereton' s  entrance  on  tlie  duty  of  master  of  the  grammar 
school,  in  1811,  he  foimd  Nathan  Joseph,  the  son  of  Michael  Joseph,  one  of  the 
scholars  in  that  school ;  that  Nathan  Joseph  (who  also  attended  the  writing  school) 
never  made  further  progress  than  leammg  the  Latin  grammar,  and  remained 
altogether  not  more  than  twelve  months  in  the  school,  when  his  father  took  him 
away ;  that  Michael  Joseph  requested  Dr.  Brereton  to  dispense  with  Nathan  J osevh's 
attendance  in  school  at  the  time  of  morning  and  evening  prayer,  on  account  of  its 
being  inconsistent  with  his  faith  as  a  Jew,  and  for  the  same  reason  to  dispense  with 
his  attendance  on  the  Saturday,  being  the  Jewish  Sabbath,  and  also  on  the  Jewish 
holidays  ;  that  Nathan  Joseph  never  attended  the  grammar  school  on  a  Saturday, 
nor  on  certain  other  days  which  were  Jewish  holydays  ;  that  he  was  very  irregular 
in  his  attendance  in  school,  of  which  Dr.  Brereton  frequently  complained  to  Michael 
Joseph,  who  uniformly  described  his  absence  to  be  of  necessity,  on  account  of  his 
being  of  the  Jewish  persuasion  ;  that  no  boy  of  the  Jewish  persuasion,  except 
Nathan  Joseph,  [496]  had  at  any  time  applied  for  admission,  or  been  admitted, 
into  the  grammar  school,  during  the  time  Dr.  Brereton  had  been  the  master  thereof  : 
that  all  the  boys  in  the  writing  school,  without  exception,  were  educated  in  the 
principles  of  Christianity,  and  taught  to  read,  and  actually  read,  the  Bible  and  New 
Testament,  and  leam  axid  repeat  the  Church  Catebhism  ;  that  no  boy  of  the  Jewish 
persuasion  had  applied  for  admission,  or  been  admitted,  into  that  school,  during 
the  time  W.  Masuy,  who  was  appointed  in  December  1814.  had  been  the  master ; 
that,  in  June  1815,  the  masters,  &c.,  founded  a  school  for  instructing  the  poor  boys 
of  the  town  upon  Dr.  Bell's  system  of  education,  by  the  name  of  a  preparatory  school, 
and  John  Furze,  master  of  the  hospital  for  poor  children,  was  appointed  master ; 
that  no  Jew  boy  had  ever  been  educated  in  the  preparatory  school ;  that  on  the 
afternoons  of  Tuesday  and  Thursday,  in  each  week,  being  the  half  holydays  of  the 
boys,  the  school  was  opened  for  the  education  of  girls  residing  in  the  town,  in  reading, 
writing,  and  arithmetic,  from  two  till  four  ;  that  two  daugliters  of  Michael  Joseph, 
three  daughters  of  Joseph  Lyon,  and  two  daughters  of  Godfrey  Levi,  came  to  the 
preparatory  school,  for  education,  on  the  Tuesday  and  Thursday  afternoons,  for 
about  six  months ;  that  the  two  daughters  of  Michael  Joseph  informed  Furze,  that, 
being  Jewess^,  they  were  not  allowed  to  read  the  New  Testament,  and  he  permitted 
them  to  read  the  commandments  and  the  Bible  only ;  that  the  children  of  Joseph 
Lyon  and  Godfrey  Levi,  being  little  children,  were,  on  the  above  afternoons,  put, 
with  children  of  the  same  class,  to  read  the  parables  and  miracles  of  the  New  Testa^ 
ment ;  that  all  the  Jew  children  staid  away  from  the  school  on  certain  days,  which 
were  Jewish  holidays,  and  neither  of  the  Jew  children  remained  in  the  school  more 
than  six  months,  when  they  entirely  ceased  to  attend,  except  Sheba  Joseph,  who 
remained  upwards  of  twelve  months. 

[497]  The  affidavit  of  John  Whitehouse,  clerk  to  the  masters,  &c.,  of  the  charity, 
stated  that  he  was  of  the  age  of  forty -eight  years,  and  a  native  of  Bedford,  out  of  which 
he  had  never  resided  for  six  months  together  ;  that  he  never  knew  or  heard  of  any 
Jew  residing  in  the  town  before  Michael  Joseph  came  to  reside  therein,  about  thirty 
years  ago,  since  which  time  other  Jews  had  come  to  reside  there  ;  and  that  in 
November  1799  he  was  appointed  by  the  masters,  &c.,  to  take  the  management 
of  the  English  or  writing  school  of  the  charity,  the  then  master  being  incapacitated 
by  age,  and  upon  his  decease  in  1803,  the  deponent  was  appointed  master ;  that 
during  the  time  he  officiated,  the  boys  in  the  school  were  severally  instructed  in 
the  principles  of  the  Christian  religion,  and  read  the  Bible  and  New  Testament, 
and  learned  and  repeated  the  Church  Catechism;  that  no  boy  of  the  Jewish  persuasion 
was  ever  admitted  into  the  school  for  education  before  the  deponent  oniciated  as 
master,  and  the  only  boys  of  the  Jewish  persuasion  who  were  admitt^  whilst  he 
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was  master,  were  Joseph  J ose^t  eldest  son  of  Michaiel  Joseph,  and  Lem-ael  Lyon,  son 
of  Joteph  Lyon ;  that  Michael  Jo$eph,  on  occasion  of  his  son's  admission,  requested 
that  Jote^  Jose^  mi^ht  not  be  desired  to  attend  the  morning  and  evening  prayers 
on  account  of  his  religion  ;  that  the  deponent  did  not  dispense  with  Joseph  Joseph*s 
attendance,  but  permitted  him  to  sit  instead  of  kneel  during  such  prayers ;  that  at 
the  request  of  Michael  Joseph,  the  deponent  permitted  Joae^  Joseph  to  be  absent 
from  school  every  Saiurday,  being  the  Jewisn  Sahbath,  and  also  on  such  days  as 
were  Jewish  holydays ;  that  Lemuel  Lyon  was  also  absent  every  Saturday,  and  on 
the  Jewish  holydays :  that  neither  Joseph  Josej^  or  Lemuel  Lyon,  on  account  of 
their  religion,  ever  read  the  New  Testament,  or  learned  the  Church  Catechism,  as 
all  the  other  boys  did  ;  that  in  July  1809  the  deponent  was  appointed  by  the  masters, 
[498]  ^c.,  to  be  their  clerk,  and  thereupon  vacated  the  mastership  of  the  English 
writing  school ;  that  Rosma  Joseph,  a  daughter  of  Michael  Joseph,  drew  for  and 
received  the  marriage  portion  on  the  6th  oi  January  1808,  and  that  Elizabeth  Jose^, 
Mary  Joseph,  and  Hannah  Joseph,  three  other  daughters  of  Michael  Joseph^  had  luso 
since  drawn  for  and  received  the  marriage  portions  ;  that  Hannah  Joseph  and  Joseph 
Jose^  drew  for  and  obtained  the  beneficiaflot  to  be  bound  a^^rentice,  and  were  aever- 
ally  with  the  consent  of  the  masters,  &c.,  bound  apprentice  to  their  fath«r,  Michael 
Jose^  ]  that  Nathan  Josejh,  the  other  son  of  Michael  Joseph,  also  drew  for  and 
obtamed  the  beneficial  lot,  and  was  with  the  like  consent  bound  apprentice ;  and 
Joseph  Joseph,  on  a  certificate  of  faithful  service,  received  the  usual  oenefaction  of 
£10  ;  that  Lemuel  Lyon  and  Elizabeth  Lyon,  children  of  Joseph  Lyon,  had  also 
respectively  drawn  for  and  obtained  the  beneficial  lot,  and  had  been  bound  apprentice; 
that  no  Jew  had  ever  been  proposed  or  elected  a  trustee  of  the  charity,  and  that  no 
Jew,  except  Michael  Joseph,  had  ever  ballotted  on  the  election  of  any  trustee  ;  that 
no  Jew  girl  had  ever  received  any  portion,  or  donation,  as  a  maid-servant,  or  on  going 
to  service ;  that  no  Jew  boy  or  girl  had  ever  been  admitted  into  the  hospital ;  that 
no  Jew  had  ever  received  any  part  of  the  monies  distributed  annually  for  the  relief 
of  poor  decayed  housekeepers,  and  other  proper  objects,  or  been  admitted  in  any 
alms-house  of  the  charity,  or  otherwise  partaken  of  the  charity,  except  as  before 
set  forth. 

The  regulations  for  the  management  of  the  school  annexed  to  Dr.  BrereUnCs 
affidavit,  contained,  among  others,  the  following  articles  : — "  4.  Prayers  will  be 
read  every  morning  before  breakfast,  at  the  commencement  of  the  school-time, 
and  at  the  end  of  it  every  ev6n-{499]-ing.  5.  Every  boy  will  be  expected  to  attend 
most  punctually  at  the  above  stated  hours  (specified  in  the  third  article)  with  his 
lesson  and  exercises  prepared.  Names  will  be  called  over  at  the  commencement, 
and  the  close  of  every  school-time,  and  boys  absenting  themselves  from  morning 
prayus,  without  a  sufficient  reason  sent  to  the  master  in  writing  by  their  parents 
or  guanlians,  will,  after  due  admonition  and  correction,  be  liable  to  be  expelled  by 
the  master.   6.  Saints'  days,  and  every  Saturday  afternoon,  will  be  fixed  holydays.' 

The  following  clauses  of  the  act  of  33  Geo.  3,  were,  in  addition  to  those  stated 
by  the  petition,  the  subject  of  observation  in  the  argument  and  judgment.  l%e 
clause  regulating  the  election  of  trustees  directed,  that  they  should  be  inhabitants 
of  the  town  of  Bedford,  who  had  resided  there  for  three  years,  and  be  seised  of,  or 
entitled  to,  a  freehold  of  the  yearly  value  of  £10,  or  occupy  a  house  in  the  town  of 
the  yearly  value  of  £15,  chosen  annually  by  inhabitants  paying  scot  and  lot. 

The  trustees  were  required,  before  they  acted,  to  take  and  subscribe  an  oath, 
or,  being  one  of  the  people  called  Quakers,  a  solemn  affirmation,  of  their  qualification, 
and  faithful  performance  of  the  duties  of  the  office ;  and  a  subsequent  clause  direct^ 
that  the  monument  and  statue  of  the  founder  should  be  supported  and  kept  in 
repair  from  the  rents  of  the  charity.  It  was  also  enacted,  that  if  any  of  the  provisions 
or  regulations  of  the  act  should  at  any  time  prove  inconvenient  or  impracticable, 
or  if  any  doubts,  disputes,  or  difficulties,  should  arise,  touching  the  application  of 
the  rents  and  profits  of  the  charity  estates,  or  the  construction  of  any  of  the  rules, 
orders,  and  directions,  contained  in  the  schedule,  or  afterwards  made  by  the  trustees, 
it  should  be  lawful  for  the  trustees,  or  ai^  eight  or  more  of  them,  to  prefer  a  peti- 
[600]-tion  to  the  Lord  Chancellor,  or  the  Lord  Keeper,  or  the  Lords  Commissioners 
of  the  Great  Seal,  who  were  thereby  authorised  and  directed  to  cause  the  same  to 
be  heard  in  a  summary  way,  and  such  order  as  the  Court  of  Chancery  should  think 
fit  to  make  therein,  or  upon  the  hearing  thereof,  should  be  final  and  conduflire ; 
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and  the  coats  and  expenses  to  he  incurred  by  every  such  petition  should  be  paid  out 
of  the  rents  and  profits  of  the  charity  estate. 

The  third  article  of  the  schedule  directed,  that,  at  the  school,  all  the  children 
who  should  resort  thereto  for  education  should  be  instrueted  in  grammar,  reading, 
writing,  and  other  useful  learning,  and  good  manners,  in  such  manner  as  the  warden 
and  fellows  of  New  College,  Oxford,  the  visitors  of  the  grammar  school,  and  the 
trustees  for  the  time  being  of  the  charity,  assembled  at  a  general  meeting,  or  the 
major  part  of  them,  should  direct.  The  nfth  article  required  the  master  and  usher 
to  be  fellows  of  New  College,  or  clergymen  of  the  Church  of  England,  appointed 
by  the  warden  and  fellows  of  New  College.  The  ninth  article  directed  the  warden 
and  fellows  of  New  College,  on  the  first  Thursday  in  every  May,  to  send  two  sufficient 
visitors  to  the  grammar  school,  who  should  publicly  examine  the  boys  in  their 
learning,  and,  as  visitors,  examine  into  the  conduct  of  the  master  and  usher,  and 
also  into  all  faults  and  neglects  respecting  the  school,  and  make  a  report  thereof 
to  the  warden  and  fellows.  The  fourteenth  article  directed  the  residue,  if  any,  of 
the  annual  sum  of  £800,  applicable  under  the  eleventh  article  (2  Swans.  479),  to 
distributed  amongst  such  poor  maid-servants,  not  being  of  bad  reputation,  then 
resident  in  Bedford,  as  should  have  been  in  service  there  five  years,  and  should  have 
been  married  [601]  vithin  one  year  before  such  distribution.  The  thirty-first 
article,  directing  the  erection  of  alms-houses,  for  the  reception  of  ten  poor  old  men 
and  ten  poor  old  women,  housekeepers  of  Bedford,  with  certain  allowances,  required 
the  persons  inhabiting  the  alms-houses,  if  able,  to  go  every  Sunday  to  some  place  of 
pubuc  worship,  in  Bedford,  on  pain  of  liabiUty  of  removal,  for  neglect  of  attendance, 
or  other  misbehaviour. 

Aug.  7.  The  Solicitor-General  [Gifford],  Mr.  Pkillimore,  and  Mr.  Shadwell, 
against  the  petition.  To  entitle  themselves  to  the  relief  sought,  the  petitioners  must 
show,  that,  at  the  date  of  the  foundation  of  this  charity,  Jews  might  have  claimed 
the  benefit  of  it.  That  proposition  is  confronted  by  the  most  decisive  authorities. 
In  the  reign  of  Edward  the  Sixth,  for  many  centuries  preceding,  and  for  more  than 
a  century  following,  Jews  were  aliens  in  the  strictest  sense  m  the  term ;  though 
bom  in  this  country,  yet  professing  Judaism,  the  law  distinguished  them  as  aiasa 
enemies.  Such  is  the  doctrine  of  Calvin's  case  ;  and  though  the  terms  in  which 
it  is  expressed  may  not  sound  decorous  to  modern  ears,  the  Court  will  recollect 
that  that  case  was  argued  before  the  twelve  judges,  assisted  by  the  Lord  Chancellor  ; 
and  Sir  Edward  Coi^  remarks  the  singular  unanimity  of  the  decision  (7  Co.  28, 
but  the  passage  cited  is  merely  a  dictum  of  Coke.)  The  principle  thus  established 
by  the  highest  legal  authority  is  this  :  "  AH  infidels  are  in  law  perpetui  inimici, 
perpetual  enemies  (for  the  law  presumes  not  that  they  will  be  converted,  that  being 
potentia  remota,  a  remote  possibility),  for  between  them,  as  with  the  devils,  whose 
subjects  they  be,  and  the  Christian,  there  is  perpetual  hostility,  and  can  be  no  peace — 
2  Cor.  vi.  15.  [502]  Quse  autem  conventio  Christi  ad  Belial,  aut  quee  pars  fideli 
cum  infideli :  and  the  law  saith, — Judseo  Christianum  nullum  serviat  mancipium, 
nefas  enim  est  quern  Christus  redemit  blarohemum  Christi  in  servitutis  vinoulis 
detinere — Register,  282.(3)  Infideles  sunt  Christi  et  Christianorum  inimicL  And 
herewith  agreeth  the  book  in  12  Hen.  8,  fol.  4  (a  dictum  of  Brook,  Justice),  where 
it  is  holden  that  a  pagan  cannot  have  or  maintain  any  action  at  all. "(4)  [503]  In 
his  Commentary  on  Littleton,  Lord  Coke  states  this  case  :  "  A  Jew  born  in  England, 
taketh  to  wife  a  Jewess  [5041  born  also  in  England  ;  the  husband  is  converted  to 
the  Christian  faith,  purchaseth  lands,  and  enfeoffeth  another,  and  dieth  ;  the  wife 
brought  a  writ  of  dower,  and  was  barred  of  her  dower  ;  and  the  reason  yielded  in 
the  record  ia  this  :  Quia  vero  contra  justitiam  est  ^uod  ipsa  dotem  petat  vel  habeat 
de  tenemento  quod  fuit  viri  sui,  ex  quo  in  conversione  sua  nolit  cum  eo  adhserere, 
et  cum  eo  converti.''(5) 

In  the  earlier  periodis  of  English  history  the  kings  of  EngUvnd  exercised  a  peculiar 
jurisdiction  over  the  Jews  :  [505]  they  were  in  the  absolute  disposition  of  the 
crown  ;  (6)  and  whatever  sums  the  necessities  of  the  monarch  required  were  raised 
by  seizing  their  lands,  though  the  lands  of  [506]  aliens  could  not  oe  seized  without 
inquest  of  office  found — Molloy  de  Jure  Maritimo,  1.  viii.  c.  6.  In  the  reign  of 
Edward  the  First,  they  quitted  this  country  whether  in  consequence  of  the  Statute 
de  Judaisino  is  uncertain,(7)  and  returned  not  till  the  Com-[507]-iiiouwealth.(8J 
Throughout  that  long  interval  no  Jew  could  be  an  object  of  this  charity  ;  nor  can 
C.  XVI.— 23 
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it  be  supposed  that  Edward  the  Sixth,  a  most  religious  monarch,  designed  to  found 
an  establishment  for  the  support  of  infidels,  by  letters  patent,  in  which  he  describes 
himself  as  Ecclesise  Anglicanae  supremum  caput.  Christianity  is  a  part  of  the  law  of 
England  ;  (2)  to  permit  Jews  to  enjoy  the  benefit  of  the  charity,  would  be  indirectly 
to  encourage  a  mode  of  faith,  in  support  of  which,  according  to  the  express  decision 
of  Lord  Hardwicket  this  Court  wiU  not  interfere.(2)  The  letters  patent  specify 
as  objects  of  the  endowment,  the  instruction  of  youth  in  grammatica  Uteratuis  et 
bonis  moribuB ;  and  though  in  a  knowledge  of  the  learned  languages  Jews  and 
Christians  may  agree,  they  differ  widely  in  their  inteipretation  of  boni  [508]  mores : 
the  good  morals  contemplated  by  the  founder  were  ^ch  as  conform  to  Christian 
rules,  and  originate  in  Christian  mith.  There  is  no  law  tolerating  an  infidel  religion, 
nor  has  any  statute  passed  since  the  return  of  the  Jews,  and  now  in  force,{9)  exempted 
them  from  the  disabilities  to  which  at  the  common  law  they  are  subject.  In  the 
debate  on  the  bill  introduced  in  a  late  reign,  for  the  naturalisation  of  the  Jews, (10) 
a  question  arose  whether  Jews  horn  ia  England  can  hold  real  property  as  natural-bom 
subjects  1  Mr.  Fazakerly  strongly  maintained  the  negative  (New  Parliamentary 
History,  xiv.  1406) ;  the  opposite  opinions  of  Pigot  and  others  proceed  on  reasoning 
obviously  inconclusive,  that  they  know  no  statute  depriving  Jews  of  a  right  to  hold ; 
it  was  sufficient  to  know  that  there  is  no  statute  repealing  the  disqualifications  vl 
the  common  law.(n)  So  wide  is  [509]  the  distinction  wtween  Jews  and  other 
natives  of  England,  that,  on  the  trial  of  a  Jew,  the  jury  is  chosen  de  metjietote,  half 
Christians  and  half  Jew8.(12) 

It  is  in  evidence  that  no  Jew  has  ever  been  a  trustee  of  this  charity ;  the  first 
statute,  4  George  3,  required  as  a  qualification  in  the  trustees,  that  those  who  were 
not  members  of  the  corporation  should  be  church  wardens  ;  a  provision  which 
necessarily  excluded  Jews,  whose  exclusion  from  corporations  was,  as  appears  in 
[510]  Blackstone  (4  Bl.  Comm.  58),  one  of  the  objects  of  the  corporation  act,  13  Car.  2, 
St.  2,  c.  1.  The  requisites  of  seisin  of  a  freehold  estate,  and  notice  in  the  parish 
church,  obviously  refer  to  Christians.  In  the  objects  of  the  charity  the  requisition 
of  the  Christian  and  surname  of  the  candidates ;  of  attendance  at  public  worship 
on  Sunday ;  of  certificates  of  good  conduct  by  the  minister  of  the  parish  ;  and  the 
provision  for  an  exhibition  to  scholars  goiog  to  the  university,  are  all  inapplicable 
to  Jews.  A  Jew  could  not  perform  the  duties  of  an  apprentice  to  a  Christian,  the 
days  appointed  for  work  and  rest  being  different  in  the  two  religions.  The  care  of 
the  monument  and  statute  of  Sir  W.  Harper,  is  inconsistent  with  the  Jewish  faith. 
The  schoolmaster  must  be  in  orders  :  would  it  be  reasonable  to  require  a  clergyman 
to  superintend  the  education  of  persons  in  a  faith  opposite  to  Christianity  1  The 
general  expressions,  good  morals,  is  defined  by  the  subsequent  regulation,  directing 
removal  for  non-attendance  at  church,  as  a  species  of  misbehaviour.  Could  the 
master  honestly  release  from  the  obligation  of  morning  and  evening  prayers,  a  large 
proportion  of  the  scholars  ;  and  if  Jews  are  admissible,  a  majority  might  be  Jews. 

Sir  Samuel  Ramilly  in  reply.  The  result  of  the  inc|uiries  suggested  by  the  Court 
is,  that  persons  professing  the  Jewish  religion  have,  in  almost  every  mode,  enjoyed 
the  benefit  of  this  institution ;  have  been  educated  there,  placed  apprentices,  and 
received  the  revrard  of  good  conduct;  and  that  which  the  coimsel  on  the  other 
side  suppose  impossible  has  happened  ;  a  clergyman  of  the  church  of  England  has 
certified  the  moral  merit  of  a  Jew,  thinking  it  prac-{511]-ticable  for  a  man  to  be 

food  without  being  a  Christian.  No  Jew  has  held  the  office  of  trustee,  because  no 
ew  has  resided  in  the  town,  who  was  not  an  object  of  the  charity. 
The  manner  in  which  this  case  has  been  argued,  renders  it  of  extreme  import- 
ance \  and  if  the  doctrines  advanced  at  the  bar  receive  the  sanction  of  the  Court, 
this  will  be  a  new  epoch  in  the  jurisprudence  of  the  country,  so  far  as  conceruE 
religious  opinions.  The  Solicitor-General  supposes,  that  this  Court  will  not  give 
effect  to  a  charity  for  the  benefit  of  Jews.  The  decision  of  Lord  Hardvncke  in  Be 
Costa  V.  De  Pas,{2)  proceeds  expressly  on  the  design  of  the  institution  in  that  case 
for  the  propagation  of  the  Jewish  religion.  What  would  be  the  condition  of  Jews, 
if  neither  Jew  nor  Christian  could  establish  a  charity  for  their  relief  ?  It  is  sufficient 
that  there  is  not  even  a  dictum  in  support  of  that  doctrine. 

It  has  been  said,  that  by  the  law  of  this  country  Jews  are  aliens,  and  disqualified 
to'hold  real  property.  Whatever  might  have  been  the  opinion  of  Mr.  Fatakerljt. 
who  was  alone  in  it,  on  that  point,  the  universal  opinion  at  present  is,  that  Jews 
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born  in  this  country  are  aa  much  entitled  to  hold  and  en  joy  lands,  aa  other  natiTe8.(ll) 
No  one  ever  objected  to  a  title  because  the  estate  had  belonged  to  a  Jew.  It  is 
matter  of  fact  that  no  such  notion  is  entertained  by  the  present  Chief  Justice  of  the 
King's  Bench,  vho  purchased  from  a  Jew  the  house  in  which  he  now  raides.  On 
any  other  supposition,  the  statute  13  Geo.  2,  c.  7,  which  expressly  enacts  that  Jews 
residing  seren  years  in  a  Brilish  colony,  and  [512]  taking  the  oaths  prescribed, 
shall  be  deemed  natural-bom  subjects,  would  be  nugatory. 

It  is  painful  to  comment  on  the  doctrine  cited  from  Lord  Coke's  report  of  Calvin's 
case  ;  a  doctrine  disgraceful  to  the  memory  of  a  great  man,  whose  latter  years 
redeemed  in  some  measure  his  failings  as  an  officer  of  the  crown.  That  passage 
has  never  been  cited  without  reprobation.  In  The  East  India  Company  v.  Sandys, 
Sir  George  Treby  condemned  it  in  the  strongest  terras.  "  I  must  take  leave  to  say 
that  this  notion  of  Christians  not  to  have  commerce  with  infidels  is  a  conceit  absurd, 
monkish,  fantastical,  and  fanatical.  It  is  akin  to  dominium  fundatur  in  gratia." 
(10  Howell's  State  Trials,  392.    Vide  2  Swans.  502,  n.) 

It  is  corrected  by  Sir  Edward  Littleton  as  a  known  error  ;  and  in  Omiehund  v. 
Barker,(13)  Chief  Justice  Willes  rejected  it  with  indignation.  "  This  notion,  though 
advanced  by  so  great  a  man,  is,  I  think,  contrary  not  only  to  the  Scripture,  but  to 
common  sense  and  common  humanity  ;  and  I  think  that  even  the  devils  themselves, 
whose  subjects  he  says  the  heathens  are,  cannot  have  worse  principles  ;  and  besides 
the  irreligion  of  it,  it  is  a  most  impolitic  notion,  and  would  at  once  destroy  all  that 
trade  and  commerce  from  which  this  nation  [513]  reaps  such  great  benefits.  We 
ought  to  be  thankful  to  Providence  for  giving  us  the  light  of  Christianity,  which 
he  has  denied  to  such  great  numbers  of  his  creatures  of  the  same  species  as  ourselves. 
We  are  commanded  by  our  Saviour  to  do  good  unto  all  men,  and  not  only  unto  those 
who  are  of  the  household  of  faith.  And  St.  Peter  saith.  Acts  x.  34,  35,  that '  God 
is  no  respecter  of  persons,  but  in  every  nation  he  that  feareth  him  and  worketh 
righteousness,  is  accepted  with  him.'  It  is  a  little,  mean,  narrow  notion  to  suppose 
that  no  one  but  a  Christian  can  be  an  honest  man.  God  has  impUnted  by  nature, 
on  the  minds  of  all  men,  true  notions  of  virtue  and  vice,  of  justice  and  injustice, 
though  heathens  perhaps  more  frequently  act  contrary  to  those  notions  than 
Christians,  because  they  have  not  such  strong  motives  to  enforce  them.  But  (as 
St.  Peter  says)  there  are,  in  every  nation,  men  that  fear  God  and  work  richteous- 
neas ;  such  men  are  certainly  fide  digni,  and  very  proper  to  be  admitted  as  wit- 
nesses. I  will  not  repeat  what  was  said  by  Sir  George  Treby  in  the  case  of  monopolies 
,  in  the  State  Trials,  vol.  vii.  p.  502,  of  this  notion  of  Lord  Coke's,  and  which  was  cited 
by  one  of  the  counsel,  but  I  think  that  it  very  well  deserves  every  epithet  that  he 
has  bestowed  on  it.  I  have  dwelt  the  longer  upon  this  saying  of  his,  because  I  think 
it  is  the  only  authority  that  can  be  met  with  to  support  this  general  assertion,  that 
an  infidel  cannot  be  a  witness.  For  though  it  may  be  founded  upon  some  general 
sayings  in  Bracton,  Fleta,  and  Britton,  and  other  old  books,  those  I  think  of  very 
little  weight,  and  therefore  shall  not  repeat  them.  First,  because  they  are  only 
general  dicta  ;  and  in  the  next  place,  because  these  great  authors  lived  in  the  very 
bigoted  popish  times,  when  we  carried  on  very  little  trade  except  the  trade  of  religion, 
and  consequently  our  [514]  notions  were  very  narrow,  and  such  as  I  hope  will  never 
prevail  again  in  this  country. "(14) 

It  is  said  that  this  institution  was  founded  by  Edward  the  Sixth  ;  and  that 
establishing  a  charity  for  relief  of  the  calamities  incident  to  human  nature,  he,  as 
a  religious  man,  intended  to  confine  it  to  persons  of  his  particular  persuasion. 
Edward  the  Sixth  was  the  founder  also  of  St.  Thomas's  Hos^tal  :  is  it  contended 
that  a  sick  or  wounded  Jew  is  not  admissible  into  that  establishment  t  The  argu- 
ment that  no  person  can  be  an  object  of  the  charity,  who  was  not,  or  might  not 
have  been,  in  the  contemplation  of  Edward  the  Sixth,  would  exclude  the  members 
of  all  subsequent  sects.  If  no  Jews  are  eligible  because  no  Jews  were  resident  in 
England  during  his  reign,  on  what  principle  can  Quakers  be  received  ?  The 
■tstutes  of  Elizabeth  were  passed  during  the  exile  of  the  Jews,  and  if  this  argument 
is  valid,  no  Jew  can  have  the  benefit  of  the  poor  laws.  Jews,  however,  though, 
to  their  credit,  they  commonly  maintain  their  own  poor,  [515]  are  compelled  to 
contribute  to  the  poor's  rate,  and  must  either  serve  the  offices  of  churchwarden 
Mid  overseer,  or  fine  for  not  serving. 

If  Lord  Coke's  doctrine  is  pursued,  we  must  proceed  to  some  of  our  early  writers, 
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who  declare  that  the  marriage  fA  a  Chri^tan  vith  a  Jewem,  u  a  capital  offence 
[HiJi:iLakie  hy  a  cruel  death.  ITj,  On  the  same  aalhority,  no  Jev  can  hare  the 
benefit  of  tlerej.  "  It  hath  bem  aaid,  that  Jews  and  othier  infidek,  and  hereciet, 
irere  n^it  capable  <4  the  benefit  of  cle^r,  till  after  the  ftatnle  5  Anne,  c.  6.  aa  bnng 
nnder  a  legal  incapacitj  for  orders  >2  Bai.  P.  C.  3T3 :  3  Baut.  P.  C.  338 ;  Fott. 
30$.  I  Bat  I  mtwn  qneatioii  vhether  tiua  was  erer  ruled  for  kw.  since  the  intmifaie- 
tion  of  the  Jen  into  England,  in  the  time  of  Olit^r  CromwdL  For.  if  that  weie 
the  caae.  the  Jevs  are  still  in  the  same  predicament,  which  cTery  day's  experience 
wilt  contradict  :  the  statute  of  queen  Anne  haring  certainly  made  no  attention 
in  this  respect,  it  only  dispensing  with  the  necessity  <^  reading  in  thoee  peiscnu,  who, 
in  ease  they  could  read,  were,  before  the  act,  entitled  to  the  hmefit  <^  clergy.' 
(4  Bl.  Comm.  371 ,  372.)  Such  is  the  doctrine  <k  Blaekstcne.  On  their  re-admissioD 
to  thu!  country,  after  the  rirtual  repeal  of  the  flagrant  act  of  injostice  which  had 
banished  them,  the  Jews  were  restored  to  the  priril^es  of  other  subjects,  and  became 
entitled  to  the  benefit  of  all  institoti<ms  not  ctmfined  to  members  m  the  established 
church. 

The  duty  of  repaJring  a  monument,  is  not  incoonstent  with  the  JewiA  religiooL 
which  permits  statues  for  [5161  temporal  purposes ;  the  8ee<Hid  commandment  it 
as  mucD  adopted  by  Christians  as  by  Jews.  The  argument  that  Jews  cannot  be 
trustees,  because  they  cannot  be  members  of  a  corporation,  prores  too  much,  and 
would  require  the  exclusion  of  all  dissenters. 

The  Lord  Chancellor  [Eldon].  The  prescribed  form  of  oath  supposes  that  a 
quaker  may  be  a  trustee. 

Argimient  in  reply  resumed. 

The  framers  of  the  Articles  could  scarcely  have  taken  so  maeh  pains  to  (Moit 
the  use  of  the  term  Church,  in  requiring  attendance  on  public  worship,  ezc^t  with 
the  purpose  of  not  excluding  sectaries.  The  synagogue  is  open  every  day,  and  a 
Jew  might  attend  worship  there  on  Sunday.  The  phrase  "  Christian  name,"  has 
been  relied  oa.  If  Christian  name  means  baptismal  name.  Anabaptists  are  ex- 
cluded. Xo  one  who  reads  the  relation  can  fail  to  understand  that  the  deogn 
wa*  merely  to  designate  the  person  with  certainty,  and  that  the  Christian  name  is 
used  only  as  a  familiar  description  of  the  name  which  distinguishes  the  indiridusl 
from  all  other  members  of  his  family.  The  comprehensiTe  words  "  all  chiklren  of 
inhabitants,  and  children  of  all  persons,"  &c.,  afford  a  much  stronger  inference  of 
the  intention  of  the  founder,  that  there  shoulid  be  no  exclusi(m.  The  only  descrip- 
tion relative  to  admission  into  the  abns-houses,  is  of  persons  advanced  in  life,  and 
wanting  aid. 

The  doctrine  of  the  other  side  amounts  to  this,  that  Jevra  reside  here  cmly  br 
sufferance,  with  all  their  landed  property  at  the  pleasure  of  the  crown,  excltided 
from  [517]  the  benefit  of  every  charity,  in  the  condition  of  persecuted  aliens. 

The  Lord  Chancellor.  What  interest  in  the  question  have  the  gentlemen  of 
the  synago/^e,  who  join  in  the  petition  ?  Every  person  possessing  the  character  of 
an  inhabitant  of  Bedford,  and  describing  himself  as  an  object  of  the  charity,  is  entitled 
to  apply  to  the  Court ;  but  how  can  I  hear  persons  representing  the  synagogue .' 
How  can  I  notice  the  body  called  the  Jews'  synagogue  ? 

Argument  in  reply  resumed. 

That  objection,  at  the  utmost,  renders  those  persons  superfiuous,  and  the  petition 
must  be  considered  as  that  of  the  other  petitioners  ;  but  as  any  one  may  be  a  relator 
in  an  information,  so  any  one  may  be  a  petitioner  under  the  new  act  (52  Geo.  3,c.  101). 
The  members  of  the  synagogue  appear  in  their  individual  character,  and  the  Tonk 
*  elders  of  the  synagogue,"  are  merely  descriptive. 

The  Lord  Chancellor.   Under  which  act  is  the  petition  presented  Y 

Sir  Samuel  ^mUly.   tJnder  both  acts. 

The  Lord  Chancellor  [Eldon].  I  doubt  whether  the  petition  can  be  received, 
either  under  the  particular  act,  or  under  the  general  act. 

[518]  Aug.  15.  The  Lord  Chancellor.  1  am  perfectly  satisfied  that  Jew  boj« 
cannot  be  admitted  into  the  school ;  whether  the  other  provisions  of  the  charity  are 
applicable  to  Jews,  is  a  question  on  which  I  have  not  quite  formed  an  opinion. 

May  1,  1819.1^  The  lord  Chancellor  [Eldon].  There  is  a  question  in  this  case  to 
which  I  must  desire  an  answer,  why  the  gentlemen  of  the  ayt^gogue  are  petitioners  1 
Under  Sir  Samuel  BomiUy's  act  (52  Geo.  3,  c.  101),  supposing  this  a  petition  vhicfa 
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could  be  authorised  by  that  act  (a  point  on  which  I  shall  hereafter  remark),  no 
person  can  petition  who  has  not  a  direct  interest  in  the  charity.  The  act,  indeed, 
authorises  any  two,  or  more  persons,"  to  present  a  petition  ;  but  I  conceive,  that 
those  words  must  be  understood  to  mean  persons  having  an  interest. 

May  4.  The  Lord  Chancellor  [Eldon].  The  petition  proceeds  on  an  allegation, 
that  the  petitioners  are  entitled  to  relief,  either  under  the  act  relative  to  this  particular 
charity,  or  under  the  general  act,  or  under  both  those  acts.  The  petitioners  must 
elect  on  which  act  they  will  proceed  ;  and  for  this  reason  :  under  the  particular  act 
the  judgment  of  the  Lord  Chancellor  is  final ;  under  Sir  Samuel  Romilly's  act  it  is 
subject  to  appeal ;  the  Court,  therefore,  cannot  proceed  on  both  [519]  acts ;  the 
judgment  cannot  be  both  final  and  not  final.  I  cannot  give  judgment  in  two 
jurisdictions. 

If  the  petitioners  pfttceed  under  the  Bedford  charity  act,  their  affidavits,  which  are 
unstamped,  cannot  n  read ;  it  is  only  under  Sir  Samuel  Romilly's  act  that  they  are 
authorised  to  read  affidavits  without  a  stamp.    (52  Geo.  3,  c.  101,  b.  3.) 

A  third  point  is,  what  reason  is  there  for  permitting  the  elders  of  the  Jewish 
synagogue  in  London  to  become  petitioners  1 

Another  question  also  requires  consideration,  whether,  regard  being  had  to  the 
nature  of  this  case,  which  arises,  not  on  misconduct,  but  on  doubt  of  the  construction 
of  the  articles,  the  Court  possesses  jurisdiction  under  the  particular  act,  except  on  the 
petition  of  the  trustees  % 

Mr.  Heald  in  support  of  the  petition.  Under  the  Bedford  charity  act,  any  person 
whatever,  with  the  consent  of  his  Majesty's  Attorney  General,  may  apply  by  petition. 
(See  the  clause,  2  Sloans.  477.)  Sir  Samuel  Bomilly's  act  is  Busceptible  of  a  like  con- 
struction. The  words,  **  any  persons,"  comprehend  persons  who  may  not  have  an 
interest.  In  the  instance  of  charities  for  relioE  of  the  blind  or  the  poor,  it  has  been  the 
practice  to  receive  the  petition  of  the  minister  of  the  parish ;  and  on  behalf  of  orphans 
seeking  the  benefit  of  a  charity  for  fatherless  children,  the  Attorney  General  may 
proceed  without  a  relator. 

The  Lord  Chancellor  [Eldon],  The  petition  of  the  minister  of  the  parish  is  received, 
[520]  because  the  poor  may  be  burdensome  to  him ;  and  there  is  no  doubt  that, 
though  a  relator  is  commonly  required  for  the  purpose  of  securing  costs  (some  cases 
concerning  relators  are  collected,  1  Svxins.  306  n.),  the  Attorney  General  may,  if  he 
pleases,  proceed  without  a  relator.  The  petitioners  must  make  their  choice  tiietween 
the  acts ;  and  if  they  proceed  on  the  Bedford  charitv  act,  the  office-copy  of  the 
affidavits  must  be  stamped.  When  they  have  declared  their  election,  I  will  decide 
the  question  as  if  the  other  act  had  not  Iwen  mentioned* 

Another  matter  may  deserve  consideration.  I  have  not  found  any  actual  refusal 
to  give  the  benefit  of  this  charity  to  any  individual  except  Sheba  Lyon.  I  wish  to  know 
whether,  supposing  that  any  thing  can  be  done  on  the  petition  of  persons  not  trustees, 
I  can  give  to  the  petitioners  all  that  their  petition  seeks  ?  It  was  argued,  that  persons 
of  the  Jewish  persuasion  are  entitled  to  the  benefit  of  all  the  distributions  to  be  made 
of  this  charitable  fund,  or  if  not  to  all,  ft  least  to  a  part ;  and  the  petition  prays  that 
they  may  be  declared  entitled  to  alL 

A  doubt  has  also  occurred  to  me,  whether  admissibility  into  the  school  is  within 
my  exclusive  jurisdiction  ;  whether  it  does  not  belong  to  the  visitors,  the  warden,  and 
feUows  of  New  College  1  They  have  introduced  a  variety  of  regulations  for  the  conduct 
of  the  boys*  school,  with  which  no  Jew  boy  could  comply.  Without  now  giving  final 
judgment,  I  have  no  doubt  that  a  Jew  boy  cannot  have  the  benefit  of  that  school 
because  he  cannot  comply  with  those  regulations. 

May  8.  Mr.  Bell,  for  the  petitioners,  declared  their  election  to  [521]  proceed  under 
the  Bedford  charity  act,  and  suggested,  that  the  petition  should  stand  over,  in  order 
that  the  affidavits  might  be  stamped. 

Mr.  Shadwell  against  the  petition^  proposed  that  the  statement  of  the  affidavits 
should  be  taken  as  true. 

The  Lord  ChcmceUor.  That  cumot  be  done^ 

The  question  was  argued  on  comprehensive  principles,  but  is,  in  fact,  no  more  than 
this,  What  is  the  meaning  of  these  instruments  1  And  I  think  that  I  need  not  much 
concern  myself  with  general  doctrines. 

The  affidavits  on  both  sides  were  ^terwards  stamped. 

May  11.  The  Lord  Chancellor  [Eldon].   I  have  before  me  the  petition  of  some 
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residents  of  the  tovn  of  Bedford^  and  also  of  persona  not  resident  there  ;  and  without 
inquiring  whether  the  last  ought  to  have  heen  joined,  I  will  consider  it  only  as  the 
petition  of  the  former.   The  petition  claims  relief  under  one  or  other  of  the  acts 

Pf.rliament ;  but  I  now  understand,  that  the  petitioners  rely  on  the  Bedford  charity 
act ;  not  insisting  on  the  other  ;  and  I  am  quite  content  to  take  it  in  that  way,  without 
giving  them  the  trouble  of  amending  the  petition  ;  it  can  easily  be  recorded,  that  the 
judgment  of  the  Court  proceeded  on  the  Bedford  act ;  but  then  arises  a  question, 
whether,  on  thft  act,  the  application  is  right  in  form  ?  whether  the  best  course  of 
[522]  proceeding  will  not  be,  tnat  a  short  petition  should  be  presented  by  the  trustees, 
stating,  that  doubts  had  arisen  on  the  construction  of  the  act  in  regard  to  Jews,  and 
submitting  to  the  Court  what  they  take  to  be  the  true  exposition,  as  far  as  those 
persons  are  concerned  1  On  the  letter  stated  in  the  petition,  as  on  a  great  deal  urged 
to  me  in  argument,  those  liberal  ideas  abcut  worshipping  God  in  church,  chapel,  or 
synagogue,  I  purpose  to  make  no  obserrations ;  it  is  not  neceraary.  The  decision  in 
De  Costa  \.  De  Paz,  has  established,  that  no  one  can  found,  by  charitable  donation, 
an  institution  for  the  purpose  of  teaching  the  Jewish  religion  ;  but  it  is  quite  a 
different  question,  whether  property  can  be  given  to  perform  charitable  acts  to  persons 
who  happen  to  be  Jews  ;  and  it  appears  to  me,  that  the  present  is  a  mere  question, 
whether  these  individuals  are  or  not,  within  the  four  corners  of  this  act  of  Pariiament, 
objects  of  the  charity  thereby  given  t  I  have  no  concern  with  general  principles  ;  I 
am  only  to  construe  the  act. 

On  behalf  of  any  persons,  objects  of  this  charitable  institution,  the  mode  of  yro- 
ceeding,  independent  of  the  course  provided  by  the  act  of  Parliament,  would  be  by 
information;  if  this  is  a  case  within  the  intent  of  theactof  62  6^«o.  3,  c.  101,  the  Court 
might  proceed  on  a  petition  presented  in  the  mode  prescribed ;  if  the  present  proceeding 
is  to  be  considered  as  depending  for  validity  on  the  jurisdiction  given  to  the  Court 
under  the  Bedford  charity  act,  it  then  becomes  necessary  to  inquire,  in  what  cases, 
and  by  what  form,  this  Court  is  to  be  applied  to,  recollecting  the  weight  and  eflect  of 
the  proceeding,  if  correct  1   Whether  the  trustees  were  right  or  wrong  in  so  doing, 

1  mean  to  intimate  no  opinion  ;  but  for  some  years  they  admitted  Jews  and  Jewesses 
to  the  benefit  of  the  charity  ;  they  state,  that  they  have  since  [523]  heen  advised,  that 
they  ought  not  to  continue  that  practice  ;  and  a  question  which  I  should  wish  to 
suggest  for  their  consideration  is,  whether  they  would  proceed  under  a  clause  in  the 
act,  which  authorises  them  to  present  a  petition  to  tne  Chancellor ;  a  proceeding 
which  would  render  the  order  of  the  Court  unquestionably  valid.   (See  the  clause, 

2  Svxms.  499,  000.)  Under  that  clause,  when  these  doubts  and  difiSculties  arose,  the 
trustees  had  it  in  their  power  to  ask  from  the  Court  an  exposition  of  the  rules  and 
orders,  and  the  different  passages  in  the  schedule  to  the  act,  which  would  have  served 
to  them  as  a  guide,  with  respect  to  those  doubts.  The  letter  written  from  the  trustees 
to  one  of  the  elders  of  the  synagogue,  refers  it  to  those  who  claim  the  benefit  of  the 
charity,  to  take  such  steps  as  they  think  proper,  for  asserting  their  rights.  The 
question  then  arises,  laying  out  of  the  case  the  52  Geo.  3,  c.  101,  within  which  it 
would  be  extremely  difHcult  for  the  petitioners  to  bring  themselves,  and  if  the  appli- 
cation is  not  under  the  clause  whicli  I  have  just  stated,  whether  the  petitioners  have 
any  effectual  mode  of  proceeding,  except  by  information  1  The  question  would  be, 
whether  the  next  clause  (2  Svxtns.  477)  was  meant  to  apply  to  a  case  where  there  had 
zlot  been  misconduct  or  misdemeanour  in  the  trustees,  but  where  they  acted  errone- 
ously, if  you  please,  on  doubts  and  difficulties  which  they  felt  with  regard  to  the 
construction  of  the  act  of  Parliament  ?  The  terms  of  that  clause  contemplate  acts, 
not  of  the  body  of  trustees,  but  of  individuals  being  trustees  ;  the  language  applies 
not  to  corporate  bodies  at  all ;  I  cannot  examine  them,  and  the  usual  process  is  not 
applicable. 

The  difficulty  which  I  have  on  this  is,  whether,  in  an  application  of  this  sort, 
this  clause  authorises  a  proceeding  of  this  summary  nature  against  a  corporate 
body,  [524]  with  respect  to  a  matter  which  consists  not  in  misconduct,  or  mis- 
demeanour, or  wilful  misapplication ;  not  in  a  case  in  which  the  Court  can  examine 
individual  trustees,  but  in  doubts  and  difficulties,  with  respect  to  which  there  is 
a  provision  in  the  former  clause  1  I  submit  it,  therefore,  to  the  trustees,  whether, 
in  order  to  have  this  point  settled,  they  would  not  better  present  a  petition  imder 
that  clause  f  The  strong  inclination  of  my  opinion,  on  looking  into  the  act  of 
Parliament,  is,  that  I  have  not  jurisdiction  in  this  case  under  the  other  clause. 
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Hr.  BeU.  Even  on  an  information,  the  question  miglit  arise,  whether  your 
.Lordehi^  would  not  quit  the  judicial  character  of  Lord  Chancellor,  and  pronounce  an 
opinion  m  your  visitatorial  character  of  Lord  Chancellor  1 

The  Lord  Chancellor.  Then  the  preliminary  question  would  arise,  whether  I 
have  a  visitatorial  character  1 

A  petition  was  afterwards  presented  by  the  masters,  governors,  and  trustees  of 
the  Bedford  charity,  praying  a  declaration  whether  the  poor  inhabitants  of  the  town 
of  Bedford,  who  were  of  the  Jewish  persuasion,  were  entitled,  with  Christians,  to 
the  benefit  of  the  Bedford  charity,  for  themselves  or  their  cluldren  ;  or  to  what 
extent,  and  in  what  respects,  if  any,  they  or  their  children  were  entitled  to  the  benefit 
of  such  charity. 

Aug.  23.  The  Lord  Chancellor  [Eldon].  This  case  came  originally  before  the 
Court,  on  a  pe{625}-tition  presented  by  certain  persons  resident  in  the  town  of 
Bedford  and  by  certain  other  persons  describing  themselves  as  elders  of  synagogues  in 
London  ;  and  it  was  insisted,  that  the  petition  might  be  sustained,  either  on  the  act 
called  Sir  Samuel  RomUly's  act,  or  on  the  act  regulating  the  Bedford  charity.  There 
were  difificulties  in  that  way  of  considering  the  case.  If  the  matter  was  contested, 
whether  the  corporation  were  trustees  for  Jews  as  well  as  Christians,  great  doubt 
arises  whether  the  petition  could  be  sustained  under  the  first  act ;  and,  under  the 
second,  it  was  extremely  doubtful  whether  the  Chancellor  had  authority  to  proceed 
in  this  summary  way  by  petition,  in  a  case  where  the  trustees  were  not  accused 
of  misconduct.  It  would  be  difficult  to  represent  this  as  a  case  of  misconduct,  within 
that  clause.  Another  difficulty,  which  I  continue  to  think  very  considerable,  is  this  : 
if  Jews,  inhabitants  of  Bedford,  claiming  to  be  objects  of  the  charity,  could,  as  in- 
habitants of  Bedford,  establish  in  themselves  the  character  of  eestuis  ^ue  trust  of  this 
charitable  fund,  yet  I  cannot  comprehend  on  what  principle  the  petitioners,  describ- 
ing themselves  as  elders  of  the  congregation  of  Dutch  and  German  Jews,  assembling 
at  certain  synagogues  in  London,  have  a  right  to  present  a  petition.  Those  who  are 
interested  in  the  fund,  provided  Sir  Samuel  BomUly's  act,  or  the  Bedford  charity  act, 
apply  to  this  case,  namely,  persons  residing  at  Bedford,  are  entitled  to  the  summary 
interference  of  the  Court,  but  I  know  not  on  what  ground  these  gentlemen  residing 
in  London  can  appear  as  petitioners.  To  receive  their  petition  would  be  to  give  a  sort 
of  corporate  character  to  individual  petitioners,  which  this  court  would  not  allow 
to  be  sustained.  The  Bedford  charity  act  authorizes  the  Court,  in  the  instance  of 
misconduct  of  the  trustees,  to  interfere  on  the  petition  of  any  person  or  persons  ; 
but  I  apprehend,  that,  in  judicial  construction,  these  ezpressbns  must  be  understood 
to  mean,  not  persons  having  no  in-{526]-tere8t,  but  persons  who  have  an  interest  in 
the  fund.  If  the  petitioners  resident  in  Bedford  could  have  established  their  title 
as  objects  of  the  charity,  still,  as  to  the  other  petitioners,  it  would  have  been  the  duty 
of  the  Court  to  dismiss  the  petition  as  a  matter  of  course.  These  difficulties,  however, 
are  removed  by  the  petition  which  the  trustees  have  preferred. 

This  charity  had  its  foundation  in  letters  patent  of  Edward  the  Sixth,  who  founded 
a  grammar  school  at  Bedford  as  in  many  other  parts  of  the  kingdom,  and  this  is  the 
foundation  of  a  school,  pro  institutione  et  instruotione  puerorum  et  juvenum  in 
grammatioa  literatura  et  bonis  moribus.  {Vide  the  Letters  patent,  2  Sioom.  472 
et  seq^ 

The  Lord  Chanedlor  having  remarked  that  the  phrase  "  boni  mores "  admitted 
various  constructions  in  classical  writers,  and  referred  to  the  acts  of  1764  and  1793, 
observed  on  the  clauses  authorising  applications  to  the  Court.  Attending  to  the 
l&nguage  of  the  enactments  with  respect  to  cases  in  which  all  the  trustees  ought  to 
apply  in  a  summary  way,  and  of  these  enactments,  on  the  authority  of  which  the 
former  petition  was  presented,  it  appears  to  me  that  the  letter  was  not  designed  to 
authorize  a  petition  for  the  construction  of  provisions  on  which  doubts  arose.  The 
former  enactment  being  appropriated  to  that  purpose,  this  clause  authorizes  the 
Attorney-General  to  interpose  u  a  trustee  misconducts  himself,  which  he  uould 
hardly  be  said  to  do  when  he  was  bona  fide  construing  the  act.  I  also  think  that  the 
words  "  any  persons  "  must  mean  persons  interested,  and  therefore  that  the  ekiers 
of  the  London  synagogues  had  no  authority  to  petition. 

[527]  His  Lordriiip  having  stated  the  provisions  of  the  acts  of  parliament,  and 
of  the  schedule,  proceeded  thus  : 

I  have  detaileicl  both  the  acts  and  the  provisions  contained  in  the  schedule,  for 
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the  purpose  of  presenting  to  my  own  attention,  at  least,  the  clauses  on  which  obserra- 
tion  was  made  in  the  course  of  the  argument.  It  appears  that  until  about  Uiirty  years 
ago,  for  reasons  stated  in  that  f^^uvit,  there  never  was  any  distribution  of  these 
funds  to  the  children  of  Jews,  nor  any  application  by  Jews  on  behalf  of  their  children ; 
that  within  the  last  thirty  years,  some  parts  of  the  profits  of  these  estates  hare 
been  applied  in  favour  of  some  children  of  the  few  Jews  residing  in  the  town  ;  but, 
that  on  the  application  of  the  petitioner,  Isaac  Lyon  Goldsmith,  the  trustees  declared 
that  they  did  not  think  themselves  authorized  to  make  application  of  the  funds 
among  the  children  of  Jews. 

Many  arguments  were  addressed  from  the  bar  on  the  practice  and  principle 
of  toleration.  I  apprehend  that  the  present  question  is  perfectly  simple  in  its  nature, 
and  neither  more  nor  less  than  this,  whether  the  letters  patent  of  Edward  the  6th, 
and  these  acts  of  parliament,  have  or  not  comprehended  wiUim  the  true  construction 
of  their  provisions  persons  of  the  Jewish  persuasion  1  Whatever  my  sentiments 
may  be  of  the  opinions  expressed  in  some  clauses  of  the  letter  written  on  that  occasion, 
I  apprehend  that  it  is  the  duty  of  every  judge  presiding  in  an  English  Court  of  Justice, 
when  he  ia  told  that  there  is  no  difference  between  worshipping  the  Supreme  Being 
in  chapel,  church,  or  synagogue,  to  recollect  that  Christianity  is  part  of  the  law 
of  England  {vide  2  Swans.  487,  n.) ;  that  in  giving  construction  to  the  chart«r 
and  [528]  the  acts  of  parliament,  he  is  not  to  proceed  on  that  principle  farther  than 
just  construction  requires ;  but  to  the  extent  of  just  construction  of  that  charter 
and  those  acts,  he  is  not  at  liberty  to  forget  that  Christianity  is  the  law  of  the  land. 

With  respect  to  usage,  as  far  as  usage  is  to  be  looked  to  for  an  exposition  of  the 
charter,  it  may  be  convenient  first  to  consider  it  with  reference  to  the  question 
whether  Jew  boys  can  be  admitted  to  the  school,  and  next  to  the  admission  of  Jewish 
maidens.  I  am  not  sure  that  the  first  question  does  not  belong  to  the  visitors ;  (16) 
but  I  have  no  difficulty  in  giving  my  opinion  on  it. 

An  observation  not  without  weight  is,  that  this  school  was  founded  as  a  grammar 
school,  by  EdvMrd  the  6th,  who  founded  many  throughout  the  kingdom,  and 
the  words  ^ammar  school  have  generally  been  construed  to  mean  a  school  for 
instruction  in  the  learned  languages  ;  (17)  but  I  believe  that  it  has  been  the  practice 
from  the  beginning,  and  I  hope  that  it  still  continues,  and  will  long  continue,  that 
in  these  schools  great  care  is  taken  to  educate  youth  in  the  doctrines  of  Christianity  ; 
to  teach  them  their  duty  to  God  and  their  neighbour,  in  the  terms  in  which  those 
duties  are  taught  in  the  Catechism  ;  and  I  remember  the  time  when  boys  so  educated 
were  attended  to  church  every  Sunday  by  their  master ;  thereby  giving  to  them 
the  opportunity  of  [529]  learning  the  principles  of  that  establishment  which  tiie 
law  certainly  favors. 

The  restut  of  the  affidavits  is,  that  it  does  not  appear  that  any  Jew  ever  partook 
the  benefits  of  the  charity,  till  within  the  last  thirty  years  ;  that  a  Jew  has  voted 
in  the  choice  of  trustees,  being  canvassed  for  his  vote  by  one  of  the  aldermen  of 
Bedford,  and  that  two  or  three  Jewish  children  have  been  admitted  into  this  school 
(in  what  manner  conducted  will  be  seen  presently),  that  they  have  not  received 
the  benefit  of  other  parts  of  the  charity,  the  affidavits  accounting  for  that,  because 
from  their  circumstances  of  age  or  otherwise,  they  w«'o  not  in  a  situation  to  solicit 
charitable  assistance,  or  to  be  appointed  trustees.  Here  are  the  regulations  of  the 
school  approved  by  the  warden  and  fellows  of  New  College ;  and  I  can  find  nothing 
to  raise  an  argument,  that  would  authorize  me  to  say,  t^t  they  have  not  autliority 
to  make  regulations  for  the  conduct  of  thd  school.  Even  though  the  charter  and 
the  acts  had  not  excluded  Jews,  the  charter  and  the  acts  giving  to  the  warden 
and  fellows  the  power  of  making  regulations,  if  these  regulations,  in  a  Christian 
country,  operate  to  exclude  Jew  boys,  it  will  remain  to  be  considered,  whether 
that  is  not  a  due  exercise  of  visitatorial  authority,  and  such  as  must  be  submitted  to  I 

There  is  another  way  of  considering  it ;  Whether  the  visitors  have  not,  in  exclud- 
ing Jews,  rightly  construed  the  charter  and  the  acts  ?  I  have  no  doubt  that  Edward 
the  6th  had  not  any  intention  for  the  education  of  Jews.  Whatever  may  be  our 
sentiments,  it  does  not  appear  to  me  that  they  were  within  the  scope  of  the  charter, 
nor  do  I  think  that  they  are  within  the  scope  of  the  acts  ;  the  acts  could  not  mean 
to  comprehend  persons  who  were  not  comprehended  b^  the  churter.  How  is  [630]  it 
possible  that  the  education  of  boys  professing  Christianity,  and  of  boys  prdeimng 
Judaismi  can  proceed  together  t  It  is  in  evidence,  that  Jew  boys  were  absent 
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on  Jewish  hoUdays,  and  while  the  Iflew  Testament  was  read.  They  cannot  comply 
with  the  regulations  for  education  at  this  school,  in  what  must,  according  to  the 
conatTuctioii  of  the  charter,  be  held  to  be  boni  mons  ;  the  master  always  chooses 
the  Latin  and  Greek  books,  and  I  know  none  of  the  grammar  schools  in  which 
the  New  Testament  is  not  taught,  either  in  Latin  or  in  Greek.  In  prescribing 
the  school  hours,  directions  are  given  for  the  attendance  of  the  boys,  on  every  day 
in  the  week,  except  Sunday ;  it  is  impossible  that  Jew  boys  can  give  that  attendance, 
consistently  with  the  observance  of  Jewish  holydays.  Prayers  are  to  be  read  every 
morning.  What  kind  of  prayers  f  They  are  prayers  in  a  grammar  school,  where 
the  master  is  a  clergyman,  and  where  the  scholars  are  to  nave  exhibitions  to  the . 
universities,  to  which  it  is  impossible  that  any  Jew  boy  can  be  sent.  It  is  not  neces- 
sary to  go  through  all  these  particulars,  because  it  seems  to  me  that  Jews  resident 
at  Bedfffrdj  acting  conscientiously,  could  not  permit  their  sons  to  attend  this  school. 
I  am  therefore  ofearly  of  opinion,  that  there  is  no  pretence  to  say  that  they  are 
entitled  to  attend. 

With  rrapect  to  the  other  objects  of  the  charity,  the  only  question  before  me 
relates  to  Jewish  maidens.    First,  can  it  be  that  at  the  time  of  the  letters  patent, 
Jew  girls  were  within  their  scope  and  meaning  1   Next,  if  it  is  clear  that  boys  must 
be  eduoated  in  the  principles  of  Christianity,  is  there  any  thing  in  the  Charter 
to  authorize  me  to  say,  that  it  being  the  intention  to  found  an  institution,  a  great 
object  of  which  was,  education  of  boys  in  the  Christian  religion,  other  objects  of 
the  charity  were  to  be  persons  not  professing  Christianity  ?  [531]  Various  articles 
interspersed,  all  tend  to  shew  that  the  design  of  the  charity  was  to  benefit  persons 
professing  the  Christian  religion.    I  shall  mention  only  one  ;  that  girls  are  required 
to  send  in  their  Christian  names.   It  is  said  that  Christian  name  means  only  first 
name,  and  that,  <m  the  other  construction,  an  Anabaptist  could  not  be  admitted. 
Be  it  so,  but  I  apprehend  that  Christian  name  means  something  which  a  Jew  would 
say  does  not  belong  to  him.    I  apprehend  that  Christian  name  does  not  necessarily 
mean  baptismal  name.    Though  Anabaptists  do  not  baptize  until  later  in  life  than 
other  Christians,  I  think  that  the  name  which  they  give  to  their  children  is,  in  a 
sense,  a  Christian  name.    Another  circumstance  is,  that  the  children  are  to  attend 
public  worship  every  Sunday.    It  is  stated,  and  I  doubt  not  truly,  that  Jewish 
children  do  attend  worship  every  Sunday ;  but  can  any  one  contend  that  the  words 
of  the  letters  patent,  attending  worship  every  Sunday,  mean  more  than  attending 
on  a  day  on  which,  under  the  Christian  reugion,  attendance  at  worship  is  more 
imperative  than  on  any  other  day  t 

Mr.  Heald.    Another  question  relates  to  sppientice  fees. 

The  Lord  Chancellor  [Eldon].  I  think  that  the  same  thing.  The  petition  of 
the  trustees  having  been  presented  to  me  since  the  argument,  I  mean  to  declare 
my  opinion  that  Jews  are  not  objects  of  the  charity,  but  having  heard  no  argument 
on  this  petition,  I  intend  not  to  direct  the  order  to  be  drawn  up,  without  giving 
an  opportunity  of  re-arguing  the  case,  if  the  parties  desire  it. 

[532]  Mr.  Heald  applied  for  the  costs  of  the  proceeding,  as  settling  an  important 
question. 

The  Lord  Chancellor  [Eldon].  I*doubt  whether  I  have  power  to  give  costs. 
The  trustees  will  take  their  costs  under  the  act,  without  my  order.  On  the  first 
petition  I  could  have  made  no  order.  I  do  not  apprehend  that  in  this  summary 
jurisdiction  I  can  give  costs,  unless  'the  act  of  parliament  authorizes  me  ;  in  a  cause 
I  have  power  to  ^ve  them,  but  not  on  proceedings  in  this  summary  jurisdiction.(18) 

*  His  Lord^ip  doth  declare  that  the  poor  inhabitants  of  the  town  of  Bedford 
who  are  of  the  Jewish  persuasion  are  not  entitled  to  any  braefit  of  the  Bedford 
charity  in  the  said  petition  mentioned,  for  themselves  or  their  children."  Reg.  Lib. 
A.  1808,  fU.  2081-2083. 

(1)  The  following  is  a  copy  of  the  letters  patent : — 
Vivat  Rex 

Edwardus  sextus  Dei  gratia  Anglise  Franciee  et  Hibemise  Rex,  fidei  Defensor, 
et  in  terra  Ecclesia  Angncanee  et  Hibemiee  supremum  caput,  omnibus  ad  quos 
presmtes  tittens  pervenerint  salutem.  Sciatis  quod  uob  ad  humilem  petitionem 
maioris,  balliTomm,  burgensium,  et  communitatis.  rillee  nostra  Bedford,  nobis 
pro  libera  et  perpetua  scola  ibidem  erigend.  et  stahiliendl,  exhibit,  pro  institution? 
O.XVL— 23* 
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et  inatnictione  puerorum  et  juTenum,  de  gratia  nostra  speciali,  ac  exe  certa  scientia 
et  mero  motu  nostris,  Neonon  de  advisaniento  concilii  nostti,  concessimus  et  licenciam 
dedimiis,  ac  per  presentes  concedimus  et  licenciam  damns,  pro  nobis  et  heredibus 
et  BucceBsoribus  noatria,  quantum  in  nobis  est,  dictis  maiori  bailivis  burgensibus 
et  communitati  dictse  villse  nostrse  Bedford,  et  successoribus  Buis,  quod  ipsi  aut 
succesBorea  sui  quandum  liberam  et  perpetuam  Bcolam  grammaticalem,  in  villa 
nostra  predicta,  erigere,  facere,  fundare,  et  atabilire,  poasint  et  raleant,  pro  educaticoie 
institutione,  et  inatructione  puerorum  et  juvenum,  in  grammatiea  Utteratura 
et  bonis  moribua,  perpetuis  temporibus  futuria  duratur,  ac  Scolam  illam  fore  de 
uno  magistro  sive  pedagogo,  et  uno  subpedagogo  sive  Hypodibasculo,  pro  perpetuoc 
continuatur,  et  ut  dicta  intentio  predictorum  maioris  ballivorum  burgensium 
et  communitatis  villse  predictae,  meliorem  capiat  eSectum,  de  uberiori  gratia  nostra 
concessimus  et  licenciam  dedimus,  ac  per  presentes  concedimus  et  licenciam  damua, 
pro  nobis  heredibua  et  successori  bus  nostris  predictis,  quantum  in  nobis  est,  predictis 
maiori  bfiJIivis  bur^nsibus  et  communitati  villee  nostrsB  predictn,  quod  ipsi  aut 
suocessores  8\ii,  dommia,  maneria,  terras,  tenementa,  redditus,  reversiones,  revenooes, 
servitia,  et  bereditamenta  quseounque,  et  alias  posseBsioneB  quascunque,  ad  annuum 
valorem  quadriginta  libiarum,  uHra  omnia  onera  et  reprisas,  ex  <uno  ooncessione 
legacione,  dimissione  vel  assignatione,  cujuscunque  persontesive  personamm 
quarumcunque  ea  eis  dare  concedera  legare  vel  assig^are  volentis  vel  volentium, 
licet  dominia  maneria  terras  et  tenementa  ilia,  de  nobis  in  capite  vel  aliter  mediate 
vel  immediate  teneant.  aut  de  aliis  personis  sive  alia  persona  teneant.  habere  gaudere 
percipere  acquirere  perquirere  et  recipere  posaint  et  valeant.  Habendum  et  tenendum 
eisdem  maiori  ballivis  burgensibus  et  communitati  villse  predictee  et  successori  bus 
Buis,  in  et  ad  sustentationem  predicti  magistri  sive  pedagogi  et  subpedagogi  sive 
h^podidascuU,  et  pro  continuatione  scolse  predictee  imperpetuum,  pro  pauperibos 
vir^inibus  vills  predictie  maritand.  ac  pro  jjauperibus  pueris  ibidem  nutriend. 
et  mfoimand.  ac  etiam  ad  elemosynam  de  residuo  sive  superfluitate  premissorum 
proveniend.  remanen.  pauperibuB  vUlie predicts  pro  tempore existentibua  distribuead. 
Ac  etiam  concessimus  et  licentiam  dedimus,  ac  per  presentes  concedimus  et  lic^tiam 
damus,  pro  nobis  heredibus  et  successoribus  nostris,  de  avisamento  et  assensu 
predicto,  quod  guardianus  sive  custos  collegii  Beatse  Marise  Winton  in  Oxon. 
vulgariter  nuncupat.  novi  collegii  Oxon,  et  socii  ejusdem  pro  tempore  existentes. 
vel  eorum  major  para  pro  tempore  existentium,  de  tempore  in  tempua 
cum  neccBse  fuerit  vel  juata  occasio  poatulabit,  per  eorum  diacretiones,  dictum 
magistrum  sive  pedagogum  aut  dictum  aubpedagogum  sive  h^podidasculum  acolae 
predictee  in  villa  predicta,  nominare  eligere  et  admittere  poasit  vel  poasint,  et  pro 
bonis  justis  et  rationalibus  causis  et  occasionibus,  illos  de  tempore  in  tempus  mutare 
et  removero,  aliosq.  habiles  et  idoneos  homines  in  dicto  loco  sive  officio,  maeiatri 
sive  pedagogi  ac  subpedagogi  sive  h^podidasculi  scolse  predicts,  nominare  e^re 
et  admittere  possint  et  valeant,  possitque  et  valeat,  Et  eidem  peisonn  sive  eisdem 
personis  quod  ipsa  vel  ipsa  dominia  maneria  terras  tenementa  redditus  revencoee 
reversiones  servitia  et  bereditamenta  predicta,  ad  annuum  valorem  predictum, 
prefatia  maiori  ballivia  burgenaibus  et  communitati  viUs  predicts  pro  tempore 
existen.,  dare  concedere  legare  vel  asaignare  poasit  aut  poasmt,  habendum  sibi  et 
auceeasoribua  auis  sicut  predictum  est  tenore  presentium,  similiter  licenciam  dedimus 
ac  damus,  apecialem  absque  impedimento  impetitione  seu  gravamine  nostii  vel 
heredum  aut  successorum  nostrorum,  justiciAriorum  escaetorum  vicecomitum 
coronatorum  ballivorum  seu  aliorum  ministrorum  nostrorum,  vel  heredum  nos- 
trorum aut  aliorum  quorumcunque,  et  abaque  aliquibus  aliis  Uteris  regiis  patentibus. 
aut  aliquibus  inquiaitionibus  super  aliquo  brevi  de  ad  quod  damnum  vel  aliquo 
alio  mandate  regio  in  hac  parte  quovismodo  habend.  prosequend.  seu  capiend. 
statute  de  terris  et  tenementis  ad  manum  mortuam  non  ponend.  vel  eztendend. 
aut  portand.  aut  aliquo  alio  Btatuto  actu  sive  ordinations  inde  in  contraiium  £act. 
edit,  sive  ordtnat.,  aut  aliqua  ooncessione  vel  aliquibus  concessionibus  prafatis  muori 
ballivia  burgensibus  et  communitati  vills  predicts  per  nos  vel  per  aliquem  pro- 
genitorum  nostrorum  ante  hsc  terapora  fact,  in  presentibus  minime  fact,  exist, 
aut  aliqua  alia  re  causa  vel  materia  quacunque  in  aliquo  non  obatant.  Et  boc 
ab3C[ue  aliquo  fine  seu  feodo  nobis  pro  premiasia  aeu  aliquo  premiaaorum  in  hana- 
perio  noatro'Jseu  alibi  reddend.  aolvend.  vel  faciend.  eo  quod  expressa  mentio  de 
v^ra  valpre  annuo  aut  de  ahquo  alio  valore  vel  certitudine  premissorum  sive  eonim 
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alicujus,  aut  de  aliis  donis  sire  coacessiortibus  per  nos  seu  per  aliquem  progenitorum 
uostrorum  prefatis  maiori  ballivis  burgensibus  et  communitati  Till»  predictaa 
ante  hno  tempora  fact,  in  presentibus  miuime  fact,  exist,  aliquo  statuto  actu  ordin- 
atione  prorisione  sive  restnoticme  iade  in  contrarium  fact.  emt.  ordinat.  sive  pioTifl. 
aut  aliqua  alia  re  causa  vel  materia  quaeunque  in  aliquo  non  obstante.  In  oujus 
rei  testimonium  haa  literaa  nostras  fiere  fecimus  patentes.  Teste  me  ipso  apud 
Ely  quinto  decimo  dei  Au^^ti  anno  regni  nostri  sexto. 

Per  Bre.  de  privato  sigUlo  et  de  data  predictse  auctoritate  parlia.  Cotton. 

(2)  Amb.  228  ;  1  Dick  258  ;  2  Ves.  Sen.  274,  276 ;  7  Ves.  76 ;  2  Jac.  <&  Yfalk.  308. 
The  following  note  of  that  case,  which  supplies  many  deficiencies  in  the  printed 
reports,  is  extracted  from  Mr.  Coxe's  MSS. 

"  De  Costa  v.  De  Paz.    Michs.  17  Geo.  2. 

"  The  questions  in  this  case  arose  upon  the  will  of  one  Elias  de  Paz,  who  thereby 
directed  his  executors  to  invest  a  sum  of  £1200  in  some  gOTemment  or  other  security ; 
and  directed  that  the  revenue  arising  therefrom  should  be  applied  for  ever  in  the 
maintenance  of  a  Jesiha,  or  assembly  for  daily  reading  the  Jewish  law,  and  for 
advancing  wd  propagating  their  holy  reUgion  i  and  directed  that  his  executors, 
during  their  respective  lives,  should  nave  the  management  of  the  assembly,  and 
appointed  A.  B.  and  C.  his  residuary  legatees ;  and  the  bill  was  to  have  this  £1200 
laid  out  according  to  the  will. 

"The  lAyrd  Chancellor  upon  the  opening  asked,  if  there  had  ever  been  a  case 
where  such  a  charity  as  this  had  been  established,  for  it  being  against  the  Christian 
religion,  which  is  part  of  the  law  of  the  land,  he  thought  he  could  not  decree  it. 

"  Mr.  Clark  said,  that  no  cases  could  be  found  antecedent  to  the  act  of  toleration 
(1  W.  (&  M.  c.  18),  where  a  bequest  of  this  kind  had  been  established ;  .yet  since  that 
act,  by  which  sects  differing  from  the  established  religion  are  by  law  tolerated, 
there  may  be  some  instances  ;  but  the  present  case  is  of  a  sect  that  can  only  be  said 
to  be  connived  at ;  that  it  may  therefore  become  material  to  consider  whether 
this  be<mest  will  not  come  within  the  statute  of  Edward  the  6th,  of  superstitioua 
uses  (1  Ed.  6,  c.  14),  and  whether  there  are  not  some  vesting  clauses  in  the  statutes 
concerning  superstitious  uses,  that  may  give  this  legacy  to  the  crown. 

"  Ryder,  Attorney  General.  The  Act  of  Toleration  gave  no  new  right  to  sectaries, 
but  only  took  away  the  effect  of  the  penal  laws,  and  gave  people  liberty  of  worshipping 
God  their  own  way.  Before  the  Eevolution  there  were  cases  that  have  not  been 
received  since,  particularly  Baxter's  case.  { 1  Vern.  248,  revised  after  the  Revolution, 
2  Vern.  105.)  {See  7  Fes.  76.)  How  is  the  present  case  ?  It  is  only  for  pro- 
pagating and  reading  that  law  which  is  allowed  in  our  church,  and  which  is  the 
foundation  of  the  Christian  religion.  By  the  toleration  a  liberty  was  at  last  eiven 
to  these  people.  By  the  statute  of  Edward  the  6th.  superstitious  devises  of  lands 
and  personal  estate  are  not  made  void,  but  come  to  the  crown,  and  this  court  has 
considered  the  statute  as  making  a  gift  to  the  crown ;  and  therefore  that  might 
be  the  foundation  of  the  first  determination  in  Baxter's  case :  there  could  be  no 
other  ground  for  it. 

Mr.  Noel,  for  the  residuary  devisees,  insists  that  this  bequest  is  absolutely  void  ; 
as  being  in  opposition  to  the  Christiui  religion,  and  for  establishing  the  Jewish  ; 
and  that  it  cannot  take  effect  to  vest  in  the  crown  as  a  devise  to  a  euperatitious  use, 
because  it  is  not  so ;  and  therefore  as  it  is  part  of  the  will  that  cannot  be  performed, 
it  falls  into  the  residuum,  and  must  go  to  the  devisees  of  that. 

The  cases  before  the  revolution  where  the  crown  interposed,  were  a  great  strain 
on  the  power  of  the  crown,  and  not  approved  by  the  court,  and  could  be  on  no  other 
foundation  than  as  vested  in  the  crown  as  a  bequest  to  a  superstitious  use. 

Ld.  Hardwicke,  Chancellor.  This  case  requires  two  considerations  ;  Ist.  Whether 
the  l^aoy  in  question  is  good,  and  such  as  this  Court  can  or  ought  to  establish  1 
and,  2dly,  If  not,  whether  it  is  void  absolutely,  or  only  to  the  particular  intent, 
BO  as  to  lieave  it  a  general  legacy,  and  such  as  the  crown  may  dispose  of  t  As  to  the 
first,  I  am  o!  opinion  that  it  is  not  a  good  legacy,  and  ought  not  to  be  established, 
no  such  instance  being  found.  Nobody  more  against  laying  penalties  or  hardships 
upon  persons  for  the  exercise  of  their  particular  religion  than  I  am ;  but  there  is 
a  great  difference  between  doing  this  and  establishing  them  by  acts  of  the  Court. 
The  cases  of  dissenting  ministers  before  the  Toleration  were  different ;  particularly 
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BaxUr^scaM,  wasnot  of  an  illegal  bequest,  but  waa  a  bequest  for  poor  ejected  ministers  i 
and  even  as  to  this  case  of  the  Jewish  reUgion,  it  would  be  for  a  different  consideTa- 
tion,  were  it  for  the  support  of  poor  persons  of  that  religion.  Orders  are  made  1^ 
me  and  the  Matter  of  the  BoUs,  every  year,  upon  petitions  for  their  support,  as  poor 
people.  But  this  is  a  bequest  for  the  propagation  (U  the  Jewish  religion  ;  and  though 
It  is  said,  that  this  is  a  part  of  our  religion,  yet  the  intent  of  this  bequest  must  be  taken 
to  be  in  contradiction  to  the  Christian  religion,  which  is  a  part  of  the  law  of  the  land, 
which  is  so  laid  down  by  Lord  Hale  and  Lord  Raymond  ;*  and  it  undoubtedly  is 
so ;  for  the  constitution  and  policy  of  this  nation  is  founded  thereon.  As  to  the  Act 
of  Toleration  no  new  right  is  given  by  that,  but  only  an  exemption  from  the  penal 
laws.  The  Toleration  act  recites  the  penal  laws,  and  then  not  only  exempts  from 
those  penal  laws,  but  puts  the  religion  of  the  dissenters  under  certain  regulations 
and  tests.  This  renders  those  religions  legal.t  which  is  not  the  case  of  the  Jewish 
religion,  that  is  not  taken  notice  of  by  any  law,  but  is  lurely  connived  at  by  the 
legislature. 

"  But  the  second  question  is  more  doubtful,  as  to  what  will  be  the  consequence 
of  my  opinion  upon  the  first  Y  The  objection  is,  that  this  is  a  superatitious  use.  and 
BO  that  the  bequest  must  go  to  the  crown  ;  but  in  answer  to  this  it  is  said,  that  that 

can  only  be  in  cases  that  are  within  the  statute  of  Edward  6.  But  the  cases  have 
gone  further  ;  and  in  Baxter's  case  it  is  said,  that  the  Court  hath  taken  in  chanties 
in  eodem  genere,  and  though  this  decree  was  reversed,  yet  it  was  on  the  general 
point  that  the  bequest  was  not  illegal.  (7  Ves.  76.)  And  there  is  another  case  to  this 
purpose,  which  is,  the  Attorney  General  and  Guise  (2  Vem.  266),  where  the  case  of 
one  Combes  is  mentioned,  which  was  before  the  Toleration  Act ;  and  there  such 
bequest  was  held  not  void.  But  if  this  is  to  be  considered  as  a  superstitious  use, 
it  would  be  a  proper  consideration  for  a  court  of  revenue  ;  for  I  do  not  think  the 
crown  is  obliged  to  apply  a  bequest  to  a  superstitious  use  to  a  charity.  If  it  be  an 
illegal  bequest,  then  it  is  another  consideration,  and  the  Court  may  direct  the  applica- 
tion. Therefore,  upon  this  part  of  the  case  I  have  great  doubt,  and  all  I  shall  do  at 
present  is,  to  direct  the  money  to  be  paid  into  the  bank,  and  shall  reserve  the  deter- 
mination as  to  the  disposition  of  it  for  further  consideration." — Mr.  Coxe's  M.S&, 
"  As  to  the  said  legacy  of  £1200  given  by  the  said  will  towards  the  establishing  a 
J esiba,  or  assembly  for  reading  and  improving  the  Jewish  law,  his  Lordship  declared 
that  he  was  of  opinion,  that  the  same  was  not  good  in  law,  and  ought  not  to  be  decreed 
or  established  by  this  Court ;  but  doth  reserve  the  consideration,  whether  the  said 
sum  of  £1200  ought  to  fall  and  accrue  to  the  residue  of  the  said  testator's  personal 
estate,  or  be  applied  to  any  other,  and  what  use.  &c."  6th  December  1743.  Beg. 
Lib.  Ai  1743,  fol.  94. 

*Ta!/lor*s  ease,  1  Vent.  293;  3  Keb.  607,  621.    Woolston's  ease,  Fiitg.  64; 

2  Sir,  834.    Vide  post,  p.  527. 

t  See  Harrison  v.  Evans,  2  Burns.  B.  L.  207, 220.  Fumeauz  Letters  to  BlacksUmt, 
App.    Rex  V.  Barker,  3  Burr.  1265  ;  1  Bl.  300,  352.   Attomey-Oeneral  v.  Pearson. 

3  Mer.  353. 

(3)  A  writ  of  protection  granted  to  the  prior  and  brethren  of  the  hospital  of  St. 
John  at  Jerusalem,  in  which  the  hospital  is  described  as  founded  for  the  defence 
of  the  church  against  the  enemies  of  Christ  and  of  Christians. 

(4)  7  Co.  17.  See  4  Inst.  155,  Michelborne  v.  Michelbome.  "  bpon  a  motion 
made  for  consultation  upon  prohibition  awarded  :  It  was  said  by  the  Lord  Coke. 
that  no  subject  of  the  king  may  trade  with  any  realm  of  Infidels,  without  licence 
of  the  king,  and  the  reason  of  that  is,  that  he  may  relinquish  the  Catholic  faith  ud 
adhere  to  infidelism  ;  and  he  said  that  he  hath  seen  a  licence  made  in  the  time  of 
Ed.  S,  where  the  king  recited  that  he,  having  special  trust  and  confidence  that  his 
subject  will  not  decline  from  his  faith  and  religion,  licensed  him  (ut  supra)  ;  and  this 
did  rise  upon  the  recital  of  a  licence  made  to  a  merchant  to  trade  into  the  East 
Indies."  2  Brovmlotc  and  Goldesb.  296.  Some  important  remarks  on  the  authority 
of  these  dicta  may  be  found  in  Pollexfen's  arguments  in  The  case  of  Monopolies, 
East  India  Company  v.  Sandys.  10  HoweWs  State  Trials,  440,  441.  For  farther 
comments  vide  post,  p.  512,  et  seq.  In  Ramkissenseat  v.  Barker,  "The  exceptioD 
of  the  plaintifi  being  a  Pagan  was  taken,  but  on  ar;g;ument,  over-ruled."   1  Atk.  19^ 
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and  see  a  ramphlet,  imputed  to  P.  Carteret  Webbe,  Esq.,  entitled,  "  The  question, 
whether  a  Jew,  born  within  the  British  dominions,  was,  before  the  making  the  late 
act  of  parliament,  a  person  capable  by  law,  to  purchase  and  hold  lands  to  him  and 
his  heirs,  feirty  stated  and  considered,"  London,  1753,  p.  35.  "  A  Jew  brought  an 
action,  and  the  defendant  pleaded  that  the  plaintifi  is  a  Jew,  and  that  all  Jews  are 
perpetual  enemies  regis  and  religionis.  Judgment  si  actio.  Curia,  a  Jew  may 
recover  as  well  as  a  villein,  and  the  plea  is  but  in  disability  so  long  as  the  king  shall 
prohibit  them  to  trade  ;  and  judgment  was  given  for  the  Plaintiif."  Mich.  36  Car» 
2,  in  B.  Regis.  1  Lilly  Pract.  Agister  3.  The  question,  &c.,  p.  41.  So  Wells  v. 
Williams,  1  Lord  Baym.  282.  De  Costa  v.  De  Pax,  2  Stuans.  487,  n.  Villareal 
V.  Mellish,  2  Stoans.  533,  and  many  other  cases,  particularly  Lindo  v.  Belisofio, 
1  Haggard's  Reports,  216,  and  Appendix,  D'Aguilar  v.  D'Aguilary  Id,  134,  n. 
Gcidsmid  v.  Bromer,  Id.  324.  In  The  Nabob  of  Arcot  t.  the  East  India  Company, 
3  Bro.  C.  C.  292 ;  1  Ves.  Jun»  371 ;  12  Ves.  Jun.  66,  the  suit  wag  sustained  hy  an 
alien  infidel. 

In  Osborne's  case,  Pasch.  51  Cfeo.  2,  "  Information  was  prayed  for  publishing 
an  account  of  a  murder,  committed  by  several  Jews,  lately  arrived  from  Portugal. 
Chief  Justice  objected  that  the  generality  of  the  reflection  made  it  difficult  to  say 
who  are  the  persons  meant  by  the  paper ;  Fazakerly  answered,  that  by  proper  aver- 
ments in  the  information  the  persons  reflected  on  might  be  easily  discovered,  as  in 
Franklin's  case,  though  the  word  ministers  only  was  used  in  the  Ubel,  yet  by  suitable 
averments  in  the  information,  and  proof  made  of  them  to  the  jury,  they  found 
those  ministers  of  state  to  his  present  Majesty,  and  the  Defendant  guilty< 

Trin.  6  Geo.  2.  The  paper  on  which  the  information  was  prayed,  contained 
an  account  of  a  murder  committed  on  a  Jewish  woman  and  her  child,  by  certain 
Jews,  lately  arrived  from  Portugal,  and  living  near  Broad  Street,  because  the  child 
was  begotten  by  a  Christian,  and  the  affidavits  set  forth  that  several  persons  mentioned 
therein,  who  were  recently  arrived  from  Portugal,  and  lived  in  Broad  Street,  were 
attacked  by  multitudes  in  several  parts  of  the  city,  barbarously  treated  and  threatened 
with  death,  in  case  they  were  found  abroad  any  more. 

Strange  showed  cause  against  the  information,  and  that  it  could  not  be  granted 
as  for  a  libel,  because  it  not  appearing  who  the  persons  reflected  upon  are,  no  judg- 
ment can  be  given  for  the  king  ;  as  in  King  v.  Orme,  Trin.  11  W.  3  (1  Lord  Raym. 
486),  where  an  indictnunt  was  exhibited  for  a  libel,  called  The  Ladies'  Invention, 
and  alleged  to  be  to  the  aoandal  of  several  ladies  unknown  ;  and  after  verdict  pro 
Bege,  judgment  was  arrested,  because  it  did  not  appear  who  the  persons  reflected 
on  were. 

Sed  per  Cur.  Admitting  an  information  for  a  libel  may  be  improper,  yet  the 
publication  of  this  paper  is  deservedly  punishable  in  an  information  for  a  misde- 
meanour, and  that  of  the  highest  kind ;  such  sort  of  advertisements  necessarily 
tending  to  raise  tumults  and  disorders  among  the  people,  and  inflame  them  with  an 
universal  spirit  of  barbarity  against  a  whole  body  of  men,  as  if  guilty  of  crimes  scarce 
practicable,  and  totally  incredible."  MSS.  and  see  Anon.  2  Bom.  138.  The  King 
V.  Osborne,  2  Barn.  166. 

(5)  Co.  Litt.  31  b.  See  Jenk.  3  marg.  Tovey,  Anglia  Judaica,  p.  230.  Molloy  de 
Jure  Maritimo,  lib.  3,  c.  6,  s.  11 ;  but  "  a  Jew's  wife  might  have  dower  or  thirds 
out  of  her  husband's  credits  and  chattels."— i/otioz,  Exchequer,  c.  7,  p.  168. 

(6)  Sciendum  quod  omnes  Judni  ubicunque  in  re^no  sunt,  sub  tutela  et  defensione 
Regis  ligea  debent  esse,  nee  quiUbet  eorum  alicui  diviti  se  potest  subdere  sine  Regis 
Ucentia.  Judaei  enim  et  omnia  sua  Regis  sunt.  Quod  si  quispiam  detinuerit  eos, 
vel  pecuniam  eorum,  perquirat  Rex  si  vult  tanquam  suum  proprium." — Leges 
EdvxLrdi,  c.  29.  Wilkins'  Leges  A.  S.  Selden  Op.  v.  ii.  p.  1582.  The  authenticity 
of  this  law  has  been  questioned  by  Prynne,  Demurrer  ;  and  his  doubts  are  supported 
by  the  anther  of  the  able  and  learned  tract  already  cited.  The  question,  &c. 

In  Madox's  account  of  the  '  Exchequer  of  the  Jews "  (History  of  the  Exchequer, 
c.  7)  may  be  found  some  curious  particulars  of  the  Judaical  revenue  of  the  Norman 
kings,  and  the  exactions  practised  on  the  Jews,  for  the  benefit  of  the  roval  treasury. 
So  entirely  were  the  Jews  the  property  of  the  monarch,  that  Henry  the  Third  actually 
assigned  and  delivered  to  his  brother,  Richard  Earl  of  Cornwall,  all  the  Jews  of 
England.,  as  a  security  for  the  repayment  of  a  debt — 39  Hen.  3.  Rex  omnibus, 
&o.  Noveritls  nos  mutuo  accipisae  a  dilecto  fratre  et  fideli  nostro  R.  comiti  Comvbiee. 
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(^uinque  miUia  marcarimi  sterlingorum  noromm  et  integrorum,  ad  quorum  boIu- 
tionem  aBaignavimus  et  tradidimua  ei  omnea  Jndieofl  nostros  AnglioB,  &c.  Madox, 
Exchequer,  c.  vii.  p.  156  ;  1  Rymer,  Fcedera,  315. 

The  parliamentary  edition  of  J^mer  contains  a  writ  issued  in  the  ensuing  year,  De 
scrutando  areas  Judffiorum  pro  Mieardo  comite  Cornvbia,  1  Rym.  337.  A  writ  of 
the  46th  of  Henry  the  Third  bears  the  following  title,  De  scrutando  omnra  aicu 
Judteorum,  ac  de  capiendo  omnia  sua  bona  in  manus  regis  yer  totum  regnum. 
1  Bym..  407. 

The  nature  of  the  toleration  extended  to  the  Jewish  worship  appears  in  the 
following  record  of  the  37th  year  of  Henry  the  Third, — "  Rex  providit,  quod  univerBi 
Judeei  in  sinagogis  suis  celebrent  submissa  voce,  secundum  ritum  eorum,  ita  quod 
Christiani  hoc  non  audiant."  Madox,  Exchequer^  169  \  1  Hyn.  293.  But  one  of  the 
most  curious  facts  concerning  their  religious  privileges,  is  the  existence  of  a  bishop 
or  pnsbyter  of  the  Jews  who  appears  to  have  been,  at  some  times,  appointed  by  the 
crown,  at  others,  elected  by  the  Jews,  subject  to  the  royal  approbation.  The  principal 
records  on  this  matter  may  be  found  in  1  Bym.  95,  362.  591.  Madox,  Esechequer, 
c  7,  p.  177.    Tovey,  Anglia  Jvdaica,  53,  et  seq.   Selden,  Op.  iii.  p.  1583, 1584. 

(7)  The  statute  de  Judaiemo,  or,  according  to  its  original  title,  de  la  Jeverie, 
Statutes  of  the  Realm,  i.  221,  passed  in  the  thml  year  of  Edward  the  First,  Prynne, 
Demurrer.  Tovey,  204,  232,  concludes  with  a  declaration,  that  the  permissioD 
to  the  Jews,  to  take  lands  on  lease,  should  not  continue  more  than  fifteen  years  from 
that  time  ;  and  at  the  expiration  of  that  period  in  the  eighteenth  year  of  Edward 
the  First,  the  Jews  of  England  were  banished.  The  principal  records  connected 
with  that  event  seem  to  lutve  perished ;  but  writs  of  safe  conduct  remain,  issued 
in  that  year,  entitled,  Salvus  conductus  pro  omnibus  Judsis  regnum  exeuntibus 
Bege  jubente ;  and  reciting,  cum  certum  terminum  omnibus  et  singulis  Judsis 
regni  noatri  priefixerimus  idem  regnum  exeundi,  &c.  1  Rym.  736 ;  Tovey,  240, 
et  eeq.  In  page  244,  of  a  copy  of  Tovey's  Anglia  Judaiea,  in  the  possession  of  the 
editor,  is  the  following  manuscript  note : — *  Anno  1306,  3  Ed.  Secttndi  *  (the  date 
must  be  incorrect,  Edmtrd  the  Second  having  ascended  the  throne  in  1307). "  circiter 
festum  Sancti  Johannis  Baptisti,  sex  Judsei  venerunt  Londonice,  eo  quod  voluerunt 
impetrari  licentiam  a  Rege  in  Anglia  commorandi ;  unus  eorum  fuit  Physicus. 
Annates  Civil.  London.  Bib.  Cotton.  Otho.  B.  iii.  The  statute,  1  Ed.  3,  st.  2,  c.  3, 
Le  roi  veut,  que  les  dettes  des  Jues  soient  perdonnes,  Stat,  of  the  Realm,  i.  255, 
may  probably  be  understood  of  the  debts  subsisting  at  the  period  of  the  banishment 
of  the  Jews,  and  which,  on  that  event,  became  payable  to  the  crown,  Ryley,  Bloc. 
Pari.  129,  173,  and  seems  not  to  authorise  an  inference  of  the  residence  of  Jews  in 
England  when  the  statute  was  passed. 

(8)  During  the  protectorate,  an  address  was  presented  on  behalf  of  the  Jews, 
soliciting  the  free  exercise  of  their  religion ;  a  measure  which  Prynne  opposed  in 
his  laborious  tract :  "  A  short  Demurrer  to  the  Jews'  long  discontinued  barred 
Remitter  into  England."  Of  the  proceedings  on  this  application,  an  amusing 
account  is  collected  by  Dr.  Tovey,  who  concludes  that  the  Jews  failed  to  obtain 
a  l^;al  establishment  under  Cromwell,  and  that  their  return  occurred  in  the  reign 
of  Charles  2.  Anglia  Judaiea,  259,  et  seq.,  an  opinion  supported  by  the  author 
of  The  Question,  &c.,  p.  36,  37.    See  also  1  Hagqard's  Reports,  App.  nos.  1,  2. 

(9)  1  Ann.  st.  1,  c.  30 ;  1  Bl.  Comm.  449  ;  13  Geo.  2,  c.  7,  s.  3,  and  see  6  &  7 
W.  3,  c.  6,  ap.;  Gibson  Cod.  433  ;  10  Geo.  1,  c.  4  ;  26  Geo.  2,  c.  33,  s.  18.  'The 
Flaintifi  had  leave  given  by  the  Court  to  alter  the  venue  from  London  to  Middkiex, 
because  all  the  sittings  in  London  were  on  a  Saturday,  and  his  witness  was  a  Jew, 
and  would  not  appear  that  day."   Barker  v.  Warren,  2  Mod.  270. 

(10)  26  Geo.  2,  c.  26,  repealed  by  27  Geo.  2,  e.  1.  An  account  of  the  debates 
on  the  latter  bill  may  be  found  in  Lord  Orford's  Memoires,  i.  310,  et  aeg. 

(11)  Mr.  Webbe's  tract  contains  the  concurrent  opinions  of  Sir  Boot.  Raymond, 
Serjeant  Cheshyre,  Mr.  Bigot,  Serjeant  Whitaker,  Mr.  Kettleby,  Mr.  Lutwich,  Mr 
Reeve,  Mr.  Talbot,  and  Sir  Clement  Wearg,  that  Jews,  natives  of  England,  have 
the  same  capacity  of  purchasing  and  holding  lands  as  other  subjects  ;  a  conclusioQ 
supported  by  Webbe,  with  much  learning  and  ingenuity. 

Mich.  27  Geo.  2.  "A  question  having  been  started,  on  occasion  of  the  late 
act  of  parliament  concerning  the  naturalization  of  the  Jews,  which  act  was  repealed 
this  aeeaion,  whether  Jews  are  entitled  to  purchase  and  hold  lands  in  England. 
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LfOrd  Tem^,  after  the  repeal  of  the  act,  moved  in  the  House  of  Lorda,  that  some 
method  might  be  taken  to  ascertain  this  question ;  and  that  for  this  purpose  the 
judges  might  be  desired  to  attend  and  give  their  opinions  upon  it ;  which  was 
opposed,  and  the  motion  rejected,  for  many  reasons*  but  particularly  because  the 
judges  are  not  obliged  to  give  their  opinions  to  the  house  upon  such  extrariudicial 
cjuestions,  where  no  bill  ia  depending ;  and  the  Duke  of  Argyle  mentioned  a  case 
in  Queen  Aime's  time,  where  such  a  question  being  put  to  the  judges,  Lord  Chief 
Justice  Holt,  in  the  name  of  himself  and  the  rest,  insisted  that  they  were  not  obliged 
to  give  their  opinions  on  any  such  questions,  and  his  objections  were  allowed  by  the 
Hovwe."   Mr.  Coxe's  MSS.  E.  E. 

(12)  The  authorities  for  this  practice  refer  to  times  before  the  banishment  of 
the  Jews.  1  Rt/m.  151  ;  Dyer,  144,  a.  n;  Madox,  Exchequer,  c.  7,  p.  166,  et  «g. 
Selden  de  Synedriis  Vet.  Hebr.,  Op.  v.  i.  p.  1469.  Id.  "  Of  the  Jews  sometime 
living  in  England."  Op.  v.  iii.  p.  1460 ;  Barringlon  on  the  Statutes,  225.  Con- 
cerning the  judges  appointed  to  "  exercise  jurisdiction  in  the  affairs  of  the  Judaism," 
see  Madox,  Exchequer,  c.  7,  p.  159,  et  seq.;  4  Inst.  254.   Tovey,  Anglia  Judaica, 

5.  43,  et  set^.   Selden,  Op.  v.  iii.  p.  1459-1462 ;  and  for  the  assemblr  called  the 
ewish  parliament,  Prynne,  Demurrer,  part  2,  p.  28,  et  seq.  Tovey,  Anglia  Judaica, 
p.  110,  et  seq. 

(13)  "  Turks  and  Infidels  are  not  perpetui  inimici,  nor  is  there  a  particular 
enmity  between  them  and  us  ;  but  this  is  a  common  error  founded  on  a  groundless 
opinion  of  Justice  Brooke ;  for  though  there  be  a  difference  between  our  religion 
and  theirs,  that  does  not  oblige  us  to  be  enemies  to  their  persons ;  they  are  the 
creatures  of  God,  and  of  the  same  kind  as  we  are,  and  it  would  be  a  sin  in  us  to  hurt 
their  persons.  Per  Littleton  (afterwards  Lord  Keeper  to  King  Charles  I.)  in  bis 
reading  on  the  27  E.  3, 17,  MS."   1  Salk.  46  ;  1  Atk.  21 ;  WiUes,  638. 

(14)  Willes,  642.  In  CamjAell  v.  Hall,  Mr.  Hargrove  having  cited  the  distinction 
mentioned  by  Lord  Cofce  in  UtUnn^t  case,  between  "  countries  vested  in  the  king 
by  conqu^t,  and  countries  coming  to  him  by  descent,"  added,  "  in  reporting  this 
doctrine,  Lord  (Joke  mixes  with  it  another  distinction  between  infidel  and  Christian 
countries,  which  is  now  justly  exploded."  Upon  which  Lord  Mansfield  interposed. 
*  do  not  quote  the  distinction  for  the  honour  of  Lord  Coke."  20  Howell  State  Trials, 
294.  His  Lordship's  judgment  in  that  case,  contains  the  following  passage  :  "  Laws 
of  a  conquered  country  continue  until  they  are  altered  by  the  conqueror.  The 
justice  and  antiquity  of  this  maxim  are  incontrovertible  ;  and  the  absurd  exception 
as  to  pagans,  in  Calvin's  case,  shows  the  universality  of  the  maxim.  The  exception 
could  not  exist  before  the  Christian  »ra,  and  in  all  probability  rose  from  the  mad 
enthusiasm  of  the  crusades."   Id,  323. 

(16)  3  Inst.  89.  Gontrahentes  cum  Judnis  vel  Judieabus.  in  terra  vivi  con- 
fodiantur."   Fleta,  lib.  i.  c.  37.   See  Barringlon  on  the  Statutes,  222. 

(16)  Lord  Hardwicke  declined  to  interfere  in  regulating  the  school  of  this  charity, 
but  controuled  the  application  of  the  revenue.  Attorney-General  r.  Corporation 
of  Bedford,  2  7*5.  Sen.  505.  See  the  cases  collected  in  The  Attorney-General  v. 
Dixie,  13  Ves.  519.   Ex  parte  Berkhampstead  Free  School,  2  Ves.  dc  Bea.  134. 

(17)  The  Attorney-General  v.  Whiielif,  11  Vea.  241.  The  Attorney-General 
V.  Hartley,  2  Jac.  <&  Walk.  353. 

(18)  The  following  account  of  a  decision  connected  with  the  doctrine  discussed 
in  the  preceding  case,  is  extracted  from  a  MS.  in  the  possession  of  the  Editor,  and 
agrees  nearly  verbatim  with  a  note  among  Lord  Colchester's  MSS.  A  very  imperfect 
r^mrt  of  the  proceedings  occurs  in  2  Atk.  14,  under  the  title  of  Mellish  v.  Da  Costa. 

[533]  Villareal  v.  Mellish.   In  Chancery.    1 1th  March  1 737. 

v.,  the  daughter  and  widow  of  a  Jew,  having  agreed  with  her  father,  that  he  should 
have  the  care  <A  the  persons  and  estates  of  her  two  infant  children,  and  in  the 
event  of  thor  death  during  minority,  should  receive  a  moiety  of  their  property,  and 
having  abjured  Judaism  and  married  a  Christian,  on  the  petition  of  the  children  the 
Court  ordered  that  they  should  be  delivered  to  their  mother,  guardianship  not  being 
assignable,  and  the  agreement  not  purporting  to  be  an  assignment,  and  the  right  of 
the  mother  to  be  guardian  continuing  notwithstanding  her  second  marriage. 

The  Defendant,  Mrs.  Mellish^  was  the  daughter  of  Mr.  Da  Costa  a  Jew,  and 
having  married  Mr.  Villareal  a  Jew,  had  by  him  two  children,  one  of  whom  is  near 
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nine  ^ears  old,  and  the  other  about  eight,  and  VUlareal  dying,  a  bill  was  brought 
in  this  Court  touching  the  children's  estate,  &c.,  a  decree  thereon,  and  the  fortune 
ot  the  two  children  appeared  to  be  £27,000  each.  Afterwards  a  treaty  of  marriage 
was  had  between  the  mother  and  one  Mr.  Mendez,  and  thereupon  Da  Costa  her 
father  prevailed  on  his  daughter  to  assign  over  the  guardianship  of  the  two  children 
to  him,  and  to  agree  that  u  the  two  children  died  during  their  minority,  he  should 
have  a  moiety  of  their  fortunes.  The  treaty  of  marriage  aftorwards  breaking 
ofi,  she  married  Mr.  Mellish  without  her  father's  consent,  and  became  a  Ohristian, 
and  Mr.  Da  Costa  having  possession  of  the  two  children,  refused  the  mother  to 
visit  them,  without  a  French  woman  being  with  them,  &c.  Thereupon  Mr.  MeUi^ 
and  wife  preferred  this  petition  to  be  restored  to  the  guardianship,  or  that  she 
might  have  liberty  to  see  the  children  without  interruption  alone,  and  the  children 
liberty  to  visit  her.  Another  petition  was  presented  on  behalf  of  the  two  children, 
praying  that  the  Court  would  give  proper  directions  for  their  education,  &c. 

Mr.  Browne  for  Mr.  Mellish  et  uz.  This  assigning  the  guardianship,  is  void 
by  the  mother,  it  being  a  personal  right  without  any  interest,  but  for  the  good  and 
benefit  of  the  infants,  &c.,  and  as  it  cannot  be  transferred,  so  neither  can  it  be 
renounced.    Vaugh.  177,  Bedell  v.  Constable. 

Mr.  Thomas  Clarke  for  the  two  children.  They  have  a  right  to  the  mother's 
care,  unless  she  be  disabled  or  disqualified,  which  is  not  in  this  case,  unless  by  the 
deed,  by  which  it  is  pretended  the  mother  has  assigned  her  right  of  guardianship  ; 
and  as  to  the  deed  itself,  as  it  is  of  such  a  nature  as  the  Court  [634]  would  not  carry 
into  osecution,  so  by  the  same  reason  the  Court  will  not  sufier  it  to  be  made  use  of 
in  bar.  Plowd.  294,  Osbom  v.  Garden.  Barret  v.  Ladjf  Penham,  guardianship 
not  assignable,  v.  Ca.  in  Dom.  Proc.  1724.  (Beyndds  v.  Lady  Teynham,  9  Mod.  40. 
Lady  Teynkam  v.  Dacre  Barret  Lennard,  4  Bro.  P.  C.  302.)  As  to  what  may  concern 
the  religion  of  the  infante,  though  that  should  be  the  choice  of  every  person,  yet 
as  here  they  cannot  choose,  and  as  the  method  of  education  will  naturally  afEect 
religious  principles,  therefore  care  should  be  taken  of  such  education ;  but  con- 
sidering the  temporal  advantages  only  of  the  children,  the  education  in  Judatsm 
will  affect  their  fortunes,  and  the  consequence  of  the  children  continuing  with  the 
grandfather,  being  educating  them  in  a  different  religion  from  the  parent,  so  that 
will  lay  a  foundation  for  that  difference  in  a  family,  which  is  too  common  upon 
account  of  their  difEerence  in  religious  principles,  and  especially  in  Jewish  families  ; 
as  appears  by  the  provision  made  by  the  legislature  for  allowance  by  Jewish  parents 
to  convert  Christian  children  ;  Stat.  1  Ann.  c.  30. 

Mrs.  MeUish  by  affidavit,  said  she  was  baptized  28th  of  March  1735,  and  that 
her  father  Mr.  Da  Costa  was  a  Jew. 

Mr.  Talbot  for  the  children.  Vaughan,  181.  The  one  child  here  is  a  daughter, 
and  the  other  a  son.  The  daughter,  as  a  Jewess,  may  be  married  improvidently, 
the  son  will  be  under  incapacities,  by  our  law  &a  a  Jew,  can  enjoy  no  offices,  &c. 

Mr.  Attorney  General,  for  Mr.  Da  Costa.  Mr.  VUlareal,  the  former  husband, 
died  in  1730.  Mr.  Da  Costa  has  had  the  care  of  the  chUdren  under  the  Deed  of 
Ag^reement  in  1734,  without  any  complaint  by  the  children  or  the  mother,  till 
this  petition.  Agrees  a  guardianship  cannot  be  assigned  in  law  ;  but  it  does  not 
follow  but  that  the  plaintiff,  having  such  right,  may  agree  that  another  profwr 
person  should  exercise  that  authority.  Debts  are  not  assignable  at  law  otherwise 
m  this  Court,  and  this  petition  is  to  set  aside  her  own  agreement.  This  Court  is  not 
bound  to  interpose  in  such  cases.  Case  of  Mr.  Hopkins  (Ex  parte  Hopkins,  3  P.  TT. 
IDl),  having  given  to  two  of  the  daughters  of  Mr.  /epy  about  £10,000  [6351 »  piece, 
and  the  executor  having  the  custody  of  the  two  children ;  the  father  petitioned  to  have 
the  children  educated,  &c.,  but  the  Lord  Chancellor  King  dismissed  the  petition, 
and  said  if  the  father  could  recover  the  possebsion  of  the  children  at  law  he  might. 
The  objection  to  the  father  was  his  being  a  farmer  in  the  country,  improper,  &c. 
As  to  the  children's  petition,  it  is  said  they  are  not  bound  by  the  mother's  agreement : 
and  that  no  objection  lies  a^nst  her ;  but  here  by  her  second  marriage  she  is  not 
sui  juris,  and  tne  children  will  come  under  the  power  of  the  father  in  law.  The  next 
objection  is  that  the  mother  is  now  a  Christian  ;  this  is  a  popular  argument,  but 
we  are  not  to  be  wiser  than  the  law ;  and  it  was  thought  one  of  the  hardest  parts  of 
the  persecuting  of  Protestants  abroad,  the  taking  away  the  children,  and  putting 
them  under  a  difierent  education ;  and  if  the  Court  should  interpose  in  sach  cases. 
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IB  afraid  no  children  Tould  be  suffered  to  be  educated  otherwise  than  according  to 
tbe  legal  eatablishment.  The  foundiation  of  the  statute  1  Ann.  was,  that  children 
abould  be  left  free  without  force  in  their  choice  of  religion.  The  Statute  12  Car.  2, 
c.  24,  s.  8,  9,  which  gives  power  to  the  father  to  devise  the  guardianship  of  a  child, 
takes  no  notice  of  the  mother. 

The  deed  and  agreement  between  Mr.  Da  Costa  and  his  daughter  Mrs.  Mellish 
read,  dated  3d  of  May  1734.  She  agreed  that  if  her  two  infant  children  should  die 
infanta  intestate,  he  should  be  entitled  to  an  equal  moiety  with  her,  and  that  she  and 
all  persons  who  should  be  entitled  to  the  guardianship  of  the  two  children,  should 
permit  Da  Costa  to  have  the  care  of  their  persons  and  estates.  On  the  back  of  the 
deed  ie  an  indorsement,  dated  March  1735,  by  Mr.  Mellish  and  Mrs.  Villareal  (then 
his  wife),  whereby  they  confirmed  and  ratified  the  deed.  A  deed-poll  signal  b^ 
Mr.  Da  Costa  whereby  he  agrees  to  permit  Mrs.  MeUish  to  visit  the  children  at  his 
house.  Affidavit  of  Mr.  Da  Costa  of  uie  occasion  of  making  the  deed,  on  treaty  of  the 
daughter's  marriage  with  Mr.  Mendesy  and  her  free  act,  and  never  refused  her  to 
visit  the  children  ;  also  affidavit  of  Mr.  Da  Costa's  care  of  the  children. 

Mr.  Fazakerly  and  Mr.  Murray  on  the  same  side.  The  guardianship  of  the 
mother  is  little  regarded  by  the  common  or  statute  law  of  [636]  tins  kingdom ; 
and  wisely  so  ;  because  the  mother  by  second  marriage  put3  herself  under  the  power 
of  another ;  and  her  afEection  often  alienated  from  the  ohildren  of  the  first  husband, 
to  those  of  the  second.  Instances  in  the  guardianship  in  socage,  customs  of  London, 
&c.  Case  of  Lord  Mansell^  who  being  about  14,  would  have  chosen  his  mother  (who 
was  then  married  to  a  second  husbam)  to  be  his  guardian ;  but  Lord  Talbot  refused 
it,  but  upon  other  persons  of  honour  being  jomed  with  the  mother's  husband. 
Though  a  guardianship  cannot  be  assigned,  yet  it  may  be  renounced  ;  and  in  case  of 
an  action  at  law  by  the  mother  here,  the  deed  would  bar.  This  is  not  such  a  case 
as  the  court  should  interpose  any  extraordinary  power  ;  and  the  giving  the  guardian- 
ship here  to  the  mother,  would  in  truth  be  giving  it  to  the  father-in-law ;  because 
she  is  in  potestate  viri.  This  is  a  general  question,  whether  this  Court  will  interpose 
to  give  a  guardian  to  children  upon  account  of  religion  )  The  children  here  as  much 
{Note  :  A  blank  occurs  here  in  the  origiQal  MS.)  as  they 

can  be,  considering  their  tender  years.  The  father  here  might  have  devised  the 
guardianship,  upon  the  statute  12  Car.  2,  though  Roman  Catholics  are  excepted, 
for  political  reasons.  The  true  point  is,  whether  this  Court  will  change  the  education 
of  the  chUdren,  on  this  case,  so  as  to  change  their  religion  f 

The  Lord  Chancellor.  It  is  with  reluctance  he  is  obliged  to  determine  questions 
of  this  sort,  in  family  disputra,  and  more  disagreeable  where  they  relate  to  relij[ious 
matters ;  but  when  it  becomes  necessanr  he  must  do  it.  Here  are  two  jjetitions, 
first  by  the  mother,  second  by  the  children.  As  to  the  mother's,  her  claim  must 
be  considered  first.  Her  claim,  as  before  the  deed  of  1734,  is  clear,  and  a  right  in 
her.  It  has  been  truly  said  that  the  right  of  guardianship  of  the  mother  difEers 
from  that  of  the  father ;  she  caunot  devise,  as  the  father  mf  y  by  the  statute  of 
Car.  2  {Bedell  v.  Constable,  Vaugh.  177.  Ex  parte  Edwards,  3  Atk.  519).  The 
mother's  right  abstracted  from  socage  (which  is  not  here  the  case,  there  being  no 
lands)  arises  from  nature.  She  has  a  right  to  the  custody  of  the  persons,  and  care 
of  the  education ;  and  this  in  all  countries  [637]  where  the  laws  do  not  break  in. 
The  grandfather  has  no  right  to  interpose,  otherwise  than  as  the  mother  being 
his  daughter,  owed  a  duty  to  him.  It  must  be  admitted  likewise,  that  the  mother 
had  no  right  to  assign  the  guardianship ;  no  guardianship  assignable  except  in 
chivalry.  Lord  Vaughan  in  Bedell  y.  Corutable,  calls  it  a  private  office  of  pers(mal 
trust.* 

Next,  how  it  stands  under  the  deed  of  May  1734.  It  must  be  agreed  that  that 
does  not  transfer  the  guardianship.  As  to  the  difference  that  though  things  may 
not  be  assignable  at  law,  yet  they  may  in  equity,  that  is,  where  they  consist  in  interest ; 
and  therefore  guardianship  is  no  more  assignable  in  equity  than  at  law ;  and  the 
deed  here  does  not  use  words  of  assigning,  but  is  an  agreement  that  the  grandfather 
should  have  the  actual  care  and  education,  and  that  she  would  not  interpose.  It 
is  therefore  clear  that  Mr.  Da  Costa  has  gained  no  right  to  the  guardianship  under 
this  deed,  but  to  clear  the  mother,  &c.  It  seems  a  little  strange  to  come  into  a  court 
oi  equity  to  pray  contrary  to  the  agreements  of  the  party  ;  and  much  less  can  the 
eourt  set  aside  the  agreement  in  this  summary  way.   No  imputation  on  the  behaviour 
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of  Mr.  Da  Costa,  and  therefore  no  ground  to  reliere  Mrs.  Mellish  on  her  petition, 
and  her  petition  therefore  dismissed  ;  hut  as  to  the  petition  of  the  infants  another 
consideration.  Objection  to  this  that  it  comes  from  the  mother ;  but  though  it 
may  be  so,  jet  as  this  comes  before  the  court  in  a  case  where  the  court  has  giren 
directions  touching  the  estate  of  the  infants,  the  court  ought  to  intarpoee,  from 
whatever  hands  it  comes,  though  from  a  mere  stranger  ;  and  so  it  was  aone  in  the 
case  of  Lord  Dudley  to  controvert  the  accounts  of  the  receiver. 

Here  are  two  questions ;  first,  whether  in  the  power  of  the  court  to  give  any 
directions  to  deliver  them  to  the  mother  1  Whether  proper  ?  As  to  the  first, 
the  power,  has  no  doubt  of  it.  though  no  cause  depending,  as  was  Mr.  Barrett  and 
Lady  Teynkam's  case.f  As  to  [538]  the  interposition  of  courts  of  law  on  Habeas 
Corpus,  the  courts  of  law  have  nothing  to  do  about  the  right  of  guardianship,  but 
as  to  the  liberty  of  the  party  only ;  t  and  there  are  proper  writs,  as  ravishment  of 
ward,  &c.,  and  Habeas  Corpus  is  only  for  the  court  to  take  care  that  the  party  be 
not  confined  contrary  to  law. 

Secondly,  as  to  the  discretion  of  the  Court;  and  holds  that  he  is  bound  to 
interpose.  Has  declared  that  the  deed  passes  no  right,  but  that  it  still  remained  in 
the  mother ;  and  whatever  the  mother  has  done,  if  she  neglects,  the  children  may 
complain,  or  any  one  for  them.  Much  has  been  said  on  the  point  of  religion ;  holds 
the  true  state  of  the  question  to  be,  whether  this  court  shall  not  take  the  infants 
out  of  the  hands  of  a  person  who  has  no  right  of  guardianship,  and  put  them  into 
the  hands  of  the  person  who  has  the  right,  aDd  is  of  the  religion  of  this  country  1 
Do  not  by  any  means  intend,  but  declare  the  contrary,  to  take  the  children  of  Jews 
from  their  parents,  any  farther  than  as  required  by  the  act  of  parliament.§ 

It  has  been  said,  that  the  father  of  the  children  was  a  Jew.  I  see  nothing  to 
prevent  the  father  from  devising ;  but  the  father  being  dead,  and  not  having  disposed 
of  the  guardianship,  the  father's  right  devolves  to  the  mother,  and  she  is  here  of 
the  religion  of  the  country,  and  there-[539]-fore  no  reason  to  take  the  right  from 
her. 

As  to  the  statute  1  Anne,  though  the  present  case  is  not  within  the  provisions 
of  it,  yet  the  reason  weighs ;  for,  if  a  Jew  child  become  Christian,  the  act  of  parliament 
takes  away  the  father's  power,  and  as  the  children  here  are  of  such  tender  years 
that  they  cannot  choose  for  themselves,  should  not  the  Court  interpose  to  assifit 
in  restoring  them  to  their  rightful  guardian  % 

No  person  has  greater  regard  to  conscience,  but  holds  likewise  that  the  Christian 
religion  is  part  of  the  law  of  the  land,  and  so  held  and  declared  by  Lord  Chief  Justice 
Hale,  in  the  case  of  the  King  v.  Taylor,  1  Vent.  193  ;  3  Keb.  107. 

Order  the  children  to  be  delivered  forthwith  to  the  mother.  (On  the  power  of 
the  mother  as  guardian  of  her  infant  children,  notwithstanding  a  second  marriage, 
see  Pottinger  v.  Wightman,  3  Mer,  67.) 

*Vaugh.  177.  Eyre  v.  Countess  of  Shaftesbury,  2  P.  W.  121.  Earl  of  Shaftes- 
bury V.  Shaftesbury,  Gilb.  Rep.  in  Eq.  172. 

t  Reynolds  v.  Lady  Teynham,  9  Mod.  40.  Lady  Teynham  v.  Dacre  Barrett 
Lennard,  4  Bro.  P.  C.  302.  See  ex  parte  Salter,  2  Dick.  769;  3  Bro.  C.  C.  50O. 
where  some  earlier  authorities  are  collected.  Spencer  v.  Earl-  of  Chesterfield,  Amb. 
146.  Ex  parte  The  Earl  of  Ilchester,  7  Ves.  348.  Eyre  v.  The  Countess  of  Shaftesbury, 
2jP.  102.  O'Keefe  V.Casey,  I  SchoalesdLefr.lOe.  Ex  parte  Woolscombe.  I  Mad. 
213.  Ex  parte  Mayerscough,  Uac.  d  Walk.  151.  In  ez  parte  Hopkins,  3  P.W.lbl, 
Lord  Chancellor  King  declined  to  order,  on  petition,  the  delivery  of  infants  to  their 
father.  ' 

X  The  decisions  on  this  point  seem  not  perfectly  consistent.  Rex  v.  Johnson. 
Lord  Raym.  1334  ;  8  Mod.  214  ;  1  Str.  579.  iJea;  v.  Smith,  RidgevMy  Rep.  Temp. 
Hardvncke,  149  ;  2  Str.  982  ;  3P.W.  155,  n.  Rex  v.  Delaml,  3  Burr.  U35 ;  1  Bl. 
410.   Rex  v.  Hopkins,  7  East,  579. 

§  On  a  bill  by  a  testamentary  guardian  against  a  trustee,  the  answer  of  the  De- 
fendant, representing  the  Plaintiff  as  an  unfit  person  to  have  the  management  of  the 
minors,  "  being  a  man  of  small  fortune  and  increasing  family,  and  also  a  sectarj-." 
was  declared  scandalous  and  impertinent.   Corbet  v.  Tottenham,  1  Ball     Beatt.  59. 


Digitized  by  Google 


2  SWANS.  fitO. 


HAWKSUAW  V.  PARKINS 


723 


Thomas  Hawkshaw,  Plaintiff ;  William  Parkins  find  John  Thompson,  Defendants. 
July  21,  23,  Nov.  12,  1818  ;  Fdt.  27,  1819. 

Demurrer  to  a  bill  by  a  surety,  stating,  that  two  partners  having  agreed  to  execute 
a  release  to  the  principal,  in  consideration  of  an  assignment  of  his  ejects,  one  alone 
executed  the  release,  overruled.  Whether  a  release  bo  executed  binds  all  the 
partners,  quare.  A  writ  of  injunction  issued  after  execution  is  in  the  same  form 
with,  the  common  writ  before  execution.  The  Plaintiff,  in  equity,  having  been 
taken  in  execution,  and  discharged  by  a  judge  of  the  court  of  law,  on  payment 
into  the  hands  of  the  Master  of  that  Court,  of  the  amount  of  the  sum  indorsed 
on  the  writ,  with  sherifE'a  poundage ;  and  the  common  injunction  having  after- 
wards been  inued ;  on  motion  to  (wsolve  the  injunction,  it  was  ordered,  that  the 
Plaintiff  might  apply  to  the  court  of  law  for  payment  to  him  and  to  the  Defendants, 
of  the  sum  paid  into  the  hands  of  the  Master,  that  sum,  when  received,  to  be  paid 
into  the  bank  to  abide  the  event  of  the  cause. 

The  bill  filed  on  the  10th  of  June  1818  stated,  That  one  Daniel  Bencher,  late  of 
Bedford  Street,  in  the  county  of  Middlesex,  coal  merchant,  but  now  [540]  abroad, 
and  out  of  the  jurisdiction  of  the  court,  sometime  in  the  year  1810  represented  to 
the  Plaintii^  that  he  had  considerable  dealings  with  the  Defendants,  who  carried 
on  trade  as  coal  merchants  at  the  Adelphi  ;  and  that  he  could  obtain  a  considerable 
enlargement  of  his  credit  with  the  Defendants,  if  he  could  procure  some  respectable 
person  to  join  him  in  a  security  to  them  by  way  of  bond,  and  he  requested  Plaintiff, 
to  join  him,  upon  an  assurance  that  no  risk  was  likely  to  be  incurred  in  so  doing 
as  the  credit  allowed  by  the  Defendants  to  Bencher  was  smalt,  and  the  settlements 
frequent ;  that  the  PlaintifE,  influenced  by  such  representations  and  assurance,  and 
being  willing  to  accommodate  Bencher,  consented  to  join  in  such  security,  and  for 
that  purpose  executed  with  Bericher  a  joint  and  several  bond  to  the  Defendants, 
datea  the  1st  of  May  1810,  in  the  sum  oi  £500  conditioned  to  be  void  on  payment 
by  the  Plaintiff  and  Bencher  or  either  of  them  of  the  sum  of  £250,  or  any  less  sum 
that  should  or  might  thereafter  become  due  from  time  to  time  for  coal  delivered 
to  Bencher  by  the  Defendants;  that  some  time  in  1816  Bencher  having  become 
embarrassed  in  his  circumstances,  entered  into  a  composition  with  the  Defendants 
and  his  other  creditors,  wherebj  they  agreed  to  accept  an  assignment  of  his  propert}', 
and  in  consideretion  thereof  to  execute  a  release  ?f  their  several  demands  ;  that  on 
the  27th  of  August  1816  an  indenture  of  that  date  was  executed  hy  Bencher  of  the 
first  part.  C.  G.  a  creditor  of  Bencher  of  the  second  part,  and  the  I>efendants,  and 
W,  M.f  and  M.  his  son  and  copartner,  being  bona  fide  creditors  of  Bencher,  ci  the 
third  part,  whereby  after  recitmg  that  Bencher  stood  indebted  to  the  parties  of  the 
second  and  third  part  in  the  several  sums  of  money  set  opposite  to  their  respective 
names,  and  was  unable,  by  reason  of  certain  losses,  to  pay  the  whole  of  their  respective 
demands,  but  in  order  to  render  to  them  the  [541]  utmost  satisfaction  in  his  power, 
had  proposed  to  convey  all  his  estate  and  effects  to  C.  G.  in  trust  for  himself  and  the  rest 
of  the  creditors  of  Bencher,  rateably  and  in  proportion  to  the  amount  of  their  several 
debts,  to  w  hich  the  parties  of  the  third  part  had  consented  and  agreed,  and  had  chosen 
and  appointed  C.  G.  to  be  a  trustee  accordingly,  it  was  among  other  things  witnessed, 
that  the  creditors,  parties  of  the  second  and  third  parts,  severally  and  respectively, 
and  for  their  several  and  respective  executors,  &c.,  accepted  the  said  assigned  premises, 
estate,  and  effects  in  full  payment  and  satisfaction  of  their  respective  debts,  and 
released  Bendier  from  the  said  several  debts,  and  from  all  actions,  suits,  &&,  for 
or  by  reason  of  the  debts  so  due  to  them,  or  of  any  other  matter  whatever,  antecedent 
to  the  day  of  the  date  of  the  indenture! 

The  bill  further  stated,  that  the  indentare  W9B  executed  by  the  Defendant 
Thompson  on  behalf  of  himself  and  his  copartner  Parkins,  but  Parkins  did  not, 
save  as  aforesaid,  execute  the  same,  and  the  deed  was  not  therefore  binding  upon  him 
orthefirmas  a  releaise  at  common  law;  but  submitted  that  it  was  a  sufficient  discharge 
in  equity  of  any  claim  or  demand  which  the  Defendant  might  have  had  by  reason 
of  the  bond  against  the  Plaintiff  as  surety,  and  that  the  bond  ought  to  be  delivered 
up  to  the  Plaintiff  to  be  cancelled.  It  was  also  stated  that  the  Defendant  had  com- 
menced proceedings  at  law  against  the  Plaintiff  on  the  bond,  and  had  caused  him 
to  be  arrested  and  held  to  special  bail  for  the  sum  of  £250.   The  bill,  charging  that 
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the  indenture  was  executed  by  Thompson  on  behalf  of  himself  and  his  copartner, 
and  that  though  the  PlaintifE  could  not  take  advantage  <^  the  inctenture  by  way 
of  plea  in  bar  to  the  action  at  law,  yet  that  the  same  ought  to  be  considered  in  equity 
as  a  good  discbarge  of  Plaintiff's  liaoility  on  the  [642]  bond,  inasmuch  as  the  principal 
was  thereby  released,  and  the  Plaintifi  only  a  surety  therein,  prayed  that  the  Detandants 
might  be  restrained  by  injunction  from  proceeding  at  law  against  the  Plaintiff  in 
respect  of  the  matters  aforesaid,  or  upon  the  bond,  and  that  the  bond  might  be 
debvered  up  to  the  plaintiff  to  l>e  cancelled. 
^The  Defendants  filed  a  general  demurrer. 

vMr.  Welherel  for  the  bUl.  The  release  being  executed  by  Thompson  only,  is 
not  at  law  binding  on  Parkins.  A  partner  cannot  bind  his  cojtartner  by  deed, 
unless  expressly  authorised  by  the  articles  of  rortnership.  (HoTTison  t.  Jackson, 
7  T.  B.  207.  See  Ball  t.  Bunsterville^  4  T.  R.  313.)  In  proceedings  under  the 
bankrupt  laws  indeed,  one  partner  is  permitted  to  act  for  all  \Ex  parte  Hall,  I  Rose, 
2.  Ex  parte  Hodgkinson,  19  Ves.  291);  but  those  exceptions  have  never  been 
considered  as  impeaching  the  general  rule.  At  law,  therefore,  the  Plaintiff  has 
no  defence  ;  but  in  equity  a  partner  having  accepted  a  composition  from  the  principal, 
has  discharged  the  surety  ;  and  the  release,  though  it  cannot  be  pleaded  at  law, 
is  an  effectual  discharge  of  the  surety  in  equity,  i^ote :  The  cases  on  the  discharge 
of  the  surety  by  transactions  with  the  principal,  are  collected  in  Mayhew  v.  Crickell, 
3  Sloans.  185.)  It  is  clear  that  a  release  to  one  co^bligor,  is,  in  equity,  a  release  to 
both.  Bower  t.  Stoadlin  (1  Atk.  294).  At  least  one  part  of  the  relief  prayed  by 
the  bill  is  equitable,  namely,  that  the  bond  may  be  delivered  up  to  be  oancelled. 
Mr.  Seton  in  support  of  the  demurrer. 

A  release  to  one  of  several  co-obligors  discharges  the  [643}  rest.  Com.  Big. 
Pleader,  2  W.  30,  on  the  authority  of  a  passage  in  2  Bdle,  410, 1.  47.(1)  A  release 
of  partnership  debts  executed  by  one  partner,  concludes  the  firm.  Montague  on 
Partnership.  (2)  And  a  deed  of  composition  of  debts  is  an  exception  to  the  general 
rule  that  one  partner  cannot  bind  the  rest  by  deed.  "  When  a  trader  is  unable  to 
satisfy  the  demands  of  his  creditors,  to  save  the  trouble  and  expense  of  a  commission 
of  bankruptcy,  upon  his  giving  up  all  his  effects,  they  may  agree  to  accept  a  certain 

Proportion  of  the  debts  due  to  them,  in  satisfaction  of  the  whole.  This  can  only  be 
one  by  deed,  and  there  is  generally  introduced  into  it  a  clause  of  release.  If  co- 
partners are  creditors,  and  come  in  imder  the  composition  deed,  it  binds  all  if  executed 
by  one,  and  may  be  pleaded  in  bar  of  an  action  brought  for  the  previous  debt,  either 
in  conjunction  with  him  who  executed  it,  or  by  the  others  as  surviving  partners 
after  his  death."  Watson  on  Partnership  (p.  225).  The  plaintiff,  theruore,  on 
his  own  statement  has  a  defence  at  law. 

The  Lord  Chancellor  [Eldon].  When  a  bond  is  prepared  as  the  joint  bond  of  two 
ersons,  though  formerly  if  executed  by  one  only,  being  intended  to  be  executed  by 
oth,  it  was  considered  as  the  bond  of  neither,  it  has  been  lately  and  repeatedly 
held  to  be  the  bond  of  him  who  executed  it.  (Elliot  v.  Davis,  2  Bos.  <&  Pull.  338.) 
The  question  then  here  would  be,  whether  this  release,  if  not  [644]  valid  against  both 
the  partners,  is  valid  against  one  %  If  so,  the  parties  are  right  in  coming  into  equity, 
because  tJie  release,  though  not  good  agamst  both,  changes  the  nature  of  the 
property. 

In  reply  to  a  question  by  the  Lord  ChaneelloTt  whether,  if  two  partners  have  a 
demand  against  a  principal  and  a  surety  by  bond,  and  one,  professing  to  act  for  t^e 
other  as  well  as  himself,  signs,  seals,  and  delivers  a  release,  that  release  is  at  law 
valid  against  himself,  if  void  against  his  partner  t  The  Solicitor  General,  amicus 
curia,  stated  that  he  had  never  known  the  point  occur  in  practice,  but  thought  that 
the  release  might  be  pleaded  ;  that  a  deed  amounting  to  a  mere  acceptance  of  terms 
of  composition,  executed  by  one  partner,  is  not  binding  on  the  rest,  but  that  a  release 
so  executed  binds  all,  the  release  of  a  joint-obligation  by  one,  being  at  law  an 
extinguishment  of  the  debt. 

The  Lord  Chancellor  [Eldon].  When  Courts  of  Law  have  held  that  a  bond  which 
was  intended  to  ba  executed  by  two  as  a  joint  bond,  being  executed  by  one  is  valid  as 
his  bond,  why  is  this  release  not  valid  1  The  bill  prays  an  injunction  against  actions 
on  the  surety  bond.  In  Harrison  v.  Jackson,  the  question  depended  in  great 
mMsure  on  the  nature  of  the  deed.  I  take  it  tJiat  that  was  a  deed  "by  which  one 
partner,  signing,  sealing,  and  delivering  for  himself  and  his  partners,  undertook 
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to  make  a  grant ;  the  effect  of  such  a  deed  is  very  different  from  the  effect  of  a 
release. 

It  is  common  for  suitors  to  apply  here  to  be  discharged  from  bills  of  exchange, 
from  which  they  mi^ht  be  discharged  at  law,  the  original  jurisdiction  being  here. 
[545]  ^6^y  m^Qy  injunctions  have  been  granted  to  restrain  proceedings  on 
bills  of  exchange,  where  time  given  would  hare  afforded  a  good  defence  at  law  on 
the  rule  that  sureties  are  discharged  by  time  given  to  the  prinicipal.  We  had  bills 
in  this  Oourt  before  that  doctriue  prevailed  at  law.  The  fact  that  that  doctrine 
now  constitutes  a  legal  defence  is  no  reason  why  the  equitable  jurisdiction  of  this 
Court  should  not  be  maintained. 

July  23.  The  Lord  Cha/nullor  [Eldon].  The  case  is  no  more  than  this.  The 
Plaintiff's  bill  states,  that  he  executed  a  bond  in  the  penalty  of  £500,  as  surety  for 
the  payment  of  £260,  the  obligees  being  partners ;  that  all  the  creditors  of  the 
principal,  including  the  obligees  in  the  bond,  agreed  to  accept  an  assignment  of  his 
effects,  and  to  give  a  release  :  that  is  the  substantive  charge  in  the  oill.  It  then 
states,  that  the  release  wtis  executed  by  the  creditors,  but  that  the  mode  of  release 
by  these  two  creditors,  the  obligees,  was,  that  one  only  released,  signing  and  sealing 
the  deed  for  himself  and  his  partner ;  it  proceeds  to  allege,  that  the  deed  being 
executed  by  only  one  partner,  the  Plaintiff  cannot  defend  himself  at  law,  and  prays 
that  it  may  be  declared  a  good  discharge  in  equity  against  the  siurety. 

The  case  was  argued  oefore  me  on  the  question,  whether  this  was  a  valid  legal 
release ;  but  without  adverting  to  that  question,  and  supposing  that  it  would  not  be 
valid  at  law,  still  the  bill  has  charged,  that  the  Defendants  agreed  to  execute  a 
release,  and  that  an  assignment  was  made  in  performance  of  that  agreement ; 
that  will  sustain  the  agreement  in  equity  if  not  in  a  court  of  law.  It  was  contended, 
Uiat  the  Plaintiff  could  not  support  [546]  this  bill  if  he  had  a  legal  defence.  I  cannot 
accede  to  that  argument.  It  nas  always  been  held  here,  that  time  given  to  the 
principal  releases  the  surety ;  the  recent  adoption  of  that  doctrine,  by  courts  of  law, 
will  not  exclude  the  concurrent  jurisdiction  of  this  Court.  Another  circumstance 
is,  that  the  bill  prays  relief  which  cannot  be  obtained  at  law,  the  delivery  of  the  bond 
to  be  cancelled.   I  am  therefore  of  opinion,  that  the  demurrer  must  be  overruled. 

Demurrer  overruled.    Reg.  Lib.  A.  1817,  fol.  1883. 

On  the  23d  of  July,  the  day  on  which  the  demurrer  was  overruled,  the  Plaintiff 
obtained  from  the  Vice  Chancellor  an  order  for  the  common  injunction  till  answer 
and  further  order,  allowing  the  Defendants  to  call  for  a  plea  and  proceed  to  trial 
thereon,  and  for  want  of  a  plea  to  enter  up  judgment,  but  staying  execution  ;  and 
an  injunction  was  issued  accordingly. 

Nov.  12.  On  this  day  the  Defendants  moved,  that  the  order  of  the  Vice 
Chancellor  might  be  discharged,  and  the  injunction  dissolved  ;  or  that,  notwith- 
standing such  order  and  injunction,  the  Defendants  might  be  at  liberty  to  make 
an  application  to  the  Court  of  King's  Bench  for  payment  to  them  of  the  money  paid 
by  the  Plaintiff  into  the  hands  of  the  Master  of  that  Court. 

The  affidavit  of  the  Defendant's  solicitor,  in  support  of  the  motion,  stated,  that 
in  the  action  commenced  by  the  Defendants  on  the  bond,  a  verdict  for  £260  was 
found  for  them  ;  and  on  the  20th  of  June  181 8,  the  Plaintiff  was  taken  in  execution 
by  the  Sheriff  of  Middlesex,  under  a  writ  of  capias  ad  satisfaciendum,  for  the  sum 
of  £326,  10>.,  being  the  amount  of  damages  and  [547]  in  the  action ;  that  on 
the  23d  of  June,  on  an  application  by  the  Plaintiff,  Mr.  Justice  BaUey  ordered  the 
Plaintiff  to  be  ^soharged  out  of  the  custody  of  the  Sheriff,  upon  parent  into  the 
hands  of  the  Mastei',  of  the  amount  of  the  sum  indorsed  on  the  writ,  with  the  Sheriff's 
poundage,  to  remain  in  the  bands  of  the  Master  imtil  farther  order  ;  and  that  the 
Defendants  have  put  in  an  answer,  denying  the  whole  equity  of  the  Plaintiff's  bill. 

Mr.  Agar  for  the  motion.  The  merits  have  been  decided  at  law  ;  if  the  release 
could  have  been  pleaded  in  the  action,  this  Court,  which  never  relieves  mispleading, 
will  not  restrain  proceedings  imder  the  execution.  The  release,  if  void  at  law, 
cannot  be  good  in  equity.  A  common  injunction,  issued  after  execution  executed 
against  the  person,  is  irregular. 

Mr.  Bla^  against  the  motion.  On  the  demurrer,  the  Oourt  decided,  that  the 
Plaintiff  might  be  entitled  to  equitable  relief.  The  Oourt  will  not  peroiit  the 
Defendants  to  obtain  the  money,  till  the  question  of  equity  is  determined.  Axe  vi 
Clarke  (2  Dick,  549),  Franklin  v.  Thomas  (3  Mer.  225).  A  motion  to  dissolve  the 
common  injunction  per  saltum,  without  the  usual  order  nish    ccmtrary  to  practice. 
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duKhartf'^  from  executir'n  ;  b  it  if  the  Cotirt  delirers  him.  eare  must  be  taken 
t/f  phtfJs  birn  in  kuch  a  «ittiation  that  he  shall  not  be  at  liberty  to  say,  that  he  has 
fiati«fied  thf.  exeeation. 

I  fi-f(rht  witb  ly^r'l  Thurlow.  that,  after  the  injanetion.  the  sheriff  might  proceed 
io  ;  but  rtM.  if  )»e  meant  to  s^y  that  the  Court  would  not  stay  the  money  in 
th'!  han'bf  of  the  sheriff  :  always  conaidering  these  as  special  cases,  and  admitting 
that,  in  ordinary  cases,  the  C>>iirt  will  not  interfere. 

Mr,  Agar  rn«!;ntioned.  that  this  subject  had  recently  under^ne  discussion  before 
the  O/urt  of  Kxchequer;  and  Mr.  hiakt  added,  that,  in  that  instance,  the  bill  was 
filed  after  exttmit'um  againut  the  person. 

The  Lord  Ohanedlor  (Eldonl  There  is  an  important  difference  between  a  bill 
filer!  after  executif^i.  and  a  bill  filed  for  the  the  puriwse  of  preventing  execntion. 

I'he  present  is  a  verv  special  case.  Unless  1  misxeoollect  what  passed  on  the 
former  or;f;Bsion.  although  the  part^  is  already  in  execution,  yet,  if  the  case  is  such 
that  tlir;  (>;urt  would  grant  an  injunction  after  execution,  the  form  of  the  writ  is 
the  Namr;  in  as  the  ordinary  cases.  (This  position  was  confirmed  on  reference,  by  the 
rrffiNtrar.  Mr.  ('roft.)  [550]  many  cases  the  injunction  is  granted  after  execution 
rsxneuted.  oh  on  warrants  of  attorney.  If  the  court  of  law  has  acted  on  what  I  may 
call  itn  equity,  that  affords  no  reason  why  this  Court  should  not  entertain 
jurisdiction  on  a  bill  Hied.  It  is  quite  a  different  question  where  judgment  has  been 
obtained  after  proceedings  at  law. 

I  apprehend  that  I  shall  feel  no  difficulty  on  the  doctrine  as  between  principal 
and  surety.  If  I  mistake  not,  there  is,  in  the  Term  Beporta,  a  decisioii.  that  a  oore- 
nant  not  to  sue  one  of  several  co-obligors  is  not,  at  law,  a  release  of  the  co-oblieon. 
( ffmn  V.  Newhall,  8  T.  R.  168.  Hutton  v.  Eyre,  6  Taunt.  289.)  That  may  introduce 
a  question  whether  such  a  covenant  is  not  a  release  in  equity. 

"  His  Lordship  doth  order,  that  the  Plaintiff  be  at  liberty  to  make  an  application 
to  the  (!ourt  of  Ring's  Bench  for  payment  to  him  and  to  the  Defendants,  of  the 
money  paid  by  tlio  Plaintiff  into  the  hands  of  the  Master  of  the  said  Court  of  King's 
liiitioh.  pursuant  to  the  order  of  Mr.  Justice  Bailey,  on  the  23d  day  of  June  1818  ; 
and  it  is  onlorotl  that  they  do  pay  the  same  when  so  received,  to  be  verified  byaflS- 
dftvit,  into  the  bank,  with  the  privity  of  the  Accountant-General  of  this  Court,  on 
the  cn>dit  of  this  cause,  to  abide  the  event  of  this  cause ;  but  this  order  is  to  be  without 
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prejudice  to  the  right  of  any  of  the  parties  to  such  money,  or  any  of  the  queetions  in 
this  cause. " 

Reg.  Lib.  A.  1818,  fol.  1281. 

(1)  Probably  2  Ro.  Abr.  412,  G.  4,  5,  see  Co.  Litt.  Ed.  Hargr.  232  a,  n.  1.  Dot- 
chester  v.  Webb.  W.  J<mes,  345.  Cheetham  v.  Ward,  1  Bos,  &  full.  630,  and  the 
authorities  cited  in  Dean  t.  Newhall,  8  T.  B.  168. 

(2)  P.  21,  citing  the  dictum  in  looker's  case,  2  Co.  68,  that  in  pergonal  actions 
one  joint-tenant  may  release  all,  and  the  argument  of  Wood,  in  Smm  r.  Steele,  1  East, 
211. 


[551]  Campbell  v.  Mullett.  Willumson  v.  Lonomead.  Bolls.  June  2, 
July  23,  24,  1818  ;  March  18,  19,  24,  1819. 

Two  American  citizens  residing  at  Balthaore,  and  a  French  subject  residing  at  St. 
Domingo  being  in  partnership,  and  owners  of  certain  ships  captured  by  British 
cruizers,  and  the  commisaioners  appointed  under  the  7th  article  of  the  Treaty  of 
Commerce  concluded  in  1794,  between  this  country  and  America,  for  awarding 
compensations  to  American  subjects  who  had  suffered  losses  by  capture  for  which 
they  could  obtain  no  redress  in  the  ordinary  tribunals,  having  awarded  in  com- 
pensation of  the  ships  of  the  partnership  captured,  certain  sums  to  the  two 
Americans,  with  express  exclusion  of  the  French  citizen,  as  an  alien  enemy ;  the 
sums  80  awarded  are  not  partnership  property,  and  the  creditors  of  the  partnership 
have  no  claim  on  them,  as  against  the  separate  creditors  of  the  Americans. 

The  original  bill  filed  on  the  14th  of  July  1804,  by  Archibald  Campbell,  David 
Williamson,  James  Dall,  John  Munnickhuyson,  and  Joseph  Sterrett,  oi  Baltimore. 
in  North  Avierica,  and  John  Heathcote  of  London,  Merchants  (the  first  five  Plaintiffs 
bein^  trustees  of  the  estate  and  efieots  of  Stephen  Zacharie,  of  Baltimore,  Merchant 
on  his  separate  account,  and  as  a  partner  of  Messrs.  Coopman  and  Vochez,  lately 
trading  in  Baltimore,  under  the  firm  of  Zacharie,  Cooimum,  and  Co.),  stated  that 
in  November  1794,  a  treaty  of  amity,  commerce,  and  navigalioa,  between  his  Majesty 
King  George  [552]  the  Third,  and  the  United  States  of  America,  was  signed  by 
certain  Ministers  Plenipotentiary,  and  in  the  course  of  the  following  year  duly  ratified 
by  his  Majesty  and  the  then  President  of  the  United  States  ;  that  by  the  7th  article 
of  the  treaty,  after  reciting  that  complaints  having  been  made  by  divers  merchants, 
and  other  citizens  of  the  United  States,  that,  during  the  course  of  the  war,  in  which 
His  Majesty  was  then  engaged,  they  had  sustained  considerable  losses  and  damages, 
by  reason  of  irregular  or  illegal  captures  or  condemnations  of  their  vessels  and  other 
property,  under  colour  of  authority  or  commissions  from  His  Majesty,  and  that  from 
vanous  circumstances  adequate  compensation  for  the  losses  and  damages  so  sustained, 
could  not  then  be  obtained  by  the  ordinary  course  of  judicial  proceedings,  it  was 
agreed,  that  in  all  such  cases  where  adequate  compensation  could  not,  for  whatever 
reason,  be  then  actually  obtained  in  the  ordinary  course  of  justice,  full  and  complete 
compensation  should  be  made  by  the  British  government  to  the  claimants,  and  that 
for  the  purpose  of  ascertaining  the  amount  of  any  such  losses  and  damages,  five 
commissioners  should  be  appointed  and  authorized  to  meet  and  act,  and  that  the 
award  of  the  commissioners  or  any  three  of  them  should  in  all  cases  be  final  and  con- 
clusive, both  as  to  the  justice  of  the  claim,  and  to  the  amount  of  the  sum  to  be  paid 
to  the  claimants,  and  His  Majesty  undertook  to  cause  the  same  to  be  paid  to  such 
claimants  in  specie,  without  any  ckduction,  in  such  place,  and  at  such  time,  as  should 
be  awarded  by  the  commissioners ;  and  that  five  persons  were  duly  appointed  and 
constituted  to  carry  into  effect  the  provisions  of  that  article. 

The  bill  proceeded  to  state,  that  Stephen  Zacharie,  Francis  Coopman,  and  JoAn 
Vochez  (deceased)  were,  in  the  year  1793,  and  had  been  for  some  time  previously 
[553]  merchants  and  co-partners  aX  Baltimore,  under  the  firm  of  Zacharie,  Coopman. 
and  Co..  and  traded  to  the  West  Indies  and  Europe,  Zacharie  and  Vochez  resimng  at 
Baltimore,  and  Coopman  residing  at  the  island  of  St.  Domingo  in  the  West  Indies  ; 
that  some  time  in  the  year  1793,  in  consequence  of  the  capture  of  many  of  their 
ships  by  British  cruisers,  and  large  debts  due  to  them  from  the  French  government, 
Zacharie,  Coopman,  and  Vochez  became  embarrassed,  and  at  length  stopped  payment 
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of  their  debts  ;  that  in  November  1794,  Vochez  intending  shortly  trfterwards  to 
proceed  on  a  voyage  to  Europe,  it  was  agreed  between  him  and  his  co-paitners,  that 
he  should  collect  for  his  and  their  use,  all  the  monies  due  or  to  become  due  to  him 
and\them  as  co-partners  in  Europe,  and  in  pursuance  of  such  agreement,  Zacharie. 
Coopman,  and  Vochez,  on  the  24th  ^yotNmember  1794  executed  a  power  of  attorney 
to  Vochez,  to  recover  and  receive  all  sums  of  money,  debts,  &c.,  and  demands  what- 
soever, due,  payable  and  belonging  to  them  or  detained  from  them  by  axiy  meana, 
and  perform  all  thin^  for  them  as  co-xuirtneis,  as  he  E^ould  from  time  to  time  find 
necessary  and  oonvoiient ;  that  in  1796  Voche$  arrived  in  EngUmd,  and  commenced 
business  on  his  own  account  in  London,  as  aguit  lor  the  French  prisoneTB  in  this 
country,  and  continued  to  reside  here  until  his  death ;  that  Vochez,  on  the  24th 
of  March  1798,  executed  a  power  of  attorney  to  Thomas  Mullett  and  Joseph  Jeffries 
Evans,  whereby,  on  behalf  of  himself  and  his  co-partners,  and  under  fmd  by  virtue 
of  the  former  power  of  attorney,  he  sutstituted  m  his  plaoe  Mullett  and  Evans,  for 
him  and  his  co-partners ;  that  Mullett  and  Evans  in  April  1798,  on  behalf  of 
Zacharie,  Coopman,  and  Vochez,  as  co-partners,  and  as  their  agents [554]  orattomies, 
and  also  on  behalf  of  ZacAarieonhisown  private  account,  and  as  his  agent  or  attorney, 
presented  several  memorials  to  the  commissionezs  appointed  to  carry  into  effect 
the  provisions  of  the  7th  article  of  the  treaty,  praying  compensation  and  relief  for  the 
loss  sustained  by  Zacharie,  Coovma/n,  and  Vochez,  as  co-partners,  and  also  by  Zacharie 
on  his  own  private  account,  by  reason  of  the  capture  and  condemnation  of  their 
ships  and  the  cargoes  thereof,  by  the  British ;  and  on  the  8th  of  July  1803,  the 
commissioners  by  seven  awards,  adjudged  and  awarded  that  seven  sums  of  money 
should  be  paid  to  Mullett  and  Evans,  on  behalf  and  for  the  sole  use  of  Zacharie  and 
Vochez,  their  executors,  administrators,  and  assigns,  for  the  losses,  and  expenses 
sustained  by  them,  in  consequence  of  the  capture  of  seven  ships  named ;  and  the 
commissioners  also,  by  another  award  of  the  same  date,  adjudged  and  awarded, 
that  the  sum  of  £1496, 125.  id.  should  be  paid  to  Mullett  and  Evans,  on  the  behalf 
and  for  the  sole  use  of  Zacharie  alone,  his  executors,  &c.,  for  the  loss  sustained  fay  him. 
in  consequence  of  the  capture  of  the  ship  Hope  ;  all  the  sums  of  money  so  awarded 
being  made  payable  fay  three  equal  yearly  instalments,  on  the  15th  of  July  in  each 
3^ar,  the  firat  instalment  to  be  paid  on  the  16th  of  July  1803  ;  that  the  Briliah 
Parliament  granted  to  his  late  Majesty  a  sum  sufficient  for  the  payment  of  the  awards, 
and  the  money  to  be  paid  under  such  awards,  was  imprested  by  warrant  under  the 
sign  manual  to  Joseph  Alcock,  principal  clerk  of  the  revenue  department;  that 
the  awards  were  delivered  to  Mullett  and  Evans,  and  they  received  from  Alcock 
on  the  15th  of  July  1803,  £1979,  145.  7d.,  being  the  whole  money  awarded  in  respect 
of  the  ship  Liberty,  and  they  also  received  from  Alcock  the  first  instalment  of  the 
several  other  sums  of  money,  by  [555]  the  other  awards  made  payable,  and  the 
residue  of  such  several  other  sums,  to  the  amount  of  £10,257,  8s.  id.,  still  remained 
in  the  hands  of  Alcock  ;  that  at  the  respective  times  of  the  captures  of  the  several 
ships  mentioned  in  the  awards,  Coopman  resided  at  St.  Domingo  as  a  French  citinn. 
and  the  commissioners  considering  him  as  an  alien  enemy,  did  not  therefore  conceire 
him  to  be  entitled  to  any  relief  or  compensation,  in  respect  of  such  ships  as  joint 
property. 

The  bill  also  stated  that  Zacharie  at  s  Session  of  the  General  .^sembly  of  Mary- 
land, held  at  the  city  of  Annapolis,  from  the  6th  of  November  1797,  to  the  Slat 
of  January  1798,  obtained  an  act  exempting  his  person  from  imprisonment,  on 
account  of  debts  due  from  him  as  a  partner  with  Coopman  and  Vochez,  and  also 
in  his  private  capacity  for  the  time,  and  upon  the  terms  therein  mentioned,  and 
by  that  act  Campbell,  WUliamson,  Dall,  Munnickhuyson,  and  Sterrett,  were  duly 
appointed  trustees  of,  and  became  entitled  to  his  real  and  personal  estates,  for  the 
benefit  of  or  in  trust  for  alt  his  creditors,  not  only  in  his  private  individual  capacity, 
but  also  as  a  partner  with  Coopman  and  Vochez  ;  that  by  a  letter  of  attorney  under 
their  hands  and  seals,  dated  the  3d  of  December  1803,  the  trustees  appointed  John 
Heatheote  their  attorney,  for  them  and  for  the  use  of  the  creditora  of  Zacharie, 
as  a  partner  with  Coopman  and  Vochez,  and  in  his  individual  capacity,  to  demand 
from  Mullett  and  Evans,  and  from  any  other  person  liable,  all  sums  received  on 
account  of  the  first  instalment  of  the  several  awards  which  became  due  on  the  said 
15th  of  July  1803,  and  an  assignment  of  the  several  awards  to  Heatheote,  for  the 
benefit  of  the  trustees,  and  also  all  future  instalments  of  the  monies  payable  by 
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the  awards ;  that  at  the  time  the  memorials  were  presented,  Vochez,  with  respect 
to  luB  transactions  in  this  country,  was  in  insolvent  circumstances,  and  had  ceased 
to  carry  on  [656]  business  here,  and  he  continued  in  such  circumstances  until  the 
time  of  his  death,  and  by  some  deed  bearing  date  on  or  about  the  19th  of  August 
1803,  he  assigned  all  his  estate  and  effects,  and  particularly  his  right  and  interest 
in  the  awards,  and  the  monies  thereby  made  myable  to  PhUip  Lemgmead,  ThoTnas 
Mein  (residing  out  of  the  jurisdiction),  and  J^n  Comptmj  three  of  his  principal 
creditors,  in  trust  for  the  benefit  of  themselves  and  all  others  his  separate  creditors, 
and  for  the  purpose  of  making  some  provision  for  his  maintenance  during  his  life ; 
that  Vochez  died  in  or  about  May  1804  insolvent,  and  that  no  person  had  taken 
administration  to  his  estate  in  case  he  died  intestate,  or  if  he  made  a  will,  the  same 
had  not  been  proved,  and  there  was  not  any  legal  personal  representative  of  him. 

-  The  bill  in  answer  to  a  pretence  by  Mullett  and  Evans,  that  they  had  retained 
£1629,  25.  9d.  of  the  sums  received  by  them,  in  discharge  of  some  debts  due  from 
Vochez  alone,  and  paid  the  remainder,  and  by  the  deed  of  the  19th  of  August  1803, 
assigned  the  awaras  and  the  monies  payable  thereby,  to  Langmead,  Mein,  and 
Compton,  upon  certain  trusts  for  the  benefit  of  themselves,  and  all  other  the  separate 
creditors  of  Vochez,  after  payment  of  some  maintenance  to  him  for  his  life,  and  were 
therefore  not  then  answerable  for  the  money  received  by  them,  charged,  that  such 
payment  and  retaining,  and  assignment,  were  a  breach  of  trust  and  a  fraud  in 
Mullett  and  Evans ;  that  Zackarie  never  signed  the  deed  of  the  19th  of  August 
1803,  and  that  if  the  same  bears  his  signature,  it  was  added  thereto  by  Vochez, 
who  had  no  lawful  authority  so  to  do,  and  that  Mullett  and  Evans,  before  they 
received  the  money,  knew  that  the  house  of  Zackariey  Coopman,  and  Co.  was  in- 
solvent, or  had  stopped  payment ;  that  Langmead,  Mein,  and  Compton,  when 
they  received  the  sum  paid  by  Mullett  and  Evans,  knew  that  it  was  not  the  [567]  sole 
property  of  Vochez,  but  of  him  and  Zacharie,  or  Zaeharie's  trustees,  and  ought 
not  to  have  distributed  more  than  Vochez's  share  among  his  creditors,  and  that 
on  the  19th  of  August  1803,  Langmead,  Mein,  and  Comj^m,  and  Vochez  executed 
a  deed  of  indemnity  to  Mullett  and  Evans,  against  the  consequences  of  the  assign- 
ment of  the  awards,  and  payment  of  the  money,  Vochez,  without  any  lawful  author- 
ity, affixing  the  signature  of  Zacharie,  the  power  of  attorney  of  the  4th  of  November 
1794,  not  authorising  him  to  execute  that  deed,  or  the  deed  of  assignment  in  the 
name  of  Zacharie ;  and  on  the  payment  b^  Langmead,  Mein,  and  Compton,  they 
received  an  indemnity  from  the  other  creditors  of  Vochez. 

The  bill  prayed  that  Mullett  and  Evans,  and  also  Langmead,  Mein,  and  Compton, 
might  be  decreed  to  pay  to  the  Plaintifi  Heathcote,  on  behalf  of  the  other  Plaintifis 
as  trustees,  the  sum  received  by  Mullett  and  Evans  for  the  first  instalment  of  the 
money  made  payable  by  the  award  which  relates  to  the  ship  Hope,  and  also  the  share 
which  belonged  to,  and  formed  part  of  the  estate  and  efiects  of  Zadtarie  of  the 
several  other  sums  of  money  received  by  Mullett  and  Evantt  in  respect  of  the  award 
made  in  favor  of  the  ship  lAberty,  and  for  the  first  instalment  of  the  several  sums 
of  money  made  pavable  respectively  by  the  several  other  awards,  with  interest ; 
and  that  the  award  which  relates  to  the  Hone  might  be  assigned  to  Heathcote  on 
behalf  of  the  other  Plaintiffs,  as  trustees,  and  that  the  several  other  awards  migh  b 
be  deposited  and  lodged  with  one  of  the  masters  for  safe  custody,  and  for  the  benefit 
of  all  parties  interested  therein ;  and  an  injunction  to  restrain  Mullett  and  Evans, 
and  also  Langmead,  Mein,  and  Compton  from  receiving,  and  Alcock  from  paying, 
the  sum  of  £10,267,  Ss.  id.,  in  his  hands. 

[668]  ^y  their  answer  MuUett  and  Evtms,  admitting  that  Zacharie,  Coopman^ 
and  Voc^  had  in  1793  stopped  payment  of  their  debts,  stated,  that  thev  had  not 
been  informed  of  that  event,  when  the  power  of  attorney  was  executed  to  them 
by  Vochez,  nor  till  some  time  in  the  year  1803 ;  that  when  they  presented  the 
memorials  to  the  commissioners  they  believed,  and  still  believed,  that  VocAab  was 
in  affluent  circumstances  :  that  they  knew  not  whether  he  was  insolvent  at  the 
time  of  his  death,  but  that  a  very  large  sum  then  remained  due  to  him  on  account 
of  his  contract  with  the  French  government ;  more  than  sufficient  to  pay  his  debts. 

Langmead  and  Compton,  by  their  answer  denied  knowledge  or  belief,  that  when 
the  memorials  were  presented  by  Mullett  and  Evans,  Voehee  was  in  insolvent  cir- 
cumstances, but  stated  reasons  for  believing  that  he  had  acquired  a  large  fortune 
by  his  contract,  and  that  at  his  death  he  was  not  insolvent,  the  Frmch  govem- 
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ment  being  indebted  to  him  £180,000,  and  hia  debts  not  exceeding  £43,000  ;  that 
in  consequence  of  the  omission  of  the  French  government  to  remit  to  him  the  sums 
stipulated  by  his  contract,  Vochez  became  unable  to  pay  his  debts,  and  proposed 
to  assign  to  Langmead,  Mein,  and  Comptont  as  his  principal  creditors,  the  awards 
of  the  commiasioners,  and  (by  a  deed  in  the  custody  of  Mein)  executed  an  assign- 
ment to  them  on  trust  (subject  to  certain  debts  specified,  and  a  sum  for  his  main- 
tenance), for  the  benefit  of  his  creditors,  affixing  thereto  the  signature  of  Zaeharie 
or  Coopman,  or  both  of  them  ;  denied  that  they  had  distributed  any  sums  among 
themselves,  or  the  separate  creditors  of  Vochez,  all  the  funds  received  by  them 
having  been  applied  by  the  order  and  to  the  use  of  Vochez,  according  to  the  agree- 
ment ;  and  denied  liability  to  the  Plaintiffs. 

[559]  The  answer  of  Alcock  stated  that  he  had  paid  to  Mullett  and  Evans,  or 
their  assigns,  by  virtue  of  the  warrants,  ten  sums,  amounting  in  the  whole  to 
£7108,  85.  8d.,  and  that  there  was  remaining  in  his  hands  for  the  persons  entitled 
thereto  under  the  awards,  the  sum  of  £10,257,  Ss.  id. ;  which  was  afterwards 
paid  into  court. 

The  bill  having  been  amended,  by  their  several  answers,  Langmead  and  Campion 
stated  their  belief  that  Vochez  had  advanced  to  the  account  of  ZoeAarts.  Coopman 
and  Co.,  from  his  private  property,  £10,787,  6s.  2d.,  and  that  Coopman  was  also 
indebted  to  Vochez  on  account  of  his  contract,  and  that  Vochez  had  a  lien  on  the 
awards  for  those  sums,  and  Langmead,  Mein  and  Compton,  were  entitled  to  deduct 
those  sums  from  the  money  accruing  due  on  the  awards ;  and  insisted  that  the 
money  was  payable  to  the  sole  use  of  Zaeharie  and  Vochez. 

By  the  decree,  dated  the  15th  of  March  1809,  the  bill  was  dismissed  as  against 
Alcock,  and  it  was  ordered  that  the  master  should  take  an  account  of  all  sums  of 
money  received  by  Mullett  and  Evans,  or  either  of  them,  or  by  any  other  person, 
&c.,  as  and  for  the  first  instalment  of  the  money  made  payable  by  the  award,  relat- 
ing to  the  ship  Hope  ;  and  an  account  of  the  several  otner  sums  of  money  received 
by  Mullett  and  Evans.,  or  either  of  them,  &c.,  in  respect  of  the  awud  made  in  favour 
of  the  ship  Liberty ;  and  as  and  for  the  instalments  of  the  several  sums  of  money 
made  payable  by  the  several  other  awards ;  and  ascertain  how  much  of  what  he 
should  find  due  from  them  upon  taking  the  last-mentioned  account,  was  the  pro- 
portion or  share  which  belonged  to  and  formed  part  of  the  personal  estate  and 
effects  of  Zaeharie ;  and  the  master  was  likewise  to  take  [560]      account  of  all 
payments  made  by  Mullett  and  Evans,  to  Vochez  on  account  of  the  partnership 
of  Zaeharie,  Coopman,  and  Vochez,  and  on  the  separate  account  of  Zaeharie,  in 
respect  of  the  said  instalments,  and  of  the  award  made  in  favour  of  the  ship  Liberty ; 
and  in  case  the  master  should  find  any  accounts  settled  between  Mullett  and  Evans. 
and  the  said  partnership,  he  was  not  to  disturb  the  same ;  and  it  was  ordered  that 
the  master  should  take  an  account  of  all  sums  of  money  received  by  Langmead 
and  Compton,  by  virtue  of  the  assignment  to  them  of  the  awards,  and  also  an  acconnt 
of  all  payments  made  by  them  on  account  of  the  partnership  of  Zaeharie,  Coopman. 
and  Voatez  :  and  the  master  was  also  to  take  an  account  of  all  the  payments  made  hy 
Voehez,  on  account  of  his  said  partnership,  and  for  the  separate  use  of  Zaeharie. 

By  his  report  dated  the  8th  of  February  1813,  the  master  certified  that  a  state 
of  facts  had  been  laid  before  him,  verified  by  the  examination  of  Mullett  and  Evans, 
whereby  they  stated,  that  they  had  not  received  any  sums  of  money  as  the  first 
instalment  of  the  money  made  payable  by  the  award  respecting  the  ship  Hope ; 
nor  in  respect  of  the  award  made  in  favour  of  the  ship  Liberty ;  nor  as  the  instal- 
ments of  the  several  sums  of  money  made  payable  by  the  several  other  awarda, 
except  the  first  instalments  of  the  money  made  payable  by  the  awards  in  favour 
of  two  ships  named,  for  which  they  admitted  to  have  received  £578,  19«.  M.,  and 
£1050,  38.  ;  that  the  commissiouera  appointed  under  the  trea^  of  amity,  com- 
merce and  navigation,  between  his  BrUwnnic  Majesty  and  the  United  States  of 
America,  by  two  several  awards,  adjudged  that  the  said  two  sums  should  be  paid 
to  Mullett  and  Evans,  for  the  sole  use  of  Zaeharie  and  Vochez  ;  and  the  master 
found  that  the  sum  of  £1814,  [561]  l^s-  ^\d.,  being  one  moiety  of  the  total  of  those 
two  sums,  was  the  proportion  or  share  which  belonged  to  and  formed  part  of  tlie 
personal  estate  of  Zaeharie ;  and  he  found  that  Mullett  and  Evans  had  paid  on 
account  of  the  partnership  of  Zaeharie,  CoopTtutn  and  Vochez,  for  charges  and 
commission  in  respect  of  tne  awards,  ami  for  a  gratuity  to  the  American  consul, 
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£1027,  4j.  Sd. ;  and  that  they  paid  to  Vochez,  on  account  of  the  partnership  of 
Zacharie,  Coovman,  and  Vochez,  sundry  sums,  amounting  to  £880,  and  to  the 
separate  use  of  Zacharie,  for  the  charges  and  commission  on  the  ship  Hope,  and  for 
his  portion  of  the  gratuity  to  the  American  consul,  the  sum  of  £111,  15s.  Id. ; 
that  Langmead  and  Compton  had  received  on  account  of  the  first  instalment  of 
the  several  awards,  certain  sums,  amounting  to  the  sum  of  £6278,  Os.  Id. ;  and 
the  master  did  not  find  that  Langmead  and  Compton  had  made  any  payments  on 
account  of  the  partnership  of  Zacharie,  Coopmnn  and  Vochez,  except  the  sum  of 
X282,  Os.  Sd.,  paid  to  Mullett  and  Evans,  on  account  of  the  balance  due  to  them, 
in  respect  of  payments  made  by  them  on  account  of  the  partnership,  and  therein- 
l)efore  mentioned ;  and  he  found  that  Vochez  had  paid  on  account  of  the  partner- 
ship, of  Zacharie,  Coopman  and  Vochez,  several  sums,  amounting  to  the  sum  of 
£S3G3,  ISs.  Bd.  ;  and  he  did  not  find  that  Vochez  had  paid  any  sum  for  the  separate 
use  of  Zacharie. 

June  2.    On  this  day  the  cause  came  on  for  further  directions. 

Sir  Samuel  Bomilly  and  Mr.  Wear,  for  the  Plaintiffs. 

Mr.  Hart  and  Mr.  Baithby,  for  the  Defendants. 

[5e2]^«^y23.  TheJlf(Mtero/(Atf  J?oiis[SirThomasPIumer].  I  have  read  the  plead- 
ings in  this  cause,  and  I  think  that  the  important  questions  which  it  involves  must 
he  more  fully  argued.  The  bill  calls  on  the  court  to  distribute  a  sum  of  £24,000 
stock  ;  and  it  must  be  admitted,  that  ii  this  fund  is  clearly  shown  to  be  the  property 
of  the  partnership,  belonging  at  once  to  the  three  partners,  and  liable  to  their 
joint  debts,  and  if  the  suit  is  properly  constituted  to  agitate  that  question,  then  no 
difficulty  would  occur  in  the  distribution  ;  neither  partner  could  claim  it  till  two 
sets  of  accounts  had  been  taken,  the  accounts  of  outstanding  debts,  and  the  accounts 
inter  se  :  but  the  questions  in  this  cause  are,  first,  whether  this  fund  is  partnership 
property ;  secondly,  whether  the  suit  is  properly  constituted  to  enable  the  court 
to  decide  that  point )  The  former,  a  dimciut  question,  has  not  yet  been  spoken 
to.  The  three  partners,  two  residing  at  Baltimore,  and  the  third  at  St.  Domingo, 
were  owners  of  several  ships  captured  ;  by  an  article  of  the  treaty  of  1794,  a  mode 
having  been  provided  for  making  compensation  to  American  citizens,  who  had 
sustained  losses  by  capture,  for  which  redress  could  not  otherwise  be  obtained, 
memorials  were  presented  on  behalf  of  the  three  partners  to  the  commissioners 
appointed  by  the  treaty,  specifying  several  ships.  Zacharie  was  sole  proprietor  of 
one  ship,  which  was  never  partnership  property,  and  the  Plaintiffs,  therefore, 
who  were  appointed  by  an  act  of  assembly  to  represent  Zacharie,  would  be  entitled 
to  so  much  of  the  fund  in  question  as  was  the  produce  of  that  ship.  The  commis- 
sioners made  a  distinct  award  for  each  ship  ;  all  the  awards  but  one  relating  to 
ships  that  had  originally  belonged  to  the  three  partners ;  but  Zacharie  and  Vochez 
beuig  American  subjects,  resident  in  Baltimore,  Coopman  was  a  French  citizen, 
at  St.  Domingo,  at  [663]  the  time  of  the  capture  and  of  the  memorials ;  on  that 
ground  the  commissioners  were  of  opinion  that  he  was  entitled  to  no  compensation. 
That  opinion  might  be  founded  on  the  principle  either, that  as  to  so  much  of  the 
ships  as  was  French  property,  they  were  rightly  captured,  or  that  if  they  were 
then  American  property,  yet  compensation  ought  not  to  be  now  given  to  an  alien 
enemy.    Whatever  was  the  reason,  the  commissioners  refused  compensation. 

The  question  which  I  consider,  as  requiring,  to  be  argued  is,  whether  the  sums 
thus  awarded  are  the  property  of  the  three  partners,  being  the  produce  of  captured 
ships,  which  were  their  property,  and  two  of  the  partners  being  Americans,  and  the 
third  a  French  citizen,  whom  the  commissioners  intended  to  exclude  ;  the  creditors 
of  the  three  having  an  undoubted  right  against  the  ships :  or  are  they  a  new 
acquisition  belonging  to  the  two  partners  %  Supposing  that  the  court  would  decree 
the  fund  between  Zacharie  and  Vochez,  to  the  exclusion  of  Coopman,  it  must  be 
observed  that,  though  the  assignees  of  Vochez  are  parties,  it  appears  that  he  is 
dead,  and  no  personal  representative,  who  would  be  entitled  to  any  surplus  remain- 
ing after  payment  of  debts,  is  before  the  court ;  and  it  may  be  doubted  whether  in 
his  absence  the  court  can  dispose  of  this  property.  But  another  point  must  be 
considered  ;  is  the  suit  fitly  framed  for  the  discussion  of  the  question,  w^hether  this 
fund  is  partnership  property  1  The  bill  is  filed  by  persons  claiming  under  Zacharie 
against  the  assignees  of  Vothes,  but  I  do  not  find  that  that  preliminary  question 
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is  raised.  It  seems  taken  for  granted  ;  and  it  may  be  doubted  vhether  there  are 
parties  before  the  court  to  agitate  it. 

Another  difficulty  is  created  by  the  decree,  respecting  [564]  vbich  I  speak  wi^ 
great  deference.  It  merely  direots  accounts,  and  those  accounts  do  not  reach  ^ 
question  whioh  I  have  stated  except  indirectly ;  for  the  accounts  directed  are 
tkgamst  Mullet  and  Ev<ms,  who  insisted  that  the  whole  interest  of  Vockes  was  trans- 
ferred to  them,  and  that  having  made  large  payments  on  account  of  this  fund,  they 
were  entitled  to  retain  the  whole.  The  decree  appears  to  proceed  on  a  different 
principle,  requiring  them  to  account,  and  directing  inquiries  what  payments  they 
had  made  on  account  of  the  partnership  of  Zacharie,  Vochez,  and  Coopman—i 
direction  which  seems  to  imply  that  those  payments  were  properly  made.  Without 
determining  the  question,  there  being  nothing  in  the  pleadings  to  raise  it,  how 
the  decree  could  sanction  payments  of  that  description,  is  a  point  which  I  wish 
considered. 

Again,  no  account  was  directed  between  Vochez  and  Zacharie.  It  will,  I 
presume,  be  insisted,  that  if,  as  it  appears  to  be  assumed,  this  was  partnership 

?roperty,  an  account  must  be  taken  now  much  belongs  to  each  of  the  partners, 
he  only  question  made  on  the  hearing  before  me  was,  whether  the  Court  should 

direct  payment  and  division  among  those  claiming  under  the  two,  or  call  in  the 
creditors  of  the  three  1  On  reading  the  pleadings,  I  am  of  opinion,  that  it  is  im- 
possible to  dispose  of  the  case  without  further  inquiry,  to  whom  the  fund  belongs, 
and  whether  tne  suit  is  properly  constituted  for  tne  decision  of  that  question. 

March  18,  19,  1819.  Mr.  Bell  and  Mr.  Spranger,  for  the  Plaintiffs.  The  only 
authority  applicable  to  this  case  is  Thomp\^%^-son  v.  Ryan,  in  which  no  judgment 
has  been  given  by  the  Lord  Cha/acellor,  but  the  injunction  remains  undiBSoIved.(l) 
In  the  absence  of  direct  authorities,  the  [566]  question  must  be  argued  on  principle. 
It  is  settled,  that  the  separate  creditors  of  a  partner  have  no  right  against  [669]  the 
partnership  property  beyond  the  separate  interest  of  that  partner,  his  duire  upon 
a  division  of  the  surplus  [570]  after  payment  of  the  partnership  debts — Taylor  v. 
Fields  (4  Ves.  396).  In  order  to  determine  whether  that  rule  is  applicable  to 
the  present  case,  it  becomes  necessary  to  consider  the  principles  on  which  it  rests. 
One  principle  is,  that,  by  the  nature  of  the  contract  between  the  partners,  partnership 
property  must  be  first  applied  to  partnership  purposes,  and,  among  other  purposes, 
to  the  payment  of  partnership  debts  ;  and  it  would  be  a  breach  of  contract  to  apply 
it  otherwise  without  the  consent  of  all  the  partners — Shirreff  v.  WUks  (1  East, 
48).  The  equity  of  the  creditors  is  founded,  as  Lord  Eldon  has  repeatedly  stated, 
on  the  equity  of  the  partners.  Another  principle  is  qui  sentit  eommodum,  sentire 
debet  et  onus  ;  as  the  partnership  property  has  been  acquired  by  means  of  partner- 
ship debts,  it  ought  first  to  be  applied  in  dischaive  of  them.  A  third  principle 
may  be,  that,  if  one  partner  has  paid  more  than  his  proportion,  the  first  object, 
after  payment  of  the  partnership  debts  is,  to  place  the  partners  on  an  equality,  by 
reimbursing  the  advance ;  a  principle  constantly  adopted  in  courts  of  equity  : 
and  the  right  is  the  same,  whether  the  division  is  prior  or  subsequent  to  the  pay- 
ment of  the  debts.  These  principles  apply  when  the  property  of  three  partners 
becomes,  by  death  or  assignment,  the  property  of  two ;  it  is  still  subject  to  partner- 
ship claims,  and  can  never  be  divisible  till  they  are  satisfied ;  nor  can  it  be  exempted 
from  those  claims  except  with  the  concurrence  of  all  the  partners — Ex  parte 
Ruffin  (6  Ves.  119). 

[671]  The  question  here  is,  whether  the  present  case  shall  form  an  exertion 
to  these  rules  %  The  circumstance  that  the  share  of  one  partner,  as  an  alien  enemy, 
is  annihilated,  cannot  affect  the  equity  of  the  remaining  partners,  or  of  the  partner- 
ship creditors  through  them.  In  the  case  of  forfeiture  for  treason,  the  Crown 
would  take  the  interest  of  the  criminal  partner,  still  subject  to  the  cUims  of  the 
joint  creditors.  The  accident,  or  the  crime,  of  becoming  an  alien  enemy,  cannot 
deprive  the  other  partners  of  their  previous  rights.  Zacharie  is  entitled  to  insist, 
that  before  the  assignees  of  Vochez  receive  any  part  of  this  sum,  the  partnership 
debts,  to  which  Zacharie  is  liable,  shall  be  discharged.  For  many  purposes  a 
partnership  continues  after  dissolution,  as  in  Ta^leton  v.  Backhouse  {Note :  Probably 
connected  with  Ex  parte  Ta^leton,  19  Ves.  464),  before  Lord  EUenborough,  and  on 
a  motion  for  a  new  trial,  before  Lord  Eldon,  where  a  commission  of  buucrupt  was 
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BUfitained  against  a  partnership  on  a  debt  contracted  many  years  after  dissolution, 
the  sale  of  partnership  goods  havim;  been  continued. 

The  sums  awfurded  are  partnership  property  ;  they  are  given  under  the  treaty 
as  an  indemnity  to  the  partnership ;  but  the  share  of  one  partner  happens  to  be 
intercepted.  The  treaty  designed  not  a  bounty,  but  an  act  of  moral  justice,  to 
place  the  partners  in  statu  quo.  The  intention  of  the  commissioners  was  to  reserve 
the  share  which  they  conceived  to  have  devolved  to  the  Crown,  but  not  that  the 
remainder  should  be  distributable  otherwise  than  if  the  whole  had  been  paid. 

The  Master  of  the  Molls  [Sir  Thomas  Plumer].  If  a  partnership  sustained  an 
accidental  loss,  as  by  fire,  and  an  individual  were  to  make  a  donation  to  two  [672]  of 
the  partners,  in  compensation  of  their  loss,  would  that  be  partnership  property  t 

Argument  for  the  Plaintiff  resumed. 

On  that  point  La/razzabel  v.  "Gorbea^  recently  decided  in  this  Court,  is  applicable; 
but  it  may  be  admitted,  that  such  a  donation  to  the  two  partners  would  not  be 
partnership  property  ;  here  the  sum  awarded  is  purchased  by  the  loss  of  partner- 
ship property ;  the  treaty  expressly  acknowledges  in  the  partners  a  right,  for  which 
they  could  not  obtain  satisfaction  in  the  ordinary  course.  This  is  not  a  gratuitous 
gift,  but  a  satisfaction  in  consideration  of  a  loss  for  which  the  parties  were,  under 
the  treaty,  entitled  to  compensation,  analoeous  to  damages  recovered  from  the 
hundred  by  a  partnership  which  has  been  robbed.  In  what  proportion  would  this 
sum  be  divisible  between  the  two  %  Not  equally,  but  in  the  ratio  of  their  respective 
interest  in  the  partnership. 

Assuming  that  the  fund  is  subject  to  the  partnership  debts,  the  absence  of  one  of 
the  partners  out  of  the  jurisdiction,  will  not  prevent  takmg  the  partnership  accounts, 
and  the  suit  is  properly  framed  for  that  purpose.  The  Plaintiffs  suing  as  assignees 
of  one  of  the  partners,  the  Oourt  must  first  ascertain  that  the  partnership  debts 
are  paid,  as  in  an  ordinazy  bill  for  an  account  and  division  of  partnership  property. 

Mr.  Harty  Mr.  Martin,  and  Mr.  Itaithhy,  for  the  Defendants,  the  assignees 
of  Voi^z.  It  is  admitted  that  the  partnership  creditors  have  no  lien  on  this  fund, 
and  that  their  equity  can  be  made  enectual  only  through  the  equity  of  the  partners  ; 
yet  it  is  insisted  that  the  existence  of  creditors  creates  an  equity  [673]  in  the  partners. 
If  what  was  partnership  property  has  become  the  separate  property  of  a  partner, 
as  by  bona  fide  investment  in  land  for  bis  benefit,  the  joint  creditors  have  no  claim 
against  it,  in  preference  to  the  separate  creditors. 

In  this  case  the  interest  of  the  partnership  in  the  ships  was  determined  by  the 
capture  ;  the  distinction  is  familiar  between  what  are  called  treaty  cases,  in  which 
the  claimants  have  no  legal  right,  and  cases  of  contested  capture,  where  the  validity  of 
the  detention  is  in  dispute.  Before  the  award  of  the  commissioners  none  of  the  parties 
had  any  transmissible  or  assignable  right  in  the  ships,  or  the  sum  to  be  awarded  in 
respect  of  them.  Coopnum,  an  alien  enemy,  could  have  maintained  no  suit.  A 
contract,  express  or  implied,  b^  Zackane  and  Vocheg,  to  hold  in  trust  for  Coojtman, 
would  be  a  fraud  on  the  commissioners,  judges  without  appeal  of  the  fects  and  justice 
of  the  case. 

Here  is  neither  restitution  which  supposes  the  identUy  of  the  subject  matter ;  nor 
compensation,  which  supposes  obligation.  {Note:  the  substance  of  the  argument  for 
the  Defendants  is  stated  m  the  judgment.) 

Mr.  Duckworth,  for  Mullet  and  Evans,  represented  that  they  had  rendered  an 
account  with  which  all  parties  were  satisfied. 

March  19.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  The  claim,  as  I 
understand  it,  now  advanced  by  the  Plaintiff,  is  to  have  an'  account  taken  of  the 
joint  debts  [574]  ^  the  three  partners,  before  any  division  is  made  of  this  fund,  insist- 
ing that  it  is  liable  to  the  ordinarr  equity  attaching  on  partnership  property,  not  to 
be  divided  among  the  partners  till  the  partnership  debts  have  been  satisfied.  In  the 
argument  it  seems  to  have  been  admitted  that  Coopman  himself  has  no  interest  in 
this  property  ;  that  if  he  were  an  individual  claimant,  there  being  no  joint  creditors, 
he  would  be  concluded  by  the  nature  of  the  grant;  but  it  is  contended,  that  still 
the  joint  creditors  ought  to  be  called  in  for  the  sake  of  the  other  two  partners,  and 
that  in  taking  the  account  between  them,  there  is  that  equity  affecting  each  of  the 
three,  that  every  partner  shall  be  discharged  from  his  liability  in  respect  of  partner* 
ship  debts,  before  any  division  of  the  funds  liable  to  those  debts  between  the  partners. 
The  first  question  is,  whether  the  bill  is  properly  framed  t  the  second,  whether  on  the 
merits  the  Plaintiffs  are  entitled  to  the  relief  claimed  t 
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It  seems  that  this  point  of  great  povclty  had  not  offered  itself  in  the  prior  stages 
of  the  cause.  The  bill  contains  not  the  least  hint  of  the  question,  which  is  now  the 
subject  of  this  elaborate  argument.  The  general  nature  of  the  bill  is,  that  the 
assignees  of  Zacharie  call  for  an  account  against  two  descriptions  of  persons  ;  those 
who  represent  Vochez,  the  other  neutral  partner,  and  Mullett  and  Evans  (who  were 
possessed  of  part  of  the  fund,  and  had  endeavoured  to  protect  themselves  from 
accounting,  by  insisting  that  they  had  made  payments  to  the  separate  creditors  of 
Vochez,  and  to  himself  after  he  had  traded  in  this  country,  and  were  entitled  to  retain 
the  residue) ;  and  seek  to  bring  the  fund  into  court  from  the  hands  of  the  Defendant 
Alcock,  to  give  to  ZcKharie^a  representatives  that  proportion  which  appears  to  be 
due  to  him,  as  sole  owner  of  one  of  the  ships,  and  as  a  co-partner  in  the  others.  From 
the  beginning  to  the  [675]  end,  there  is  no  hint  that  Coopman,  or  any  one  clsimin;; 
under  him,  has  an  interest ;  on  the  contrary,  the  bill  seems  to  allege,  as  a  reason  for 
excluding  him,  that  at  the  time  of  the  capture,  he  resided  at  St.  Domingo,  and  was 
therefore  excluded  by  the  terms  of  the  award.  The  relief  sought  by  the  Plaintiffs 
therefore  is  an  account  and  division,  not  suggesting  that  any  one  has  a  right  to  a  sharr 
but  Zacharie  and  Vochez  ;  the  Defendants  meeting  this  claim,  insist  also  that  the 
parties  entitled  to  divide,  are  Zacharie  and  Vochez,  but  object  to  go  into  the  accounts. 

In  considering  the  case,  it  must  be  remembered,  that  the  ships  were,  during  the 
co-partnership  in  1793,  and  at  the  time  of  the  capture,  the  property  of  the  three,  not 
merely  as  part  owners,  but  as  partners  in  trade  ;  a  portion  of  the  joint  stock  of  the 
three ;  and  for  this  purpose  it  is  immaterial  to  what  country  they  belonged :  in  that 
state,  all  the  principles  so  ably  urged  on  the  part  of  the  Plaintiffs  undoubtedly  attach 
on  the  ships.  The  rights  of  creditors  in  such  a  case  are  indisputable  ;  a  long  series  of 
authorities  has  established  the  equities  of  creditors,  to  be  worked  out  through  the 
medium  of  the  partners.  They  have  no  lien,  but  something  approaching  to  lien ; 
that  is,  a  right  to  sue,  and  by  judgment  and  execution  to  obtain  possession  of  the 
property ;  but  till  then,  they  cannot  prevent  the  partners  from  effectually  trans- 
ferring it  by  bona  fide  alienation.  Is  it  clear  from  Ex  ^rte  Buffin  (2),  and  other  cases, 
tliat  where  a  partner  conveys  joint  property,  the  circumstance  of  its  having  been 
joint  property,  does  not  render  it  such  for  ever,  or  prevent  its  being  effectually 
aliened  to  two,  or  ozw  (rf  the  partners.  If,  by  bona  fide  con-[576]-Teyance,  a  new  pur- 
chaser is  put  into  possession,  he  is  to  all  intents  and  purposes  the  owner,  and  joint 
creditors  cannot  follow  the  property  into  his  hands. 

Such  being  the  general  rule,  in  1793  the  captures  take  place.  It  is  immaterial  for 
the  present,  whether  the  captures  were  legal  or  illegal ;  on  that  subject  we  are  pre- 
cluded from  inquiry,  and  know  not  on  what  ground  and  in  what  circumstances  the 
capture  was  made,  under  what  flag  the  ships  sailed,  in  what  commerce  they  were 
engaged,  on  what  principal  taken,  or  where  condemned.  The  Court  knows  only  the 
capture  and  condemnation,  and  the  fact,  that  two  shares  in  the  ships  belonged  to 
Ajnericans,  and  the  third  to  a  French  subject  resident  at  St.  Domingo.  Capture  and 
condemnation  having  taken  ^lace,  though  T  agree  with  the  argument,  that  we  must 
refer  to  the  treaty  to  detormme,  whether  the  case  is  within  its  provi8i(m8,  which  it 
would  not  be  unless  the  capture  was  illegal,  or  in  circumstances  within  the  operaticm 
of  the  seventh  article,  still  it  must  be  assumed,  that  it  was  a  case  in  which  the  parties 
were  not  entitled  to  any  remedy  in  any  municipal  court.  The  property,  therefore, 
was  lost  and  gone  by  the  adjudication  of  a  competent  tribunal ;  and  it  was  not  in  the 
power  of  the  individuab  to  recover  it,  and  reverse  the  sentence  of  condemnation.  The 
ships  had  irrevocably  passed  into  the  hands  of  the  captors,  and  become  their  absolute 
property. 

Stopping  here,  whatever  antecedent  rights  the  joint  creditors  had  in  the  property, 
whatever  right  of  sueing  for  it,  while  it  remained  the  property  of  the  partners,  here 
every  right  was  gone ;  the  maritime  tribunal,  by  sentence  in  rem,  had  determined 
the  ships  to  be  no  longer  their  pn^erty,  but  that  of  another  :  the  apph-[677}-uti(ai 
for  relief  under  the  treaty  assumes,  that  the  parties  were  without  remedy  in  any 
municipal  court.  Thus  far,  therefore,  this  case  differs  from  Thompson  y.  i2yan,(l) 
in  these  circumstances ;  there  was  restitution  to  the  partner  residing  in  Copenhagen,  of 
the  goods  that  had  been  seized  there  as  the  property  of  a  British  subject ;  they  were 
restored  to  Byan  :  that  is  restitution  of  the  thing  itself  ;  that  which  once  belonged 
to  the  co-partners  was  in  part  restored  ;  the  right  of  the  captor,  or  his  officer,  is  taken 
from  him ;  the  property  was  never  suffered  to  pass  into  his  hands,  but  saved  frcan 
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confiscation  by  the  ciTcumatance  of  Ryan  being  interested  in  it.  Pro  tanto,  no 
confUcatioD  took  place.  It  may  be  a  very  important  question,  whether,  in  Buch  a  case, 
the  property  has  been  changed  between  the  partners  ;  the  res  ipsa  being  restored,  and 
ia  the  hands  of  one  of  the  partners,  whether  the  other  partner  m&y  not  claim  his 
share  1  The  very  thing  which  once  had  impressed  on  it  the  character  of  partnership 
property,  remaiiia  in  solido  in  the  possession  of  one  partner  untouched  by  the  sentence 
of  condemnation.  Here  the  thing  is  irrevocably  gone ;  the  sentence  not  being  subject 
to  reversal  by  any  suit  that  could  be  instituted  in  any  municipal  court.  {Vide 
3  Stoans.  686.) 

In  that  state  the  parties  remained  for  ten  years,  from  1793-1803,  when  the 
awards  were  made.  In  the  interim  the  ships  had  passed  into  other  hands,  and  there 
has  never  been  any  restitution  of  them.  By  the  treaty,  not  of  peace,  but  of  amity 
and  commerce,  concluded  in  1794  between  America  and  this  couotry,  complaint 
having  been  made  by  Americans  of  illegal  captures  during  the  war,  one  of  the  con- 
tracting powers  engages  that  com-[578]-mi8sionerB  shall  be  appointed  to  inquire  into 
those  cases,  and  make  compensation  to  the  parties. 

It  is  said,  that  the  sums  awarded  by  the  commissioners  are  not  matter  of  bounty 
or  donation  ;  can  they  be  matter  of  right  1  What  is  right  1  That  which  may  be 
enforced  in  a  court  of  justice.  Had  the  parties  whose  property  was  condemned  by 
irrevocable  sentence,  an^  right  t  What  they  obtain  after  tiiat  condemnation  is  not 
founded  in  right,  but  in  policy  between  the  nations,  providing  compensation  to 
individuals  wno  have  lost  property  by  sentences  which  are  thought  unjust :  the 
ground  of  relief  before  the  commissioners  is  the  want  of  redress  in  any  municipal 
court.  Whatever  the  individual  obtains  is  not  on  the  ground  of  right,  or  private 
property,  but  of  hardship  and  injustice.  Though  this,  therefore,  is  not  a  case  of 
pure  donation,  as  of  a  gift  without  any  thing  in  the  nature  of  consideration,  yet,  for 
the  purpose  of  being  contrasted  with  property  or  right,  it  is  donation,  not  restoration 
of  a  former  right,  but  from  a  new  fund,  belonging  to  an  independent  authority,  a 
grant  to  the  sufferer  for  what  he  lost.  The  inducements  for  one  nation  to  give  to  the 
citizens  of  another  this  bounty,  are  matter  of  liberality  and  conciliation,  but  not  of 
strict  legal  right.  It  may  be  said,  that  there  is  a  moral  obligation  to  rescind  an  unjust 
sentence ;  if  so,  it  k  one  of  those  imperfect  obligations  which  cannot  be  judicially 
enforced. 

This,  therefore,  is  not  a  case  in  which  property  is  recovered  in  a  court  of  law,  by 
the  medium  of  a  sentence,  and  as  matter  of  right.  The  parties  claim,  not  the  thing 
itself,  but  compensation  :  making  application  to  indulgence  for  an  equivalent,  cannot 
be  assimilated  to  recovery  by  right  in  adverse  litigation.  All  persons  receiving  benefit 
under  this  commission  succeed  not  in  virtue  of  any  con-{579]-8ideration  moving  from 
them ;  but  by  an  article  of  a  treaty,  which  gives  as  bounty  from  this  nation  to 
American  citisens,  a  compensation  for  losses.  It  is  extremely  material  to  consider  in 
what  character  this  grant  was  made,  for  on  that  depend  the  consequential  rights.  A 
power  is  given  to  the  commissioners,  final  and  absolute,  to  grant  or  to  refuse  relief  to 
an^  individual,  and  in  any  circumstances,  as  they  may  think  fit ;  and  whatever  they 
adjudicate  cannot  be  questioned. 

Vochee  arrived  here  in  1 795,  engaging  in  a  distinct  trade,  and  the  trade  of  the  three 
was  never  afterwards  revived.  They  were  insolvent,  and  stopped  payment  in  1794. 
By  an  act  of  assembly  in  1798,  the  property  of  Zacharie  was  conveyed  for  the  benefit 
of  his  creditors.  All  these  transactions  were  prior  even  to  the  application  for  relief 
under  the  treaty  ;  at  length,  in  1798,  four  years  after  the  treaty.  Mullet  and  Evans 
preferred  memorials  to  the  commissioners,  not  omitting  the  claim  of  Coopman.  The 
memorial  is  presented  in  his  behalf,  stating  incorrectly,  that  all  the  partners  were 
American  subjects  ;  the  fact,  that  Coopman  was  a  French  citizen,  being  discovered, 
the  commissioners  adjudicated  a  sum  to  the  two  only,  for  their  sole  use,  expressly 
negativing  the  claim  of  Coopman^  and  bestowing  on  the  two  a  pecuniary  compensa- 
tion. On  what  ground  they  proceeded  we  know  not ;  it  is  difficult  to  conceive  how, 
in  a  case  of  restitution,  Coopman,  an  alien  enemy  at  the  time  of  the  capture,  could 
have  had  a  share ;  but  it  is  enough  to  say,  that  the  award,  which  is  conclusive  on  all 
parties,  gave  to  the  two  and  not  to  the  third.  The  question  is,  what  is  the  effect  of 
this  ^rant  1 

First,  I  ask,  who  are  entitled  to  the  money  1  It  is  impossible  to  contend  that  this 
grant  nuade  Coopman  a  participator.    It  is  admitted  that  it  must  be  taken  as  an 
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[580]  ezclusive  grant  to  the  two  American  subjecta,  with  a  negative  against  par- 
ticipation by  Cooprrum.  His  share,  if  he  ever  had  one,  was  gone ;  and  the  other  two 
are  to  receive  their  proportions  exactly  as  if  Coopman'a  share  were  satisfied.  When 
once  it  is  admitted  that  the  right  of  property  under  this  grant  was,  at  law  and  in 
equity,  with  the  two,  and  not  with  the  three,  I  think  it  will  be  exceedingly  diflbsult 
to  prevent  the  obvious  consequences.  It  would  be  a  perfect  anomaly,  and  contrary 
to  every  principle,  to  hold,  that  the  creditors  of  the  three  have  any  right  on  the 
property  of  the  two.  The  joint  property  of  the  three  is  subject  to  the  joint  debts 
of  the  three,  and  the  property  of  the  two,  by  the  known  law,  is  subject  to  their  re- 
spective classes  of  creditors.  If  Zacharie  and  Vockez  had  been  engaged  in  a  distinct 
partnership  of  two,  and  also  in  a  partnership  of  three,  when  this  property  was  first 
created  and  given  to  the  two,  and  admitted  to  be  their  absolute  property,  in  law  and 
equity,  on  what  grounds  could  the  creditors  of  the  two  be  postponed  to  the  creditors 
of  the  three  ?  The  right  of  the  creditors  of  the  three  can  attach  only  on  the  co- 
extensive property  of  the  three  j  they  have  no  more  right  to  charge  the  propertv 
of  the  two  than  the  property  of  one.  It  was  acknowledged,  and  could  not  be  denied, 
that  the  equity  of  creditors,  in  any  case,  must  be  worked  out  through  the  medium 
of  each  partner ;  the  difficulty  then  is,  it  being  admitted  that  Coopma/n,  one  ol  the 
partners,  has  no  right  in  this  projwrty,  that  it  neither  is  nor  ever  wag  his,  to  know 
on  what  principle  he  can  give  to  his  creditors  what  he  has  not  himself  ■  f  His  creditors 
claim  through  his  medium  only,  as  a  partner,  and  admitting  that  he  has  no  right, 
can  they  be  in  a  better  state  1  It  is  conceded,  that,  if  this  were  surplus,  Coopman 
could  not  claim  in  competition  with  the  two :  then  it  is  not  joint  property.  It  wants 
the  essential  character  of  joint  property  unless  it  belongs  to  the  three.  Belonging  to 
[581]  the  two  only,  if  Cooprnxtn^s  creditors  are  admitted,  the  consequence  is,  rtiat  he 
will  be  exonerated  by  this  fund  from  the  weight  of  debt  which  he  must  otherwise 
bear ;  that  a  sum  given  to  two  shall  operate  in  favour  of  the  third,  in  contradiction 
to  the  terms  of  the  grant,  which  are  to  the  sole  use  of  Zacharie  and  Vochez^  nothing 
being  stated  that  denotes  an  intention  at  variance  with  those  terms  :  it  being  clear, 
on  the  contrary,  that  the  commissioners  intended  that  Coopman,  hj  reason  of  his 
personal  diwbility,  should  not  be  benefited:  having  occasioned  ttte  loss  by  his 
character  of  alien  enemy,  and  his  proportion  having  been  riehtly  condemned,  they 
meant  to  except  him,  and  to  give  to  the  two  exclusively.  Why  then  are  ve  to  con- 
strue the  two  to  be  trustees  for  that  very  third,  who,  by  the  terms  of  the  grant,  is 
excluded  ?  If  they  are  declared  trustees,  must  it  not  be  on  the  ground  that  they 
were  intended  to  be  trustees  1  How  can  a  trust  be  raised,  not  only  not  in  conformity, 
but  in  contradiction,  to  the  terms  and  the  design  of  the  grant  1 

It  was  then  insisted  that  an  account  must  be  taken  of  the  debts  of  the  three  for 
the  purpose  of  dividing  the  property  between  the  two,  and  also  the  accounts  of  the 
three  partners  inter  se.  Supposing  that,  in  the  result,  it  appeared  that  Coopman 
alone  was  a  creditor  of  the  partnership,  the  other  partners  bemg  debtors,  could  the 
Court,  he  being  subject  to  pay  the  debts,  give  to  him  the  surplus  for  that  purpose  1 
Was  an  account  ever  taken  between  three,  each  of  whom  was  not  equally  interested 
in  the  result  1  an  account  of  a  partnership  of  three,  including  two.  and  ^eluding 
the  third  1  Yet  it  is  contended  that  it  ought  to  be  taken  for  the  benefit  of  the  two, 
while  it  is  admitted,  that,  as  to  the  third,  it  cannot  be  pursued,  because  he  is,  by  the 
grant,  excluded  from  participation. 

[582]  1*1  order  to  raise  this  point,  Coalman  should  have  been  a  party.  How  can 
an  account  be  taken  of  a  partnership  in  the  absence  of  one  of  the  partners,  the  plead- 
ings not  stating  that  he  is  out  of  the  jurisdiction,  but  that,  as  an  alien  enemy,  he  was 
excluded  from  the  grant  of  the  fund  to  be  distributed  ?  The  claim  of  Coopman, 
now  introduced,  creates  these  difficulties  and  this  anomaly. 

The  case  of  Thompson  v.  Ryan  is  distinguishable  in  the  circumstance  that  I  hare 
stated.  The  principle  on  which  this  case  depends  is,  that  the  fund  in  question  is  for  the 
first  time  created  oy  the  award,  and  though,  in  some  respects,  arising  out  of  the 
antecedent  capture  of  joint  property,  yet  not  connected  with  it,  as  a  continued  claim 
of  property,  pursued  in  the  usual  course  in  which  right  is  ascertained.  It  is  more 
analogous  to  gifts  by  individuals  to  one  of  several  partners,  in  case  of  casual  loss  to 
the  partnership ;  a  grant  to  one  and  not  to  the  rest.  It  seems  admitted,  that,  in  such 
a  case,  it  would  be  impossible  to  attach  to  the  gift  the  incidents  of  partnership  property, 
more  than  to  a  legacv  to  one  or  two  oi  these  partners  in  compensation  of  losses  by  war. 
The  distinction  is.  that  this  is  no  part  of  the  partnership  property,  but  for  the  first 
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time  brought  into  esse  by  a  parliamentary  grant ;  as  much  the  separate  property 
of  those  to  whom  it  is  awarded,  as  if  they  lud  acquired  it  by  any  other  means.  To 
say,  that,  in  equity,  the  partneraMp  creditors  could  follow  it,  would  be  to  carry  that 
doctrine  beyond  any  authority.  When  the  property  is  changed,  the  etjuity  is  gone. 
The  creditors,  not  pursuing  it  while  joint  property,  h&re  lost  their  right  when  it 
passes  into  other  hands.  The  principle  on  which  joint  property  is  liable,  namely, 
credit  given,  is  not  applicable  to  this  fund,  which  came  into  unexpected  existence 
by  the  effect  of  the  treaty ;  bestowed  on  the  two,  not  on  the  three,  it  was  [683]  not 
commensurate  with  partnership  property,  nor  succeeded  to  the  place  of  it,  but  quite 
distinct  and  independent,  belonging  to  different  individuals. 

These  are  the  difficulties  at  present  occurring  to  me  against  considering  this  as 
property  of  the  partnership,  or  over  which  the  ^rtnership  creditors  have  any  equity. 
Whatever  else  is  to  be  done  with  it,  what  division  is  to  be  made  between  Zacharie 
and  Vochez,  or  what  farther  consequences,  remains  to  be  considered.  I  cannot 
deolaro  that  the  creditors  of  Coopman  have  any  interest  in  a  fund  which  I  think  does 
not  bebng  to  him. 

March  24.  The  Master  of  the  Rolls  [Sir  Thomas  Plumer].  I  retain  the  opinion 
which  I  expressed  on  the  hearing.  I  think  that  the  joint  creditors  of  Zacharie, 
Coopman,  and  Vochez,  have  no  equity  against  the  fund.  It  must  be  considered 
as  the  property  of  Zacharie  and  Vochez  only  ;  by  the  terms  of  the  award  it  is  given 
to  them,  and  Coopman  is  expressly  excluded.  The  argument,  that  the  ships,  being 
originally  joint  property,  the  sum  awarded  in  compensation  of  their  capture  must  be, 
like  that  out  of  whieh  it  grows,  joint  property,  goes  too  far.  On  that  principle  the 
property  must  be  joint  for  all  purposes,  and  between  the  partners  as  well  as  for  the 
creditors.  Clearly  and  confessedly,  however,  this  fund  is  not  joint  property  between 
the  partners.  But  it  is  a  fallacy  in  reasoning  to  suppose  it  a  substitute  for  joint 
propiarty ;  it  is  a  substitute  for  separate  property.  A  division  into  parts  was 
necessary  before  the  commissioners  could  award  any  comi)ensation.  The  ships  had 
been  condemned,  and  could  never  be  restored.  Considering  that  the  share  of  the 
French  partner  was  included  in  the  condemnation,  the  only  way  of  awarding  a  com- 
pensa-[584]-tion  to  the  others  was,  first  to  make  a  division  to  ascertain  the  interest 
of  the  alien  enemy,  and,  placing  that  out  of  the  question,  to  bestow  a  gift  on  the  two 
Americans.  The  compensation  is  therefore  given,  not  for  joint,  but  for  separate 
property ;  commensurate  with,  and  adequate  to,  the  interest  of  the  two,  m  the 
event  of  a  division.  Supposing  that  they  had  sold  their  shares,  and  invested  the 
amount  in  stock,  could  it  have  been  said  that  that  stock  was  joint  property,  because 
produced  by  it  %  Where  there  is  a  convdrsion  of  joint  property  by  a  vahd  act,  it  is  a 
fallacy  to  consider  it  still  joint.  The  question  wiU  always  be,  whether,  with  regard 
to  creditors,  the  act  is  valid  %  If  a  bale  of  goods,  belonging  to  three  partners,  is  sold, 
the  price  b  not  necessarily  the  property  of  the  three,  because  the  bale  was  their 
property.    The  question  is,  was  the  transaction  a  fair  conversion  ? 

This  case  proceeds  a  step  farther  ;  there  neither  was  nor  could  be  resitution  of 
the  ships  ;  it  could  not  be  intended  that  the  French  partner  should  have  a  portion ; 
by  the  terms  of  the  treaty  the  commissioners  were  bound  to  exclude  him  :  not  being 
at  liberty  to  bestow  any  share  on  the  alien  enemy,  they  were  under  the  necessity  of 
negativing  the  joint  claim,  and  of  giving  to  the  two  partners  only  as  individuals. 
By  every  mode  of  analysis  and  construction  therefore,  the  examination,  of  the  award 
operates  to  prove  what  the  terms  shew,  that  the  fund  awarded  is  separate,  not  joint 
property.  When  that  is  established  the  consequences  are  obvious.  I  think  that 
this  fund  is,  what,  by  the  r^erence,  it  was  intended  to  be,  what,  by  the  terms  of 
the  award,  it  is  declared  to  be,  what  alone  it  legally  could  be,  separate  property.  By 
the  award  the  joint  creditors  are  not  placed  in  a  worse  situation  ;  the  joint  property 
was  already  lost.  If  the  very  joint  stock,  or  a  part  of  it,  as  in  Thompson  v.  Ryan, 
[685]  had  been  restored,  there  would  have  been  nothing  to  alter  the  property  ;  tho 
goods  are  returned,  in  statu  quo,  the  property  of  the  partners  ;  but  here  the  ships 
are  gone,  and  never  restored,  and  the  question  concerns  a  new  property  come  to  the 
two  in  the  wa^  of  compensation.  That  is  far  removed  from  a  case  of  restitution. 
Restitution  might  have  made  it  still  joint  property  ;  com|>ensation  considers  only 
the  individiial  shares,  and  gives  in  the  proportion  of  their  interests  individually 
to  the  two.  There  is  no  more  ground  for  admitting  the  joint  creditors  than 
Coopma/n. 

C.  XVI.— 24 
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The  argument  that  the  two  partners  may  have  unequal  interests  in  the  ioint 
property,  and  that  the  commissioners  may  have  given  to  them  two-thirds  of  the 
value,  believing  them  entitled  in  proportions  different  from  the  fact^  cannot  now  be 
urged.  We  must  abide  by  the  words  of  the  award,  which  the  treaty  declared  to  be 
final  and  conclusive. 

I  think  that  there  is  no  doctrine  of  equity  qualifying  the  right  of  the  two  {urtnen 
and  that,  as  the  fund  is  not  a  property  in  which  Coopman  has  an  interest,  it  is  not 
subject  to  the  olaima  of  the  joint  creditors.  (.3) 

(1)  Samuel  Thompson  of  London,  and  Philip  Ryan  resident  at  Copenhagen, 
were  in  partnership,  the  business  consisting  of  the  purchase  of  coffee,  sugar,  and 
tobacco  at  London  and  Liverpool  by  the  former,  and  the  sale  of  those  articles  at 
Copenhagen  by  the  latter,  for  the  equal  benefit  of  both.  In  March  1807,  Thompson 
purchased  a  quantity  of  cofiee,  sugar,  and  tobacco,  the  invoices  of  which  amounted 
to  £24,000,  which  was  shipped  to  Copenhagen  in  four  vessels  and  there  received 
by  Rpan.  Some  part  was  sold  by  him,  the  proceeds  of  which  he  remitted  to  England, 
and  m  Sevtemher  1807,  the  remainder  unsold  in  his  hands  of  the  value  of  £15,000, 
was,  on  tne  declaration  of  war  between  this  country  and  Denmark^  seised  by  the 
Danith  government;  but  Ryan  then  resident  at  Copenhagen^  representing  that 
he  was  interested  in  the  goods,  one  moiety  was  soon  afterwards  restored  to  him, 
and  the  other  moiety  confiscated,  and  sold  for  £7000. 

About  the  same  time,  Ryan  consigned  some  Russian  produce  of  the  value  of 
£15,000,  by  a  vesse],  the  property  of  himself  and  Thompson,  to  Leghorn,  for  sale, 
on  their  joint  account.  Tne  vessel  was  captured  by  a  BrUish  cruicer,  and  in  Mar/ 
1808,  condemned 'as  lawful  prize,  but  the  cargo  was  restored  to  Thompson,  on  behalf 
of  himself  and  Ryan,  who  had  lately  died. 

On  his  death,  Robert  Barnewall  procured  limited  letters  of  administration  of 
his  eoods,  and  became  his  personal  representative  in  England,  and  to  him  Thom-pson 
paid  in  respect  of  Ryan's  share  in  the  cargo  of  the  ship  restored,  £66pO,  whicn  on 
the  death  of  Robert  BamevHUl,  came  into  the  hands  of  his  executors,  Bartholemev 
Barnewall  and  Bcbert  BiUler. 

Thompson  having  advanced  various  sums,  to  the  amount  of  £906,  13s.  Bd., 
on  account  of  Ryan,  transmitted  to  his  administratrix,  for  her  examination,  a 
statement  of  accounts,  setting  forth  the  sums  advanced,  by  which  it  appeared  that 
Thompson  was  indebted  to  Ryan  in  the  sum  of  £1042,  12s.  3d. ;  but  that  account 
was  not  signed  by  Thompson,  nor  considered  by  him  as  a  final  statement  of  account 
of  his  dealings  with  the  Plaintiif,  but,  as  he  insisted,  contained  several  errors  and 
omissions ;  for  though  Ryan  was  therein  credited  with  his  full  share  of  the  pro- 
ceeds of  the  cargo  of  the  ship  condemned,  he  was  not  debited  with  any  portion  of 
the  loss  arising  from  the  confiscation  in  Denmark,  nor  had  he  allowed  Thompson 
any  part  of  the  moiety  ol  the  goods  so  confiscated  restored  to  him,  which  he  had 
sold  at  an  advanced  price. 

In  Michaelmas  Term  1816,  Bliza^th  Ryan,  the  administratrix  of  Philip  Bi/an^ 
brought  an  action  against  Thompson  for  £1042,  12s.  Zd. 

The  bill  filed  by  Thompson  prayed  an  account  of  all  transactions  between  Thomp 
son  and  Ryan,  and  of  all  sums  paid  or  received  by  Thompson  on  acoount  of  Rjfan, 
or  of  the  joint  transactions  between  them,  and  of  all  sums  paid  or  received  by  Ryan 
on  account  of  Thonipson,  or  of  the  joint  transactions  between  them,  and  that  in 
taking  the  account  Ryan  might  be  charged  with  the  moiety  of  the  cofiee  and  sugar 
restored  to  him,  or  with  the  proceeds  thereof,  and  that  the  whole  of  the  trans- 
actions between  Thompson  and  Ryan  might  be  finally  liquidated  and  adjusted, 
and  that  Thompson  might  be  repaid  what  should  be  found  due  to  him  from.  Ryan 
out  of  the  sum  of  £6600  paid  by  Thompson,  and  that  that  sum,  or  a  competent 
part  thereof,  might  be  restored  to  Thompson  for  that  purpose,  or  otherwise  that 
Elizabeth  Ryan  as  the  sole  legal  personal  representative  of  Philip  Ryan^  nught 
be  decreed  to  pay  the  same  out  of  his  effects ;  that  BamevxUl  and  BuUer  m^t 
be  directed  to  pa^  the  sum  of  £6600  into  the  bank,  in  the  name  of  the  accountant- 
general  in  trust  m  the  cause,  and  might  in  the  mean  time  be  restramed  by  injunc- 
tion from  paying  away  or  disposing  of  any  part  of  it ;  and  that  Elizabeth  Ryan 
might  be  restrained  from  proceeding  in  the  action  at  law. 

The  answer  of  Elisabeth  Ryan,  stated  her  information  and  belief  that  a  moiety 
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of  the  goods  confiscated  was  restored  to  Byan,  as  being  a  Danish  subject,  for  his 
own  inaividual  use,  as  his  share  or  proportion  of  the  goods,  and  that  the  remainder 
was  confiscated  as  the  property  of  Thompson,  who  was  considered  by  the  JDanisk 
govemment  a  British  subject,  and  as  such  an  alien  enemy ;  that  she  knew  not 
nor  could  form  any  belief,  whether  the  goods  so  restored  were  afterwards  sold  ; 
admitted  payments  by  Thompson  to  the  representatives  of  Ryan  to  the  amount 
of  £6611,  145.  id.  ;  such  payments  being  made  after  Thompson  knew  and  had 
notice  of  the  confiscation  by  the  Danish  government,  and  of  the  restitution  to  Ryan 
of  his  moiety  as  the  property  of  a  Danish  subject ;  aod  submitted  that  if  Thompson 
was  entitled  to  any  proportion  of  the  goods  so  restored  to  the  possession  of  Ryan, 
he  had  not  any  right  as  a  creditor  of  Ryan  to  be  paid  out  of  his  assets  in  England, 
but  must  resort  to  his  assets  in  Copenhagen  in  the  hands  of  the  commissioners 
appointed  according  to  the  laws  of  Denmark,  for  managing  his  personal  estate  ; 
ana  insisted  that  the  account  deHrered  by  Thompson  was  &ia],  and  contained  no 
errors  or  omisuons,  and  that  Thompson  nad  agreed  to  pay  the  balance,  and  had 
given  directions  for  preparing  a  releaise. 

On  the  25th  of  Nov.  1816,  it  was  ordered  that  service  of  the  subpoena  on  the 
Defendant  Elizabeth  Ryan's  attorney  at  law,  should  be  deemed  good  service  on 
the  Defendant,  Reg.  Lib.  B.  1816,  fol.  43;  on  the  14th  of  December  1816,  an  in- 

i 'unction  was  granted  for  want  of  answer  ;  on  the  11th  of  A^il  1817,  the  answer 
laving  been  filed,  it  was  ordered  that  the  injunction  be  dissolved,  unless  cause 
shewn  on  the  first  day  of  next  term.  Beg.  Lib.  B.  1816,  foL  680  ;  and  on  the  23d 
of  April  1817,  the  time  to  show  cause  was  enlarged  for  a  week. 

On  showing  cause  against  dissolving  the  injunction,  it  was  suggested  that  a 
caae  should  be  stated  for  the  opinion  of  a  court  of  law,  but  the  parties  could  not 
agree  on  a  statement ;  and  no  tarther  proceedings  appear  in  the  cause. 

(2)  6  Ves.  127.  Ex  parU  FeU,  10  Ves.  347.  Ex  parU  Williams,  11  Ves.  3. 
Ex  parte  Rowlandson,  1  Rose,  416.    Ex  parte  Harris,  1  Madd.  583. 

(3)  The  following  report  of  Skipp  v.  Earwood  (cited  by  Lord  Mansfield  from 
his  own  note  in  Fox  v.  Hanbury,  Cowp.  449,  and  reported  on  another  point,  3  Aik. 
564),  is  extracted  from  a  MS.  in  the  possession  of  the  Editor. 

[586]  Skipp  V.  Harwood  and  Others,  ei  e  contra.   Trinity  Term,  21  Geo.  % 

1747. 

Bights  of  the  separate  creditor  of  one  partner^  against  the  partnership  property^ 

"  Messrs.  Hanoood  and  Skipp  were  partners  in  the  trade  of  a  brewer,  and 
Harwood  being  justly  indebted  to  his  sisters,  he  gave  them  a  warrant  of  attorney 
to  confess  judgment  for  securing  the  debt.  The  sisters  enter  up  judgment,  and, 
by  execution  sued  out  thereon,  the  sheriff  takes  the  separate  effects  of  Harwood, 
and  also  one  moiety  of  the  partnership  goods,  which  (at  the  time  of  the  seizure), 
were  in  Harwood^s  custody,  and  delivers  back  a  moiety  thereof  to  the  other  partner  ; 
and  the  sisters  suffer  Harwood  still  to  keep  the  gocKls  taken  in  execution,  and  to 
trade  with  them ;  the  judgment  being  given  by  him  to  his  sisters  to  protect  his  goods 
against  other  creditors. 

Upon  a  hill  and  cross  bill  brought  by  the  partner,  &c.,  for  an  account  of  the 
trade,  and  satisfaction  for  mutual  breaches  of  covenant,  &c.,  the  principal  question 
was,  whether  the  goods  taken  in  execution  are  not  subject  to  the  debts  and  demands 
of  Skipp  (the  other  partner),  due  on  the  jMrtnership  account,  before  the  sister's 
debt  1 

And  it  was  argued  by  Mr.  Noel,  for  the  sisters,  that  by  taking  the  goods  in  execu- 
tion (especially  as  they  were  solely  in  the  hands  of  the  debtor),  a  specific  lien  is  laid 
thereon,  and  therefore  these  crediton  ought  primarily  to  be  satisfied,  and  if  in  such 
a  case,  the  partnership  goods  should  be  subjected  to  the  demands  of  the  other  part- 
ners, especially  such  as  were  not  liquidated,  it  would  be  attended  with  great  incon- 
veniency ;  for  then  the  creditors,  suing  out  execution,  might  be  overhauled  in 
Chancery,  and  (perhaps)  recover  nothing  in  the  event,  and  yet  the  person  of  the 
debtor  will  be  discharged  by  taking  out  a  fieri  facias  or  elegit ;  there  would  there- 
fore be  no  safety  in  having  any  thing  to  do  with  partners.  And  it  was  urged  in 
answer  to  the  objection  imide  by  the  FbintifE's  counsel,  that  the  judgment  was 
fraudulent,  because  it  was  confessed  to  defraud  the  other  partner,  and  therefore 
the  goods  shall  remain  in  Seartoood't  hands ;  and  therefore  it  was  not  bona  fide 
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according  to  Ttoyne^s  case  (Co.  3,  80  6)  that  the  consideration  [587]  therefore 
was  good*  and  it  being  sworn  only  that  some  part  of  the  partnership  goods  ta^n 
in  execution,  and  retained  by  the  sheriS  (without  saying  what),  were  used  by  the 
partners,  it  is  unreasonable  that  this  should  make  the  whole  transaction  void  as 
collusire  :  besides  if  these  goods  were  used,  Ski^p  had  the  benefit  thereof. 

Lord  Chancellor  said>  that  the  share  ta^n  m  execution  was  liable,  in  the  first 
place,  to  all  such  deman(k  as  the  other  partner  had  against  Hanaood,  on  the  partner- 
ship account,  either  in  bw  or  equity,  antecedent  to  the  execution ;  but  not  to  such 
demands  as  he  might  have  on  a  separate  account,  nor  to  such  as  were  subsequent 
to  the  execution  ;  because,  as  to  the  goods  taken  in  execution,  the  partnership 
ended  thereupon,  and  the  creditor  became  a  tenant  in  common  with  the  other 
partner.  And  as  to  the  goods  being  taken  out  of  Harwood's  possession,  this  was 
immaterial,  because  that  in  the  case  of  chattels  follows  the  property,  which  was 
here  joint,  and  therefore  the  possession  must  be  so  too.  He  also  said,  that  here 
the  whole  partnership  goods  should  hare  been  taken,  and  a  moiety  delivered  back ; 
and  so  is  Lord  Holt's  opinion. — 1  SeUk.  392  (Baydon  r.  Hajfdon)  and  1  Show.  174 
{Bachurst  v.  Clinkard). 

The  case  was,  however,  adjourned  for  the  parties  to  agree ;  but  they  not  agree- 
ing, the  Lord  Chancellor  afterwards  this  Term  pronounced  his  final  opinion  as 
follows : 

Supposing  the  judgment  to  be  a  fair  one.  the  creditors  taking  out  execution 
could  not  be  in  a  better  condition  than  the  debtor  himself ;  and  they  must  take 
the  goods  exactly  in  the  same  state  as  the  debtor  had  them,  that  is,  subject  to  the 
partnership  demands ;  by  the  seizure  of  the  goods,  the  jointure  between  the  partners 
was  severed,  and  the  creditors  became  tenants  in  common  with  the  other  partner. 
But  now  as  to  the  judgment  itself,  supposing  the  consideration  to  be  a  good  one, 
yet  the  creditors  suffering  Sarwood  to  continue  in  the  possession  of  them  after 
the  elegit^  is  a  badge  of  fraud,  and  destroys  the  bona  fides  of  the  transaction  accord- 
ing to  Tvjyne's  case ;  and  besides  this,  it  appears  that  the^  took  a  confession  of  the 
judgment  in  order  to  protect  their  brother's  goods  agamst  another  creditor ;  so 
that  [688]  they  cannot  be  considered  as  comine  in  bona  fide.  I  shall,  however, 
consider  the  sisters  as  partners  with  Skipp,  and  nartoood  as  their  agent,  and  shall 
make  them  parties  to  the  account.  It  is  no  objection  that  the  ^oods  taken  in  execu- 
tion have  been  since  frequently  changed,  for  the  specific  lien  which  the  other  partner 
had  on  those  goo(^,  devolves  on  those  which  have  been  taken  in  the  place  thereof, 
and  always  continues.  (Vide  2  Swans.  577.)  And  so  it  is  in  the  case  of  a  mort- 
gage of  stock,  and  goods  in  trade,  for  in  such  case  if  the  lien  was  to  fall  on  the  goods 
in  trade  when  the  mortgage  was  made,  and  not  on  those  taken  afterwards,  tha 
trade  must  stop. 

Lord  Chancellor  decreed  accordingly,  that  an  account  be  taken  between  the 
partners,  and  between  them  and  the  sisters,  on  the  foot  offthe  partnership  articles, 
and  that  theTmaster  inquire  what  breaches  of  covenant  have  been  made  by  the 
partners,  and'.what  damages  sustained  thereby,  and  that  such  damages  be  brought 
into  the  account,  &c. ;  and  also  that  an  account  be  taken  of  the  partnership  debu, 
and  Skipp's  proportion  paid  him,  with  interest.  Decreed  also  that  Sleorgin  (a 
party  to  one  of  the  bills,  and  a  servant  of  the  partnership,  who  was  to  receive  money 
and  pass  accounts),  make  up  an  account  before  the  master,  if  he  hath  never  stated 
it  before,  but  if  he  has,  it  is  not  to  be  unravelled ;  that  a  receiver  be  appointed  ta 
receive  the  debts  of  the  partnership,  and  bring  execution  for  the  same  in  the  name 
of  the  partners,  &c.,  and  that  Defendants,  the  Harwoods,  pay  the  Plaintiff  his  costs 
in  the  first  cause  to  this  time  (on  account  of  the  gross  breaches  of  covenant  com- 
mitted by  them  and  their  great  misbehaviour) ;  and  that  the  costs  of  the  cross 
bill  and  the  subsequent  costs  be  generally  reserved,"  &c. 

The  entry  in  the  Registrar's  book  of  the  decree  on  the  hearing,  B^.  Lib.  B. 
1746,  foL  522-528,  agrees  in  substance  with  the  preceding  statement ;  the  order 
appointing  a  receiver  may  be  found,  ibid.  fol.  383,  and  orders  restraining  remoTal 
of  partnership  goods,  ibid.  fol.  410,  and  committing  one  of  the  Defe^lants  for 
contempt,  i6id.  fol.  429.  ^   ,  , 
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[691]  Appendix. 

Note  :  Of  the  following  cases,  the  first,  connected  with  the  doctrines  discussed  in 
The  Attorney-General  r.  Warren,  2  Swans.  291,  was  not  previously  to  be  found  in 
print.  The  two  succeeding  Gases,  of  both  which  the  printed  accounts  are  extremely 
unperlect,  have  been  extracted  from  Lord  Nottingham's  MSS.,  vide  2  SvMna.  83. 
The  former,  Grey  v.  Grey  (1  Co.  in  Cha.  296  ;  Reports  tempore  Finch,  338 ;  2  Freem. 
6),  is  one  of  the  earliest  and  moBt  important  authorities  on  the  doctrine  of  advance- 
ment, in  application  to  purchases  by  a  father  in  the  name  of  his  son  ;  a  doctrine 
considered  in  Murless  v.  Franklin,  1  Svxtns.  13.  The  latter,  Salsbury  v.  Bagot 
(1  Ca.  in  Cha.  278 ;  2  Freem.  21),  has  been  the  subject  of  much  remark,  1  Schoales 
d;  Lefr.  47,  and  affords  material  illustration  of  the  principles  discussed  in  the 
late  case  of  Chdmondeley  v.  Clinton,  2  Jac.  &  Walk.  1-206.  A  reference  to 
the  entry  in  the  Registrar's  book  is  inserted,  ibid.  47,  n. 

"  Attorney  General  ex  relatione  Beid  v.  The  Mayor,  Aldermen,  and  Burgesses 
of  Stamford  A  al.   Easter  Term,  20  Geo.  2, 1747. 

A  charity  established,  on  an  information  praying  relief  which  is  refused.  Leases 

by  trustees  of  a  charity. 

Information  against  the  Mayor,  Aldermen,  and  Burgesses  of  Stamford,  the 
representatives  of  some  of  the  preceding  mayors,  the  lessee  and  tenants  of  the  charity 
lands,  the  representatives  of  the  late  schoolmaster,  for  the  misemployment  of  the 
profits  of  certain  [592]  lands  given  to  the  free  school  at  Stamford  (whereof  the 
Mayor,  Aldermen,  and  Burgesses  were  heretofore  trustees,  and  now  the  Mayor 
solely),  particularly  in  applying  part  of  the  rents  for  the  benefit  of  the  corporation. 

And  it  was  laid  down  by  Lord  Chancellor ;  1 .  That  where  a  lease  is  made  by 
tmsteesjat  an  imdervalue,  by  collusion  between  them  and  the  lessee,  this  court 
can  not  only  make  a  decree  against  the  trustees,  but  also  against  the  lessees  for  the 
surplus  money  ;  but  this  is  to  be '.'done  only  where  the  circumstances  of  such  collu- 
sion are  very  strong.  2.  That  where  power  is  given  to  the  trustees  of  a  charity 
to  make  leases  generally  (as  in  this  case),  they  have  a  power  both  in  law  and  equity, 
either  to  take  fines  or  reserve  rents,  as  is  most  beneficial  for  the  charity.  3.  That 
where  in  the  donation  the  feoffees  are  directed  to  apply  the  rents  towards  the  neces- 
sary finding  a  master,  and  for  the  pains  of  such  master,  and  they  apply  part  of  the 
profits  towards  rebuilding  and  repairing  the  school-room  and  school-house,  this  is 
a  good  pursuance  of  the  trust,  because  a  school-room  and  house  are  necessary, 
and  if  these  are  not  provided  by  the  trustees,  they  must  be  provided  by  the  master 
himself,  and  so  it  is  (in  effect)  applied  for  the  pains  of  the  master ;  and  here  the 
words  of  the  donation  being,  that  Mr.  Eatcliffe,  '  Intending  to  found  and  erect 
a  school,*  &c. ;  these  seem  to  shew  that  a  new  school  was  to  be  built.  4.  That 
(in  this  case)  in  the  leases  made  by  the  Mayor,  Aldermen,  and  Burgesses  (the  trustees), 
there  being  oorenants  from  the  lessees,  for  grinding  at  the  corporation  mill,  such 
covenants  were  improper,  and  ought  not  to  be  inserted.  5.  That  though  this 
information,  as  to  tne  matter  of  relief,  ought  to  be  dismissed  (there  being  no  mis- 
application of  the  rents  or  collusion),  yet  as  this  charity  was  never  established  either 
by  a  commission  of  charitable  uses  or  by  decree,  it  is  now  [593]  proper  to  establish 
it ;  and  Lord  Chancellor  mentioned  the  case  of  Dr.  Friend,  and  the  Dean  and  Chapter 
of  Westminster  (when  Sir  Robert  Raymond  was  Attorney-General),  when  the  same 
thing  was  done. 

The  information  as  against  the  representatives  of  the  past  Mayor  of  Stamford, 
and  the  late  school-master  and  the  lessees,  was  dismissed  with  costs  (no  misbehaviour 
being  proved  against  them),  but  as  against  the  corporation  of  Stamford,  without 
costs  (Note  :  As  against  the  Corporation  the  information  was  retamed ;  see  the 
decree)  (on  account  of  an  order  made  by  them,  that  in  the  charity  leases  there  should 
be  covenants  for  grinding  at  their  mill) ;  and  Lord  Chancellor  said  he  would  not 
give  costs  for  this  reason,  rather  in  terrorem,  than  because  the  charity,  suffered 
by  such  order ;  and  Lord  Chanullor  declared  the  charity  to  be  established,  and 
decreed  the  same  aocordingly  ;  and  it  was  referred  to  the  master  to  consider  what 


Digitized  by  Google 


742 


it  CEA  p?opert«  Vftf  4I  "»kT"g  leMB«.  and  of  loqitng  she  sekotrf-foiim  and  ham 
m  npftir.  and  rapoflt  the  uine. 

Hu  Lordship  do:h  order  the  infonn*iioQ  do  tfuid  iliiiiiiinl  oat  of  this 
CouTt,  ai  agabut  the  I>efendants  Tmrner  and  Uaw^s.  viih  fortr  ifaillinga  cosU. 
a^cori;r.£  to  the  corjrse  the  Co-jrt.  the  came  aa  to  ihezn  being  heard  on  bill  and 
anjver  ;  and  that  the  informati/^  do  abo  st^nd  diszciaaed  out  of  this  Comt.  as 
aga:nAt  the  other  JJefendants.  except  the  Defendants,  the  Uajor  and  Aldermen 
and  capital  Burg^secs  fA  the  borough  <A  Stamfor-i.  in  their  corporate  capacity. 
iri:h  to  Le  taxed.  &e. ;  and  as  between  the  relator  and  the  Defendants,  the 

Mayor,  ^c,  in  their  corporate  capacity,  his  Lordship  doth  declare  that  the  said 
eharity  ought  to  be  established,  ami  doth  order  and  decree  the  [594]  same  accord- 
ingly ;  and  that  it  be  referred  to  the  said  master  to  consider  what  may  be  the  most 
prr^ter  method  of  grantin;  leases  of  the  said  charity  estate  for  the  fntnie,  and  in 
what  manner  the  school-hotue,  and  the  school-master's  house,  onght,  for  the  future, 
to  be  kept  in  repair,  &e.,  and  as  between  the  relator  and  the  Suyw,  &r.,  in  their 
eorporste  eapaciiy,  no  costs  to  this  time  are  to  be  paid,  but  his  Lordship  doth  reaerre 
the  consideration  of  the  subsequent  costs  between  them,  Sx. 

Reg.  Lib.  A.  1746,  fol.  G21-«24. 

'  FoBD  Lord  Geet,  Plaintiff ;  Kitherdee  I^y  Gkct,  Defendant.  And  Katbebike, 
Ralph,  and  Charlk  Geet,  Infants,  Plaintiffs ;  Ford  Lord  Gret.  and 
KATHER15E  Lady  Gret.  Defendants.   H^th  March  -29  Car.  i.  1677. 

[See  Sayre  t.  Hughes,  18GS,  L  R.  5  Eq.  380.] 

Purchase  by  a  father  in  the  name  of  his  son.  an  adranoement. 

These  cases  involve  the  concerns  of  a  family,  in  which  I  would  be  glad  to  avoid 
the  delivery  of  any  opinion,  because  I  foresee  that  a  victory  on  either  sule  can  never 
produce  the  peace  of  it,  but  will  rather  occasion  great,  and  perhaps  endless  breaches. 
The  case  is  a  very  short  one,  but  of  a  very  nice  and  curious  debate. 

William  Lord  Grey  purchases  Gosfield  in  the  name  of  Thomas  Grey,  his  eldest 
Bfjn,  without  any  trust  declared ;  whether,  upon  the  whole  matter,  with  all  its 
circumstances,  this  be  a  provision  lor  Thomas  Grey,  the  son,  by  way  of  advance- 
ment, or  a  trust  for  the  Lord  William  [69fi]  Grey  \   What  jiidgment  soever  be 
^ven  in  this  case,  it  must  wound  the  honour,  and  perplex  the  interests  of  the  family. 
Ist.  The  honour  of  the  family  will  be  wounded  every  way ;  for  if  it  be  a  trust, 
as  the  now  Lord  Grey  would  have  It,  then  the  £6000  charged  on  Gosfield  by  Balph 
Lord  Grey  fails,  and  is  become  unjust  and  illegal,>and  so  the  honour  of  the  Plaintiff's 
father  lies  at  stake  ;  on  the  other  side,  if  it  be  an  advancement  and  no  trust,  as  the 
widow  would  have  it,  then  all  the  provisions  made  by  William  Lord  Grey  to  in- 
cumber Gosfield,  will  fail  as  to  Gosfield,  and  so  the  honour  of  the  grandfather  lies 
at  stake.    2d.  Again,  the  interests  of  the  family  will  be  perplexed ;  for  if  it  be  a 
trust,  as  the  now  Lord  Grey  would  have  it,  then  Katherine,  Rcdfh.  and  Charles, 
will  lose  their  £2000  a-piece  charged  on  Gosfifld  by  the  Lord  Ralph  ;  and,  more- 
over, £4000  more  given  by  Lord  William  to  Katherine,  and  transferred  by  the 
Lord  lialj^  from  a  charge  on  the  personal  estate  of  the  Lord  William,  to  be  a  real 
charge  upon  Gosfield^  falls  hence  to  Gosfield,  for  the  Lord  William,  if  he  was  cestui 
que  trust,  has  so  settled  it,  that  Lord  Ralfih  was  but  tenant  for  life  ;  so  that  question 
affects  the  now  Lord  Grey  £10,000  deep  in  point  of  interest.    On  the  other  side, 
if  it  be  an  advancement,  as  the  widow  would  have  it,  then  all  the  charges  laid  on 
Gosfield,  inter  alia,  by  the  Lord  William,  fall  hence  to  Gosfield ;  and  the  conse- 
quence of  that  consequence  is,  1st.  The  £6000  a-piece,  given' by  the  Lord  Wiilian 
to  Ualph  and  Charles,  the  grandchildren,  must  charge  other  lands,  not  Gosfield. 
2d.  Gosfield  will  be  so  much  the  abler  to  bear  the  £2000  a-piece  charged  upon  it 
by  the  Lord  Ralph  to  his  three  younger  children.    3d.  And  also  the  £4000  more 
transferred  from  the  Lord  William's  personal  estate  to  Gosfield,  for  Katherine's 
portion.    4th.  And  then  the  remainders  in  tail  to  Charles  Lord  Grey  of  Rdlsloa. 
and  Katherine,  his  lady,  will  also  fail,  which  is  a  valuable  [596]  possibility,  though 
never  so  remote.  To  niake  this  easy  to  the  Court,  and  honourable  to  himself  the 
I^rd  Grey  advances  so  far  as  to  oiler  to  pay  the  £6000,  charged  by  his  father  oa 
Gusfield  for  the  three  younger  children,  and  the  £6000  u-piccc  cTiarged  by  his  grand- 
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father  for  the  two  younger  grandsons,  and  £1000  more  of  the  £4000  transferred 
by  his  father  upon  Gosfield,  leaTiug  the  rest  of  his  sister's  portions  to  his  mother, 
who  has  two  or  three  personal  estates  to  help  her,  viz.  Lord  William's,  Lord  Rale's, 
and  Thomas  Grev'a.  By  this  ofier  Ford  Lord  Grey  takes  upon  himself  £19,000, 
80  as  to  him  the  loss  would  not  be  great  if  judgment  was  given  against  him  The 
widow,  to  acquit  herself,  offered  to  pay  £3000  to  her  daughters,  and  all  the  debts 
and  legacies  of  Lord  William  and  Lord  Ralph,  and  to  free  her  son  from  the  creditors, 
so  as  she  might  enjoy  her  jointure,  and  be  assisted  in  the  getting  in  the  personal 
estate,  and  Imth  might  account  for  their  receipts.  By  this  offer,  the  loss,  as  to  the 
widow,  would  not  be  great,  though  judgment  were  given  against  her,  and  yet 
perhaj»  the  offer  is  not  great  neither ;  but  whatever  the  agreement  be,  the  personal 
estate  must  come  into  the  reckoning.  An  agreement  thus  far  advanced  is  now 
broken  off,  I  will  not  inquire  how,  but  am  bound  to  give  judgment,  since  both 
sides  demand  it.  I  will,  er^o,  first  state  the  facts  and  the  evidences  on  both  sides ; 
then  I  will  deliver  my  opinion  what  the  law  is  upon  those  facts. 

The  evidence  to  prove  this  purchase  in  the  name  of  the  son  to  be  a  trust  for 
the  father  ccmsists  of,  ist,  Deeds :  1.  Father  possessed  the  money ;  2.  Received 
the  profits  twenty  years ;  3.  Made  leases ;  4.  Took  fines ;  5.  Enclosed  part  in 
a  park ;  6.  Built  much  ;  7.  Provided  materials  for  more  ;  8.  Directed  Lord  Chief 
Justice  North  to  draw  a  settlement;  9.  Treated  about  the  sale  of  it.  2dt7,  Words  : 
1.  Thomas  Grey  confessed  [597]  the  truth  ;  2.  Advised  his  father  to  sell,  and  buy 
York  House  ;  3.  '  If  it  was  mine,'  says  he,  *  I  would  sell  it ' ;  4.  Before  he  made 
his  will,  said  it  was  his  father's;  6.  After  he  made  his  will,  said  it  was  to  keep  his 
brother  from  pretending. 

The  disproof  of  the  trust  stands  upon  the  like  evidence,  Deeds  and  Words : 
Ist,  Deeds  ;  For  Thomas  Grey  bound  with  Lord  William,  for  £7000  of  the  purchase- 
money.  2dly,  Words  of  the  Lord  WHXiam.  1.  Before  the  purchase,  said  he  would 
buyit  for  his  son  ;  2.  After  the  purchase,  said  he  had  bought  it  for  his  son  ;  3.  The 
now  purchased  land  mine,  but  Gosfield  my  son's,  T.  6. ;  4.  Gosfield  was  the  inherit* 
ance  of  my  son's  mother,  hence  would  better  have  bought  Satton  Garden.  I  have  no 
title  but  by  my  son's  will,  it  being  the  purchase  of  my  son  T.  G.  3dly,  Words  of 
Thomas  Grey  :  1.  I  believe  my  father  will  give  me  all,  but  Gosfield  is  mine  already  ; 
'2.  Thomas  Grey,  when  he  lay  dying,  excused  it  to  his  brother  Ralph,  that  he  had  by 
his  will  given  Gosfield  to  hie  father.  Now,  though  this  proved  but  an  estate  for  life, 
when,  perhaps,  he  thought  he  had  given  an  inheritance,  yet  what  needed  any  excuse 
at  all,  if  Thomas  Grey  was  but  a  trustee  for  his  father  ? 

Upon  these  facts,  the  law  will  best  appear  by  these  steps.  1.  Generally  and  prima 
facicy  as  they  say,  a  purchase  in  the  name  of  a  stranger  is  a  trust,  for  wuit  of  a  con- 
sideration, but  a  purchase  in  the  name  of  a  son  is  no  trust,  for  the  consideration  is 
apparent.  2.  But  yet  it  may  be  a  trust,  if  it  be  so  declared  antecedently  or  subse- 
quently, under  the  hand  and  seal  of  both  parties.  3.  Nay,  it  may  be  a  trust,  if  it  be 
so  declared  by  parol,  and  both  parties  uniK>rmly  concur  in  that  declaration.  4.  The 
parol  declarations  in  this  case  are  both  waya  ;  the  father  and  son  sometimes  declaring 
for,  and  soine-[598]-time8  against,  themselves-  D-  Ergo,  there  being  no  certain  proof 
to  rest  on  as  to  parol  declarations,  the  matter  is  left  to  construction  and  interpretation 
of  law.  6.  And  herein  the  great  question  is,  whether  the  law  will  admit  of  any  con- 
structive trust  at  all  between  father  and  son  1 

1.  For  the  natural  consideration  of  blood  and  affection  is  so  apparently  pre- 
dominant, that  those  acts  which  would  imply  a  trust  in  a  stranger,  will  not  do  so  in  a 
son  ;  and.  ergo,  the  father  who  would  check  and  control  the  appearance  of  nature, 
ought  to  provide  for  himself  by  some  instrument,  or  some  clear  proof  of  a  declaration 
of  trust,  and  not  depend  upon  any  implication  of  law ;  for  there  is  no  necessity  to  give 
way  to  constructive  trusts,  but  great  justice  and  conscience  in  restraining  such  con- 
st ructionfl. 

'2.  The  wisdom  of  the  common  law  did  so  ;  for  all  the  books  arc  agreed  on  this 
point,  that  a  feoffment  to  a  stranger,  without  a  consideration,  raised  a  use  to  the 
feoffor;  but  a  feoffment  to  the  son,  without  other  consideration,  raised  no  use  by 
implication  to  the  father,  for  the  consideration  of  blood  settled  the  use  in  the  son,  and 
made  it  an  advancement.  How  can  this  court  justify  itself  to  the  world,  if  it  should 
be  so  arbitrary  as  to  make  the  law  of  trusts  to  differ  from  the  law  of  uses,  in  the 
same  case  % 
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3-  Again,  as  land  can  never  lineally  ascend,  so  neither  shall  the  trust  of  land 
lineally  ascend,  where  it  is  left  to  the  construction  of  law ;  for  the  reason  why  land 
doth  not  lineally  ascend,  is  not,  as  mr  Lord  Coke  says,  from  natural  philosophy,  quia 
gravia  deorsum,  but  from  moral  philosophy,  quia  amor  descendit  non  asctmdii,  and 
from  divinity,  because  fathers  are  bound  to  provide  for  [5993  their  children,  but 
children  do  not  provide  for  their  fathers ;  therefore,  when  a  father,  according  to  his 
duty,  has  provided  for  his  son,  it  were  hard  to  take  away  that  provision  by  a  c<m- 
struotive  tmst. 

4.  And  therefore  it  is  not  reasonable  that  the  father's  perception  of  profits,  or 
nuddng  leases,  or  dwig  such  other  acts  as  these,  which  the  son,  in  good  mannen. 
does  not  contradict,  should  turn  a  presumptive  advancement  into  a  trust. 

5.  Examine  all  the  cases  in  this  Court,  whenever  this  point  has  been  stirred,  and 
you  shall  find  all  the  resolutions  to  agree,  and  out  of  them  all  may  at  large  be  collected 
a  clear  difference  to  rest  upon.  Ist.  If  a  father  makes  his  son  a  joint  purchaser  with 
him,  and  receives  all  the  profits,  and  disposes  of  the  rents,  this  is  no  evidence  of  a  trust ; 
but  the  son  takes  the  whole  by  advancement  if  he  survives.  So  it  was  thrice  agreed 
in  the  case  of  Windham  v.  Wmdham,  Strode  v.  Strode,  and  Adrian  Scroop  (1  Ca.  in 
Cha.  27  ;  2  Freem.  171).  Here  a  learned  Gustos  did  once  seem  to  take  a  difierence, 
by  saying,  true,  so  it  is,  when  the  son  is  joint  purchaser,  for  then  the  father,  as  joint 
tenant,  may,  by  law,  receive  the  profits  ;  but  where  the  son  is  the  only  purchaser, 
there  the  father's  perception  of  profits  being  against  law,  may  be  some  evidence  of  a 
trust,  for  else  the  father  has  no  colour  to  receive  them.  Plainly,  this  difference 
could  not  be  the  reason  of  these  resolutions,  for  hadthefatherbeen  joint  purchaser  with 
a  stran^r,  and  received  all  the  profits,  without  contradiction  or  suit,  in  necessity  the 
perception  of  profits  would  have  been  evidence  of  a  trust,  yet  there  it  might  be  said, 
still  one  joint  tenant  may,  by  law,  receive  all.  Ergo,  it  waa  the  sonship,  not  tbe  joint 
tenancy,  which  ruled  those  cases.  2d.  If  a  father  purchases  lands  in  [600]  the  name 
of  an  infant  child,  and  receive  all  the  profits,  and  makes  leases,  this  is  no  evidence  of 
a  trust.  So  adjudged  in  the  Lady  Gorge's  case  (cit.  Cro.  Car,  550),  in  whose  name, 
her  father,  the  Barfof  Lincoln,  purchased.  Here  some  before  me  have  taken  another 
difference ;  where  the  father  has  colour  to  receive  the  profits  as  guardian,  there 
perception  of  profits  is  no  evidence  of  a  toust,  otherwise  it  would  be  if  the  perception 
of  profits  were  without  any  such  colour.  Plainly,  the  reason  of  the  resolutions  stands 
not  upon  the  guardianship,  but  upon  the  presumptive  advancement ;  for  a  purchase  in 
thenameof  an  infant  stranger,  with  perception  of  profits,  &c.,will  beevidenceof  atmst. 

6.  Ergo,  where  the  father  intends  a  trust,  he  ought  to  see  it  declared  in  writing, 
or  supported  by  direct  proof,  and  not  rest  upon  constructions ;  for  in  Sir  Adrian 
Scroop's  case,  when  the  court  had  adjudged  it  an  advancement  and  no  trust,  a  con- 
cealed deed  was  after  found,  declaring  the  trust,  which  shews  that  good  advice  had 
been  taken  upon  it. 

7.  Lastly,  the  difference  I  rely  upon  is  this  ;  where  the  son  is  not  at  all  or  but 
in  part  advanced,  and  where  he  is  fully  advanced  in  his  father's  lifetime.  If  the  son  be 
not  at  all  or  but  in  part  advanced,  there  if  he  suffer  the  father,  who  purchased  in 
his  name,  to  receive  the  profits,  &c.,  this  act  of  reverence  and  good  manners  irill  not 
contradict  the  nature  of  things,  and  turn  a  presumptive  advancement  into  a  trust ; 
the  rather  because  in  this  famuy  there  were  neither  debts  nor  casualties,  so  no  occamoi 
to  create  trusts  ;  but  if  the  son  be  married  in  his  father's  lifetime,  and  by  bis  father's 
consent,  and  a  settlement  be  thereupon  made,  whereby  the  son  appears  to  be  fully 
advanced,  and  in  a  manner  emancipated,  there  [601]  a  subsequent  purchase  by  the 
father  in  the  name  of  such  a  son,  with  perception  of  profits,  &c.,  by  the  father,  will 
be  evidence  of  a  trust ;  for  all  presumption  of  an  advancement  ceases. 

So  it  waa  decreed  an  advancement  of  Thomas  Gray,  and  no  trust  for  the  LorJ 
William.  It  followed  that  the  £12,000  given  by  Lord  William  must  be  raised  out  of 
the  lands  in  Northumberland,  the  lands  in  Epping,  and  the  now  purchased  lands  in 
Gos field  ;  and,  ergo,  an  account  was  decreed.  1 .  The  Lady  must  account  for  what 
the  Lord  Ralph  received,  as  far  as  she  has  assets.  2.  Aiid  for  what  she  herself 
received.  3.  And  for  the  personal  estate  of  Lord  Ralph ;  but  to  this  last  point  her 
counsel  opposed,  saying,  that  tbe  Lord  Ralph  having  charged  GosfUld  with  the  portuins. 
as  it  seems  by  this  resolution  he  had  power  to  do,  has  thereby  exempted  the  penonal 
estate  from  being  subject  to  this  account ;  to  which  I  declared,  that  though  an  exprcs 
clause  may  exempt  a  personal  estate  from  being  applied  to  ease  the  land,  to  which  it  io 
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otherwise  subject,  privm  facie,  as  in  the  Duke  of  Richmond's  case,  where  there  was  such 
an  exemption,  yet  this  is  never  to  be  done  by  implication.  In  case  of  creditors,  it  is 
clear,  that  no  implication  can  exclude  them  from  that  right  which  they  have  by  law, 
of  resorting  to  the  ^raonal  estate  ;  nor  can  any  express  clause  ezchide  the  creditors  ; 
and  in  case  of  an  heir,  it  is  clear  that  he  is  concerned,  that  no  more  of  the  luid  be  sold 
than  is  necessary,  and  has  right  and  ec[uity  to  demand  that  the  personal  estate  may 
ease  him,  as  far  as  it  will  go  ;  from  which  right  no  implication  can  exclude  him." 

"  1  June,  30  Car.  2,  1678.  Ford  Lord  Grey  v.  Lady  Grey.  The  matter  arose  upon 
two  exceptions,  one  by  the  Plaintiff,  another  by  Defendant,  to  the  master's 
r6-[602]-port.  The  first  was  touching  a  sum  of  £1000,  in  the  African  Company, 
which  the  master  reported  to  be  the  estate  of  William  Lord  Grey,  to  whom  the  De- 
fendant is  executrix  ;  but  the  Plaintiff  excepted  to  it  and  would  have  it  the  estate  of 
Ralph  Lord  Grey,  to  whom  the  Defendant  is  also  executrix,  but  then  it  would  be 
liable  to  Ralph's  debts,  which  are  many,  William's  debts  being  none  at  all. 

Now  for  that  the  case  was,  that  Grey  adventured  £2000  in  the  first  company  uid 
lost  it,  then  he  subscribes  £100  more  to  the  secondstock  in  the  new  company,  and  pays 
in  but  £50  and  dies.  William  Lord  Grey  pays  in  the  rest,  and,  as  the  proof  was. 
refused  to  pay  in  the  money  till  his  son  BiUtA  declared  tJie  trusts,  yet  the  Plaiatiit 
would  have  had  it  an  advancement  of  Batph,  who  was  advanced  before,  so  that 
exception  was  overruled. 

2.  The  next  question  arose  touching  paraphernalia,  under  which  title  the 
Defendant  claimed  her  jewels,  and  her  chaniber  plate,  and  excepted  to  the  Master's 
report,  for  not  so  allowing  it  to  her,  not  only  in  respect  of  her  quality,  as  the  widow  of  a 
Peer,  but  also  because  the  question  was  between  the  son  and  the  mother,  not  between 
the  mother  and  the  creditors  ;  yet  I  allowed  the  master's  report ;  for  if  the  son  will 
contest  this  point  with  his  mother,  he  ought  to  prevail,  because  in  consequence  it 
concerns  all  the  creditors,  whose  security  is  weakened  if  the  assets  be  diminished,  and 
there  ia  no  reason  to  consider  any  lady's  quality,  so  far  for  the  sake  of  it  to  prejudice 
the  juBt  satisfaction  of  creditors."  Lord  Nottingham's  MSS. 


[603]  SALaBUKT  V.  Bagott.   June  22,  29  Car.  2, 1677. 
Effect  of  fine  and  non-claim  in  equity. 

"  This  case  held  three  days  debate  in  court ;  for  Saturday  the  16th  was  taken 
up  by  the  Plaintiff,  Monday  the  18th  by  the  Defendant,  Tuesday  the  19th  was 
allowed  to  sum  up  the  evidence,  and  then  I  took  time  till  this  day  to  consider  what 
had  been  said,  and  to  deliver  my  own  opinion  ;  which  was  this  : — 

The  Plaintiff  is  the  son  and  heir  of  Owen  Salsbury,  who  was  the  son  and  heir  of 
William  Salsbury,  the  Defendant's  wife  is  daughter  and  heir  of  Charles  Salsbury 
who  was  a  younger  son  of  the  same  William  Salsbury.  The  bill  prays  an  execution 
in  specie  of  certain  articles  of  agreement,  made  9  Jac,  upon  the  marriage  of 
William,  the  grandfather,  with  Dorothy  Vaughan  the  daughter  of  Owen  Vaughan. 
By  these  articles  William  Salsbury  was  so  to  settle  his  lands  in  Merioneth  and 
Denbighshire^  that  William  Salsbury  was  to  be  but  tenant  for  life,  with  remainder 
to  his  first  and  every  other  son  in  tail,  with  divers  remainders  over  ;  and  this  was 
to  be  done  at  any  time  within  seven  years,  upon  the  request  of  Owen  Vaughan ; 
and  accordingly  in  13  Jac.  the  Merionemshi^e  luids  are  settled  on  William  Salsbury 
for  life,  the  remainder  to  Owen  Sa^niry  who  was  then  bom,  in  tail,  the  remainder 
over,  as  by  the  articles  is  directed ;  but  the  bill  complains  that  the  DetJtighshire 
lands  are  unsettled,  and  that  Charles,  the  Defendant's  father,  obtained  a  settlement 
of  those  lands  upon  his  marriage  with  the  daughter  of  Thelwall  ;  and  the  bill 
charges  that  Charles  and  Thelwall  had  notice  of  these  articles  at  the  time  of  that 
settlement,  and  long  before  ;  and  that  Sir  Walter  Bagott  the  Defendant,  before 
his  marriage  with  his  lady,  had  also  notice  of  the  Plaintiff's  title  [604]  otherwise 
than  as  heir  ;  and  upon  this  case  relief  is  prayed. 

The  Defendant  makes  many  defences  against  this  demand.  \st.  There  are  no 
articles  of  agreement  proved.  2d.  If  they  be  proved,  yet  it  is  to  be  presumed 
they  were  waved  and  discharged,  or  otherwise  satisfied  by  some  new  agreement. 
^d.  If  not  80,  3ret  Charles  Salsbury  was  a  purchaser  without  notice.  4^  If  not 
either,  yet  Sir  Walter  Bagott,  was  so.   5ih.  If  there  be  iiotice»  yet  length  of  time 

a  XVI.— 2i* 
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harr»fi  ihM  d^isaaii.  r  v.  ii  c<jC  barred  bj  tbr  eamnkim  bv,  uhI  eoone  d 
t.iji  w^rt.  T«£  tbe  fine  wi  WMk-ciaim  lun  barred    hr  the-  itatnte;  4  ff.  7. 

TzjBtt  are  sr^  kx  po jiu  of  th«  ewt.  Ix  aa?  «c  tt<ae  pctnCa  be  for  the  Defendint, 
lie  o  be  m  z^m^amtin  ct  tae  vboie ;  ii  :=*^t  be  all  ior  the  PfainCiff,  he  must 

LfcTe  a  decree  for  Mme  lut. 

L  first  foi^t.  F'jc  the  ^nc  pixat.  vh.<tch<er  tL^r?  be  aay  mffiaeiit  nrool  of 
artK>a  «ff  a^reesunt  ia  this  «aw.  tctf  poms  i>  cinriT  with  the  FhintiS.    For : 

\iL  Tr.iX  tr.rK  ver*  artu:^  4C  isreeaunt  a«  to  ~h«  JTeriraelAjAire  lands,  ii 
vithor^t  alt  d^i -ite. 

TtM  Ortn  Sald^mry  had  a  coct  of  the  artitiea  Qpoo  hk  father's  marriage, 
aod  chat  this  tf/iy  did  comprebeiid  toe  IftmiyioKskirt  laiifk.  is  more  plain  ;  for  thit 
OCT  vaa  twice  prodaecd  by  ^Air^m  ^i^i^r^ :  occe  to  H~ii7iam  HmmfhTyt  alone, 
aoccher  time  to  Lim  and  /cam  ITyKa  to-zether  :  who  adriied  a  suit  opon  them. 

3d.  Tnat  the  CH*;.-  now  read,  if  not  the  same,  was  at  least  an  ancient  co^y,  is 
oiam  upon  th«  view  :  uid  «r«.  [606]  ^  it  c«>^Iki  d*]<  be  made  tc  serre  this  tarn,  so 
it  »  not  fit  the  sm:^  misiakes  and  errofs  in  clerkship  shooid  diBcndit  it. 

kth.  That  there  was  an  original  kept  br  Oicm  Vac^jftan,  and  hy  his  death  came 
to  the  hantk  of  EJtcard  VanaKan^  im  plain ;  for  HwmvKrj  ITjptK  aav  them  there; 
and  that  all  the  writing  in  llmdyard  came  to  the  handi  of  CKawia  SaUbmry  m  plain 
too ;  «r^.  br  these  hands  ther  are  ropprfed. 

oth.  Two  witn«aies  swear  there  wen  articles,  and  that  the  Denbi^shire  lands 
were  e(Mn:>rehended  in  them  ;  which  is  enoiizh  to  gire  credit  to  anr  probable  copy. 

Gth,  Wyjtn  fwean  that  be  beUeres  the  copy  now  prodDced  to  be  a  true  copy, 
uid  it  IS  in  the  Detendants'  power  to  fakifr  it,  if  it  be  not  so ;  for  thCT^  have  the 
original,  or  eke  they  or  their  fttber  hare  suppnned  it.  VTheteCon  the  eopy  is 
justly  read. 

1th.  William  Salilury's  own  confession.  Ttar  Gabriel  Hmrnphrifs,  swears  that 
Waiiam  Sabbmrif  said,  if  he  had  seen  the  settlement  upon  Ona  italj^ury's  maxnage 
he  would  not  hare  dcme  what  he  did  to  TAarfes,  and  hoped  CharUt  woidd  pron 
Ml  hofiest  mail,  "nie  words  of  William  Sal^bury  agiinat  himself,  are  more  to  be 
credited  thui  the  words  he  spoke  for  himself.  wh«i  said  I  may  gire  my  Denbi^ 
shire  lands  where  I  please,  which  may  be  well  e^xHmded  of  tlw  new  purchased 
lands. 

8th,  The  forgery  of  the  deed  seems  to  me  a  strmg  exidence  that  such  articles 
there  were,  for  it  had  been  not  only  wicked,  but  foolish,  uid  a  folly  next  to  madness, 
to  go  about  to  forge  a  settlement  in  performance  of  articles,  if  there  had  not  been 
indubitable  proof  that  such  [606]  articles  there  were,  which  might  gire  countenance 
to  such  a  forgery. 

9.  LasUi/,  thb  testimonium  ret.  The  constant  hopes  and  fears  in  this  family, 
that  the  articles  would  one  day  rise  up  in  judgment,  which  hare  made  both  sides 
overact  their  parts.  tIk.  The  Plaintifi's  brother  to  forge  a  deed,  the  Defendant's 
father  to  suppress  the  original  articles  ;  and  yet  neither  mde  needed  to  have  done 
this  if  the  rest  of  the  points  be  with  them. 

IL  Second  point.  Whether  it  may  not  be  fairly  presumed,  that  these  articles 
have  been  wared  or  satisfied  by  some  new  agreement  t  This  point  also  is  clearly 
with  the  Plaintifi.  It  involres  two  considerations  :  1.  In  law,  whether  tenant  in 
tail  of  an  equity  can,  by  any  collateral  agreement  with  recompense,  bar  his  issue 
of  that  equity  1  2.  In  fact,  whether  there  be  any  ground  to  presume  such  an 
agreement  in  this  case  ? 

1.  First,  Of  the  law,  there  is  no  doubt ;  for  an  equity  in  tail  is  not  within  the 
statute  of  ^yestminsler  the  2d,  de  donis  conditicnalibits ;  but  it  is  a  mere  creature 
of  the  Chancellor,  which  is  to  be  goTemed  and  disposed  according  to  rules  id  con- 
science. So  it  was  ruled  in  1674  between  Xorcliff  and  Worsly  (1  Ca.  in  Cha.  234). 
where  an  equity  in  tail  was  made  subject  to  a  marriage-settlement ;  and  so  it  hsid 
been  ruled  before  between  Roscarrock  and  Barton  (1  Ca.  in  Cha.  217),  where  an 
equity  of  redemption  was  entailed. 

2.  But  the  f&ct  will  not  bear  this  point ;  for  that  agreement,  which  is  supposed 
to  be  a  recompense  of  the  first  articles,  and  to  amount  to  a  waiver  of  them,  viz. 
[607]  The  settlement  of  the  new  purchased  lands  in  Alerionethshirey  and  William 
ScUsbury's  quitting  his  estate  for  life  in  the  old  estate  in  Merionethshire^  which  vas 
done  after  Otoen  Saldmry  had  married  Goodman's  daughter,  can  never  be  so  ««- 
•trued;  f(v  in  all  Uuttraosactitm  there  was  a  plain  and  express  intent  erf  a  purehsM; 
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for  Oieen  SaUbwry  paid  hia  father  £2500,  which  is  as  much  as  all  that  exceeded 
the  articles  was  worth  ;  and,  ergo,  no  other  intent  is  to  be  presumed,  nor  will  this 
be  strained  to  make  a  waiver  of  the  former  articles. 

III.  Third  Point, — If  the  articles  remain  in  force,  the  next  question  is,  whether 
Charles  Salsbury,  upon  the  marriage  of  ThelwaWs  daughter,  became  such  a  pur- 
chaser, without  notice,  as  ought  to  be  free  from  these  articles  1  This  point  is  also 
for  the  Plaintiff,  for  Theltpall  had  a  clear  notice  long  before  the  marriage  of  his 
daughter  to  Charles  Salsbury,  knew  the  secrets  of  the  family,  and,  while  he  stood 
unconcerned,  expostulated  with  William  Salsbury  for  not  p^orming  the  articles 
to  OtKn  Salsbury ;  and  though  he  afterwards  ventured  upon  the  marriage  of  his 
daughter  to  Charles  Salsbury,  yet  he  saw  the  hazard  was  not  great,  for  the  portion 
was  out  small,  and  the  new  purchased  land  a  sufficient  estate.  2.  Charles  Salsbury 
had  notice  too,  and  timely  notice,  even  before  marriage ;  else,  why  did  he  say,  in 
the  presence  of  Ravenscrofl,  where  William  Salsbury  was  discoursing  with  Thelicall 
about  the  articles,  I  had  rather  take  an  annuity  than  involve  myself  in  trouble  1 
Why  did  he  say,  my  brol^her  may  come  and  lay  his  hand  upon  my  shoulder,  and 
turn  me  out  as  in  Boidewithin  1  Why  so  much  care  to  possess  the  original  articles 
and  then  suppress  them  ? 

IV.  Fourth  Point, — The  next  question  is,  whether  Sir  Walter  Bagott  be  a  pur- 
chaser without  notice  1  This  [GOis]  point  is  not  otherwise  material,  than  upon 
supposition,  that  Charles  stands  unaffected  with  m-tice ;  for  a  purchaser  with 
notice  from  him  that  had  no  notice,  or  a  purchaser  without  notice  from 
him  that  had  notice,  are  equally  free.  And  here  the  first  thing  to  be  con- 
sidered in  point  of  fact  is,  the  time  when  Sir  Walter  Bagott  became  a  purchaser. 
Plainly,  not  at  the  time  of  his  marriage  ;  for  his  lady  was  an  infant,  and  could  not 
contract  for  her  estate,  though  she  might  contract  for  her  person ;  and,  ergo, 
articles  to  settle  her  estate  are  void,  and  work  not  in  the  case  ;  nor  at  the  time  of 
Sir  Edward  BagotVs  settlement,  for  that  could  not  make  him  a  purchaser  till  there 
could  be  a  seller,  and  that  could  not  be  till  Mrs.  Jane  Salsbury  came  of  age,  though 
her  mother  and  all  her  friends  were  privy,  and  consented  to  her  agreement ;  ergo, 
the  first  time  of  his  purchase  was  two  years  after  the  marriage,  when  Lady  Bagott 
levied  a  fine  of  her  estate,  and  settled  it  in  lieu  of  these  provisions,  which  are  made 
for  her  upon  her  marriage.  Any  notice  before  this  time  is  sufficient ;  two  notices 
are  insisted  on :  One  an  express  message  sent  the  Plaintiff,  to  tell  Sir  Walter 
that  the  Plaintiff  had  a  title  otherwise  than  as  heir.  This  notice  will  not  do,  for  it 
is  no  direct  nor  intelligible  notice,  and  is  the  worse,  because  he  that  sent  this  notice 
might  have  spoken  out  more  clearly,  if  he  pleased.  It  is  true,  it  puts  Sir  Walter 
Bagott  upon  tne  inquiry  ;  but  it  is  such  an  inquiry  as  can  never  inform  him,  unless 
he  will  go  to  the  Plaintiff  in  Wales,  which  he  is  not  bound  to  do ;  and  as  Mr. 
Solicitor  observed,  the  notice  is  true  if  meant  of  the  forged  deed ;  and  shall 
BO  ambiguous  a  notice  be  afterwards  made  use  of  as  notice  of  the  articles  1 
It  looks  a  little  more  suspiciously,  that  the  Plaintiff  gave  so  dark  a  notice, 
and  shews  some  kind  of  inclination  to  make  use  of  the  forged  deed ;  for  had 
he  given  notice  of  a  title  by  the  articles,  this  had  discredited  the  deed ;  if  he 
had  [609]  mentioned  the  deed,  the  matter  had  taken  air  too  soon.  Ergo,  the  notice 
is  leu  than  a  common  bruit,  and  the  rule,  notitia  non  dAit  claudicare,  was  never 
more  seasonable  than  now,  for  perhaps  Sir  Walter  might  think  it  a  trick  to  break 
his  marriage  ;  and,  ergo,  had  no  reason  to  regard  it.  2.  But  yet  the  other  notice 
of  the  articles,  by  hearing  a  copy  thereof  read  at  the  trial  of  the  deed,  is  full  and 
conclusive  notice,  before  seventy-two ;  and  for  this  reason  only  this  fourth  point 
is  also  for  the  Plaintiff. 

V.  Fifth  Point,  Admit  the  articles  and  the  notice,  yet  since  the  articles  from 
1611  to  this  day,  which  is  66  years,  have  been  without  any  execution,  whether  this 
length  of  time  alone  be  not  in  itself  a  sufficient  bar  in  equity  from  any  former  demand, 
is  the  next  point  t  This  fifth  point  also  is  clearly  for  the  Plaintiff,  for  length  of  time 
IB  not  to  be  measured  by  revolutions  of  years  only,  but  by  the  wilful  and  inexcusable 
negligence  of  him  that  pursues,  of  which  there  is  none  at  all  in  this  case.  1.  Otoen 
Salsbury  came  of  age  in  1634,  and  died  in  1667.  2.  The  time  when  Owen  Salsbury 
first  had  a  copy  of  the  articles  does  not  appear.  It  is  probable  he  had  them  not  in 
1640,  when  he  came  to  an  agreement  wiva.  his  father  for  the  Merioneth  lands.  3. 
Vhen  he  had  got  a  copy,  it  is  plain  he  shewed  it,  and  insisted  upon  it  in  all  companies. 
4.  If  the  exciise  had  been  only  upon  the  account  of  his  piety,  that  he  would  not 
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sue  his  father,  lest  he  should  hring  his  grey  hairs  with  sorrow  to  the  grave,  as  the 
witnesses  swear,  it  had  heen  very  allowable.   5.  But  I  think  he  had  another,  and 
more  powerful  bxcubb,  which  has  not  yet  been  taken  notice  of,  and  that  is,  it  wu 
against  his  interest  to  sue  his  father,  till  he  must  needs ;  for  his  father  had  new 
purchased  lands  in  Devhighshire,  to  the  value  of  £500  per  annum,  and  until  the 
conveyance  in  1652,  which  was  followed  with  a  fine  in  1656,  Otoen  Salsbury  was  not 
610]  quite  out  of  hopes  to  have  some  of  the  new  purchased  lands  ;  but  as  soon  u 
le  began  to  despair,  he  complained  grievously,  and  in  1657  he  died.    Ergo,  though 
engtn  of  time  oe  in  most  cases  very  considerable,  because  in  our  law  60  yean 
>ar  a  writ  of  right,  20  years  bar  an  entry,  and  in  the  civil  law  40  years  make  a 
prescription,  yet  when  length  of  time  is  not  accompanied  with  any  considerable 
laches  of  suit,  there  is  no  great  weight  to  be  laid  upon  it. 

TI.  Sixth  Pointy  Therefore  the  last  question  is,  whether  the  fine  in  1656.  and  the 
non-claim  insisted  upon  have  not  barred  the  Plaintiff  by  the  statute  of  4  H.  7.  2. 
And  this  point  is  clearly  against  the  PlaintifE,  and  will  prove  very  fatal  to  him. 
Wherein  it  will  be  fit  to  proceed  by  these  steps. 

1.  A  fine  doth  bar  a  trust  or  any  other  right  in  equity  ;  for  it  is  within  the  very 
words  and  meaning  of  the  law,  which  concludes  all  persons,  as  well  privies  as  strangers, 
who  do  not  make  their  claim  as  the  act  directs  ;  and  the  mischief  were  intolerable, 
if  a  right  in  equity  should  still  subsist  after  a  fine  ;  for  no  man  living  could  know 
when  his  inheritance  was  in  peace.  This  point  was  never  doubted  since  Lord 
Coventry's  time,  who  first  referred  it  to  all  the  Judges  in  England,  in  a  case  between 
Sir  Thomas  Thynn  and  John  Ca^y,  Esq..  4  Car.  1  {Thynne  v.  Gary,  W.  Jones,  416). 
For  Sir  Thomas  Thynn  supposed  himself  to  have  a  right  in  equity  to  some  lands, 
whereof  by  his  bill  he  charged  Cary  to  have  obtained  a  conveyance  from  the  Lady 
Knivet  by  some  indirect  means.  Cory  pleaded  in  bar  a  fine,  with  proclamations 
and  non-cbim  ;  and,  by  opmion  of  all  the  Judges,  Sir  Thomas  Thynn  was  barred. 
The  differences  are  these  ;  where  [611]  a  man  has  the  right  in  equity  in  the  land 
itself,  and  where  he  has  right  in  equity  is  only  against  the  person  in  respect  of  the  land. 
In  the  first  case,  a  fine  wn]  bar,  not  in  the  latter.  As  in  the  case  of  the  Earl  Kenoul 
against  Grevil,  H.  28  Car.  2  {Lord  Kennoull  v.  The  Earl  of  Bedford,  1  Ca.  in  Cha. 
295),  where  the  Earl  of  Carlisle  having  mortgaged  the  manor  of  Sowly  to  Tryon, 
for  £1500,  did  by  his  will  devise  certain  lands  to  trustees  for  payment  of  debts,  and 
an  annuity  of  £1000  per  annum  to  the  Earl  of  Kenoul  for  life,  out  of  the  demesne 
of  Waltham,  and  then  demised  the  manor  of  Sowly  to  the  Lady  Manchester  for  life, 
remainder  to  Mr.  Grevil.  Now  though  the  manor  of  Sowly  ought  to  have  borne 
its  load,  the  mortgage  money  due  upon  it  beinc  no  part  of  those  debts  in  the  schedule 
with  which  the  trustees  were  charged,  yet  such  collusion  was  used,  that  the  trustees 
were  prevailed  with  to  pay  ofi  the  mortgage  upon  Sowly,  and  then  the  rest  of  the 
lands  being  not  sufficient  to  pay  ofi  the  rest  ot  the  debts,  part  of  the  demesnes  of 
Waltham,  were  by  the  wilt  to  be  sold  to  supply  that  defect,  and  so  the  security  of 
the  Earl  of  Kenoul's  annuity  would  have  been  straitened  ;  to  prevent  this,  the  Earl 
of  Kenoul  exhibits  his  bill  against  Grevil,  and  prays  that  he  may  reimburse  the  £1500 
of  which  Sowly  has  been  unjustly  eased,  that  so  no  part  of  Waltham  might  be  sold. 
Grevil  pleads  a  settlement  of  the  manor  of  Sowly,  by  a  fine,  with  proclamations,  in 
bar  of  this  bill,  which  was  overruled,  for  the  FlaintifE's  demand  was  not  against  the 
land  at  Sowly,  but  against  the  person  of  the  Defendant  in  respect  of  the  land,  and 
so  the  fine  was  not  materia].  Another  difference  is,  where  the  equity  rises  by  the 
fine  itself,  and  where  it  rises  by  some  collateral  agreement.  If  the  equity  rises  by  the 
fine  itself,  as  if  it  be  a  fine  upon  a  trust  or  mortgage,  there  this  fine  can  never  bar 
this  equity  ;  for  that  were  araurd,  that  the  same  fine  which  creates  [612]  the  equity 
should  bar  it  too.  But  if  it  rise  by  some  collateral  agreement,  and  be  an  equity  against 
the  land  itself,  there  a  fine  and  five  years  will  bar  this  equity,  unless  it  be  saved  by 
a  due  and  reasonable  claim  ;  and  this  was  ruled  lately  in  the  case  of  Gifford  and 
Phillips,  M.  21  Car.  2  ;  where  George  Low,  against  whom  a  decree  had  passed  for 
£8000,  did  by  his  will  subject  his  land  to  the  payment  of  his  debts,  in  case  the  personal 
estate  was  not  sufficient ;  the  heir  of  George  Low  sold  the  land  in  1649,  to  Sir 
Earhottle  Grim^tone,  and  he  in  1653  to  the  Defendants,  by  fine  and  recovery,  and  a 
bill  being  exhibited  to  have  satisfaction  of  this  money,  out  of  that  land,  the  fine  and 
non-claim  were  allowed  to  be  a  good  plea  in  bar. 
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Another  difference  is  this ;  where  the  fine  is  obtained  by  fraud  and  practice, 
or  is  infected  with  notice,  or  any  way  criminal,  such  a  fine  and  non-claim  bar  no  man's 
pursuit.  Otherwise  it  is  of  a  fine  and  non-claim,  severed  from  these  circumstances. 
As  in  the  case  of  Bovy  and  Smith,  ISth  of  Dectmher  1676,  where  a  trustee  made  a 
conveyance  in  breach  of  trust,  and  presently  after  retook  the  estate  by  fine ;  this 
being  all  one  entire  act,  and  a  purchase  wiui  full  notice,  could  not  prevail  against 
the  cestui  qva  trvist  by  non-claim,  for  dolus  d/reuiiu  non  toUitur ;  but  a  fine  innocently 
levied  to  a  stranger,  had  barred  the  cestui  que  trust. 

This  foundation  being  laid, 

2.  It  remains  now  to  be  considered  what  has  been  done  in  this  case,  to  save  the 
Plaintiff's  right  in  equity,  from  that  bar  which  the  fine  levied  by  his  grandfather, 
would  otherwise  operate.  Plainly  nothing  at  all.  The  right  which  should  be  saved 
is  an  equity,  which  the  Plaintifi's  father  Owen  Salabury  had  to  be  made  tenant 
[613]  in  tail  in  remainder,  after  the  death  of  William  the  grandfather.  Had  such 
an  estate  been  settled  on  the  PlaintifE's  father,  by  act  executed,  then  the  fine  levied 
by  William,  the  grandfather,  had  not  concluded  the  Plaintifi,  £111  five  years  past  after 
the  death  of  the  grandfather,  which  is  the  natural  time  for  the  remainder  man  to 
enter,  and  then  enough  has  been  done  to  avoid  the  fine ;  for  there  is  an  entry  in 
1662,  which  is  within  two  years  after  the  grandfather's  death  ;  which  was  the  first 
time  the  remainder  man  was  bound  to  take  notice  of  his  right  of  entry  ;  for  of  a  right 
of  entry  for  forfeiture,  no  man  is  bound  to  take  advantage,  though  he  doth  know  it. 
But  Owen  Salsbwy  having  only  an  equity  and  no  estate  executed,  this  has  quite 
changed  the  state  of  the  case,  and  altered  all  the  measures  of  it ;  for  now  the 
Plaintiff's  claim  to  preserve  this  right  is  neither  in  due  time,  nor  in  due  manner. 

1.  It  is  not  in  due  time  ;  For  the  nght  which  Owen  Salsbury  had  to  a  remainder 
after  an  estate  for  life,  though  it  were  future  as  to  the  possession,  yet  it  was  a  present 
right  to  demand  such  a  settlement ;  and  he  had  a  present  occasion  to  make  that 
demand,  when  in  1652  WiUiam  Salsbury,  for  £1900,  settled  it  on  Charles,  And 
ergo,  when  William  Sal^ury,  in  1656,  levied  a  fine  to  the  uses  of  that  settlement, 
Owen  Salsbury  ought  presently  to  have  made  claim ;  for  the  five  years  did  immediately 
commence  and  attach  in  his  person  ;  and  though  he  died  shortly  after  in  1667,  yet 
the  five  years  do  still  run  on  against  the  Plaintiff  during  his  minority.  So  that 
the  Plaintiff's  entry  in  1662,  being  six  years  after  the  fine  levied,  is  quite  out  of  time, 
and  comes  too  late. 

2.  If  it  had  been  in  due  time,  yet  it  is  not  in  due  manner.  For  the  only  way 
to  preserve  a  right  in  equity  from  being  bound  by  a  fine,  is  by  bringing  a  subpoena, 
[61^  and  not  by  an  entry  into  the  land  ;  and,  ergo,  all  the  strife  at  bar  to  prove 
the  Plaintiff's  entry  in  Betega  to  have  been  upon  tne  new  purchased  lands,  and  not 
upon  the  old  estate,  is  wholly  impertinent.  For  let  the  entry  be  where  it  will,  no  kind 
of  entry  can  avail  the  Plaintiff,  nothing  but  a  subpoena  can  help  him ;  and  the 
reason  is  most  evident,  from  the  words  of  (he  statute  :  for  the  statute  of  4  H.  7, 
saves  no  rights,  but  such  as  are  pursued  by  action  or  lawful  entry  ;  and,  ergo,  such 
rights  as  are  pursued  neither  way,  are  quite  barred.  Hence  it  is,  that  the  ancient 
way  of  entering  a  claim  at  the  foot  of  the  fine  is  now  quite  abrogated  ;  for  this  statute 
prescribes  another  way,  viz.  action,  or  lawful  entry,  2.  Inst,  de  modo  levandi, 
do. ;  and  for  this  reason,  if  tenant  in  tail  discontinue  by  feoffment,  and  the  feoffee 
levies  a  fine,  and  then  tenant  in  tail  dies,  and  the  issue  enters  within  five  years,  this 
avoids  not  the  fine ;  because  the  entry  upon  the  discontinuee  is  no  lawful  entry,  but 
the  issue  ought  to  have  brought  a  formedon.  So  here,  the  Plaintiff's  entry,  who  was 
only  entitled  to  a  trust  or  an  equity,  was  not  a  lawful  entry,  and  by  consequence 
does  not  avoid  the  fine  ;  but  the  Plaintiff  ought  to  have  brought  a  subpoBna.  I  see 
plainly  it  is  the  forgery  of  the  younger  brother,  which  has  abused  the  Plaintiff,  and 
undone  him,  while  it  pretended  to  serve  him  ;  for  the  Plaintiff,  supposing  the  deed 
to  be  a  good  deed,  has  been  lulled  to  slee^  by  it,  and  provided  onl^  to  save  his  ri^ht 
of  entry  at  law,  but  never  thought  of  using  the  means  to  save  his  right  in  equity, 
till  it  was  too  late  ;  for  he  filed  no  bill  in  Chancery  till  1672  ;  so  that,  althougn  the 
five  years  which  attached  in  his  father's  lifetime  should  not  run  on  against  him,  yet 
there  is  a  great  laches  in  former  time,  even  from  1662  till  1672,  which  is  ten  years 
before  that  trial,  which  only  gave  notice  to  Bagott  of  the  articles.  And  for  direct 
authority  on  the  point,  it  was  so  directly  resolved  in  the  Exchequer  by  the  Lord 
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Chief  Baron  [615]  Hale  and  the  Court,  in  a  case  between  Sir  Nicholas  Stoughton  and 
Mr.  Arthur  Onslow,  viz.  1.  A  fine  and  non-claim  bar  a  trust  or  an  equity.  2.  An 
entry  upon  the  land  will  not  avoid  the  bar  of  such  a  fine,  because  it  was  no  lairful 
entry,  but  he  ought  to  have  brought  a  subpoena.  After  so  great  an  authority  as  this 
there  is  no  more  room  left  for  doubting,  wherefore  tbe  Plaintiff's  bill  must  be 
dismissed. 

Note :  The  order  of  dismission  is  directed  to  be  drawn  up  generally  without 
mention  of  the  grounds  or  reasons  of  it." — Lord  Nottingham's  A^S. 
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Reports  of  CASES  ARGUED  and  DETER- 
MINED in  the  HIGH  COURT  OF 
CHANCERY,  during  the  Time  of  LORD 
CHANCELLOR    ELDON ;    from  the 

Commencement  of  the  Sittings  before 
Hilary  Term,  1818,  to  the  End  of  the 
Sittings  after  Michaelmas  Term,  1819.  By 
CLEMENT  TUDWAY  SWANSTON, 
Esq.,  Barrister-at-Law.    Vol.  III. 


tl]  The  Rev.  Adam  John  Walker  and  Loveday  his  Wife,  late  Loveday  Whitmore 
Spinster,  William  Roberts  since  deceased,  and  John  Sanderson,  Plaintiffs ; 
William  Symonds  since  deceased,  John  Lilly,  Isaac  Harris,  and  Johanna 
Whitmore  (by  Original  Bill),  Defendants.  The  Rev.  Adam  John  Walker 
and  Loveday  his  Wife,  and  John  Sanderson,  Plaintiffs ;  William  Symonds, 
Thomas  Gooke,  and  Jobn  Lilly  (by  Bill  of  Bevivor),  Defendants.  April  2, 
8,  11, 16. 18,  21,  25,  May  26,  June  2,  10,  13,  Jultf  6, 1818. 

[See  In  re  Brogden,  1888,  38  Ch.  D.  557.] 

A  deed  of  compromise  executed  by  a  cestui  que  trttst,  with  the  representatives  and 
creditors  of  a  deceased  trustee  guilty  of  a  breach  of  trust,  rescinded,  and  co-trustees 
declared  responsible. 

[2]  The  bill  filed  in  July  1802.  and  amended  in  April  1804,  stated,  that  by  in- 
denture, dated  the  17th  of  January  1780,  made  between  Isaac  Donnithorne, 
of  the  first  part ;  Nicholas  Donnithorne,  Thomas  Griffith,  and  Vfilliam  Symonds, 
one  of  the  Defendants,  of  the  second  part ;  John  Whitirwre,  and  Johanna  his  wife, 
another  of  the  Defendants,  of  the  third  part ;  reciting  that  John  Whitmore  by 
his  bond,  dated  the  26th  of  June  1772,  became  bound  to  Isaac  Donnithorne  in 
the  penal  sum  of  £1 2,000,  conditioned  for  payment  of  £6000  at  a  day  then  long  past ; 
and  that  there  was  then  due  for  principal  and  interest  thereon  £7912,  12s.; 
and  that  Isaac  Donnithorne  being  desirous  ofmaking  some  proTision  for  his  daughter, 
Johanna  Whitmore,  had  agreed  to  assign  the  bond,  with  the  sum  of  £7900,  principal 
and  interest  due  thereon,  to  Nicholas  Donnithorne,  Thomas  Griffith,  and  William 
Symonds,  upon  the  trusts  therein  mentioned  ;  It  was  witnessed,  that  Isaac  Donni- 
thorne, in  consideration  of  natural  love  and  affection  towards  his  daughter,  and 
in  order  to  make  some  provision  for  her  and  her  children,  and  for  other  con- 
siderations therein  mentioned,  assigned  unto  Nicholas  Donnithorne,  Thorns  Griffith, 
and  William  Symonds,  and  the  survivors,  their  executors,  administrators,  or  assigns, 
the  bond,  and  the  sum  of  £7900  thereon  due,  upon  trust,  with  all  convenient  expedi- 
tion to  call  in  the  sum  due  upon  the  bond,  and  as  soon  as  it  could  be  received,  to 
lay  out  the  same  upon  mortgage  of  freehold  lands,  or  upon  govemment  or  other 
securities,  in  the  names  of  the  trustees ;  and  during  the  Uvea  of  JoAn  Whitmore 
and  Johanna  his  wife,  and  the  life  of  the  survivor,  upon  trust,  to  pay  the  yearly 
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interest,  divideads,  and  produce  thereof,  or  such  pskrt  thereof  as  the  trustees  should 
in  their  discretion  think  fit,  to  or  for  the  use  of  John  WAii-{3]-m«-«  and  / Manna 
his  wife,  and  the  surviTor,  and  to  the  use  of  t^eir  child  or  children,  in  such  shares, 
and  at  such  times,  as  they  should  think  fit ;  and  after  the  death  of  John  WhUmon, 
and  Joh<mna  his  wife,  to  pay  the  said  £7900  to  and  among  all  and  erei?  the  child 
or  children  of  John  WhUmore  and  Johcmna  his  wife,  share  and  share  alike,  if  men 
than  one,  and  if  but  one,  to  such  only  child,  at  his  or  her  attaining  the  age  of  twen^- 
one  years,  or  day  of  marriage. 

The  bill  further  stated,  that  Isaac  Donnithorne  died  soon  after  the  date  of  the 
indenture,  and  that  the  trustees  accepted  the  trusts ;  and  in  execution  thereof, 
in  the  year  1783,  called  in,  and  received  from  JohnWhitmore,  the  sum  of  £7900, 
which  was  secured,  not  only  on  the  bond  of  John  Wh'Umore,  but  also  on  some  mort- 
gage or  other  real  security ;  and  John  Whitmore,  in  order  to  increase  the  trust 
monies  to  an  even  sum  of  £8000,  when  he  paid  the  £7900  to  the  trustees  advanced 
to  thun  a  further  suiq  of  £100  upon  the  same  trusts  as  the  £7900 ;  that  John 
Whitmore  and  Johanna  his  wife  had  but  one  diild,  the  plaintiff,  Loveday  WoUwr, 
who,  at  the  date  of  the  indenture,  was  an  infant  of  very  tender  years,  and  resided 
with  Johanna  Whitmore,  her  mother,  who  lived  apart  from  her  husband,  and  to 
whom  the  trustees  paid  three-fourths  of  the  interest  of  the  trust-sum,  paying  the 
other  one-fourth  to  John  Whitmore. 

The  bill  further  stated,  that  the  PlaintifE  Loveday  Walker  attained  the  age  of 
twenty  years  in  December  1795  ;  and  having  separated  herself  from  her  mothw, 
and  not  having  any  separate  provision,  and  having  understood  that  she  would 
become  entitled,  at  the  death  of  her  father  and  mouier,  to  a  considerable  sum  of 
money,  and  that  she  was  entitled  to  some  provision  for  her  maintenance  in  the 
mean  time,  but  being  ignorant  of  [4]  the  amount  and  particulars  thereof,  she, 
on  or  about  the  23d  of  December  1 795,  wrote  a  separate  letter  to  each  of  the  trustees, 
to  inform  them  of  her  situation,  and  to  request  that  some  provision  should  be  made 
for  her  support,  whereupon  the  trustees  thought  proper  to  allow  her  £100  a-year 
out  of  the  income  of  the  trust  property.  That  in  June  1799,  the  Phtintiffs  Adam 
John  Walker  and  Loveday  Walker  intermarried ;  and  previous  to  their  marriage, 
an  indenture  of  settlement  was  executed,  dated  the  11th  of  June  1799,  between 
Loveday  of  the  first  part,  and  Walker  of  the  second  part,  and  the  Plaintiffs  WiUiam 
Roberts  and  J ohn  Sanderson  (as  trustees)  of  the  third  part ;  whereby,  after  reciting 
that  Loveday,  after  her  father  and  mother's  decease,  would  become  entitled  to  a 
legacy,  or  portion  of  £8000,  given  by  the  will  of  her  late  grandfather  to  Nichdai 
Donnithorne,  William  Symonds,  and  Thomas  Griffith,  in  trust  for  her  benefit, 
it  was  witnessed,  that  in  consideration  of  the  intended  marriage,  Loveday,  with  the 
consent  of  WtUker,  covenanted  with  William  Be^rts  and  J^m  Sanderson  thst 
the  sum  of  £2000,  part  of  the  sum  of  £8000,  should,  from  and  after  the  decease 
of  her  father  and  mother,  be  paid  to  Walkety  and  that  the  sum  of  £6000,  the  residue 
thereof,  should  be  paid  to  WUliam  Roberts  and  /oAn  Sanderson,  or  otherwise  settled 
upon  the  trusts  therein  mentioned. 

The  bill  further  stated,  that  Nicholas  Donnithorne  died  on  the  26th  of  September 
1796,  and  by  his  will  appointed  his  son,  Isaac,  who  had  assumed  the  name  of  Sarrit, 
his  executor,  who  proved  the  will,  and  possessed  himself  of  the  personal  estate  of 
his  late  father,  and  became  his  legal  personal  representative.  That  John  Whitmore 
died  in  December  1799,  upon  which  event  Loveday  Walker  applied  to  WiUiam 
Symonds  and  Thomas  Griffith,  as  the  [5]  surviving  trustees,  named  in  the  indenture 
of  January  1780,  and  they  consented  to  make  an  additional  allowance  of  £60  per 
annum,  part  of  the  interest  of  the  trust-money,  which  had,  in  the  life-time  of  John 
Whitmore,  been  paid  to  him.  That  Thomas  GriffUh  died  in  October  1800,  havinc 
appointed  the  Defendant  John  Lilly  his  executor,  who  proved  his  will,  and  hsd 
possessed  assets  to  pay  the  debts  of  the  testator  :  and  that  Walker,  and  Lovedaif 
his  wife,  being  desirous  that  the  sum  of  £8000  should  be  invested  in  the  public 
funds,  or  on  real  security,  or  otherwise  properly  secured  for  their  benefit,  according 
to  the  trusts  of  the  indenture  of  January  1 780,  had  called  on  the  Plaintiffs  Boberh 
and  Sanderson,  as  trustees  under  their  marriage  settlement,  to  concur  with  them 
in  having  the  same  so  invested  or  secured ;  and  all  the  Plainti&  had  therefore  applied 
to  WUliam  Symonds,  since  deceased,  as  the  surviving  trustee  in  the  indenture. 
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to  inreet  the  sum  of  £8000  on  some  public  or  real  security,  upon  the  trusts  of  the 
said  several  indentures. 

The  bill  charged,  that  after  the  truBt-money  had  been  paid  by  John  Whitmore 
to  the  trustees,  it  was  by  them  invested  in  a  mortgage  security  ;  but  in  1790,  the 
mortgagee,  or  the  purchaBer  of  the  mortgaged  estates,  gave  six  months'  notice 
to  the  trustees  of  this  mtention  to  pay  off  the  mortgage-money,  and  it  was  accordingly, 
in  or  about  that  year,  paid  to  them,  or  to  one  of  them,  by  the  direction,  or  with 
the  consent  and  concurrence,  of  the  rest,  and  they  all  joined  in  the  receipt  for  the 
same ;  but  although  they  had  six  months'  notice  that  such  trust-money  was  to 
be  paid,  they  took  no  steps  to  procure  any  other  real  or  effectual  security  on  which 
to  mvest  it.  That  after  the  money  was  so  received  by  the  trustees,  they  ought 
to  have  invested  it  in  the  public  [g]  funds,  or  on  some  real  security ;  but  instead 
of  doing  so,  they  preferred  the  interest  of  John  Whitmore  and  his  wife,  to  that 
of  the  Plaintiff  Loveday  Walker  ;  and  for  the  sake  of  procuring  some  small  addition 
of  interest  beyond  what  the  public  funds  would  have  yielded,  or  for  some  other 
improper  cause,  took  upon  themselves  to  invest  the  money  in  bills  or  notes  of  the 
East  India  Company  :  And  that  the  trust  money  was  afterwards,  by  agreement 
between  the  trustees,  called  in  and  received  by  Nicholas  Donnithome,  Thomas 
Griffith,  and  WUliam  Symonds,  but  they  did  not  provide  any  security  or  mortgage, 
or  endeavour  to  procure  any  such,  on  which  to  invest  it ;  but  received,  or  authoriMd 
Nicholas  JDonnithorw  to  receive  it,  and  joined  in  the  receipt  or  acquittance  for  it 
to  John  Whitmore'  and  after  the  trust-money  was  received,  it  never  was  laid  out 
or  invested,  according  to  the  directions  of  the  trust-deed  ;  but  Thomas  Griffith 
and  William  Symonds,  instead  of  investing  it  on  real  or  government  security, 
as  they  ought  to  have  done,  consented  and  agreed  to  lend,  or  to  jtermit^Nicholas 
Donnithome  to  retain  it  in  his  hands,  by  way  of  a  loan  or  otherwise,  until  the  time 
of  his  death  :  for  the  payment  of  which,  with  interest,  he,  several  months  after 
he  had  been  so  permitted  to  receive  it,  gave  to  Thomas  Griffith  and  WUliam  Symonds, 
vho  consented  to  accept  the  same,  a  bond,  or  other  personal  security.  And  the 
bill  charged,  that  Thomas  Griffith  and  William  Symonds,  and  Nicholas  Jbonnithome, 
by  having  so  neglected  to  lay  out  and  invest  the  trust-money,  in  a  proper  manner, 
and  WUliam  Symonds  and  Thomas  GrifHth,  by  having  so  consented  to  lend,  or 
permit  Nidialas  Donnithome  to  hold  and  retain  it,  were  all  guilty  of  a  breach  of 
trust ;  by  reason  of  which  they,  and  their  estates,  ought  to  oe  severally  charged 
with,  or  answerable  for  the  tru8t-[7]-money,  or  such  part  thereof  as  had  been,  or 
might  be  lost,  by  such  breach  of  trust. 

The  bill  also  charged,  that  Loveday  Walker,  at  the  time  she  attained  twenty-one, 
was,  and  long  after  remained,  ignorant  of  the  trust-deed,  and  of  the  contents  thereof, 
and  of  the  exact  nature  of  her  interest  therein,  and  in  what  manner  such  interest 
was  derived  to  her,  and  in  what  manner  the  money  ought  to  have  been  invested : 
and  that  none  of  the  trustees  ever  distinctly  explained  to  her  the  same,  as  they  ought 
to  have  done but  on  the  contrary,  for  a  long  time  concealed  the  same  from,  or 
kept  her  in  ignorance  thereof ;  ana  it  was  not  until  many  appplications  had  been 
made  to  them,  and  until  a  considerable  time  had  elapsed,  that  she  was  able,  at  last, 
at  different  times,  to  obtain  some  information  of  the  trust-deed,  by  short  and  im- 
perfect extracts  therefrom  :  and  that  for  a  long  time  after  she  attained  twenty-one, 
she  supposed  that  her  interest  in  the  trust-money  was  devised  to  her  by  some  will 
of  her  grandfather,  Isaac  Donnithome,  and  was  wholly  ignorant  of  the  existence 
of  the  trust-deed  ;  and  as  evidence  thereof,  the  bill  charged,  that  in  January  1796, 
about  six  months  after  she  attained  twenty-one,  being  desirous  to  be  correctly 
informed  as  to  the  state  and  amount  of  her  fortune,  she  wrote  to  WUliam  Symonds 
08  follows,  "  I  am  at  present  in  a  great  degree  ignorant,  with  regard  to  my  grand- 
father's will.  I  apprehend  you  have  a  copy  of  it,  and  I  cannot  conceive  any  im- 
propriety in  my  requesting  to  see  it."  But  WUliam  Symonds  never  gave  any  aiuwer 
to  such  application,  although  he  then  had  in  his  possession  the  original  trust-deed, 
or  a  full  and  correct  copy  thereof ;  and  Loveday  Waiker  having  afterwards,  through 
the  medium  of  her  friends,  again  applied  to  WUliam  Symonds,  he  furnished  only 
some  short  extracts  of  the  trust-deed,  and  declared  that  the  trust-deed  itself  was 
[8]  in  the  possession  of  Nicholas  Donnithome,  her  uncle,  to  whom  he  accordingly 
referred  her  ;  and  that  sometime  in  the  spring  of  the  year  1796,  having  been  advised 
by  Nicholas  Donnithome,  her  uncle,  to  make  a  will,  for  the  purpose  of  disposing 
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of  her  fortune,  in  case  of  her  death,  and  having  some  inclination  so  to  do,  but  being 
still  ignorant  of  the  particulars  of  her  fortune,  she,  in  consequeace  thereof,  and  of 
William  Symonds  having  so  referred  her  to  Nicholas  Donnithome,  wrote  a  letter  to 
Nichda^  Donnithorne,  dated  the  8th  of  May  1796,  to  the  following  effect : — "The 
will  you  recommend,  and  which  I  have  thus  long  delayed  making,  I  would  wish 
to  be  done  b^ore  I  leave  this  neighbourhood,  where  I  have  a  friend  able  and  disposed 
to  aaaist.  The  paper  in  your  possession  which  gives  me  this  right,  and  of  which  I 
had  extracts  sent,  while  I  was  with  Mr.  Symonds,  I  would  therefore  be  obliged  to 
you  to  enclose  me  as  early  as  you  can.  A  professional  gentleman,  who  saw  those 
extracts,  says,  that  the  complete  paper  would  be  more  satisfactory,  and  that  this 
original  is  the  proper  authority  to  proceed  upon."  To  which  Nicholas  Donnithorne 
wrote  an  answer  to  the  following  effect : — "  Since  I  received  your  letter  this  morning, 
I  have  been  ransacking  my  shattered  memory,  to  bring  to  mind  the  paper  you 
mentioned,  as  being  in  my  possession.  It  is  all  m  vain  ;  I  have  not  the  mrat  distant 
recollection  of  it.  If  there  is  such  a  paper,  and  Mr.  Symonds  furnished  you  with 
extracts,  it  must  still  rest  with  him  ;  but  what  it  can  be,  I  cannot  conjecture.  Your 
right  is  derived  from  my  father's  wiU,  the  probate  of  which  (I  believe)  is  in  ComvaXL ; 
and  this,  I  apprehend,  mu&t  be  the  complete  paper,  the  original,  the  proper  authority, 
as  ^u  call  It.  As  the  will  was  prorea  at  Hereford,  your  friend  may  easily  procure 
a  copy,  or  such  extracts  as  may  answer  the  purpose.  If  I  can  recollect  any  other 
paper,  or  matter,  I  will  write  again.  Let  me  know  what  your  [9]  friend  says,  as 
nothing  on  my  part  shall  be  wanted."  That  Nicholas  DonnUhome  never  gave 
Leveday  Walker  any  further  information,  or  shewed  her  the  original  deed,  or  gave 
her  any  copy  thereof ;  but  after  various  applications  had  been  made  by  means  of 
her  friends,  she  at  length  procured  from  WUliam  Symonds  a  copy  of  the  trust-deed, 
but  without  any  information  of  the  state  of  the  trust-property,  or  how  it  had  been 
applied,  or  on  what  security  it  was  standing  :  and  that  havmg  afterwards  understood 
that  the  trust-monies  were  in  the  hands  of  Nicholas  Donnithome,  and  that  at  his 
death  he  had  left  his  aSairs  much  involved,  and  that  Isaac  Harris  had,  by  enterii^ 
into  various  money  engagements  for  his  father,  become  also  much  embarraasecC 
she,  on  the  19th  ot  Detxmoer  1796,  wrote  the  following  letter  to  William  Symonds 
and  Thomas  Griffith :  "  The  present  state  of  the  funds  is  so  advanta^ous  ror  pur- 
chasing, that  I  think  (if  you  nave  no  objection)  no  time  should  be  lost  in  inTesting 
the  money  you  have  in.  trust  in  government  security.  An  addition  to  our  income  is 
an  object  by  no  means  inconsiderable ;  and  though  I  have  no  opportunity  of  con- 
sulting my  mother,  yet  I  think  it  must  be  what  she  wishes.  X  hope,  sir,  you  and 
Mr.  Griffith  will  converse  on  this  subject,  and  soon  favour  me  with  your  opinions. 
I  trust  you  will  see  no  objection  to  comply  with  this  request,  unless  it  be  the  reluct- 
ance you  may  feel  to  call  on  my  cousin  (meaning  Isaac  Harris)  at  a  time  when  I 
greatly  fear,  from  report,  that  his  affairs  are  very  much  deranged.  I  should  greatly 
lament  putting  him  to  any  inconvenience  ;  yet  I  cannot  think  it  a  sufficient  reason 
for  neglecting  to  dispose  of  the  money  to  such  advantage  as  the  present  time  ofiert ; 
nor  do  I  think  I  can,  with  justice  to  ourselves,  neglect  taking  any  step  for  an  addition, 
which  I  understand  a  different  duposal  of  the  money  would  produce.  In  answer  to 
which,  she  received  from  William  [10]  Symonds  and  Thomas  Griffith  the  following 
letter,  dated  December  24th,  1796 :  "In  reply,  madam,  to  your  favour  of  the  19th 
instant,  we  can  have  no  objection  of  investmg  the  money  in  the  funds,  agreeable 
to  your  wishes  ;  but  we  apprehend  it  will  not  be  convenient  to  Mr.  Isaa^  Donnithome 
(meaning  Isaac  Harris)  to  advance  the  sum  at  this  juncture.  Mr.  and  Mrs.  WkH- 
more  met  us  last  Saturday  respecting  the  business  ;  and  our  joint  sentiments  thereon 
were  transmitted  to  Mr.  Hardy,  the  solicitor,  who  was  informed  of  your  intention 
of  being  in  town  ;  therefore  we  referred  him  to  you  oh  the  same  occasion,  and  presume 
by  this  time  you  have  either  seen  or  heard  from  him." 

The  bill  charged,  that  no  farther  notice  was  taken  to  Loveday  Walker  of  her 
application  to  have  the  trust-monies  called  in  and  invested ;  nor  did  she  see  Mr. 
Hardy,  who  was  an  attorney  employed  by  the  creditors  of  Nicholas  Donnithome 
to  act  for  their  interest ;  nor  did  she  see  the  paper,  nor  hear  any  thing  of  the  Joint 
sentiments  of  William  Symonds  and  Thomas  Griffith,  and  of  her  father  and  mother, 
in  the  letter  mentioned  to  have  been  transmitted  to  Mr.  Hardy,  until  the  1 1th  of 
February  1797,  when  she  was  on  a  visit  at  Fetdbam  in  Surry,  at  the  house  oi  Mr. 
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Sherson,  whose  wife  was  the  daughter  of  Nicholas  Donnithorne,  and  sister  of  Isaac 
Harris,  and  cousin  of  Loveday  "WalkeT ;  but  on  the  morning  of  that  day,  she  was 
informed  that  a  Mr.  Hardy,  accompanied  by  another  person,  would  be  at  Fetcham 
that  day  to  dinner,  at  the  house  of  Mr.  Sherson  ;  and  she  was  wholly  ignorant  of 
the  purpose  of  their  coming,  save  only  as  she  understood  they  were  bringing  some 
papers  with  them  from  Hereford.   That,  in  the  afternoon  of  the  11th  of  Famtary 
1797,  Mr.  Hardy,  accompanied  by  another  person,  whom  Loveday  Walker  since 
understood  to  be  a  considerable  [11]  creditor  of  Nicholas  Donnithorne  and  Isaac 
Harris,  and  who  was  one  of  the  trustees  under  some  trust-deed  relating  to  their 
affairs,  arrived  at  the  house  of  Mr.  Sherson  at  Fetcham  ;  and  at  a  late  hour  in  the 
evening,  after  dinner  was  over,  Mr.  Hardy,  and  such  other  person,  made  some 
statements  or  representations  to  her  of  the  embarrassed  state  of  the  affairs  of  her 
uncle  Nicholas  Donnithorne,  and  of  her  cousin  Isaac  Harris,  and  the  distress  of 
the  family,  and  of  some  arrangement  for  adjusting  their  affairs ;  and  represented 
and  assured  her,  that  all  the  creditors  would  be  ultimately  paid ;  that  the  property 
was  perfectly  safe ;  and  that  the  purpose  of  arrangement  was  to  enable  Isaac  Harris 
provide  the  money  for  satisfying  the  claims  of  the  creditors,  by  means  the  best  adapted 
to  effect  that  end,  with  least  inconvenience  and  loss  to  him  and  the  family  of  Nicnolat 
Donnithorne :  and  they  then,  for  the  first  time,  produced  to  her  some  written 
paper,  which  they  represented  to  contain  the  joint  concurnnce  of  WiUiam  Symonds 
and  Thomas  Griffith,  and  of  John  Whitmore  and  J oha/nna  his  wife  (her  father  and 
mother),  in  the  arrangement  (which  was  the  stune  referred  to  by  V/Uliam  Symonds 
in  his  letter),  and  their  entire  approbation  thereof ;  but  of  theexpediencyand  propriety 
of  the  measure  thereby  recommended,  she  was  not  then  sufficiently  informed  to 
have  a  proper  judgment :  and  she,  having  been  then  called  on  for  her  consent  and 
approbation,  and  having  no  proper  person  to  consult  with  and  advise  her  what  to 
do,  in  circumstances  so  new  and  embarrassing,  gave  credit  to  the  representations 
made  to  her,  respecting  the  ultimate  security  of  the  property ;  and  under  the  influ- 
ence of  the  advice  and  opinion  of  her  friends  William  Symonds  and  Thomas  Griffith, 
who,  as  it  appeared  to  her  by  the  said  writing,  recommended  a  compliance  with  the 
proposed  arTangc{12]-ment,  was  induced  to  express  her  willingness  to  concur  in  what 
was  so  approved ;  and  thereupon  Mr.  Hard^  produced  a  voluminous  (haft  of  a 
deed,  and  read  over  a  part  only,  which  occupied  about  three  hours  in  the  reading, 
and  which  she  did  not  understand ;  after  which,  being  asked  if  she  approved  of  it,  she 
answered,  that  she  did  not  understand  matters  of  that  nature,  but  took  it  for  granted 
that  what  was  so  proposed  for  her  approbation  was  right ;  and,  as  the  night  was 
then  far  advanced,  she  was  desired  to  consider  of  what  she  had  heard  until  the  next 
morning  ;  and,  being  again,  the  next  morning,  asked  for  her  consent,  expressed  her 
willingness  to  concur  in  what  she  understood  could  be  no  prejudice  to  her  own 
interest,  and  would  be  a  great  accommodation  and  relief  to  the  family,  to  which  she 
was  so  nearly  related,  and  under  whose  roof  she  then  was.   That  she  was  then  desired 
to  sign  some  paper  or  instrument,  which  she  accordingly  did ;  and  was  told,  it  would 
be  a  satisfactory  thing  for  WUliam  Symonds  and  Thomas  Griffith  to  be  informed  by 
herself  of  her  having  consented  to  the  arrangement ;  in  compliance  with  which 
request  she  accordingly  wrote  to  them  a  letter  to  some  such  effect. 

The  bill  further  charged,  that  Hardy>  having  thus  effected  the  object  of  his 
journey  to  Fetcham,  namely,  to  obtain  the  consent  and  signature  of  Loveday  Walker, 
for  which  purpose  he  was  desired  by  William.Symonds  to  apply  to  her,  returned  to 
London,  and  took  with  him  all  the  deeds,  papers,  and  writings  he  had  brought, 
without  leaving  with  her  any  copy  or  abstract  thereof,  or  any  memorandum  of  what 
the  same  consisted,  and  of  what  she  had  been  so  induced  to  do.  That  Loveday 
Walker  never  signed  or  executed  any  other  paper,  authority,  or  consent  as  to  the 
trust-monies,  and  that  [13]  she  was  ignorant  of  matters  of  business,  and  of  the  nature 
and  effect  of  the  deed  of  arrangement  or  compromise,  and  of  the  act  she  was  called 
upon  to  perform,  when  she  signed  the  authority  and  gave  her  consent  or  approbation. 
That  such  authority  and  consent  were  obtained  by  surprize,  circumvention,  and 
contrivance ;  and  that  the  procuring  such  consent  and  signature  was  designed 
by  William  Symonds  and  Thomas  Griffith  as  a  means  of  protecting  themselvefi, 
who  were  also  creditors  on  their  separate  account  of  Nicholas  Donnithorne,  from 
the  consequences  of  the  breach  of  trust  which  they  had  incurred,  or  apprehended, 
by  their  having  lent,  or  permitted  Nicholas  Donnithorne,  their  co-trustee,  to  retain 
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the  trust-monies  without  sufficient  security,  and  was  a  fraud  on  her  ;  that  on  the 
12th  of  April  1797,  Mr.  Hardy  sent  to  her  the  engrossment  of  a  deed,  accompanied 
with  a  letter  containing  (among  other  things)  as  follows  : — "  Mr.  Hardy  is  very  sony 
he  ia  so  circumstanced  he  cannot  wait  on  Miss  Whitmore  with  the  deed  for  her  sig- 
nature. The  instrument  which  Miss  Whitmore  signed  at  Feicham  was  an  authoiity 
from  Mr.  and  Mrs.  Whitmore  to  the  trustees  (Messrs.  Symonds  and  Griffith)  to  execute 
the  deed  of  trustj;  and,  had  not  |Mr.  and  Mrs.  Whitmore  executed  in  the  countxy, 
he  (Mr.  Hardy)  would  not  have  deemed  Miss  Whitmore's  signature  necessary ;  but, 
as  they  have  executed,  her  executing  will  make  it,  ioi  form's  sake,  more  regukr. 
The  deed  is  the  same  as  the  draft  which  Miss  Whitmore  has  already  perused  at 
Fetcham,  except  the  alterations  which  he  mentioned.  The  bearer  shall  wait  till  Mim 
WhitTnore  or  her  friends  have  perused  the  draft  and  deed  ;  and  Mr.  Hardy  regrets 
that  he  cannot  leave  either,  as  he  takes  them  into  the  county  of  ComiccUl  to-morrow 
morning.  Mr.  Hardy's  clerk  will  deliver  to  Miss  Whitmore  a  check  for  £50  on 
account  of  the  interest  money,  the  [14]  like  sum  having  been  paid  to  her  father  and 
mother ;  and  the  arrears  of  interest  will  very  soon  be  paid."  That  Loveday  Walker 
having  informed  her  friends  of  what  had  passed  at  Fetcham,  as  well  as  she  could 
recollect  or  explain  the  same,  and  th^  having  cautioned  her  against  signing  any 
deeds  or  papers  respecting  her  property,  without  being  properly  advised  as  to  the 
nature  and  efEect  of  such  papers,  she  did  not  sign  and  execute  the  indenture ;  but  by 
three  letters  requested  Mr.  Hardy  to  leave  a  draft  or  copy  of  the  deed  with  her,  so  as 
to  afEord  her  an  opportunity  of  reading  and  considering  it,  and  taking  the  advice 
of  her  friends  thereon,  and  also  a  copy  of  the  pflper  she  signed  at  Fetcham,  and  a  copy 
of  the "  Reasons "  (as  they  were  called),  which  William  Symonds  and  ThovMs  Gri^h 
had  caused  to  ho  written  and  prepared  by  Mr.  Fallowes  (an  attorney  employed  by 
them  at  Hereford),  to  which  they,  by  the  letter  of  the  24th  of  December  1796,  referred 
her,  as  containing  their  joint  sentiments  on  the  arrangement ;  and  Mr.  Hardy,  after 
a  separate  application  to  him  on  her  part  for  a  copy  of  each  of  such  respective  papers, 
furnished  her  with  them,  one  by  one,  as  they  were  respectively  called  for  ;  and  she, 
after  having  read  and  considered  them,  and  consulted  her  friends  thereon,  discovered, 
and  was  advised,  that  the  deed  was  such  as  she  ought  not  to  execute  or  accede  to,  as 
being  greatly  injurious  to  her,  and  such  as  no  person  having  «ay  regard  for  her 
interest  could  advise,  and  she  therefore  declined  to  execute  it.  The  bill  therefore 
insisted  that  her  consent,  or  concurrence  and  authority,  were  fraudulently  obtained, 
and  not  binding,  or  at  least  that  they  ought  not  to  have  the  efEect  of  discharging 
the  trustees,  and  their  respective  estates,  from  liability  in  respect  of  the  trust-monies ; 
but  that  the  trustees,  and  particularly  Symonds  and  Griffith,  having  been  guilty 
in  the  first  instance  of  a  breach  of  trust,  ought  to  be  held  answerable  [15]  'or  iha 
consequences,  and  bound  to  make  good  the  trust-monies. 

The  bill  prayed,  that  the  consent  of  Loveday  Walker  to  the  deed,  and  her  signature 
to  the  writing  expressive  of  such  consent,  might  be  declared  to  have  been  improperly 
obtained,  and  to  be  fraudulent  and  void  ;  and  that  it  might  be  declared  that  Wtuiam 
Symonds  (deceased)  and  Thomas  GriffiUif  and  Ntchcdas  Donnithome,  ought,  upon 
receipt  of  the  said  sum  of  £8000  trust-money,  to  have  invested  the  same  on  real  or 
government  security  ;  and  by  lending  the  trust-money  to  Nicholas  DonniihorJie, 
one  of  the  trustees  thereof,  upon  his  personal  security,  or  permitting  him  to  retain 
the  same  in  his  hands,  were  guilty  of  a  breach  of  trust,  and  became  personally  liable 
to  answer  for,  and  make  good,  the  same,  and  all  loss  that  had  arisen  therefrom,  or 
been  occasioned  thereby  ;  and  that  William  Symonds  (deceased)  and  the  resjpective 
estates  of  Thomas  Griffith  and  Nicholas  Donnithome,  might  be  charged  with  the 
amount  of  such  trust-money  accordingly  ;  and  that  William  Symonds,  and  Johit 
Lilly,  and  Isaac  Harris  out  of  the  estates  of  their  respective  testators,  or  some,  or  (me 
of  them,  might  be  decreed  to  pay  the  said  £8000  into  the  Bank  of  England,  in  the 
name  of  the  accountant-general ;  and  that,  when  paid  in,  it  might  be  laid  out  on 
real  securities,  or  invested  in  capital  stock,  under  the  directions  of  the  court,  as  to  the 
Interests  and  dividends  thereof,  during  the  life  of  Johanna  Whitmore,  upon  the 
trusts  of  the  indenture  of  the  17th  of  January  1780,  or  such  of  the  trusts  as  re- 
mained to  be  performed,  and  as  to  the  capital  of  the  trust-monies,  and  all  other  the 
interests  and  dividends  thereof,  after  the  death  of  Johanna  Whitmore,  upon  the 
trusts  of  the  settlement  of  the  11th  of  June  1799,  so  that  the  trust-monies  might 
be  properly  secured  for  the  benefit  of  the  Plaintiffs  [16]  Adam  John  Walker  fuod 
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Loveday  Walker  his  wife,  and  the  issue  of  their  marriage,  according  to  their  respective 
rights  and  interests  ;  and  that  the  interest  and  dividends  might,  durinja;  the  life  of 
Johanna  Whitmore,  be  paid  to  Loveday  Walker j  or  to  Adam  John  Walker  m  her  right, 
in  such  shares  and  proportions  as  the  same  had  theretofore  been  paid,  or  as  the  court 
should  direct ;  and,  if  Lilly  and  Harris  should  not  respectively  admit  assets  of  their 
respective  testators,  that  the  usual  accounts  might  be  taken. 

William  Symonds  and  John  Lilly,  by  their  joint  answer,  filed  on  the  7th  of  May 
1803,  stated  that  in  or  about  June  1772,  John  Whitmore  (deceased)  intermarried 
with  JoAanna  Whitmore  (then  Johanna  Donnitiiome,  daughter  of  Isaac  Donnithome 
deceased) ;  and  that  upon  the  treaty  for  the  marriage,  Uaac  Donnithome  agreed  to 
advance  the  sum  of  £6000  as  the  portion  of  his  daughter,  in  consideration  of  an 
adequate  settlement  to  be  made  upon  her,  and  the  issue  of  the  marriage  ;  and  that 
he  advanced  £6000  to  John  Whitmore,  acoordinglv  ;  and  for  securing  the  same  with 
interest,  John  Whitmore  gave  his  bond,  but  no  settlement  was  then,  nor  until  the  time 
thereinafter  mentioned,  executed  in  pursuance  of  the  agreement ;  and,  denying 
that  any  real  security  was  ever  given  by  John  Whitmore  for  the  sum  of  £6000,  or 
any  other  security  except  the  bond,  they  stated  that  in  or  about  the  month  of  J anuary 
1780,  John  Whitmore,  being  greatly  reduced  in  his  concerns,  and  unable  to  make 
any  settlement,  according  to  the  terms  of  the  agreement,  and  there  being  an  arrear 
of  £1 900  interest,  /sooc  Donnithome  determined  to  make  a  settlement  of  the  principal 
and  interest  due  in  respect  of  the  bond,  and  accordingly  the  indenture  of  the  17th 
of  January  1780,  was  executed ;  in  which  was  contained  a  declaration  or  proviso, 
that  the  trustees  [17]  should  be  accountable  for  their  own  acta  and  defautts  only, 
and  not  for  any  Ion  or  miscarriage  by  any  security  of  the  trust-money,  in  case  the 
same  happened  without  their  wilful  default  or  neglect,  nor  for  more  than  what 
should  be  actually  received  by  them,  or  their  order  respectively  ;  the  answer  admitted 
that  Nicholas  Donnithome,  Thomas  Griffith,  and  William  Symonds,  accepted  the 
trusts  of  the  indenture  ;  that  Isaac  Donnithome  died  in  June  1782,  having  by  his 
will  devised  freehold  and  leasehold  estates  in  Cornwall,  of  considerable  value,  com- 
prising lucrative  tin  mines,  to  Nicholas  Donnithome  his  son,  for  life,  with  remainder 
to  his  son  /<aac  Harris  (then  Isaac  Donnithome)  in  fee  simple ;  that  Nicholas 
Donnithome,  upon  the  death  of  the  teststor,  entered  on  the  aevised  estates,  and 
continued  in  possession  till  his  death ;  being  a  merchant  in  London  of  very  con- 
siderable credit  and  reputation  :  That  in  1 783,  the  principal  and  interest  due  on  the 
bond  wore  paid  by  John  Whitmore,  and  the  amount,  £7900,  was  lent  by  him  with 
the  approbation  of  the  trustees  to  one  Pritehard,  on  the  security  of  a  mortgage  of 
certain  real  estates,  which,  in  1790,  were  sold  to  John  Keysall,  who  thereupon  gave 
notice  to  the  trustees  of  his  intention  to  pay  oS.  the  principal  and  interest  due  on  the 
mortgage,  at  the  end  of  six  months  ;  that  in  consequence  of  such  notice.  William 
Symonds  made  application  to  difierent  solicitorB  of  eminence  in  Hereford,  and  caused 
diligent  inquiry  to  be  made  for  some  landed  security  whereon  to  invest  the  money  ; 
but  no  opportunity  occurred  of  so  investing  it,  and  neither  he,  nor  Thom^is  Griffith, 
were  at  that  time  able  to  find  any  such  security  ;  and  the  sum  of  £7900  with  the 
then  arrear  of  interest,  was  afterwards  paid  in  London  by  Keysall  to  Nicholas 
Donnithome,  pursuant  to  the  notice ;  that,  as  the  interest  of  that  [18]  sum  formed 
the  principal  part  ot  the  income  of  John  Whitmore  and  Johanna  his  ^e,  and  would 
have  bem  much  diminished  by  investing  the  money  in  the  public  funds  (which 
did  not  then  produce  an  interest  of  4  p«r  cent.)  it  was  agreed  by  the  trustees,  that  it 
should  be  invested  in  bills  or  notes  of  the  East  India  Company,  pa;  able  in  two  years, 
which  then  produced  an  interest  of  5  p«r  cent.,  and  it  was  accordingly  so  invested 
by  Nicholas  Donnithome,  with  the  approbation  of  his  co-trustees  ;  and  the  interest 
of  the  bills  from  time  to  time  ptid  to  John  Whitmore  and  Johanna  his  wife  (who 
then  lived  separate  from  each  other)  in  the  proportions  in  the  bill  mentioned. 

The  answer  stated  that  in  the  month  of  1795,  the  principal  sum  of 

£7900  due  on  the  bills  was  paid  in  pursuance  of  a  public  notice,  and  was  received 
in  London  by  Nicholas  Donnithome,  who  having  informed  Johanna  Whitm^e 
that  he  had  received  that  sum,  and  that  intelligence  having  been  communicated  by 
her  to  William  Symonds  and  Thomas  Griffith,  Symonds^  in  or  about  the  month  of 
May  1 7 96,  wrote  s  letter  to  Nieholaa  Donnithome,  stating  it  to  be  the  joint  and  earnest 
request  of  Griffith  and  himself,  that  the  whole  criE  the  £7900  should,  as  aoom  as  con- 
Tenient,  be  invested  in  the  public  funds,  in  the  names  of  the  three  trusteee ;  that 
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Nicholas  Donnithome  soon  afterwards  proposed  to  Johanna  Whilmore,  on  behitf 
of  himself  and  his  son  Isaac  Harris  to  join  in  securing  the  tnut-numej,  by  &  mortgage 
of  their  estates  in  Cornwall,  and  requested  her  to  consuk  Synumdt  and  GriffUh  as  to 
the  propriety  of  accedinff  to  guch  proposal ;  and  Johanna  Whitmore  being  desirous 
that  the  proposal  should  be  accepted,  and  it  appearing  to  Symonds  and  Griffith. 
that  the  estates  in  Cornwall,  would  be  a  very  ample  security,  they  expressed  their 
[19]  consent  to  Johanna  Whitmore,  who  thereupon  wrote  to  Nicholas  Donnilhcme, 
informing  him  of  such  consent,  and  requiring  that  the  mortgage  should  be  executed 
with  all  possible  despatch,  and  that,  for  the  security  of  the  money,  until  a  mortgage 
could  be  completed,  a  joint  bond  should  be  given;  that  in  July  1795,  Nicholas 
Donnithorne  transmitted  to  Symonds  and  Griffith  the  joint  bond  of  himself  and  Isaac 
Harris  for  £8000  (being  the  principal  sum  of  £7900  together  with  £100.  part  of  the 
interest  arising  therefrom,  added  by  the  desire,  or  with  the  consent  of  J<^n  Whitmore 
and  J ohanna  his  wife) ;  and  he  at  the  same  time  assured  Symonds  and  Griffith  that  he 
would  very  shortly  send  them  a  joint  mortgage  of  the  Cornish  estate,  lor  securing 
the  principal  and  interest  of  the  trust  money. 

The  answer  admitted  that  John  Whitmore  and  Johanna  his  wife  had  but  one 
child,  Loveday,  who,  at  the  time  of  executing  the  settlement,  was  an  infant  of  tender 
ears,  and  resided  with  Johanna  Whitmore  her  mother,  who  then  lived  apart  from 
er  husband  :  that  subsequent  to  such  separation,  the  trustees  allowed  one-fourth 
part  of  the  interest  of  the  trust  money  to  John  Whitmore,  and  the  remaining  three- 
fourths  to  his  wife  ;  and  that  Loveday  attained  twenty-one  in  December  1796,  and 
then  separated  herself  from  her  mother,  and  soon  after  she  attained  that  ^e,  made 
an  application  to  the  trustees  for  an  allowance  for  her  support,  in  consequence 
of  which  they  idlowed  her  £100  per  annum  out  of  the  interest. 

The  answer  further  stated,  that  Nicholas  Donnithorne  not  having,  in  pur- 
suance of  his  engagement,  sent  to  his  co- trustees  a  mortgage  for  securing  the  tnut- 
money,  William  Symonds  made  several  applications  to  mm  on  [20]  the  subject, 
and  wrote  to  him  several  letters,  earnestly  requesting  him,  in  the  name  of  himself 
and  Griffith,  either  immediately  to  invest  the  money  m  the  public  funds,  or  to  give 
them  landed  security  for  it ;  That  Nicholas  Donnithorne  died  on  the  20th  of 
September  1796,  during  the  course  of  such  applications,  without  having  executed  a 
mortgage,  leaving  Isaac  Harris,  his  eldest  son  and  heir  at  law,  who  thereupon 
became  entitled,  under  the  will  of  his  grandfather  /sooc  Donnithorne,  to  the  estates 
in  Cornwall  at  a  yearly  rent  of  £1500,  and  also  to  considerable  copyhold  and  lease- 
hold estates ;  and  that  Nicholas  DonnUhome  died  intestate,  and  Isaac  Harris 
took  out  administration  to  his  personal  estate.   That  in  the  beginning  of  November 
1796,  William  Symonds  wrote  to  Isaac  Harris,  and  requested  him  to  invest  the 
sum  of  £8000  in  the  public  funds,  without  further  delay ;  but  about  the  19th  <rf 
that  month  Symonds  received  a  letter  from  Messrs.  Wadeson  and  Bardy  (the 
solicitors  of  Harris)  informing  him  that  the  affairs  of  Nicholas  Donnithorne  appeared, 
on  investigation,  to  be  in  a  very  embarrassed  state,  and  that  a  meeting  of  his  creditors 
was  intended  to  be  held  in  London,  in  order  to  determine  what  steps  ought  to  be 
taken  for  obtaining  payment  of  their  debts,  which  meeting  Messrs.  Wadeson  and 
Hardy  requested  Symonds  and  Griffith  (as  bond  creditors  of  Nicholas  Donnithorne), 
to  attend  :  That  by  reason  of  the  distance  from  their  place  of  residence  to  London, 
it  was  impossible  for  them  to  attend ;  but  William  Symonds  shortly  afterwards 
received  a  letter  from  Mr.  Hardy,  informing  him  that  the  meeting  had  taken  place, 
and  it  am»earing  that  the  bond  and  simple  contract  debts  of  Nicholas  Donnithorne 
amounted  to  £30,000  and  that  the  immediate  sale  of  his  real  and  personal  estate 
would,  from  the  nature  of  the  property,  be  attended  with  considerable  loss,  whereas 
by  continuing  [21]  the  same  in  the  hands  of  trustees,  an  ample  fund  would 
be  provided  for  the  discharge  of  his  debts  by  instalments,  a  proposal  for  creating 
a  trust  for  the  benefit  of  the  creditors  had  been  submitted  to  them  on  the  part  of 
Iseiac  Harris,  to  which  the  greater  part  of  them  were  disposed  to  accede,  and  that 
a  trust  deed  was  accordingly  prepared  to  carry  the  proposal  into  efiect ;  to  which 
Mr.  Hardy,  on  the  part  of  Isaac  Harris,  and  the  creditors,  requested  the  concurrence 
of  Symonds  and  Griffith ;  that  the  proposal  of  Isaac  Harris  (to  which  the  letter 
referred)  was  at  the  same  time  transmitted  to  Symonds  and  Griffith  for  their  ooa 
Bideration,  and  was  to  the  effect  following  : — 

"  That  all  the  freehold,  copyhold,  and  leasehold  estates  and  other  chattel  interests 
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of  Nicholas  Donnithome  deceased,  and  Isaac  Donnithorne,  situate  in  or  near  Lad- 
lane,  London,  in  Cornwall,  and  at  Croydon ;  and  all  outfltanding  debts  owing  to 
Nicholas  Donnithome,  and  also,  all  mining  and  farming  stocks  and  utensils  belong- 
ing to  him,  should  be  respectively  conveyed  and  assigned  to  Bichard  Walpole, 
Wtlliam  Curtis,  and  Thomas  Wood,  of  London,  upon  the  following  trusts ;  that 
the  premises  in  or  near  Lad-lane,  and  the  freehold  estates  of  Genoion,  in  Cornwall, 
and  the  leasehold  premises,  in  that  county,  demised  by  letter-^  patent  of  the  3d  of 
August  1762,  should  be  sold  at  such  time  as  the  trustees  should  think  fit,  if  they 
should  think  a  sale  necessary,  and  the  monies  arising  yearly  to  be  applied,  first  in 

Sftyment  of  the  principal  money  and  interest  due  upon  a  certain  mortgage  of  the 
Ornish  estates,  and  other  charges  thereon,  specified  in  the  proposal ;  and  the 
ultimate  surplus  (if  any)  to  be  applied  in  manner  thereinafter  directed,  in  respect 
to  the  general  fund  ;  but  if  the  same  should  not  be  sufficient  for  the  discharge 
of  the  mortgage  debt,  then  the  deficiency  to  [22]  be  discharged  out  of  such  general 
fund,  and  until  a  sale,  the  rents  and  profits  of  the  mortgaged  estates  should  be 
applied  first  in  payment  of  the  interest  of  the  mortgages,  and  the  surplus  of  the 
rents  and  profits  in  reduction  of  the  jprincipal  monies ;  and  that  the  leasehold 
premises  at  Croydon  should  be  immediately  sold,  with  such  part  of  the  farming 
and  mining  stock  and  utensils  in  ComvxUl,  as  the  trustees  should  think  fit,  and 
the  outstanding  debts  immediately  got  in,  and  the  monies  applied  as  part  of  the 
general  fund,  in  manner  thereinafter  directed  ;  and  that  the  mines  should  be  worked, 
and  the  stamping  mills  and  other  businesses  in  Cornwall,  carried  on  by  the  trustees, 
except  such  part  as  they  might  judge  it  expedient  to  dispose  of,  and  that  the  produce 
thereof,  and  the  toll-tin,  and  the  rents,  and  profits  of  the  other  parts  of  the  Cornish 
estates,  should  be  received  by  the  trustees,  who  should  thereout  pay  the  expenses 
of  the  trust ;  and  should  also  have  power  to  raise  by  mortgage,  such  further  sums 
as  might  be  necessary  for  that  purpose,  or  for  insuring  any  life  or  lives  upon  which 
any  of  the  leases  might  depend,  and  for  renewing  any  of  the  leases  ;  and  that  subject 
to  the  expenses  aforesaid,  the  residue  of  the  monies  arising  as  aforesaid,  should 
be  applied,  first  in  payment  of  the  interest  of  a  sum  due  on  mortgage  therein  men- 
tioned, and  then  of  the  interest  of  the  specialty  debts,  and  then  in  payment  to  the 
house  of  Richard  Walpole  and  company,  of  certain  siuns,  which  they  were  under 
engagement  to  pay ;  and  after  the  several  payments  aforesaid,  to  pay  the  yearly 
sum  of  £600  to  Isaac  Donnithome,  during  the  continuance  of  the  trusts,  if  he  should 
so  long  live  unmarried  ;  but  in  case  of  his  marrying  during  the  pending  of  the  trust, 
then  the  same  annuity  was  to  be  continued  to  his  executors,  &c.,  until  the  trust 
should  be  determined  ;  and  also  to  pay  £300  a  year  to  Anna  Donnithorne,  the 
widow  of  Nicholas  Donnithorne,  during  [23]  the  continuance  of  the  trust,  if  she 
should  so  long  live,  and  in  case  of  her  death,  then  the  £300  a  year  to  be  continued 
to  her  three  daughters,  Sophia,  Catherine,  and  Loveday  Donnithome,  in  equal 
shares,  during  the  continuance  of  the  trusts,  subject  to  a  proportionable  reduction 
in  case  of  the  death  of  .any  of  the  daughters ;  and  afterwards  in  payment  of  the 
interest  of  a  sum  of  £1400,  due  to  James  Donnithome,  and  then  in  payment  of  the 
other  specialty  debts,  and  that  subject  to  the  several  payments  aforesaid,  the  accruing 
interest  of  the  specialty  debts  should  be  discharged,  and  that  the  clear  surplus  of 
such  monies  should  be  applied  in  discharge  of  the  said  sum  of  £1400,  by  certain 
yearly  payments  to  Jatnes  Donnithome,  his  executors,  &c.,  and  in  the  next  place, 
in  discharge  of  the  specialty  debts,  and  also  of  the  simple  contract  debts,  by  an  equal 
pound-rate  ;  and  after  full  payment  and  discharge  of  the  debts,  that  the  trust 
estate  should  be  conveyed  to  Isaac  Donnithome,  and  so  much  of  the  personal  estate 
as  should  not  have  been  disposed  of  for  the  purposes  aforesaid,  shoiud  be  assigned 
to  the  widow  and  children  of  Nicholas  Donnithome,  according  to  their  respective 
interests  therein,  under  the  statute,  of  distribution  ;  and  that  m  case  all  the  debts 
should  not  be  paid  within  the  space  of  twelve  years,  the  trustees  should  have  power 
^  raise  by  sale  or  mortgage,  so  much  money  as  should  be  necessary  for  the  full 
discluirge  of  the  debts  remaining  unpaid  ;  That  in  consideration  of  the  fund  to  be 
provided  for  payment  of  the  debts,  and  the  additional  security  for  the  discharge 
thereof,  contributed  by  Isaac  Donnithome,  the  creditors  executing  the  deeds  of 
^™8t,  should  release  all  claims  and  demands  on  Nicholas  Donnithome  and  Isaac 
^^nithorne,  and  their  respective  estates," 

The  answer  further  stated,  iha.t1William  Symonds  and  [24]  Th&mas  Griffith 
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having  some  objectione  to  the  proposal,  which  they  afterwards  stated  to  Loveday, 
aud  not  chusing  to  execute  the  trust-deed,  without  the  direction  and  authority 
of  the  persons  interested  in  the  debt,  submitted  the  proposal  and  terms  of  trust, 
together  with  their  objections,  to  Whitmore  and  his  wife,  then  resident  at  Hereford, 
and  they  having  considered  of  the  same,  an  instrument,  or  power  of  attorney,  vu 
prepared  and  signed  by  Whitmore  and  hia  wife,  whereby,  after  reciting  the  indenture 
of  settlement,  and  that  the  trust-money,  after  it  had  been  paid  by  KeyscUl,  w&a 
invested  in  East  India  bills,  payable  in  two  years  after  date,  and  that  the  bills  were 
received  on  account  of  himself,  and  hia  trustees,  by  Nicholas  DonnUhome,  who,  in 
breach  of  his  trust,  converted  the  principal  sum  to  hig  own  use,  and  that  Thomas 
Griffith  and  Vfilliam  Symonds  had  obtained  a  joint  and  several  bond  from  Nicholas 
Donnithome  and  Isaac  Bonnithome,  for  securing  the  debt ;  and  after  reciting 
the  intended  deed  of  trust  for  the  payment  of  the  creditors  of  Nicholas  DonnUhome, 
and  that  J ohn  'Whitraore  and  Joiuinna  his  wife,  and  Loveday^  their  daughter,  were 
the  only  persons  beneficially  interested  in  the  trust-money,  and  that  the  mode 
provided  by  the  deed  of  trust,  appeared  to  them  that  which  was  moat  eligible,  and 
would  best  conduce  to  the  disoluu-ffe  of  the  debts  of  Nicholas  Dmnithome  and 
/sooc  Danni^ome ;  It  was  witnessed  that,  for  the  reason  and  considerations  aiore- 
said,  John  "Whitmore  and  Joha/MUh  his  wife,  and  Loveday,  did  authorize  and  direct 
Thomas  GHffUh  and  "WUliam  Symonds  to  execute  the  indenture  of  release  and 
assignment,  as  creditors  in  respect  of  the  bond,  and  to  receive  the  dividends,  or 
share  of  the  produce  of  the  trust  estates,  according  to  the  stipulations  of  the  in- 
denture, in  satisfaction  of  the  principal  and  interest  due  upon  the  bond,  and  they 
thereby  confirmed  [25]  all  that  Griffith  and  Symonds  should  lawfully  do,  or  cause 
to  be  done,  in  pursuance  of  the  said  authority  and  direction.(l) 

The  answer  then  stated,  that  at  the  time  of  these  tran8-[26]-actionB,  Loveday 
was  on  a  visit  at  Fetcham,  near  London,  and  being  fully  informed  of  the  state  oi 
the  trust-property,  [27]  vrote  a  letter  to  Symonds,  dated  the  19th  of  December 
1796  (vide  3  Swans.  9),  to  which  a  joint  answer  was  sent  by  Symonds  and  Griffith. 
dated  the  24;th  of  the  same  month  {vide  3  Swans.  10)  :  and  that  Symonds  and 
Griffith,  having  drawn  up  certain  observations  to  be  submitted  to  Loveday,  together 
vritn  the  necessary  papers  relating  to  the  transactions,  transmitted  the  same,  with 
the  power  of  attorney,  executed  by  Whitmore  and  hia  wife,  to  Mr.  Hardy  (the 
solicitor  of  Isaac  Harris),  with  a  request  that  he  would  deliver  them  to  Loveday. 
at  the  same  time  with  the  papers  relating  to  the  intended  trust ;  the  observations 
being  to  the  effect  followmg :  "  Mr.  and  Mrs.  Whitmore  being  the  persons  in- 
terested in  the  seven  thousand  nine  hundred  pounds,  it  is  obvious,  that  whatever 
proposal  they  concur  in  accepting,  their  trustees,  Messrs.  Griffith  and  Symonds. 
may  safely  adopt,  but  without  their  consent  (and  particularly  without  Miss  Whil- 
more*s,  to  whom  the  monev  appears  to  belong,  subject  to  her  father  and  mother's 
life  interest),  the  trustees  wul  incur  a  great  risk,  in  acceding  to  any  proposal,  however 
equitable  and  advisable  it  may  be  in  their  own  opinions.  It  has  been  intimated  to 
the  trustees,  by  a  gentleman,  who  professes  to  act  as  the  friend  of  Miss  Whiimore, 
that  they  ought  to  use  every  possible  means  to  get  in  the  money,  without  regard 
to  family  considerations,  and  to  place  it  in  the  funds,  by  which  means  it  would  pro- 
duce more  than  five  pounds  -per  cent.  :  the  tru8-[28]-'*e8  for  their  own  part  think 
such  measures  by  no  means  advisable,  in  the  present  state  of  things,  as  being  likely 
to  produce  great  loss  and  inconvenience,  and  they  would  prefer  the  proposed  trust, 
with  some  alterations,  as  more  likely  to  secure  the  interest  of  the  Whitmore  family ; 
but  it  seems  doubtful,  whether  they  have  any  right  to  think  upon  this  subject. 
If  they  adopt  such  measures  as  that  family  (and  Miss  Whitmore  in  particular)  may 
call  for,  however  ruinous  to  the  interests  of  all  parties,  tJiey  will  stand  acquitted 
as  trustees,  nor  can  they  be  blamed  for  the  consequences,  their  advice  to  the  con- 
trary not  being  followed ;  but  if  they  accept  axL  arrangement,  contrary  to  the 
wishes  of  the  family,  they  may  then  be  considered  as  the  persons  who  gave  credit, 
and  become  liable  personally  to  pay  the  money  and  take  the  security  upon  them- 
selves ;  no  difficulty  will  arise  with  Mr.  and  Mrs.  Whitmore,  and  Miss  Whitmore 
will  do  well  to  consider  that  when  the  £7900  was  paid  up  by  Mr.  Keysall  (purchaser 
of  the  estates  upon  which  it  then  stood  as  a  mortgage),  the  funds  were  at  a  very 
high  price,  and  would  not  have  paid  near  four  per  cent.  ;  it  was  also  then  veiy 
di%ciilt  to  get  a  good  mortgage,  and  if  such  security  could  have  been  obtained. 
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it  would  have  heen  very  unhandsome  to  call  up  l^e  money,  in  a  time  of  such  difficulty 
to  procure  it ;  not  to  mention,  that  a  mortgagor  may  have  found  it  impossible  to 
pay  it  in  ;  many  persons  whose  property  is  invested  upon  mortgages  feel  the  diffi- 
culty of  getting  it  in  to  place  it  in  the  funds,  and  are  obliged  to  submit  to  let  it 
remain  upon  the  present  securities.  Having  premised  these  reasons  for  obtaining 
Mifls  Whtimore's  consent,  Mr.  Hardy  will  see  the  necessity  of  appljang  to  her,  and 
supposing  it  to  be  obtained,  the  trustees  desire  the  following  observations  to  be  made 
upon  the  trust-deed,  submitted  to  their  consideration ;  they  continue  to  think 
the  allowance  of  £800  a-year  too  considerable  in  this  case,  added  to  the  other 
[29]  funds  for  the  support  of  the  Donniihome  family,  and  that  £500  a-year,  divided 
as  they  think  proper,  would  be  enough  to  enable  them,  by  living  together,  and 
acting  with  proper  economy,  to  enjoy  every  comfort  of  life  :  perhaps  it  may  be 
thought  right  to  allow  £300  of  this  to  Mr.  Isacui  Donnithome,  and  the  rest  for  Mrs. 
DonnWiome,  and  in  addition  to  the  portion  of  the  young  ladies ;  they  think  the 
continuance  of  £600  a-year  to  the  executors,  administrators,  and  assies  of  Mr. 
Isaac  Dormithome,  still  more  inadmissible  :  his  death,  it  is  to  be  hoped,  is  an  event 
not  to  be  reckoned  upon,  in  favour  of  the  trust ;  but  should  it  happen,  where  Cfloi 
be  the  good  sense  of  empowering  him  to  leave  £500  a-year  to  whom  he  pleases, 
which  was  intended  only  for  his  personal  support  ?  They  think  the  discretionary 
increase  of  Mr.  /.  Donnithome' s  allowance,  improper  and  unnecessary,  and  that 
more  particularly,  if  he  is  to  have  an  allowance  of  £500  a-year  ;  it  may  be  right  to 
observe,  that  every  increase  of  these  allowances  will  not  only  retard  the  execution 
of  a  veiy  compUcated  trust,  but  in  the  end  be  detrimental  to  himself,  as  every 
shilling  his  trustees  pay  ofi,  will  operate  with  the  power  of  compound  interest  in 
his  favour ;  they  consider  the  specialty  creditors  in  a  worse  situation  than  the 
simple  contract  creditors,  the  trustees  having  a  discretionary  power  to  pay  oiT 
such  of  the  latter  as  they  think  proper,  and  then  they  must  pay  all  the  creators 
pro  rata ;  the  arrangement,  it  was  expected,  would  have  been  to  pay  interest  to 
the  specialty  creditors  first,  and  then  to  the  simple  contract  creditors  ;  it  seems  to 
be  inconvenient  to  compel  the  trustees  to  pay  the  debts  pro  rata  ;  if  the  trust  goes 
on  well,  some  persons  may  have  no  objection  to  wait  for  their  money,  while  others 
may  be  much  distressed  for  want  of  it ;  perhaps  there  should  be  a  power  to  the 
trustees  to  give  a  preference  to  the  specialty  creditors,  with  consent  at  least  of  a 
meeting  of  those  creditors :  the  power  of  two  [30]  of  the  trustees  to  act  without 
the  third,  seems  improper,  unless  it  be  restricted  to  the  case  of  one  of  them  being 
absent  more  than  a  certain  time  from  London  :  in  case  of  a  difference  of  opinion 
between  them,  the  one  who  dissents  may  be  right,  and  a  meeting  of  specialty 
creditors  should  be  called  to  turn  the  scale.  If  Miss  yfhilmore  should,  however, 
approve  of  the  deed  in  its  present  form,  and  should  disapprove  of  the  observations 
of  her  trustees,  they  will  again  consult  Mr.  and  Mrs.  Whitmore,  and  the  family 
being  unanimous,  the  trustees  will  be  satisfied  with  having  given  their  opinion, 
leaving  it  to  the  parties  interested  to  determine  for  themselves. 

The  answer  further  stated  that  Mr.  Hardy,  accompanied  by  Viilliam  Curtis 
(now  Sir  "William  Curtis,  Bart.),  one  of  the  trustees  named  in  the  indenture  of 
assignment,  about  the  11th  of  February  1797,  called  upon  Loveday  at  Fetcham, 
and  fully  explained  to  her  the  embarrassment  of  Isaac  Harris's  affairs,  and  the 
arrangement  which  had  been  formed  for  vestine  his  property  in  trustees,  to  be 
applied  in  payment  of  bis  debts,  together  with  Uie  nature  and  particular  of  the 
trust  created  for  that  purpose  ;  ana  that  they,  at  the  same  time,  produced  to  her 
the  writing  containing  the  observations,  together  with  a  draft  of  the  trust-deed, 
which  they  fully  explained,  and  offered  to  give  her  any  further  information  which 
she  might  desire  :  and  they  also  produced  to  her  the  power  of  attorney  signed  by 
father  and  mother  ;  and  she,  having  fully  considered  the  several  papers,  and  appear- 
ing perfectly  to  understand  the  nature  of  the  trust,  expressed  herself  to  be  entirely 
satisfied  therewith,  and  on  the  following  day  executed  the  power  of  attorney  in 
the  presence  of  Curtis  and  Hardy,  to  whom  she  delivered  the  same ;  and,  in  the 
course  of  two  or  three  days  after,  wrote  to  William  Sy-{31i-^onds  the  following 
letter,  dated  the  14th  of  February  1797. 

"  In  consequence  of  your  last  letter,  I  have  long  been  expecting  to  hear  from 
Mr.  Hardy ;  on  Saturday  he  and  Mr.  Curtis  came  to  Fetcham,  and  brought  with 
them  the  paper  already  signed  by  my  father  and  mother :  it  has  my  entire  approba- 
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tion,  and  I  have  added  my  nune  to  it.  With  regard  to  your  observatioii  on  the 
proposed  allowance  of  my  cousin  and  aunt,  I  cannot  quite  agree  vith  you :  my 
cousin's  case  is  certainly  a  very  bad  one,  and  I  think,  considering  the  great  sacrifice 
he  makes,  of  what  he  might  have  reserved  entirely  to  himself,  £500  is  not  much 
more  than  what  he  might  reasonably  expect : — it  is  most  probable  the  family  may 
be  separated  in  a  very  few  years,  and  my  aunt,  I  think,  ought  not  to  have  less  than 
£300  which  is  mentioned  by  Mr.  Hardy.  I  think  the  regular  increase  of  Isaac'i 
income  by  no  means  necessary,  unless  he  were  to  marry,  and  then  it  will  be  with 
the  consent  of  his  friends,  as  the  debts  decrease,  to  make  an  addition  to  his  income, 
if  he  should  wish  it.  Were  he  deprived  of  the  power  of  disposing  of  the  £500  in 
case  of  his  death,  it  would  be  an  insuperable  bar  to  his  marrying.  To  a  wife  or 
children  I  think  it  should  foe  continued,  but  if  he  should  die  unmarried,  with  bim 
it  should  cease :  I  have  said  as  much  to  Mr.  Hardy ;  and  I  trust,  upon  further  eon- 
sideration,  you  will  have  the  same  opinion.  I  shaU  ^ways  be  happy  in  assenting 
to  wha(  you  a.nd  Mr.  Griffith  propose,  to  whom  I  beg  my  complimesits  and  renwets. 

"  PS.  I  have  taken  the  liberty  of  inclosing  a  few  lines,  which  I  shall  be  obliged 
to  you  to  convey  to  him." 

The  answer  further  stated,  that,  in  pursuance  of  the  authority  contained  in 
the  power  of  attorney,  and  after  [32]  having  received  the  last-mentioned  letter. 
Symonds  and  Griffith,  as  creditors  by  virtue  of  the  bond,  duly  executed  the  trust- 
deed. 

That  deed,  dated  the  2i8t  of  March,  one  thousand  seven  hundred  and  ninety- 
seven,  between  Isaac  Donnithome,  ■  described  as  the  eldest  son  and  heir  at  law  ot 
Nicholas  Donnithome,  and  also  a  devisee  and  legatee  named  in  the  will  of  the 
Reverend  Isaac  Donnithome,  and  administrator  of  the  effects  of  Nicholas  Donni- 
thorne,  of  the  first  part ;  the  Honourable  Richard  WalpUe,  WiUiam  Curtis.,  and 
Thomas  Wood,  three  of  the  principal  creditors  of  Nuholas  Donniihome,  Biieh^rd 
Walpole,  and  William  Curtis,  beine  also  creditors  of  Isaac  Donnithome,  as  well 
as  trustees  nominated  on  the  part  of  their  other  creditors  for  the  purposes  therein- 
after mentioned,  of  the  second  part ;  and  the  several  other  persons  who.  by  them- 
selves or  their  respective  partners,  agents,  or  attomies  lawfully  authorised,  had 
sealed  and  delivered  the  deed,  or  a  duplicate  thereof,  also  creditors  either  of 
Nicholas  Donnithome  &nd  .  Isaac  Donnithome  jointly,  or  one  of  them  separately, 
of  the  third  part ;  after  reciting  various  leases,  and  letters  patent  from  the  crown, 
by  way  of  demise  of  divers  stamping  mills,  tolls  of  tin,  and  other  hereditaments  in 
Comteall,  London,  and  elsewhere  ;  and  a  devise  of  certain  estates  by  Isaac  Donni- 
thome, the  grandfather,  to  Nicholas  Donnithome  for  life,  subject  to  certain  legacies, 
with  remainder  to  Isaac  Donnithome  in  fee,  and  the  descent  of  certain  other  estates 
on  Isaac  Donnithome,  as  heir  to  his  father  Nicholas  Donnithome  ;  and  that 
Nicholas  Donnithome  had  been  engaged  in  certain  tin  mines,  and  had  become 
indebted  to  various  persons ;  and  that  the  immediate  sale  and  disposition  of  the 
real  and  personal  estate  of  Nicholas  Donnithome  would,  as  to  the  greater  P*rt. 
from  its  nature,  be  iit{33]-tended  with  a  considerable  loss  whereas  by  working, 
and  continuing  it,  an  ample  fund  would  be  provided  for  the  discharge  of  those 
debts  by  instalments,  without  occasioning  such  injury  to  the  property  as  would 
result  from  an  immediate  sale,  and  therefore  Isaac  Donnithome  lately  submitted 
a  proposal  to  the  creditors  of  himself  and  his  late  father,  to  the  effect  expressed  in 
the  proposals,  and  in  the  declaration  of  the  trusts  of  the  deed  ;  witnessed,  thai 
Isaac  Donnithome  conveyed  freehold  and  leasehold  estates  specified,  and  certain 
tin-mines,  farming  stock,  and  chattels,  and  all  his  other  chattels,  as  administrator 
of  his  father,  to  Walpole,  Curtis,  and  Wooil,  and  their  heirs,  &c.,  upon  trust,  to 
sell  part  of  the  premises,  except  certain  tin-mines,  which  they  were  to  carry  on. 
and  pay.  first,  certain  mortgages, .  and  the  legatees  of  Isaac  Donnithome  the  grand- 
father, and  such  debts  as  from  their  nature  required  immediate  payment ;  thai 
£500  p^r  annum  to  Isaac  Donnithome  during  his  life,  and  other  annual  sums  t« 
different  members  of  the  family  ;  next,  keep  down  the  interest  of  the  specialtr 
debts  ;  and  afterwards  satisfy  all  specialty  and  simple  contract  debts  ;  and  convey 
the  surplus  to  Isaac  Donnithome,  or  his  representatives. 

The  deed  contained  a  clause,  that  in  pursuance  of  the  agreement  of  the  parties  of 
the  second  and  third  parts,  and  in  consideration  of  the  provision  thereby  made  for 
the  discbarge  nf  the  several  debt«,  and  of  the  covenants  and  agreements  on  the  part  of 


Digitized  by  Google 


8SWAV8.S1 


WALKER  V.  STMONDS 


763 


Issae  Donnithome,  the  trustees,  and  all  other  the  creditors  ot  Niehclm  Donnithome 
and  Isaac  Dmnithome,  for  themBeWes  severolly  and  repectively,  and  for  their  several 
and  respective  executors,  accepted  of  the  deed  of  conveyance  and  assignment  in  full 
satisfaction  of  all  the  debts,  and  sums  [34]  of  money  set  opposite  to  their  respective  signa- 
tures, and  all  other  claims  and  demands  whatsoever,  on  Nicholas  Donnithome  and 
Isaac  Donnilhorne,  jointly  or  separately,  in  respect  of  their  joint  trade,  and  all  actions, 
&c.;  and  they  severally  and  respectively  released,  and  discharged  Isaac  Donnithome^ 
his  heirs,  &c.,  from  all  the  debts,  set  opposite  to  their  respective  signatures,  and  from 
all  other  debts,  sums  of  money,  claims  and  demands  whatsoever,  then  due  to  them, 
or  any  of  them,  &c.,  and  from  all  actions  and  suits,  which  the  creditors  might  have 
against  Nicholas  Donnithome's  estate,  or  Isaac  Donnithome^  or  either  of  them, 
&c.;  provided  that  the  release,  or  any  other  clause  therein  contained,  should  not  ex- 
tend, or  be  deemed  to  extend,  to  release,  discharge,  or  in  any  degree  affect,  any  debt 
then  due  to  any  of  the  creditors  separately  irom  Nicholas  Donnithome  or  his  estate, 
or  Isaac  Donnithome,  in  conjunction  with  any  other  person  or  persons  ;^  but  that 
every  such  debt  should,  as  against  such  other  persons,  be  and  remain  subsisting  and 
unreleased. 

The  answer  then  stated,  that  by  that  deed,  executed  by  the  direction  and  under 
the  authority  of  Loveday  Walker,  Symonds  and  Griffith  relinquished  all  claim  in 
respect  of  the  bond,  as  a  separate  debt  of  Isaac  Harris,  who  was  then  perfectly 
solvent,  and  capable  in  time  of  paying  the  debt,  and  whose  responsibility  had  since 
been  greatly  increased  by  a  considerable  real  and  personal  property,  acquired  by  him, 
ia  right  of  his  wife,  in  consequence  of  which  he  assumed  the  name  of  Harris ;  that 
they  believed  the  executing  the  deed  was,  imder  all  the  circumstances,  the  most  advise- 
able  measure  for  the  creditors  of  Nichda^  Donnithome  and  Isaac  Harris,  and  the  best 
calculated  for  obtaining  payment  of  their  debts ;  and  that  t^e  fund  provided  by  that 
arrange-[35}-ment  for  the  satisfaction  of  the  debts  was  a  solvent  fund,  and  would 
ultimately  be  sufficient  for  that  purpose  ;  but  they  insisted  that  Symonds,  and  the 
estate  of  Griffith,  ought  not  to  be  made  responsible,  in  case  of  a  deficiency  of  the  fund  ; 
although  they  would  be  perfectly  ready  to  submit  to  such  responsibility,  in  case  they 
could  be  put  in  possession  of  the  personal  security  of  Isaac  Harris,  relincjuished  by 
them  under  the  authority  of  Loveday  Walker.    The  Defendant  submitted  that 
the  sum  of  £7900  after  it  was  received  from  the  trustees,  was  duly  invested  on  real 
security,  by  being  lent  on  mortgage  as  aforesaid,  and  that  the  receipt  for  the  sum 
paid  by  Keysall  was  signed  by  Nicholas  Donnithome,  Thomas  Griffith,  and  William 
iSymonds  (deceased),  but  the  money  was  received  by  Nicholas  Donniihome  only ; 
and  they  denied  that  they  and  Thomas  Griffith  (deceased)  ever  consented,  or  agreed 
to  lend  the  sum  to  Nicholas  Donnithome ,  except  on  real  security),  or  that  they  (except 
as  aforesaid),  permitted  him  to  retain  it  by  way  of  loan.  Upon  personal  security  ;  and 
they  stated,  tnat  Nicholas  Donnithor'ne  received  it  from  Mr.  Keysall,  and  also  the 
produce  of  the  East  India  bills,  voluntarily  and  without  direction  or  authority,  from 
Vtilliam  Symonds  (deceased),  or  Thomas  Griffith,  who  were,  during  the  whole  of 
the  transactions,  resident  at  Hereford  ;  and  after  the  trust-money  was  received  by 
the  piiyment  of  the  East  India  bill,  Thomas  Griffith  and  William  Symonds  (deceased) 
used  their  utmost  endeavours  and  made  the  most  urgent  application  to  Nicholas 
Donnithome,  during  his  life-time,  and  after  his  death  to  Isaac  Harris,  at  first  to 
procure  the  trust-money  to  be  invested  in  government  security,  and  afterwards  to 
obtain  a  mortgage  upon  the  Cornish  estate  ;  and  they  persevered  in  such  endeav- 
ouni  until  they  were  authorised  by  Loveday  Walker  and  her  father  and  mother, 
to  execute  the  tru8t-[36]-deed  ;  that  if  she  was,  at  the  time  when  she  attained  the  age 
of  21  years,  imorant  of  the  settlement  made  by  her  grandfather,  or  of  the  trust- 
money  secured  thereby,  and  her  interest  therein,  and  the  various  particulars  relating 
thereto,  which  they  did  not  admit,  she  did  not  long  continue  in  ignorance  thereof  ; 
and  they  denied  that  Wm.  Symonds  (deceased)  or  Thomas  Griffith,  did  in  any  manner 
conceal  or  withhold  the  settlement  from  her  knowledge,  or  keep  her  in  ignorance 
thereof;  or  that  she  was  under  any  difficulty  in  obtaining  information  respecting 
it ;  but  they  said  that,  on  the  contrary,  they  were  at  all  times  desirous  of  giving  her 
every  information  in  their  power,  and  of  answering,  in  the  most  unequivocal  and 
satisfactory  manner,  every  mquiry  made  by  her  relative  to  the  same ;  and  William 
Symonds  (deceased)  did  in  part  answer  all  such  inquiries,  and  explain  to  her  the  nature 
and  valuation  of  the  t  rust-property,  when  called  upon  by  her,  or  on  her  behalf  for  that 
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puipjse ;  and  neither  be,  nor  Thomas  Griffith,  ever  gave  her  any  reason  to  belief,  that 
her  interest  in  the  trust-money  was  derived  under  the  will. 

William  Sfmonds^  since  deceased,  admitted  that  Loveday  WajUtxr,  some  time  in 
January  1796,  sent  to  him  the  letter,  in  the  bill  mentioned  ;  but  he  not  haTmg  the 
possession  of  the  will  of  her  grandfather,  or  any  knowledge  of  the  particulars  thereof, 
and  having  no  concern  in  the  trusts  thereby  created,  did  not  return  any  answer  to 
such  letter,  and  at  the  time  of  receiving  it,  he  had  no  reason  to  believe,  and  did  not 
believe  that  it  had  any  reference  to  the  property  of  which  he  was  a  trustee  ;  he 
admitted  that,  after  receiving  the  letter,  he  was  applied  to  by  Adam  John  Waii»r. 
who  desired,  on  behalf  of  Loveday,  to  examine  the  settlement  or  trust-deed  ;  and 
that  the  Defendant  informed  WcUker,  that  he  had  [37]  oot  then  the  deed,  or  any 
copy  in  his  possession,  but  that  it  was  in  the  possession  of  Thomas  Griffith,  to  whom 
he  referred  Walker ;  that,  shortly  afterwards,  Walker  repeated  his  i4)plication  to 
the  Defendant,  who,  having  in  the  mean  time  procured  the  settlement  nom  Griffith. 
produced  it  to  Walker,  who  carefully  examined  it,  and  either  took  extracts,  or  the 
Defendant  took  extracts  therefrom,  as  he  desired,  and  delivered  them  to  him,  and 
he  wag  at  liberty  to  take  a  copy  of  the  deed,  or  the  Defendant  would  willingly  have 
furnished  him  with  a  copy  in  case  he  had  desired  it ;  but  he  appeared  to  be  perfectly 
satisfied  with  the  extracts,  and  with  the  information  which  he  then  receivra. 

The  Defendant  did  not  recollect,  whether  he  then  informed  Walker  of  the  situa- 
tion of  the  trust-property,  or  in  whose  hands  it  then  was,  and  under  what  circum- 
stances, and  upon  what  security,  or  whether  or  not  any  im^uiry  was  then  made  on 
that  subject ;  but  he  never  declined,  or  refused,  to  give  such  mformation,  and  would 
have  willingly  furnished  it  in  case  any  inquiry  had  been  made  on  the  subject ;  and 
he  denied  that  any  application  was  ever  made  to  him,  by,  or  on  the  behalf,  of  Loveday 
Walker,  for  a  sight  or  perusal  of  the  settlement,  or  for  any  information  respectinf  it, 
except  as  aforesaid ;  and  he  denied  that  he  ever  informed  her,  or  any  person  on  her 
behalf,  that  the  deed  or  settlement  was  in  the  custody  or  power  of  Nicholas  Donni- 
thome  ;  and  he  believed  that  he,  in  consequence  of  the  first  application  made  to  him 
on  her  behalf,  furnished  Adam  John  Walker  with  a  copy  of  the  settlement ;  and 
that  Loveday  must  have  been  perfectly  acquainted  with  the  situation  of  the  trust- 
property,  long  before  she  wrote  the  letter  of  the  19th  of  December  1796 ;  that,  in 
case  Loveday  had  persisted  in  her  intention  of  calling  in  the  sum  of  £8000,  and  had 
re-[38]-quested  the  Defendant  and  Thomas  Griffith  so  to  do,  they  would  by  no  means 
have  executed  the  trust-deed,  but  would  immediately  have  instituted  some  legal 
proceedings  against  Isaac  Harris,  to  enforce  the  payment  of  the  bond. 

The  Defendant,  W.  Symonds,  since  deceased,  further  said,  that  in  case  Curfu 
and  Hardy  made  any  representations  or  assurances,  of  the  nature  alluded  to  in  the 
bill,  which  he  did  not  admit,  they  must  have  been  understood  as  making  them,  in 
their  individual  characters,  and  not  as  authorised  by  Thonuis  Griffith,  and  the 
Defendant,  or  as  speaking  their  sentiments  ;  and  that,  Curtis  and  Hardy  were  not 
authorised  to  act,  and  did  not  appear  in  the  transactions  as  agents  of  the  Defendant 
and  Thomas  Griffith,  except  in  delivering  to  Loveday  the  writing,  containing  their 
joint  observations  on  the  intended  trust. 

The  Defendants  denied,  that  Loveday  Walker  was,  at  the  time  when  she  signed 
the  instrument,  incompetent  to  form  a  correct  judgment  of  the  nature  and  effect 
of  the  arrangement,  or  of  the  propriety  of  the  act,  or,  that  her  consent  or  approbatiim 
and  signature  were  obtained  by  surprise,  circumvention,  and  contrivance,  or  under 
false,  or  improper  representations,  inasmuch  as  she  was,  at  the  time,  well  acquainted 
with  the  situation  of  the  property,  and  appeared,  by  her  letter  of  the  14th  of  Febrmary 
1797,  to  have  been  well  acquainted  with  the  nature  of  the  intended  arrangement, 
and  to  have  fully  considered,  and  deliberately  approved  it.  The  Defendants  denied, 
that  the  Defendant,  WiUiam  SymoTids,  deceased,  and  Thomas  Griffiths  had  any 
design  in  the  transaction  of  obtaining  her  signature  to  the  instrument  as  a  means 
of  protecting  themselves  from  the  [39]  consequence  of  any  breach  of  trust,  or  that 
they  considered  themselves  as  having  been  guilty  of  any  breach  of  trust,  or  in  danger 
of  being  made  responsible,  in  consequence  of  the  trust-money  having  remained  in 
the  hands  of  Nicholas  Donnithorne.  They  stated,  that  Loveday  Walker  did  not 
conununicate  to  Thomas  Griffith,  and  William  SyWionds,  deceased,  her  change  oi 
opinion  as  to  the  propriety  of  acceding  to  the  proposed  arrangement,  nor  had  ther 
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any  knowledge  or  suspicion  thereof  at  the  time  vhen  they  ezeouted  the  trust-deed, 
or  until  a  considerable  time  afterwards. 

By  their  answer  to  the  amended  bill,  William  Symonds,  since  deceased,  and  John 
LiUy  stated,  that  thev  believed  that  the  interest  of  all  parties  concerned  in  the  trust- 
ftina  was  best  consulted,  under  the  circudistances  of  the  times,  by  investing  the 
money  in  East  India  bills,  until  an  eligible  landed  security  could  be  procured  for 
it ;  that,  at  the  time  when  the  trust-money  was  so  invested  by  Nicholas  Donnithome, 
no  landed  security  could  be  procured,  and,  by  reason  of  the  very  high  price  of  the 
public  funds,  there  was  a  considerable  danger,  in  case  of  a  fall  in  the  price  (which 
in  fact  took  place  within  a  very  few  years  atterwards),  that  the  capital  of  the  trust- 
money  might  be  greatly  diminished. 

The  Defendant,  Isaac  Harris,  by  his  answer  insisted  on  the  benefit  of  the  trust- 
deed,  and  that,  under  the  circumstances,  Loveday  Walker  was  not  to  be  considered 
as  a  creditor  on  the  personal  estate  of  Nicholas  Donnithome,  nor  entitled  to  any 
account  of  it,  and  that  Harris  was  not  in  any  manner  liable  out  of  or  in  respect  of 
the  personal  estate  of  Nicholas  Donnithome  to  make  good  the  trust-monies. 

[40]  "^he  cause  having  been  heard  before  the  Master  of  the  Bolls,  on  the  4th,  5th, 
and  6th  of  May  1807,  the  following  judgment  was  given  : 

The  Master  of  the  Bolls  [Sir  Thomas  Plumer].  (From  a  note  read  on  the  argu- 
ment of  the  exceptions  to  the  Master's  report.) 

The  bill  prays  that  the  signature  of  the  PlaintifE  Loveday  to  the  power  of  attorney, 
may  be  dec^red  to  have  been  fraudulently  obtained  and  void  :  this  is  introductoir 
to  the  rest  of  the  relief  prayed  ;  the  former  must  be  made  out  to  entitle  the  PlaintiSs 
to  the  latter.  The  foundation  of  the  Plainti£E*B  case  is,  that  her  consent  was  im- 
properly obtained.  The  objection  is,  that  it  would  be  impossible  to  replace  the 
parties  in  the  situation  in  which  they  were  when  the  deed  was  executed ;  it  would 
not,  however,  therefore  follow,  if  the  signature  to  the  power  of  attorney  had  been 
fraudulently  obtained,  that  it  should  not  be  declared  void.  It  is  true,  that  the 
parties  would  have  had  a  very  di£Ferent  judgment  to  exercise  rrapecting  Mr.  Nicholas 
Donnithome  from  that  which  they  would  have  now  to  exercise  ;  they  might  have 
assented  to  some  deed ;  they  probably  would  not  have  assented  to  such  a  deed  as 
has  been  executed  ;  and  though  this  does  not  preclude  the  Plaintifis  from  all  relief, 
it  throws  the  onus  very  strongly  on  them,  to  shew  that  the  trustees  were  entirely 
blameable,  and  that  there  was  an  improper  practice  in  obtaining  the  deed. 

The  questions  are  first,  whether  the  trustees  practised  any  imposition  on  her  t 
second,  whether  they  withheld  from  her  any  facts  which  it  was  essential  she  should 
have  known  1 

It  ia  hardly  alleged  that  any  imposition  was  actually  [41]  practised  on  her.  The 
trustees  were  at  a  distance,  the  observations  transmitted  by  them  held  out  mere 
inducements,  but  not  so  as  improperly  to  influence  her  judgment. 

2dly,  Information  is  said  to  have  been  withheld  from  her.  Did  they  withhold 
any  information  she  desired  to  have,  or  refuse  to  communicate  what  she  required  ? 

It  is  said  that,  in  January  1796,  she  desired  to  be  informed  of  the  contents  of 
her  grandfather's  will,  and  that  she  did  not  receive  that  information.  The  trustee 
says  he  did  not  understand  that  she  meant  what  respected  the  trust.  If  she  had 
been  ignorant  of  the  contents  of  the  deed  of  trust  under  which  she  was  entitled 
«hen  she  executed  the  power  of  attorney,  it  might  have  been  material ;  but  the 
power  of  attorney  recites  the  deed  of  trust.  There  is  no  other  instance  of  her  requir- 
ing information  that  she  did  not  receive. 

It  comes  therefore  merely  to  a  question,  whether  the  trustees  ought  spontane- 
ously to  have  put  her  in  posseasion  of  information  which  she  had  not  respecting 
the  trust ) — What  are  the  transactions  ?  The  money  had  been  properly  laid  out ; 
it  had  been  paid  in  without  any  act  of  the  trustees  ;  the  trustees  did  no  act  to  call 
in  the  money  or  change  its  situation  ;  they  were  obliged  to  receive  it ;  so  far  they 
were  blameless.  It  came  to  Donnithorne's  hands,  and  the  trustees  were  not  to  blame 
in  letting  it  come  to  his  hands  ;  but  they  might  have  afterwards  made  themselves 
responsible,  by  merely  not  doing  what  was  incumbent  on  them ;  by  permitting 
the  money  to  remain  a  considerable  time  in  the  hands  of  their  co-trustee,  they 
might,  without  any  positive  act  on  their  part,  have  made  themselves  liable ;  that 
will  depend  on  the  degree  and  extent  of  their  laches  in  sufiFering  the  [42]  money 
to  remain  in  the  hands  of  the  trustee.   Brice  v«  SUdees  (11  Ves.  319)  proceeds  upon 
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the  doctrine  that  a  trustee  may  become  liable  by  knowing  that  his  co-trustee  had 
the  money,  and  leaving  it  there.  They  being  authorized  to  put  the  money  out 
on  mortgage,  it  would  be  rather  hard  to  say  that  they  were  guilty  of  laches  by  giring 
Donnithome  a  little  time  to  find  a  mortgage,  takinz  his  bond  in  the  mean  timt 
What  passed  in  the  interval  between  to  the  death  cJ  Donnithome,  does  not  at  aQ 
appear.  If  it  were  necessary  to  decide  the  point,  an  inquiry  before  the  Master 
must  be  directed.  In  December  1795,  the  money  came  again  into  Donnithorne't 
hands,  and  the  trustees  being  informed  by  Mrs.  Whitmoret  apply  by  letter  to  baTe 
it  invested  :  it  appears  that  Miss  Whiimare  then,  and  not  before, 'knew  what  the 
trust-property  was.  It  does  not  appear  that  she  knew  any  thing  of  the  proposed 
arrangement,  but  on  the  19th  December,  she  writes  to  say,  that  the  money  then  in 
Donnithome's  hands  ought  to  be  laid  out  in  government  security.  She  knew  it 
was  in  his  hands,  that  it  was  not  properly  there,  and  that  she  had  a  right  to  hare 
it  laid  out  on  government  security.  When  the  proposal  of  Mr.  Donnithome  was 
communicated  to  her,  she  proceeded  to  consider  it,  with  this  knowledge  of  the 
trustees  having  before  left  it  where  it  ought  not  to  be.  The  power  of  attorney 
recited,  that  Donnithome  had  been  guihj  of  a  breach  of  trust.  It  recited  too,  that 
which  was  not  true,  namely,  that  all  the  trustees  had  received  the  moaey  ;  they 
had  no  intention  therefore  to  gloss  over  the  transaction.  It  does  not  appear  that 
she  had  a  claim  against  the  suiviving  trustees,  or  that  they  were  liable  for  a  breoeh 
of  trust.  Without  any  direct  communicalaon  from  the  trustees,  she  is  left  with  this 
knowledge  to  exercise  her  own  discretion.  The  persons  who  oommu-[43]-n>cated 
with  her  are  fair  and  honourable  men  :  she  saw  the  observations  of  the  trustees, 
and  it  appears  that  she  fully  understood  the  transactions :  this  appears  clearly 
from  her  letter  of  16th  F^truary,  three  days  after  he  had  executed  the  power  « 
attorn  CT. 

If  the  trustees  had  known  that  they  were  personally  answerable  to  the  Plaintiff 
Loveday,  I  should  have  said  that  they  ought  to  have  communicated  their  knowledge 
to  her,  but  it  does  not  appear  that  they  had  the  least  suspicion  that  they  could  be 
personally  answerable.  Mr.  Hardy  in  his  letter  to  them,  does  not  represent  them 
to  be  in  any  danger  ;  he  condders  them  by  Mr.  DonniOiome*s  bond,  as  beings  per- 
fectly secure ;  but  they  declined  acceding  to  the  proposal  without  the  approba- 
tion of  the  Whitmores,  and  thought  they  would  be  mcurring  a  risk  by  not  having 
that  approbation.  If  the  Plaintiff  Loveday  had  been  advised  as  to  what  her  situa- 
tion really  was,  she  must  have  been  told  that  it  was  very  doubtful  whether  the 
trustees  were  personally  answerable ;  and  I  have  no  reason  to  presume  that,  if 
she  had  been  so  advised,  she  would  have  resorted  to  the  trustees,  woich  would  have 
made  it  necessary  for  them  to  enforce  all  the  remedies  thff^  had  against  NichoUu 
Donnithome. 

I  should  have  required  a  very  strong  case  against  the  trustees,  when  I  cannot 
place  them  again  in  the  situation  in  which  they  would  have  been  if  she  had  refused 
her  consent.  It  is  not  immaterial  in  such  a  case,  that  after  the  trust-deed  she  receives 
the  interest  under  the  deed  from  the  trustees  of  Donnithome.  The  acting  under 
the  d^,  brings  her  assent  to  the  deed,  down  to  the  time  of  her  marriage.  In 
Brice  and  Stokes,  the  party  was  held  to  have  precluded  himself  from  relief,  because 
[44]  he  had  received  interest  from  one  of  the  trustees.  There  is  no  difierence  be- 
tween the  receipt  of  interest  from  Brice,  and  the  Plaintiff's  receipt  <^  her  aHowance 
out  of  the  trust-fund.    Trajford  v.  Boehm  (3  Atk.  444). 

The  receiving  interest  under  the  arrangement  which  proceeded  on  the  breach 
of  trust,  and  was  the  only  compensation  to  be  received  for  it,  is  at  least  as  strong 
as  receiving  interest  from  one  of  the  trustees.   Smith  v.  French  (2  Atk.  243). 

Can  I  say  under  all  these  drcumstances  that  her  consent  was  fraudulently 
obtained  1 

Bill  dismissed  without  costs,  as  to  all  the  Defendants,  except  Johanna  Whitwtan, 
whose  costs  were  to  be  paid  by  the  Plaintifb. 

The  cause  was  heard  before  the  Lord  Chancellor  on  the  17th,  18th,  19th,  and 
25th  of  June  1811,  Isaac  Harris,  and  Johanna  Wkilmore,  not  appearing;  and 
on  the  24th  of  August  1812,  his  Lordship  pronounced  the  following  decree  : — 

That  the  order  of  dismission  made  on  the  hearing  of  the  cause  be  reversed,  and 
that  it  be  referred  to  Mr.  Thomson,  one,  &c.,  to  inquire  and  report  in  whose  hands 
the^trust-money,  mentioned  in  the  pleaidings,  had  been  since  the  year  1782 ;  and 
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vhen  the  Bame  should  appear  to  have  been  placed  out  upon  any  security  or  securities 
to  report  on  That  security  or  securities  the  same  was  [46]  placed  out ;  and  it  was 
ordered,  that  the  Master  should  state  specially  and  particularly  the  nature  of  such 
security  or  securities,  when  the  same  were  not  govemmmt  or  real  securities, 
and  also  report  in  whose  custody,  possession,  order,  or  disposal,  the  instruments 
of  security  were  from  time  to  time  ;  and  that  the  Mfister  should  also  inquire  and 
report  what  were  the  acts  of  each  of  the  trustees  respectively,  as  to  the  receipt  and 
placing  out  of  the  trust-money  from  time  to  time,  and  the  possession  of  the  securities 
for  the  same ;  and  it  was  ordered  that  such  inquiry  should  be  made,  not  only  as 
to  the  acts  of  the  trustees  respectively,  but  as  to  the  consent,  permission,  or  privity, 
of  each  of  the  trustees  respectively,  to  any  act  of  the  others,  or  other  of  them  ;  and 
that  the  Master  should  inquire  and  report  whether  the  trust-money  was  at  any  time, 
and  for  what  time,  in  the  hands  of  any  of  the  trustees  without  security,  and  whether 
the  same  was  so  with  the  consent,  privity,  or  permission  of  the  others,  or  other 
of  them ;  and  in  case,  upon  such  inquiries,  it  should  appear  to  the  Master,  that  the 
Defendant,  William  Symonds^  deceased,  or  Thomas  Griffitk,  by  any  act,  neglect, 
or  default,  oonunitted  any  breach  of  trust,  in  respect  of  which  they,  or  either  of 
them,  were  or  was  answerable,  pei^onally,  for  the  trust-money,  or  any  part  thereof, 
that  the  Master  should  state  in  what  such  breach  of  trust  took  place  ;  and  it  was 
ordered  that  the  Master  should  inquire  and  report  whether  the  Plaintif!  Loveday, 
previous  to  her  executing  the  power  of  attorney  in  the  pleadings  mentioned,  had 
any  knowledge  or  notice,  that,  by  reason  of  such  breach  of  trust,  they,  or  either 
of  them,  were  or  was  so  answerable  ;  and  it  was  ordered  that  the  Master  should 
state  all  special  circumstances  ;  and  for  the  better  discovery  of  the  matters,  the 
parties  were  to  be  examined  upon  interrogatori^,  &c.,  and  his  Lordship  reserved 
the  consideration  of  costs,  and  of  all  [46]  further  directions,  until  after  the  Master 
should  hare  made  his  report ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply 
to  the  Court  as  they  should  be  advised.   Reg.  Lib.  B.  1811,  fol.  1211. 

The  master's  report  certified,  that  in  June  1772,  John  Whitmore,  the  father 
of  Loveday  Walker,  intermarried  with  Johanna^  daughter  of  Isaac  Donnithorne, 
upon  which  marriage  Isaac  Donnithome  paid  to  John  Whitmore  £6000  as  the 
marriage  portion  of  Johanna,  in  consideration  whereof,  John  Whitmore  agreed 
to  make  an  adequate  settlement  on  her  and  her  issue ;  and,  as  a  security  for  effecting 
it,  executed  a  bond  to  Isaac  Donnithome  for  re-payment  of  the  sum  of  £6000,  with 
interest;  that,  on  the  17th  of  January  1780,  no  settlement  having  been  made 
pursuant  to  the  agreement,  Isaac  Donnithome,  by  indenture  of  that  date,  assigned 
the  bond,  and  £7900  (the  principal  and  interest  due  thereon)  to Nieh<das  Donnithome, 
Thomas  Griffith,  and  WUliam  Symonds  (all  since  deceased),  upon  trust  that  tJiey 
should  call  in  the  money  due  upon  the  bond,  and  place  it  out  upon  a  mortgage  or 
mortgages  of  freehold  lands,  or  upon  government  or  other  securities,  in  the  names 
of  themselves,  their  executors,  &c.,  and  pay  the  interest  and  produce  to  or  to  the 
use  of  John  Whitmore  and  Johanna  his  wife,  and  their  children,  for  their  main- 
tenance and  education,  in  such  shares  and  proportions  as  the  trustees  should  think 
fit,  and  after  the  death  of  John  Whitmore,  and  Johanna  his  wife,  upon  further 
trust,  to  pay  the  £7900  to  and  among  their  children,  if  more  than  one,  and  if  but 
one,  then  to  such  only  child,  on  his  or  her  attaining  the  age  of  twenty-one  years, 
or  day  of  marriage  ;  and  in  the  indenture  was  contained  a  proviso,  that  the  trustees 
should  be  answerable  for  their  own  acts  and  defaults  only,  and  that  they  should 
not  be  accountable  for  any  loss  or  miscarriage,  [47]  by  any  security  or  securities  of 
the  trust-money,  in  case  the  same  happened  without  their  wilful  neglect  or  default, 
and  that  they  should  not  be  accountable  for  any  more  money  than  what  should 
be  actually  received  by  them  or  their  order  respectively  :  that  in  1783  the  £7900 
were  paid  by  John  Whitmore^  in  discbarge  of  the  bond,  and  invested  by,  and  in  the 
joint  names  of  Nicholas  Donnithome,  Thomas  Griffith,  and  WUliam  Symonds, 
deceased,  as  trustees  under  the  indenture  of  settlement,  on  a  mortgage  of  a  real 
estate  in  the  county  of  Hereford,  and  the  trustees  received  the  interest  of  such  mortgage 
as  it  became  due,  and  paid  one-fourth  part  thereof  to  John  Whitmore, ''and  the  re- 
maining three-fourth  parts  to  J ohanna  Whitmore  (who  lived  apart  from  her  husband) 
for  the  separate  use  of  herself  and  the  Plaintiff,  Loveday,  who  was  the  only  child  of 
the  marriage;  that  in  January  1790,  the  mortgaged  estate  was  purehased  by, 
and  conveyed  (subject  to  the  mortgage),  to  Jnhn  Keysall,  who  thereupon  gave  to  all 
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the  trustees  six  months'  notice  of  intention  to  pay  oS  the  mortgage,  which  notice 
expired  in  August  1790,  .and  was  enlarged  to  the  2d  of  October  following,  when  a 
reconveyance  of  the  mortgaged  estate  was  executed  by  all  the  trustees  to  Keysall, 
but  the  mortgage  money  was  not  paid  off  till  the  12th  January  1791,  when  Ke^wU 
paid  it  at  his  buiking-house  in  Ixmdon,  to  Nicholas  Donnithome^  with  the  pnTitj 
fmd  consent  of  his  co-trustees,  and  Nidiolat  Donnithome  signed  a  receipt  which  had 
been  previously  signed  by  his  co-trustees,  Thomas  Griffith  And  WUliam  Symondt. 
deceased,  and  indorsed  on  the  deed  of  reconveyance. 

The  Master  found  by  the  affidavit  of  Benjamin  Fallowes,  deceased,  of  the  city 
of  Hereford,  sworn  on  the  11th  day  of  June  1813,  that  soon  after  notice  was  given 
by  Keysall  to  pay  off  the  mortgage,  William  [48]  Symonds  informed  the  deponent 
of  such  notice,  and  on  behalf  of  himself,  and  Thomas  Griffith,  directed  and  requested 
the  deponent  to  inquire  for  a  good  mortgage  or  real  security,  by  the  time  it  was  to 
be  paid  oi!,  pursuant  to  tlie  notice  ;  that  a  great  deal  of  money  was  offered  to  the 
de|)onent about  that  time  on  landed  securities,  and  that  it  was  then,  in  the  deponent's 
opinion,  and  as  far  as  his  experience  extended,  very  difficult  in  that  part  of  the  country, 
ai^  as  he  believed  generally  in  other  parts  of  England,  to  procure  eligible  real  securities 
for  money ;  and  many  persons  in  that  part  of  the  country  were  content  to  accept 
of  more  scanty  securities  than  were  desirable,  or  usually  thought  sufficient,  under 
the  circumstances,  to  prevent  their  money  from  lymg  dead,  and  to  avoid  placing 
it  in  the  funds  ;  and  that  money  might  easily  have  been  procured,  to  the  best  of  his 
recollection,  to  a  very  large  amount  at  that  time  at  £4  per  cent,  interest,  on  such 
securities  in  that  part  of  the  country ;  that  he  did  not  recollect  whether  Thomas 
Griffith  personally  did  or  did  not  ever  speak  or  apply  to  him,  about  procuring  a  security 
upon  that  occasion,  but  that  he  considered  William  Symonds  to  have  acted  therein 
with  the  concurrence  of  Thomas  Griffith,  and  that  the  Deponent  was  not  able  himself 
to  procure  an  eligible  real  security  for  the  money,  although  he  made  all  the  inquiries, 
and  used  all  the  endeavours  in  his  power  so  to  do ;  and  he  had  every  reason  to  belieTe, 
that  Wm.  Symonds  and  Thomas  Griffith  endeavoured,  and  most  sincerely  wished 
to  procure  a  proper  real  security  for  the  money,  and  could  not  succeed  therein. 

The  lister  further  found  that  Nicholas  Donnithome  wrote  the  following  letter 
to  William  Symonds,  dated  the  3l8t  of  January  1791  :  "  Dear  Sir,  I  was  every 
[49]  day  last  week  in  expectation  of  receiving  a  line  from  you,  but  a  letter  from  my 
daughter  yesterday  surprised  me  much  ;  from  my  note-book  the  following  is  almost 
an  exact  copy  of  what  I  wrote  you  a  fortnight  ago.    In  consequence  of  the  letter  I 
received  from  you  a  long  time  since,  I  have  waited  with  impatience  for  Mr.  Fallovxs, 
but  all  in  vain.    My  friends  and  I  have  been  constantly  making  inquiries  for  a  mortgage 
for  Mr.  Whitmore's  money,  but  we  have  never  had  a  prospect  of  more  than  £4  per 
cent,  and  even  that  without  any  security  for  the  punctual  paymmt  of  the  interest. 
As  to  the  funds,  there  has  not  been  a  probability  of  late  of  obtaining  more  than  3|  per 
cent,  which  would  have  been  sad  starving  work.   As  I  am  now  receiving  in  bills 
on  the  East  India  Company,  dated  at  two  years,  to  the  amount  of  about  £90,000, 
I  called  on  Mr.  Keysall,  and  we  were  both  of  opinion  that  it  would  be  best  to  lay  out 
the  money  in  those  bills,  especially  as  the  interest  is  4^  per  cent,  (paid  down) ;  and, 
in  case  of  a  proper  mortgage  offering,  they  may  at  any  time  be  turned  into  cash 
at  a  week's  notice.   Mrs.  VV.'a  money  was  £7900  ;  but  as  I  had  not  bills  to  the  exact 
sum,  we  took  £100  from  the  interest,  and  discounted  £8000  bills.    The  interest 
for  two  years,  less  nine  days,  amounted  to  £711  ;  but  then  you  must  deduct  £100 
added  to  her  capital,  so  that  the  interest  received  is  £611  ;  half  of  this  sum  I  will 
lay  out  in  the  best  manner  I  can  for  her,  and  for  the  other  part  she  must  draw  on 
me  from  time  to  time,  as  she  may  have  occasion.   The  £8000  bills  are  to  remain 
in  Mr.  KeysalVs  hands  till  the  mortgage  is  properly  assi^ed ;  and  (with  your  consent) 
they  may  afterwards  be  continued  with  him  for  Mrs.  Whitmore's  use.   Mr.  Ktfpall 
told  me,  Ills  notice  ended  [I  think]  the  2d  of  October,  9^6.  that  I  must  not  eiqiect  him 
to  pay  interest  after  that  day,  to  which  time  I  suppose  he  has  settled  with  you.  Pray, 
are  not  the  trustees  of  Mr.  Po%Dell  liable  to  some  [50]  pai^t  of  the  loss  which  Mrs.  Wkh- 
more  has  sustained  ?   Mr.  Keysall  said  he  should  write  to  you  last  week. — The  abovs 
was  the  substance  of  what  I  wrote  you  on  the  17th.    As  my  mother  expresses  great 
anxiety,  please  to  acquaint  her  with  the  accident  which  has  happened.    Mrs.  D. 
and  I  sent  three  letters  to  the  office  the  same  day.    Two  miscarried,  the  other  went 
safe  ;  which  makes  the  matter  still  more  unaccountable.   Please  to  tell  me  if  yon 
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have  heard  from  Mr.  Keysail^  as  he  wae  very  desirous  to  hare  the  assigninent  made 
with  alt  expedition." 

The  Master  found,  from  the  several  affidavits  and  letters  aforesaid,  and  from  the 
answer  of  WiUiam  Symonds,  that  after  the  receipt  of  the  trust-money  from  Keysall, 
it  was  not  placed  out  upon  any  mortgage  of  freehold  lands,  or  in  the  government 
funds,  on  account  of  the  difficulty  of  procuring  an  eligible  mortgage,  and  the  low 
rate  of  interest  from  the  government  funds,  and  that  the  trust-money,  amounting 
(with  the  addition  of  £100  from  the  interest)  to  £8000,  was  possessed  or  retained 
by  Nicholas  Donnitkome  for  the  purpose  of  being  applied  in  the  discounting  of 
certain  bills  of  exchange,  drawn  by  him  upon  and  accepted  by  the  East  India  Company, 
payable  at  two  years  after  date,  fm>eeably  to  the  proposals  contained  in  his  letter 
to  William  Symondt ;  and  that  Nicholas  Donnithome  retained  the  sum  of  £8000 
accordingly,  with  the  consent,  permission,  or  privity  of  Thomas  Griffilh  and  William 
Symonds,  his  co-trustees ;  but  the  Master  did  not  mid,  from  any  evidence  laid  before 
him,  or  otherwise  (except  as  it  might  be  inferred  from  the  letter  of  Nichdas  Donni- 
thome, dated  the  31st  January  1791)  that  Nicholas  Donnithome  ever  actually 
laid  out  the  trust-money,  or  any  part  thereof,  in  discounting  the  bills  of  exchange 
on  the  Ectst  India  [51]  Company,  or  upon  any  other  security  whatever ;  and  there- 
fore he  was  unable  to  state  in  whose  custody,  possession,  order,  or  disposal  the 
instruments  of  security  for  the  trust-money  were  from  time  to  time,  or  what  were 
the  acts  of  the  trustees  respectively,  or  the  consent,  permission,  or  privity  of  each 
of  them  to  any  act  of  the  others  or  other  of  them,  as  to  the  possession  of  such  securities. 
The  Master  also  found,  that  Nicholas  Donnithome  continued  in  the  absolute  posses- 
sion, controul,  or  management  of  the  trust-money,  and  the  securities,  if  any,  on 
which  it  was  placed,  without  any  interference  of  Thomas  Griffith  and  William 
Svmonds,  his  co- trustees,  or  either  of  them,  except  as  to  the  receipt  and  payment 
of  the  interest  by  Nididas  Donnithome,  at  the  rate  of  4^  per  cent.,  to  the  parties 
entitled  thereto  under  the  settlement ;  and  that  no  inc[uiry  appeared  to  have  been 
made  by  Thomas  Griffith  aad  William  Symonds,  or  either  of  them,  touching  the 
bills  of  exchange  on  the  East  India  Company,  or  the  deposit  thereof  in  any  safe 
custody,  or  the  receipt  of  the  trust-money  when  the  bills  became  payable,  or  the 
investment  thereof  in  any  security,  from  the  month  of  January  1791  (when  it  was 
paid  by  Keysall  to  Nicholas  Donnithome),  until  the  23d  May  1795,  wlxen  William 
Symonds,  on  the  behalf  of  himself  and  Thomas  Griffith,  wrote  the  following  letter 
to  Nicholas  Donnithome : — "  Dear  Sir,  Mrs.  Whitmore  was  so  kind  as  to  commimicate 
the  contents  of  your  letter  relating  to  our  trust — I  had  yesterday  the  pleasure  of 
dining  with  Mr.  Griffith,  when  we  had  some  conversation  respecting  our  trust, 
and  it  was  our  joint  opinion  that  the  most  beneficial  step  that  could  be  taken  is  to 
invest  the  sum  in  the  funds,  which,  from  die  present  price,  will  produce  nearly 
£6  per  cent.,  with  the  prospect  of  an  increase  of  the  prinoi^l ;  therefore,  Mr.  Ori^lh 

hath  requested  me  to  signify  our  earnest  wish  and  desire  that  you  will,  as  soon  as 
you  can  conveniently,  invest  the  whole  sum  in  the  funds,  in  the  names  of  the  three 
trustees. 

The  Master  further  found,  that,  in  consequence  of  the  last-mentioned  letter, 
Nicholas  Donnithome,  either  directly,  or  through  John  Whitmore  (his  brother- 
in-law),  requested  William  Symonds  and  Thomas  Griffith  to  permit  the  trust- 
money  to  remain  in  his  hands,  and  proposed  to  give  a  mortgage  for  it  upon  some 
estates  in  Cornwall,  of  which  he  and  his  son,  Isaac  Harris,  were  seized,  and,  in 
the  mean  time,  to  give  the  joint  bond  of  himself  and  his  son  for  the  money,  until 
such  mortgage  could  be  efiected  ;  that  WiUiam  Symonds,  on  behalf  of  himself 
and  Thomas  Griffith,  wrote  the  following  letter  to  Nitholas  Donnithome  :— "  Dear 
Sir,  this  morning  I  had  an  opportunity  of  seeing  Mr.  Griffith,  when  he  called  on 
Mr.  Whitmore,  who  communicated  the  contents  of  your  last  letter,  from  which 
we  find  it  very  much  your  wish  for  the  trust-money  to  remain  in  your  hands  : 
therefore  it  is  by  no  means  our  intention  to  subject  you  to  any  inconvenience ; 
and,  as  you  are  prevented  from  going  into  Cornwall  so  soon  as  you  proposed,  he 
requested  me  to  express  our  joint  desire  that  a  bond  may  be  prepared  immediately 
for  the  whole  sum,  including  your  brother  and  son  in  it,  who,  you  mentioned, 
would  readily  comply  in  the  business,  which  would  afiord  you  time  for  adjustiof 
the  proposed  security.  You  may  transmit  the  bond  to  Mr.  Griffith  or  me,  which 
is  most  agreeable."  To  which  NichoUu  Donnithome  wrote  the  following  answer 
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"  London,  Ist  July  1795.  Dear  Sir,  my  son  being  absent  for  a  few  days,  it  was 
not  in  my  power  to  pay  immediate  attention  to  your  letter.  Enclosed  you  have 
the  bond  signed  by  myself  and  Isaac.  How  you  came  to  name  my  brother  I  cannot 
imagine.  We  are  very  friendly  when  we  [53]  meet ;  but  I  am  sorry  to  say,  ever 
since  my  father's  deatn,  we  have  not  been  upon  such  terms  as  would  justify  my 
making  the  request  you  mentioned.  I  shall  now  very  shortly  finish  my  account 
for  the  season  at  the  India  House,  and  then  I  shall  prepare  for  my  journey  into 
Comuoall,  Sue,"  The  Muster  found,  tliat  the  bond  alluded  to  in  the  last-mentioned 
letter  was  executed  by  Nicliolas  DonnWiome  and  Isaac  Harris,  dated  the  19tli 
of  June  1795,  to  William  Symonds  and  Thomas  Griffith  therein  described  as  two 
of  the  trustees  und&r  the  will  of  Isaac  Donnithome,  then  deceased,  in  the  penal 
sum  of  £16,000,  conditioned  for  payment  of  £8000  and  interest,  on  the  29th  Ikcember 
1795  ;  and  that  Nicholas  Donnithorne  transmitted  this  bond  in  his  letter  of  the 
first  July  1795,  to  William  Symonds  ;  which  bond  appeared  to  have  been  the  first 
and  only  security  ever  given  for  the  trust-money,  since  the  same  had  been  paid 
by  Keysall  in  January  1791. 

The  Master  also  found,  that  I^veday  Walker  attained  the  age  of  twenty-one 
j^rears  on  the  2lBt  of  Jviy  1795,  whereby  she  became  entitled  to  a  vested  interest 
in  the  trust-money,  to  her  own  absolute  use,  after  the  death  of  her  father  and  mother, 
who  were  entitled  with  her  to  the  interest  thereof,  during  their  lives,  under  the 
trusts  of  the  settlement;  and  that  on  the  2l8t  of  June  1796,  WUliata  Sffmonds^ 
on  behalf  of  himself  and  Thomas  Griffith,  wrote  the  following  letter  to  Nicholas 
Donnithorne  : — "  Dear  Sir,  as  you  have  not  favoured  Mr.  Griffith  or  me  with  a 
line  respectiug  the  further  security  of  Mrs.  Whitmore's  money,  makes  me  conclude 
you  have  some  intention  of  seeing  this  quarter,  and  bringing  it  with  you.  From 
a  late  conversation  with  Mr.  Griffith,  he  seems  much  dissatisfied  relating  to  it. 
and  hath  requested  me  to  signify  his  sentiments  thereon  ;  that  it  is  his  urgent 
wish,  that  it  might  be  im'[6^-mediately  invested  in  the  funds.  I  hope  and  trust 
that  you  will  comply  with  his  wishes,  or,  if  more  agreeable  to  you,  to  trananui 
without  delay  landed  security,  &c."  The  Master  found  that  it  did  not  a^^iear, 
from  any  evidence  laid  before  him,  that  any  other  correspondence  passed  between 
the  trustees  respecting  the  trust-money,  or  the  proposed  mortgage,  prior  to  the 
26th  of  SeptenUier  1796,  when  Nicholas  Donnithorne  died,  without  havmg  executed 
such  mortage,  or  repaid  any  part  of  the  trust-money ;  and  the  Master  was  of 
opinion,  that  William  Symonds  and  Thomas  Griffith  did  commit  a  breach  of  trust, 
in  respect  of  which  they  were  answerable  personally  for  the  trust-money ;  and 
that  such  breach  of  trust  consisted  in  their  naving  permitted  the  trust-money  to 
remain  in  the  possession,  or  under  the  absolute  controul  and  management  pf  Nicholas 
Donnithorne,  without  any  security,  from  January  1791  to  July  1795,  and  in 
their  having  afterwards  permitted  the  trust-money  to  remain  in  the  hands  of 
Nicholas  Donnithorne,  from  July  1795  to  the  26th  of  September  1796.  the  time 
of  his  death,  upon  the  joint  bond  of  himself  and  Isaac  Harris.  And  the  Bfoster 
did  not  find  that  Loveday  Walker^  previous  to  her  executing  the  power  of  att<nney, 
had  any  knowledge  or  notice,  that,  by  reason  of  such  breach  of  trust,  William 
Symonds  and  Thomas  Oriffithy  or  either  of  them,  were  or  was  so  answerable. 

To  the  report  was  annexed  a  monthly  statement  of  the  prices  for  sale  of  bank 
three  per  cent,  consols,  in  the  years  1790-1795. 

William  Symonds  (deceased)  and  John  Lilly  took  three  exceptions  to  the  report ; 
the  first,  that  the  Master  had  certified  that  he  was  of  opinion  that  William  Symonds 
and  Thomas  Griffith  did  commit  a  breach  of  trust,  in  respect  of  which  they  were 
personally  answerable  for  the  trust-money,  and  that  such  breach  of  trust  consisted 
[56]  hi  their  having  permitted  the  trust-money  to  remain  in  the  possession,  or 
under  the  absolute  controul  and  management  of  Nicholas  Donnithorne,  without 
any  security,  from  January  1791  to  July  1795,  and  in  their  having  afterwards 
permitted  the  trust-money  to  remain  in  the  hands  of  Nicholas  Donnithorne  from 
July  1796  to  the  time  of  his  death,  upon  the  joint  bond  of  himself  and  Isaac  Harris  i 
whereas  the  Master  ought  to  have  certified  that  William  Symonds  and  Thomas 
Griffith  did  not  commit  such  breach  of  trust,  inasmuch  as  the  trust-money  at  firrt 
came  into  the  hands  of  Nicholas  Donnithorne,  and  afterwards  remained  in  hii 
possession,  or  under  his  absolute  controul  or  management,  without  the  know- 
ledge, consent,  or  privity  of  the  Defendants,  inasmuch  as  the  bond  was  accepted 
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by  them  only  as  a  security  in  the  mean  time,  and  until  some  real  or  other  sufficient 
■eeurity  oould  be  obtained  :  The  second,  that  the  Idaster  had  certified  that  he 
did  not  find  that  Loveday  Wo^ifcsr,  previous  to  her  executiag  the  power  of  attorney, 
had  any  knowled^  or  notice  that  by  reason  of  such  breach  of  trust,  William  Symonds 
and  Thomas  Onffith,  or  either  of  them,  were  or  was  answerable  personally  for 
the  truBt-money,  or  any  part  thereof whereas  the  Master  ought  to  baTe  certified, 
that  Loveday  Walker  had,  previous  to  the  time  aforesaid,  sufficient  knowledge 
or  notice  of  all  the  facts  from  which  it  was  or  might  be  inferred  that  "WiUiam  Symonds 
and  Thomas  Griffith,  or  either  of  them,  were  or  was  so  answerable  ;  The  last,  that 
the  Master  had  not  stated  all  the  special  circumstances  of  the  case,  from  which 
it  might  be  inferred  either  that  William  Symonds  and  Thomas  Griffith  were  not 
BO  answerable,  or  that  Loveday  Walker  had  such  knowledge  or  notice  as  aforesaid, 
and  particalarly  had  not  set  forth  her  letters  of  the  8th  of  May  1796,  and  the  19th 
of  December  1796  ;  and  also  that  the  [66]  Master  did  not  state,  that  previously 
to  her  executing  the  power  of  attorney,  she  was  attended  by  the  solicitor  for  Iscmc 
Harris,  who,  in  the  presence  of  Sir  William  Curtis,  a  personal  friend  of  her  and 
her  family,  read  to  ner  the  trust-deed  in  the  pleadings  mentioned,  and  fully 
explained  to  her  its  prorisions,  so  far  as  it  afiected  her  own  interest,  and  that  she 
was  not  called  upon  to  sign,  and  did  not  in  fact  sign  the  power  of  attorney,  until 
the  day  following  that  upon  which  the  trust-deed  was  so  read  and  explained  to 
her ;  and  also  that  the  Master  had  not  in  like  manner  set  forth  her  letter  of  the 
14th  of  February  1797,  and  had  not  stated  that  Nicholas  Donnithome  (the  co- 
trustee of  the  Defendants)  was  brother  to  the  Defendant  JoAanna  Whitmore,  and 
ancle  to  Loveday,  and  a  merchant  of  great  eminence,  residing  in  London,  and  as 
such  constantly  applied  to  and  corresponded  with  by  Johanna  Whitmore,  and  by 
Loveday  after  she  came  of  age,  on  all  matters  of  business,  and  especially  on  all  matters 
connected  with  the  trust  property ;  and  that  WUliam  Symonds  and  Thomas  Griffith 
(deceased)  were  then  in  advanced  life,  residing  in  the  country,  at  a  considerable 
distance  from  London,  which  they  seldom  or  never  visited,  and  wholly  unacquainted 
with  the  general  habits  of  business  ;  and  that  it  did  not  appear  that  they  with- 
held from,  or  neglected  to  give  to,  Loveday  any  information  in  their  power  respecting 
the  state  of  the  trust  property. 

In  January  1816,  the  Defendant  William  Sym,onds  died,  and  the  suit  was 
revived  against  his  executors,  WiUiam  Symonds  and  Thomas  Cook. 

Affril  2,  8,  11,  16,  18.  The  cause  was  now  heard  on  exceptions,  and  for  further 
directions. 

J [57]  Sir  Samuel  RomiUvt  Mr.  Bell,  Mr.  TresUm^  and  Mr.  MerivaU,  for  the 
endant,  in  support  of  the  exiceptions.  {Note :  The  detailed  statement  of  the 
case,  which  was  thought  necessary  fully  to  explain  the  effect  of  the  judgment  and 
decree,  may  dispense  with  a  more  particular  report  of  the  ailment.) 

The  object  of  the  bill  is  to  rescind  a  transaction  to  which  the  Plaintiff,  Mrs. 
Walker,  was  a  partv,  with  full  knowledge  of  all  the  circumstances,  and,  conse- 
quently, to  charge  tne  trustees  with  a  breach  of  trust,  when,  by  the  effect  of  that 
transaction  at  this  distant  period,  they  can  never  be  restored  to  the  rights  and 
remedies  which  they  previously  posseased.  The  facte  were  all  known  to  the  Plaintiff ; 
the  legal  consequence,  that  the  trustees  were  responsible  to  her  for  a  breach  ol 
trOBt,  could  not  be  communicated  to  her  by  them ;  they  knew  it  not  themselves. 
Whatever  has  occurs  is  the  effect,  not  of  taking  the  bond  of  Nicholas  Donnithome, 
which  was  confessedly  a  breach  of  trust,  but  of  relinquishing  it,  as  one  term  of 
that  arrangement  which  the  Plaintiff  expressly  sanctioned. 

They  cited  Briee  v.  Stokes  (11  Ves.  319),  Joy  v.  Campbell  (1  Sch.  &  Lef.  328), 
Doyle  V.  Blake  (2  Sch,  d  Lef.  231),  Bacon  v.  Bacon  (6  Ves.  331),  Bakhen  v.  Seott 
(6  Ves.  678),  Trafford     Boehm  (3  Atk.  440),  Smith  v.  French  (2  Alk.  243). 

Mr.  Hart,  Mr.  Agar,  Mr.  Boupel,  and  Mr.  CoUinson,  for  the  Plaintiffs,  sup- 
ported the  report  for  reasons  stated  in  the  judgment. 

During  the  argument,  the  folbwing  remarks  were  made  by  [68]  the  Lord 
Chancellor. 

The  investment  of  the  trust-money  in  East  India  bills,  as  stated  in  the  power 
of  attorney,  is  no  breach  of  trust ;  but  as  stated  in  the  report,  it  is.  The  repre- 
sentation of  the  rejport  is,  that  two  of  the  trustees  permitted  their  co-trustee  to 
draw  bills  on  the  E<ist  India  Company,  payable  not  to  them,  but  to  him  ;  and  it 
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is  extremely  difficult  to  maintain  tlist  that  is  not  a  breach  of  trust,  if  doiw  vith 
their  consent,  as  in  effect  placing  the  amount  under  his  controuL  The  monn 
is  then  received  hj  him,  and  converted  to  his  own  use  ;  it  might  be,  that  nekhn 
the  receipt  nor  the  conversion  by  him  was  a  breach  of  trust  in  him  :  but  vhether 
studiously,  or  from  whatever  motive,  the  power  of  attorney  recites  a  breach  d 
trust  in  nim,  making  no  mention  of  a  breacn  of  trust  by  them. 

It  is  the  duty  of  trustees  to  ai!ord  to  their  cestui  que  trust  accurate  informatkm 
of  the  disposition  of  the  trust-fund  ;  all  the  information  of  which  they  are,  or  ought 
to  be,  in  possession :  a  trustee  may  involve  himself  in  serious  difficulty,  by  vsat 
of  the  information  which  it  was  his  duty  to  obtain. 

The  questions  are,  first,  whether  the  power  of  attorney  accurately  stated  all  the 
facts  ;  next,  supposing  that  it  did  so  state  them,  and  that  there  was  no  other  instni- 
ment,  whether  the  trustee  and  the  cestui  que  trust  were  bound  to  know  the  law ;  but 
the  latter  question  cannot  arise  unless  the  trustee  and  the  cestui  que  trust  were  on 
equal  terms.  The  representation  contained  in  the  power  of  attorney  must  be  con- 
sidered, recollecting  the  reference  to  FaUowes,  the  attorney  of  the  trustees,  to  fill  up 
the  blanks,  which  he  did,  as  the  representation  of  those  whose  attorney  he  was.  That 
instrument  is  studiously  prepared  to  en)ress  that  therehad  been  no  breach  of  [59]  trtut 
till  the  money  came  into  the  hands  of  Nicholas  Donnithome  ;  but  I  never  saw  a  case 
in  which  there  was  a  plainer  breach  of  trust  by  the  act  of  the  trustees,  in  placing  the 
money  under  the  controul  of  their  co-trustee. 

Till  her  marriage,  the  PlaintifF,  Mrs.  Walker,  had  no  property  sufficient  to  enable 
her  to  institute  a  suit,  depending  entirely  on  the  discretion  of  the  trustees. 

April  21.  The  Lord  Chancellor  fEldon].  This  case,  which  comes  before  me  en 
exceptions  to  the  Master's  report,  has  been  argued  as  if  on  farther  directions ;  and  it  ie 
extremely  difficuH,  regard  being  had  to  the  nature  of  the  exceptions,  to  discuss  the 
matter  in  any  other  way.  The  duty  which  I  mean  now  to  discharge  is  to  state  what 
occurs  to  me  on  the  esse,  considered  as  a  case  h»rd  on  farther  directions.  I  do  not  m 
how  it  is  possible  to  support  the  exceptions.  The  comprehensive  view  which  I 
taken  of  the  case,  and  a  reference  to  my  own  notes,  render  it  proper  to  say,  that  if  the 
parties  desire  to  address  me,  by  one  counsel  on  each  side,  I  shall  be  read}^to  hear  them. 

The  bill  is  filed  to  charge  the  representatives  of  certain  trustees  with  the  conse- 
quences of  a  breach  of  trust,  and  to  render  them  responsible  for  a  sum  of  about  £8000. 1 
take  notice  at  the  earliest  moment,  that  whether  the  trust-money  was  £7900  or  £8000, 
a  circumstance  immaterial  in  many  respects,  may  be  material  in  this  respect,  that  the 
person  who  was  cestui  que  trust  of  the  money  seems  not  very  accurately  informed 
whether  it  [gQ]  was  one  sum  or  the  other,  or  whether  it  was  derived  under  a  settlemest 
or  a  will. 

I  have  been  furnished  with  a  copy  of  the  judgment  of  the  Master  of  the  BeUi 
(3  Swans.  40),  and  I  have  also  read  the  decree  embodying  that  judgment  in  the  torn 
and  language  of  the  Court.  I  observe  that  the  record  states,  that  when  the  cause  was 
heard  before  the  Master  of  the  Bolls,  no  documents  were  read  except  three  letters ;  no 
part  of  a  correspondence  most  material  to  be  considered.  I  do  not  differ  from  the 
principles  which  the  Master  of  the  Rolls  adopts  in  his  judgment. 

In  proceeding  to  consider  the  facts,  I  am  first  bound  to  say,  that  if,  when  this  euue 
was  heard  before  me,  I  was  wrong  in  directing  a  reference  to  the  Master  to  make  the 
inquiries  which  the  decree  specifies,  still  the  cause  is  in  such  a  state  that  I  am  bound 
to  consider  myself  right ;  if  wrong,  the  course  of  proceeding  was  by  rehearine  or 
appeal.  I  will  add,  however,  that  looking  again  at  the  record,  and  the  evidence  wnicb 
was  read  to  me  on  the  hearing  (I  see  by  the  decree  that  all  the  correspondence  and 
other  documents  were  read),  looking  at  the  pleadings,  and  recollecting  the  prindpleson 
which  theCourt  must  act,  that  it  proceeds  secundumallegata  et  probata,  not  permitting 
a  new  ease,  I  think  tha^  the  record  not  only  justifies  but  requires  the  rebef  whidl 
gave. 

The  Master  of  the  Rolls  observes,  that  the  foundation  of  the  Plaintiff's  csw  & 
that  the  consent  of  Loveday  Walker  was  improperly  obtained  ;  that  the  objection  is. 
that  it  would  be  impossible  to  replace  the  parties  in  the  situation  in  which  they  wtn 
when  the  deed  was  executed  ;  but  that  it  would  not  therefore  follow,  if  the  [61]  deed 
had  been  improperly  obtained,  that  the  Plaintiffs  were  precluded  from  reUef.  This 
observation  applies  to  the  effect  of  the  transaction  of  the  trustees,  in  signing  the  deed 
of  arrangement  with  the  representatives  of  Nicholas  Donnithome  under  the 
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authority,  if  the^  had  the  authority,  of  the  Plaintiff  Loveday.  II  there  is  any  proof 
of  the  day  on  wmch  the  deed  was  executed,  it  hag  escaped  me.  (Note  :  It  was  stated 
from  the  bar  that  the  deed  appeared  to  hare  been  executed  on  the  Wednesday  pre- 
ceding the  9th  of  AprU  1797.)  The  day  is  extremely  material,  for  supposing  the 
power  of  attorney  exposed  to  fewer  objections  than  I  think,  still  it  was  in  its  nature 
revocable  ;  and  the  circumstances  before  the  1 1th  of  February,  when  Hardy  attended 
Loveday  Walker,  must  be  recollected.  The  observation  of  the  Master  of  the  Mdls, 
that  the  objection  that  the  Defendants  are  placed  in  a  different  situation,  would  not 
prevent  relief,  I  understand  thus,  and  I  agree  in  it ;  that  though  the  cestui  que  trust 
has  done  an  act  which  places  the  trustee  in  a  different  situation  with  regard  to  relief 
against  third  persons,  yet  if  the  circumstances  are  such  that  the  act  may  m  considered 
OB  the  trustees'  own  act,  rather  than  the  act  of  the  cestui  que  trust,  it  will  not  bar 
relief. 

The  Master  of  the  RUls  adds,  the  trustees  "  would  probably  not  have  assented  to 


I  agree  with  theMaster  of  the  Rolls,  that  there  is  no  pretence  for  a  charge  of  fraud  ; 
because  whatever  ground  there  may  be  in  any  case,  I  say  not  that  in  the  present  case 
there  is  any  ground,  to  suspect  imposition,  it  ought  not  to  be  imputed  unless  clearly 
proved.  But  whether  there  was  communication  from  the  trustees  to  the  Plaintifi 
Loveday  ;  whether  any  personal  influence  was  at-£$2]-t*"^pted  to  be  used  for  inducing 
her  to  accede  to  the  proposed  arrangements,  are  queBtions  that  cannot  be  determined 
without  adverting  to  the  transactions  in  which  Hardy  was  engaged  ;  and  I  take  the 
liberty  of  observing  that  it  was  impossible  for  the  Master  of  the  Rolls  to  attain  a 
satisfactory  conclusion  on  so  little  evidence  as  was  before  him. 

The  nesrtproposition  adopted  by  the  Master  of  ^  BqUs  is,  that  there  was  no  con- 
cealment. Cioncealment  is  of  difierent  natures ;  an  intentional  concealment,  and 
on  actual  concealment  where  there  ma^  be  an  obligation  not  to  conceal,  even  if 
disclosure  is  not  required.  But  the  view  m  which  it  appears  to  me  that  this  case  miut 
be  examined  is  this  ;  and  the  questions  which  it  raises  are,  first,  whether  a  trustee  is 
not  bound  to  communicate  facts  which  he  knows  relative  to  the  disposition  of  the 
trust-money  ;  next,  whether,  supposing  he  is  not  bound,  yet  in  the  circumstances  of 
this  case,  Hardy  and  Fallowes  are  not  to  be  considered  as  agents  of  the  trustees,  and 
also,  as  their  agents,  taking  on  themselves  to  make  representations  and  give  informa* 
tion;  whether  they  have  not  said  to  the  cestui  que  trust,  we  state  to  you  certain 
circumstances ;  you  know  nothing  of  many  other  circumstimces  which  we  might 
have  communicated  ;  you  act  on  that  information,  and  we  are  now  entitled  to  say, 
you  Aall  require  no  farther  information  from  us. 

The  principles  on  whi(^  the  liabili^  of  trustees  must  be  decided  cannot  be  mis- 
taken ;  though  it  appeare  from  a  book  ror  which  the  profession  is  this  day  indebted  to 
Mr.  Eden,  that  Lord  Northvngton  held  doctrines  different  from  those  on  which  we 
have  been  accustomed  to  proceed.  The  judgment  in  Harden  v.  Parsons  ( 1  Eden, 
H5)  is,  [83]  in  more  respects  than  one,  a  curious  document  in  the  history  of  trmts  as 
administered  by  this  court.  Lord  Northvngton  says,  "  the  lending  trust-money  on  a 
note  is  not  a  breach  of  trust,  without  other  circumstances  crasscB  negligentice.  That 
is  plain  from  the  case  of  Ryder  v.  Bickerston,  where  a  sum  of  money  was  left  to  be 
placed  out  on  security,  with  the  best  interest  that  could  be  got.  The  executor  had 
lent  it  on  a  note  without  interest.  Did  the  Court  say  that  it  was  a  clear  breach  of 
trust  to  lend  it  on  a  personal  security  'f  no."  The  fact  is,  that  the  Court  said,  yes  ; 
dedaring  that  the  trustee  having  placed  out  the  money  neither  at  interest  nor  on 
security,  had  committed  a  direct  breach  of  trust  in  both  respects.  (1  Eden,  149,  n. 
^Ryder  v.  Bickerton,  3  Stoans.  80,  n.  Adye  v.  FeuUleteaUy  3  Swans.  84,  n.)  Lord 
Norlhington  proceeds  to  state  a  most  material  circumstance  in  the  case ;  a  "  deliberate, 
uniform,  and  steady  confirmation."  The  editor  of  this  valuable  work  has  taken  the 
trouble  to  subjoin  a  great  variety  of  cases,  all  of  which  contradict  the  doctrine  that 
investing  trust-money  on  personal  security  is  not  a  breach  of  trust.{2) 

Without  going  through  all  the  cases,  it  is  obvious,  that  prima  facie  there  is  this 
dirtinction  between  executors  and  trustees  ;  that  one  executor  can,  and  one  trustee 
cannot,  give  a  discharge  :  and  it  may  frequently  happen,  as  in  Brice  v.  Stokes  ( 1 1  Ves. 
319)  it  actually  happened,  [64]  not  only  that  one  trustee  cannot  give  a  discharge,  but 
that  the  mstrument  of  trust  provides  that  there  shall  be  no  discharge  without  an  act  in 


such  a  deed  aa  has  been  executed." 
be  proved. 
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whioh  all  the  truetees  join.  Ezacutora  seem  formerly  to  have  been  charged  on  much 
stricter  prindples,  if  they  joined  uimecesaarily,  though  without  taking  the  contnd 
of  the  money ;  that  rule  is  now  altered :  whether  the  alteration  is  wholesome  nuy 
be  a  question.  It  may  be  laid  down  now,  as  in  Brice  v.  Stokes,  that  though  one 
executor  has  joined  in  a  receipt,  yet  whether  he  is  liable  shall  depend  on  lus  acting. 
The  former  was  a  simple  rale,  that  joining  shall  be  considered  as  acting ;  but  in  the 
cases  since  the  rule  that  joining  al<me  does  not  impose  responsibility,  scarcely  tm 
Ja<U;8s  agree. 

It  is  established  by  all  the  cases,  that  if  the  cestui  que  trust  joins  with  the  trusted 
in  that  which  is  a  breach  of  trust,  knowing  the  circumftances,  such  a  cestui  que  tn^ 
csm  never  complain  of  such  a  breach  of  trust.  I  go  further,  and  agree  that  either 
concurrence  in  the  act,  or  acquiescence  without  original  concurrence,  will  release  the 
trustees :  but  that  is  only  a  general  rule,  and  the  Court  must  inquire  into  the 
circumstances  which  induced  concurrence  or  acquiescence ;  recollecting  in  the 
conduct  of  that  inquiry,  how  important  it  is  on  the  one  hand,  to  secure  the  propeitj 
of  the  cestui  que  trust ;  and  on  the  other,  not  to  deter  men  from  undertaking  trusta, 
from  the  penormanoe  of  which  they  seldom  obtain  either  satisfaction  or  gra^ude. 

In  this  case,  the  efiect  of  the  whole  correspondence  is  very  different  from  tJie 
effect  of  that  part  of  it  which  was  read  to  the  Master  of  the  BoUs  ;  and  it  becomes 
necessary,  therefore,  minutely  to  consider  the  whole.  In  December  1795,  Lovedaf 
wrote  a  letter  to  the  trustees,  [65]  requesting  information  and  a  provision ; 
trustees  allowed  her  £100  per  annum.  She  afterwards  wrote  to  inquiie  the  effect 
of  her  grandfather's  will.  The  materiality  of  that  circumstance,  though  much 
affected  by  what  passed  afterwards,  consists  in  this ;  that  the  bond  executed  by 
Nicholas  and  Isaac  Donnithome,  is  not  executed  to  the  trustees  under  the  will: 
it  is  executed  to  Griffith  and  Symonds  as  trustees,  but  in  fact  they  were  not  trustees 
under  the  will.  It  becomes  material,  recolleoting  Mturdy's  letters,  to  know  whetliK 
they  had  any  claim  under  the  will. 

In  SepUmber  1790,  WiUiam  Symonds  writes  to  KeygcUl,  acknowledging  the 
receipt  of  a  sum  on  account  of  the  interest  of  the  mortgage,  and  stating  that  FaUoim 
had  provided  a  security  for  the  principal,  which  would  be  ready  before  KeysaU's 
notice  expired.  In  examining  the  evidence  to  show  the  activity  of  the  trusteee. 
and  of  Fallowes,  who  was  their  agent,  to  provide  a  proper  security  for  the  trust- 
money,  I  have  not  found  that  FcMotoes  has  given  any  explanation  of  this  drcum- 
atance,  or  even  mentioned  it. 

Between  January  1791  and  May  1795,  I  find  no  correspondence  proved  in 
the  cause  ;  no  communication  when  the  bills  were  paid  in  1793  ;  no  inquiry  what 
had  become  of  the  money,  till  the  23d  of  May  1796. 

When  this  cause  was  reheard,  following  what  the  Master  of  the  Bolla  intimated 
he  should  have  thought  ri^ht  if  he  had  given  a  different  judgment,  I  directed  an 
inquiry  relative  to  the  period  between  1791  and  1795.  The  case  comes  back  vith 
a  report  stating  a  clear  breach  of  trust  in  leaving  the  trust-fund  in  the  situation 
represented,  from  1791  to  1793,  and  [66]  from  1793  to  1795.  The  report  statte 
that  the  money  was  laid  out,  with  the  consent  of  the  trustees,  in  India  bitiB,  payable 
to  Nicholas  Donnithome ;  a  palpable  breach  of  trust,  by  placing  the  fund  under 
his  controul,  secured  by  little  more  than  a  promissory  note  payable  to  hinueit 
It  was  probable  that  in  1793  he  would  receive  the  money,  and  it  would  be  lodged 
in  his  hands ;  and  I  repeat,  that  although  the  Court  in  directing  an  inquiry,  iriS 

firoceed  as  favourably  as  it  can  to  trustee  who  have  laid  out  the  money  on  aecuritj' 
rom  which  they  cannot  with  activity  recover  it,  yet  no  judge  can  say  that  they  »re 
not  guilty  of  a  l>reach  of  trust,  if  they  suff  er  it  to  lie  out  on  such  a  security  daring  00 
long  a  time.  Here  is  a  distinct  breach  of  trust ;  and  I  lay  the  more  fitress  on  it 
becaiue  it  has  been  represented  in  argument  that  the  chief  breach  was  the  layiss 
out  the  money  on  bond. 

The  Plaintiff  Loveday,  who  appears  to  have  had  nothing  beyond  her  expectatioos 
under  this  settlement,  who  was  living  separate  from  her  father  and  mother,  them- 
selves separated,  was  so  little  informed  of  her  rights,  that  she  knew  not  whether 
she  was  entitled  under  a  will  or  under  a  settlement. 

•  Whether  the  letters  which  passed  between  Nicholas  Donnithorw  and  his  co- 
trustees relative  to  the  investment  of  the  fund  were  communicated  to  the  cestui 
que  trust,  appears  not ;  I  therefore  take  it  for  granted  that  they  were  not  commnoi- 
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cated.  Between  July  1795,  and  June  1796, 1  do  not  find  any  tratiflaction,  though 
the  b<Hid  was  payable  at  Christmas  1796,  except  three  letters. 

Receipt  after  receipt  by  the  Plaintiff  Loveday  of  her  [67]  annual  allowance  is 

in  evidence :  but  will  any  one  contend  that  this  sort  of  receipt,  while  she  yet 
knew  nothing  of  the  breach  of  trust,  can  amount  to  acquiescence  7 

It  appears  that  in  November  1796,  his  co-trustees  were  pressing  for  security 
from  Nicholas  Donnithome,  and  giving  the  strongest  evidence,  that  from  regard 
either  to  the  situation  of  their  cestui  que  trust,  or  to  their  own.  they  thought  them- 
selves bound  to  use  exertions  in  obtaining  this  money  from  him. 

Hardy^  in  his  letters,  assumed  to  represent  to  the  PlaintifE  loveday,  that  it 
wag  of  no  consequence  whether  she  executed  the  deed  of  composition ;  and  while 
it  has  been  gravely  contended  before  me,  that  he  supplied  her  with  ample  informa- 
tion concerning  the  trust-money,  it  appears  that  long  after  that  time  he  was  himself 
seeking  information,  as  knowing  nothing  of  it ;  and  in  every  letter  he  holds  out 
the  expectatitm  of  punctual  payment  of  interest. 

In  November  1796,  the  matter  stood  thus  :  The  trustees  had  been  guilty  oi  a 
breach  of  trust,  in  permitting  the  money  to  remain  on  bills  payable  to  Nicholas 
Donnithome  alone,  and  in  leaving  the  state  of  the  funds  unascertained  for  five 
years  ;  they  had  the  bond  of  Nicholas  Donnithome,  who  was  dead,  which  affected 
his  assets  as  a  specialty  debt ;  whether  they  had  a  judgment  no  one  knows  ;  they 
had  also  a  claim  on  Isaac  Donnithome,  in  his  own  right  and  as  his  father's  executor. 
I  knew  enough  of  Mr.  Hardy  to  be  satisfied  that  he  must  have  been  aware  that 
without  the  signature  of  the  Plaintiff  Loveday,  no  deed  executed  by  the  trustees 
could  have  discharged  Isaac  Donni^^ne  from  a  demand  on  behalf  of  the  Whitmore 
family  ;  that  her  consent  was  necessary  to  discharge  the  trustees,  and  that  without 
it,  Isaac  [68]  Ihnnithome,  as  the  representative  <n  a  deceased  trustee,  could  never 
be  discharged. 

There  is  another  observation,  material  towards  ascertaining  whether  the  Plaintiff 
Loveday  understood  her  situation.  The  trust-deed  relates  to  a  person  engaged 
in  great  commercial  concerns  in  London ;  and  I  find  in  it  a  proviso  usual  in  such 
deeds,  that  no  one  who  has  signed  it  shall  thereby  be  taken  to  discharge  any  person 
but  the  parties  to  that  deed  ;  now,  if  the  PlaintifE  Loveday  had  been  informed  that 
Griffith,  Symonds,  and  Isaac  Donnithome  were  liable,  and  asked  whether  she  chose 
to  release  them  by  signing  the  deed,  more  especially  when  pressed  by  Falloices, 
representing  that  all  the  creditors  thought  it  for  their  satisfaction,  is  it  to  be  supposed 
tliat  she  would  have  placed  herself  in  the  situation  of  releasing  other  persons,  when 
no  other  creditor  executed  any  such  release  1 

It  appears  that  in  Decevtber  1796,  she  knew  that  the  money  was  in  the  hands 
of  Nicholas  Donnithome ;  but  whether  she  knew  that  it  was  there  by  breach  of 
trust  is  a  different  question.  The  letter  of  the  trustees,  dated  the  24th  of  December, 
in  reply  to  her  inquiries,  merely  refers  her  to  Hardy^  and  then  he  is  their  agent 
for  the  purpose  of  making  representations. 

In  a  very  material  letter  of  the  20th  of  January  1797,  to  Hymonds,  Hardy, 
whom  they  had  mjule  their  agent  for  the  purfiose  of  communication  to  the  Plaintiff' 
Loveday,  applies  through  them  to  Fallowes  for  information  of  the  circumstances 
under  which  the  money  came  into  the  hands  of  Nicholas  Donnithome,  the  most 
important  subject  of  that  communication. 

I  admit  tliat  if  these  transactions  had  hem  fairly  re-[69}^ited  in  the  power 
of  attorney,  there  would  be  no  question  in  this  case ;  having  regard  that  the  pro- 
tection of  the  Court  to  infants  is  continued  after  they  have  attained  21,  until  tney 
have  acquired  all  the  information  which  might  have  been  had  in  adult  years. 

In  a  subsequent  letter,  Symonds  directs  Hardy  to  use  his  utmost  endeavours 
to  prevail  on  the  Plaintiff  Loveday  to  execute  the  deed. 

We  come  now  to  the  acts  of  Hardy  in  the  performance  of  his  mission.  It  appears 
that  on  the  Uth  of  February  1797,  Hardy  attended  the  Plaintiff  Loveday.  then  MisB 
yfhilmore,  with  the  draft  of  the  trust-deed,  and  a  paper  of  observations,  written, 
^  I  understand,  by  Mr.  Fallowes ;  and  it  becomes  material  to  attend  to  the  whole 
of  that  paper,  as  supplying  very  strong  observations  in  favour  (rf  the  Plaintiff,  and, 
it  is  but  justice  to  add,  as  laying  the  roundation,  so  far  as  ctmcerns  the  allowances 
to  he  made  to  the  Donnith^trne  utmily,  of  the  moeb  effectual  point  of  defence  in  the 
present  case.   This  is  the  representation  of  the  trustees,  drawn  by  Fallowes,  and 
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delivered  by  Hardy ,  who  must  hare  known  that  it  was  the  interest  of  the  trartw 
to  conclude  this  arrangement,  otherwise  thej  acted  at  the  risk  of  making  a  oom- 
munication  which  wouti  not  be  complete,  and  where  the  Plaintiff  would  not  hsTe 
acceded  to  the  arrangement  if  the  communication  had  been  complete.  It  s,  I 
admit,  very  unfortunate  that  trustees  acting  without  a  supposition  d  lialnlitj. 
are  afterwards  made  liable ;  but  it  would  be  impossible  to  maintain  this  propocdtiao, 
that,  because  trustees  are  not  aware  that  they  have  committed  a  breach  <A  troA, 
they  are  not  responsible.  It  is  said,  that  Miss  Whitmore  did  not  apply  to  them  to 
know  what  they  had  done  ;  my  answer  Is,  that,  without  waiting  for  an  apptiea- 
tion,  they  made  to  her  an  imperfect  representation.  [70]  They  take  on  themaelTM 
by  their  agents  to  make  a  representation,  not  being  required  so  to  do ;  and  tbt 
representation  is  not  adequate  to  the  circumstances  of  the  case.  There  had  bea 
much  correspondence  with  Mr.  and  Mrs.  Whitmore,  not  one  syllable  of  which  w 
communicated  to  Miss  Whitmore. 

If  there  were  a  clear  statement  of  a  breach  of  trust  on  this  power  of  attOTDcr, 
I  was  wrong  in  directing  an  inquiry. 

To  a  certain  extent,  DonniUiome's  family  have  had  the  benefit  of  this  am]lg^ 
ment ;  they  have  had  the  benefit  of  a  trust-deed  executed  otherwise  than  it  mold 
have  been  executed,  if  Miss  Whitmore  had  considered  only  her  own  interest  It 
is  immaterial  whether  the  instrument  was  written  or  engrossed  in  the  country; 
but  it  was  drawn  by  Fallotoes,  because  Hardy  had  not  sufficient  iuftn-matitm  to 
know  how  to  draw  it. 

The  recitals  in  the  power  of  attorney  are  such  as,  in  all  human  probabilHj. 
for  I  can  carry  it  no  farther,  Fallowes,  at  the  desire  of  Hardy,  had  thought  pnwt 
to  insert  relative  to  the  manner  in  which  the  money  had  been  disposed  of.  It  m 
been  insisted  here  that  Miss  Whitmore  must  hare  known  that  which  I  am  Eoie 
Hardy  himself  would  say  he  knew  not. 

I  stop  not  to  inquire,  whether  the  inv^ment  of  the  money  in  Ea^i  India  Inlk 
was  a  breach  of  trust ;  but  it  is  clear,  that  this  power  of  attorney  states  a  diffemt 
breach  of  trust ;  stating  nothing  of  the  bills  being  payable  to  Nicholas  Donnithom 
only,  or,  when  the  money  was  received,  it  proceeds  to  state  that  he,  "  in  breadi 
of  his  trust,"  applied  the  money  to  his  own  use.  [71]  I  should  be  glad  to  knov 
whether  this  is  information  which  would  have  communicated  to  the  most  experi- 
enced man  in  this  court  the  circumstances  of  the  case  ;  or,  whether  any  one  could 
hesitate  to  conclude,  that  the  statement  purported  that  there  was  no  breach  d 
trust,  until  the  receipt  of  the  money  by  Nidiolas  Donnithome,  omitting  the  period 
from  1793  to  1795  1 

It  was  necessary  to  recite  the  bond  ;  and  I  do  not  mean  to  say  that  the  mentioo 
of  the  bond  would  not  satisfy  the  ordinary  notion  of  reciting  it ;  but  the  materiality 
of  the  recital  consists  in  this,  that  it  refers  the  bond  to  the  indenture  -of  settlemnt, 
while  the  bond  states  the  money  to  be  due  to  the  obligees  as  trustees  under  the 
grandfather's  will.  It  is  impossible  not  judicially  to  infer  the  purpose  of  falUmtt 
in  drawing  this  instrument,  and  I  will  add,  of  Hardy,  if  he  permitted  himself  t« 
give  instructions  for  preparing  it,  without  farther  information.  I  cannot  doabt 
whether  Miss  Whitmore  understood  her  claims  ;  it  is  dear  that  Curtis  did  not  mtdxr- 
stand  the  deed. 

The  Master  of  the  Roils  seems  to  have  thought,  that  the  only  breach  of  trust  vss 
taking  the  bond ;  that  was  a  breach  of  trust ;  but  he  says,  and  I  think  rightly. 
that  ifhe  had  not  found  other  grounds  for  dismiasing  the  bill,  inquiry  would  have  beoi 
necessary.  I  agree  with  the  Master  of  the  Bolls,  that  inquiry  might,  on  the  prineiplss 
of  this  court,  have  discharged  the  trustees  in  given  circumstances  from  oreaeii  of 
trust.  If,  without  previous  participation,  they,  in  June  1 795,  had  found  tlut  they, 
being  implicated  in  no  breach  of  trust  till  that  time,  had  a  co-trustee  who  had  been 
guilty  of  a  shameful  violation  of  his  duty,  and  immediately  exerted  themselves  to 
obtain  from  him  a  mortgage,  which  was  their  object  at  that  time,  and  used  their 
utmost  efforts,  instead  of  [72]  filing  a  bill  in  this  court  against  him,  which,  perhaps, 
might  have  destroyed  his  means  of  giving  security,  I  should  have  hesitated  long 
before  I  charged  them,  if  inquiry  had  satisfied  me  that  for  a  simple  contract  debc 
due  to  them  they  had  taken  a  bond  and  a  mortgage,  instead  of  instituting  a  suit. 
with  the  rational  hope  that  by  means  of  the  bond  and  the  mortgage  they  should 
obtain  payment  from  their  co-truetee ;  in  such  circumstances.  I  should  readUy  a^cree 
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with  the  Master  of  the  RolU,  But  when  they  take  no  steps  on  the  arrival  of  the  period, 
at  which  the  bond  becomes  payable,  and  choose  to  communicate  to  the  cestui  que 
trust  that  they  have  taken  a  bond,  hut  not  what  is  the  effect  of  it,  that  ia  not  a 
communication  which  can  entitle  them,  in  this  stage  of  the  cause,  to  insist  on 
circumstances  of  which,  if  inquiry  had  been  directed,  they  might  possibly  have 
availed  themselves  for  their  protectiou. 

This  young  lady,  who  had  sought  information  from  her  trustees,  what  were  her 
interests  under  her  grandfather's  will,  was  so  little  acquainted  with  her  rights  as 
to  suppose  that  she  claimed  as  legatee  under  a  will,  while  her  real  title  was  as  a 
purchaser  under  a  settlement.  In  the  house  of  Mr.  Sherson,  nearly  conneoted  with 
Isaac  Donnithome,  pressed  both  by  her  father  and  mother,  with  whom  it  appears 
that  communications  had  been  made  ;  having  no  other  property,  for  so  the  trustees 
state  ;  with  an  oSer  of  £60  when  she  is  sohcited  to  execute  this  instrument,  and  a 
promise  that  the  arrears  of  interest  shall  be  punctually  paid  after  the  execution ; 
compelled,  on  not  executing,  to  leave  the  house  of  Sherson,  and  because  she  would  not 
act  under  the  suggestion  of  her  father,  become  the  object  of  his  bitter  reproach ;  in 
such  circumstances,  I  desire  to  know  whether,  but  for  the  allowances,  uay  question 
could  be  made  in  this  case  1 

[73]  Where  the  trustee  and  cestui  <jue  trust  are  equally  informed,  or  the  cestui 
que  trust  requires  no  information,  desirmg  to  speak  most  guardedly,  I  think  that  the 
doctrine  of  this  court  would  not  protect  the  trustee ;  but  supposing  that  it  would, 
as  in  Brice  v.  Stokes,  that  case  is  not  applicable  to  this.  I  cannot  allow  to  these 
trustees  the  benefit  of  the  observation,  that  information  was  not  required ;  they 
volunteered  to  give  information,  and  gave  it  in  a  way  which  was  calculated  to  induce 
the  cestui  que  trust  to  believe  that  it  was  all  that  was  to  be  given.  The  Master  of  the 
Bolls  has  recorded  hia  opinion,  that  if  any  fraud  or  surprise  was  practised,  the  execu- 
tion of  the  power  of  attorney  would  not  have  barred  relief.  He  who,  undertaking 
to  give  information,  gives  but  half  information,  in  the  doctrine  of  this  court,  conceals. 
The  authority  being  in  its  nature  revocable,  the  mere  signification  of  a  purpose  not 
to  be  bound  by  it  was  sufficient.  The  receipt  of  interest  is  not  binding,  imless  it  can 
be  shown  that  she  was  previously  apprised  of  all  the  circumstances.  The  trustees 
have  had  the  opportunity  of  explaining  the  case  before  the  Master,  and  have  proved 
nothing  ;  on  the  contrary,  the  report  brings  forward  a  case  of  breach  of  trust,  such 
as  was  not  thought  before,  and  such  as  authorises  me  to  say  that  she  knew  not  how 
the  money  was  disposed  of  after  it  was  received  in  1793.  Pa3mientB  were  made  to 
her  at  the  time,  for  the  purpose  of  procuring  her  to  execute  what  would  be  useful  to 
Isaac  Donnithcrne,  under  the  pretence  that  it  would  be  useful  to  her,  placing  before 
her  eyes  money  which  she  was  to  receive  in  case  she  signed  the  instrument ;  she  at 
that  time  having  nothing  for  her  8U|^rt  except  what  she  could  acquire  through  all 
the  difficulties  which  encumber  a  cestui  que  trust,  to  whom  the  trustees  have  not  done 
their  duty. 

[74]  is  a  <^Be  of  great  importance  to  trustees  in  general,  and  illustrates  the 
necessity  of  attending  to  every  word  in  transactions  of  this  nature.  It  is  one  of  the 
cases  which  convince  me  at  a  mature  period  of  my  judicial  life,  that  it  is  impossible 
to  comprehend  such  questions  without  minute  examination  of  every  fact,  and 
reference  to  all  the  documents. 

The  Plaintiff  Loveday  Walker  is  entitled  to  relief,  and  the  trustees  must  stand  in 
her  place  under  the  deed. 

AprU  25.  Mr.  Bart  proposed,  that  the  decree  should  declare  the  trustees  person- 
ally luble  for  the  trust-money ;  leaving  them  to  proceed  for  their  indemnity  against 
the  estate  of  Nicholas  Donnitfu^me. 

Sir  Samuel  RomiUy  objected,  that  it  was  unprecedented  to  allow  a  cestui  que  trust 
seeking  comjMnsation  for  a  breach  of  trust  to  select  two  of  the  trustees,  and  [irosocute 
no  claim  against  the  third ;  and  that  the  Defendants  could  effectuate  their  equity 
only  by  means  of  the  Plaintiff. 

May  26.  The  Lord_  Chancellor.  The  result  of  the  case  is,  that  the  Plaintiff 
Loveday  Walker  has  a  demand  against  both  the  Defendants  for  the  amount  due  ; 
and  that  they  must  take  their  remedy  against  those  who  made  the  composition,  to 
recover  it  as  their  own  debt.  The  question  is,  whether  this  is  not  to  be  considered  as 
a  case  of  concert  between  Isaac  Harris  and  the  two  trustees  :  the  consequence  of 
which  is,  that  they  must  arrange  with  each  qtiier  aa  they  can.  [76]  making  up  to 
0.  xn— 26* 
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'lie  PSazsnf  tbc  i     c.j:_pu»>t<t<a  ^sukoM  be  fcseicdnL  oiiImb  the  Phintifi 

£j»akc..iA^aictai:tc*IttraHU>tL^deed;  aadtbesn^qiwlioaaovift,  wheChei 
.X.  1..  'r.-*-  circuinjiraiiceii  this  cue.  uid  h^Tin^  Rcud  to  gcBcnl  {Hincmlee.  the 
V^^z.z:  ru  At  w'^nr      A^Ebd-  r.  btr  r«:L«dT  un-ier       cnut-deed.  ana  chax^ 

J%%e  T.'.e  ZtfT'i  MuiriV':*-  [Ejioe.'.  Wkca  tLne  inuteea  are  inToked  m 
rj^i^  >!>.ii.n;cn  tnat^Q  of  trOst.  »  cfjffti  fvc  tm:  saSamg  inm  that  bnaeli,  and 
prr,'.lnz:h.i.c  ch«tmwctioo  neii ber  LjrMcd  n  jr  xt^itcd  by  him,  mayiwoceed 
^..r^  e::r.»r  or  <^  the  tr-iutcei-  The  pftamt  ea«e  CMiqiraes  this  pecuUuitT. 
E:^  /foa-r  Harris,  bein^  the  sod  ac-i  repnaeDtaxin  oi  a  demised  bustee,  by  deed 
Ctft'i.-^ies  xW  iui  on  ioitcne  and  the  »mtXA  oi  hit  taihc^r.  to  the  payment  of  debts. 
inrlTj'iineihetrust'huid  :  aiMi  by  the  form  <Ht  he  arnceematt,  he  beroinea  the  debtor 
fA  er^-snuteea.  and  they  become  his  ercdic*^ :  ii  viih  toe  apfRobatioa  pn^ierly 
'.'^r^mcd  of  the  Plaintin  Lamtdaf  n~iu^r.  she  has  no  reaaoii  to  oomplam.  Her 
'ieELrtX.jd  aeainsi  the  aKeu  the  deceased,  it  ^pean  to  rue.  mi^t  be  enforced  under 
tL«  iruft-deed.  but  then  ail  perioas  interested  m  it  mast  be  parties  to  the  suit.  Tbe 
re;*!  qucst>^n  is.  vhetLer  oa  this  record  in  its  preemt  state.  snf^Msing  the  Court  rigfai 
in  decUricg  the  tiro  Burriring  tmstees  guilty  of  a  breach  trust  irith  the  deceased 
trustee,  the  Piainiif  is  not  ^titled  to  abandon  all  benefit  %A  the  trust-deed,  and  charge 
the  surrirors  with  breach  oi  trust,  and  ako  the  representative  ot  the  deceased  ;  to 

3A.J  that  '^r  '"^ —  withoct  ho- coneurrence,  been  placed  in  such  a  state  [70]  that 

>Le  is  not  bound  to  p  .irs^e  them,  bat  may  leave  the  sumTors  to  indemnify  themselree 
I  hence  \  If  she  ab:dca  by  the  trust-deed,  she  must  abandtm  her  claim  agaiiut  tbe 
sarriTors^ 

June  13.  The  £4»rd  ChaneeUor.  I  hare  again  read  she  pS'pers,  and  the  viev 
vbich  I  take  oi  the  eaae  is  this. 

Tr^e  first  question  is.  with  referen<^e  to  the  excepticmB,  whether  there  was  a 
breach  of  trust  I  It  clearly  appears  to  me  that  there  was  ;  and  the  lesolt  is,  thai 
yicholat  IkmnithorTte  and  the  other  two  trustees  nre  responsible  for  the  eonse- 
quenecs  of  that  breach  of  trust.  The  defence  oi  those  who  represent  the  eo-tmsteee 
was  founded  in  this,  that  the  Plaintiff  Mrs.  Waiixr  bad  given  to  them  authority, 
by  the  power  of  attorney,  to  conchide  the  compromise  with  Isaac  Barris,  the  repre- 
aeniative  of  Nicholas  jOonmithome.  and  that  she  must  be  considered  in  their  persons 
as  a  creditor,  not  on  the  assets  of  Xichoi^s  DonniiKonu,  but  on  the  funds  provided 
by  the  trust-deed,  to  which,  as  it  wag  insisted,  she  was  a  party.  On  the  former 
occasion  1  reviewed  the  whole  evidence  and  correspondence  tor  the  purpose  of  stating 
the  grounds  of  my  opinion,  that  she  could  not  be  considered  as  a  party  to  that  instru- 
ment, so  as  to  ezehifk  her  from  a  demand  against  the  trustees  :  and  I  particularly 
adverted  to  the  circuniiUanee,  that  the  other  parties  to  that  deed  saved  their  rights 
against  third  persons.  It  is  necessary  for  me  to  point  out  to  those  whose  duty  it 
may  be  to  review  my  judgment,  that  I  arrived  at  thu  conchiaioa  after  an  examinatKm 
of  all  the  circumstances  oi  the  case. 

[77]  principal  difficuhy  was  to  do  justice  among  the  trustees  and  tbei 
representatives.  A  ieholas  Donnithorne,  if  the  trust-deed  had  not  been  executed, 
was  tirst  liable  :  but  tbe  consequence  of  that  was  no  more  than  this,  that  Mr& 
\\'a!L-^r  would  be  bound  to  place  the  other  trustees  in  her  situation,  that  they  mi^t 
have  every  remedy  which  she  might  have  had  against  him.  Hie  difficulty  arises 
from  this,  that  the  trust-deed  has  made  all  the  property  of  Donniihonu  a  trust-fnnd 
for  the  creditors  executing  that  deed,  and  has  therefore  taken  the  property  out  of 
the  siti^Ation  in  which  it  would  otherwise  have  stood  as  his  real  or  personal  assets. 
But  it  Mn.  WalixT  is  compelled,  in  consequence  of  the  execution  of  that  deed,  ti> 
pursue  his  assets  under  all  the  difficultiea  which  that  deed  has  interposed,  by  which, 
u  the  circumstances  of  the  case,  she  is  not  bound  to  abide,  the  questitHi  is,  whether 
she  is  not  »ititled  to  an  equity  of  this  kind,  to  say  to  the  sunriTing  trustees  that  the 
bond  of  Nicholas  DonnitKorne  is  discharged  as  a  bond,  not  by  her  act  but  by  thein. 
and  to  require  them  to  replace  the  trust-fund,  leaving  them  to  seek  justice  through 
the  means  provided  by  this  deed  i  The  Court  is  justified  in  holding,  that  they 
would  have  no  reason  to  complain,  having  constantly  stated  that,  holding  the  bond 
for  Mrs.  Walker,  they  were  consulting  her  interests,  and  doing  the  best  that  could 
be  done  for  her  in  executing  the  trust-deed. 

A  declaration  must  be  inserted  in  the  decree,  that  all  demands  which  tbe  liaintifi 
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Hn.  WaUeer  may  poaseas  under  the  trust-deed,  or  against  the  assets  of  Nicliolas 
Donnithornej  aa  assets,  the  surviving  trustees  vill  be  entitled  to  enforce  for  their 
own  benefit, 

[78]  J^h  6-  The  Lord  Chancellor.  Either  the  bill  must  be  dismissed  as  against 
Harris,  or  some  mode  must  be  provided  of  proceeding  between  the  Defendants. 

The  assets  of  Nicholas  Donnithome  must  be  considered  as  assets,  and  as  subjects 
of  the  trust-deed  ;  in  this  suit,  they  cannot  be  treated  as  subjects  of  the  trust-deed, 
because  the  trustees  are  not  before  the  Court  ;  nor  as  assets,  because  under  the  trust- 
deed,  they  are  the  subjects  of  that  deed.  It  appears  to  me,  that  the  remedy  to 
which  the  Plaintifi  Mrs.  Walker  is  entitled,  is  to  charge  the  two  Defendants  personally, 
leaving  them  to  proceed  over  for  their  indemnity  \  but  that  they  cannot  do  in  this 
8uit.(3) 

[79]  The  decree  ordered,  that  the  exceptions  be  over-ruled  as  insufScient,  and 
that  the  sum  of  £5  deposited  with  the  register,  &o.,  be  paid  to  the  Plaintiffs;  and 
his  [80]  Lordship  declared,  that  the  late  Defendant  VfUHam,  Symondt^  and  Thomas 
Griffith,  were  proved  to  have  committed  a  breach  of  trust,  in  respect  of  which  they 
were  [81]  answerable  personally  for  the  trust-money  in  question  ;  and  that,  under 
all  the  circumstances  of  the  case,  the  Plaintiff  Loveday  Walker  ought  not  to  be 
considered  as  [82]  having  relinquished  or  barred  herself  from  the  right  to  consider 
them  as  being  so  answerable  for  the  said  breach  of  trust,  or  as  having  bound  herself 
to  accept  [83]  such  provision  only,  in  respect  of  the  trust-money,  as  she  or  Wm. 
Symonds  and  Thomas  Griffith  were  or  migbt  be  entitled  to  under  the  trusts  of  the 
iiiden-j[B4]-tures  of  lease  and  release  of  the  24th  and  25th  days  of  March  1797,  but 
that,  under  such  circumstances,  either  the  Plaintiff  Loveday  Walker,  under  the 
true  con-[85]-Btruction  of  the  said  indentures,  remained  entitled  to  charge  William 
Symonds  and  Thomas  Griffith  personally,  or,  if  she  was  not  so  entitled  under  such 
con-[88]-struction,  she  was  not  bound  to  take  the  benefit  of  such  provisions,  and 
relinquish  her  demands  against  them  personally  on  account  of  such  breach  of  trust. 
[873  And  his  Lordship  declared,  that  William  Symonds  and  Thomas  Griffith,  having 
made  themselves,  by  having  executed  the  said  indenture  of  release,  and  other  acts, 
[88]  creditors  of  the  Defendant  Isaac  Harris,  as  in  the  said  indenture  of  release  is 
mentioned,  and  the  Plaintiff  Loveday  Walker  not  having  been  bound  to  accept  the 
benefit  of  their  demands,  as  such  creditors,  the  Plaintiffs  were  entitled  to  hare  such 
payment  made  out  of,  and  such  account  directed,  as  thereinafter  was  ordered  and 
directed,  as  to,  the  assets  of  William  Symonds  and  Thomas  Griffith  respectively, 
without  compelling  an  account  to  be  taken  of  the  assets  of  Nicholas  Donnithome, 
deceased,  which  appear  to  be  included  in  the  trusts  of  the  said  indenture  of  release,  or 
enforcing  in  the  said  suit  any  demand  which  by  the  Plaintiffs,  or  on  their  behalf, 
could  be  enforced  under  the  trusts  of  that  indenture ;  but  with  such  liberty  reserved 
to  the  respective  representatives  of  William  Symonds  and  Thomas  Griffith  aa  therein- 
after provided.  And  it  was  ordered  that  it  be  referred  to  the  Master  to  take  an  account 
of  what  remained  due  to  the  Plaintiffs  for  principal  and  interest  of  the  trust-money 
in  question  ;  and  that  the  Defendants  William  Symonds  and  Thomas  Cooke,  out 
of  the  assets  of  the  late  Defendant  William  Symonds,  deceased,  and  the  Defendant 
John  Lilly,  out  of  the  assets  of  Thomas  Griffith,  pay  what  the  Master  should  find 
to  remain  due  for  principal  and  interest  on  taking  the  said  account,  into  the  bank, 
with  the  privity  of  the  accountant-general,  [89]  to  be  there  placed  to  the  credit  of 
the  cause,  "  the  Plaintiff's  account  ;  subject  to  the  farther  order  of  the  Court ; 
Mid  the  Plaintiffs  were  to  be  at  liberty  to  make  such  application  to  the  Court  touching 
the  same  as  they  should  be  advised.  And.  in  case  the  Defendants  William  Symondt 
and  Thomas  Cooke  ahould  not  admit  assets  of  William  Symonds,  deceased,  sufficient 
for  the  purpose  aforesaid,  then  they  were  to  come  to  an  account  before  the  Blaster 
for  his  personal  estate  come  to  their  or  either  of  their  hands,  &c. ;  and  unless  the 
Defendant  John  Lilly,  should  admit  assets  of  Thomas  Griffith,  it  was  ordered, 
that  the  Master  do  take  an  account  of  his  personal  estate,  come  to  the  hands  of  John 
LiUy,  his  executor,  &c. 

And  his  Lordship  declared,  that,  in  case  after  having  satisfied  what  they  were 
liable  to  pay  under  tne  directions  therein  before  contained,  the  Defendants  William 
Symonds  and  Thomas  Cooke  and  John  Lilly,  as  such  representatives  respectively 
as  aforesaid,  or  any  representative  of  Sym^mds  or  Griffith  reapectirely,  should  be 
advised  to  make  any  claim  or  demand  against  the  assets  of  Nicholas  Bmnithome, 
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deceased,  or  against  the  trust-premises  or  the  trustees,  iu  the  said  indenture  of 
release  contained  and  named,  or  against  the  Defendant  Isaac  Harris^  which  it  should 
be  necessary,  or  they  should  be  advised,  to  make  in  the  names  of  the  Plaintiffs,  at 
any  of  them,  they  were  to  be  at  hberty  to  use  the  names  of  the  Plaintifis,  or  any 
of  them,  in  any  such  proceedings,  they  giving  to  the  Plaintiffs  a  proper  and  sufficient 
indemnity  against  the  costs  and  expenses  of  all  such  proceedings.  And  it  wu 
ordered,  that  sueh  indemnity  be  settled  by  the  Master,  if  the  parties  differ  about 
the  same.  And  it  was  ordered  that  it  be  referred  to  the  Master  to  tax  the  costs  of 
the  PlaintifFs,  and  that  such  costs,  when  taxed,  be  paid  by  the  Defendants,  the  executors, 
out  of  the  assets  of  their  respective  testators.  [901  And  it  was  ordered  that  the 
Plaintiffs'  bill,  as  against  the  Defendant  Harris,  be  dismissed,  without  costs  between 
the  Plaintiffs  and  him  ;  but  such  dismissal  was  to  be  without  prejudice  to  any  such 
proceedings  as  aforesaid  for  the  benefit  of  the  representatives  of  the  other  deceased 
trustees,  either  in  their  own  names,  or  those  of  the  Plaintiffs  or  any  of  them,  thereafter 
to  be  taken,  relative  to  the  matters  in  question.  And,  for  the  better  taking  of  the 
said  accounts,  the  parties  were  to  produce  before  the  Master,  upon  oath,  all  books, 
&c.  And  the  Master  wax  to  be  at  liberty  to  make  a  separate  report  or  aeparate 
reports,  of  any  of  the  matters  aforesaid.  And  his  Lordship  reserved  the  conudera- 
tion  of  all  further  directions,  until  after  the  Master  should  have  made  his  report ; 
and  any  of  the  parties  were  to  be  at  Uberty  to  apply  to  the  Court  as  there  should  be 
occasion."  Reg.  Lib.  B.  1817,  fol.  1977. 

(1)  The  power  of  attorney  recited  the  indenture  of  the  17th  of  June  1780  ;  and 
that  the  sum  of  £7900  was,  some  time  after  the  execution  of  the  indenture,  paid 
by  John  Whitmore  to  the  trustees,  and  by  them  invested  upon  a  mortgage  of  certain 
estates,  and  was  paid  off  and  discharged  by  John  Keysall,  purchaser  of  the  said 
estates,  to  the  trustees,  who  thereupon,  or  soon  afterwards,  invested  the  same  upon 
certain  promissory  notes  drawn  by  or  on  the  behalf  of  the  United  Company  of  Merchuts 
trading  to  the  East  Indies,  payable  two  years  after  the  date  thereof  or  thereabouts, 
which  were  received  by  Nimolas  DowaUhomey  on  account  of  himself  and  bis 
co-trustees,  but  who  in  breach  of  his  said  trust  converted  the  said  principal  som 
of  money  to  his  own  use ;  and  Thomas  Griffith  and  WilU^tm  Symonds  have  since 
obtained  a  joint  and  several  bond  from  Nicholas  Donnithome,  and  Isaac  Bonnithome 
his  son,  for  securing  the  same  :  and  that  there  wag  then  due  from  the  estate  of 
Nicholas  Donnithome  to  Griffith  and  Symonds,  as  such  trustees  as  aforesaid,  the 
said  principal  sum  of  £7900  together  with  an  arrear  of  interest  for  the  same  ;  and 
Nicholas  Donnithome  was  at  the  time  of  his  decease  indebted  to  several  other  personi 
by  specialty  and  simple  contract  to  a  very  large  amount,  to  the  payment  of  a  part 
of  which  debts  his  son  Isaac  Donnithome  was  also  liable,  in  consequence  of  hia  having 
joined  in  the  securities  for  the  same  :  and  that  by  certain  indentures  of  lease  uia 
release,  and  assignment,  bearing  date  respectively  on  or  about  the  and 
days  of  January  kst  past,  made,  &o.  (describing  the  deed  of  tru^t  afterwards  executed), 
all  the  real  andpersonal  estate  of  Nicholas  Donnithome,  and  also  IsaMDon/nithome, 
therein  described,  were  conveyed  to  WalpoU,  Curtis,  and  Vfood,  their  executors.  &&. 
upon  trust  by  the  several  ways  and  means  therein  mentioned,  to  raise  money  for, 
and  to  apply  the  same  in  payment  and  discharge  of  the  several  specialty  and  simple 
contract  debts  of  Nicholas  Donnithome  and  Isaac  Donnithome,  jointly  or  BeparateV 
in  the  order  and  course  therein  mentioned  :  and  that  Loveday  Whitmore  had  attained 
her  age  of  twenty-one  years,  and  thereby  became  intitled  to  a  vested  intereat  in  the 
said  sum  of  £7900  subject  to  the  life  interest  of  her  father  and  mother  therein ; 
wherefore  John  WAitmorv  and  Joanna  his  wife,  and  Loveday  WhitTnorethaii  daughter, 
were  then  the  only  persons  beneficially  interested  in  the  trust  money  ;  and  inagmueli 
as  the  mode  provided  by  the  last  recited  indenture  appeared  to  them  that  which 
was  most  eligible  and  would  best  conduce  to  the  dischai^  of  the  several  debts  of 
Nit^iolas  Donnithome  and  Isaac  Donnithome,  John  Whitmore  and  Johanna  hk 
wife,  and  Loveday  Whitmore,  had  therefore  agreed  to  empower  GrifR^  and  Symonds. 
as  such  trustees  as  aforesaid,  to  concur  with  the  other  creditors  of  Nicholcu  Donni- 
thome in  acceding  to  the  deed  of  trust,  and  accepting  the  terms  therein  proposed : 
and  it  was  witnessed,  that  for  the  reasons  and  considerations  aforesaid,  and  for 
divers  other  reasons  and  considerations  them  thereunto  moving  ;  John  Whitmon 
^nd  Joanna  bis  wife,  and  Loveday  Whitmore.  authorised,  empowered  and  diiwted 
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QriffUh  and  Symonds,  or  the  suttitot  of  them,  or  the  executors,  &c.,  to  sign,  seal,  and 
execute  the  indenture  of  release  and  asBignment  of  the  day  of  January  last 
past,  as  creditors  for  the  said  Bum.  of  £7900  and  all  interest  due  for  the  same  up  to 
the  date  of  the  indenture,  and  thenceforth  to  accrue  or  become  due  in  respect  thereof, 
and  from  time  to  time  to  receive  the  proportionate  dividend  or  share  of  the  produce 
of  the  trust  estates,  when  the  same  should,  according  to  the  stipulation  and  direction 
contained  in  the  indenture,  become  due  and  payable,  towards  satislactiou  of  the 
principal  money  and  interest ;  and  Whitmore  and  his  wife,  and  Loveday  Whilmore, 
ratified  and  confirmed,  and  promised  and  agreed  to  ratify  and  confirm  whatsoever 
Griffith  and  Symonds,  and  the  survivor  of  them,  &c.,  should  lawfully  do  or  cause  to 
be  done  in  the  premises  by  virtue  or  in  pursuance  of  the  power. 

(2)  The  doctrine  of  Lord  Northington,  though  now  clearly  over-ruled,  seemfi  to 
have  been  authorized  by  some  early  decisions.  "  If  a  man  be  trusted  with  money 
as  executor  or  otherwise  for  children's  portions,  though  no  interest  be  reserved, 
yet  interests  in  some  measure  shall  be  paid,  while  it  is  in  his  hands,  and  if  he  let  it 
out  to  such  men  as  are  trusted  and  esteesied  by  others  to  be  men  of  worth  and 
ability,  if  any  loss  happen,  he  shall  not  bear  the  loss  thereof.  Per  Lord  Keeper  in 
Cane.  25  Jan.  1637,  m  Sir  Edward  Hale's  and  the  Lady  Car's  case.  MS. 

(3)  Bradwell  r.  Gatchpole. 

Liability  of  co-trustee. 

In  this  case  the  Defendant  was  a  co-executor  with  James  Maykew  in  trust,  and 
co-devisee  with  him  of  certain  lands,  in  trust,  by  sale  to  raise  money  to  discharge  a 
mortgage,  and  the  lands  mortgaged  descended  to  the  Plaintifi  as  heir.  The  mort- 
gage term  was  assigned  after  to  Maykew.  Catchpole  joined  with  Maykew  in  a  con- 
veyance of  the  lands  devised  to  them  to  sell,  and  in  a  receipt  for  the  purchase  money, 
but  never  received  one  penny  for  it.  Maykew  had  enough  in  his  hands  to  discharge 
the  mortgage,  but,  however,  assigned  it  over  for  the  principal  term,  without  notice 
of  the  trust  for  clearing  it,  and  that  assignee  assigned  to  another  with  notice. 
Maykew  had  appeared  to  the  bill,  but  never  answered,  nor  could  be  found  to  be 
served  with  process,  which  was  carried  on  against  him  to  a  commission  of  rebellion ; 
and  it  was  said  he  was  broke.  He  not  being  served  to  hear  judgment,  there 
could  be  no  decree  against  him,  but  the  process  of  contempt  having  been  carried 
on  to  the  end  of  the  line  (less  would  not  have  done),  the  other  Defendant  could  not 
object  for  want  of  parties,  for  otherwise  there  might  be  a  failure  of  justice.  And 
now  upon  hearing  the  cause. 

Lord  Keeper  t^reed  the  Defendant  Catchpole  to  m&ke  satisfaction  for  the  breach 
of  trust  in  his  co-trustee,  running  away  with  the  purchase  money,  though  objected 
that  he  joined  in  the  sale  merely  for  conformity,  and  never  intermeddled  farther. 

Sir  /.  Jekyll  cited  a  late  case  at  the  Rolls,  where  one  who  was  trustee  for  a 
woman  and  her  children  did,  with  the  woman's  consent,  assign  his  trust  to  another 
who  was  guilty  of  a  breach  of  trust,  and  the  first  trustee  decreed  to  make  satisfaction, 
because  trustees  cannot  divest  themselves  of  their  trust  at  their  pleasure.  And 
another  before  Lord  Somers,  where  one  trustee  received  the  whole  trust-money, 
aad  both  were  charged. 

Another  part  of  the  bill  was  against  the  assignee  of  the  mortgage,  to  have  the 
Plaintiil's  inheritance  discharged  of  it,  Maykew  having  had  sufficient  in  his  hands 
to  pay  it  off  while  the  mortgage  was  in  him,  the  mortgagor  not  having  joined  ui  an 
Assignment  from  Maykew  to  /.  S.,  nor  from  8.  to  the  Defendant ;  and  it  was 
insisted,  and  agreed  to  by  Vernon  of  the  other  side,  that  if  any  person  will  take  an 
assignment  of  a  mortgage  in  which  the  mortgagor  doth  not  jom,  he  must  at  his  peril 
inquire  what  is  due  upon  it,  and  if  all  or  part  of  the  principal  hath  been  before  paid 
of?  by  the  mortgagor,  or  discharged  by  perception  of  profits,  the  assignee,  though 
he  comes  in  without  notice,  cannot  set  it  up  again  against  the  mortgagor ;  and 
that  for  that  reason,  where  the  mortgagor  doth  not  join  in  the  assignment,  it  is  the 
constant  course  to  take  a  covenant  from  the  mortgagee,  who  assigns,  that  the 
mortgage  is  in  force,  and  unsatisfied,  &c.  ;  and  that  in  this  case  Maykew  having 
money  enough  in  his  hands  to  satisfy  the  mortgage,  and  which  by  the  trust  was  to 
be  applied  to  that  purpose,  it  ought  to  be  considered  as  applied,  as  against  the 
mortgagee. 

But  Vernon  insisted  that  an  assignee  was  not  obliged  to  take  notice  of  such  a 
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collateral  satisfaction ;  and  there  havii^  been  some  length  of  time,  and  aerenl 
assu^menta, 

Lord  Keeper  would  not  look  upon  the  mortage  as  satisfied  ;  though  it  wte 
objected  that  though  the  first  under  Mayhem  came  in  without  notice,  yet  h  is  assignee 
came  in  with  notice. 

But  Vernon  replied,  that  if  you  would  affect  a  purchaser  at  third  or  fourth  hsnd 
with  notice,  you  must  affect  every  one  under  whom  he  claims,  and  it  is  not  sufficient 
to  prove  notice  in  him  only,  or  in  the  second  or  third ;  for  if  it  were,  a  purchiuer 
without  notice,  might  be  brought  into  an  impossibiUty  of  selling,  by  giving  notiee 
to  those  who  intended  to  purchase  of  him.  [From  Mr.  Cox's  notes. — The  date  of  thk 
case  is  not  stated  ;  but  the  names  of  the  counsel  ascertain  the  period  within  whid 
it  must  have  occurred.]  [Sir  /.  J^U  became  Master  of  the  Rolls  in  1817.] 

Blixabeth  Ryder  v.  Edward  Bickerton.   In  Chancery.   9th  Dec.  1743. 

[S.  C.  1  Eden,  149  (n.).   See  Hughes  v.  Wells,  1852,  9  Hare,  773  ;  Sawyer  t.  Savyer, 

1885,  28  Ch.  D.  604.] 

Trustee  charged  with  breach  of  trust,  for  not  putting  out  money  at  interest,  nor 
on  the  best  security,  according  to  the  trust  in  a  deed.  Money  lent  on  a  promissorf 
note  is  not  put  out  on  a  security.   Trustee  not  protected  by  acquiescence  of  the 

cestui  que  trust,  not  duly  informed. 

The  bill  was  brought  to  have  a  satisfaction  for  £800  which  had  been  dej.osited 
in  the  Defendant's  hands,  as  a  trustee,  to  be  laid  out  on  the  best  security  that  could 
be  got,  and  which  the  Defendant  had  lent  to  one  Mr.  Ryder,  the  Plaintiff's  uncle, 
who  afterwards  became  bankrupt,  on  his  promissory  note. 

Lord  Chancellor  [HardwickeJ.  If  this  Defendant  has  acted  fairly,  it  is  a  hard 
case,  but  the  rules  of  this  court  must  be  observed ;  and  it  is  better  that  one  man 
should  suffer  an  inconvenience,  than  that  the  general  rule  should  be  broken. 
( Two  questions  ;  first,  whether  Defendant  has  been  guilty  of  a  breach  of  trust  I 
|(^:^Second,  whether  there  is  any  thing  on  lus  part  to  excuse  that  breach  of  trust : 
or  to  indemnify  him  as  to  the  plaintiff  or  her  son  1 

As  to  the  first,  it  is  now  plam,  that  he  is  guilty  of  a  breach  of  trust ;  and  a  breacli 
of  trust  may  arise  not  only  from  a  fraud  in  the  trustee,  but  from  his  gross  negligence ; 
in  both  which  cases  he  is  liable  to  make  satisfaction  in  this  court. 

Here  has  been  the  grossest  negligence.  £800  out  on  a  mortgage,  which  this 
trustee  was  to  receive,  and  place  out  at  interest  on  the  best  security  that  could  be 
got  for  the  same,  with  the  approbation  of  the  husband,  wife,  and  survivor  ;  after- 
wards there  is  a  clause  in  the  articles  that  defendant  should  not  be  liable  to  any  bad 
debts,  arising  from  an^  insufficient  security  that  should  be  so  taken,  nor  for  mon 
than  should  come  to  lus  hands. 

It  is  plain  that  £800  came  to  his  hands ;  so  that  the  next  question  is,  whether 
he  has  pursued  the  trust  t  It  is  so  far  from  that,  that  he  has  neither  placed  it  out 
on  security,  nor  at  interest,  but  has  laid  it  out  on  a  bare  promissory'  note,  payable 
on  demand,  value  received,  without  any  interest.  So  there  appears  a  direct  breach 
of  trust  in  two  respects ;  first,  it  was  to  have  produced  interest  during  the  life  oi 
the  husband  and  wife  ;  and  in  the  next  place,  it  was  to  have  been  on  the  best  securitT 
that  could  be* 

A  promissory  note  is  evidence  of  a  debt ;  but  it  cannot  be  considered  as  a  securitj 
for  money  ;  for  it  should  have  been  on  some  such  security  as  binds  laud,  or  some- 
thing* to  be  answerable  for  it. 

Next  as  to  the  approbation  of  the  husband  or  wife ;  but  1  shall  lay  no  weight  on 
this,  as  to  the  breach  <^  trust,  for  their  power  of  approbation  or  consent  was  only 
to  collect  what  kind  of  security,  and  if  this  had  been  a  security,  their  consent  might 
have  been  sufficient  to  have  indemnified  him. 

Another  consideration  is,  as  to  part  of  the  £800  there  is  a  clause  in  the  arttcled 
that  if  the  husband  should  have  a  mind  to  make  use  of  any  of  the  money  in  trade, 
and  should  procure  his  wife's  consent,  the  trustee  should  be  indemnified  for  paying 
it  to  him. 

There  was  a  deed  prepared,  in  pursuance  of  this  power,  for  £300,  but  never 
executed,  nor  was  any  part  of  the  money  paid,  so  that  is  entirely  out  of  the  van, » 
to  the  breach  of  trust. 
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This  trustee  has  taken  upon  him  to  act  in  the  trust,  and  has  received  the  money. 
It  IB  said  it  will  be  a  very  hard  case  on  trustees.  As  to  that,  there  would  be  some 
weight  in  it,  if  trustees  were  forced  to  apply  to  this  court  in  the  case  of  small  sums. 
But  that  can  hold  only  where  there  are  but  small  deviations  in  the  act  of  the  trustees 
from  their  powers  ;  and  that  is  not  this  case  ;  so  that,  supposing  a  breach  of  trust, 

The  next  consideration  is,  whether  the  trustee  may  be  excused  from  making  a 
aatisfactioD  to  the  Plaintiffs  or  the  infants  t 

As  to  the  infants,  there  is  no  pretence  to  say  that  the  defendant  shall  be  excused  ; 
for  after  the  marriage  it  was  not  in  the  power  of  the  husband  or  wife  to  do  any  thing 
to  prejudice  them. 

So  all  that  remains  is,  whether  the  PlaintifE  has  done  any  thing  to  defend  the 
trustee  against  being  liable  to  make  satisfaction  to  her  during  her  life  1  And  as  to 
that,  I  am  of  opinion  she  has  done  nothing. 

The  power  of  the  wife  must  arise  out  of  the  articles,  for  after  the  marriage  she 
had  no  power  to  prejudice  herself.  The  power  is  that  she  and  her  husband  must 
give  their  consent  to  the  placing  out  the  money  on  security  ;  Therefore  she  could 
not  give  her  consent  to  the  placing  out  the  money  on  no  security  at  all. 

There  is  another  point,  where  it  is  said  that  there  may  be  a  case  in  which  a 
married  woman  may  not  have  power  to  act  within  the  terms  of  a  trust  created 
before  marriage,  and  yet  if  she  draw  in  a  trustee  to  do  any  thing  against  her  benefit, 
she  being  so  concerned,  shall  not  afterwards  be  admitted  to  take  advantage  of  it 
against  the  trustee ;  which  I  believe  is  so  :  but  in  all  these  cases  it  must  be  where 
the  persons  so  to  be  affected  might  have  been  fully  informed  of  the  state  of  the  case. 
So  that  the  question  is,  whether  the  Plaintiff  appears  to  have  been  fully  informed 
of  the  state  oi  the  case  1 

There  is  no  evidence  before  me  of  any  transaction  that  she  was  privy  to,  antC' 
cedent  to  the  lending  of  the  money.  I  am  speaking  as  to  her  being  fully  informed. 
All  the  evidence  arises  after  the  money  was  lent.  The  evidence  arising  out  of  the 
recital  of  the  deed  of  March  1737,  amounts  to  nothing;  for  it  is  a  false  recital ; 
reciting  that  the  money  had  been  paid  by  the  mortgagees,  and  placed  out  on  a 
security  ;  and  next  Grompton  swears  that  she  said,  as  the  money  was  placed  out  at 
interest  in  her  uncle's  hands,  she  would  be  content  to  lose  it.  This  was  a  kind 
declaration ;  but  the  question  is,  whether  it  shews  that  she  was  acquainted  with 
the  transaction  %  It  was  further  proved  that  she  said  the  mon^  would  be  getting 
something  for  her  and  her  children ;  whence  it  appears  she  mistook  the  matter, 
as  the  note  did  not  carry  interest.  Another  declaration  of  hers  was,  that  she  was 
to  have  S  p&r  cent,  for  it ;  but  it  was  pliun  it  would  not  bring  her  any  thing,  for  no 
interest  could  be  recovered  but  from  the  time  of  making  the  demand. 

So  that  it  appears  she  was  imposed  on,  thinking  it  was  placed  out  at  interest  on 
security. 

When  the  Defendant's  part  of  the  case  comes  to  be  considered,  I  am  far  from 
charging  him  with  a  fraud ;  but  it  would  be  dangerous,  in  general,  that  a  trustee 
should  be  excused  for  placing  out  money  in  the  hands  of  persons  with  whom  he 
has  great  dealings  in  trade,  where  that  same  money  may  possibly  come  round  to 
his  own  hands,  to  pay  his  own  debt,  in  method  of  negociation.  I  do  not  impute 
this  to  the  Defendant ;  but  in  general  it  might  be  a  dangerous  thing :  therefore 
1  cannot  by  any  means  allow  his  excuse. 

Decree  the  Defendant  to  make  satisfaction  for  the  principal  sum  of  £800  and 
interest,  after  the  rate  of  i  per  cent.,  from  the  death  of  the  Plaintiff's  husband. 

I  cannot,  for  the  sake  of  the  precedent,  make  any  other  decree  in  this  case. 

There  was  evidence  that  Mr.  Ryder,  into  whose  hands  the  money  was  placed, 
was  at  that  time  in  very  good  circumstances,  to  the  appearance  of  the  worla ;  that 
the  Defendant  was  but  in  slender  circumstances,  and  that  the  Plaintiff  and  her 
husband  were  glad  to  have  it  in  Mr.  Ryder's  hands,  thinking  it  a  better  security ; 
and  it  further  appeared  that  the  Plaintiff  and  her  husband  were  needy,  and  wanted 
it  to  be  at  interest,  and  that  the  Defendant  had  endeavoured  to  lay  it  out  in  a  pur- 
chase of  lands,  but  the  Plaintiff's  husband  did  not  like  the  purchase. 

Reg.  Lib.  B.  17-13,  fd.  104.    From  Mr.  ShorL—Lord  Colchester's  Mtiti. 
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Adye  v.  Feuilleteau.   In  Chancery.    Ut  May  1783.  (2  C<xc^  24.) 

An  executor  lending  money  of  his  testa;tor,  upon  bond,  shall  be  personally  answer 
able,  if  the  security  prove  defective,  though  his  testator  was  in  the  habit  of  lending 
money  on  such  security ;  and  shall  not  be  indemnified  from  the  profits  made 
by  other  transactions  of  the  same  nature. 

Exception  to  the  Master's  report,  that  the  sum  of  £1000,  which  had  been  lent 
by  the  executor,  on  bond,  out  of  the  assets  in  his  hands,  and  the  security  for  whidi 
had  failed,  had  not  been  allowed  him  by  the  Master  in  his  accounts. 

Testator  died  in  the  island  of  St.  Christopher,  where  he  left  a  very  large  perstnul 
estate,  consisting  of  money  lent  on  mortgages,  and  on  bonds,  leaving  Flaintifis, 
the  infants,  his  residuary  legatees. 

It  had  been  usual  with  the  testator  to  lend  very  large  sums  of  money  on  personal 
securities  in  the  island,  and  the  Defendant,  the  executor,  who  resided  at  St. 
Christopher's,  continued  the  money  upon  the  same  securities,  and  as  he  received 
in  the  same,  lent  it  again  upon  bonds,  at  £8  per  cent.,  the  lawful  interest  of  the 
island ;  he  by  this  means  benefited  the  estate  about  4  or  £5000.  The  £1000  in 
question  was  lent  by  the  executor  to  a  person  of  whose  solvency  no  doubt  could  bt 
entertained  at  the  time  ;  afterwards,  however,  he  failed. 

The  executor's  conduct  had  been  exceedingly  honourable  in  every  respect,  and 
all  the  parties  in  the  cause,  who  were  adults,  consented  to  his  being  discharged  in 
his  account  of  this  £1000 ;  and  the  children  and  residuary  legatees  of  the  testator, 
who  were  infants,  did  not  oppose  it. 

Hardinge  and  Graham  argued  for  the  exception,  that  an  executor  might  be 
considered  in  two  capacities,  Ist.  merely  as  an  executor  pacing  debts  and  distributing 
the  assets ;  and,  2dly,  as  having  money  standing  in  his  name  for  a  considerable 
time  to  satisfy  legacies  that  do  not  immediately  arise,  in  which  capacity  he  may 
more  properly  be  considered  as  a  trustee  than  as  an  executor ;  that  when  acting 
in  the  former  caj)acity,  the  executor  was  entitled,  for  his  own  use,  to  any  tempo  ran' 
profits  which  might  be  made  of  ths  money  in  his  hands,  and  therefore  was  account- 
able for  any  loss  which  might  happen.  This  is  the  opinion  of  Lord  Hardwicke,  in 
AdaTM  V.  Gale,  2  Atk.  106,  whose  words  are:  "  An  executor  may  make  use  of 
money  which  is  perpetually  coming  in  by  assets  of  the  testator,  and  turn  it  to  his 
own  advantage  j  and  it  is  not  improper  for  an  executor  to  do  it  upon  his  own  account, 
where  he  is  a  respectable  man  and  ready  to  answer  legacies  and  debts  when  called 
upon."  And  the  same  doetrine  was  laid  down  in  Bramfielf  v.  Wytherley,  Free.  Chan- 
505,  where  it  is  said  that  if  the  executor  is  solvent,  he  shall  have  the  profits  made 
of  the  money  to  his  benefit,  because  he  ran  the  risk  ;  secus  of  an  executor  insolvent 
at  the  time,  because  he  runs  no  risk.  When  acting  in  the  second  capacity,  the 
executor  is  to  be  considered  as  a  trustee,  and  as  such  is  entitled  to  the  favour  of 
the  court,  where  the  strict  rule  of  law  would  be  against  him  ;  in  this  capacity  he  is 
entitled  to  no  profits  made  of  the  assets,  and  therefore  ought  not  to  be  personally 
liable  for  the  loss.  If  a  trustee  (and  the  executor  quoad  hoc  is  a  trustee)  keeps  the 
trust  property  as  he  would  keep  his  own,  or  as  the  court  has  evidence  the  person 
for  whom  he  is  trustee  would  have  kept  it,  he  shall  be  indemnified.  Morley  v. 
MoTley,2Chan.  Ca.  2 ;  Jonesv.Leicis,  2  Ves.Sen.  240.  Inthepresentcasetheexecutor 
not  only  employed  the  money  as  he  would  have  employed  it  had  it  bmn  his  own, 
but  he  employed  it  in  a  manner  the  most  beneficial  that  was  possible  for  the  residuary 
legatees,  the  mfants,  and  by  which  he  has  gained  for  them  a  very  considerable  sum. 
He  was  obliged  to  lend  the  money  upon  personal  security,  or  he  must  have  trans- 
mitted it  to  England,  where  it  would  have  produced  much  less,  upon  any  securities, 
because  the  island  afiorded  no  other  securities  but  personal  on«i ;  the  executor, 
too,  in  this  case,  employed  the  money  in  the  very  same  way  in  which  the  tester 
had  himself  employed  it,  and  as  he  certainly  would  have  employed  it,  had  he  been 
living.  In  Free.  Chan-  49,  Gibbs  v.  Herring,  testator  employea  a  person  to  place 
out  money  for  him  at  interest,  and  died,  leaving  a  sum  in  his  hands  to  be  so  laid 
out ;  the  executor  desires  him  to  place  it  out  at  interest ;  he  does,  and  the  security 
fails ;  the  executor  was  held  to  be  liable.  Harden  v.  Farsons,  before  Lord  Northii^ 
ton  (dted  from  a  MS.  note  of  Mr.  Stainsley.  1  Eden,  146 ;  Vide  3  Swaiu.  62,  63), 
was  a  case  in  point.  There  the  executor  lent  money  upon  the  note  of  a  man  of  whon 
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solvency  there  was  not  at  the  time  the  least  reason  to  doubt ;  afterwards  he  failed, 
and  liord  Nortkington  held  that  the  executor  should  not  be  liable,  and  said  it  was 
sufficient  if  he  dealt  with  the  property  as  he  did  with  his  own ;  but  that  if  there 
had  been  crtuta  ne^i^tia,  that  indeed  would  have  been  difierent,  and  would  have 
amounted  to  a  breach  of  trust ;  and  the  other  cases  cited  were  Churchill  v.  Hobson, 
1  P.  W.  241 ;  Salk.  218,  and  Cox  v.  D'Aranda,  Vi/n.  Abr. 

Lord  LoughhoTOugh.  It  is  quite  a  settled  point  that  an  infant's  money  cannot 
be  laid  out  on  personal  security  {Terry  v.  Terry,  Gilh.  Eq.  Rep.  10) ;  and  the  Court 
will  never  give  their  sanction  to  that  when  done,  which  at  the  time  they  would  not 
have  suffered  to  have  been  done.  In  some  of  the  reports  a  confused  notion  prevails 
that  an  executor  or  trustee  is  not  answerable  for  the  loss,  where  he  would  be  answer- 
able for  the  profits,  but  I  take  that  to  be  quite  erroneous,  and  that  it  has  been  long 
established  in  this  court,  that  in  these  cases  every  thing  shall  be  taken  against  the 
executor ;  if  any  profits  are  made,  he  must  account  for  them  ;  if  any  loss  happens, 
he  must  bear  it ;  and  it  does  not  alter  the  case  that  the  executor  has  improved  the 
estate  by  lending  money  on  personal  security ;  for  the  Court  will  not  consider  the 
vhole  account  of  his  dealings  together,  but  must  consider  every  single  transacticm 
by  itself.  The  executor  has  behaved  ver^  honourably ;  and  I  do  not  doubt  that 
when  the  infants  come  of  age,  they  will  think  themselves  bound  in  honour  to  make 
up  this  loss  to  him,  but  the  Court  cannot  do  it.  The  distinction  taken  Prec.  Chtm. 
505,  is  a  very  absurd  one,  and  I  thought  had  been  long  exploded.  The  exoeptaon 
must  be  over-ruled. 

Sardinge.  Does  your  Lordship  decide  upon  the  ground  of  its  being  infants* 
money  t 

liOrd  Loughborough.  Upon  the  ground  oi  its  being  trust  mone;^.  The  circum- 
stance of  their  being  infants  only  affects  the  case,  in  as  much  as  it  is  impossible  there 
can  be  any  circum^ances  of  conduct  in  them  which  can  authorise  the  executor,  as 
there  might  have  bem  had  they  been  adults. 

HtOham,  B.  Another  reason  why  the  Court  always  disapproves  of  lending  money 
on  personal  security  is,  that  it  is  a  species  of  gaming,  by  which  great  interest  is  guned, 
and  which  the  Court  will  not  encourage. 

The  exception  over-ruled. 

from  Mr.  Bomilly.   Lord  Colchester's  MSS. 

Cbawshay  v.  Collins.  July  13, 16, 1818. 

[For  other  proceedings  see  15  Ves.  218  ;  1  Swans.  40  ;  1  Wils.  Ch.  31 :  1  Jac.  &  W. 
267;  2  Russ.  325.    See  now  Arbitration  Act,  1889  (52  &  63  Vict.  c.  49),  ss.  5.  6.] 

Arbitrators  under  an  order  of  reference  in  a  cause,  having  declined  to  proceed, 
the  suit  may  be  prosecuted  as  if  no  reference  had  Deen  made. 

By  an  order  of  1st  oi  March  1817,  on  consent,  all  matters  in  difference  between 
the  parties  were  referred  to  the  award  of  three  arbitrators,  and  it  was  ordered  that 
no  bill  should  be  filed,  nor  any  action  commenced  by  either  of  the  parties  against 
the  other  touching  any  of  the  matters  referred,  except  for  the  purpose  of  enforcing, 
if  necessary,  the  award  to  be  made ;  and  any  of  the  parties  were  to  be  at  liberty 
to  apply  to  the  Court  as  they  should  be  advised. 

The  arbitrators  having  declined  proceeding,  and  the  Court  having  refused 
to  order  them  to  proceed  (1  Swans.  40),  the  [91]  Flaintifi  on  the  4th  of  May  1818, 
obtained  a  reference  to  the  Master  to  take  certain  accounts,  and  on  the  30th  of 
Juncy  an  order  on  the  Defendant  Collms^  to  produce  before  the  Master  all  books, 
&c.,  in  his  possession  relating  to  the  accounts.  Collins  now  moved  to  discharge 
the  latter  order  with  costs. 

The  Solicitor  General  [Sir  Robert  GiffordJ  and  Mr.  Beames,  for  the  motion. 

The  order  of  reference  is  a  virtual  dismission  of  the  bill ;  although  the  arbitrators 
decline  to  make  an  award,  the  cause  is  no  longer  in  court.  The  terms  of  the  reference 
are  absolute,  not  in  the  usual  form,  conditional  on  the  event  of  an  award  made. 
The  concluding  reservation  of  liberty  to  apply,  is  a  clause  of  course,  and  may  refer 
to  applications  for  compelling  the  arbitrators  to  proceed,  or  for  enforcing  their  award. 
Woodbridge  v.  Hilton  (1  Pro,  C,  C.  398 ;  2  Dick.  040).  Dick  v.  Milligan  (1  Bro, 
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C.  C.  117.  536;  2  Ves.  Jun.  23),  Price  v.  Williams  (3  ^ro.  C.  C.  163;  1  V«. 
Jun.  365). 

It  ifi  true,  that  after  the  first  order  of  reference  was  suffered  to  expire,  a  second 
order  of  reference  was  made,  with  the  consent  of  the  Defendant  Collins  ;  but  after 
Court  had  transferred  its  jurisdiction  to  the  arbitrators,  no  consent  could  wttm 
it.  Povmall  v.  Kin^  (6  Ves.  10).  Had  the  reference  not  failed,  it  is  not  in- 
tended that  the  parties  could  have  proceeded  here ;  the  forum  of  the  question  wu 
changed. 

Sir  Samuel  Bomilly,  Mr.  Hart,  and  Mr.  James  SU-phen,  against  the  motion. 

[92]  The  dicta  cited  in  support  of  this  novel  motion,  from  cases  in  which  an  av&rtl 
\VA&  actually  made,  have  no  application  to  a  case  in  which  the  reference  to  arbitration 
has  become  ineffectual.  The  Court  divests  itself  of  jurisdiction  only  when  the 
question  can  be  decided  by  the  arbitrators.  The  reservation  of  liberty  to  af^ly 
supposes  a  cause  depending. 

The  Lord  Chancellor  [Eldon].  I  take  it  to  be  undeniable,  notwithstanding 
what  was  said  in  Dick  v.  Milligan,  that  according  to  all  the  old  cases,  an  award 
was  subject  to  exceptions :  the  new  cases  have  restored  the  subject  to  a  rule  of  commoii 
sense,  that  if  on  a  reference  of  all  matters  in  dispute  the  arbitrators  proceed,  then 
is  an  end  of  the  matter :  but  the  question  is,  whether,  if  the  arbitrators  do  not  pro- 
ceed, if,  for  example,  one  diw,  the  cause  is  so  out  of  court,  that  the  parties  cannot 
apply  to  prosecute  it  1  I  always  understood  that  the  reserved  liberty  to  apply 
extended  both  ways ;  authorizing,  if  an  award  was  made,  proceedings  on  the  award ; 
and  if  the  arbitrators  did  not  proceed,  an  application  as  if  the  reference  had  not 
been  made< 

July  16.  The  Lord  Chancellor.  The  motion  must  be  refused,  and  the  eaiue 
will  proceed  as  if  no  reference  had  been  made. 

Hia  Lordship  doth  not  think  fit  to  make  any  order  upon  the  motion,  but  doth  order, 
"  that  the  said  Defendant  do  pay  the  costs  of  this  application."  Reg.  Lib.  A.  1817, 
foi.  1464. 


[93]  BoBERT  Mayne,  Plaintiff ;  William  Hawkey,  and  James  Watt,  Defendants. 

July  14,  August  7,  1818. 

A  clerk  in  court  and  solicitor  refusing  to  continue  the  conduct  of  a  cause  until 
his  fees  are  paid,  ordered  to  produce  an  office  copy  of  the  bill  to  be  marked. 

A  motion  was  made  on  behalf  of  the  Defendant  Watt,  that  Mr.  Badcliffe,  one 
of  the  sworn  clerks,  might  be  ordered  forthwith  either  to  produce  to  the  six-clerk 
the  office-copy  of  the  bill  alleged  by  him  to  have  been  made  in  Easter  term  181G, 
in  order  that  the  same  mi^ht  be  marked,  or  that  he  might  be  ordered,  forthwith 
to  deliver  up  to  the  said  aiz-clerk  the  original  record  of  the  amended  bill  filed  in 
this  cause  ;  and  that  Mr.  /.  G.  S.  might  be  at  liberty  to  act  as  the  clerk  in  court 
for  Watt,  in  the  future  conduct  of  the  cause,  and  to  file  his  further  answer  to  the 
exceptions,  and  also  to  the  amended  bill. 

The  affidavit  of  Watt  stated,  that  having  no  personal  interest  in  the  cause,  and 
being  a  party  merely  as  the  agent  or  consignee  of  Hawkey,  he  had,  at  Hatckeif's 
request,  allowed  his  answer  to  be  prepared,  and  his  defence  to  be  conducted,  by 
/.  B.,  the  friend  and  solicitor  of  Hawkey,  under  an  assurance  that  he  should  not 
be  responsible  for  any  expense  incurred ;  that  those  terms  were  understood  by 
J.  B.,  who  admitted  that  he  was  employed  by  Hawkey  alone,  and  that  Wall  was 
not  responsible  to  him ;  that  in  May,  J.  R.  informed  Watt,  that  in  consequence 
of  the  death  of  Hawkey,  he  could  not  continue  so  to  conduct  Watt's  defence,  but  that 
Walt  must  supply  money  for  carrying  on  the  suit ;  that  Watt  having  then  employed 
his  own  solicitor  R.  G.  B. ,  J.  B.  refused  to  part  wiik  any  papers,  or  give  any  imormar 
tion  until  his  bill  was  paid  ;  and  in  June  delivered  a  bill  amounting  to  £73. 

[94]  affidavit  of  B.  G.  B.,  filed  in  support  of  the  motion,  stated,  that  having 
been  employed  by  the  Defendant  Watt  to  put  in  his  answer  to  the  exceptions  allowed 
to  his  former  answer,  and  also  his  answer  to  the  amended  bill,  the  deponent  applied 
to  /■  B.  for  the  requisite  information,  who  declined  to  give  any  information,  or 
to  part  with  any  papers,  unless  he  was  paid  his  bill  of  costs  for  what  he  had  before 
done ;  that  an  attacnment  having  issued  against  Watt  for  not  putting  in  his  answer. 
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the  deponent  prevailed  upon  the  Plaintiff's  solicitor  to  allow  time  for  the  answer ' 
to  be  prepared,  and  to  furnish  the  deponent  with  a  copy  of  the  amended  bill,  and 
of  the  exceptions  ;  that  he  afterwards  prepared  the  further  answer  of  Watt,  which 
was  sworn  on  the  22d  of  May  last,  and  also  paid  the  costs  of  the  attachment  and 
of  the  exceptions,  to  the  Plaintiff's  clerk  in  court;  that  some  considerable  time 
after  the  answer  was  sworn,  he  was  informed  by  the  agent  for  Mr.  /.  G.  S.,  the 
Deponent's  clerk  in  court,  that  the  six-clerk  had  refused  to  file  the  sanLe.  because 
the  office-copy  of  the  amended  bill  had  not  been  marked  or  paid  for,  although  in 
the  bill  of  costs  lately  delivered  to  Waff  by  /.  the  sum  of  £7, 19s.  10(2.  was  charged 
for  an  office  copy  of  the  amended  bill  in  Easter  term  1816  ;  that  he  afterwards 
attended  with  the  agent  of  Mr.  J.  G.  S.,  at  J.  R.^s  seat  in  the  Six-Clerks'  office, 
and  requested  J.  R.  to  get  the  office-copy  (which  he  alleged  had  been  made)  marked 
by  the  six-clerk,  in  order  that  the  answer  might  be  filed  ;  and  the  deponent  subse- 
quently offered  to  pay  for  the  office-copy,  if  J.  R.  would  produce  and  get  the  same 
marked,  which  he  positively  refused  to  do ;  that  deponent  had  been  informed  by  the 
agent  of  Mr.  /.  G.  S.,  which  information  he  believed  to  be  true,  that  J.  R.  detained 
the  original  record  of  the  amended  bill,  alleging  that  he  had  a  lien  thereon  for  the 
amount  of  a  bill  of  costs  which  he  claimed  to  Se  due  to  him  from  Watt. 
[96]  Sir  Samuel  BomUly,  for  the  motion. 

Before  a  Defendant  is  allowed  to  file  an  answer,  he  must  take  an  office-copy 
of  the  bill ;  and  the  siz-clerk  has  no  means  of  knowing  whether  the  copy  produced 
has  been  taken,  except  by  the  mark. 

Mr.  Hart,  against  the  motion. 

August  7.  The  Lord  Chancellor  [Eldon].  My  opinion  is,  that  Mr.  J.  Radcliff'e 
must  do  what  this  motion  requires.  If  a  clerk  in  court,  or  solicitor,  having  engaged 
in  the  conduct  of  a  cause,  thinks  proper  afterwards  to  refuse  to  proceed  without 
payment,  he  cannot  stop  the  cause ;  he  may  reasonably  decline  to  act  without 
payment,  and  if  the  client  omits  to  pay,  he  cannot  be  compelled  to  part  with  papers ; 
but  he  must  not  delay  the  progress  of  the  suit.  The  refusal  of  the  solicitor  or  clerk 
in  court  to  proceed  authorises  the  client  to  empkiy  another  solicitor  or  clerk  in 
court ;  and  though  the  former  solicitor  or  clerk  in  court  cannot  be  compelled  to 
part  with  papers,  he  must  produce  them  for  all  purposes  in  the  cause.  (See  Com- 
merell  v.  Poynton,  1  Sicans.  1.) 

"  His  Lordship  doth  order,  That  J.  R.,  one  of  the  sworn  clerks  of  this  court, 
do  forthwith  produce  to  the  aix-clerk  the  office-copy  of  the  bill  all  ged  by  him  to 
have  been  made  in  this  cause  in  Easter  term  1816,  in  order  that  the  same  may  be 
marked ;  and  it  is  ordered  that  J.  G.  S.  be  at  liberty  to  act  as  the  clerk  in  court  for 
the  Defendant  J.  Watt,  in  the  future  conduct  of  this  [96]  cause,  and  to  file  his  farther 
answer  to  the  exceptions  allowed  in  this  cause,  and  also  to  the  said  amended  bill." 

Beg,  Lib.  B.  1817,  fol.  1556.(1) 

(1)  On  inquiry  at  the  office  of  the  six  Clerks,  the  editor  has  been  favoured  with 
the  following  information  of  the  course  of  proceeding.  An  office-copy  of  the  bill 
being  taken  bv  the  Defendant's  clerk  in  court,  is  produced  to  the  Defendant's 
six-clerk,  for  the  purpose  of  receiving  his  signature,  and  being  then  marked  with 
the  official  stamp,  becomes  an  authority  for  the  clerk  in  eovat  taking  the  copy, 
to  file  the  answer  of  the  Defendant  for  whom  the  copy  was  taken.  {Orders  in  Chancery, 
ed.  Beames,  186.  Attorney-General  v.  Milward,  1  Cox.  437.)  A  peer  defendant  being 
served  with  a  copy  of  the  bill,  is  allowed  to  file  an  answer  without  taking  another  copy. 

The  following  note  of  a  case  (shortly  reported,  2  Anst.  489),  on  the  jurisdiction 
of  courts  over  their  officers,  is  extracted  from  Lord  Colchester's  MSS. 

Exchequer.    Trinity  Term  17'J4.    Power  of  the  Court  of  Exchequer  to  remove 
from  the  Remembrancer's  office  clerks  who  have  not  served  a  clerkship. 

In  the  matter  of  Windus  and  Rich,  side  clerks  in  the  King's  Kemembrancer's 
office,  Richards  moved,  on  behalf  of  Messrs.  Windus  and  RiiM,  that  the  name  of 
John  George  Donne  mi^ht  be  erased  from  the  roll  kept  in  tlie  office,  whereby  the 
seniority  of  the  clerks  m  court  is  ascertained. 

This  motion  was  supported  by  affidavits,  that  Jolm  George  Donne  was  articled 
to  David  Burton  Fowler,  Esq.,  prior  to  May  1787,  one  of  the  sworn  clerks  in  the 
said  office,  but  hod  never  attended  there  till  33d  May  17U4,  although  his  name 
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had  been  entered  upon  the  roll  at  the  time  of  his  being  articled,  and  still  remAinei] 
there  ;  that  Windus  was  articled  to  another  of  the  sworn  clerl^  in  May  1787,  uid 
Bich  to  another  in  November  1 787,  from  which  respective  times  they  had  r^;uUrly 
attended  and  served  ;  that  the  said  J.  G.  Donne  [97]  was,  during  the  whole,  or  t« 
greatest  part  of  the  said  time,  at  school,  and  at  the  time  of  his  name  being  entered 
on  the  roll,  was  only  of  the  age  of  nine  years,  being  an  age  much  earlier  than  luu^ 
for  bringing  clerks  into  the  office. 

Besides  the  impropriety  of  such  clerkship  being  allowed  to  stand  good,  it  w&g 
insisted  also  that  such  a  priority  in  the  roll,  might  and  would  probably  prejudice 
Windus  and  Rich  in  the  office  at  some  future  period. 

Abbot,  contra,  shewed  for  cause,  that  by  other  a£5davit8  it  appeared,  that  Wtiuiu 
and  Rick  knew,  during  the  whole  time,  that  the  name  of  Donne  stood  before  thein. 
although  they  forbore  for  seven  years  to  complain  of  it ;  that  at  any  time,  if  required, 
Donne  was  ready  and  would  have  left  school  to  give  personal  service  in  the  office ; 
that  during  the  whole  time  he  transcribed  the  king's  process  (which  is  part  of  the 
articled  clerks'  duty),  W  an  avowed  agent  in  the  office,  with  the  express  Knowledge 
and  acquiescence  of  Windus  and  Rich,  and  that  the  said  David  Burton  Fonda 
had  dispensed  with  his  service  for  the  purpose  of  promoting  his  education ;  and 
that  no  rule  or  precedent  to  the  contrary  was  known  or  ever  intimated  to  Dami 
Burton  Foider  or  JDonne. 

Two  precedents  were  cited  in  the  course  of  the  argument  of  names  being  erased 
from  the  roll ;  one  of  Mr.  Ord,  whose  name  had  been  postponed  for  non-attendance, 
by  the  authority  of  the  Deputy  Remembrancer,  and  without  controTeray ;  and 
another  of  Mr.  Wood,  whose  name  had  been  erased,  he  having  left  the  office  for 
many  years,  and  returned  to  it  at  a  great  interval  of  time. 

The  Court  was  clearly  of  opinion,  first,  that  it  had  jurisdiction  to  interfere  in 
regulating  the  duties  and  conduct  of  all  these  clerks,  although  appointed  by  the 
Kind's  Remembrancer,  and  promoted  at  his  discretion ;  secondly^  that  no  articled 
cle^  should  have  his  name  on  the  roll  who  did  not  bona  fide  snve  under  hii 
indentures. 

And,  accordingly,  the  Court  ordered  the  name  of  J.  G.  Donne  (not  to  be  post- 
poned, but)  to  be  wholly  erased  from  the  rolls.  See  Dorringion's  case,  Hardr.  130. 
and  the  memorandum  relative  to  the  offices  of  chief  prothonotary  of  the  Common 
Pleas,  and  coroner  and  attorney  of  the  King's  Bench.   Dt/er^  160  h. 

[981  Ex  parte  BiRCH  in  the  Matter  of  Addy,  a  Lunatic.   July  23,  1818. 
Sales  of  copyhold  estates  of  a  lunatic  are  not  authorised  by  stat.  43  G.  3,  c.  75. 

This  petition  prayed  a  sale  of  some  copyhold  lands  the  property  of  the  lunatic, 
under  the  statute  43  Geo.  3,  c.  76. 

Mr.  Barber,  in  support  of  the  petition,  insisted,  that  though  freehold  and  leasehold 
estates  only  are  mentioned  in  the  clause  authorising  a  sale,  yet  the  subsequent  express 
authority  to  make  surrender  of  the  copyhold  estates  of  lunatics,  denotes  the  intentitm 
of  the  legislature  to  include  them. 

The  Lord  Chancellor  [Eldonl.  The  power  of  sale  is  confined  in  terms  to  freehold 
and  leasehold  estates  ;  copyholds  are  not  mentioned  as  subjects  of  sale.  I  hare  no 
authority  to  make  such  an  order. 

Petition  refu8ed.(l) 

(1)  The  Stat.  59  Geo.  3,  c.  80,  s.  2,  extends  the  power  of  sale  to  estates  held  by 
ancient  demesne  or  copy  of  court  roll. 

HopKiNSON  V.  Leach.  July  29,  1818. 

The  Master's  certificate  in  support  of  a  motion  for  an  absolule  order  for  production 
of  books,  &c.,  or  commitment,  must  bear  date  on  the  day  of  the  motion. 

A  motion  was  made,  that  the  Defendants  might,  within  four  days,  deposit  in  the 
Master's  office  all  books,  &c.,  in  their  custody  or  power  relative  to  the  accounts  directed 
to  be  taken  ;  or  in  default,  that  the  serjeant-at-arms  might  apprehend  them. 
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[99]  Mr.  Heald,  m  support  of  the  motion,  relied  on  the  Master's  certificate,  that 
the  Defendant  had  not  produced  the  books  at  the  time  fixed  by  a  former  order. 

The  Lord  Chancellor  inquired  the  date  of  the  certificate ;  and  being  informed 
that  it  bore  date  on  the  22d  July,  refused  the  order ;  observing  that  a  certificate 
to  support  a  motion  for  commitment  must  bear  date  on  the  day  of  the  motion  ;  other- 
vise  non  constat,  that  the  party  has  not,  since  the  certificate  and  before  the  motion, 
obeyed,  and  protected  himself  from  t^  wder.   (So  CarUton  v.  Smith,  1 4  Ves.  180.) 

Newmarch  v.  Brandling,   /uiy  20,  21,  23,  30, 1818. 

The  lessees  of  a  colliery  having  agreed  to  grant  to  the  lessees  of  a  neighbouring  colliery 
licence  to  use  a  right  of  way  enjoyed  by  the  former,  and  the  owner  of  the  first 
colliery,  having  granted  to  the  second  lessees  the  same  right  of  way  during  a  term 
of  years,  and  a^rwards  by  assignment  from  the  first  lessees  Iwcome  possessed 
of  the  first  colliery,  and  the  ri^ht  of  way,  an  injunction  was  granted  to  restrain 
him  from  removing  the  materials,  and  destroying  th^  way. 

In  September  1809,  certain  collieries  at  Dunnington,  East  and  'West  Brunion, 
Fawdon,  Wideopen,  Morley  Hill,  and  Wheetsladet  in  the  county  of  Northumberland, 
were  demised  tor  twenty-one  ^ears  to  Biehard  Carrington  and  others,  who,  in 
Fdimary  1810,  assignwl  their  interest  therein  to  John  de  Ponthieu. 

The  premises  called  Fawdon,  were  situate  about  five  miles  and  a  half  from  the  river 
Tyne ;  the  intermediate  grounds  proceeding  in  a  direction  from  Fawdon  to  the 
river,  were  respectively  called  Coxlodge,  Gosforth,  Long  Benton,  Benton,  and  Walls- 
end  ;  and  before  the  date  of  the  assignment,  'William  Chapman  and  his  partners, 
[100]  carrying  on  the  business  of  coal  workers  under  the  firm  of  the  owners  or  leasees 
of  Kenton  and  Coxlodge  collieries,  had  sunk  a  coal  pit,  called  the  Jubilee  pit,  in  the 
Coxlodge  grounds,  at  the  distance  of  about  350  yards  from  the  Fawdon  grounds, 
in  a  direction  towards  the  Tyne,  and  by  virtue  of  way-leaves,  or  leases,  from  the 
owners  of  the  intermediate  grounds  before  mentioned,  had  constructed  a  waggon-way 
from  the  Jvbilee  pit  to  the  Tyne. 

By  an  indenture  of  the  30th  of  April  1811,  between  J.  Brandling,  owner  of 
Coxlodge,  Gosforth,  and  Long  Benton  grounds,  and  de  Pontine,  reciting  that  Brand- 
Img  was  seised  and  possessed  of  divers  lands,  situate  at  Coxlodge,  Gosforth,  and  Long 
Benton,  and  that  the  lessees  and  owners  of  Kenton  and  Coxlodge  collieries  were  then 
in  the  occupation  of  a  certain  waggon-way  over  part  of  the  lands,  as  lessees  under  him, 
Brandling  for  himself,  his  heirs,  executors,  and  administrators,  covenanted  with 
de  Ponthieu,  his  executors,  administrators,  and  assigns,  that  it  should  be  lawful 
for  de  Ponthieu,  his  executors,  &c.,  at  any  time  within  twenty-one  years  from  the 
22d  of  November  then  last,  to  make  and  place  a  waggon-way  and  side-way  from  the 
lands  and  grounds  of  Fawdon  through  the  grounds  of  Coxlodge,  to  communicate 
vith  the  waggon-way  of  the  lessees  and  owners  of  Kenton  and  Coxlodge  collieries 
&t  or  near  the  / ubUee  pit,  according  to  a  line  laid  down  in  a  plan  indorsed  on  the 
indenture,  and  by  no  other  line,  for  the  purpose  of  conveying  the  coals  to  be  won 
ahd  wrought  out  of  the  grounds  of  Fawdon,  and  out  of  a  specified  part  of  the  grounds 
of  "West  Brunton,  and  also  of  conveying  timber,  iron,  &c.,  and  all  other  things,  to  and 
from  the  colliery  at  Fawdon  ;  and  that  it  should  be  lawful  for  de  Ponthieu,  his  exec- 
utors, &c.,  during  the  term  of  twenty-one  years,  to  have  full  and  free  Uberty  of  ingress 
egress,  regress,  [101]  way-leave,  and  passage,  along  the  waggon-way  of  the  lessees 
or  owners  of  Kenton  end  Coxlodge  collieries,  through  the  grounds  of  Brandling 
St  Coxlodge,  Gosforth,  and  Long  Benton,  for  the  purpose  of  leading  and  conveying 
all  coal  to  be  wrought  and  won  out  of  the  grounds  of  Fawdon  and  out  of  the  specified 
grounds  of  West  Brunton,  and  all  timber,  iron,  &c.,  and  all  other  things  necessary 
tor  carrying  on  the  collieries  ;  and  also  that  it  should  be  lawful  for  de  Ponthieu,  his 
Qzecutors,  &c.,  during  the  term  of  twenty-one  years,  to  make  and  lay  a  waggon- way 
and  side-way  from  the  grounds  of  Fawdon  through  the  grounds  of  Coxlodge,  and  there 
to  communicate  with  the  first-mentioned  waggon-way,  according  to  the  line  also 
laid  down  upon  a  plan  indorsed  on  the  indenture,  for  the  purpose  of  conveying  the 
coal  to  be  won  and  wrought  out  of  the  grounds  of  East  Brunton,  Dunnington,  and 
Morley  Sill,  West  Wideopen,  and  a  specified  part  of  West  Brunton,  and  also  for  the 
purpose  of  conveying  timber,  iron,  &c.,  to  and  from  the  last-mentioned  collieries ; 
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and  that  it  should  be  lawful  for  de  Ponthieu,  his  executors,  &c.,  during  the  term  (A 
twenty-one  years,  to  have  full  and  free  liberty  of  ingress,  &c.,  along  the  waggo&  n^ 
intended  to  be  laid  as  aforesaid,  and  also  along  the  present  waggon-way  of  the  ownen 
or  lessees  of  Kenton  and  Coxlodge  collieries,  through  the  said  grounds  of  Brandling, 
at  Coxlodge,  Gosforth,  and  Long  Benton,  for  the  purpose  of  leading  and  conveyiag 
the  coal  to  be  wrought  and  von  out  of  the  grounds  at  Eeut  BrunUm,  i>unntn^f0i. 
Morley  Hill,  West  wideopen,  and  the  specified  part  of  West  Brvntokt  and  alw  iS 
timber,  iron,  &c.,  and  all  other  things  necessary  for  carrying  on  the  collieries. 

The  indenture  contained  a  covenant  by  de  PontfUeu  to  pay  a  fixed  rent  for  the 
several  way-leaves,  and  a  further  contingent  rent,  proportioned  to  the  quantity  of 
[102]  coal  conveyed.  And  it  was  agreed,  that  in  case  de  Ponthieu,  his  executorB, 
&c.,  should  be  desirous  to  quit  the  way-leaves  at  the  end  of  any  one  year  of  the  term 
of  twenty-one  years,  and  should  give  to  Brandling,  his  heirs  or  assigns,  twelve  months 
previous  notice  in  writing,  he  or  they  should  be  at  liberty  to  quit  the  waggon-wan 
at  the  expiration  of  such  notice ;  from  which  time  the  respective  rents,  and  the 
term  of  twenty-one  yrars  should  cease,  on  the  ground  over  which  the  same  passed 
being  restored  to  a  proper  state  of  cultivation  :  and  it  was  agreed,  that  a  regular 
lease  should  be  entered  mto  of  the  way  leaves,  in  which  should  be  inserted  all  cove- 
nants, clauses,  and  agreements  in  tha  indenture  contained,  and  all  other  usual 
covenants  and  agreements  contained  in  colliery  way-leave  leases,  and  thereby  not 
provided,  for,  which  were  consistent  with  the  tenfls  and  stipulations  therein  con- 
tained. 

By  an  indenture  of  the  10th  of  July  1811,  Job  Bulman  granted  to  de  Ponthieu, 
his  executors,  &c.  ,for  twenty-one  years  from  the  1st  of  May  then  last,  right  of  passage 
and  way-leave  along  the  waggon-way  and  side-way  laid  by  the  owners  or  lessees  d 
Kenton  and  Cosdodge  collieries,  upon  the  grounds  of  Bulrnan,  within  the  townships 
and  precincts  of  Cosdodget  for  the  purpose  of  conveying  coal  and  other  things  to  the 
Tyne  from  the  premise  comprised  in  the  indenture  of  Septeinber  1809 ;  and  also 
power,  in  case  the  owners  and  lessees  of  Kenton  and  CoiUodge  collieries  should  deter- 
mine their  interest  in  the  way,  to  lay  another  waggon  and  side- way  on  the  same 
scite. 

By  an  indenture  of  the  15th  of  July  1811,  William  Brown  made  a  like  grant 
to  de  Ponthieu  of  a  right  of  way-leave  along  the  way  enjoyed  by  the  owners  and  lessees 
of  Kenton  and  Coxlodge  collieries,  through  his  lands  [103]  ii^  the  townships  of  Lnq 
Benton  and  Little  Benton,  for  twenty-one  years  from  the  1 2th  of  May  lost. 

By  two  other  indentures  of  the  22d  of  June  1811,  and  the  28th  of  September 
1812,  0.  W.  Brigge  and  the  Dean  and  Chapter  of  Durham  respectively  granted  to 
de  Ponthieu  a  way-leave,  and  power  to  make  and  use  a  waggon-way,  &c.,  from  the 
premises  comprised  in  the  indenture  of  September  1809,  to  the  Tyne,  through  thnr 
respective  grounds  in  Long  Benton  and  Wallsend,  for  twenty-one  years. 

In  June  1811,  Messrs.  Knoioaley,  Tindell,  and  Co.,  who  had  become  the  ownen 
or  lessees    Kenton  and  Coxlodge  collieries,  agreed  to  grant  to  de  Ponthieu  way-W 
over  the  waggon-way  made  by  V.  Chapman  and  his  partners,  from  the  / nbilee  pit 
to  the  Tyne,  at  a  rent  ascertained  bv  award  ;  but  no  regular  grant  was  executed. 

De  Ponthieu  having  opened  a  coal-pit,  called  the  New  Winning  pit,  in  the  Fawdt* 
grounds,  placed  a  new  waggon-way  over  the  Fawdon  and  Co(dodge  grounds,  t« 
communicate  with  the  Kenton  and  Coxlodge  waggon-way  near  the  Jubilee  yit,  and 
also  over  part  of  the  Wallsmd  grounds  to  the  Tyne,  and  thus  became  possessed  of  a 
waggon-way  from  the  New  Winning  pit  to  the  Tyne^  and  continued  to  work  coal, 
anduse  the  way,  until  his  death  in  April  1813. 

In  May  1814,  the  personal  representatives  of  de  Ponthieu  sold  his  interest  in  the 
collieries  to  John  Newmarch  for  £45,000. 

In  March  181 7,  Messrs.  Knowtley,  Tindell,  and  Go.  assigned  their  interest  in  the 
Kenton  and  Coxlodge  collieries,  including  the  materials  of  the  waggon-way  con- 
[104]-Btructed  by  W.  Chapmin  and  his  partners,  to  Brandling ;  and  on  the  5th  cl 
November  1817,  Brandling  sent  a  written  notice  to  Nevmarch,  that  the  owners  (rf 
the  Coxlodge  colliery  had  agreed  for  a  new  waggon-way,  and  as  soon  as  the  new  line 
was  prepared,  intended  removing  the  materials  from  the  old  waggon-road. 

The  bill,  filed  by  Newmarch  and  his  partners,  and  the  personal  representativH 
of  de  Ponthieu,  against  Brandling  and  his  partners,  insisted  that  de  Ponthieu  &ni 
the  Plaintiff  having  paid  the  reserved  rent,  and  performed  the  covenants  contained 
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in  the  indenture  of  the  30Ch  of  AprU  181 1,  and  Bnmdling  having  granted  or  agreed 
to  grant  to  de  Ponthieu,  his  executors,  &c.,  way-leave  and  passage  along  the  Kenion 
and  Coxlodge  waggon-way,  through  his  grounds  at  CoxlodgCy  Gosfortk,  and  Long 
Benton,  for  the  term  of  twenty-one  years,  and  having  afterwards  become  the  sole 
OTvner,  and  being  then  one  of  the  owners,  of  the  waggon-way,  was  not  either  by 
himself  or  in  concert  with  the  other  Defendants,  entitled  during  the  continuance  of 
tlie  term  to  destroy  or  take  away  the  materials  of  the  waggon-way  upon  his  grounds, 
and  thereby  deprive  the  PlaintifFs,  as  the  executors  and  assigns  of  de  PorUhieu, 
of  the  benefit  of  the  agreements  contained  in  the  indenture  of  the  30th  AprU  1811. 

The  bill  stated,  that  the  Plaintiffs  on  receiving  the  notice,  took  measures  for 
making  a  new  waggon-way  from  the  Fawdon  grounds  to  the  Tyne,  in  a  direction 
dlifEerent  from  that  of  the  Kenion  and  Coxlodge  waggon-way  ;  and  on  the  22d  of 
November  1817,  gave  notice  to  BramMvng,  that  they  intended  to  quit  on  the  22d 
of  November  1818,  the  waggon-way  and  way-leave  agreed  to  be  granted  to  them 
over  the  grounds  of  Brandling ;  but  insisted,  that  until  the  determination  of  the 
term  of  years  by  that  notice,  they  were  entitled  to  the  benefit  of  [10^  the  agree- 
ment ;  the  Plaintifis  not  having  any  outlet  for  the  ooal  obtained  by  them  from 
the  Fawdon  colliery,  except  the  way  granted  to  them,  until  the  new  way  was  com- 
pleted, which  could  not  be  effected  before  November  1818. 

In  reply  to  a  pretence  that  Brandling  only  granted  to  de  Ponthieu  way-leave 
and  passage  abng  the  Kenton  and  Coxlodge  waggon-way  for  so  long  time  as  the 
owners  or  leasees  of  the  Kenton  and  Coxlodge  colliery  should  not  be  minded  to  re- 
move the  flame,  or  the  materials  thereof,  the  bill  cfaiargedt  that  by  rirtue  of  some 
a^^reement  subsisting  between  Brandling  and  the  owners  or  lessees  of  the  Kenton 
and  Coxlodge  colliery,  Brandlmg  was  empowered  to  sign  the  indenture  of  the  30th 
of  April  1811,  and  had  sufficient  authority  to  grant  to  de  Pon^ieu,  his  executors, 
&c.,  such  way-leave  and  right  of  pEissage  along  the  waggon-way,  as  by  the  in- 
denture is  agreed  to  be  granted  durmg  the  term  of  twenty-one  years. 

The  bill,  also  charging,  that  under  the  circumstances,  the  Plaintiffs  were  entitled 
to  way-leave  and  passage  along  the  Kenton  and  Coxlodge  waggon-way,  as  tenants 
from  year  to  year,  that  is  to  say,  from  the  3l8t  December  in  each  year  to  the  Slst 
December  in  the  following  year,  and  that  the  Defendants  were  not  entitled  to  deter- 
mine such  tenancy,  or  to  deprive  the  Plaintiffs  of  the  use  of  the  waggon-way  any 
otherwise  than  as  before  mentioned ;  prayed,  that  the  Plaintiffs  might  be  declared 
entitled  to  the  benefit  of  the  several  agreements  contained  in  the  indenture  of  the 
30th  AprU  1811,  and  of  the  agreement  between  Knomkyt  Tindell,  and  Co.  and 
de  Ponthieu,  until  the  22d  of  November  1818,  the  PlaintifEs  oflering  to  perform 
the  agreement  on  their  pai  ts  until  such  time ;  and  that  in  the  mean  time  the 
Defendants  [106]  might  be  restrained  by  injunction  from  conveying  away  or  re- 
moving the  materials  of  the  Kenton  and  Coxlodge  waggon-way,  and  from  destroying 
or  injuring  the  same,  so  as  to  deprive  the  Plaintiffs  of  the  use  thereof. 

The  allegations  of  the  bill  being  supported  by  affidavit,  the  Plaintiffs  moved 
for  an  injunction.  The  affidavits  nled  in  opposition  to  the  motion,  stated,  that 
in  cases  where  owners  or  lessees  of  collieries  had  made  and  laid,  under  a  grant 
or  licence  from  the  ownera  of  the  soil  for  thai  purpose,  a  waggon- way,  for  the  purpose 
of  leading  the  coal  of  their  collieries,  and  the  owners  or  lessees  of  any  other  colliery 
were  desirous  of  using  such  way  for  the  conveyance  of  coal,  an  a^mlication  was 
made  by  the  latter  to  the  former  for  permission  so  to  do ;  and  it  was  tne  usage  and 
practice  to  grant  such  permission,  on  the  person  to  whom  the  same  was  granted 
paying  a  certain  sum,  or  an  awarded  sum  per  ton  per  mile  for  the  coal  led  over 
Buoh  w&ggon-v&y  ;  and  that  such  permission  was  alwajrs  understood  (unless  it 
should  be  otherwise  stipulated,  of  which  stipulation  the  deponents  recollected  no 
instance)  to  be  optional  as  to  its  duration  on  both  sides  ;  and  that  while  the  peraons 
obtaining  such  permission  were  at  liberty  at  any  time  to  discontinue  the  use  of  the 
way,  and  in  conseq^uence  to  cease  to  pay  or  make  any  compensation,  the  persons 
granting  the  permission  were  also  at  liberty  to  withdraw  such  permission,  and 
to  prevent  the  leading  coal  over  the  way  laid  by  and  belonging  to  them  at  their 
pleasure,  and  without  giving  any  notice  of  their  intention.  The  affidavits  farther 
stated,  that  the  notice  of  November  1817,  was  sent  as  matter  of  courtesy  only,  and 
not  under  a  notion  that  the  Defendants  were  bound  to  give  notice  of  their  intention 
to  remove  their  waggon-way. 
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[107]      Samuel  RomiUy  and  Mr.  Biekarsteih,  in  suj^rt  of  the  motaon. 
Mr.  Bell  against  the  motion. 

The  Lord  Chancellor  [Eldon].  An  agreement  by  the  lessees  of  the  Kenton 
and  Coxlodge  collieries,  to  allow  to  the  oooupiers  of  the  collieries  of  the  Plaintib 
the  use  of  the  waggon-ways  enjoyed  by  them,  would  be  effectual  so  far  only  u 
their  interest  ntended,  but  could  not  amount  to  an  absolute  grant  without 
concurrence  of  all  the  owners ;  for  the  right  which  they  possessed  was  a  lieoice 
to  carry  thnr  own  coal,  not  that  of  others.  Such  an  agreement,  I  think,  might 
be  determined  at  any  time,  on  the  option  of  either  party.  But  the  Defendaot 
Brandling  then  executes  the  deed  of  April  1811,  a  most  improvident  deed,  granting 
a  licence  to  use  this  identical  way.  Suppose  that  Brandling  had  not  come  into 
possession  of  the  Kenton  and  Coxlodge  collieries,  and  that  after  that  agreement 
the  lessees  of  those  collieries  had  removed  the  materials  of  the  waggon-way,  I  think 
that  they  were  at  liberty  so  to  act.  But  Brandling  afterwards  becomes  owner 
in  possession  of  the  soil,  and  the  question  is,  whether  a  court  of  equity  will  permit 
him  to  defeat  his  own  covenant  %  The  deed  is  improvident  on  the  pait  ol  de  Ponlhieu 
also,  who  covenants  absolutely  for  payment  of  rent,  though  the  lessees  were  en^ed 
to  remove  the  materials.  Had  they  exercised  their  power  of  removal,  no  eom- 
plaint  could  have  been  made  against  Brandling ;  but  the  question  is,  whether, 
if  he  grants  a  right  of  way  for  a  term  of  years,  and  afterward*  aoquirea  a  power 
to  render  that  grant  effectual,  he  or  those  claiming  under  him  can  be  permitted 
to  defeat  it  1 

[1083  '^^h  30.  The  Lord  Chancellor.  The  claim  of  the  Plaintiffs  to  the  inter- 
position of  this  Court  ia  rested  on  two  grounds.  First,  that  the  owners  of  the  Fatcden 
colliery  are  to  be  considered  as  tenants  in  common  with  the  owners  of  the  Kentm 
and  Coxlodge  collieries,  of  the  way-leaves  in  question,  subject  to  determination 
on  six  months*  notice.  On  examination  of  the  different  instruments,  it  s^)ears 
to  me  that  they  could  not  establish  any  equity  on  that  ground. 

But  there  is  another  ground  on  which  they  are  entitled  to  say  that  the  materiab 
of  this  waggon-way  shall  not  be  removed  before  the  22d  of  Nove7i^)er ;  an  equity 
arising  on  the  deed  by  which  Brandling  demised  a  right  of  passage  along  this  identieil 
way.  By  that  instrument,  Brandling  having  power  to  grant  a  right  <rf  passage 
to  be  exercised  not  only  on  any  waggon- way  which  might  belaid  across  that  property, 
but  on  that  identical  waggon-way,  covenanted  that  de  Ponthieu,  and  those  repr^ 
senting  him,  should  have  a  right  of  passage  over  that  identical  way  ;  and  it  appears 
to  me,  that  neither  he  nor  those  claiming  under  him,  can  be  competent  to  interrupt 
that  way  in  contradiction  to  his  own  deed  ;  as  against  him  and  othera,  the  FlaintifEs 
have  an  equity  to  say,  you  shall  not  defeat  this  grant  by  the  premature  removal 
of  the  materifus,  and  deprive  us  of  that  identical  way  to  which  this  deed  entitles  us. 

I  am  of  opinion,  that  the  Plaintiffs  are  entitled  to  an  injunction  against  the 
removal  of  the  materials  before  the  22d  of  Noi}ember.{\) 

(1)  ■  •  tJ.  White. 

Specific  performance  of  an  agreement  become  useless  to  the  Defendant,  refused. 

The  bill  was  for  a  specific  performance  of  an  agreement  by  which  the  Defendant 
was  to  take  a  lease  of  a  way-leave  over  the  Plaintiff's  close,  at  the  yearly  rent  of 
£10,  for  [109]  ^he  use  of  a  colliery  which  the  Defendant  intended  to  take  ;  and  was 
likewise  to  employ  the  Plaintiff's  son  in  the  colliery  during  the  term,  and  allow 
him  £20  per  annum  during  the  first  seven  years,  and  £30  the  second :  at  the  close 
of  the  articles  the  Defendant  obliged  himself  to  the  performance  under  a  penalty. 
After  the  execution  of  them,  some  other  colliers  took  a  lease  of  othw  landa,  which, 
as  well  as  the  Plaintiff's,  lay  between  the  colliery  and  the  river,  and  so  rendered 
the  Plaintiff's  way-leave  useless  to  the  Defendant ;  and  the  Defendant  could  not 
obtain  a  lease  of  the  colliery,  and  the  lease  that  he  was  to  take  being  for  the  use 
of  the  colliery,  though  there  was  no  fraud  proved  in  the  Plaintiff  hindering  the 
Defendant  from  taking  the  other  way-leaves  or  the  colliery. 

Yet  my  Lord  would  not  decree  a  specific  performance,  but  directed  only  a  quardum 
damnificavU  by  the  Defendant's  not  taking  the  lease ;  and  that  part  that  related 
to  the  employing  the  son  he  totally  rejected,  there  being  no  colliery  to  employ  him 
in.— Lord  Colchester's  MSS.  in  a  collection  entitled  as  containing  cases  from  Ea^ 
1706  to  Miehaelmas  1713. 
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White  d.  The  Bishop  of  Peterborough.   July  20,  Aug.  18,  [1818]. 
[For  subsequent  proceedings,  see  Jac.  402]. 


A  third  incumbrancer  on  a  rectory  having  obtained  a  sequestration,  a  receiver 
was  appointed  at  the  instance  of  the  second  incumbrancer. 

The  bill  stated,  that  the  Defendant  John  Ambrose,  being  rector  of  the  parish 
of  Blisworth,  in  the  diocese  of  Peterborough,  in  1805,  agreed  with  the  Plaintif!  for 
the  sale  to  him  of  an  annuity  of  £100  during  the  life  of  Ambrose,  secured  on  the 
rectory,  at  the  price  of  £700 ;  and  by  indenture  of  the  29th  of  August  1805,  Amhrtae 

granted  to  the  Plaintiff  an  annuity  of  £100  charged  upon  the  rectory.(l)  paraonage- 
ouse,  &c.,  during  the  life  of  TllO]  Ambrme,  with  covenants  for  permitting  entry 
and  distress  on  the  rectory,  in  case  the  annuity  should  be  in  arrear ;  and  demised 
the  rectory  to  W.  Ross  for  ninety-nine  ybars,  if  Ambrose  should  so  long  live,  in  trust, 
in  case  the  annuity  should  be  in  arrear,  out  of  the  tithes  and  profits  of  the  rectory, 
or  by  sale  or  mortgage,  to  raise  such  sums  as  should  be  sufficient  to  satisfy  the  arrears  ; 
and  after  reciting  an  indenture  of  the  27th  of  May  1806,  whereby  Ambrose  granted 
to  Joseph  Jacob  an  annuity  of  £110  charged  upon  the  rectory,  and  secured  by  a 
demise  of  the  rectory  for  sixty  years,  and  appointed  Matthias  Dearie  receiver  of 
the  tithes  and  profits  of  the  rectory,  in  trust,  to  secure  the  annuity,  Ambrose  con- 
firmed the  appointment  of  Deane  as  receiver,  and  Deane  agreed  to  apply  the  surplus 
of  the  tithes  and  profits  of  the  rectory,  after  satisfaction  of  the  annuity  of  £110 
and  certain  other  aeductionii  in  payment  of  the  Plaintifi's  annuity. 

The  bill  further  stated,  that  a  memorial  of  the  annuity  was  enrolled,  and  that 
the  annuity  had  remained  unpaid  since  the  29th  of  May  1810 ;  that  Deane  died 
without  having  acted  as  receiver  ;  that  in  February  1814,  Ambrose  took  the  benefit 
of  the  Stat.  54  G.  3,  c.  28,  for  the  relief  of  certain  insolvent  debtors,  and  the  Plaintifi 
had  been  appointed  assignee  of  his  estate  and  [111]  effects,  of  which  an  assignment 
had  been  made  ;  that  by  reason  of  prior  incumbrances  affecting  the  rectory,  and 
in  particular  of  an  outstanding  term  created  by  the  indenture  of  the  27th  of  May 
1805,  and  then  vested  in  the  Defendant,  Rwert  Coddrington,  the  Plaintiff  was 
unable  to  proceed  at  law  to  enforce  his  remedies  against  the  rectory ;  and  that  the 
Defendant,  Stephen  Eaton,  was  in  possession  of  the  rectory  under  a  sequestration 
granted  to  him  by  the  Bishop  of  Peterborough. 

The  bill  proceeded  to  state  an  assignment  of  Jacob's  annuity  to  Robert  Coddring- 
ton in  July  1807,  uid  subsequent  grants  of  annuities  by  An^rose  ;  and  particularly 
a  pretence  of  the  Defenduits,  Stephen  Eaton,  and  V^Uliam  Ji^nson,  that  by  an 
indenture  of  the  27th  of  July  1809,  Ambrose,  in  consideration  of  £3000,  granted 
an  annuity  of  £417,  during  his  life,  to  Eaton,  and  demised  the  rectory  for  99  years 
to  Johnson,  in  trust,  to  secure  the  payment ;  and  a  pretence  of  the  Defendant, 
Augustus  Manning,  that  Ambrose  was  mdebted  to  him  in  the  sum  of  £4807  upon 
a  judgment ;  and  charged  that  the  sums  of  £3000  and  £4807,  were  never  paid  to 
Ambrose,  and  that  the  grant  of  the  annuity  and  the  judgment  were  merely  colour- 
able transactions  to  enable  Ambrose  to  retain  possession  of  the  rectory,  and  to 
exclude  the  Plaintiff  and  other  creditors,  and  that  with  that  view  Eaton  and  Man- 
ning, on  the  26th  of  June,  and  the  14th  of  November  1811,  respectively,  procured 
secmestrations  of  the  rectory  to  be  gruited  to  them  by  the  Bishop  of  Peterborough  ; 
and  by  virtue  of  such  sequestrations,  they,  or  one  of  them,  had  entered  into  posses- 
sion of  the  rectory,  and  had  received  the  tithes  and  profits  to  a  considerable  amount ; 
and  though  they  had  notice  of  the  Plaintiff's  annuity  as  a  charge  upon  the  rectory, 
had  advanced  various  sums  to  Ambrose  out  of  their  receipts. 

The  bill  prayed  an  account  of  the  arrears  of  the  [112]  Plaintiff's  nnnuity.  and 
that  the  future  payments  might  be  secured  out  of  the  tithes  and  profits  of  the 
rectory  ;  a  reference  to  the  Master  to  take  an  account  of  the  incumbrances  affecting 
the  rectory,  and  to  ascertain  their  priorities,  and  what  was  due  upon  them  respec- 
tively ;  ai^  account  of  all  sums  received  by  the  Defendants,  Eaton  and  Manning. 
or  either  of  themi  &c.,  frota  the  tithes  and  profits  of  the  rectory,  and  application 
of  the  amount,  after  deducting  the  sums  expended  by  them  in  the  salaries  of  curates 
and  all  other  just  allowances,  in  payment  of  what  was  due  to  the  Plaintiff,  and  the 
other  creditors  of  Ambrose,  according  to  their  priorities ;  and  if  it  should  appear 
that  Eaton  and  Manning,  or  either  of  them,  had  advanced  any  sum  to  Amorose 
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out  of  the  tithes.  &c.,  after  notice  of  the  PlaintiS's  annuity,  that  they  might  be 
charged  therewith  ;  and  that  the  Plaintif!  might  be  let  into  possession  of  the 
rectory,  or  that  a  receiver  might  be  appointed  with  the  usual  powers ;  and  an 
injunction  to  the  Bishop  of  Peterborough  from  granting,  and  to  the  other  Defendants 
from  taking  out  or  proceeding  in,  any  sequestrations  against  the  rectory,  or  collect- 
ing or  receiving  the  tithes  or  profits  thereof. 

July  30.  The  allegations  of  the  bill  having  been  supported  by  affidavit,  on  this 
day  a  motion  was  made  on  behalf  of  the  Plaintiff,  for  a  receiver,  and  an  injunclwn. 

Mr.  Hart  and  Mr.  Seton,  in  support  of  the  motion,  referred  to  ErringUm  *. 
ilotoard  {Amb.  485),  and  Silver  v.  thus  Bishop  of  Norwich.{2) 

[1131       Samuel  RomUly  and  Mr.  Barber  against  the  motion. 

[114]  The  Lord  Chancellor  [Eldon],  I  remember,  that  in  the  case  of  Silter 
V.  the  Bishop  of  Norwich,  I  had  occasion  to  consider  tho  authorities  rfr{115]-lai^ 
to  this  question ;  but  my  present  recollection  is  not  sufficiently  preoiae  to  enaUe 
me  to  pronounce  judgment. 

[116]  ^u^- 18.  The  Lord  Chancellor  [Eldon].  Where  a  creditor  of  a  oleiv^man 
seeks  to  obtam  payment  of  his  debt  by  judgment  and  sequestration,  he  is,  [ll7jin  the 
contemplation  of  this  Court,  in  the  same  state  as  any  other  creditor  who  has  tak«i 
out  execution ;  and,  a  [118]  creditor,  having  taken  out  execution,  cannot  hold 
property  against  an  estate  created  prior  to  his  debt.  If,  by  elegit,  one  creditor  is 
m  possession  of  one  moiety,  and  another  creditor  of  another  moiety,  that  is  good 
against  the  debtor ;  but  if  there  is  an  antecedent  estate,  by  virtue  of  which  an  eject- 
ment may  be  brought,  it  does  not  appear  that  against  that  estate  the  creditors  can 
hold.  Here  the  Plaintiff  could  not  succeed  in  an  ejectment,  because  there  is  a 
prior  estate  which  may  be  set  up  against  him  ;  but  though  a  second  incumbrancer, 
yet  bein^  prior  to  the  creditor  who  has  taken  out  sequestration,  it  appears  to  me 
that  he  IB  entitled  to  a  receiver. 

18th  August  1818.  "  This  Court  doth  order,  that  the  Defendrats  be  restrained 
from  collecting  or  receiving  the  tithes,  issues,  and  profits  of  the  rectories,  in  the 
pleadings  mentioned;  and  it  is  ordered,  that  it  be  referred  to  Mr.  Courtenay,  one, 
&o.,  to  appoint  a  proper  person  to  collect,  get  in,  and  receive  the  said  tithes,  issues, 
imd  profits,  &c.  ;  and  it  is  ordered,  that  the  said  Master  do  take  an  account  of  the 
incumbrances  affecting  the  said  rectories,  and  ascertain  their  respective  priorities ; 
and  it  is  ordered,  that  the  receiver  do,  out  of  what  he  shall  so  receive,  pay  and  keep 
clown  what  is  or  may  become  due  and  payable  for,  or  in  respect  of  such  incum- 
bra^noes,  according  to  their  respective  priorities ;  and  he  is  to  be  allowed  what  he 
shall  pay  in  respect  thereof,  in  passing  his  accounts  before  the  said  Master,  and  for 
[119]  the  better  Uking  the  said  accounts,  Ac."— Beg.  Lib.  B.  1817,  fol.  1629.(3) 

(1)  The  Stat.  13  Elie.  c  20,  declaring  void  "  all  chargings  of  benefices  with 
cure,  with  any  pension  or  with  any  profit  out  of  the  same  to  be  yielded  or  taken- 
other  than  rents  reserved  upon  leases  to  be  made  according  to  the  meaning  of  tbe 
act,"  together  with  the  "  explanations,  additions,  and  alterations  thereof,  made  by 
several  statutes  in  the  14,  18,  and  43  "  of  Elizabeth,  was  repealed  by  stat.  43  Geo.  3, 
c.  84,  s.  10 ;  but  by  stat.  57  Geo.  3,  c.  99,  s.  1,  so  much  of  the  acts  of  Elizabeth. 
"  as  relates  to  spiritual  peraons  holding  of  farms,  and  to  leases  of  benefices  and 
livings,  and  to  buying  and  selling,  and  to  residence  of  spiritual  persons  on  their 
benefices,"  and  also  the  statute  of  43  Geo.  3,  c.  84.  are  repealed.  It  seenu  therefore 
that  so  much  of  the  stat.  13  Elie.  c.  20,  as  relates  to  the  charging  of  benefices,  and 
the  provisions  in  stat.  14  Eliz.  c.  11,  s.  15,  concerning  bonds,  contracts,  promiso. 
and  covenants,  for  permitting  any  person  to  enjoy  any  benefice  with  cure,  or  to 
take  the  profits  thereof,  remain  in  force. 

(2)  Silver  v.  The  Bishop  of  Norwich.   Aug.  1816. 

A  receiver  appointed  of  the  profits  of  a  rectory  under  sequestration,  and  an  in- 
junction granted  against  enforcing  sequestrations. 
"  /  The  bill  stated,  that  previous  to  December  1809,  Auffusius  Beevor,  one  of  the 
defendants,  being  possessed  of  certain  rectories,  and  a  vicarage  in  the  diocese  of 
Norwich,  contracted  with  the  Plaintiff  Silver,  for  an  annuity  for  hia  life,  to  be 
charged  on  the  rectories  and  vicarage  ;  and  accordingly,  by  indenture  dated 
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December  2,  1809,  Augttstus  Beevor  bargained  and  Bold  to  Silver  an  annuity  of  £343 
during  the  life  of  Augustus  Beevor,  charged  upon  the  rectories  and  vicarage ;  and 
the  indenture  contained  a  coTenant  on  the  part  of  BeevoTy  in  case  the  annuity  should 
be  in  arrear,  to  permit  distress  and  entry  by  Silver ;  and  Beevor  demised  to  the 
Plaintiff  Sparkes,  the  rectories  and  vicarage  for  99  years,  if  Augustus  Beevor  should 
so  long  live,  in  trust,  in  case  the  annuity  should  be  in  arrear,  by  demise,  sale,  or 
mortgage,  to  raise  the  arrears. 

The  bill  stated  a  similar  indenture  for  securing  an  annuity  of  £300  to  the  Plaintiff 
Solletton.  Both  annuities  were  secured  by  warrant  of  attorney,  and  both  were  in 
arreur;  and,  on  the  16th  May  1812,  SUver  and  RolUston  (having  sevn-ally  entered 
up  judgments,       obtained  sequeBtration.  against  the  rectories  and  vicarage. 

On  the  12th  November  1812,  James  Beevor  procured  sequestration  to  be  actually 
granted  to  him  by  the  Bishop  of  Nortoickt  and  had  ever  since  been,  and  then  was, 
in  the  receipt  of  the  profits  under  it. 

In  October  1811,  Augustus  Beevor  took  the  benefit  of  an  insolvent  debtor's  act, 
imder  which  Silver  was  appointed  his  assignee. 

The  bill  charged,  -that  the  debt  upon  which  Jamss  Beevor  had  obtained  seques- 
tration was  collusive ;  that  he  was  a  trustee  for  Augustus  Beevor,  with  notice  ; 
and  fraud,  &o. ;  and,  after  stating  the  claims  of  several  other  Defendants,  who  had 
sequestrations  against  the  livings,  and  annuities  charged  on  them,  which  they 
pretended  were  prior,  and  charging  that  they  were  not ;  the  bill  prayed  an  account 
of  the  arrears  of  the  annuities ;  that  the  arrears  and  future  payments  might  be 
paid  out  of  the  profits  of  the  living  \  that  the  sequestrations  of  fames  Beevor,  and 
those  of  the  other  Defendants,  might  be  declared  fraudulent,  and  an  account  be 
taken  of  what  James  Beevor  and  the  Bishop  had  received  under  them,  to  be  paid 
over  for  the  benefit  of  the  parties  interested  therein ;  a  reference  to  ascertain  the 
priorities  of  the  annuities ;  that  SUver  might  be  let  into  possession ;  a  receiver, 
and  an  injunction. 

After  the  answers  had  been  filed,  the  Plaintiffs  moved  for  a  receiver  of  the  rents 
and  profits  of  the  rectories  and  vicarage  ;  and  an  injunction  to  restrain  the  Bishop 
uf  Norvnch  and  James  Beevor  from  collecting  the  rents,  &c.,  and  to  restrain  other 
Defendants  from  putting  in  force  the  sequestrations  which  they  had  obtained. 

Mr.  Hart  and  Mr.  Seton  in  support  of  the  motion. 

Sir  Samuel  BomUltf  and  Mr.  Barber  opposed  the  motion,  on  the  ground  that 
the  Court  had  no  jurisdiction  to  interfere  with  a  possession  under  a  sequestration 
by  amwinting  a  receiver. 

The  Lord  Chancellor  [ElAon]. 

The  legal  estate  is  not  in  the  sequestrator.  The  trustee  of  the  Plaintiff,  under 
the  demise  of  the  term  by  which  the  annuity  is  secured,  might  bring  ejectment, 
and  in  that  recover  the  glebe  and  the  tithes.  It  is  said  the  legal  estate  is  in  one 
Scott,  under  a  demise  of  a  prior  date,  to  secure  a  previous  annuity,  and  that  Scott 
will  not  consent  to  the  receiver.  But,  I  apprehend,  the  Court  will  not  allow  a 
prior  incumbrancer  to  object  to  the  Court's  appointing  a  receiver  by  any  thing 
short  of  a  personal  assertion  of  his  legal  right,  and  a  taking  possession  himself. 

In  the  course  of  the  long  vacation  of  1816,  the  following  written  judgment 
was  sent  to  the  partira. 

The  Lord  Chancellor  [Eldon].  I  should  have  sent  this  case  to  town  sooner,  if, 
upon  reading  the  pleadings  attentively,  I  had  not  found  more  difficulty  than  what 
occurred  to  me  upon  the  mention  of  the  case  in  Court. 

The  objection  to  Silver's  annuity,  founded  in  what  is  stated  (in  the  answer)  as 
to  the  memorial  (that  it  had  not  been  duly  enrolled),  makes  it  necessary,  on  this 
motion  for  a  receiver,  to  consider  the  case  as  founded  only  in  the  claim  of  Rolleston 
for  his  annuity.  With  respect  to  any  claim  which  Rolleston  can  have  under  his 
sequestration  of  the  15th  May  1812,  the  pleadings  deny  that  sequestration. 
{Note  :  It  was  said  to  be  invalid  as  not  having  been  duly  published.  Legassidce 
V.  The  Bishop  of  Exeter,  1  Crompton,  359  ;  see  Tidd's  Practice,  1004,  n.) 

I  caanoC,  in  the  question  about  appointing  a  receiver,  now  enter  into  the  con- 
sideration what  may  be  fit  to  be  done  ii  he  owains  a  valid  sequestration  hereafter. 
If  he  has  now  no  valid  sequestration,  I  do  not  see  what  rightlie  has  to  an  account 
now  under  a  sequestration,  even  if  he  should  have  that  right  when  he  has  obtained 
u  valid  sequestration. 
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But  perhaps  this  cam  will  be  found  not  to  depend  upon  the  rights  connected 
with  sequestration,  or  sequestrations,  merely.  RoUes ton's  annuity  is  secured  by  > 
term  of  ninety-nine  years,  created  in  DeeenAer  1809,  and  he  seems,  bv  the  penoni 
in  whom  that  term  is  vested,  to  have  a  right  to  proceed  by  law  to  take  possession 
against  all  subsequent  judgment  creditors,  haring  obtained  sequestration ;  and 
therefore  against  James  Beevor's  judgment,  unless  there  are  prior  outstanding 
legal  estates,  that  would  bar  his  title  in  ejectment.  If  he  has  such  a  right,  and  am 
proceed  at  law,  he  is  not  entitled  to  have  a  receiver  in  equity.  The  bill  has  indeed 
stated  as  pretences,  that  there  are  prior  annuities  of  1805  and  1807,  without  stating, 
whether  the  grants  are  of  such  a  nature  as  would  bar  the  Plaintifi's  proceeding  in 
ejectment  under  the  demise,  for  it  does  not  state  these  prior  grants  with  much 
particularity  as  to  the  effect  of  them ;  but  whatever  they  are,  the  bill,  instead  of 
admitting  their  existence,  and  stating  that  existence  to  be  a  bar  to  the  Plaintiff's 
proceeding  at  law,  expressly  charges  that  there  are  no  such  annuities,  and  that 
the  suggestion  that  there  are  such  is  mere  pretence.  The  answer  indeed  of  Augvsbu 
Beevor  or  James  Beevor,  after  asserting  that  Jameses  judgment  is  not  colourable 
or  in  trust,  represents  his  judgment  for  £10,000  to  be  for  securing  £1388  debt, 
and  what  he  pays  as  surety  for  Scott's  annuity,  which  is  prior  to  the  Plaintiff's, 
and  for  various  sums  which  Jamas  had  paid  for  Augustus. 

But  this  part  of  the  answer  docs  not  so  state  the  securities  for  Scotfs  annuity, 
as  to  enable  any  judgment  to  be  framed,  whether  there  is  an  estate  created  for 
securing  Scott's  annuity,  such  as  would  defeat  the  proceedings  in  eiectn^nt,  under 
the  ninety-nine  years'  term,  created  by  the  demise  in  the  dmd  <A  December  1809 ; 
and  if  that  proceeding  can  be  sustained,  and  it  does  not  appear  upon  these  pleadingi 
that  it  cannot  be  sustained,  I  apprehend  a  receiver  cannot  be  appointed.  It  is  also 
true  that  it  does  not  appear  one  way  or  the  other  by  the  answers,  whether  James 
Beevor  has  a  right  to  make  use  of  his  judgment  as  against  the  Plaintiff  RoUesUm 
and  his  demise  for  ninety-nine  years,  with  respect  to  the  sums  which  he  has  paid 
for  Augustus  Beevor  beyond  his  payment  of  Scott's  annuity.  But  Jam^  has  sworn 
to  a  large  sum  of  money  being  yet  due  to  him,  and  I  apprehend  the  Plaintiff  cannot 
be  entitled  to  a  receiver,  unless  he  can  show  by  the  record,  that  if  he  is  entitled  as  a 
prior  judgment  creditor  having  a  right  to  a  subsequent  valid  sequestration  (the 
present  sequestration  of  Rolleston  being  denied  to  be  valid)  the  demand  is  satisfied 
in  respect  of  which  James  Beevor  is  entitled  to  make  use  of  his  sequestration,  or 
unless  he  can  show  from  the  record,  that  whatever  be  the  claim  of  James  Beevor, 
satisfied  or  unsatisfied,  the  Plaintiff  has  a  right  to  the  possession,  by  virtue  of  his 
demise  for  ninety-nine  years  fnnor  to  James  Beevor's  title,  but  that  by  virtue  of 
some  prior  legal  estate,  which  would  prevent  his  availing  himself  of  the  ninetj-nine 
years'  term,  he  cannot  make  use  of  it  at  law,  and  therefore  is  obliged  to  come  into 
equity ;  and  it  seems  to  me  that  upon  the  present  state  of  the  record  it  cannot  be 
shown  that  this  is  sufficiently  manifest  for  tne  purpose  of  this  motion.  I  am  there 
fore  upon  the  whole  afraid  that  the  case,  as  it  stands  upon  the  record,  does  not 
admit  enough  for  the  appointment  of  a  receiver,  and  that  more  admissions  must 
be  obtained  by  compelling  further  answer.  I  have,  however,  stated  the  grounds 
upon  which  I  think  I  cannot  grant  the  motion,  that  either  party  may  offer  to  me 
their  observations  upon  what  I  have  stated ;  being  apprehensive  that  the  justice 
of  the  case  is  more  with  the  Plaintiff  as  to  having  a  receiver  appointed,  than  it 
perhaps  can  be  shown  to  be  upon  the  state  of  the  present  record.  From  Hr. 
Merivale's  MSS. 

A  receiver  was  afterwards  appointed. 

His  Lordship  doth  order,  that  it  be  referred  to  Sir  JoAn  Simeon,  baronet,  one. 
&c.,  to  appoint  a  proper  person  to  be  receiver  of  the  rents,  tithes,  issues,  and  profits 
of  the  rectories  and  vicarage  in  the  pleadings  of  this  cause  mentioned,  and  to  allov 
him  a  reasonable  salary  for  his  care  and  pains  therein,  such  person  so  to  be  appointed 
first  giving  security,  &c.  ;  and  the  tenants  of  the  said  estates  are  to  attorn  and  pay 
their  respective  rents  in  arrear,  and  growing  rents,  to  such  receiver,  who  is  to  be 
at  liberty  to  let  and  set  the  said  estates  from  time  to  time,  with  the  approbation  d 
the  said  Master,  as  there  shall  be  occasion  ;  and  it  is  ordered,  that  the  said  Master 
do  inquire  what  annuities  and  incumbrances  there  are  affecting  the  said  estates, 
and  he  is  to  state  their  priorities ;  and  it  is  ordered,  that  the  person,  so  to  be  ap- 
pointed receiver,  do  keep  down  the  said  annuities  and  the  interest  of  the  said  in- 
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cmubranceB,  according  to  their  priorities ;  and  it  is  ordered,  that  he  do  pay  the 
balance  that  shall  be  reported  due  from  him.  from  time  to  time,  into  the  bank,  &c.  ; 
and  in  the  meantime  it  is  ordered,  that  the  Defendants,  the  Bishop  of  Norwich  and 
James  Beevor,  be  restrained,  by  the  injunction  of  this  Court,  from  commencing  or 
prosecuting  any  proceedings  in  respect  of  the  matters  in  the  bill  mentioned ;  and 
It  is  ordered,  that  the  Defendants  Miles  Beevor,  William  Unthank,  and  Mary  Beevor, 
be  restrained  from  putting  in  force  the  sequestration  obtained  by  them  in  the 

E leadings  of  this  cause  mentioned,  until  the  farther  order  of  this  Court. — ^Reg. 
ib.  B.  1815.  fol.  1733-1735. 

(3)  See  concerning  sequestration  of  ecclesiastical  property,  Cuddington  v. 
Withy,  2  Svuns.  174,  with  the  references;  to  which  may  be  added  Berwick 
V.  Swanton,  Bunb.  192,  u. ;  1  Wood,  295;  2  GwUL  537.  The  Bishop  of  Norwich 
V.  Buckler,  2  Gwill.  610.  The  Bishop  of  London  v.  Nichdls,  Bunb.  141 ;  2  GwUl. 
648,  and  Hubbard  v.  Beckford,  1  Haggard,  307. 

'  Pasch.  10  Ann.  B.  R.  Cov&ntry  s  Case.— Tha  bishop  grants  a  sequestration 
upon  a  fieri  facias,  against  a  clergyman ;  and  returns  that  he  had  granted  such 
sequestration,  but  that  A.  and  B.^  tenants  of  the  land,  refused  to  pay  the  rent 
according  to  it :  npon  a  motion  for  an  attachment  against  A.  and  B.,  it  was  objected, 
tbat  there  was  no  affidavit  that  A.  and  B.  refused  to  pay  ;  but  the  Court  held  the 
return  of  the  bishop,  who,  in  this  case,  is  in  nature  of  the  sheriff,  sufficient."— From 
Sir  Clement  Wearg\  MSS. 


MuNYARD  V.  New.    Rolls.   July  21, 1818 ;  March  17,  1819. 

Construction  of  an  obscure  will — executors  not  beneficially  entitled. 

The  will  of  James  Daniel,  dated  in  April  1812,  was  in  the  following  words  : 
'  Wbereas  my  good  and  faithful  servant,  Ann  Glayshier,  has  been  kind,  and  done 
a  mother's  part  towards  my  daughter  from  her  cradle,  and  I  putting  great  confidence 
in  her  future  care  and  attention  to  and  for  my  daughter's  happiness,  and  for  those 
reasons  I  do  order  and  direct,  that  all  the  rents  and  profits  arising  from  all  and  every 
part  of  my  estates  or  effects  shall  be  paid  into  the  hands  of  my  faithful  friend  Ann 
Glayshier,  together  with  all  the  interest  of  any  money  in  the  public  funds,  and  that 
her  receipt  shall  be  a  full  dischai^  for  all  monies  received  by  her ;  and  I  order  and 
direct,  that  she  may  recover  and  receive  alt  money  that  may  be  owing  to  me,  and  that 
it  may  be  paid  into  her  hands  ;  and  after  paying  my  just  debts,  [120]  and  funeral 
ej^ezues,  tne  money  to  be  applied  as  follows  :  First,  I  give  and  bequeath  unto  my 
faithful  Ann  Olayshiw  the  sum  of  £200  per  annum  for  and  during  her  natural  life, 
together  with  the  use  of  all  my  household  furniture,  for  her  use,  not  subject  to  the 
debts  or  controul  of  any  future  husband  ;  and  I  do  order  and  direct,  that  the  interest 
of  alt  the  other  monies  arising  from  my  estate  and  effects  shall  be  applied  as  my 
executors  shall  direct,  for  the  comfort  of  my  daughter,  as  may  be  thought  proper, 
subject  to  the  direction  and  advice  of  my  faithful  friend  Ann  Glayshier,  and  that  no 
part  of  the  money  shall  be  subject  to  the  debts  or  controul  of  my  daughter's  present 
or  any  future  husband  ;  and  I  do  order  and  direct,  that,  in  case  my  son-in-law,  J oseph 
Munyard,  treats  my  daughter  with  kindness,  and  permits  her,  and  that  she  does 
stay  as  long  as  she  pleases  with  any  of  her  friends  or  relations,  and  that  in  case  my 
daughter  shall,  from  any  cause  or  infirmity  of  mind,  or  illness,  be  put  under  the 
care  of  her  friends,  and  that  it  shall  be  the  wish  of  my  daughter  to  remain  with  her 
friends,  that  her  husband  shall  not  take  her  amy,  or  compel  her  to  live  with  him, 
in  case  she  does  not  like  it,  and  that  her  husband,  Joseph  Munyard,  signs  a  deed 
drawn  up  for  that  purpose,  and  that  my  daughter  is  not  compelled  to  live  with  his 
mother,  or  any  other  part  of  his  family  ;  and  on  my  daughter's  husband  complying 
with  these  terms,  then,  and  in  that  case,  after  the  decease  of  my  daughter  and  Ann 
Glayshier,  the  whole  of  all  my  houses  and  lands  shall  go  to  my  daughter's  husband, 
Joseph  Munyard,  his  son,  Joseph  Daniel  Munyard  ;  and,  after  his  son's  decease, 
to  be  subject  to  the  will  of  my  son-in-law,  Joseph  Munyard^  his  heirs  or  assigns  for 
ever  ;  and  in  case  my  daughter's  husband  does  not  comply  with  these  terms,  then, 
and  in  that  case,  I  leave  it  to  the  full  power  of  my  executors  to  dispose  of  all  my  pro- 
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perty  to  and  [121]  amongst  my  own  relations  as  they  think  proper,  after  the  decaie 
of  my  daughter  ;  and  should  I  leave  any  money  in  the  public  fuinde,  tben  I  oidn 
and  direct,  that  one  half  shall  go  and  be  subject  to  the  same  conditions,  to  the  iw 
and  benefit  the  same  as  the  other  property  for  the  benefit  of  my  daughter,  and.  afttr 
her  decease,  to  ^o  to  Joseth  Munyard  and  his  son ;  the  other  hau  of  the  bmid 
propeity  to  be  disposed  of  by  my  executors  as  they  may  judge  right ;  in  case  of  ^ 
decease  of  my  son-in-law,  Joseph  Munyard,  then  I  do  order  and  direct  the  vholeot 
property  besides  Ann  Olayshier^s  v&rt,  shall  go  and  be  applied  for  the  wkolt 
benefit  and  support  of  my  daughter,  Sarah  Ann  Munjpurd,  ana  her  son." 

The  testator  appointed  Ann  Glayshier,  George  New,  and  Charlotte  Na^  \a 
executors  and  executrix. 

On  the  27th  of  August  1812,  the  testator  executed  a  codicil ;  which.  aft«^I^ 
ferring  to  his  will,  as  in  the  poasesaion  of  F.  J.  Boiobotham,  proceeded  thus : "  WhercH 
in  and  by  my  said  will,  I  have  given  and  devised  my  real  and  personal  property,  ud 
to  the  persons,  and  in  the  manner  therein  expressed,  the  whole  particulars  of  wliA 
I  do  not  recollect,  and  I  have  therein  nominated  and  appointed  George  Nev, 
other  persons,  as  trustees  and  executors  ;  now,  I  do,  by  this  codicil,  which  I  dind 
to  be  added  to  and  taken  as  part  of  my  said  will,  nominate  and  appoint  my  said  ftirad 
Francia  Jonathan  Bowbotham  to  be  a  trustee  and  executor  of  my  said  will,  jfnntlr 
with  and  in  addition  to  the  said  George  New,  and  the  other  persons  therein  named; 
and  m  case  of  any  inaccuracy  or  insufficiency  as  to  the  disposition  of  all  or  any  fan 
of  my  real  or  personal  property,  I  do  hereby  give,  devise,  direct,  limit,  and  appoint 
all  my  real  ana  personal,  of  every  description,  in  Great  Britain,  or  elsewhere  belMiging 
to  me,  or  over  which  I  [122]  have  any  power  of  appointment  or  disposition,  unto  lla 
said  F.  J.  Rov^otham,  jointly  with  the  said  George  New  and  the  other  persons  therein 
named  as  trustees  or  executors  in  my  said  will,  and  to  their  heirs,  executors,  admifl- 
istratoTS,  and  assigns,  upon  trust  for  the  several  persons,  and  to  be  dispoaed  ot 
in  the  manner  expressed  concerning  the  same,  in  and  by  my  said  will,  which  I  do 
hereby  ratify  and  confirm,  in  all  respects  not  hereby  varied  or  altered." 

The  testator  died  on  the  29th  of  August  1812,  possessed  of  some  leasehold  and 
copyhold  estates  and  money  in  the  funds. 

Tha  bill  filed  by  Sarah  Ann  Munyard,  his  only  child,  stated  that  Qtorgt  Ntv 
and  Ann  Glayshier  proved  the  will,  and  that  the  latter  bad  retMned  to  her  use  the 
testator's  household  furniture,  without  having  signed  an  inventory. 

The  bill  charged,  that  the  general  devise  and  bequest  to  all  the  executors  in  trust, 
contained  in  the  codicil,  revoked  the  special  direction  in  the  will,  with  r^ard  to 
the  receipt  of  Ann  Glayshier  alone  ;  and,  that  by  the  true  construction  of  the  trhtAt 
of  the  will  and  codicil  together,  the  executors  took  the  whole  of  the  property  cot 
specifically  bequeathed  in  trust  for  the  Plaintiff  for  her  life,  or  during  her  coverture, 
with  a  future  contingent  benefit  to  her,  in  case  she  should  survive  her  husband ; 
and  that  although  the  executors  and  trustees  might  be  empowered  to  exercise  i 
discretion  as  to  the  mode  of  applying  the  same  for  the  PlaintiS's  comfort,  still  the 
whole  income  of  the  testator  s  property,  after  paying  Ann  Qlayshier*s  annuitr, 
must  be  so  applied,  or  if  not,  that  whatever  the  executors  should  not  think  proper  to 
be  applied  for  the  Plaintifi's  comfort  and  benefit  during  [123]  l^ei*  coverture,  ou^t 
to  be  accounted  for  by  them,  and  laid  out  as  part  of  the  testator's  general  estate, 
for  the  benefit  of  those  entitled  to  the  residue. 

The  bill  prayed,  that  the  trusts  of  the  will  might  be  carried  into  execution  for 
the  benefit  of  the  Plaintiff  and  all  persozis  interested  ;  the  usual  account  of  the 
testator's  personal  estate,  and  of  his  copyhold  and  leasehold  estates  ;  and  that  it  might 
be  ascertained  of  what  particulars  the  clear  residue  might  consist ;  and  that  the 
Plaintiff  might  be  declared  entitled  to  the  whole  interest  or  income  of  such  residuarj 
estate,  to  her  separate  use  for  her  life,  or  during  her  coverture,  vrith  such  futurs 
contingent  interest  absolutely  as  thereinbefore  mentioned  ;  or  that  the  right  and 
interest  of  the  Pbintifi,  and  the  several  parties  might  be  ascertained  and  declared : 
and  that  directions  might  be  given  for  renewing  any  of  the  testator's  eopyhold  ami 
leasehold  estates  which  might  require  renewal ;  and  to  that  end,  if  George  New  and 
Ann  Glayshier  should  not  be  held  to  have  in  them,  as  acting  executors,  sufficient 
estate  and  interest  in  the  copyhold  estates,  without  the  joining  of  the  executors  and 
trustees  named  in  the  will,  then  that  such  other  executors  and  trustees  might  join, 
or  assign  and  convey  their  interest,  therein  respectively,  to  the  acting  trustees  and 
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executors  ;  and  that,  if  necessary,  a  receiver  might  be  appointed  of  the  copyhold 
estates,  with  the  usual  directions. 

Ann  Glayshier,  by  her  answer,  claimed  the  annuity  of  £200,  and '  submitted 
whether  die  and  the  other  executors  were  entitled,  for  their  own  benefit,  to  a  moiety 
of  the  testator's  property  in  the  public  funds;  and  whether  she  was  entitled  to 
reeeiTe,  during  the  life  of  the  Plaintiff,  the  rents  and  profits  of  the  testator's  copyhold 
and  leasehold  estates,  and  the  interest  or  annual  produce  of  the  clear  residue  of  his 
personal  estate  other  thani  his  household  furniture,  and  thereout  to  retain  and 
[124]  to  herself  the  annuity  of  £200,  and  to  apply  the  remainder  according  to  the 
directions  of  the  will ;  or  whether  she  was  only  entitled  to  be  paid  during  her  life 
the  annuity  of  £200  ;  and  in  that  case,  out  of  what  fund. 

The  case,  on  farther  directions,  was  argued  by  Mr.  Trower,  Mr.  G.  WUson,  Mr. 
Hart,  and  Mr.  Treslove,  for  different  Plaintiffs ;  Mr.  Bell  and  Mr.  ShadwlU  for 
the  Defendant  Nev> ;  Mr.  'Wetherell  and  Mr.  Bxnipel,  for  Rotcbotham ;  and  Mr.  Heald 
and  Mr.  Cooper,  for  Ann  Glayskier. 

The  following  authorities  were  cited  :  Bro.  Abr.  Devise  pi.  39.  Anon.  Moor, 
&7.  Robinson  t.  Diugate  (2  Fern.  181),  HaUt  t.  Margerum  (3  Ves.  299),  TonUinson 
T.  Dighion  (1  P.  W.  149).  Nannock  t.  Sorton  (7  Vea.  391),  Maskelyne  t.  Maskelyna 
{Amb.  750).  TimeweU  t.  Perkins  (2  Atk,  102),  Goodiitle  t.  Otwav  (2  YfHa.  6),  Oibbs 
T.  Ramsey  (2  Ves.  A  Bea.  294),  Paice  v.  The  Archbishop  of  Canterbury  (li  Ves. 
3G4). 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  In  the  construction  of  a  will  so  strangely 
framed,  considerable  difficulties  are  ineTitable.  The  principal  question  is,  whether 
the  testator  did  not  intend  to  give  one  moiety  of  his  funded  property  to  his  executors  1 
The  subordinate  question,  who  ffll  the  character  of  executors — those  only  who  have 
proved,  or  those  also  who  have  not  proved,  and  in  what  proportions  they  take  i— 
will  not  arise  till  the  previous  question  is  decided. 

It  is  fair  to  contemplate  the  situation  of  the  testator  and  his  family,  as  some  guide 
to  his  intention.  Having  copyhold,  leasehold,  funded,  and  other  personal  property, 
[18SI  Aod  only  one  child,  a  daughter,  peculiarly  requiring  his  protection,  and  marked 
out  as  the  object  of  his  care,  and  married  to  a  husband  with  whom  there  had  been 
disputes,  and  having  one  son  of  the  marriage,  without  any  misconduct  on  her  part, 
and  she  still  appearing  to  be  the  principal  object  of  his  bounty  :  to  suppose  that  the 
testator  meant  to  bestow  one  half  of  his  property  on  strangers,  not  on  any  substituted 
object,  having  a  prior  claim,  but  merely  to  give  it  from  his  daughter  and  grandson, 
is  a  conclusion  which  the  Court  would  not  adopt,  unless  the  words  of  the  will 
peremptorily  require  it. 

The  will  (which  is  written  by  his  own  hand)  manifests  an  intention  to  embrace 
the  whole  of  the  testator's  property,  real  and  personal,  expressly  including  interest 
arising  from  the  funds,  which  is  to  be  paid  into  the  hands  of  Ann  Glayshier,  an 
object  of  his  bounty,  but  principally  with  reference  to  the  chief  object  of  bounty,  his 
daughter  ;  and.  as  a  means  of  condtlcting  it  to  her,  she  is  to  retain  to  herself  £200 
per  annum  for  her  life,  not  subject  to  the  debts  or  controul  of  her  husband  ;  and  a 
question  has  arisen,  whether  the  household  furniture  was  given  absolutely  to  her, 
or  only  the  use  of  it  during  life  1  I  am  of  opinion,  that  it  was  the  testator's  intention 
to  give  to  her  the  use  for  life  only  ;  that  gift  is  expressly  connected  with  the  sentence 
that  gives  to  her  an  annuity  for  life  :  both  the  subjects  thus  united  are  evidently 
intended  to  be  given  for  the  same  period.  Pursuing  the  general  question,  all  the 
interest  of  money  in  the  funds,  and  all  the  rents  of  the  lands  are  given  to  Ann  Glay- 
shier, subject  to  this  annuity  of  £200  ;  and  the  testator  then  directs,  that  the  interest 
(A  all  his  other  monies  should  be  applied  as  his  executors  direct  for  the  comfort  of  his 
daughter.  This  is  a  disposition  of  interest  only,  not  of  capital  The  interest  of  every 
part  of  his  {)roperty,  uter  satisfying  the  annuity  of  £200,  is  devoted  to  [126]  the 
comfort  of  his  daughter ;  but  that  clause,  undoubtedly,  extends  to  give  to  her  the 
interest  only,  not  the  corpus  of  the  estate.  Then,  leaving  for  a  time  the  disposition  in 
favour  of  his  daughter,  the  testator  proceeds  to  the  case  to  which  he  had  anxiously 
adverted,  hoping  to  induce  the  husband  to  treat  his  daughter  with  kindness.  The 
deed  to  which  the  will  refers  appears,  by  the  Master's  report,  to  have  been  prepared 
in  1810,  though  not  executed  till  after  the  date  of  the  will  in  1812  ;  but  the  testator 
by  the  will  invites  the  husband  to  execute  this  deed,  making  the  execution  a  condition 
of  the  benefits  conferred  on  him,  and  thus  imposing  an  obli^tion  to  treat  his  wife 
in  the  manner  prescribed.   In  case  of  compliance  with  those  terms,  the  real  propwty, 
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but  no  part  of  the  personalty,  is  derised,  after  the  decease  of  the  wife,  to  the  hiubud 
and  grandson,  to  be  at  the  absolute  disposal  of  the  former,  after  the  death  of  the  iMter. 
That  is  the  first  alternative,  compliance. 

The  testator  then  adverts  to  the  alternative  of  non-compliance.  (See  the  cUiue, 
3  Swans.  120.)  The  first  observation  on  this  clause  relates  to  the  words,  'allmj 
property " ;  terms  lar^ge  enoueh  to  comprehend  every  thing  of  which  he  wu  poc- 
sessed ;  but  the  question  is,  whether  he  did  not  mean  all  his  said  property,  all  tliat 
which  he  had  just  given  in  the  event  of  compliance,  namely,  houses  and  landt; 
designing,  in  case  of  a  compliance,  a  gift  to  his  son-in-law ;  in  case  of  non-compliBnee. 
an  i»)8oIute  power  of  disposal  by  his  exeeutors  among  Us  family,  i^ter  the  deoew 
of  the  daughter,  who  was  to  enjoy  the  rents  of  the  land,  and  the  interest  of  the 
funded  property.  Then,  assuming  that  the  testator  is  pursuing  the  same  altematiTe. 
the  event  of  non-compliance  of  the  husband,  having  declared  what  was  to  become 
of  the  lands  in  that  event,  that  they  were  to  be  distributed  by  his  executors  anumg 
[127]  hu  relations,  was  the  son-in-law  to  be  left  destitute  t  What  was  to  become 
of  the  funded  property  ?  To  that  he  next  proceeds.  The  clause  is,  indeed,  subject 
to  oomiderable  dimculty  and  confusion  ;  the  testator  is  entangled  by  a  multiplic% 
of  words,  but  the  question  is,  whether  the  Court  cannot  discern  his  intentioD  ! 
Whether  it  is  not  ai>parent,  that  he  is  now  making  a  disposition  with  regard  to 
the  funded  property*  m  the  event  in  which  he  had  previously  disposed  of  the  hutded 
property  1 

Designing  his  will  to  operate  in  terrorem  on  his  son-in-law,  if  he  did  not  treat 
his  daughter  according  to  the  terms  of  the  deed,  the  testator  directs  that  he  duO 
forfeit  all  the  landed  property,  and  that  his  executors  shall  dispose  of  it ;  and  u 
to  the  funded  property,  instead  of  having  the  whole,  the  son-in-law  and  grandsm 
shall  have  only  a  moiety.  It  might  be  reasonable  that  his  grandchild,  the  son 
of  his  only  daughter,  and  the  father  of  that  son,  should  not  be  totally  destitute, 
but  that  a  reduced  provision  should  be  made  for  them ;  the  other  moiety  is  left 
to  the  disposal  of  his  executors.  The  same  power  that  the  testator  thought  fit 
in  the  first  instance  to  give  to  his  executors  over  the  landed  property,  as  a  punisb- 
ment  for  the  non-compuance  of  the  son,  he  here  extends  to  the  funded  property. 

The  difficulty  of  this  part  of  the  case  arises  from  his  having  embarrassed  liii 
meaning  with  the  words,  *  subject  to  the  same  conditions,  to  the  use  and  benefit 
as  the  other  property  for  the  benefit  of  my  daughter " ;  words  which  certainly 
create  a  considerable  obscurity  ;  but  the  main  object  of  this  clause  seems  to  be, 
not  to  make  a  new  disposition  in  favour  of  the  daughter,  but  to  provide  that  m 
moiety  of  the  funded  property  should  belong  to  the  son  and  grandson,  and  the  oth« 
moiety  be  [128]  t>he  disposal  of  his  executors.  This  construction  appears  befl 
to  reconcile  the  whole  will,  and  executes  the  testator's  natural  intention  of  providing 
for  his  daughter,  and  securing  protection  to  her,  with  an  eventual  power  to  tbf 
executors  in  case  of  non-comptiance ;  regulating  the  disposition  of  both  Bpeac^ 
of  property,  after  the  death  of  the  daughter.  It  would  be  most  unnatural  thii 
the  ill  usage  or  neglect  of  the  husband,  which  rendered  her  a  more  just  object  of 
attention,  should  deprive  her  of  a  provision  durmg  her  life.  The  misconduct  oi 
the  husband  ought  not,  and  could  not  be  intended,  to  operate  in  abrogating  Uk 
bounty  bestowed  on  the  daughter.  The  words  here  introduced,  "  given  for  tlx 
benefit  of  my  daughter,"  are  evidently  terms  of  reference,  not  of  a  new  bequest; 
for  they  cannot  be  understood  as  a  bequest  of  capital :  after  the  death  of  the  daughter 
this  was  to  go  to  the  son  and  grandson,  but  would  operate  to  give  to  the  daughter 
the  interest.  When  on  one  construction  the  effect  of  the  second  part  of  the  vilL 
relative  to  the  same  subject  and  the  same  object,  would  be  to  reduce  the  gift  in  tbe  . 
former  part,  contrary  to  every  probability  of  intent,  to  the  prejudice  of  the  principl 
object  of  the  testator's  bounty,  the  Court  must  incline  to  a  different  construction. 

The  concluding  clause,  "  the  whole  of  my  property,"  &c.  (3  Svans.  13U 
may  be  fairly  understood  to  express  his  intention,  if  the  son-in-law  was  remoT«L 
to  give  the  whole  to  the  daughter.  Supposing  that  the  son  had  (tied  during  tlx 
daughter's  life,  notwithstandmg  the  intermediate  clauses,  under  the  last  cW 
the  daughter  would  take  the  whole.  What  then  would  have  become  of  that  irhid 
us  supposed  to  be  a  substantive  independent  gift  of  one  moiety  to  the  executon? 
In  the  event  of  the  [129]  son's  death  in  her  life,  the  whole  devolves  to  the  daughter 
That  manifests  the  testator's  intention,  that  his  daughter  should  take  the  vhtk- 
unhm  in  certain  events  particularly  mentioned. 
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The  best  construction,  thouch  not  unattended  with  difficulties,  is,  that  it  was 
the  testator's  purpose  to  give  the  whole  to  his  daughter  for  her  life,  to  give  the 
houaefl  and  lands  to  the  husband,  and  to  provide  for  an  event  not  improbable,  non- 
compliance with  the  terms  of  the  deed.  Nothing  short  of  imperative  words  could 
compel  the  Court  to  declare  that  it  was  the  intention  of  the  testator  to  deprive  his 
daughter  of  the  funded  property,  for  the  benefit  of  his  four  executors,  one  of  whom 
had  been  an  object  of  his  bounty  to  the  extent  of  £200  per  annum.  The  general 
and  loose  form  of  the  gift  to  the  executors,  denotes  a  gift  to  strangers,  only  in  the 
event  of  the  misconduct  of  a  prior  legatee. 

This  construction  renders  it  unnecessary  to  consider  the  subordinate  questions! 

*  His  Honour  doth  declare,  that  the  Defendant,  Ann  Glayshier,  is  entitled 
to  the  use  of  the  testator's  furniture  for  life,  and  doth  order  that  an  inventory  be 
made  thereof,  signed  by  her  and  the  other  Defendants,  the  executors ;  and  it  is 
ordered,  that  two  parts  be  made  thereof,  and  it  is  ordered,  that  one  part  be  deposited 
with  the  Master ;  and  his  Honour  doth  declare,  that  she  is  also  entitled  to  a  life- 
annuity  of  £200  chareed  on  the  real  and  personal  estate ;  9^nd  subject  thereto, 
doth  also  declare,  that  uie  Plaintiff,  Sarah  Ann  Mnnycurd,  is  entitled  for  her  separate 
use,  to  the  interest  and  dividends  of  the  testator's  personal  estate  and  funded  pro- 
perty, fmd  to  the  rents  and  profits  of  his  real  estate,  for  her  life ;  and  [130]  doth 
declare,  that  the  said  Defendant,  Joseph  Mixnyard,  having  executed  the  deed, 
and  in  other  respects  conformed  to  the  directions  contained  in  the  testator's  will, 
has  entitled  himself  to  such  eventual  benefit  in  and  out  of  the  testator's  estate, 
as  in  the  testator's  will  mentioned ;  and  upon  the  death  of  the  Plaintiff,  he,  or 
any  other  person  interested  in  the  estate  of  the  testator,  are  to  be  at  liberty  to  make 
such  application  to  the  Court  in  regard  thereto,  as  they  shall  be  advised ;  and  his 
Honour  doth  declare,  that  the  Defendants,  the  executors  of  the  testator,  take  no 
beneficial  interest,  as  such  executors,  under  the  said  testator's  will."  Beg.  LiU  B. 
1818.  foh  1266, 


Ex  parte  Friokett,  in  the  matter  of  the  Duchess  of  Norfolk,  a  lunatic, 

July  25,  1818. 

Apportionment  of  the  costs  of  granting  a  lease  of  a  lunatic's  estate^  between 

the  estate  and  the  lessee. 

This  petition,  presented  by  one  of  the  receivers  appointed  in  the  lunacy,  prayed 
the  confirmation  of  the  Mister's  report,  that  it  would  be  for  the  benefit  of  the  estate 
of  the  lunatic  that  a  lense  should  be  granted  to  E.  Stone,  of  two  farms  described, 
on  the  terms  specified,  and  a  reference  to  approve  a  tease,  and  taxation  of  the  costs 
of  the  petitioner,  and  the  next  of  kin,  and  committees  of  the  estate  of  the  lunatic, 
relating  to  the  proposal  for  and  granting  the  lease,  to  be  paid  by  the  petitioner,  and 
allowed  in  passing  his  accounts, 

Mr.  Norton,  for  the  petition ;  Mr.  Bell,  for  the  committee  of  the  estate ;  Mr, 
Wetherel,  for  the  next  of  kin. 

The  Lord  Chancellor  [Eldon].   The  usage  in  hinacy  is,  that  the  committee  ' 
pays  the  [131]  expenses  of  the  inquiry,  and  the  lessee  of  the  lease. — Take  the  order 
m  those  terms.  (1) 

The  order  dira^ted  the  Master  to  tax  the  petitioner,  and  the  committees  of  the 

lunatic's  estate,  and  the  next  of  kin  of  the  lunatic,  their  costs  and  expenses  incurred 
about  the  proposal  for  granting  the  lease,  and  of  the  ap-[1323-plic*tion,  and  relating 
thereto ;  and  those  coats  when  taxed,  were  to  be  paid  by  the  petitioner  out  of  the 
rents  and  profits  of  the  lunatic's  estate,  and  allowed  in  passing  his  accounts ;  but 
the  costs  and  expenses  of  the  lease  and  counterpart  were  to  be  borne  by  the  petitioner. 
{Note  :  It  was  understood  that  those  costs  should  be  paid  by  the  lessee.) 

(1)  Ex  parte  Jeimyn.    In  Chancery.    2ith  May  MSS. 

Petition  in  Lunacy.  A  lease  renewed  for  the  benefit  of  the  lunatic's  estate  ought 
to  be  taken  in  the  name  of  the  lunatic  if  it  were  so  at  the  time  of  the  lunacy, 
bat  if  originally  in  trust  for  the  lunatic,  then  to  the  committee. 

Upon  reference  to  the  Master  to  inquire  whether  it  would  be  for  the  benefit 
of  the  lunatic's  estate  to  renew  a  lease  holden  under  a  college,  and  the  Master  having 
0.  XVL— 26 
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reported  it  to  be  beneficial  to  procure  such  renewal,  the  present  petiticm  vnyti 
that  the  report  might  be  confirmed,  and  thrt  the  committee  might  be  at  libei^ 
to  surrenf^  the  old  lease,  and  that  a  new  one  might  be  grantra  1^  the  cdkge 
to  the  committee  for  the  usual  term. 

The  Lord  Chancellor  [Thurlow]  had  some  doubt  whether  the  new  lease  ought  not 
to  be  in  the  name  of  the  lunatic,  uid  not  of  his  committee ;  and  asked  whether  thk 
lease  at  the  time  of  the  lunacy  was  in  the  lunatic  himself,  or  in  any  other  person 
in  trust  for  him  1  To  whidi  it  wts  answered  by  the  solicitor,  that  this  was  a  tot 
old  lunacy,  and  that  this  lease  had  been  frcnn  time  to  time  renewed  in  the  name  d 
the  committee,  but  whether  the  lease  subsisting  at  the  time  of  the  lunacy  was  nudr 
to  the  lunatic  himself,  he  was  not  able  to  inform  the  Court. 

His  Lordship  said,  if  the  lease  was  at  the  time  of  the  lunacy  made  to  some  other 
person  in  trust  for  the  lunatic,  he  should  continue  it  so,  as  in  that  case  he  should 
not  change  the  estate  ;  but  if  the  lease  was  in  the  lunatic  himself,  and  only  taken 
out  of  him  by  the  act  of  the  Court,  the  new  lease  ought  to  be  made  to  the  hmitir 
himself,  and  not  to  his  committee.  And  his  Lordship  directed  an  inquiry  as  to  this 
fact. — From  Mr.  Cox's  Notes. 


Blackburn  v.  Jepson.   April  1,  2.  7,  11,  1818  ;  Feb.  11,  Afarck  11, 13,  15. 1823. 

A  modus  of  one  penny  in  lieu  of  the  tithes  of  hay  of  every  inhabitant  or  occu^i 
of  a  house,  and  having  any  land  at,  or  belonging  to,  or  used  or  enjoyed  with, 
any  house,  is  invalid.  The  decree  of  the  Master  of  the  Bolls  on  the  other  modaas 
affirmed.  A  modus  being  clearly  invalid  as  laid,  the  question  (rf  law  is  deraded 
without  directing  an  issue  on  the  question  of  fact. 

The  decree  pronounced  at  the  hearing  of  this  cause  before  the  Master  of  tht 
Soils  (17  Ves.  473),  on  the  3d  of  August  1810,  dismissed  the  bill,  so  far  as  it  sou^t 
an  account  of  the  tithes  of  wheat,  rye,  barley,  oats,  peas,  and  beans  ;  and  directed 
a  reference  to  the  Master  to  take  an  account  of  all  the  other  titheable  matters  aod 
things  demimded  by  the  bill,  which  the  Defendants  Thomas  Jepson,  &c,  had, 
since  the  26th.  day  of  December  1804,  had  or  taken  upon  or  from  off  the  semtl 
farms  or  lands  occupied  by  them  respectively,  in  the  several  town^ips  in  the  [dead- 
ings  mentioned  (except  gardens,  orchards,  eggs,  geese,  hay,  colts,  pi^  honeT. 
wax.  and  wood  burnt  in  their  houses)  ;  and  an  account  of  all  Kaster  ofiering^ 
oblations,  obventions,  mortuaries,  and  other  dues  and  payments  which  had  become 
due  from  the  Defendants  respectively,  to  the  Plaintiff  William  Joule,  since  the 
said  25th  day  of  December  1804  ;  with  the  usual  directions  for  taking  the  account* 

The  decree  then  ordered  the  Plaintiffs  and  the  several  [133]  Defendants  to  pro- 
ceed to  a  trial  at  law  at  the  Spiins  assizes  to  be  holden  for  the  county  of  Lanca4ltT. 
in  the  year  1812,  upon  the  several  following  issues  :  1.  Whether  by  ancient  custom, 
iised  and  approved  within  the  said  parish  of  Manchester,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  hitherto  there  has  been  and  now  u  due  md 
payable  at  Easter  in  each  ^ear,  or  so  soon  aiter  as  lawfully  demanded,  by  each  ud 
every  inhabitant  or  occupier  of  a  house  situate  in  the  several  townships,  precincts, 
and  hamlets,  in  the  parish  of  Manchester  aforesaid,  that  is  to  say,  Besvnck,  &e-- 
and  in  all  the  other  townships,  precincts,  or  hamlets,  in  the  said  parish  of  Manch&ler, 
or  any  or  either  of  them  ;  ana  having  any  garden  at  or  belonging  to,  or  used  and 
enjoyed  with  any  house,  and  situate  in  the  several  townships,  precincts,  or  hamleti 
aforesaid,  or  any  or  either  of  them,  to  or  for  the  use  of  the  rector  or  rectors  for  the 
time  being  of  the  said  pariah  of  Manchester,  his  or  their  lessee  or  lessees,  farmer 
or  farmers,  for  every  such  garden  so  occupied  by  every  such  person,  the  sum  of 
one  half-penny,  for  and  in  lieu  and  in  full  satisfaction  of  the  tithes  of  all  the  titheable 
matters  and  things  yearly  arising,  growing,  renewing,  and  increasing,  and  lud 
and  taken  in  and  from  every  such  garden. 

2.  Whether  by  ancient  ctistom,  &c.,  hitherto  there  has  been  and  now  is  doe 
and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfully  demanded,  by  and 
each  and  every  inhabitant  and  occupier  of  a  house  situate  in  the  several  townshipi. 
precincts,  and  hamlets,  in  the  pansh  of  Manchester,  &c.,  having  any  orchard  at 
or  belonging  to,  or  used  or  enjoyed  with  any  house,  and  situate  in  the  several  ton- 
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ships.  precinotpS,  or  hamlets  aforesaid,  or  any  or  either  of  them,  to  or  for  the  use 
of  the  rector,  &a,  for  ever;^  such  orchard  so  occupied  by  every  such  person,  the 
sum  of  one  penny,  for  and  in  [134]  lieu  in  full  satisfaction  of  the  tithes  of  all 
the  titheable  matters  and  things  yearly  arising,  growing,  renewing,  and  increasing, 
and  had  and  taken  in  and  from  every  such  orchard. 

3.  Whether  by  ancient  custom,  iS:c.,  hitherto  there  has  been  and  now  is  due 
and  payable  at  Easter  in  each  year,  or  so  soon  after  aa  lawfully  demanded,  by  each 
and  every  inhabitant  or  occupier  of  a  house  situate  in  the  several  townships,  pre- 
cincts, and  hamlets,  in  the  parish  of  Manchester,  &c.,  to  or  for  the  use  of  the  rector, 
&c.,  for  all  hens  kept  by  any  such  person  on  such  land,  the  sum  of  one  half-penny, 
in  lieu  and  full  satisfaction  of  the  tithes  of  the  eggs  or  young  respectively,  of  all 
such  hens. 

4.  Whether  by  ancient  custom,  &c.,  hitherto  there  has  been  and  now  is  due 
and  payable  at  Easter  in  each  year,  or  as  soon  after  as  lawfully  demanded,  by  each 
and  every  inhabitant  or  occupier  of  a  house  situate  in  the  several  townships,  pre- 
cincts, or  hamlets,  in  the  parish  of  Manchester,  &c.,  and  having  any  land  at  or 
belonging  to,  or  used  or  enjoyed  with  any  house,  and  situate  in  the  several  town- 
ships, precincts,  or  hamlets  aforesaid,  or  any  or  either  of  them,  to  or  for  the  use 
of  the  rector,  &c.,  for  all  geese  kept  by  every  such  person  on  such  land,  the  sum 
of  twopence,  in  lieu  and  full  satisfaction  of  the  tithes  of  the  eggs  and  young  respect- 
ively, of  all  such  geese. 

o.  Whether  by  ancient  custom,  &o.,  hitherto  there  has  been  and  now  is  due 
and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfully  demanded,  by  each 
and  every  inhabitant  or  occupier  of  a  house  situate  in  the  several  townships,  pre- 
cincts, and  hamlets,  in  the  parish  of  Manchester,  &c.,  aforesaid,  that  is  to  say,  Beswick, 
&c.,  and  in  all  the  other  townships,  precincts,  or  hamlets,  in  the  [135]  Bald  parish 
of  Manchetter,  &c.  (save  and  except  as  to  the  tithes  of  hay  of  some  parcels  oT  land 
situate  in  the  townships  of  Manchester,  in  the  answer  of  the  Defendants  mentioned), 
or  any  or  either  of  them,  and  having  any  land  at  or  belonging  to,  or  used  or  enjoyed 
with  any  house,  and  situate  in  the  several  townships,  precincts,  or  hamlets  aforesaid, 
or  any  or  either  of  them,  and  producing  titheable  matters  and  things  to  or  for  the 
use  of  the  rector,  &c.,  the  sum  of  one  penny,  for  and  in  lieu  and  in  lull  satisfaction 
of  the  tithes  of  all  hay  of  every  such  inhabitant  or  occupier  having  any  such  land 
as  aforesaid,  producing  hay,  whether  such  quantity  be  more  or  less. 

6.  Whether  by  ancient  custom,  &c.,  hitherto  there  has  been  and  now  is  due 
and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfully  demanded,  by  each 
and  every  inhabitant  or  occupier  of  a  house  situate  in  the  several  townships,  pre- 
cincts, or  hamlets  in  the  parish  of  Manchester,  &c.,  and  having  any  land  at  or  oelong- 
ing  to,  or  used  or  enjoyed  with  any  house,  and  situate  in  the  several  towi^ips, 
precincts,  or  hamlets  aroresaid,  or  any  or  either  of  them,  to  or  for  the  use  of  tne 
rector,  &c.,  for  every  colt  fallen  in  such  lands,  the  sum  of  four-pence,  in  lieu  and 
in  full  satisfaction  of  the  tithes  of  every  such  colt. 

7.  Whether  by  ancient  custom,  &c.,  hitherto  there  has  been  and  now  ia  due 
and  payable  at  Easter  in  each  year,  or  so  soon  after  as  lawfully  demanded,  by  each 
and  every  inhabitant  or  occupier  of  a  house  situate  in  the  several  townships,  pre- 
cincts, and  hamlets  in  the  parish  of  Manchester  aforesaid,  and  having  any  land 
at  or  belonging  to,  or  used  or  enjoyed  with  any  house,  and  situate  in  the  several 
townships,  precincts,  or  hamlets  foresaid,  or  any  or  either  of  them,  to  or  for  the 
use  of  the  rector,  &c.,  for  every  farrow  of  pigs  farrowed  on  such  [136]  l^d,  the 
sum  of  three-pence,  for  and  in  lieu  and  in  fiul  satisfaction  of  the  tithes  of  every 
such  farrow  of  pigs. 

And  it  was  directed  that  the  Defendants  in  this  cause  be  Plaintiffs  at  law,  and 
the  Plaintiffs  in  this  cause  be  Defendants  at  law,  who  were  forthwith  to  niune  an 
attorney,  accept  a  declaration,  appear,  and  plead  to  issue  ;  and  it  was  referred  to 
the  Master  to  settle  the  issues  in  case  the  parties  differed  about  the  same.  And  it 
was  ordered,  that  all  deeds,  books,  papers,  and  writings  in  the  custody  or  power  of  any 
of  the  parties,  be  produced  and  left  with  the  Master  upon  oath,  as  the  Master  should 
direct ;  and  that  the  depositions  of  such  of  the  witnesses  examined  in  this  cause 
as  should  be  dead  or  unable  to  travel  at  the  time  of  the  trial,  be  produced,  and  read 
in  evidence  at  the  trial  of  the  issues  (saving  just  exceptions) ;  and  it  was  ordered 
that  all  the  leases,  tithe-books,  and  other  documents  which  were  produced,  and 
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given  in  evidence  on  the  hearing  of  the  cause,  or  before  the  commissioners  uatd 
in  the  commission  for  the  examination  of  witnesses,  be  also  produced  on  the  tul 
of  the  several  issues  at  law.  And  his  Honour  reserved  the  oonsideratira  of  tke 
costs  of  the  dismissal  of  the  bill  so  far  as  it  respects  the  demand  of  the  tithes  of  em. 
and  grain,  and  also  of  the  rest  of  the  costs  of  the  suit,  and  of  the  trial  of  the  iom. 
and  of  all  further  directions  until  after  the  Master  should  have  made  his  repHl 
and  the  trial  of  the  issues  should  have  been  had  ;  and  ajxj  of  the  parties  veit  to 
be  at  liberty  to  apply  to  the  Court  as  there  shall  be  occasion. — Reg.  lib.  A.  1SC$ 
fol.  1383-1387. 

From  this  decree  both  the  Plaintiffs  and  the  Defendants  appealed.  (3  Ta  i 
Beam.  359.)  The  Plaintiffs  appealed  from  so  £137]  much  of  the  decree  as  diredfd 
issues  with  respect  to  the  tithe  of  hay,  of  gardens,  of  orchards,  of  hens,  of  grat 
of  colts,  and  of  pigs  ;  and  as  reserved  the  consideration  of  the  costs  of  the  dismiB 
of  the  bill,  so  far  as  it  respected  the  demand  of  the  tithes  of  com  and  grun.  ai 
of  the  rest  of  the  costs  of  the  suit. 

The  Defendants  appealed  from  so  much  of  the  decree  as  directed  an  aoeool* 
the  tithes  of  milk  and  calves,  and  agistment  of  cows  not  milked,  and  of  the  t^htti 
potatoes  or  other  small  prndial  tithable  matters ;  and  insisted  that  issues  ought  toliiv 
been  directed  to  try  the  moduses  of  l^d.  for  each  cow  producing  a  calf  within  tk 
yeai;,  in  lieu  of  the  tithes  of  the  calf  and  milk  of  every  such  cow ;  and  of  ll  iff 
each  cow  called  a  farrow  or  barren  cow,  in  lieu  of  the  tithes  of  milk  of  such  «« 
if  milked,  and  of  the  keep  or  feed  of  every  such  cow,  if  not  milked ;  and  of  U.  tci 
2d.  for  the  small  prsdiaJ  tithes  of  lands  cultivated  by  the  plough,  and  called  Ik 
plough  and  half  plough. 

The  cause  now  coming  to  be  heard  on  appeaJ,  the  Defendants  objected  a  ntf 
of  parties. 

Sir  Samuel  RamUly  for  the  Defendants.  The  bill  ia  filed  by  the  warden  u 
all  the  fellows  of  Christ  C<dlegey  Mandiester  ;  since  the  hearing,  two  feltom  liw 
died,  and  two  new  fellows  have  been  elected  in  their  place ;  for  the  same  lewl 
which  rendered  it  necessary  to  have  all  the  original  felloe  parties,  the  new  felkn 
must  be  parties :  at  present  no  one  sustains  their  interest ;  the  felloe  being  Plaiotil 
in  their  individual  characters,  not  as  members  of  the  corporation,  the  dectw 
are  not  represented  by  the  survivors.  Among  [138]  other  reasons,  the  new  feflo* 
are  necessary  parties  in  respect  to  costs,  which  the  Court  has  reserved.  H 
corporation  is  not  a  party  to  the  suit ;  and  if  the  Defendants  are  eventually  entitle 
to  costs,  they  must  be  recovered  by  attachment  against  the  individuals,  not  b) 
sequestration  against  the  corporation.  The  cause  is  entitled  not  the  Corpontu^ 
of  Manchester,  but  Blackburn  and  others,  against  Jepson ;  and  the  petiCioD « 
a^^al  is  presented  under  that  title  in  the  names  oi  three  living  persons  and  tvl 

Mr.  Bell  and  Mr.  Agar  for  the  Plaintiffs. 

It  is  not  necessary  that  all  the  members  of  the  corporation  should  be  urtits 
The  decree  declares  that  the  Plaintiff  Joule,  not  the  corporation,  is  entitled  to  tbi 

tithes. 

The  Lord  Chancellor.  The  question  must  be  decided  after  an  examinatioo  J 
the  form  of  the  decree  ; — if  the  Plaintiffs  sue  as  a  corporation,  there  is  no  drf«i 
of  parties  ;  if  they  sue  as  individuals,  the  objection  must  prevail.  If  it  was  originiUy 
necessary  to  make  the  warden  and  fellows  parties  to  this  suit,  or  if,  thougb  not 
from  necessity,  they  have  been  parties  from  the  beginning,  and  there  ia,  by  tin 
decree,  a  reservation  of  costs,  the  Defendants  are  clearly  entifled  to  the  same  security 
for  costs,  which  was  tendered  to  them  in  the  institution  of  the  suit ;  and  thtf. 
notwithstanding  that  the  Plaintiff  Joule  alone  is  declared  entitled  to  the  tithea 

Aprils.  T^iiLoTdChcmcellor\E\daa\.  A  very  material  fact  is,  that  the  DeleiufuQ| 
sub8e-[139]-quently  to  the  appeal  presented  by  the  Plaintiffs,  themselves  prewaiw 
an  appeal  (2  Yes.  Beam.  359),  entitled  in  the  same  manner,  and  petitioned  tint 
their  appeal  might  be  heard  at  the  same  time  with  the  Plaintiffs'.  Is  not  tbit 
a  waiver  of  the  objection  for  want  of  parties  1   Proceed  with  the  appeal 

Sir  Samuel  RomUly.  The  Defendants'  petition  of  appeal  couid  not  be  oth*r- 
wise  entitled ;  they  could  not  appeal  in  any  other  cause.  If  a  suit  has  bMoitf 
defective  by  the  death  of  parties,  wnich  renders  necessary  a  bill  of  revivor  or  nfP*' 
ment,  that  objection  cannot  be  waived. 
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The  Lord  Chancellor,  la  not  the  fact  of  your  petition  eTidence  that  you  con- 
Bider  the  information,  however  informal,  as  the  information  of  the  waraen  and 
fellows  1(1) 

[140]  counsel  then  proceeding  to  argue  the  case  on  appeal,  a  question  arose 
which  side  should  begin  1 

[141]  The  Lord  Chancellor.  The  original  appeal,  and  the  cross-appeal  together, 
bring  the  whole  case  before  the  Court ;  and  it  cannot  be  right  that  the  appeals  should 
be  heard  as  if  they  were  [142]  appeals  in  separate  causes.  Which  side  is  entitled  to 
begin,  depends  much  on  the  question,  Which  has  most  to  complain  of  in  the  decree 
from  which  they  appeal  1  [143]  The  rector  complains  that  he  has  not  received  his 
tithe ;  that  the  Defendants  have  insisted  on  moduses  which  are  not  valid,  and  have 
attempted  to  prove  the  fact  of  [144]  modus,  when  the  pleadings  raise  no  question 
on  which  the  proof  can  be  admitted :  on  the  other  hand,  the  De{145]-fendant8  have 
appealed  on  the  question  of  agistment  only.  If  the  interest  of  the  suitor,  which 
must  never  be  [146]  sacrificed  to  the  convenience  of  the  Court,  requires  it,  the  appeals 
may  be  heard  as  appeals  in  distinct  [147]  causes ;  otherwise,  I  think  that  the  party 
whose  appeal  represents  him  to  be  most  aggrieved  by  the  decree  should  begin. 

[148]  It  was  agreed  that  the  appeals  should  be  heard  together,  and  that  the  counsel 
for  the  Plaintiffs  should  begin. 

[149]  April  11.  14.  Mr.  Agar  and  Mr.  Bell,  for  the  Plaintiff,  objected  to  the 
moduses  as  uncertain  ;  and  subject  to  abuse. 

[150]  They  cited  Took  v.  Ledgard  (1  Keb.  612,  cit.  2  Gwill.  588),  Travis  v.  Oxton 
(3  Wood,  623;  3  Gwill.  1066;  1  Anstr.  308,  n.,  under  the  name  of  Whitehead  v. 
Trains,  7  Bro.  P.  C.  ed.  Toml.  49),  Fraiiklyn  v.  The  MasUr,  t&c.  of  St.  Cross  {Bunb. 
78). 

[151]  Sir  Samuel  Bomilly,  Mr.  Hart,  and  Mr.  Winthrop,  for  the  Defendants, 
cited  Bennett  v.  Bead  {4  GwUt.  1272  ;  2  Anstr.  322,  n.),  Leyson  v.  Parsons  (18  Ves. 
173)  (remarking  that  the  statement  of  the  modus  [152]  is  not  correct,  and  no  entry 
of  the  decree  can  be  found  in  the  Registrar's  book),  Thomson  v.  Holt  (2  Gwill.  671), 
Phillips  V.  Symes  {Bunb.  I7l  ;  2  Wood,  228),  Manchester  College  v.  Andrew  (2  Wood, 
488),  Atkyns  v.  Lord  WUloughhy  de  Brooke  (2  Anstr.  397  ;  4  GwUl.  1412),  Williamson 
V.  Lord  Lonsdale  (5  Price,  25),  GUIs  v.  Horrex  (3  GwUl.  861),  Boscawen  v.  Roberts 
(3  Gwill.  946 ;  3  Wood,  174),  Scott  v.  Fenvnck  (3  Gwill.  1260),  BrvackLow  v.  Edmunds 
{BurA.  307 ;  2  Qvnll.  711),  Gardiner  v.  Cox  (2  Wood,  473),  Vernon  v.  Waller  (1 
Wood,  300). 

In  the  course  of  the  argument,  the  following  remarks  were  made  by 

The  Lord  Chancellor.  In  Bennett  v.  Bead  the  modus  was  laid  in  persons  resident 
and  occupying,  that  is,  inhabitants  and  occupiers  ;  here  it  is  in  the  duiunctive,  in- 
habitants or  occupiers  ;  and  for  some  purposes  a  person  may  be  considered  as  occupier 
of  a  house  which  he  does  not  inhabit.  The  doctrine  of  Travis  v.  Oxton,  if  different 
from  that  of  Bennett  v.  Bead,  though  the  latter  is  the  more  recent  decision,  must 
prevail,  since  it  has  the  authority  of  the  House  of  Lords.  I  do  not,  however,  consider 
the  cases  as  contradictory.  In  the  former  case,  I  think  that  the  intention  of  the 
House  of  Lords  was  to  direct  an  issue  on  the  question,  not  whether  the  modus  was 
^ood,  but  whether  that  payment,  whether  go<^  as  a  modus  or  bad,  had  been  made 
m  lieu  of  tithe  of  hay,  in  order  to  determine  the  first  point  in  the  case  of  a  vicar — his 
title  to  satisfaction  for  tithe  of  hay ;  and  they  then  seem  to  have  dealt  with  the  case 
u  if  it  had  been  admitted  that  the  [153]  payment  was  made  in  lieu  of  tithe  of  hay  : 
and  that  amounting  to  proof  of  the  vicar's  title  to  satisfaction  for  tithe  of  hay,  and 
the  modus  being  bad,  it  followed- that  he  was  entitled  to  tithe  of  hay  in  kind.  The 
decision  in  Bennett  v.  Read  seems  to  have  proceeded  on  the  ground,  that  every  in- 
habitant was  bound  to  pay  a  satisfaction  for  tithe  of  hay. 

It  will  be  necessary  to  consider,  also,  the  mode  of  combining  the  present  fellows 
of  the  college  ;  and  I  apprehend  that  that  must  be  done  by  a  consent  to  be  bound  by 
the  proceedings  in  this  c&use — a  consent  under  the  college  seal,  and  by  the  individual 
new  fellows  ;  and  that  agreement  may  be  recited  in  the  order  now  to  be  made. 

Feb.  11,  1823.    The  Lord  Chancellor  [Eldonl    (Ex  relatume.) 

This  was  a  suit  instituted  by  the  warden  and  fellows  of  Manchester  college ;  and 
the  Defendants,  after  stating  the  particular  premises  which  have  been  in  their  occu- 
pation and  possession,  insist  that  oy  ancient  custom  used  and  approved  within  the 
parish  of  Manchester,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
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bitherto  there  hath  been  due  and  now  is  payable  at  Easter  in  each  year,  or  as  non 
after  as  lawfully  demanded,  by  each  and  every  inhabitant  or  occupier  of  a  how 
Bituate  in  the  several  township,  precincts,  or  hamlets  in  the  parish,  of  JTawte^ 
(I  take  it  for  granted,  but  I  wish  to  be  informed  whether  I  am  correct,  that  in  the 
record  itself  the  expression  is "  inhabitant  or  occupier, "  and  not "  inhabitant  ooenpieT ' ; 
because  a  man  may  be  an  inhabitant  occupier,  but  he  may  also  be  an  oc-p,54}*upio 
without  being  an  inhabitant :  an  occupier  of  land  need  not  be  an  inhabitant,  w 
need  an  inhabitant  of  a  house  be  an  occupier  of  land  (Note  :  On  examination  d  the 
record  the  expression  was  found  to  be,  "  inhabitant  or  occupier  ")), — and  hara^ 
any  garden,  orchard,  or  land  at  or  belonging  to,  or  used  or  enjoywi  with  any  hoofe 
and  situate  in  the  several  townships,  precincts,  or  hamlets  aforesaid,  or  any  or  eitk 
of  them,  and  producing  the  several  titheable  matters  or  things  next  after  mentioMi 
respectively,  or  any  of  them,  to  or  for  the  use  of  the  rector  or  rectors  for  the  tiat 
being  of  the  said  parish,  his  or  their  lessee,  farmer  or  farmers,  the  several  eim 
following.    So  that  the  description  of  persons  entitled,  if  any  persons  are  entitleil 
to  avail  themselves  of  this  modus,  is  an  inhabitant  or  occupier  of  a  house  sitmtft 
in  some  of  these  townships,  having  any  garden,  orchard,  or  land  at  or  belonging 
or  used  or  enjoyed  with  any  house,  an<3  situate  in  these  several  townships,  and  priK 
ducing  the  several  titheable  matters  and  things  next  after  mentioned.   The  d^ 
scription  is  "  inhabitant  or  occupier,"  in  the  alternative  ;  but,  whether  he  is  inhabiuni 
or  occupier,  he  is  to  have  a  garden,  orchard,  or  land  :  which  word  "  land  "  will  'mthit 
any  quantity  of  land  ;  but  it  is  to  be  at  or  belonging  to,  or  used  or  enjoyed  with  Uk 
bouse,  and  situate  in  the  several  townships  and  precincts,  &c.    I  do  not  find  th*t 
in  the  subsequent  part  of  the  pleadings,  the  Defendants  have  inserted  any  avermol 
that  their  land,  gardens,  or  orchards  were  at  or  belonging  to,  or  used  or  enjoytd 
with,  their  respective  houses.   I  do  not  find  any  averment  of  the  sort.    Then  titer 
state,  for  every  such  garden  so  occupied  by  every  such  person,  a  sum  of  one  halfpemiT. 
to  be  payable  for  and  in  lieu  and  full  satisfaction  of  the  tithes ;  and  tbej  ^ 
[155]  through  all  the  several  modusea,  every  one  of  them  affected  by  the  deacripiion. 
such  as  is  stated,  of  the  persons  who  claim  the  benefit  of  them.    Having  so  done,  they 
insist  they  are  intitled  to  the  benefit  of  all  these  moduses,  and  a  vast  deal  of  evideBR 
has  been  gone  into.    The  principal  and  most  material  question  I  apprehend  to  be  witb 
respect  to  the  tithes  of  hay  :  and  they  say,  that  such  persons  so  described  are  tiibk 
to  pajf  one  penny  for  and  in  lieu  and  in  full  satisfaction  of  the  tithes  of  all  bay  of  ewy 
such  mhabitant  or  occupier  having  anysuch  land  as  aforesaid  producii^  hay,  whether 
such  quantity  was  more  or  less,  save  and  except  as  to  some  closes  which  are  partira- 
larly  described  as  excepted  closes.   The  way  they  allege  their  right  to  pay  this  peniiT 
in  lieu  of  the  tithes  of  hay  is  obviously  this,  that  they  are  to  pay  only  a  peniiT. 
whether  they  have  a  thousand  acres,  or  whether  they  have  only  one  acre  ;  but  irilh 
this  qualification,  that  the  land  upon  which  the  hay  is  to  be  produced  is  to  be  bni 
used  and  enjoyed  with  the  house  ;  not  stating  whether  the  land  of  which  they  them- 
selves are  in  possession  is  land  used  and  enjoyed  with  the  house,  and  much  less,  stating 
that  it  had  been  anciently  used  and  enjoyed  with  the  house. 

His  Lordship  then  read  the  judgment  of  the  Master  of  the  Rolls  on  the  original 
hearing,  and  proceeded  thus  : 

You  observe  that  this  direction,  is,  to  try  the  fact  before  the  law  is  ascertained ; 
but  if  the  modus  is  laid  in  such  a  way  that  it  can  have  no  validity  in  law,  the  questioB 
will  be,  whether  the  Court  ought  not  in  the  first  instance  to  decide  against  the  modus, 
because  it  is  not  a  legal  modus,  even  if  the  fact  would  support  a  modus  that  m 
legal  t  The  Master  of  the  Bdls  [166]  states  his  opinion,  that  the  modus  for  gudw* 
and  orchards  is  well  laid,  notwithstanding  they  are  not  represented  to  be  ancient 
gardens  and  orchards  ;  overruling  the  objection  that  the  modus  was  laid  to  be  in 
satisfaction  of  the  tithes  of  all  titheable  matters  and  things  yearly  arising.  Then 
appears  to  me  to  be  a  stronger  objection  than  that  which  he  overrules,  vis.  that  the 
Defendants  claim  this  modus  to  be  in  satisfaction  not  only  of  the  tithes  that  in 
mentioned,  but  of  all  other  tithes,  or  some  of  them. 

The  Lord  Chancellor  then  referred  to  Uyson  v.  Parsons  (18  Ves.  173) ;  to  the 
judgment  of  the  present  Master  of  the  Rolls  in  Buske  v.  Lewis  (3  Jac.  d:  Walk.). 
expressing  doubt  whether  the  Master  of  the  Rolls  had  been  correctly  informed  (rf  thf 
manner  in  which  the  modus  in  this  case  is  laid,  which  differs  materially  from  the 
modus  in  Trains  v.  Ozton) ;  and  to  the  judgment  of  the  Chief  Baron  in  WUliamm^ 
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T.  Lord  LonsdaU ;  and  concluded  by  expressing  his  opinion,  that  the  decision  in 
the  last  case  was  ruled  entirely  by  Travis  v.  Oxton ;  and  that  Bennett  v.  Bead,  if  not 
distin^ishable  from  Travis  t.  Oxton,  though  later,  cannot  prevail  against  it,  in 
opposition  to  the  authority  of  the  House  of  Lords. 

March  11,  1823.  The  Lord  Chancellor  {ex  relatione).  I  hold  the  hay  modus 
bad,  on  principle,  and  on  the  authority  of  Scott  v.  Fenwick,  Travis  v.  Oxton,  WUliamr 
son  V.  Lord  Lonsdale,  and  Buske  v.  Lewis  ;  and  I  think  the  present  case  distinguish- 
able from  the  case  of  Bennett  v.  Read  in  this  respect,  that  if  the  owner  there  had 
parted  with  the  land  and  retained  the  house,  he  was  [157]  liable  to  pay,  which  is  not 
the  case  here.  Whether  that  distinction  is  or  is  not  solid  and  substantial,  it  is  suffi- 
oient  that  the  cases  are  distinguishable.  This  case  must  be  decided  upon  difierent 
principles. 

March  13.   The  Lord  Chancellor  {ex  relatione). 

I  have  examined  all  the  moduses  in  this  case,  and  I  see  no  ground  for  varyii^ 
the  decree  of  the  Master  of  the  Rolls,  except  as  to  the  hay  modus.  That  modus  is 
bad  ;  the  remainder  of  the  case  has  been  properly  disposed  of. 

March  15.  Mr.  Agar  insisted,  that  the  Plaintiff  was  intitled  to  both  the  deposits, 
and  that  the  Defendants  should  be  ordered  to  pay  the  costs  of  their  appeal.  He  cited 
Lord  Loughborough* s  order  of  the  7th  of  Feb.  1 794.  {Orders  in  Chancery,  ed.  BeameSt 
458.) 

The  Lord  Chancellor  {ex  relatione).  The  decree  will  direct  an  account  of  the 
tithes  for  the  time  past,  and  the  representatives  of  the  late  warden  will  receive  what 
accrued  during  his  life.  On  the  question  of  costs,  it  is  a  very  material  fact  that  the 
tithes  now  claimed  were  never  before  paid ;  all  the  predecessors  of  the  Plainti& 
have  been  content  with  a  sum  now  stated  to  be  £15.000  a  year,  less  than  they  claim. 
The  omission  of  demand  in  all  times  past,  encourages  the  honest  belief  that  tithes 
are  not  due.  It  happens,  I  believe  very  often,  the  law  being  that  mere  non-payment 
of  tithes  is  no  defence  against  payment,  that  non-pay-[158]-ment  takes  place  from 
year  to  year  and  century  to  century,  till  the  evidence  of  the  legal  ri^ht  of  non-payment 
is  lost.  It  must'  be  also  recollected,  that  the  Plainti&  have  failed  in  every  point 
of  their  appeal,  except  the  article  of  hay. 

On  the  question  of  the  modus  of  hay,  though  I  have  little  or  no  doubt  that  I  am 
right,  yet  I  cannot  forget  that  Sir  William  Grant  was  of  opinion,  that  the  fact  of 
the  modus  ought  to  be  tried  before  its  validity  was  decided.  With  all  deference  to 
that  great  judge  (happy  shall  I  be,  if  my  memory  is  as  much  respected  as  hisj,  it 
appeared  to  me,  that  to  try  the  fact  of  the  modus  was  to  begin  at  the  wrong  point, 
if  ^e  law  is  that  the  facts  when  found  will  not  constitute  a  valid  modus.  Whether 
the  modus  would  be  valid,  is  a  question  depending  much  on  the  authorities  of 
Travis  v.  Oxton,  and  Bennett  v.  Read  ;  cases  in  which ,  though  I  have  satisBed  my  own 
mind  that  they  are  substantially  diSerent,  yet  Sir  V/illiam  Grant  exprrased  himself 
unable  to  discover  a  precise  distinction.  (17  Ves.  476,  andaee  5  Price,  36.)  On  this 
modus,  therefore,  the  Defendants  had  solid  ground  for  resisting  payment  of  the  tithes. 

I  shall  give  no  costs  of  the  appeal ;  the  general  costs  of  the  cause  are  reserved, 
and  the  Plaintiffs  are  entitled  to  both  deposits.  If,  before  the  answer  was  filed,  I 
had  read  all  the  cases  which  have  been  cited,  I  think  that  I  could  have  laid  a  better 
modua.(2) 

(1)  The  following  cases  on  objections  for  want  of  partis,  are  extracted  from 
MSS.  in  the  possession  of  the  editor. 

Anon.    In  Chancery.    Trin.  16  Geo.  2, 1742. 

Said  per  Lord  Hardwicke,  Chancellor,  that  where  a  bill  is  brought  for  a  partition, 
a  conveyance  must  be  decreed,  and  therefore  all  parties  necessary  to  make  such 
conveyance  must  be  made  parties,  and  brought  before  the  Court.    Mr.  Coxe's  MSS. 

Piei-son  v.  Robinson,  executor  of  Foster.  In  Chancert/.  Trin.  L>1  &  '22  Geo.  '2,  1748. 
One  of  two  part-owners  of  a  ship,  having  assigned  his  share  to  the  other,  the  former 

is  a  necessary  party  to  a  bill  by  a  creditor  of  both  against  the  representatives  of 

the  latter. 

Upon  an  account  made  up  between  the  Plaintiff,  as  eaptain  of  a  ship,  and  Foster 
and  Barclay,  the  two  part-owners  thereof,  it  was  agreed  that  Foster  and  Barclay  were 
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mdeMed  to  tbe  empUin  in  £60.  and  that  the  abip  wm  fiaUe  thereto.  Fofler  after- 
w«di  liaTi  Barday's  share  in  the  du|K  and  dies. 

And  a  bfll  was  now  bnmght  against  the  executor  <tf  Fatter  mly.  for  a  diseoTet; 
of  MWts.  and  for  a  satisfaction  thCTeoot  of  the  said  debt ;  and  the  IhII  suggested 
the  death  of  Barclay  before  Foder^  hot  it  was  not  prored  that  Barday  was  dead, 
and  the  Defendant  answered  that  he  did  not  know  whether  he  was  or  not. 

The  question  was,  whether  this  debt  is  Teeorerable  against  the  executor  of 
Foder  only,  or  whether  Barclay  or  his  repiesentatiTe  oo^t  not  to  have  been  made 
parties  I  And  it  was  argued  for  the  Attorney-General  for  the  Plaintiff,  and  by  tbe 
Solicitor-General  for  the  Defendant. 

The  Lord  Chancellor  [Hardwicke].  CiMiaideTme  this  as  a  penonal  debt,  whether 
Barclay  is  now  living,  or  whether  he  died  before  rosier  (thongh  at  law  the  demand 
snrvivesi,  I  am  of  opinjcm.  that  Barclay  or  his  reinesentatiTe  oo^t  to  be  madr 
parties,  beeanse  these  ate  proper  parties  in  account,  especially  as  between  the  part- 
owners  themselves,  and  they  may  perhaps  shew  in  the  account  a  satisfaction  of 
part  of  the  debt.  As  to  the  ship  itself,  no  remedy  lies  here  in  rem.  the  admiialt; 
only  having  jurisdiction  as  against  that ;  and  there  is  no  reason  for  charging  the 
executor  ol  Fo$Ur  in  respect  of  the  value,  becauae  non  eonstai  what  is  become  of 
the  ship  t  Bendea.  this  bill  is  not  adapted  to  soch  a  demand,  it  being  only  for 
satisfaction  out  of  the  assets.  The  Court,  therefore,  can  «ily  d^ree  for  s  mcHety 
or  order  the  cause  to  gtand  over,  with  liberty  to  add  parties,  and  the  I^ain^  to 
pay  the  eosts  of  the  day. 

And  the  cause  was  adjourned  for  him  to  make  his  declaration.  MSS. 


Haville  r.  Tancred.   In  Chancery.   21  &  22  Geo.  2.  1748. 

B.  C.  1  Yes.  Sen.  101.   To  s  Ull  against  s  bailee,  for  re-detivery  of  jewels,  penom 
entitled  to  a  part  of  them  are  not  necessary  parties. 

Bill  for  the  delivery  of  a  chest  of  plate  and  jewels,  pawned  ori^ally  in  1673. 
to  Mr.  Saville  by  one  Bow,  and  left  by  SacilU  in  the  custody  of  Tancred,  with  whom 
Saville  lodged,  and  who  always  acted  as  his  agent ;  and  it  appearing  by  the  De- 
fendant's answer,  that  in  the  chest  there  is  a  box  of  jewels,  entitled,  "  a  particular 
of  jewels  belonging  to  the  Duke  of  Deronshire,"  and  that  this  the  Defendant  informed 
the  Plaintiff  of  before  the  bringing  his  bill,  it  was  objected  by  Mr.  Brotcn  for  the 
Defendant,  that  the  representatives  of  the  Duke  (now  deceased)  ought  to  be  made 
parties,  that  the  Defendant  may  be  safe  in  delivering  up  the  jewek  to  the  proper 
person. 

But  the  Lord  Chancellor  [Hardwicke]  clearly  overruled  the  objection,  because, 
as  these  goods  appear  to  have  been  left  with  Tancred  for  safe  custody  only,  he  is 
obliged  to  restore  them  to  the  per8ondepositingthem.and  the  title  of  the  Duke's  repr^ 
sentative  (if  any)  will  remain  the  stune  against  the  person  to  whom  they  are  delivered. 
If  Tancred  was  a  pawnee  only,  he  is  oompellable  to  deliver  them  up  to  the  pawnor, 
not  only  here,  but  also  in  an  action  of  trover  or  detinue. 

Decreed,  therefore  {mter  cUia),  that  the  chest  and  every  thing  in  it  be  delivered  to 
the  Plaintiff,  but  without  cmta  on  either  side,  because  the  paper  written  as  above, 
thou^  it  be  no  defence,  yet  is  some  excuse  to  the  Defendant  for  refusing  to  deliver 
the  jewels.  MS& 

Lawley  v.  Walden.    Trtn.  14  Geo.  2.  [1741J. 

When  on  a  bill  for  an  injunction  in  an  ejectment  at  law  against  the  Plaintiff's  tenant, 

the  tenant  ought  to  be  a  party. 

The  bill  was  by  the  owner  of  lands,  for  an  injunction  to  stay  the  Defendant's 
proceedings  at  law,  upon  an  ejectment  against  the  Plaintiff's  tenant. 

Demurrer,  that  the  tenant  was  not  made  a  party  to  the  bill,  and  the  demurrer 
allowed  ;  but  the  Lord  Chancellor  said  if  the  Plamtifi  had  been  made  a  Defendant  at 
law,  as  he  might  have  been,  he  should  not  have  thought  it  necessary  to  have  made 
the  tenant  a  party  to  his  bill,  notwithstuiding  his  being  a  Co-defendant  -  but  as  he 
is  Uie  only  Defendant  at  law,  he  must  be  a  party  here.   Mr.  Coxe*s  MSS. 
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East  India  Company  v.  Coles  and  Others.  LtneoInV/nn-FaU.  IQth  January  1783. 
Whether  a  demurrer  for  want  of  parties  should  be  to  the  whole  bill. — QuoBre. 

The  bill  was  brought  by  the  East  India  Company  for  an  injunction  to  restrain  the 
Defendant,  Coles  (among  others),  from  proceeding  at  law  on  a  bond  given  to  htm 
by  the  Defendants,  Herbert,  Cdes,  and  Palmer,  in  the  name  of  the  said  Company. 
"Hie  bill  stated  several  transactions  by  the  Defendant,  Herbert,  in  conjunction  with 
and  Ktrkham,  both  since  dead,  acting  together  as  servants  of  the  said  Com- 
panr,  on  a  ^rtieular  expedition,  and  afterwards  transaofeitnis  by  the  said  Defendant 
Heroert,  acting  with  the  Defendants,  Coles  and  Palmer,  in  the  same  capacity,  and 
required  a  discovery  of  all  those  transactions,  and  relief  in  respect  of  all  of  them, 

leaving  a  blank  for  the  names  of  the  representatives  of    and  Kirkham  ■ 

and  prayed  the  injunction  on  the  ground  that  the  bond  was  given  to  Coles  for  a 
private  debt  of  Herbert  and  Palmer,  and  that  they  were  indebted  on  other  accounts 
to  the  Company  in  a  larger  sum  than  the  amount  of  the  bond.  The  Defendant, 
Coles,  demurred,  to  the  whole  of  the  bill  for  want  of  parties,  for  that  it  appeared  by 

the  bill  that  the  representatives  of  —  and  Kirkham  were  necessary  parties,  and 

yet  they  were  not  before  the  Court. 

When  the  demurrer  came  on  to  be  argued,  the  counsel  for  the  Defendant  assigned 
ore  tenus,  as  another  cause  of  demurrer,  that  the  bill  waa  multifarious ;  and  it  was 
agreed  to  be  regular  in  point  of  form,  to  assign  such  new  cause  without  its  being 
entered  on  the  record  (1  Svums.  288),  and  that  it  was  not  necessary  to  specify  the 
parts  of  the  bill  in  which  it  was  multifarious.  It  was  agreed  on  both  sides  that  there 
were  some  parts  of  the  bill  to  which  a  demurrer  would  hold  for  want  of  parties ; 
but  it  was  insisted  by  the  counsel  for  the  Plaintiff,  that  a  decree  might  be  made  as  to 
part  of  the  transactions  against  Herbert,  Cdes,  and  Palmer,  without  involving  the 

representatives  of  and  Kirkham  ;  and  that  the  demurrer  would  not  hold  as  to 

those  parts.  It  was  insisted  by  the  counsel  for  the  Defendants,  that  the  demurrer 
was  good  as  to  the  whole,  inasmuch  as  it  sufficiently  appeared  by  the  bill,  that  the 

transactions  involved  and  Kirkham,  and  that  the  Plaintiffs  thought  so  by 

requiring  discovery  and  relief  against  the  representatives,  and  leaving  a  blank  for 
their  names ;  or  if  a  separate  decree  could  be  made  agunst  Hubert,  Coles,  and  Palmer, 
then  that  the  bill  was  multifarious.  Thev  also  contended  that  there  could  not  be  a 
partial  demurrer  for  want  of  parties,  but  that  a  demurrer  of  that  nature  must  extend 
to  the  whole  bill. 

January  16.  The  Lord  Chancellor  [Thurlow]  was  inclined  to  think  that  there 
could  not  be  a  partial  demurrer  for  want  of  parties,  and  that,  therefore,  a  demurrer 
to  the  whole  bill  was  proper,  and  had  directed  the  register  to  allow  the  demurrer ; 
but  upon  Mr.  Mitford's  mentioning  some  cases  wherein  such  partial  demurrers 
had  been  allowed.  Finch,  113,  Atwood  v.  Hawkins  ;  Finch  i,  Astley  v.  Fountaine, 
2  Cha.  Cas.  197,  Pressendens  v.  Decrees ;  the  Lord  Chancellor  ordered  it  to  stand  over 
to  the  next  day  of  demurrers;  but  the  Plaintiff's  counsel  thought  it  would  answer 
better  their  client's  purposes  to  amend  their  bill,  and  pay  the  costs  of  the  demurrer. 
Mr.  Coxe's  MSS. 

Delabere  v.  Norwood.    At  the  Rolls.    22d  June  1 786. 
Annuitants  prior  to  a  mortgage,  need  not  be  made  parties  to  a  suit  by  the  mort|;agee 
against  the  mortgagor  for  a  s^e,  but  the  estate  must  be  sold  subject  to  the  anniuties. 

This  was  a  bill  brought  by  a  mortgagee  against  a  mortgagor,  praying  a  sale  of  the 
mortgaged  estate.  Two  of  the  Defendants  had  annuities  charged  upon  the  estate, 
which  were  prior  in  point  of  date  to  the  Plaintiff's  mortgage. 

The  Master  of  the  Bolls  [Sir  Lloyd  Kenyon]  said,  that  it  was  quite  unneceBsary 
to  bring  the  annuitants  before  the  Court,  and,  therefore,  notwithstanding  they 
appeared  at  the  hearing,  and  consented  to  a  sale  of  the  estate,  he  dismissed  the 
bill  as  to  them,  with  costs,  and  said  that  the  estate  must  be  sold  subject  to  their  annu- 
ities. If  the  uinuities  had  been  subsequnit  to  the  mortgage  in  this  case  it  might  have 
been  proper  to  have  made  the  annuitants  Defendania,  Decause  the  Plaintiff  then 
could  have  compelled  them  to  join  in  a  sale  of  the  mortgaged  estate  ;  but  even  in  that 
case  they  would  not  have  been  necessary  parties. 

SeUffyn  and  Mitford  for  Plaintiff.   Brotm  for  Defendant.— From  Mr.  Bcmiily"* 
Notes.  Lord  CoicAM/<r'«  MSS. 
a  XVI— 26* 
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Routh  V.  Kinder  and  Otters.    Rolls.   F^truary  14th,  1789. 
Parties  to  bill  by  creditors  against  tnuteea  for  sale. 

Bill  foy  A.  on  behalf  of  himself  and  other  creditors,  against  B-  and  C-^  tnuteesd 
estates  conveyed  in  trust  to  pay  debts,  for  account  of  produce  of  sales  and  psymot 
of  their  debts ;  B.^s  representatives  by  their  answer  allege,  that  not  only  C.  but  ^ 
D.  were  trustees,  and  that  D-  acted  in  the  trust,  although  they  do  not  know  whetbtr 
he  received  any  part  of  the  produce.    Defendant  B.  objected  for  want  of  parties. 

Kenyon,  M.  R.,  heldi).  to  be  an  unnecessary  partjr ;  andArtien,  M.R-,  in  the  sum 
cause,  held  the  same ;  and  did  not  direct  any  im^xury  before  the  Master  upon  th» 
matter ;  sed  qu. — for  at  the  bar  the  general  opinion  was,  that  D.'s  r^resentatiw 
ought  to  have  been  parties  ;  nor  could  one  creditor  suing  waive  on  behaliof  theabeeel 
parties,  in  joint  interest  with  himsdf,  the  benefit  or  possible  benefit  of  any  part  of  Ot 
trust  fund.— See  Cowslad  y.  Cely,  jPrec.  tn  Cha.  83;  1  Eq.  Ca.  Ah.  73.  Loid 
Colchester's  MSS. 

Roveray  and  Another  v.  Grayson  and  Another.    In  the  Exchequer.    Nov,  17th,  ITSO. 

Injunction  obtained  by  bail  against  a  creditor  after  a  verdict  dissolved,  the  piineipil 
debtor,  though  a  Defendant,  not  b^g  within  the  jurisdiction. 

This  was  a  motion  to  dissolve  tm  injunction  on  the  coining  in  of  the  answer. 
Burton  and  Dwnid  shewed  cause. 

The  Plaintiffs  were  bail  for  one  of  the  Defendants,  sued  at  law  by  the  Defendaat 
Grayson,  who,  having  got  a  verdict,  was  proceeding  against  them ;  and  the  biS 
set  forth,  that  Grayson  had  pretended  to  have  laid  out  various  sums  for  the  Defends 
at  lawt  Kulnhaltz,  which  in  fact  he  had  never  paid  ;  that  goods  had  been  reniittfd 
to  him  to  be  sold,  which  he  had  disposed  of  at  an  undervalue,  collusively  and  that 
most  of  them  had  been  bought  in  on  his  own  account ;  anditprayedan  account  of  iD 
the  mercantile  transactions  between  Grayson  and  the  Defendant  at  law,  Kvlnhalh. 
and  that  what  appeared  to  be  due  from  Grayson,  might  be  set  oS  against  the  verdict 
obtained  at  law,  and  that  the  Defendant  Grayson  might  be  restrained  from  prooeediog 
until  the  account  was  taken ;  also,  that  the  goods  remitted  by  the  Dexendant  at 
law  to  Grayson,  and  in  his  hands,  might  be  sold,  and  the  produce  applied  in  dischaiie 
of  the  debt. 

Eyre,  Chief  Baron,  in  the  outset,  asked  Burton  how  he  could  make  out  any  right  in 
the  Plaintiffs  to  come  here,  without  having  the  principal  actually  before  the  (5urt ! 
He  was  a  Defendant,  but  charged  to  be  out  of  the  jurisdiction  of  the  Court.  Vbi 
relief  can  bail  be  entitled  to )  The  have  underti^en  specially  to  produce  the  Ddend- 
ant,  or  pay  the  debt. 

Burton  mentioned  the  case  of  co-obligors  who  were  only  sureties. 

But  per  Eyre,  Chief  Baron, — Even  they  cannot  call  on  the  obligee,  if  the  prin- 
oipal  obligor  is  not  brought  before  the  Court.  The  Defendant  at  law  must  be  nude 
an  effective  party,  either  as  Co-Plaintiff  or  aa  Defendant  actually  before  the  Court 
and  appearing.  For  here  must  be  a  double  account,  you  must  at  least  hare  lU 
the  necessary  parties  here.  If  you  had  your  account,  it  could  not  bind  the  Defendant 
at  law.  He  might  come  in  afterwards,  imd  call  upon  the  creditors  to  account  upm 
the  same  grounds.  If,  indeed,  you  could  fix  collusion  between  the  principal  creditor 
it  might  Be  otherwise ;  but  standing  as  it  does,  nakedly,  I  do  not  see  how  you  can 
proceed.    And  so  the  order  must  be  absolute  for  dissolving  the  injunction. 

Nov.  23,  1790.    This  being  mentioned  again  to-day, 

Burton  and  Daniel  attempted  to  shew  that  there  were  facts  to  fix  a  strong  sufr 
picion  of  collusion  on  the  Defendants.  And  the  latter  cited  1  Vem.  87,  Isnd  r. 
Narboume,  to  shew  that  the  Court  would  give  time  to  add  parties,  and  grant  aa 
injunction  in  the  mean  time. 

^  Eyre,  Chief  Baron,  expressed  his  surprise  at  this  being  mentioned  again ;  uul 
said,  he  thought  the  Court  had,  when  the  matter  came  on  last,  expreeaed  their  opmioo 
as  to  a  total  wuit  of  equity  in  the  Plaintiffs,  standing  in  the  situati<m  in  whic£  th^ 
stood  at  present.  To  ^prant  an  injunction  in  this  case  would  be  to  bail  in  a  better 
situation  than  their  pnncipal  could  be  in ;  for  had  the  principal  lam  by  and  suffered 
judgment  to  go  agamst  him  at  law,  the  Court  would  never  have  granted  him  m 
injunction  on  his  coming  here  in  that  stage  of  the  business.   And  as  to  the  preetft 
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PIainti:S8,  they  are  not  at  all  damnified  until  they  have  paid  the  money — very  differ- 
ent IB  the  case  of  Vernon,  for  there  the  bail  were  principal  (it  being  a  bond  to  the 
aheriS),  here  they  are  only  concemed  collaterally. — Injunction  <&8olTed. — ^Lord 
Coleheiier's  MSS. 

Angerstein  v.  Clarke.  In  Ckanceryt  Nov.  13th  1790* 

S.  C.  2  JHde.  738  ri  Ves.  Jun.  260]. — To  a  bill  against  an  obligor  in  a  joint  and  several 
bond,  an  insolvent  co-obligor  need  not  be  a  party. 

Objection  for  want  of  parties,  because  all  the  obligors  in  a  bond  were  not  before 

the  Court. 

It  was  stated  in  the  bill,  and  admitted  by  the  answer,  that  one  obligor  was  out 
of  the  jurisdiction,  and  another  was  insolvent. 

In  Madocks  v.  Jackson,  3  Atk.  406,  Lord  Bardwicke  says,  that  in  equity  all  the 
obligors  in  a  bond  must  be  parties ;  but  Lord  King  held  otherwise  in  Collins  v. 
Griffith,  2  P.  W.  313. 

Lord  Chancellor  [Thurlow],  If  you  will  sue  in  equity  upon  a  joint  and  several 
bond,  you  must  make  all  the  obligors  parties,  to  avoid  circuity  of  suit ;  but  if  one 
of  the  persons  living  (which  is  a  stronger  case  than  that  of  a  dead  person)  be  admitted 
to  be  insolvent,  surely  it  ought  to  be  an  answer  to  an  objection  for  want  of  parties. 

I  almost  incline  to  say,  that  even  in  the  case  of  a  living  party  upon  an  admission 
of  his  being  insolvent,  he  need  not  be  brought  before  the  Court ;  because  if  that  fact 
be  agreed  upon,  there  can  be  no  danger  of  circuity  of  suit  where  there  can  be  no 
objection  to  contribute  to  the  demand. 

The  Chancellor  recognized  the  case  of  Madocks  v.  Jackson,  and  seemed  inclined  to 
overrule  the  objection ;  but  it  appearing  that  a  mortgage  had  been  made  as  a 
collateral  security,  and  that  some  of  the  parties  to  it,  who  had  been  in  possession 
of  the  mortgaged  estate,  were  not  before  the  Coart,  it  stood  over  on  that  account. 

See  Sir  Danid  O'CaroU's  case,  Amb.  61.— Lord  Colchester's  MSS.  (See  Cockburn 
T.  Thompson,  16  Ves.  326.   Haywood  v.  Ovey,  6  Madd.  113.) 

Attomey-Qeneral  v.  Gaunt.   In  Chancery,   Nov*  26(A,  1790i 

The  heir  of  a  private  founder,  who  has  appointed  no  visitor,  must  be  made  a  party 
to  an  information  for  regulating  a  charity;  but  the  Court,  in  favour  of  charities, 
will  direct  an  inquiry  for  the  heir. 

This  was  an  information  at  the  relation  of  the  inhabitants  of  a  parish  in  Stafford- 
shire, to  have  a  school-master  dismissed  for  improper  demeanour,  and  to  haTO 
the  charity  regulated. 

Bichard  Cross  of  Bagginton,  in  the  county  of  Stafford,  by  will  in  1699,  devised 
lands  to  A.,  then  minister  of  Yoxall,  in  the  county  of  Stafford,  and  his  successors 
for  the  time  being,  and  to  B.,  then  minister  of  HarmUdl  Ridware,  in  the  same 
county,  and  his  successors  for  the  time  being,  in  trust  out  of  the  rents  and  profits 
to  erect  a  free  school-house  in  K.  J.  Bromley,  in  the  county  of  Stafford,  provided 
the  lord  of  the  manor  should  grant  a  convenient  piece  of  ground  for  that  purpose  ; 
and  that  when  the  school-house  was  erected,  they  should  apply  the  rents  and,profits 
for  the  maintenance  of  a  school-master  to  teach  poor  children. 

Lloyd^  for  the  information,  cited  1  Ves.  Sen.  72,  Attorney-General  v.  Smart,  to 
show  that  in  the  case  of  a  private  charity  the  Court  will  not  dismiss  the  information 
for  want  of  form,  but  regulate  the  charity  as  well  as  it  can.  The  heir  of  the  founder 
was  wanting  in  the  case  of  Newport  school,  yet  the  Court  directed  an  inquiry  for 
the  heir,  and  did  not  order  the  cause  to  stand  over  for  making  him  a  party. 

So  here  the  devise  is  to  A.  and  B.  and  their  successors,  ministers  of  two  parishes, 
to  employ  rents  for  maintenance  of  a  school-master,  but  no  power  to  appoint  one ; 
and  the  rule  is,  that  when  the  king  founds,  his  successors  are  visitors.  2  P.  W.  325, 
Eden  v.  Foster.  But  if  a  private  man  founds,  his  heir  is  visitor,  unless  the  founder 
makes  another  man  and  hla  heirs  visitors.    3  P.  W.  145,  Attorney-General  v.  Bigby. 

The  heir  of  the  grantor,  therefore,  shall  nominate,  and  not  the  grantee's  heir. 

Therefore  here  these  ministers  had  no  authority,  and  the  Court  must  find  the 
heir  who  had  authority  to  appoint  a  school-master ;  and  the  legal  estate  descended 
to  the  heir  at  law  of  this  testator,  the  clergymen  having  no  estate  beyond  their 
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own  lives  by  this  will.  2  P.  W.  125,  Attomey-Oeneral  t.  Buper.  The  elagpaa 
being  only  corporations  for  taking  as  parsons,  and  not  generally  for  other  puipoM ; 
the  rents  and  profits,  therefore,  belong  to  the  heir,  in  trust  for  the  school! 

Mitford,  for  the  Defendant  Gaunt,  contended  that  the  testator  having  derised 
to  the  rector  of  Y.  and  his  successors  for  the  time  being,  in  trust  to  pay,  ue  estate 
is  vested  in  these  successive  rectors ;  and  they  are  the  persons  to  regulate  the 
charity,  though  accountable  to  the  Court.  The  rector  is  not  only  a  corporation 
to  take  lands  for  the  benefit  of  his  church,  but  also  for  charitable  purposes.  i>uib«'i 
Char.  Uses,  139.  So  in  other  cases,  as  Fuhoood's  case,  4  Co.  64.  The  GhamberUm 
of  London  may  take,  &c. ;  and  therefore  this  estate  vested  in  the  two  rectors,  u 
tenants  in  conunon ;  and  they  were  to  nominate,  because  they  being  to  pay,  and 
no  other  person  having  power  to  nominate,  unless  they  nominate,  there  is  no  one 
to  whom  payment  can  be  made.  The  heir  of  the  donor  ought  not  to  have  nomina- 
tion ;  but  if  a  necessary  party,  and  not  before  the  Court,  yet  the  Court  will  not 
direct  any  inquiry  ex  nece$siiate.  For  in  1  Ves.  Sen.  80,  Attorney-General  i. 
Wydiffe,  Lord  Hardwicke  refused  it,  the  information  not  appearing  to  him  to  be 
proper.    2  Ves.  Sen.  327,  Attorney-General  v.  Middleton. 

The  Solicitor-General  [Macdonald],  in  reply,  cited  3  Atk.  198,  Attorney-General 
V.  Price,  to  show  that  Latin  and  Greek  are  not  the  charity  intended  to  be  dispensed 
in  these  schoob  to  poor  children,  and  therefore  this  charity  wanted  regulation. 

The  Lord  Chancellor  [Thurlow]. 

The  heir  at  law  should  have  been  a  party  ;  but  I  will  not  dismiss  this  informatitm 
if  I  can  get  the  heir  before  the  Master  oy  inquiry. 

Let  the  Master  receive  a  scheme  for  the  school,  according  to  the  nature  and 
circumstances  of  the  place  where  it  is  to  be  kept. — Lord  ColthesUra  MSS. 

Stokes  V.  Clendon.   At  the  Rolls.    Sd  December  1790. 

To  a  bill  of  foreclosure  against  the  principal  mortgagor,  the  mortgagor  of  another 
estatOj  as  a  o<^ateral  security,  is  a  necessary  party. 

The  case  was  of  a  principal  mortgagor,  and  another  mortgagor  ci  an  estate 
a^  a  coIUteral  security. 

His  Honor  [Sir  Richard  P.  Arden]  determined,  that  a  bill  of  foreclosure  against  the 
rincipal  only  could  not  be  sustained,  without  making  the  other  mortgagor  a  party ; 
ecause  the  other  mortgagor  has  a  right  to  redeem  and  be  present  at  the  account,  to 
prevent  the  burthen  ultimately  falling  on  hia  own  estate,  or  at  least  falling  upon  it 
to  a  larger  amount  than  the  first  estate  mi^ht  be  sufficient  to  satisfy. 
Ordered  to  stand  over  for  want  of  parties. — Lord  Colchester^s  MSS. 

Shepherd  and  Others  on  behalf  of  themselves  and  Others,  creditors  of  John.  Roberts, 
Sen.,  and  John  Roberts,  Jun.,  Plaintiffs ;  Gwinnet.  Roberts,  Sen.  and  Jnn.. 
Thomas  Richardson,  and  Matthew  Paul,  Defendants.  In  Chancery.  Mard 
I2th,  179L 

Judgment  creditor  prior  to  a  mortgage,  need  not  make  the  subsequent  mortgagee 

party  in  order  to  postpone  him. 

Bill  filed  bv  PktintifEs,  who  were  creditors  of  the  two  Roberts,  who,  in  Novemhet 
1779,  assigned  certain  premises  to  Gwinnet,  in  trust  iw  all  their  creditors,  and  abo 
entered  into  a  joint  bond  and  warrant  of  attorney  to  him,  upcm  which  judgment 
was  immedately  entered  up. 

Roberts  had,  prior  to  entering  up  the  judgment,  made  a  mortgage  of  his  estate  to 
Richardson,  and  at  a  date  subsequent  to  the  judgment,  made  a  second  mortgage  to 
Paul, 

The  bill  was  filed  praying,  that  Gwinnet  might  be  decreed  to  account  for  what  ic 
had  received  under  the  deed  of  trust,  and  that  Plaintiffs  might  be  at  liberty  to  redeem 
Richardson,  and  that  PauVs  mortgage  might  be  postponed  to  the  judgment. 

Lord  Chancellor  [Thurlow]  dismissed  the  bill  with  costs  against  Paul,  as  u 
unnecessary  party,  the  judjt^ent  having  a  legal  priority  ;  and  he  decreed  Qw»vt 
to  account,  and  to  put  the  judgment  in  force  as  far  as  it  was  available  at  Uw.—ImA 
Colchester's  MSS. 
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(2)  The  Bishop  of  Hereford  v.  Govper.  In  the  Exchequer.   Pasck.  5  Geo.  2,  [1732]« 
Modus  alloved.— Reported  on  another  point,  Bunh.  293. 

The  Plaintiff,  as  rector  of  'Whitechurck,  brought  his  bill  for  tithe  hay  and  potatoes 
in  kind,  and  for  the  agistment  of  barren  cattle.  Against  the  claim  of  tithe  hay,  a 
modus  was  pleaded  in  bar,  viz.  that  vithin  the  parish  of  Whitechurck  there  were 
several  tovmahips,  and  that  the  occupiers  of  each  township,  time  out  of  mind,  had 
paid  certain  sums  of  money  in  lieu  of  tithe  hay,  which  sums  were  collected  by  the 
respectire  constables,  and  then  the  whole,  which  amounted  to  15s.  ^\d.y  was  b^  some 
of  them  paid  over  to  the  rectors  as  a  modus  for  the  whole  parish,  Eyre,  Serjt.,  pro 
quer.  objected  to  the  modus,  that  as  it  was  laid  that  the  occupiers  of  each  townshi|) 
nave  paid  the  certain  sums,  if  any  occupier  of  land  in  a  township  has  not  paid  his 
share  towards  making  up  the  sum  belonging  to  that  township,  it  will  be  a  variance  ; 
and  it  appears  that  several  of  the  lands  have  never  been  rated.  Besides,  to  make 
any  modus  good,  it  is  necessary  to  show  how  the  rector  may  recover  the  satisfaction ; 
for,  he  thought,  the  rector  could  have  no  remedy  against  a  division  or  township. 

Beynolds,  Chief  Baron,  observed,  that,  according  to  this  modus,  the  rector  was 
only  concerned  with  each  ville  in  general,  and  in  the  same  manner  must  have  his 
remedy  against  each ;  which  Carter  B.  said  was  no  more  than  what  was  done  every 
day  in  case  of  chief  rents :  but  afterwards,  it  appeared  by  the  proofs  that  it  was 
usual  for  the  rectors  to  deUver  schedules  to  each  constable  to  collect  by ;  and  by 
some  of  them  it  appeared  how  much  each  inhabitant  ought,  and  was  used  to  pay, 
towards  the  sum.  On  this  the  Chief  Baron  observed,  that  in  such  case  the  rector's 
remedy  seemed  to  be  against  each  particular  landholder,  for  his  share. — Ordered 
to  stand  over  till  next  term,  the  Baron  going  to  the  House  of  Lords. 

Note  :  None  of  the  Plaintiff's  proof  was  read,  and  but  about  half  of  the  Defendant's. 

Trin.  6  Oeo.  2,  [1733].  The  proofs  in  the  cause  being  read,  and  observations 
made  thereon  by  the  counsel,  Reynolds,  Chief  Baron,  said,  wherever  a  fact  is  litigated, 
and  the  law  resulting  from  it  is  dubious,  we  will  always  have  the  fact  determined 
before  we  judge  of  the  law  arising  from  it.  This  modus  seems  to  extend  no  further 
than  the  townships,  and  the  rest  to  be  an  historical  account  how  it  is  raised,  and 
that  the  several  proportions  have  been  collected  among  the  occupiers.  There  is  no 
reason  why  this  modus,  as  alleged,  should  not  be  good,  for  it  has  all  the  requisites  of 
a  good  modus.  This  must  be  the  case  where  there  is  a  modus  for  a  great  quantity 
of  land,  which  after  is  disposed  of  into  different  hands  ;  though  the  remedy  becomes 
more  intricate,  yet  the  rectors  must  have  it  against  all  those  who  have  the  land. 

But  several  facts  appearing  doubtful  to  the  Court,  the  principal  of  which  was, 
whether  all  occupiers  of  the  lands  in  each  township  had  contributed  to  the  sum  to 
be  raised  by  the  respective  townships,  an  issue  at  law  was  directed  to  try  the  modus. — 
P&r  tot.  Curiam. 

N.B. — Mr.  Bwnhury  said,  when  this  matter  was  before  the  Court  several  years 
ago,  it  was  adjudged  against  the  Defendants,  became  the  modus  was  laid  to  be  pay- 
able by  the  owners  and  occupiers,  which  was  held  to  be  uncertain,  because  an 
owner  is  very  different  from  an  occupier. — Sir  Clement  Wearg's  MSS. 

Cart  V.  Hodgkin  and  Others.    In  Chancery.    May  20,  21  Geo.  2, 1748. 

Modiis  of  6s.  payable  annually  out  of  every  yard  land,  is  valid. — Representatives 
of  a  rector  not  permitted  to  enforce  payment  of  tithes  which  the  rector  never 
demanded. 

Bill  by  the  administrator  de  bonis  non  of  William  Cart,  late  rector  of  Stony 
Stanton,  in  com.  Leicester,  for  an  account  and  satisfaction  of  tithe  hay,  and  the  small 
tithes  of  the  said  rectory,  due  to  him  from  1722,  when  Cart  first  became  rector,  to 
1735,  when  he  died.  The  Defendants  in  their  answer,  as  to  the  small  tithes,  set 
out,  "  that  there  is  a  modus  or  composition  of  6s.,  which,  from  time  out  of  mind,  has 
been  paid  out  of  every  yard  land  in  the  said  parish  of  S.,  in  Heu  of  tithes,  and  that  it 
ought  to  be  received  yearly  and  every  year  as  a  modus  " ;  and  further  alleged,  that 
Cart,  the  rector,  received  it  for  one  year  from  the  Defendants,  "  the  occupiers  of 
some  of  the  yard  lands,  and  the  other  occupiers  and  farmers  of  the  said  other  yard 
lands " ;  and  that  Dr.  Geary,  his  predecessor,  received  it  "  from  the  occupiers  and 
farmers  of  the  said  yard  lands." 
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It  was  objected  by  Mr.  WUbrakam  and  others,  to  this  modus,  1.  That  thoo^ii 
be  not  now  neceBsary  (aa  it  was  formerly)  to  lay  a  modus  as  payable  on  such  a  pitic* 
ular  day,  yet  it  must  be  laid  to  be  paid  annually  (in  which  case  it  will  be  midwBtooi 
to  be  payable  on  the  first  day  of  the  year),  and  this  is  not  allied  in  the  present  cue. 
2.  It  is  not  stated  by  whom  the  modus  ought  to  be  paid,  which  Bhould  be  shewn, 
that  the  person  may  be  known  against  whom  the  action  must  be  brought,  k 
modus  ^generally)  is  payable  by  the  occupier,  but  not  always  ;  for  sometimes  it  k 
paid  by  the  lord  {Cro.  El.  599),  and  sometimes  by  the  occupier  only  of  part.  I 
This  is  stated  to  be  a  modus  or  composition  (in  the  disjunctiTe),  which  is  very  in- 
accurate, these  being  of  a  different  nature ;  for  a  composition  is  fluctuating,  bat  i 
modus  not  so.  And  in  the  late  case  of  HardcastU  and  Slater,  where  a  modus  n 
laid  to  be  paid  by  the  owners  and  occupiers,  it  was  held  ill,  these  being  diferaiL 
(According  to  the  printed  reports  of  this  case,  3  Atk.  245,  Ain6.  41,  2  GwUl.  lH. 
the  modus  was  allowed.) 

On  the  other  side,  it  was  argued  by  Mr.  Murray  (Solicitor-Greneral),  that  thm 
is  a  great  difference  between  bringing  bills  for  establishing  a  modus,  and  where  t 
bill  is  brought  for  subtraction  of  tithes  and  a  modus  is  set  up  by  way  of  defem: 
in  this  last  case,  though  it  be  set  out  informally,  yet  if  it  appears  sufficiently  in  eridener. 
this  will  bar  the  Plaintiff ;  and  it  has  been  lately  held,  that  in  a  bill  for  tithes,  it  ii 
appears  by  the  Plaintiff's  own  evidence  that  there  is  a  modus,  he  cannot  hare  i 
decree.  Now  here,  it  must  be  admitted,  the  modus  is  inaccurately  stated ;  b» 
yet  it  sufficiently  appears,  taking  the  whole  together,  that  this  is  a  modus,  and  tbit 
it  is  payable  yearly  by  the  occupiers  and  farmers.  And  Mr.  Solicitor  said,  thii 
where  a  modus  was  laid  to  be  payable  by  "  the  owners  and  occupiers  "  it  had  bKB 
lately  held  sufficient ;  which  the  Court  seemed  to  admit. 

The  Lord  CkemceUor  [Hardwickel.  There  are  cases  (perhaps)  in  another  conn, 
where  mnduses  have  been  overturned  for  niceties ;  but  the  question  here  is,  whethc 
it  be  laid  sufficiently  in  substance  1  As  to  the  difference  mentioned  at  the  Ui, 
between  bills  brought  for  a  modus,  and  the  setting  them  up  by  way  of  defence, 
in  both  cases  the  modus  must  be  laid  with  sufficient  certainty,  otnerwiae  the  Court 
will  not  enter  into  proof ;  and  this  is  the  rule  both  of  this  Court  and  the  Exchequer. 
Indeed,  where  the  Plaintiff  sues  for  tithes,  and  shews,  in  his  own  proof,  there  bas 
been  a  modus,  this  will  bar  him  ;  though  (perhaps)  it  would  not  be  sufficient,  ii 
proved  by  the  Defendant.  There  have  been  cases  of  this  nature  ;  and  on  Uie  same 
foundation,  it  has  been  held  by  Lord  Chief  Justice  Holt,  that  where  in  ejectmeitf 
the  Plaintiff  proves  a  deed  he  shall  be  nonsuited,  though  such  proof  by  the  D^ 
fendant  is  not  sufficient ;  and  there  are  many  other  cases  of  this  kind.  Nov.  in 
the  present  case,  I  am  of  opinion,  that  the  modus  is  stated  to  a  common  intent,  sod 
therefore  to  a  sufficient  certainty.  There  is  no  ground  for  the  objection,  that  hen 
is  no  time  of  payment  alleged.  It  would  be  attended  with  great  inconvenience  to 
make  it  necessary  to  show  a  particular  day  on  which  a  modus  is  payable.  If  it  vu 
alleged  to  be  payable  yearly,  this  anciently  was  held  sufficient,  and  so  it  is  at  thie 
day.  Here,  after  stating  the  modus,  it  is  said  that  it  ought  to  be  received  yearl]>, 
and  every  year,  as  a  modus ;  which  is  all  one  in  substance,  as  if  it  had  been  alleged 
in  the  beginning  to  be  paid  yearly.  This  is  sufficient,  though  it  be  somewut 
inaccurate,  but  the  same  exactness  is  not  required  in  answers  in  this  Court  and 
in  the  Exchequer  as  in  pleading.  As  to  the  3d  objection,  it  is  shown  in  the  subsequent 
parts  of  the  answer,  that  Cart  and  Geary  have  accepted  the  modus  from  the  occupien 
and  farmers,  which  must  be  admitted  to  be  the  same  persons,  and  therefore  this 
exception  is  not  material.  And  as  to  the  last,  a  modus,  or  composition  payable 
from  time  immemorial,  must  mean  the  same  thing. 

The  objections,  being  all  overruled,  the  Defendants  proceeded  to  their  proofs.  And 
the  deposition  of  one  Norton,  a  parishioner  of  Stoney  Stanton,  was  produced  to 
prove  the  modus  for  the  yard-land ;  and  it  was  urged  for  the  Defendants,  that  u  it 
does  not  appear  the  whole  parish  is  divided  into  yard-lands,  a  parishioner  may  veil 
be  admitted  to  prove  it,  unless  it  be  shown,  on  the  other  side,  that  he  has  a  yard- 
land. 

But  by  Lord  Chancellor ;  his  deposition  cannot  be  read,  because  this  modus 
may  possibly  be  in  satisfaction  of  all  the  lesser  tithes  of  the  parish  ;  and  he  said  kc 
had  a  note  of  a  case  where  it  was  determined  by  all  the  Judges  in  England,  in  the 
time  of  Ld.  Chief  Just.  Parker,  that  where  a  modus  is  in  question,  no  inhalsunt 
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of  the  parish  can  be  examined  geneiaHy,  unless  he  be  a  lodger,  or  one  reoeiTing 
alms  of  the  parish,  but  he  must  not  be  a  person  who  can  claim  any  thing  under  the 
eustom. 

It  appeared  by  the  evidence  produced,  that  as  to  the  tithe  hay,  the  parsons  of 
the  parish  had  for  a  long  time  enjoyed  several  pieces  of  land  in  lieu  thereof,  and  it 
was  not  proved  that  Mr.  Cart  ever  demanded  such  tithe.  It  also  appeared,  that  great 
part  of  the  lands  in  the  parish  which  was  formerly  grass,  was  now  turned  into  clover. 
As  to  the  modus  of  5s.  tnere  wag  variety  of  proof. 

The  Lord  Chancellor  [Hardwicke]  said,  that  there  was  no  ground  for  the  bill 
so  far  as  it  relates  to  the  tithe  pay,  as  it  appears  that  the  rectora  have  enjoyed  land 
in  lieu  thereof.  And  it  makes  no  difference  that  the  lands  in  the  parish  are  turned 
to  clover,  for  it  has  been  determined,  that  where  there  is  a  modus,  or  real 
composition,  for  the  tithe  of  hay,  and  the  ground  is  broke  up  and  turned  into  a  new 
culture  (as  clover,  &c.),  yet  the  modus  or  composition  remains  the  same ;  each 
side  being  to  take  its  chance,  as  it  sometimes  may  be  for  the  benefit  of  the  parson 
and  sometimes  of  the  farmer  ;  and  the  contrary  would  occasion  much  uncertainty. 
It  is  also  very  material  that  this  bill  is  brought  after  a  very  great  length  of  time, 
and  after  an  acquiescence  by  the  incumbent,  during  his  whole  life.  It  would  be  of 
great  inconvenience  to  sufEer  personal  representatives  to  bring  bills  for  such  tithes 
as  the  rector  himself  never  demanded ;  I  never  remember  such  a  case,  and  will 
not  make  a  precedent.  This  is  a  circumstance  of  great  weight.  This  part  of  the 
bill,  therefore,  ought  to  be  dismissed  with  costs.  The  modus  of  5s.  must  be  sent  to 
trial,  on  account  of  the  variety  of  the  proofs ;  and  it  is  proper  to  reserve  the  con- 
sideration of  costs,  as  to  this  part  of  the  bill,  till  the  issue  be  tried ;  and  he  decreed 
accordingly. — MSS. 

[159]  Burroughs  v.  Oakley.  March  1, 1819. 

A  purchamr  was  held  entitled  to  an  investigation  of  the  vendor's  title,  notwith- 
standing possession  taken,  acts  of  ownership  incident  to  possession,  uid  pre- 
paration 01  a  conveyance. 

The  bill  stated,  that  in  1812,  the  Plaintiff  being  seised  in  fee-simple  of  certain 
lands  situate  in  the  parish  of  Offiey^  and  also  under  an  act  of  parliament  for 
[160]-enclosing  lands  in  the  parish,  and  a  deed  of  exchange  made  in  pursuance  of 
the  directions  of  the  act,  seised  in  fee-simple  of  certain  allotments  or  enclosures 
of  common  field  in  [IGl]  the  parish,  offered  the  premises  for  sale  by  public  auction, 
on  the  12th  of  June  1812,  under  conditions  that  the  purchaser  should  pay  a  deposit 
of  20  per  cent,  and  [162]  sign  an  agreement  for  payment  of  the  remainder  of  the 
purchase-money  on  or  before  the  31st  day  of  August  1812,  on  having  a  good  title  ; 
and  that  if  any  delay  should  [163]  Arise  in  completing  the  purchase  beyond  that 
time,  the  purchaser  should  pay  interest  at  5  per  cent,  on  the  remainder  of  the  purchase 
money,  from  that  day ;  that  [164]  the  Defendant  became  the  purchaser  of  lot  2, 
consisting  of  a  wood  called  Siuhbock's  Wood,  with  an  allotment  of  arable  land,  and 
an  enclosure,  at  the  price  of  £1800,  and  of  lot  3,  consisting  of  an  allotment  of  arable 
land,  and  two  small  enclosures,  at  the  price  of  £430  ;  and  paid  a  deposit,  and  signed 
an  agreement  to  complete  the  purchase  according  to  the  conditions  of  sale ;  that 
shortly  after  the  date  of  the  agreement,  an  abstract  of  the  Plaintiff's  title  was  sent 
to  the  solicitor  of  the  Defend^t,  who  objected  that  the  Plaintiff  had  no  right  to 
dispose  of  the  allotments  tillan  awanl  had  been  executed  by  the  [165]  commissioners, 
but  no  other  objection  was  suggested,  and  the  commissioners  had  long  since  executed 
their  award,  from  which  no  appeal  had  been  made. 

The  bill  prayed  specific  performance  of  the  agreement. 

The  Defendant,  by  his  answer,  insisted  that  he  was  not  bound  to  pay  the  residue 
of  the  purchase  money,  inasmuch  as  divers  objections  existed  to  the  Plaintiff's 
title  to  the  premises,  which,  as  the  Defendant  was  advised,  rendered  the  Plaintiff 
incompetent  to  make  a  good  title,  and  to  execute  a  proper  conveyance  ;  and  among 
other  things,  that  it  did  not  appear  that  the  award  had  been  long  since  executed, 
no  copy  or  extract  thereof  having  ever  been  furnished  to  the  I)efendant .  or  his 
solicitor,  although  applications  had  been  made  for  that  purpose ;  and  that  if  the 
award  had  been  m  fact  executed  by  the  commissioners,  yet  it  had  not  been  inroUed 
in  pursuance  of  the  act  41  Geo.  3,  e.  109. 
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The  answer  a]8o  stated  other  objectiotuB  to  the  title,  under  certain  deeds  of 
exchange ;  and  submitted  to  perform  the  agreement  on  having  a  good  title. 

liheltill  was  afterwards  amended  by  the  insertion  qE  allegations,  taaX  the  Defendat 
took  possession  of  tbe  premises  in  August  1812,  and  had  since  cut  three  falls  d 
underwood;  that  after  the  receipt  of  the  abstract  by  the  Defendant's  sohcitor. 
a  correspondence  ensued  between  the  solicitors  of  both  parties,  and  in  Nemenhtr 
1814,  the  Defendant's  solicitor  transmitted  to  the  solicitors  of  the  Plaintiff,  a  draft 
of  a  conveyarice  of  tbe  premises,  approved  on  the  part  of  the  Defendant ;  and  that 
the  cutting  underwood,  and  other  acts  of  [166]  ownership,  amounted  to  an  accept- 
ance of  tbe  Plaintiff's  title. 

At  the  hearing  tbe  counsel  for  the  Defendant,  objected  to  tbe  production  of 
the  letters  of  bis  solicitor,  offered  on  the  part  of  tbe  PlaintifE,  as  evidence  that  the 
Defendant  had  accepted  the  title.  It  was  insisted  that,  in  order  to  be  diatinetlr 
put  in  issue,  they  should  have  been  set  forth  at  length  in  the  bill,  as  in  The  Mar- 
gravine of  Afupach  V.  Noel  (1  Madd.  310} ;  and  it  was  said  that  in  SeUty  r.  Selbf 
(3  Mer.  2),  Sir  WUliam  Grant  refused  to  receive  in  evidence  letters  not  charged 
in  tbe  bill. 

The  Master  of  the  Rolls  over-ruled  the  objection. 

Copies  of  letters  written  by  the  solicitors  of  the  Plaintiff  to  the  solicitor  of  the 
Defendant,  were  offered  in  evidence,  but  rejected  by  the  court,  notice  not  having 
been  given  to  produce  the  originals. 

Mr.  Trower,  Mr.  Shadioell,  and  Mr.  Swanston,  for  the  Plaintiff.  By  taking 
possession,  and  exercising  acts  of  ownership,  the  Defendant  has  accepted  the  estate, 
and  is  no  longer  entitled  to  an  inquiry  whether  the  Plaintiff  can  make  a  good  title. 
Fleeitoood  v.  Green  (15  Ves.  594),  The  Margravine  of  Anspach  v.  Noel  (1  Madd.  310), 
Fordyce  t.  Ford  (4  Bro.  C.  C.  496).  The  conclusion  from  the  correspondence 
is,  that  the  Defendant  had  waved  that  inquiry.  The  Lord  Chancellor  ordered 
the  Defendant  to  pay  the  purchase  money  into  court.  {Burroughs  v.  OaMeff,  1  Mer. 
52,  376,  n.) 

[167]  Mr.  Hart,  Mr.  Sugden,  and  Mr.  Rose,  for  the  Defendant.  Possession 
was  taken  under  the  contract,  with  the  assent  of  the  Plaintiff :  the  acts  of  ownership 
alleged,  consist  only  of; three  falls  of  underwood  in  a  due  course  of  husbandry. 
Kouiin^  less  than  unequivocal  acts'of  ownership,  as  in  the  cases  cited,  or  want  of 

food  faith,  will  deprive  a  purchaser  of  his  right  to  an  investigatitm  of  the  title, 
ayment  of  money  into  court  was  consequent  on  taking  possession.  Jenkins 
V.  Eiles  {6  Ves.  646),  Fildes  v.  Hooker  (2  Mer.  424),  Dixon  v.  Astley  {1  Mer.  133). 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  This  case  is  attended  by  some  circum- 
stances, which  distinguish  it  from  any  other  that  has  ever  come  before  the  Court. 
The  bill,  as  originally  filed,  was  a  common  bill  for  specific  performance.  At  that 
period,  though  recently  after  the  correspondence  on  which  the  principal  stress 
has  now  been  laid,  it  did  not  occur  to  those  who  framed  the  pleadings  to  represent 
the  Plaintiff's  as  one  of  the  excepted  cases,  in  which  the  vendor  is  released  from 
the  obligation  of  proving  his  title  ;  an  ordinary  equity  which  tbe  Court  is  particu- 
larly careful  to  enforce,  on  the  plain  principle  that  a  plaintiff  seeking  to  compel 
a  purchaser  to  accept  an  estate,  is  bound  to  submit  bis  title  to  such  a  scrutiny  as 
satisfies  the  court,  toat  the  defendant  may  safely  part  with  his  money.  The  order 
of  the  Lord  Chancellor  in  this  case,  for  payment  of  the  j^urchase  money  into  court, 
was  undoubtedly  not  intended  to  preclude  the  investagation  of  title ;  it  was  at 
that  time  stated,  that  the  investigation  was  proceeding,  and  uotbiiu;  was  suggested 
to  exempt  this  suit  from  the  ordinary  Q68]  course.  The  Plaintiff  then  amended 
his  bill,  alleging  circumstances  now  insisted  on,  possession  taken,  acts  of  ownership 
by  feUing  underwood,  and  a  correspondence,  but  not  seeming  to  state  that  corre* 
Bpondence  as  proof  that  the  title  bad  been  waived. 

In  proceeding  to  consider  the  effect  of  the  evidence,  a  court  of  equity  called 
on  to  enforce  specific  performance  of  an  agreement  for  tbe  conveyance  of  an  estate 
to  one  party,  and  payment  of  the  purchase  money  to  the  other,  must  feel  anxiety 
to  protect  the  purchaser,  and  give  to  him  reasonable  security  for  his  title;  not 
compelling  him  to  take  a  title  without  knowing  whether  it  is  g(x>d  or  bad.  1^ 
vendor,  if  his  title  is  good,  suffers  only  the  temporary  inconvenience  of  delay ;  but 
the  vendee,  if  it  is  bad,  may  sustain  a  severe  loss.  The  inclination  of  the  Court 
therefore  is  in  favour  of  the  vendee ;  and  a  vendor  claiming  to  be  excepted  from 
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the  general  rale,  is  required  clearly  to  establish  a  case  of  exception.  What  oircum- 
Btancea  has  this  Plaintifi  proTed  to  warrant  the  Court  in  considering  the  present 
as  an  excepted  case  1 

The  decisions  in  Fleetvwod  v.  Green,  and  the  other  cases  cited,  are  founded  not 
so  much  in  a  rule  of  equity,  limiting  a  time  within  which  objections  must  be  taken, 
and  visiting  delay  with  punishment,  as  on  a  conclusion  of  fact,  the  Court  being 
satisfied  that  the  purchaser  intended  to  waive,  and  has  actually  waived,  his  right 
of  examining  the  title.  When  the  Court  is  convinced  that  that  is  the  just  conclusion 
from  the  facts  of  the  case,  then,  and  then  only,  is  it  authorized  in  denying  to  the 
purchaser  his  ordinary  equitable  right.  The  question  therefore  is  one  of  fact ; 
what  ia  sufficient  to  authorize  that  denial  f 

C169]  Possession  taken  by  the  Defendant,  has  been  properly  insisted  on  as  a  very 
important  fact ;  and,  undoubtedly,  it  becomes  a  purchaser  to  be  careful  in  what 
circumstances  he  takes  possession ;  but  whatever  weight  may  belong  to  that  fact 
in  ordinary  cases  as  evidence  of  waver  of  title,  in  this  case  certainly  no  such  inference 
can  be  deduced. 

Possession  was  taken  of  part  of  the  lands  at  Michaelmas  1812,  and  of  the  remain- 
der at  the  end  of  that  year  under  a  contract  which  is  silent  on  the  subject  of  jKissession, 
and  under  which  possession  so  taken  is  premature ;  the  vendee  being  bound  to 
pay  interest  on  the  purchase  money  from  the  31st  of  August  1812  ;  a  provision 
which  seems  to  denote  that  the  parties  contemplated  delay.  Two  lote  of  recently 
inclosed  land  are  sold  for  considerable  sums,  and  it  being  an  express  term  of  the 
contract  that  the  purchase  money  should  not  be  paid  without  a  good  title  shown, 
and  possible  that  delay  mi^ht  occur,  in  August  1812,  possession  is  taken ;  in  what 
circumstances,  the  Court  is  not  apprized  ;  but  it  must  be  presumed  to  have  been 
taken  with  the  concurrence  of  the  vendor ;  there  is  no  proof  that  it  was  contrary 
to  his  wishes,  or  accompanied  by  an  obligation  on  the  vendee  to  wave  any  right. 
That  the  vendee  did  not,  by  taking  possession  wave  the  investigation  of  the  title, 
is  clear  ;  more  than  a  year  after  that  event  the  parties  were  negotiating  on  the 
subject  of  title ;  what  revived  the  investigation  if  then  waved  'i  In  1813  an  abstract, 
and  a  farther  abstract  were  deUvered,  for  what  purpose  if  the  question  of  title  had 
been  abandoned  t  It  must  be  concluded  therefore,  that  possession  was  prematurely 
taken  with  the  consent  of  both  parties,  but  without  an  intention  of  waving  the 
investigation  of  the  title. 

[170]  The  same  principle  appUes  to  the  acts  of  ownership ;  for  what  could  be  the 
purpose  or  advanti^  of  taking  possession,  except  to  act  as  owner  %  The  evidence 
on  the  part  of  the  Defendant  seems  not  to  have  carried  the  case  farther  than  the 
evidence  on  the  part  of  the  Plaintiff ;  the  act  insisted  on  is  cutting  underwood. 
Had  I  known  the  nature  of  the  evidence  offered  by  the  Defendant,  namely,  evidence 
of  the  judicious  exercise  of  acts  of  ownership,  I  should  have  doubted  whether  it 
was  admissible ;  but  as  an  explanation  of  the  acts  insisted  on  by  the  Plaintiff,  I 
thought  that  I  ought  not  to  reject  it.  Whether  included  or  excluded,  the  acts  of 
the  Defendant  seem  no  more  than  the  proper  acts  of  a  person  entrusted  with  posses- 
sion, bound  to  take  care  of  the  estate,  and  not  to  leave  the  crops  uncut  and  waste ; 
acts  of  preservation,  not  of  destruction.  The  conclusion  depends  on  that  distinction. 
A  fall  of  imderwood  which  must  be  cut  by  the  person  in  possession  at  the  regular 
season,  is  no  more  than  gathering  a  crop  of  com  or  hay.  In  the  absence  of  proof 
that  the  fall  was  improper  or  contrary  to  custom,  it  is  only  an  annufU  crop  which 
a  tenant  for  life  would  enjoy  as  one  of  the  ordinary  fruits  incident  to  the  possession, 
and  of  which  it  could  not  be  intended  that  the  party  in  possession  was  not  to  have 
the  benefit.  The  deUvery  of  a  farther  abstract  after  a  fall  of  underwood,  is  quite 
inconsistent  with  the  supposition,  that  by  that  act  the  purchaser  had  made  the 
estate  his  own,  and  precluded  himself  from  an  examination  of  the  title. 

The  case  finally  resolves  itself  into  the  correspondence  ;  the  strongest  of  all 
the  facts  alleged,  because  it  is  open  to  the  observation,  that  the  parties  are  engaged 
m  an  act,  which,  in  the  ordinary  course  of  business,  is  posterior  to  the  investigation 
of  title.  It  is  not  till  after  the  title  has  been  examined,  that  a  draft  of  the  convey- 
U.71]-ance  comes  to  be  prepared.  The  preparation  of  the  conveyance  in  this  case 
u  an  important  fact,  as  amounting  to  evidence  that  the  parties  had  arrived  at  a 
stage  of  proceeding  subsequent  to  the^  question  of  title,  and  must  be  supposed, 
therefore,  to  have  removed  or  abandoned  all  objections.   But  I  cannot  satisfy 
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myself  that  that  fact  alone,  in  the  circumstances  of  this  case,  is  sufficient  to  exebde 
the  common  equity.  The  Plaintiff  had  given  no  strong  proof  of  desire  of  despatch ; 
for  entering  into  the  contract  in  June  1812,  he  has  not  delivered  a  farther  abstrtd 
till  November  1813,  and  that  imperfect  and  insufficient.  If  the  difficulties  attendiog 
the  title  had  been  removed,  vhat  occasioned  the  delay  ?  The  business  proeeeu 
slowly  in  1814,  without  any  urgency  on  the  part  of  the  vendor,  to  determine 
whether  the  purchaser  meant  to  proceed  with  the  examination  of  the  title,  or  ma 
satisfied. 

The  difficulty  in  this  case,  which  distinguishes  it  from  every  other,  is,  that  after 
possession  taken,  and  acts  of  ownership,  the  investigation  of  title  proceeds,  and  the 
question  is,  whether  the  delay  in  the  investigation  affords  proof  that  it  was 
abandoned  k  In  the  many  instances  that  have  occurred  of  culpable  delay,  perhape 
for  the  purpose  of  retaining  the  purchase  money,  delay  has  not  precliuled  an 
examination  of  the  title.  That  conclusion  requires  not  mere  delay,  but  deUv 
accompained  by  acts  which  afford  evidence  of  an  intention  to  wave  the  examinatioiL 
So  much  stress  cannot  be  laid  on  a  correspondence,  in  which  we  have  only  the 
letters  on  one  side,  letters  of  a  country  attorney,  without  knowing  the  answers, 
as  to  satisfy  the  Court  that  the  Defendant  intended  to  wave  the  question  of  title. 
They  contain  no  express,  nor  am  I  convinced  that  they  amount  to  an  implied, 
waver.   {Note :  The  Master  of  the  Ralls,  here  read  and  commented  on  the  letters.) 

ri72]  III  the  Margravine  of  AfupocA  v.  Noel  (1  Madd.  310),  the  acts  of  the 
Defendant  amounted  to  evidence  of  waver,  because  they  were  such  as  withom 
waver,  would  not  have  been  performed.  T^b  solicitation  of  time  for  payment  <rf 
the  purchase  money  was  an  extremely  strong  act  <d  that  nature  ;  the  soficitatioii, 
as  an  indulgence,  of  delay,  which  if  the  question  of  title  remained  open,  was  matter 
of  right.  That  application,  together  with  acts  of  ownership,  warranted  the  con- 
clusion that  the  purchaser  had  waved  the  examination  of  title. 

In  Fleetwood  v.  Green  {13  Ves.  594),  after  a  lapse  of  three  or  four  years,  no 
objection  had  been  taken.  Neither  of  thcffie  cases  is  parallel  to  the  present.  Here 
an  objection  had  been  taken,  such  as  caused  considerable  delay  in  the  delivery  of 
the  abstract ;  and  the  discussion  of  the  title  follows  the  acts,  which  are  the  strongest 
evidence  of  waver.  The  Court  would  not,  under  all  the  circumstances,  be  warranted 
in  adopting  so  strong  a  measure  as  to  deprive  the  D^endant  of  the  common  eqiutv 
of  an  investigation  of  title.  The  money  being  in  court,  that  inveatigstion  cannot 
be  proposed  For  delay. 

"  His  Honour  doth  order  that  it  be  referred  to  Mr.  Cose,  one,  &c.,  to  inquire 
whether  the  Plaintiff  can  make  a  good  title  to  the  said  estate  agreed  to  be  sold  to 
the  Defendant ;  and  in  case  the  said  Master  shall  be  of  opinion  that  the  Plaintiff 
can  make  a  good  title,  it  is  ordered  that  he  do  inquire  when  it  appeared  by  the 
abstracts  delivered  by  the  Plaintifi  that  he  could  make  a  good  title,  and  at  what 
tune ;  and  for  the  better  discovery,"  &o.   Beg.  Lib.  A.  1818,  fol.  941. 

[173]  Palmke  v.  Vaughan.   July  29, 1818. 

The  profits  of  the  office  of  clerk  of  the  peace  being  assigned  for  payment  of  creditois. 
a  receiver  was  appointed,  pending  the  question  of  the  validity  of  die  aaaigiunait 

Vaughan,  clerk  of  the  peace  of  the  city  oi  Westmimter,  ass^ed  certain  estates, 
and  the  profits  of  the  office  of  clerk  of  the  peace,  to  trustees  upon  trust  to  pay  his 
debts.  The  bill  having  been  filed  to  compel  the  execution  of  the  trusts  of  the  aasigo- 
ment ;  the  Plaintiff  now  moved  for  the  appointment  of  a  receiver. 

Mr.  Hart  and  Mr.  Simpkinson  for  the  motion — stated,  that  Vau^Aan  had 
forbidden  the  trustees  to  make  farther  payments. 

Mr.  Shadwell  against  the  motion.  The  Defendant  will  not  oppose  the  appoint- 
ment of  a  receiver  of  the  rents  of  the  estates,  but  submits  the  question,  whether 
the  profits  of  the  office  of  clerk  of  the  peace  (which  do  not  exceed  £160  per  anntfin), 
are  assignable  Y  The  assignment  is  void,  by  the  statute  of  6  &  6  Ed.  6,  e.  IC>. 
prohibiting  the  sale  of  offices  which  "shall  in  anywise  touch  or  concern  the  adminis- 
tration or  execution  of  justice  "  ;  and  by  the  principle  of  the  decisions  against  the 
alienation  of  the  half-pay  of  military  officers.  {Davis  v.  The  Duke  of  Marlborough, 
1  Svxms.  74.) 
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Mr.  Hart  in  reply.  The  cftsea  cited  are  not  applicable  to  an  office  which  m&j^  be 
executed  by  deputy  ;  but  a  doubt  on  the  Talidity  of  the  assignment  is  a  sufficient 
reason  for  securing  the  property  until  a  decision  ;  as  in  Sir  Watkin  Lews  v.  Smith. 
Xf  the  Defendant  consenta  that  the  deputy  ehalt  pay  the  fees  into  court,  Terifying 
the  amount  by  oath,  the  Plaintifi  will  not  press  for  a  receiver. 

The  Lord  Chancellor  [Eldon].  Take  the  order  for  a  receiver,  substituting,  if 
the  parties  agree  in  the  arrangement,  payment  into  court  of  [17ti  by  the 

deputy ;  without  prejudice  to  the  question  whether  the  profits  are  assignable  1  (1) 

(1)    Wheeler  v.  Trotter.  In  Cur.  Cane.  Trin.  10  Geo.  2,  [1737]. 

£ill  for  specific  performance  of  an  agreement  to  grant  a  deputation  of  the  ofiice  of 
register  of  a  consistory  court.— What  charge  of  misbehaviour  is  sufficient  to 
introduce  evidence  of  particular  acts. 

The  defendant,  Trotter^  being  entitled,  by  patent  from  the  bishop  of  Durham, 
to  the  office  of  register  of  the  Consistory  Court  of  Durham,  with  all  fees,  &c.,  for  his 
life,  to  be  exercised  by  himself  or  his  sufficient  deputy,  did  by  deed-poll,  dated  30th 
August  1731,  appoint  the  Plaintiff  to  be  his  deputy  for  three  years,  in  case  both 
the  parties  should  so  long  live  ;  but  by  articles  of  agreement,  dated  6th  Sept.  1731, 
the  fees  of  office  were  ascertained,  and  the  method  and  times  of  accounting  pre- 
scribed ;  and  it  was  also  agreed  that  the  Plalntifi  should  have  one-third  of  the 
profits  for  the  trouble  of  executing  the  office.  The  Plaintifi  took  possession  of 
the  office  immediately,  b^  virtue  of  the  deputation,  and  afterwards  the  parties 
came  to  a  new  agreement  in  writing,  dated  6th  December  1731,  reciting  the  former 
deputation  for  three  years,  and  thereby  the  Defendant  granted,  promised,  and  agrmd, 
that  the  Plaintifi  should  have  a  further  deputation  for  four  years,  so  soon  as  the 
three  years  should  be  expired ;  and  the  Plaintiff  likewise  agreed  to  accept  the 
deputation,  and  to  execute  the  office  upon  the  same  terms  that  were  expressed  in 
the  articles,  dated  6th  September  1731.  The  three  years  being  expired,  this  bill 
was  brought  to  have  a  specified  performance  of  the  agreement  with  regard  to  the 
four  years,  to  commence  after  the  three  years. 

For  the  Plaintiff  it  was  argued,  that  the  consideration  of  this  agreement  was 
just,  and  not  in  the  least  affected  by  the  6  &  6  Ed.  6,  c.  16,  and  that  the  deputation 
was  not  to  be  for  such  a  time  as  that  it  could  go  to  any  one  else  besides  the  Plaintiff, 
for  it  was  to  end  with  the  life  of  either  of  the  parties.   The  difference  was  taken 
to  be,  where  the  deputy  is  to  pay  a  sum  in  gross,  and  where  out  of  the  profits  of 
the  office ;  for  in  the  former  case  it  is  in  the  nature  of  a  sale,  because  in  all  events 
the  deputy  is  [175]  bound  to  pay  it.  Godotphin  v.  Tudor,  3  Keb.  717;  2  StUk.  468; 
and  there  can  be  no  inconvenience  to  the  public  by  making  a  deputation  for  four 
years,  for  he  must  have  it  under  the  same  terms  with  regard  to  any  misbehaviour 
in  the  office,  as  if  he  was  only  a  deputy  at  will.    Sutton,  Marshall  of  the  King's 
Bench  neglected  to  attend  his  office  for  two  terms  together,  so  the  Court  appointed 
another ;  and  it  was  there  held  a  lease  of  the  office  might  be  ^ood.    Then  it  was 
insisted,  that  as  the  principal  might  dispose  of  the  profits  of  his  office,  or  make  a 
grant  of  them  for  the  satisfaction  of  debts,  so  far  as  his  right  in  the  office  itself 
extends,  and  as  there  could  be  no  inconvenence  to  the  public,  in  this  case  the  Plaintiff 
was  entitled  to  a  specific  performance  of  the  agreement ;  and  the  case  of  Sir  Henrjf 
Slingaby  (3  Swans-  178),  warden  of  the  Mint  was  cited,  where  it  was  ar^ped,  that 
he  could  not  be  turned  out  of  his  office  without  an  inquisition  found  against  him  ; 
but  my  Lord  Chancellor  Finch  held,  that  the  king  was  not  obliged  to  accept  of  his 
service,  but  might  direct  the  duty  to  be  done  by  another,  though  he  could  not 
deprive  him  of  the  salary ;  whence  it  was  inferred,  that  in  this  case,  though  the 
Defendant  might  in  scrictness  of  law  refuse  to  make  the  Plaintiff  his  deputy,  or  might 
revoke  it  at  any  time,  considering  it  as  a  bare  power  only,  yet  that  he  could  not 
defeat  the  Plaintiff  of  the  interest  or  profit  he  was  to  have  from  the  place.  Co. 
Litt.  233  a,  b. 

For  the  Defendant  it  was  said,  that  every  deputy  is,  from  the  nature  of  the  thing, 
removeable.  Hob.  13  ;  and  the  reason  why  the  office  of  undersherriff  is  revocable, 
is  for  the  public  interat,  and  for  the  indemnity  of  the  sheriff,  which  are  both  applic- 
able to  the  present  case,  therefore  the  Court  ought  not  to  interpose,  but  leave  the 
Plaintiff  to  his  ranedy  at  law  if  he  had  any.   Then  it  was  urged,  that  though  the 
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Court  might  in  this  case  decree  a  specific  performance  of  the  agreement,  yet  tint 
upon  considering  the  whole  together,  the  Plaintiff  was  not  entitled  to  the  aid 
assistance  of  this  Court,  because  the  Plaintiff  had  not  accounted  for  dirai  feei 
which  he  had  received  by  virtue  of  the  deputation,  and  that  he  had  taken  serm] 
fees  which  were  not  due  or  racpxessed  in  the  lut  of  fees  [176]  annexed  to  the  agm- 
ment,  dated  6th  Sej^ember  1731,  and  had  concealed  several  instruments  and  writing 
belonging  to  the  office,  and  so  he  had  forfeited  all  the  equity  he  might  othenriK 
have  had. 

The  Defendant  being  about  to  read  his  proofs  as  to  those  misbehaviours, 
alleged  in  such  general  terms  by  his  answer,  it  was  objected  on  the  part  of  the  PUindfi. 
that  the  charges  were  too  general,  and  that  the  Plaintiff  could  not  tell  what  proof 
to  make  against  them,  unless  he  must  examine  to  every  particular  fee  he  hid  re- 
ceived during  the  time  of  his  executing  the  office,  and  also  as  to  every  instrument 
that  hath  come  to  his  hands,  which  would  be  unreasonable  and  expensive ;  tlure- 
fore  the  Defendant  should  have  pointed  the  particular  facts  in  his  answer,  iriierel^ 
the  Plaintiff  might  be  enabled  to  know  how  to  clear  himself  by  his  proof.  2  Bom. 
244.  A.  leases  to  B.  for  years,  B.  covenants  to  leave  the  premises  in  repair ;  Breicli 
may  be  assigned  that  he  did  not  leave  in  repair :  but  u  the  Defen^uit  pleads  lie 
did  leave  them  in  repair,  the  Plaintiff  by  his  rephcation  must  shew  particuUrlj 
what  part  was  out  of  repair,  that  the  Defendant  may  give  a  particular  answer  to 
it,  Hancock  v.  Field,  Cro.  Jac.  171;  and  it  wsa  said  the  reason  would  hold  equalir 
strong  in  equity  as  in  law ;  and  that  though  an  indictment  for  barratry  migla 
be  general,  yet  the  prosecutor  is  always  obliged  to  give  a  list  upon  oath  to  the  Defead- 
ant  of  the  particukr  matters  that  are  intended  to  be  proved  against  him,  Ea/\A. 
P.  C.  2  B.  227.  For  the  Defendant  it  was  said,  if  this  exception  ^ould  {venil 
whenever  a  Defendant  alleged  fraud  in  his  answer,  or  that  any  person  was  mr 
compos,  he  could  be  admitted  to  prove  no  other  facts  but  what  were  paiticululy 
set  forth  in  the  answer,  because  it  may  there  with  equal  reason  be  objected,  (htt 
the  Plaintiff  would  not  know  what  to  controvert,  or  what  proof  to  make.  And 
the  case  of  Sidney  v.  Sidney,  3  P.  W.  269,  was  mentioned,  where  a  bill  was  filed 
for  a  specific  performance  of  marriage  articles,  and  the  Defendant  in  his  ansvet, 
declared  his  wife  had  greatly  misbehaved  herself  towards  him  :  at  the  hearing 
of  the  cause,  the  Defendant  would  have  proved,  that  the  Plaintiff  had  been  guilty 
of  adultery,  but  he  was  not  admitted  to  make  that  proof,  there  being  a  great  variety 
of  misbehaviour  that  a  wife  may  be  guilty  of  towards  her  husband,  and  so  the  charge 
was  too  genera] ;  but  it  was  then  U77]  agreed,  if  it  1^  been  said  generally,  tlut 
she  had  been  guilty  of  adultery,  he  might  have  been  permitted  to  prove  any  par- 
ticular acts  of  adultery,  though  not  alleged  in  the  answer. 

Talbot,  Lord  Chancellor.  The  question  is,  whether  these  matters  are  suffieiei^ 
put  in  issue  or  not ;  for  it  is  certain  they  might  have  been  more  precisely  so,  1^ 
enumerating  the  particular  facts ;  yet  as  thev  are  not  intended  to  charge  the  Plaintiff 
with  any  particular  sums  receiv^  more  than  are  accounted  for,  but  to  Aow  i 
general  misbehaviour  of  the  Plaintiff  in  this  office,  so  that  a  Court  of  equity  should 
not  help  him,  I  think  for  this  purpose  they  are  sufficiently  put  in  issue.  Here 
the  Defendant  does  not  rest  in  saying  the  Plaintiff  has  broken  the  articles  generally, 
but  says  under  such  and  such  a  head,  which  are  general  heads  on  which  the  Defend- 
ant intends  to  rest  his  case.  In  the  case  of  Sidney  v.  Sidney,  the  words  mn  » 
uncertain,  that  it  was  impossible  to  imagine  what  kind  of  misbehaviours  they  migbt 
be,  and  there  the  Court  would  not  let  him  prove  adultery,  because  it  was  not  rightly 

fmt  in  issue ;  but  if  it  had  been  said  she  had  been  guilty  of  adultery,  then  die  would 
Lave  had  a  sufficient  opportunity  of  defending  herself,  even  as  to  particular  adulteiiei 
In  criminal  matters,  it  is  not  only  necessary  that  the  nature  should  be  set  ooL 
but  generally  that  the  single  fact  should  be  specified,  by  which  the  party  may  bf 
enabled  to  defend  himself  in  a  matter  which  is  final  against  him.  But  here,  it 
the  Plaintiff  thinks  he  can  give  further  light  in  the  affair,  or  the  Court  has  any 
doubts  about  it,  there  may  be  directions  given  for  a  further  inquiry. 

Then  the  Defendant  began  to  read  his  proofs,  but  the  Chancellor  proposing 
that  a  Master  should  examine  whether  the  Plaintiff  had  accounted  for  all  the  fees 
he  had  received,  &c.,  the  parties  agreed  to  it.  At  last  the  whole  dispute  was  referred 
to  arbitrators. 

This  cause  came  before  the  Cliancellor  by  way  of  appeal  from  the  Kolls.  where 
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it  was  determined,  that  the  alle^tione  in  the  Defendant's  answer  were  too  general 
to  put  the  particular  misbehanours  in  issue  ;  and  also,  that  this  was  in  its  own 
nature  a  case  improper  for  the  court  to  decree  a  specific  performance,  because  the 
law  has  allowed  every  principal  a  power  to  revoke  his  deputation  at  any  time. — 
Sir  Clement  Wearg's  MSS. 

[178]  following  note  of  Slingshy's  case,  cited  in  the  preceding,  is  extracted 
from  Lord  NoUingham's  HSS. 

Shngsby's  Case.   Ju^  18.  32  Car.  2,  1680. 

PrerogatiTe  of  the  king  by  letters  patent,  to  suspend  a  {>ublic  officer,  thot^h  the 
office  is  granted  for  life.  After  suspension  the  officer  is  entitled  to  receive  the 
salary,  but  not  to  exercise  the  functions,  of  the  office. 

Mr.  Slingsbyt  the  Master  of  the  Mint,  had  been  examined  before  the  Lords  Com- 
missioners of  the  Treasury  touching  several  misdemeanors,  and  upon  their  report, 
and  hearing  of  him  at  council  table,  was  ordered  to  be  suspended  from  his  -pl&ce, 
and  the  patent  of  suspension  coming  to  be  sealed,  he  put  in  a  caveat,  and  insisted 
by  bis  coonsel,  that  he  had  in  no  sort  misdemeaned  lumself,  nor  could  be  removed 
from  his  freehold  without  an  inquisition,  finding  a  forfeiture,  or  a  scire  facias ; 
nor  could  he  be  snapended,  his  salary  arising  by  the  profits,  and  he  having  also 
casual  profits  that  arise  by  the  exercise  of  his  place,  as  iSd.  for  every  pound  weight 
of  silver  that  is  coined,  and  75.  for  every  pound  weight  of  gold,  besides  houses  and 
other  privileges  ;  and  cited  1  Inst.  233  a,  6,  18  E.  4,  9,  Bro.  Grants,  103. 

To  which  it  was  answered,  that  it  was  fit  to  distinguish  in  this  case,  between 
that  which  was  truly  and  properly  Mr.  Slingshy's  omce  as  Master  of  the  Mint, 
and  that  which  was  a  collateral  contract  by  indenture  between  him  and  the  king. 
To  his  office,  strictly  and  properly,  there  belonged  nothing  but  a  mere  salary,  which 
must  and  ought  to  be  contmued  to  him  notwithstanding  his  suspension,  but  his 
service  in  that  office  the  king  was  not  obliged  to  use  unless  he  pleased ;  and  ergo^ 
might  well  enough  discharge  him  the  exercise  of  it,  paying  him  his  salary ;  for 
herein  the  king  did  no  more  than  any  common  person  might  do.  The  profits 
and  perquisites  which  he  claims  at  18a.  and  7<.  in  the  pound,  arise  only  by  the 
contract  between  him  and  the  king,  upon  which  contract  he  is  found  to  be  greatly 
indebted  to  the  moneyers  and  others,  and  this  contract  is  not  for  life ;  or  if  it  were, 
the  king  is  not  obliged  to  continue  in  that  contract,  and  trust  with  the  further 
receipt  of  money,  him  who  is  already  found  so  faulty ;  and  whereof  the  conse- 
quence begins  already  to  appear,  so  far  that  the  mint  is  like  to  stand  still ;  and  as 
to  the  patent  of  his  office,  directions  are  given  for  a  scire  facias. 

I  said  the  first  part  of  the  debate,  whether  Mr  Slingsbv  have  deserved  to  be 
suspended,  is  not  at  all  before  me ;  but  the  latter  point,  whether  he  may  be  sus- 
pended, though  [179]  he  deserve  it  neversomuch,  is  that  which  I  am  to  consider ; 
and  yet  the  very  debate  of  the  first  point  supposes  and  admits  the  latter :  and  I 
observed,  that  since  his  Majesty's  happy  restoration,  there  were  several  precedents 
of  officers  for  life,  who  bad  been  suspended.  -  The  £^rl  of  Newport  was  suspended 
from  being  Master  of  the  Ordnance,  and  the  exercise  of  that  place  granted  to  Sir 
William  Compton ;  the  Earl  of  Anglesy  was  suspended  from  being  Treasurer  of 
the  Navy,  ana  the  exercise  of  that  place  granted  unto  Sir  Thomas  Osbom,  and  Sir 
Thomas  Littleton ;  and  to  the  first  patent  the  Earl  of  Clarendon  put  the  seal,  to 
the  second  the  Lord  Bridgman.  Since  these,  there  was  likewise  a  suspension  of 
the  Lord  Onger  from  being  Yice-treasurer  of  Ireland,  and  the  exercise  of  that 
employment  is  now  in  the  Lord  Ranelagk  ;  and  this  patent  of  suspension  was  sealed 
by  the  Earl  of  Shaftsbury.  So  that  Mr.  Slingsby  must  have  more  favour  than 
these  other  lords  have  had,  and  I  must  be  wiser  than  all  my  predecessors,  if  I  refuse 
to  seal  this  patent  of  suspension,  which  the  council  table  have  ordered  to  pass ; 
nor  do  I  do  this  because  I  am  so  required,  but  because  I  think  the  law  allows  it ; 
for  it  is  expressly  within  the  difference  of  all  the  books,  it  being  an  office  without 
any  profits  but  the  mere  salary,  which  must  be  continued  ;  and  it  were  strange 
to  deny  the  king  that  liberty  which  every  subject  hath,  to  refuse  the  service  of  any 
man  whom  he  doth  not  like.  For  in  a  stronger  case  than  this,  viz.  in  the  case  of 
an  office  of  inheritance,  the  case  of  the  constable  of  England,  it  hath  been  resolved 
by  all  the  judges  of  Englandy  that  the  king  may  refuse  the  service  of  the  officer  ; 
and  yet  there  are  profits  incident  to  that  office,  as  the  books  say,  6  H.  8,  Keilw. 
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171;  11  El.  Dyer,  285;  and  in  Mark  Steward^ s  case,  vho  was  serjeant-at-umB 
during  life,  and  had  a  licence  from  the  queen,  hy  parole,  to  absent  himself,  the  chief 
reason  why  that  licence  was  held  to  be  good  was,  as  the  book  says,  because  it  wu 
in  a  manner  a  refusal  of  his  services  for  the  time,  and  it  is  iu  the  pleasure  of  Uie 
queen,  whether  she  will  accept  his  service  or  no,  Co.  I.  9,  99  a,  quod  nota,  for  there 
are  fees  and  profits  which  arise  by  the  exercise  of  that  office.  And  now  if  Mr. 
Slingshy  be  still  resolved  to  dispute,  and  neither  these  precedents,  nor  yet  a  former 

firecedent  in  King  Jameses  time,  where  a  [180]  predecessor  of  his  own.  who  mg 
ikewise  master  of  the  Mint,  and  was  suspendea  by  otder  of  council,  can  satisfT 
him,  I  know  no  better  way  for  the  king  to  assert  his  power  o£  suspending,  and  to 
try  his  right  so  to  do,  than  by  sealing  this  patent,  and  leaving  Mr.  SHngmy  to  his 
remedy  at  law.   Lord  Nottingham's  MSS. 

Younger  v.  Welham.  Trinity 

Where  an  office  of  justice  or  profit  is  in  trust,  the  acts  of  a  majority  of  the  eeitn 

qiu  trusts  may  bind  the  rest. 

There  being  four  cestui  que  trusts  of  the  office  of  the  register  of  the  Prerog»tiw 
Court ;  the  trustees  covenanted  not  to  appoint  any  under  officer,  &c.,  without 
the  direction  of  the  cestui  que  trusts  ;  but  afterwards  the  defendant  Norris  to 
made  assistant  without  the  privity  of  three  of  the  cestui  que  trusts,  but  with  the 
consent  of  the  fourth. 

Norris  was  enjoined  not  to  act  any  longer ;  but  as  he  came  in  without  notice 
of  the  covenant,  he  was  to  have  his  costs  against  the  Plaintiff,  and  the  HamtiS 
to  have  them  over  against  Welham  who  put  Norris  in. 

Peer  WUliams,  said  the  four  cestui  que  trusts  made  but  one  assignee  of  the  office, 
and  that  therefore  they  ought  all  to  agree  in  nominating,  or  eke  nobody  eooU 
be  nominated ;  and  the  rather  bemuse  the.  place  was  within  the  statute,  and  there- 
fore could  not  be  sold,  or  the  nomination  any  profit ; '  but  in  cases  of  profit,  he  allowed 
a  majority  should  bind< 

Utrd  Keeper  [Sir  Simon  Harcourt].  Shall  three  lose  their  right  because  a  fourth 
will  not  agree  1  A  majority  is  sufficient. — From  Mr.  Cox's  notes. — Lord  Coldietter's 
MSS. 

[181]  In  re  the  Coroner  of  Salop.   April  26, 1818. 

Order  that  a  writ  should  be  issued  for  the  election  of  an  additional  coroner  for  the 
county  of  Salop.  Proceedings  on  the  death  of  a  coroner,  for  the  election  of « 
successor. 

Edward  Seager,  one  of  the  coroners  for  the  county  of  Salop,  having  died,  a 
petition  was  presented  by  some  freeholders  of  that  county,  praying  an  order  to  the 
cursitor  to  issue  a  writ  for  the  election  of  a  coroner  in  his  place,  and  also  of  ao 
additional  coroner  for  Hales  Owen.  The  allegations  of  the  petition  appear  in  the 
drders  annexed. 

Sir  Samuel  Romilly  in  support  of  the  petition.  The  statute  Westm,  1,  c  10, 
requires  that "  suffident  men  shall  be  chosen  coroners,  but  no  statute  [182]  li°>i^ 
their  number.  In  1787  Xiord  Thurlow,  on  an  application  from  the  fre^oldw 
of  Staffordshire,  there  being  then  only  two  coroners  for  that  county,  ordered  writs 

for  the  election  of  two  additional  coroners. 

The  Lord  Chancellor  [Eldon].  The  usual  course  is  (I  know  not  that  it  is  necessaij) 
to  issue  the  writ  for  election  of  a  coroner,  on  a  representation  made  by  the  nugit- 
trates  at  the  quarter  sessions. 

The  following  orders  were  made. 

Tuesday  the  26fch  day  of  May,  in  the  58th  year  of  the  reign  of  His  Majesty  King 
George  the  Third,  and  in  the  year  of  our  Lord  1818. 

Upon  reading  the  petition  of  several  of  the  freeholders  of  the  county  of  Salop, 

S'V&fmg  my  order  that  the  cursitor  for  the  said  county  do  make  and  issue  forth  His 
fa]esty*B  writ  de  Coronatore  Eligendo,  for  the  election  of  a  new  conmer,  in  the  room 
and  stted  of  Edmund  Seager,  late  of  Cleobury  Mortimer,  in  the  said  county  of  Salop, 
gentleman,  deceased,  one  of  the  coroners  for  the  said  county ;  an  affidavit  of  Jtaep 
Miines  Bloxham,  of  the  borough  of  Hales  Owen,  in  the  said  county,  surgeon,  of  the 
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death  of  the  said  Edmund  Seager^  and  an  undertaking  of  George  Hinchcliffe,  of 
Hales  Owen  aforesaid,  gentleman,  one  of  the  attomiea  of  His  Majesty's  Courts  of 
King's  Bench  and  Common  Pleas  at  Wettminster  (filed  with  the  receirer  of  the  fines), 
that  six  days'  notice  of  the  time  and  place  to  be  appointed  for  the  said  election,  shall 

be  publicly  given  in  all  the  market  towns  of  the  said  county  of  Salop,  before  the  day 
of  the  execution  of  the  said  writ ;  let  the  cursitor  for  the  county  of  Salop  make  and 
issue  forth  His  Majesty's  [183]  writ  de  Coronatore  Eligendo,  for  the  election  of  a 
new  coroner  in  the  room  of  the  said  Edmund  Seager,  deceased. — Eldon,  G. 
Tuesday,  the  26th  day  of  May,  &c. 

Whereas  several  of  the  freeholders  of  the  county  of  Salop,  on  behalf  of  themselves 
and  other  freeholders  of  the  said  county,  have  presented  their  petition  to  me,  stating, 
among  other  things,  that  within  the  said  county  there  is  a  certain  insulated  part, 
situate  within  the  parish  of  BtUes  Owen^  which  contains  many  thousands  of  inhabit- 
ants and  considerable  collieriea  and  ironworks,  in  which  are  frequent  accidents, 
which  said  parish  of  Hales  Otoen  is  about  twenty  miles  distant  from  any  other  part 
of  the  said  county,  and  that  the  attendance  of  a  coroner  who  has  usually  resided 
in  such  other  part  of  the  said  county,  and  at  a  place  thirty-five  miles  distant  from 
Hales  Otoen,  has  been  attended  with  very  great  inconvenience,  trouble,  and  expense  ; 
that  there  have  hitherto  been  only  four  coroners  acting  in  the  said  county,  but  that 
were  a  fifth  appointed  to  act  within  such  insulated  part,  it  would  be  a  considerable 
saving  to  the  county  in  general,  and  to  the  parish  of  Hales  Owen  in  particular,  in 
the  expenses  attendant  thereon,  and  that  the  business  would  be  more  speedily  and 
effectually  done;  that  in  case  the  appointment  of  the  fifth  coroner  should  be  approved 
of,  and  a  writ  should  issue  for  such  election,  they  were  of  opinion  that  the  residence 
of  such  fifth  coroner  should  be  in  the  said  parish  of  Heues  Ovxn ;  and  that  the 
business  of  the  county,  independent  of  that  part  of  it  which  lies  within  the  parish 
of  Hales  Owen,  is  fully  as  much  as  four  coroners  can  possibly  attend  to  :  Now  there- 
fore, on  reading  the  said  petition,  the  approbation  of  the  justices  signified  at  the 
general  quarter  sessions  of  the  peace  held  for  the  [184]  said  county,  of  such  applica- 
tion for  appointing  a  coroner  for  Hales  Owen,  and  an  undertaking  of  John  PhUpoL 
of  the  Inner  Temple,  gentleman,  one  of  the  attornies  of  His  Majesty's  Court  of 
King's  Bench  at  Westminster  (filed  with  the  receiver  of  the  fines),  that  due  notice 
shall  be  publicly  given  in  all  the  market  towns  within  the  said  county  of  Salop, 
of  the  time  and  place  to  be  appointed  for  the  execution  of  His  Majesty's  writ  de 
Coronatore  Eligendo,  for  the  choosing  a  new  coroner  for  Hales  Owen  m  the  said 
county,  six  days  at  least  before  the  execution  of  the  same ;  let  the  cursitor  for  the 
said  county  of  Salop  make  and  issue  forth  His  Majesty's  writ  de  Coronatore  Eligendo, 
for  choosing*  a  coroner  for  the  parish  of  Hales  Owen,  within  the  said  county  of  Salop. 
—Eldon,  0.   {Anon.  3  Atk.  184  ;  58  Geo.  3,  c.  96.) 


The  Attorney-General  p.  the  Mayor,  &c.,  of  Fowey.   May  21,  23, 1818. 

Defendants  after  two  orders  for  time,  having  filed  an  answer  which  was  found  in 
part  illegible,  a  motion  that  it  might  be  taken  off  the  file,  resisted  on  an  affidavit 
that  it  was  legible  when  sworn,  was  refused. 

In  this  case,  after  two  orders  for  time,  an  answer  had  been  filed  by  the  defendants* 
but  on  attempting  to  take  a  cop^.  it  was  found  in  various  parts  illegible.  The  plaintiff 
now  moved  that  the  answer  might  be  taken  off  the  file. 

Sir  Samuel  RomUly  for  the  motion. 

An  illegible  answer,  of  which  no  copy  can  be  taken,  is  in  effect  no  answer.  The 
only  question  is,  whether  the  defendants  are  not  under  the  necessity  of  obtaining 
a  third  order  for  time.  They  cannot  be  in  a  better  situation  than  if  no  answer  had 
been  filed. 

[185}  Mr.  Hart  against  the  motion.  The  defendants  are  willing  to  pay  the  costs 
of  filing  a  new  answer  ;  but  they  deprecate  an  order  by  the  terms  of  which  they 
consent  that  the  Serjeant  at  arms  shall  go  against  them.  {Orders  in  Chancery,  ed. 
Beames,  455.)  The  affidavit  of  their  solicitor  proves  that  the  answer  must  have 
become  illegible  since  it  was  sworn. 

Sir  SaWiuel  HomiUy  in  reply.   The  solicitor  states  only  that  he  examined  the 
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answer  before  it  vai  sworn  lij  one  of  tlie  deiendanbi  in  Itfadom.  not  after  iti  ntnm 

from  ComKoU. 

The  Lord  CkanorlUyr  [Eldon].  If  the  answer  was  filed  in  a  legible  state,  no  Uuu 
attaches  to  the  defendants.  I  find  on  bupectkHi,  that  all  the  sebednles,  and  nine- 
tentbs  of  the  body  of  the  answer,  are  l^ibfe.  An  affidarit  most  ht  filed.  deaeril»ig 
the  state  of  the  parts  now  ilkgiUe,  wiien  bst  sworn. 

May  25.  An  affidarit  haring  been  filed,  stating  that  the  answer  was  kgiUe 
when  sworn,  the  Lord  Chaneellor  refused  the  nuHiw. 


[186]  BoBERT.  £ari  of  BrCKEVGaAVBHiRE  (since  deeeaaed),  Albixia.  Counteai  Dow- 
ager of  BrCKDfGHAHSaiEE.  JOHN  ScLLITAK.  AlBDOA  JaXK  HoBAKT,  HeXRIRTA 

HoBABT,  Charles  John  Hobart,  AcGrarrs  Edward  H<»abt,  and  Catharoi 
Vebe  Louisa  Hobart,  Plaintiffs,  and  Gborge  Bobbt  Hobakt,  now-  Earl  of 
BCCHSGH AMBHIEE,  Defendant.   June  27,  29,  1818. 

[Distinguished,  Grice  t.  Shav,  1852. 10  Hare.  80.] 

A  cfaari^e  not  extingoiihed  for  the  benefit  of  the  estate,  though  satisfied  by  the  UausA 
in  tail,  with  the  intention  of  extinguishing  it,  under  the  erroneous  sappositiu 
that  he  was  tenant  in  fee  simple. 

Tlie  Blaster's  report  in  this  cause,  dated  the  1st  of  ApHl  1815,  stated  that  Sir 
Cecil  Wnrjr.  by  his  will  dated  the  21st  of  Januarif  1 735,  devised  his  seat  at  Bransiaik, 
with  all  his  feesimple  estate  there,  and  all  his  messuages  in  H^^ingUm,  &e..  in  that 
county,  to  the  heirs  of  his  own  body  begotten  or  to  be  begotten,  with  remainder  to 
Mrs.  Ann  Casey,  his  natural  and  reputed  daughter,  for  life,  without  impeachment 
of  waste,  remainder  to  JoAn  Selwyn  and  Thomas  Farrington,  trustees,  to  support 
contingent  remainders,  remainder  to  Selwyn  and  Farrington,  their  executors,  &c., 
for  the  term  of  500  years,  upon  trust,  to  raise  £6000  for  the  younger  child  or  children 
of  Ann  Casey,  beside  an  eldest  son,  equally  at  the  age  of  twenty-one  years  or  day  of 
marriage,  remainder  to  the  first  and  other  sons  of  Ann  Casey,  in  tail  general,  with 
remainder  to  her  first  and  other  daughters  in  tail  general,  with  divers  ulterior 
remainders;  that  Sir  CecU  Wmy  died  in  1736  without  lawful  issue,  whereupon 
Ann  Casey  entered  into  possession  of  the  devised  estates,  and  aftenrards  intermarried 
vit|»  Lord  Vere  Bertie  ;  that  by  an  ind^ture  dated  the  14th  of  May  1757,  being 
the  settlement,  or  articles  providing  for  a  settlement,  on  the  marriage  of  AUnnia 
[187]  Bertie,  the  eldest  daughter  of  Ann  Casey,  with  the  Honourable  George  Hobart. 
afterwards  Earl  of  Buckinghamshire,  between  George  Hobart  of  the  Ist  part ;  Lord 
Vere  Bertie  and  Ann  Lady  Bertie  his  wife,  and  Albinia  Bertie,  then  an  iofantof  the 
age  of  eighteen  years,  of  the  2d  part ;  Edward  Woodcock  the  elder  and  Edward 
Woodcock  the  younger  of  the  3d  part ;  Elizabeth,  then  Oountess  Dowager  of  Bucks, 
of  the  4th  part ;  Lord  Robert  Bertie  and  John  Bristow,  of  the  5th  part ;  and  John. 
Earl  of  Buckinghamshire,  and  Robert  Weston  of  the  6th  part ;  reciting  that  Lord 
Vere  Bertie  and  Lady  Ann  his  wife  had  issue  Albinia  Bertie  and  Louisa  Bertie,  and 
no  other  issue.  Lord  Vere  Bertie  and  I^dy  Ann  and  AVtinia  Bertie  covenanted 
with  Edward  Woodcock  the  elder  and  Edward  Woodcock  the  younger,  that  in  case 
the  marriage  should  take  effect,  and  Albinia  Bertie  should  attain  the  age  of  twen^- 
one  years,  they  would  within  six  months  after  that  time  convey  the  mansion-house 
of  Branston,  and  all  other  estates  in  the  coimty  of  Lincoln  devised  by  the  will  ct 
Sir  CecU  Wray,  to  the  use  of  Lord  Vere  Bertie  and  Ann  Lady  Bertie  and  the  surviFor 
for  life,  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders,remainder 
to  the  use  of  the  first  and  every  other  son  and  sons  of  Ann  Lady  Bertie  in  tail  male, 
remainder  to  George  Ilobart  for  life  without  impeachment  of  waste,  remainder  to 
preserve  contingent  remainders,  remainder  to  the  use  of  Albinia  Bertie  for  life, 
remainder  to  preserve  contingent  remainders,  remainder  to  the  use  of  two  or  more 
trustees  to  be  named,  their  executors,  &c.,  for  600  years,  upon  trust,  in  aid  of  a  term 
of  500  years  thereinbeforo  agreed  to  be  limited  in  other  estates  devised  by  the  will 
of  Sir  Richard  Ellys  in  favor  of  George  Ht^mrt^  for  raising  £10,000  for  the  yoimger 
children  of  George  Hobart  and  Albinia  Bertie,  remainder  to  the  use  of  the  second, 
third,  and  every  the  son  of  George  Hobart  on  the  body  of  the  said  [188]  AiWnw 
Bertie  lawfully  to  be  begotten  (other  than  such  son  as  should  be  heir  male  of  the 
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body  of  George  Bobari  for  the  time  being)  in  tail  male,  with  divers  remainders,  and 
the  ultimate  remainder  to  the  use  of  Lord  Robert  Bertie  and  his  heirs. 

The  master  also  found  that  no  settlement  was  made  of  the  estates  devised  by 

Sir  Cecil  Wray,  during  the  lives  of  Lord  Vere  Bertie  and  Ann  Lady  Bertie,  but 
that  after  her  death  (she  having  survived  her  husband)  in  1778,  by  indentures 
of  lease  and  release,  hearing  date  the  23rd  and  24:th  days  of  April  1779,  and  made 
between  George  Hobart  and  Albvnia  his  wife  of  the  first  part,  Elborough  Woodcock 
of  the  second  part,  Thomas  Barnard  of  the  third  part.  Lord  Robert  Bertie  and 
Edtcard  Woodcock  of  the  fourth  part,  and  Henry  Hooart  of  the  fifth  part,  and  by 
a  recovery  suffered  in  pursuance  thereof,  the  estates  devised  by  the  will  of  Sir  Cecil 
Wray,  were  settled  to  the  use  of  George  Hobart  for  life,  remainder  to  the  use  of  Lord 
Robert  Bertie  and  Edtcard  Woodcock,  to  preserve  contingent  remainders,  remainder 
to  the  use  of  Albvnia  the  wife  of  George  UiAart,  for  lue,  with  the  like  limitation 
to  the  game  trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use 
of  Henry  Hobart  and  Elborough  Woodcock,  their  executors,  &c.,  for  600  years,  as 
auxiliary  to,  and  for  raising  such  sum  or  sums  as  they  should  think  proper  towards 
payment  of  the  said  sum  of  £10,000  intended  to  be  provided  by  the  trusts  of  the 
term  of  500  years,  limited  in  the  estates  of  Sir  Cecil  Wray,  by  the  articles  of  the 
14:th  of  May  1757,  for  the  portions  of  the  younger  children  of  George  Hobart  and 
Albvnia  his  wife,  remainder  to  the  use  of  the  second,  third,  and  every  other  the 
son  of  George  Hobart,  on  the  body  of  AWinia  his  wife  begotten  (except  such  as 
should  be  heir  male  of  the  body  of  George  Hobart  for  the  time  win^,  with  [189]  divers 
remainders  over ;  the  uses  and  trusts  so  limited  and  declared  being  conformable 
to  the  covenants  in  the  indenture  of  the  14th  of  May  1757,  except  as  to  the  interests 
directed  in  favor  of  Lord  Vere  Bertie  and  Ann  Ladv  Bertie,  and  her  issue  male ; 
Lord  Vere  Bertie  and  Lady  Ann  being  then  dead  without  issue  male. 

The  master  also  found  that  Lord  Vere  Bertie  had,  with  the  fortune  of  his  wife. 
Lady  Ann,  purchased  other  estates  in  Branston,  which  were  known  by  the  descrip- 
tion of  the  purchased  or  partition  estates,  to  which  during  his  life  it  was  conceived 
that  he  had,  under  the  purchase,  become  entitled  for  an  absolute  and  disposable 
interest ;  and  that  by  the  indenture  of  the  14th  of  May  1757,  the  same  had  been 
demised  by  him  to  Jolm  then  Earl  of  Buckinghamshire,  and  Robert  Weston  for 
400  years,  for  securing  additional  portions  to  the  younger  children  of  George  Hobart 
and  Albinia,  to  the  amount  of  £7000,  but  that  upon  the  death  of  Lord  Vere  Bertie, 
it  was  discovered  that  the  purchased  estates  or  the  beneficial  interest  therein,  accord- 
ing to  the  purport  of  a  bond  or  aj^emenl^  which  had  been  entered  into  by  him 
upon  his  marriage  with  Ann  Lady  Bertie,  respecting  the  investment  of  her  fortune 
in  land,  would  upon  her  death  become  vested  in  her  two  daughters  Albinia  Hobart 
and  Ann  Louisa,  as  tenants  in  common  in  tail  general ;  and  accordingly  upon  the 
decease  of  Ann  Lady  Bertie,  by  indentures  of  lease  and  release,  bearing  date  the 
Slat  of  May,  and  Ist  of  June  1780,  the  release  being  made  between  George  Hobart 
and  Albinia  his  wife  of  the  first  part,  Augustine  Greenland  of  the  second  part, 
Elborough  Woodcock  of  the  third  part,  John  Earl  of  Buckingliamshire  and  Robert 
Weston  of  the  fourth  part,  and  Brovmlow  Duke  of  Ancaster  and  Kesteven  of  the 
fifth  part,  and  a  recovery  in  pursuance  thereof,  the  imdivided  moiety  of  Alhinia 
Hobart,  in  the  purchased  [190]  estates,  was  settled  to  the  use  of  J ohn  Earl  of  Bucking- 
hamshire and  Robert  Weston,  their  executors,  &c..  for  600  years,  upon  the  same 
trusts  for  raising  £7000  for  the  additional  portions  of  the  younger  children  of  George 
Hobart  «id  A26uita  his  wife,  as  were  declared  by  the  indenture  of  the  l4th  of  May 
1757,  with  respect  to  the  term  of  400  years  ;  and  it  was  agreed  that  the  term  of 
600  years  shoiild  not  affect  the  term  of  400  years,  but  should  be  considered  to  be 
only  in  aid  thereof,  and  subject  to  the  term,  the  moiety  was  limited  to  the  use  of  the 
Duke  of  Ancaster  and  Lord  Robert  Bertie  (the  executors  of  Lord  Vere  Bertie),  their 
executors,  &c.,  for  1000  years,  upon  trust  by  mortgage  or  sale  to  raise  £4200,  and 
£4000,  due  from  George  Hobart  to  tlie  estate  of  I^rd  Vere  Bertie  imd  Ann  Lady 
Bertie,  and  subject  thereto,  to  the  use  of  Elborough  Woodcock,  in  trust  for  George 
Hobart  and  his  heirs. 

The  master  farther  found  that  in  1781  a  partition  of  the  purchased  estates  was 
effected  b^  certain  ind^tures  bearing  date  the  13th  and  14th  of  September  1781, 
and  certain  fines  levied  in  pursufmoe  thereof,  and  Albinia  Hcbart's  divided  moiety 
thereof  was  settled  to  the  uses  declared  of  her  undivided  moiety,  by  the  indenture 
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of  the  Ist  of  June  1780  ;  that  George  Hobart  and  Alhinia  his  vife  had  issue,  Geor^ 
Vers  H^rt  their  second  son,  who  by  firtue  of  the  indenture  of  the  14th  of  May  1757, 
and  the  settlement  in  pursuance  thereof  by  the  indentures  of  the  23d  and  24th  dan 
of  April  1779,  and  the  recovery  then  suffered,  became  entitled  to  the  estates  derinil 
by  the  will  of  Sir  Cecil  Wray  (called  the  Wray  estates),  as  tenant  in  tail  in  reminder 
expectant  upon  the  several  deceases  of  George  Hobart  and  A  Ibinia  his  wife  ;  that  by 
virtue  of  an  indenture  of  bargain  and  sale  duly  enrolled,  bearing  date  the  ISthof  J^niu 
1787,  and  made  between  George  Hobart  and  AlbinioTlQ'i]  his  wife  of  the  first  part. 
George  Vere  Hobart  of  the  second  part,  Elborough  Woodcock  of  the  third  part,  and 
Thomas  Woodcock  of  the  fourth  part,  and  of  a  recovery  in  pursuance  thereof,  the 
Wratf  estates  were  settled  to  the  use  of  such  person  or  persons  and  for  such  estate 
as  George  Hobart  and  AUiinia  his  wife,  and  George  Vere  Hobart,  should,  by  any  deed 
executed  in  the  presence  of  two  witnesses  and  enrolled  in  Chancery,  appoint,  and 
in  default,  to  the  use  of  such  person,  &c.,  as  the  estates  then  stood  conveyed  by  the 
indenture  of  the  2ith  of  April  1779  ;  that  by  an  indenture  of  ap|KHntnient  beainig 
date  the  9th  of  February  1790,  made  between  George  Hobart  and  Albinia  his  wife, 
and  George  Vere  Hobart  of  the  one  part,  and  Elborough  Woodcock  of  the  other  part, 
duly  executed  by  them  in  the  presence  of  two  witnesses,  but  not  enrolled  in  Chancery, 
the  Wray  estates  were  appointed  to  the  use  of  Elborough  Woodcock  his  heirs  and 
assigns,  upon  such  trusts  as  George  Hobart  and  Albinia  his  wife,  and  George  Yen 
Hobart,  should  by  any  deeds  executed  in  the  presence  of  two  witnesses  appoint : 
that  by  indentures  of  lease  and  release  and  appointment,  bearing  date  the  9th  uid 
10th  days  of  February  1790.  the  release  and  appointment  being  made  between  Georgi 
H<^art  and  Albvnia  his  wife,  and  Elborough  Woodcock  of  the  first  part.  George  Vm 
Hobart  of  the  second  part,  Charles  Stuart  and  Ann  Louisa  his  wife,  and  /oAn  Ear)  of 
Bute  and  Thomas  Coutts  (trustees  named  in  the  marriage  settlement  of  Stuart 
and  his  wife),  of  the  third  part,  Broionlow  Duke  of  Ancaster  of  the  fourth  part. 
William  Birch  and  Elborough  Woodcock  of  the  fifth  part,  and  C.  G.  Hudson  <m  the 
sixth  part,  reciting  that  the  indenture  of  the  9th  of  February  had  been  enrolled  in 
Chancery,  and  that  in  1786,  George  Ht^arty  together  with  Robert  Hobart  his  eldest 
son,  executed  mortgages  of  certain  manors,  &c.,  formerly  the  estate  of  Sir  Ri£hard 
Kllys,  for  securing  [192]  several  sums,  amounting  in  the  whole  to  £50,000,  the 
manors,  &c.,  being  also  subject  to  an  annuity  of  £500,  gruited  by  George  Hobart 
and  Albinia  his  wife,  during  their  lives  and  the  life  of  the  survivor,  and  that  at  the 
time  of  making  the  mortgages,,  it  was  intended  to  re-purchase  the  annuity,  and 
£3500,  part  of  £50,000,  were  deposited  in  the  hands  of  Birch  for  that  purpose : 
and  in  the  mean  time  to  indemnify  the  mortgagees  and  Albinia  Hobari,  in  case 
she  should  happen  to  survive  her  husband,  against  the  annuity,  and  subjeMit  to  such 
indemnity  in  trust  for  George  Hobart  his  executors,  &c. ;  and  farther  reciting  that 
it  having  been  found  impracticable  to  repurchase  the  annuity,  the  £3500  had  beeo 
laid  out  in  India  bonds,  and  that  George  Hobart  being  desirous  of  paying  off  £4200. 
part  of  the  £8200,  due  to  the  Duke  of  Ancaster„  as  surviving  executor  of  Lord  Vere 
Bertie  and  Ann  Lady  Bertie,  and  to  borrow  £300,  Birch  had  agreed  to  advance  the 
£3500,  and  C.  G.  Hudson  had  agreed  to  advance  £1000,  to  make  up  the  £4500; 
and  that  George  Vere  Hobart  had  agreed  to  join  with  George  Hobart  and  Albinia 
his  wife,  in  appointing  the  Wray  estates  comprised  in  the  indentures  of  13th  June 
1787,  and  9th  February  1790,  as  a  farther  security  for  the  £4500,  upon  condition 
that  the  equity  of  redemption  of  the  premises  thereinafter  granted,  should  be  limited 
to  George  Vere  Hobart  in  fee,  subject  to  the  estate  for  life  of  George  Hobart ;  the 
several  parts  of  the  estates  purchased  by  Lord  Vere  Bertie,  and  allotted  in  sevenltT 
to  George  Hobart  and  Atbinia  his  wife,  were  released  and  assured  to  the  use  of 
William  Birch  and  Elborough  Woodcock,  their  heirs  and  assigns,  subject  to  the 
terms  of  400  years  and  600  years,  and  to  the  sum  of  £7000,  to  be  raised  under  the 
trusts  of  those  terms,  and  subject  to  the  term  of  1000  years,  and  to  the  sum  of  £4000 
remainingtobe  raised  underthe  trusts  of  that  term,  and  subject  to  a  proviso  [193]  th»i 
upon  payment  by  George  Hobart  and  George  Vere  Hobart  or  either  of  them,  or  the 
the  heirs  or  assigns  of  George  Vere  Hobart,  to  Birch  and  Elborough  Woodcock,  their 
executors,  &e.,  upon  the  trusts  thereinafter  mentioned,  of  the  £3500,  and  to  Hudm 
his  executors,  &c.,  of  £1000,  the  premises  should  be  reconvened  to  George  HobaH 
for  life,  and  aJEter  his  decease  to  the  use  of  George  Vere  Hobart  in  fee ;  and  for  better 
securing  the  repayment  of  the  £3500  and  £1000,  Elborough  Woodcock.  George  HebarU 
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and  Albmia  his  wife,  and  George  Vere  ffob<urt,  conveTed  the  Wray  estates  to  Bireh 
and  Woodcock  in  fee,  subject  to  a  proviBo,  that  on  payment  of  the  £3500  and  £1000, 
the  last-mentioned  premises  should  be  reoonreyed  to  the  use  of  such  person,  &e.,  as 
George  Habart  and  Albi/nia  hia  wife,  and  George  Vere  Eobart  should  by  deed  attested 
by  two  witnesses  appoint,  and  in  default  of  appointment,  to  the  use  of  George  Hobart 
for  life,  remainder  to  the  use  of  Albinia  Hobart  for  life,  remainder  to  the  use  of 
George  Vere  Hobart  in  fee  ;  and  the  indenture  contained  covenants  by  George  Ht^art 
and  George  Vere  Hobart,  for  payment  of  the  £3500  and  £1000. 

The  Master  farther  found,  that  by  a  deed-poll,  under  the  hands  and  seals  of  George 
Hobart  and  Albinia  his  wife,  and  Georje  Vere  Hobart,  dated  the  5th  of  January  1791, 
and  attested  by  two  witnesses,  reciting  that  the  Wray  estates,  subject  to  the  payment 
of  £6000  to  Ann  Louisa  the  wife  of  Charles  Stuart,  and  to  the  last  mortgage,  were 
settled  to  the  uses  declared  in  the  last  indenture^  and  that  Georpe  Hobart  was  about  to 
borrow  £14,463  3  per  cent,  bank  annuities  then  standing  in  the  names  of  John 
Earl  of  Buckinghamshire  and  Robert  Weston  as  trustees,  to  pay  the  interest  to  George 
Hobart  for  his  life,  and  after  his  decease  in  trust  as  to  the  capital,  for  the  younger 
children  of  George  Hobart  1194]  by  Albinia  his  wife,  except  George  Vere  Hobart, 
the  same  having  been  purchased  with  the  £10,000  provided  for  the  portions  of  the 
younger  children  ;  and  the  produce  of  the  bank  annuities,  which  was  computed  at 
£11,560,  was  to  be  applied  in  payment  of  £4250  remaining  due  from  George  Hobart 
to  the  trustees  for  Sir  Charles  Stuart,  and  then  of  £6000  to  Ann  Louisa  Stuart, 
and  the  residue  to  George  Hobart ;  it  was  agreed  between  George  Hobart  and  Albinia 
his  wife,  and  George  Vere  Hobart,  that  the  £11,560,  or  such  sum  as  should  arise  by 
the  sale  of  £14,463  3  per  cent,  bank  annuities,  should  be  secured,  £6000  primarily 
on  the  Wray  estates,  and  collaterally  upon  that  part  of  the  estate  purchased  by 
Lord  Vere  Bertie,  which  had  been  limited  in  severity  to  George  Hobart  and  Albinia 
his  wife,  and  the  remaining  £5560,  primarily  upon  the  purchased,  and  collaterally 
upon  the  Wray  estates.— That  by  another  deed  dated  the  16th  of  August  1791, 
under  the  hands  of  George  Hobart  and  Albinia  his  wife,  and  attested  by  two  witnesses, 
reciting  that  a  security  was  prepared  and  would  be  speedily  executed  to  John  Earl  of 
Buckinghamshire  and  Robert  Weston,  for  the  money  to  arise  from  the  £14,463,  7a. 
stock,  in  which  to  avoid  objections  on  the  part  of  the  trustees,  the  whole  was  secured 
as  well  on  the  purchased  as  on  the  Wray  estates,  it  was  declared,  that  as  between 
the  parties  to  the  deed  and  their  son  George  Vere  Hobart,  the  security  was  to  be 
considered  as  given  conformably  to  the  agreement  for  charging  £6000  primarily  on 
the  Wraj  estates,  and  collaterally  only  on  the  purchased  estates,  and  the  residue 
primarily  on  the  purchased,  and  collaterally  on  the  Wray  estates  ;  that  by  indentures 
of  lease  and  release  and  appointment  bearing  date  the  16th  and  17th  of  August  179], 
the  release  and  appointment  being  made  between  George  Hobart  and  Albinia  his 
wife,  of  the  first  part ;  George  Vere  Hobart  of  the  second  part ;  Charles  Stuart 
and  Ann  Louisa  hie  [196]  wife,  and  John  Earl  of  Bute  and  Thomas  Coutts  of  the 
third  part ;  Brownlow  Duke  of  Ancaster  and  Kesteven  of  the  fourth  part ;  W.  Birch 
and  Blborough  Woodcock  of  the  5th  part;  C.  G.  Hudson  of  the  sixth  part;  John 
Earl  of  Buckinghamshire  and  R.  Weston  of  the  seventh  part ;  and  Conrade  CouUhurst 
of  the  eighth  part;  in  consideration  of  £4000,  part  of  £12,710  (the  value  of  the 
£14,463,  7s.  stock),  paid  to  the  Duke  of  Ancaster,  in  satisfaction  of  that  sum  remain- 
ing due  to  him  under  the  trusts  of  the  term  of  1000  years,  and  in  connderation  of 
£6000,  other  part  of  the  £12,710,  to  John  Earl  of  Bute  and  Thomas  Coutts  paid  in 
satisfaction  of  the  £6000  provided  by  the  will  of  Sir  CeeU  Wray  for  the  portion  of 
Ann  Louisa  Stuart,  as  the  only  younger  child  of  Ann  Ladj'  Bertie,  and  all  interest 
thereon,  and  in  consideration  of  the  remaining  £2710  paid  to  George  Hobart  and 
George  Vere  Hobart ;  George  Hobart  and  George  Vere  Hobart  conveyed  to  John 
Karl  of  Buckinghamshire  and  R.  Weston  in  fee,  the  part  of  the  purchased  estates 
allotted  in  severalty  to  George  Hobart  and  Albinia  his  wife,  subject  to  the  terms  of 
400  years  and  600  years,  to  the  £7000  to  be  raised  under  the  trusts  thereof,  and 
also  subject  to  a  proviso,  upon  payment  of  the  £12,710  and  interest,  for  reconvey- 
ance to  George  Hobart  for  life,  remainder  to  George  Vere  Hobart  in  fee,  subject  to  the 
tjimg  of  400  years  and  600  years,  and  the  sum  of  £7000  :  and  for  farther  securing 
*6  "payment  of  the  £12,710,  George  Hobart  and  Albinia  his  wife,  and  George  Vere 
ffooorf,  appointed  to  the  Earl  of  Buckinghamshire  and  R.  Weston,  in  fee,  all  the 
Viray  estates,  subject  to  a  proviso,  upon  repayment,  for  reconveyance  to  such  persona 
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as  George  Hobart  and  Albinia  his  wife,  and  George  Vere  Sobart,  by  any  deeds  attested 
by  two  witneeses,  Bhould  appoint,  and  for  want  of  appointment  to  George  Hobart 
for  life,  remainder  to  Af&inta^o&orHor  life,  remainder  to  the  use  of  GeorgeW^^Vm 
Hobart  in  fee ;  and  the  indenture  contained  coTenants  by  George  Hobart  and  George 
Vere  Hobart  for  payment  of  the  £12,710. 

The  Master  then  found  that  George  Vere  Hobeerl  being  thus  entitled  in  fee  umiik 
to  the  equity  of  redemption  of  the  purchased  estates,  subject  to  the  life  estate  tA  nil 
father  George,  and  also  believing  himself  to  be  in  like  manner  entitled  in  fee  simple 
to  the  equity  of  redemption  of  the  Wray  estates,  subject  to  the  life  estates  of  his 
father  and  mother,  by  his  will  dated  the  12th  of  June  1802,  devised  his  reversionary 
interest  in  the  Branston  estate  to  his  wife  Janet  Af^Leod  Hobart  for  her  life,  if  she 
should  so  long  continue  unmarried,  remainder  to  Robert  Earl  of  Buckinghamehirt, 
then  Robert  Lord  Hobart  and  John  Sullivan  in  fee,  on  trust  to  sell  (with  an  option 
of  purchasing  to  his  eldest  son  living  at  the  death  of  bis  wife),  and  stand  possessed 
of  the  pUTctiMe-money  upon  trust  for  all  his  children  living  at  his  death,  except  an 
eldest  or  only  son,  equally,  with  benefit  of  survirorship  in  the  event  of  the  death  <i 
any  sons  under  21,  or  any  daughters  under  that  age  and  unmarried  ;  that  George 
Vere  Hobart  soon  afterwards  died,  leaving  his  wife  (who  shortly  died)  and  George 
Robert  Hobart  his  eldest  son  and  heir,  and  five  younger  children. 

The  Master  farther  found  that  George  late  Earl  ol  Buckinghamshire  having  died, 
leaving  Albinia  Countess  Dowager  of  Buckinghamshire,  and  George  Robert  Hobari 
having  attained  21,  and  having  declined  to  purchase,  Robert  Earl  of  Buckinghatur 
shire  and  J ohn  Sullivan  contracted  to  sell  the  estates ;  and  on  investigating  the  title 
of  the  testator  George  Vere  Hobart,  it  being  discovered  that  the  indenture  of  appoint- 
ment of  the  9th  of  February  1790,  had  not  been  enrolled  in  the  Court  of  [197]  Chaucerjr, 
the  present  suit  was  instituted  in  order  to  have  that  e£[ect  supplied ;  that  in  the 
mean  time  it  was  agreed  between  Robert  Earl  of  Buckinghamshire  and  John  Sullivan, 
and  George  Robert  Hobart^  upon  whom,  in  case  of  failure  of  the  appointment  of  the 
9th  of  February  1790,  the  remainder  in  tail  in  the  Wray  estates,  alter  the  life  estate 
of  Albinia  Countess  Dowager  of  Buckinghamshiret  descended,  that  George  Robert 
Hobart  should  concur  with  them  and  the  Countess  Albinia  in  making  a  good  tiUc 
to  the  purchasers,  without  prejudice  to  his  rights  as  to  the  purchase-money  of  the 
Wray  estates,  in  case  the  defect  of  enrolment  should  not  be  supplied ;  and  accordingly 
by  an  indenture  of  the  19th  of  November  1810,  and  certain  recoveries  suffered  in 
pursuance  thereof,  the  Wray  estates  were  settled  to  the  use  of  such  persons  as  the 
Countess  Albinia  and  George  Robert  Hobart  should  by  deed  appoint,  and  in  default 
of  appointment  to  the  use  of  the  Countess  for  life,  by  way  ot  restoration  and  con- 
firmation of  her  estate  for  life  therein,  remainder  to  the  use  of  George  Robert  Hobart 
in  fee ;  and  the  Countess  and  George  Rchert  Hobart  had  concurred  in  executing 
the  contracts  for  the  sale  of  the  Wray  estates,  and  Robert  Earl  of  Buckinghamshire 
and  John  Sullivan  had  executed  the  contracts  for  the  sale  of  the  purchased  estates, 
and  out  of  the  purchase-money  had  paid  the  £12,710  to  the  executor  of  the  late 
John  Earl  of  Buckinghamshire,  the  surviving  trustee,  and  the  sums  of  £3500  and 
£1000  to  the  parties  entitled,  and  having  kept  separate  accounts  of  the  application 
of  the  purchase-monies,  had  charged  the  Wray  estates  with  £6000,  part  of  the 


The  Master  also  found  that  the  £12,710  arose  from  an  investment  in  stock  of 
the  £10,000  raised  out  of  the  estates  of  Sir  R.  Ellys,  and  received  by  John  'Eat\  of 
Buckinghamshire  and  Robert  Weston  as  trustees  for  the  [198]  younger  children  of 
George  Hobart  and  Albinia  his  wife ;  and  that  the  sum  of  £6000  was  paid  out 
the  £12,710  in  satisfaction  and  discharge  of  the  £6000  provided  by  the  will  of  Sir 
Cecil  Wray,  and  a  receipt  for  the  same  was  endorsed  on  the  release  of  the  17th  of 
Augtat  1791,  but  he  did  not  find  that  the  same  or  an v  of  the  securities  for  the  same 
were  then  any  otherwise  released,  or  that  the  said  charge  on  the  Wray  estates,  ot 
the  securities  for  the  same,  were  extinguished,  released,  assigned,  or  otherwise  dealt 
with,  except  as  aforesaid,  and  except  that  after  the  contracts  of  sale,  the  term  of 
500  years  was  assigned,  and  that  the  Countess  Albinia,  after  the  decease  of  George 
last  Earl  of  Buckinghamshire,  paid  the  interest  of  the  £12,710  as  tenant  for  life  in 
possession  of  the  Wray  estates  ;  and  by  an  indenture  dated  the  16th  of  January  1811, 
the  trustee  of  the  term  of  500  years  assigned  it,  subject  to  the  mortgages  of  the  9tb 
and  10th  of  February  1790,  and  Itith  and  17th  of  August  1791,  in  trust  for  the 
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Oountess  Albinia,  George  Robert  Hobart,  Robert  Earl  of  Buckinghamshire,  and 
J<An  Sullivan,  their  heira,  &c.,  in  trust  to  attend  the  inheritance. 

The  Plainti&  insisted  that  the  £6000  having  been  originally  charged  on  the 
Wroy  estates,  they  ought  still  to  be  considered  as  charged  therewith,  saving  the 
effect  of  the  sale  and  conveyance  to  the  purchasers,  and  that  sum  ought  to  be  paid 
out  of  the  money  arising  from  the  sale  of  the  Wray  estates  in  exoneration  of  the 
purchased  estates. 

The  cause  now  came  on  for  further  directions. 

Mt.  Bell,  and  Mr.  Wetherel,  for  the  Plaintifis,  cited  Jones  v.  Morgan  (1  Bro. 
C.  C.  206). 

[199]  Sir  Samuel  Romilly,  and  Mr.  Benyon,  for  the  Defendants.  All  the  parties 
intended  to  extinguish  the  charge,  and  it  is  in  fact  extinguished.  The  transaction 
was  certainly  founded  in  mistake ;  George  Vere  Hobart  acted  on  the  erroneous  sup- 
position that  he  was  tenant  in  fee,  and  had  he  known  bis  title  as  tenant  in  tail, 
would  probably  have  taken  care  to  maintain  the  charge. — But  the  question  is, 
VPliether  on  such  conjectural  reasoning,  the  Court  can  interfere  to  do  that  which 
the  parties  omitted  ) 

The  reply  was  stopped  by — 

The  Lord  Chancellor  [Eldon].  On  the  hearing  of  this  cause  it  appeared  to  me 
impossible  to  determine  whether  those  who  represent  the  persona  by  whom  the 
£6000  were  paid  were  entitled  to  maintain  that  that  sum  should  in  equity  be  a 
charge  on  the  Wray  estates,  without  knowing  accurately  how  the  securities  have 
been  dealt  with,  and  every  particular  of  the  transactions.  The  case  now  comes 
before  the  Court  from  the  Master,  on  a  long  and  complicated  detail  of  facts,  the  efiect 
of  which,  however,  may  be  stated  in  few  words. 

The  question  does  not  depend  much  on  the  doctrine  relative  to  tenants  for  life 
or  in  tail  paying  off  incumbrances.  The  rules  of  the  Court  in  those  cases  are  well 
understood.  If  a  tenant  for  life  pays  off  a  chaise  on  the  estate,  prima  facie  he  is 
entitled  to  that  charge  for  his  own  benefit,  with  the  qualification  of  naving  no 
interest  during  his  lif e  ;  if  a  tenant  in  tail,  or  in  fee  simple,  pays  off  a  charge,  that 
payment  is  prima  facie  presumed  to  be  made  in  favor  of  the  estate ;  but  the  pre- 
sumption may  be  rebutted  by  evidence  as  by  call-[200]-iiig  for  an  assignment,  or  by 
a  declaration.  In  The  Countess  of  Shrewsbury  v.  The  Earl  of  Shrewsbury  (3  Bro. 
C.  C.  120  }  1  Ves.  Jun.  227)  it  was  held  that  if  a  tenant  in  tail  without  power  of 
suffering  a  recovery,  who  was  considered  in  this  Court  as  a  tenant  for  life,  paid  off 
a  charge,  his  dealing  did  not  raise  the  presumption  which  results  from  payment  by 
a  tenant  of  the  inheritance.  (See  Ware  v.  Pdhill,  11  Ves.  257.  Redington  v, 
Bedington,  1  Ball  d;  Beat.  131.) 

In  this  case,  the  original  settlement  charged  on  the  Wray  estates,  which  the 
Countess  Albvnia  became  entitled  to,  a  sum  of  £6000,  secured  by  a  term  of  500 
years.  In  the  course  of  dealing  with  these  estates,  a  recovery  was  suffered  by 
Albinia  and  her  husband,  and  the  estates  were  limited  to  certain  uses  to  be  declarra 
by  a  deed  enrolled  in  Chancery  in  execution  of  a  power,  and  in  default  of  appoint- 
ment, to  the  old  uses  ;  the  execution  of  the  power  being  defective,  in  consequence 
of  an  omission  to  enrol  the  deed,  the  estates  remained  in  Albinia,  and  eventually 
came  to  her  second  son  as  tenant  in  tail.  Under  the  effect  of  this  imperfect  execution 
of  the  power,  all  parties  conceived  him  to  be  tenant  in  fee,  and  there  was  a  scheme 
for  paying  off  the  £6000  and  other  sums,  by  borrowing  an  amount  of  stock  which 
produced  £12,710  ;  and  it  being  supposed  that  George  Vere  Hobart  was  tenant  in 
lee  of  the  estate  of  which  he  was  only  tenant  in  tail,  a  mortgage  was  made  of  this 
estate  and  of  some  other  estates,  of  which  he  was  tenant  in  fee,  for  £12,710,  and 
of  that  sum  £6000  were  applied  in  payment  of  the  portion  charged,  and  a  receipt 
was  given ;  but  the  term  remained  in  no  -wa-y  dealt  with,  and  nas  not  yet  been 
assigned  to  any  one.    The  sales  are  without  prejudice  to  the  question. 

[201]  If  we  are  to  advert  to  cases  on  tne  intention  of  tenants  in  tail  paying 
off  charges,  the  answer  to  applying  that  doctrine  to  this  case  is,  that  the  party  never 
conceived  himself  to  be  tenant  in  tail ;  believing  that  he  was  tenant  in  fee,  his  mean- 
ing unquestionably  was  to  pay  off  this  sum  of  £6000,  and  so  that  it  should  no  longer 
be  a  charge  on  the  estate,  but  at  the  Same  time,  by  virtue  of  his  interest  as  tenant 
in  fee,  to  create  a  charge  on  the  other  estates  for  £12,710,  part  of  vhich  had  been 
applied  in  payment  of  the  £6000. 
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George  Vere  Hohart  died  in  ignorance  that  the  mortgagees  had  a  bad  title,  and 
with  a  conviction  that  the  estates  were  discharged  of  the  £6000  ;  at  least  I  think 
that  it  must  be  so  taken :  it  now  appears  that  the  title  of  the  mortgagees  was  bad. 
Suppose  that  the  question  had  arisen  with  them.  They  dealt  for  a  security  for 
£12,710,  not  taking  an  assignment  of  the  term,  but  omitting  to  take  it  on  the  ground 
that  that  term  would  be  attendant  on  the  inheritance  in  fee ;  it  could  not  be  m 
attendant  on  the  fee  in  them,  because  they  had  not  the  fee  ;  but  that  term  bein^ 
attendant  on  the  estate  tail  which,  was  in  their  mort^agOTi  and  not  barred  recoreiy, 
and  it  being  the  intent  that  the  term  should  be  attendant  on  the  inhentsnce,  ai^ 
that  the  inheritance  should  be  in  them,  it  could  not  have  been  maintained  ia  % 
court  of  equity  that  they  should  not  hare  the  benefit  of  the  term,  because  it  conU 
not  be  actually  attendant  on  the  inheritance  in  them ;  as  purchasers  they  would 
have  a  right  to  say  otherwise. 

If  George  Vere  Hobart  had  paid  off  the  mortgage  in  his  life-time,  and  taken  an 
assignment,  he  would  then  have  stood  in  the  same  situation  as  the  mortgagees, 
and  would  have  been  entitled  to  object  to  bis  issue  in  tail  that  they  should  not  have 
the  benefit  of  this  sum,  unless  [202]  they  allowed  the  term  to  attend  the  inheritance. 
His  assets  paid  the  charge. 

It  appears  to  me  that  this  case  is  not  one  in  which  the  intention  of  the  parties 
must  be  taken  to  have  been  to  maintain  the  charge,  but  to  destroy  it ;  but  it  must 
finally  be  determined,  that  if  the  whole  of  the  estate  cannot  be  enjoyed  according 
to  the  whole  of  the  intention,  the  term,  which  has  never  yet  been  assigned,  shall  be 
considered  as  subsisting  to  secure  the  £6000.  I  am  of  opmion  that  the  parties  are 
entitled  to  have  the  term  so  considered. 

"  His  Lordship  doth  declare  that  the  Plaintiff  Bt^eri  Earl  of  Buckinghamshire, 
deceased,  and  John  Sullivan,  as  devisees  in  trust  under  the  will  of  George  Vere 
Hobart,  are  entitled  to  have  the  £6000,  remainder  of  the  mortgage  for  £12,710  in 
the  pleadings  mentioned,  and  interest,  raised  out  of  the  Wray  estates;  and  it  is 
ordered,  that  it  be  referred  to  the  said  Master  to  take  an  account  of  what  is  due  to  the 
trustees  for  principal  and  interest  in  respect  of  the  said  £6000  ;  and  it  appearing 
by  the  said  Master's  report,  bearing  date  the  1st  day  of  June  1815,  that  the  Wray 
estates  have  been  sold,  and  the  money  arising  therefrom  has  been  ^id  to  the  Plaintiff 
Bc^rt  Earl  of  Buckinghamshire,  since  deceased,  and  John  Sullivan,  it  is  ordered, 
that  what  the  Master  shall  find  due  in  respect  of  the  said  £6000  and  interest,  be 
paid  to  such  of  the  Plaintiffs  as  are  the  younger  children  of  the  said  George  Vere 
Hobart ;  and  for  the  better  taking  the  accounts,  &c.  And  his  Lordship  doth  not 
think  fit  to  give  costs  on  either  side."   Eeg.  Lib.  A.  1817,  fol.  2221.(1) 

(1)  Earl  of  Einnoul  v.  Money.   Hearing,  Michaelmas  Term  30  G.  2.  Rehearing. 

ISth  and  21st  March  1767. 

A  woman,  being  entitled  to  some  estates  in  possession,  and  to  others  in  reversion  on 
the  decease  of  her  mother,  settled  them  previous  to  her  marriage,  to  trustees  for 
99  years  to  secure  pin-money,  remainder  to  herself  and  her  intended  husband 
for  their  joint  lives ;  and  in  case  she  should  survive,  remainder  to  her  for  life ; 
with  remainder  as  to  the  estates  in  reversion,  to  the  first  and  other  sons  of  tbe 
marriage  in  tail  male,  remainder  to  such  uses  as  she,  notwithstanding  coverture, 
should  appoint,  and  in  default  of  appointment,  remainder  to  her  in  fee ;  with 
remainder,  as  to  the  estates  in  possession,  after  her  death,  to  such  persons  as  she 
should  appoint,  with  like  remainder  in  default  of  appointment ;  and  by  the 
marriage  articles  it  was  agreed,  that  if  the  husband  would  have  been  entitled  to  be 
tenant  by  the  curtesy,  in  case  of  no  settlement,  he  should  enjoy  the  lands  as  if  no 
settlement  had  been  made.  The  husband  became  entitled  to  be  tenant  by  the 
curtesy ;  after  the  marriage,  a  sum  of  £2500  for  paying  debts  of  the  wife  due 
prior  to  the  marriage,  was  raised  by  mortgage  of  the  estates,  the  husband  joining 
and  covenanting  for  payment  of  the  mortgage  money ;  and  a  further  sum  of 
£4500  was  raised  on  a  like  security  ;  and  afterwards  a  sum  of  £1000  for  paying 
interest  on  the  former  gums  :  the  wife  died  without  issue  surriTing  her,  having  b; 
her  will  devised  the  estates  to  her  huslnnd  for  life,  with  a  limitation  of  them  uter 
his  decease,  "  subject  to  such  incumbrances  as  they  were  then  subject  to  *  :  on  < 
bill  by  the  husband,  an  inquiry  was  directed  into  the  application  of  the  money 
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raieed.  and  the  hueband  was  held  dificharged  from  so  much  as  was  applied  to  the 
wife's  use,  except  that  as  tenant  for  life  he  ought  to  keep  down  the  interest; 
but  the  will  of  the  wife  was  construed  not  to  charge  the  estates  with  the  whole 
sura,  in  exoneration  of  the  husband. 

In  1740,  Constantia  Earnle  was  seized  in  fee  of  freehold  estates  in  Wilts  and 
Hereford,  worth  about  £800  ■per  annum,  in  possession,  and  of  other  estates  in  rever- 
sion (expectant  on  tlie  death  of  her  mother  ConstaitUia  Earnle,  who  survived  her), 
of  about  £1200  a-year  ;  subject  to  and  chargeable  with  sundry  debts  and  legacies 
of  her  father.  12th  June  1741,  Miss  BarnU,  in  prospect  of  a  marrisfe  wi^  the 
Earl  of  Kinnoul,  then  Lord  Duplin,  covenanted  and  agreed  to  settle  all  her  estates 
both  in  possession  and  reversion,  to  the  use  of  trustees  for  99  years,  for  securing 
£200  a-year  pin-money,  remainder  to  Lord  and  Lady  Duplin  for  their  joint  lives  ; 
and  in  case  tne  lady  survived,  then  to  her  for  life  ;  remainder,  as  to  the  estates  in 
reversion,  to  trustees  for  500  years,  which  never  took  effect ;  remainder  to  the 
first  and  other  sons  of  Lord  and  Lady  Duplin,  in  tail  male,  remainder  to  such  uses, 
and  subject  to  such  charges  as  Lady  Duplin  should,  notwithstanding  her  coverture, 
by  any  deed  direct  or  appoint,  and  for  want  thereof,  remainder  to  Lady  Duplin, 
her  heirs  and  assk^s  ;  and  as  to  the  lands  in  possession,  after  Lady  Duplin's  death, 
to  the  use  of  such  person  or  persons,  and  subject  to  such  charges,  as  she  should 
appoint ;  with  the  like  remainder  in  fee  to  her  own  heirs  in  default  of  appointment, 
^d  it  was  by  the  marriage  articles  agreed,  that  in  case  Lord  Duplin  should  be  or 
would  have  been  entitled  to  be  tenant  by  the  curtesy  of  all,  or  any  part  of  the  estates, 
in  case  of  no  settlement,  then  that  he  should  enjoy  such  lands  for  his  life,  as  if  no 
articles  or  settlement  had  been  made,  and  that  the  estates  should  after  his  death 
follow  the  uses  limited  as  above. 

The  marriage  was  had,  and  Lord  Duplin  earned  his  curtesy  estate  ;  but  the  child 
died  very  young.  Lady  Duplin  having,  previous  to  her  marriage,  treated  about  the 
loan  of  £2500  to  pay  her  father's  debts,  and  some  of  her  own,  completed  the  mortgage 
in  July  1741  (soon  after  the  marriage),  wherein  Lord  Duplin  joined,  and  covenanted 
to  pay  the  mortgage  money,  which  was  secured  on  the  estates,  both  in  possession 
and  reversion.  In  1746,  they  raised  the  further  sum  of  £4500,  secured  Ukewise  on 
both  estates.  In  1752,  an  arrear  of  the  interest  having  accrued  on  both  sums, 
amounting  to  £1000,  the  mortgagees  assigned,  and  Lord  and  Lady  Duplin  confirmed 
both  estates  to  new  mortgagees,  for  securing  £8000  and  interest. 

20th  June  1753,  Lady  Duplin  made  her  will,  and  charged  her  estates  in  reversion 
with  the  payment  of  certain  debts  of  her  mother,  and  of  sundry  legacies  given  by  her 
own  will,  and  directed  that  they  should  be  a  lien  and  incumbrance  on  those  estates, 
and  bo  raised  and  paid  by  sale  or  mortgage,  as  soon  as  might  be  after  her  mother's 
death  ;  and  she  devised  the  said  estates  in  Wilts  and  Herefordshire,  subjected  by 
her  as  aforesaid,  to  her  husband  Lord  Kinnoul  for  life,  with  power  to  make  leases  ; 
and  after  his  decease  she  devised  the  same  estates,  so  subjected  and  charged  by  her 
as  aforesaid,  together  with  certain  other  estates  in  Wilts  and  Herefordshire,  "  subject 
to  such  incumbrances  as  the  same  are  now  subject  to,"  to  Mr.  Waskboum  and  others, 
for  their  lives,  and  the  surviTor  of  them ;  then  she  devised  all  the  said  estates  which 
were  her  late  father's,  as  well  those  jointured,  as  otherwise,  "  subject  to  such  incum- 
brances as  the  same  are  now  subject  to,''  and  all  her  estates.  &o.,  unto  the  Defendant 
/ ames  Money  and  his  heirs  for  ever. 

Lady  Duplin  died  26th  June  1753,  without  issue,  and  without  revoking  her 
will.  This  bill  was  soon  afterwards  brought  by  Lord  Duplin,  in  order  to  have  the 
estate  sold  to  satisfy  the  incumbrances,  and  that  a  value  might  be  set  on  his  life 
estate,  and  that  he  might  have  a  contribution  from  the  persons  in  remainder  of  the 
reversionary  estates,  for  the  interest  paid  in  Lady  Duplin's  lifetime,  and  since  her 
decease,  and  before  the  death  of  Lady  Duplin's  mother.  The  Defendants  insisted 
that  the  mortgagees  remaining  satisfied  with  the  security,  the  estate  ought  not  to  be 
sold,  and  that  the  sum  of  £8000  being  advanced  during  the  coverture,  ought  to  be 
considered  as  the  debt  of  Lord  Duplin  himself,  and  that  he  ought  to  keep  down  the 
interest  of  the  same. 

At  the  hearing  the  Plaintiff's  counsel  relinquished  the  prayer  of  sale,  and  prayed 
that  Lord  Duplin  might  redeem  the  mortgagees,  and  that  the  Court  should  declare 
the  estate  to  oe  liable  to  the  debt  of  £8000,  the  money  being  advanced  for  the  use 
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of  Lady  Duplin  herself,  and  that  the  Defendant  might  eontiibute  tomids  the 

interest. 

Mr.  Yorke,  Solicitor  General.  The  question  is,  whether  this  is  not  a  debt  to  be 
charged  upon  the  estate,  and  whether  therefore  the  PlaintifE  as  tenant  for  life,  is  not 
intitled  to  redeem  t  and  the  ground  on  which  the  Defendant  must  argue  this,  is 
much  too  large  ;  for  the  Court  has  never  yet  said  that  a  wife  cannot  make  a  gift  to 
her  husband.  This  Court  has  never  yet  broken  in  upon  the  rule  of  law,  that  whete- 
ever  a  feme  covert  levies  a  fine,  and  declares  the  uses  thereof,  she  may  give  a  benefit 
and  interest  in  the  estate  to  her  husband.  Lord  Huntingdon's  case  (2  Vern.  437). 
A  sum  of  money  wag  borrowed  on  Lady  Huntingdon*s  estate  for  my  lord's  me ; 
Lord  Huntingdon  afterwards  took  an  assignment  of  the  mortgage  in  trust  for 
himself,  and  devised  the  same  to  his  second  wife  :  upon  an  appeal  the  lords  decreed 
that  the  mortgage  should  be  assigned  to  the  heirs  of  the  first  Lady  Huntingdon. 
This  appeared  on  the  deed  itself  to  be  borrowed  to  buy  Lord  Huntingdon  a  place. 
So  in  the  case  of  Tate  v.  Austin  (1  P.  W.  264).  But  in  the  present  case,  it  is  a  gift 
from  the  wife  to  the  husband  ;  nothing  appears  on  the  face  of  the  deed  to  shew  the 
moneywas  raised  for  the  benefit  of  the  husband.  In  the  case  of  Bagot  v.  OughUm 
(1  P.  W.  347),  it  appears  there  was  a  covenant  from  the  husband  to  pay  the  mortgage 
money,  yet  his  personal  estate  was  held  not  to  be  liable  to  pay  the  same,  because  it 
was  not  nis  debt.  In  the  present  case,  this  is  the  proper  debt  of  the  wife ;  the  teeaty 
for  the  mortgage  was-  before  the  marriage,  and  the  application  of  the  money  raised 
was  in  discharge  of  debts  of  Lady  i>uc^in's  father ;  and  aU  that  has  been  raised  since  the 
first  mortgage,  has  been  applied  in  discharging  her  debts.  But  in  case  this  would  not 
avail  the  Plaintiff  in  order  to  make  this  to  be  considered  as  Lady  Duplin's  debt,  and 
for  which  the  estate  will  be  liable,  yet  it  plainly  appears  to  be  the  intention  of  Lady 
Duplin,  to  make  her  estate  chargeable  with  tnis  incumbrance  in  the  hands  of  the 
remainder  man,  for  she  devises  it  to  him  subject  to  such  imcumbrsnces,  as  it  m 
then  charged  with. 

Mr.  Barley,  for  the  Plaintifi.  The  questions  are,  1.  Whether  Lord  Duplin  is  to 
be  considered  as  principal  debtor,  and  the  land  only  as  a  collateral  security  1 
2.  Whether  Lord  Duplin  is  a  creditor  for  the  interest  paid  )  As  to  the  first,  this 
case  differs  from  Pocock  v.  Lee  (2  Vem.  604),  for  here  the  money  was  raised  not  for 
the  use  of  the  Plaintiff,  but  to  pay  the  debts  of  Lady  Duplin.  And  though  the 
mortgage  ms  executed  after  the  marri^,  yet  it  was  in  consequence  of  an  agreement 
before ;  and  though  the  Plaintiff  covenanted  to  pay  the  money,  tfaAt  can  be  of 
no  weight,  for  no  person  else  could  covenant ;  and  in  the  case  of  Bagot  v.  Oughton, 
it  was  neld  that  the  land  was  liable,  and  the  covenant  only  a  collateral  security. 
2dly,  Whether  the  Plaintiff  is  entitled  to  a  contribution  out  of  the  estate  in  reversioiL 
towards  payment  of  interest  1  The  estate  in  reversion  as  well  as  that  in  possession, 
was  in  the  contemplation  of  the  parties  at  the  time  of  lending  the  money.  Nothing 
further  was  intended,  only  that  the  estate  in  possession  should  be  the  primary  fund; 
and  when  the  words  of  Lady  Duplin's  will  come  to  be  considered,  there  can  be  littte 
doubt ;  for  when  she  devises  the  remainder  of  her  estate,  she  makes  use  of  the  mo6t 
general  and  comprehensive  words.  No  intent  appears  in  the  wilt  to  throw  the 
burthen  upon  the  estate  in  possession  only  :  and  then  the  inquiry  will  be,  whether 
the  estate  m  reversion  should  not  contribute  to  the  payment  of  the  interest  f  In  the 
case  of  Carter  v.  Bamardiston  (1  P.  W.  505),  one  seised  in  fee  of  the  manors  of  A. 
and  B.,  mortgaged  A.  for  £4000  ;  and  by  will  charged  all  his  real  estate  for  payment 
of  his  debts,  and  devised  A.  to  C.  and  B.  to  D.,  and  died ;  the  devisee  of  A.  shall 
compel  the  devisee  of  B.  to  contribute  to  the  payment  of  the  mort^a^e  on  A- : 
Heveningham  v.  Heveningham  (2  Vem.  355),  where  two  estates  are  subject  to  the 
raising  a  portion  for  a  daughter,  by  a  term  of  100  years,  after  the  decease  of  two 
several  lives,  and  the  life  on  one  estate  falls,  and  J.  S.,  to  whom  the  estate  comes, 
pays  the  portion,  and  afterwards  the  life  on  the  other  estate  falls,  /.  S.  shall  have 
contribution.  So  that  upon  the  reason  of  these  cases,  Lord  Duplin  the  Plaintiff 
ought  to  have  contribution  out  of  the  estate  in  reversion,  now  falling^into  posaesnon 
by  the  decease  of  Lady  Duplin's  mother. 

Lord  Chancellor  Hardtoidee.  Some  parts  of  this  case  are  extremely  clear.  At 
to  the  prayer  of  a  sale,  that  is  certainly  improper  :  the  tenant  for  life  of  an  estate 
subject  to  a  mortgage  is  not  entitled  to  pray  such  relief,  though  the  mortgagee 
himself  might  be,  if  he  thought  it  a  scanty  security  ;  but  the  tenant  for  life  is  booiid 
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to  keep  down  the  interest.  The  clear  equity  is  to  have  a  redemption,  and  stand  in 
the  place  of  the  mortgagee  ;  and  I  think  the  Plaintiff  may  pray  any  thing  consistent 
with  the  nature  of  his  case,  under  the  prayer  of  general  relief. 

I  difier  entirely  from  the  Plaintifi's  counsel,  who  say  it  is  incumbent  on  the 
Oef  endant  to  shew  that  the  money  was  borrowed  for  the  benefit  of  the  husband ;  for 
the  general  rule  is,  that  where  a  husband  borrows  money  on  the  security  of  the  wife's 
estate,  as  the  money  is  under  his  power,  it  is  supposed  to  come  to  his  use;  and  this 
turns  the  proof  on  him  to  shew  the  contrary.  This  Court  prima  facie  considers 
it  as  a  pledge  for  the  husband's  debts ;  and  his  estate  shall  firstbe  applied  to  exonerate 
it,  unless  a  special  case  appears.  A  distinction  is  made,  which  appears  in  the  case 
of  Bagot  v.  Oughion,  where  a  wife  had  joined  with  her  husband  by  way  of  mortgage, 
to  raise  money  on  her  estate,  and  there  was  a  prior  mortgage  on  such  lands,  and  the 
husband  has  joined  in  the  assignment,  and  covenanted  to  pay  the  money,  the  land 
there  shall  be  liable,  and  not  the  husband.  But  though  this  is  the  general  rule,  that 
the  husband  shall  be  liable,  yet  it  is  but  an  equity,  and  therefore  it  may  be  rebutted 
by  another  equity,  which  may  be  set  up  by  parol  proof.  It  has  been  insisted  that 
this  money  was  paid  and  applied  in  discharge  of  Ladjr  Duflin's  debts ;  but  the 
proof  goes  only  to  £2600,  and  therefore  I  think  that  it  will  be  proper  to  send  this  to 
the  Master  to  be  further  inquired  into,  and  let  it  come  back  on  nis  report. 

Mr.  Attorney  General  Sir  B(^rt  Henlev,  insisting  to  have  his  Lordship's  opinion, 
whether  Lady  Duplin's  will  had  not  made  the  estate  liable  to  this  mortgage,  and 
discharged  her  husband  ;  that  point  only  was  directed  to  be  spoken  to.  The  words 
of  the  will  on  which  the  doubt  arose,  were  on  the  devise  of  the  remainder  to  W.  and 
A.  for  life,  remainder  in  fee  to  the  jDefendant  Money,  subject  to  the  incumbrances 
the  estates  are  now  charged  with. 

Lord  Chancellor  Hardwicke  gave  his  opinion  upon  this  part  of  the  case.  If 
Lady  Duplin  has  by  her  will  charged  this  estate  with  this  incumbrance,  then  there 
will  be  no  occasion  to  direct  the  inquiry  before  the  Master  ;  and  though  Lord  Duplin 
did  deserve  all  the  bounty  that  could  be  ^ewn  a  very  affectionate  husutnd,  yet  I  must 
make  such  a  constructioni  as  is  agreeable  to  law.  The  question  is,  whether  Lady 
Duplin,  by  devising  this  estate  to  ner  heirs  at  law,  with  particular  interests,  subject 
to  such  incumbrances  as  they  are  now  charged  with,  has  thrown  the  burthen  of 
these  incumbrances  upon  the  estate  1  And  upon  the  best  consideration  I  can  give 
this  matter,  I  do  not  think  the  words  can  have  that  operation  ;  and  if  I  was  to  be  of 
that  opinion,  I  think  it  would  be  of  very  dangerous  consequence. 

Lady  Duplin  had  two  estates,  one  in  possession,  the  other  in  reversion.  Both 
these  estates  were  subject  to  the  mortgage  :  her  intention  by  her  will  was,  first,  a 
juat  one,  to  pay  her  own  debts  ;  next,  a  generous  one,  to  discharge  such  debts  as  were 
due  from  her  mother,  at  her  own  death,  and  to  give  several  legacies  :  and  these  she 
charges  on  the  estate  in  reversion  :  then  she  devises  the  estate  in  reversion  to  Lord 
Du^in.  for  life,  subject  as  aforesaid;  that  is,  to  her  own  debts,  to  her  mother's  debts, 
and  to  her  legacies ;  and  after  the  decease  of  Lord  Duplin,  she  gave  the  said  estate  to 
W.  for  life,  then  to  the  Defendant  Money  in  fee.  This  was  a  devise  of  the  remainder 
of  the  reversionary  ^tate ;  and  then  she  devises  the  remainder  of  the  estates  in  pos- 
session to  the  same  person,  subject  to  such  incumbrances  as  they  are  then  charged 
with.  The  question  is,  therefore,  whether  these  words  are  such  ae  the  law  would  have 
supplied,  and  therefore  nugatory  ;  or  whether  they  are  intended  to  discharge  Lord 
Duplin  of  what  he  otherwise  would  have  been  liable  to  1  I  think  the  former  is  the 
right  construction.  Can  any  stronger  words  be  made  use  of  by  a  drawer  of  a  will  to 
expressthat  the  incumbrances  should  remain  in  the  same  state,  and  that  noalteration 
was  intended  in  the  nature  of  them  1  And  where  the  real  estate  is  by  will  made 
liable  to  the  debts,  shall  not  an  heir  at  law  or  an  hceres  f  actus  have  the  benefit  of  the 
personal  estate  to  exonerate  the  real  1  Suppose  a  mortgagee  should  take  a  bond  of  a 
third  ^raon,  as  a  further  security,  and  the  mortgagor  was  to  devise  the  land  subject 
to  the  incumbrances,  would  this  discharge  the  bond  1 

But  I  go  further  in  this  case,  and  I  thmk  the  drawer  of  the  w^ill  had  a  view  to  make 
a  difference  between  the  charge  by  will,  and  the  charge  of  the  mortgage.  He  was 
afraid  it  would  have  made  both  the  estates  subject  to  the  same  charge  as  the  estate 
in  possession  was  before  ;  and  the  intention  was  to  make  the  estate  in  reversion 
chargeable,  with  what  was  imposed  by  the  will,  and  also  the  mortgage  incumbrance, 
but  to  subject  the  estate  in  possession  only  to  the  mortgage  :  and  therefore  I  am  of 
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opinion,  that  the  Plaintiff  Lord  Duplin  ib  still  liable  to  this  debt,  snbjeet  tosneh  inqaiiy 
as  is  before  mentioned. 

March  17C7.  The  Master  reported  that  £2500  were  applied  for  Lady  Duplih't 
use,  or  in  payment  of  her  father's  debts,  and  that  the  remainmg  £4500,  except  about 
£234,  were  received  by  Lord  Duplin,  and  applied  to  his  own  use.  Hiough  the  lepoit 
was  not  conflnned,  the  Plaintiff  declined  to  bring  on  the  cause  in  that  manner,  became 
Lord  ffardwicke^s  directions  seemed  to  bear  towards  charging  him  with  part  <rf  tht 
£8000,  and  therefore  the  cause  came  on  by  way  of  rehearing ;  but  Lord  Camden,  C. 
objected  to  the  method,  and  on  saying  he  should  not  think  himself  bound  by  the 
former  decree  if  he  were  of  a  contrary  opinion,  the  parties  consented  that  the  report 
should  be  read  as  if  confirmed,  and  that  the  cause  might  come  onforfurther  directicmf. 

Mr.  Attorney  General  de  Grey  for  the  Plaintiff.  The  dispute  here  is  between  the 
devisees  and  the  heirs  at  law,  whether  these  estates  are  not  to  be  considered  as  estate 
of  the  wife  charged  with  the  husband's  debts,  and  that  consequently  his  assets  ought 
to  exonerate  the  mortgaged  premises  1  The  first  point  is  to  considered  the  incum- 
brance on  the  general  principle,  independent  of  the  will :  2d,  on  the  ooDstuctioii  nf 
the  will,  explanatory  of  the  lady's  intention. 

The  general  rule  is.  that  wherever  the  wife's  estate  is  pledged  for  the  husband's 
debts,  his  covenant  shall  bind  his  own  assets,  he  becomes  the  principal  debtor,  and  the 
wife's  estate  the  security.  The  exceptions  to  the  rule  are,  when  it  appears  that  the 
husband  did  not  receive  the  money  ;  so  it  is  when  the  estate  comes  mortgaged  to  his 
hands,  and  he  assigns,  though  he  gives  a  bond,  and  covenants  to  pay  the  money: 
here  the  rule  is  reversed,  he  is  only  the  surety,  and  the  estate  the  real  debtor ;  and  this 
is  settled  in  Bagot  v.  Oughton  (1  P.  W.  347).  Thus  the  leading  principle  governs  in 
respect  to  an  entire  disposition  of  the  mortga^  money  ;  but  where  the  appUcation  a 
of  a  mixed  nature,  the  Court  will  not  weigh  it  minutely,  nor  split  the  consideration 
money ;  agreeable  to  Lewis  v.  Nangle  (Amb.  160 ;  1  Cox,  240),  which  was  stated  u 
follows,  from  Mr.  Attorney  General's  note  book  ;  Margaret  Lloyd  being  seised  of  an 
estate  in  fee  previous  to  her  intermarriage  with  Nangle  the  Defendant,  by  articles 
covenant^  to  settle  the  estate  on  the  husband  for  life,  and  afterwards  on  the  issue 
of  the  marriage,  with  remainder  to  herself  and  her  heirs,  and  there  was  a  clause  br 
which  the  husband  and  wife  jointly  were  empowered  to  revoke  those  uses,  and  to 
resettle  the  estate  :  they  did  afterwards  accordingly  revoke  the  uses,  and  mortgaged 
the  estate  for  a  sum  of  money,  part  of  which  was  to  enable  the  husband  to  carry  on  his 
trade,  and  to  pay  his  debts,  which  he  was  unable  to  pay,  he  being  very  poor  at  the  time 
of  the  marriage  ;  and  the  other  part  to  pay  her  debts,  and  he  covenanted  to  repay 
the  mortgage  money  :  and  subject  to  the  mortgage,  they  resettled  the  estate  on  their 
children,  with  remamder  to  her  and  her  heirs ;  and  the  bill  was  brought  to  have  the 
estate  discharged  of  the  mortgage  money,  by  the  Defendant.  In  that  case  Lord 
Hardwicke  would  not  determine  the  matter  upon  any  general  principle,  but  was  of 
opinion  that  Nangle  was  obliged  to  keep  down  the  interest  of  the  money,  and  that 
the  estate  should  pay  the  principal.  But  in  that  case  the  husband  had  given  up  a 
power  of  committing  waste.  It  is  material  here,  that  the  wife  joined  in  mortgaging, 
and  that  part  of  the  money  was  applied  to  her  use,  and  in  payment  of  her  mother  s 
debts  ;  and  there  is  no  instance  that  in  such  case  the  husband  shall  disincumber. 

2d.  As  to  the  point  of  intention,  she  charges  her  estate  in  reversion  with  debtsand 
legacies  ;  the  estates  in  possession  are  devised  subject  to  such  incumbrances  as  the 
same  are  now  subject  to  :  she  would  have  said  discharged,  if  she  had  meant  to  charge 
Lord  Kinnoul's  own  estate  or  his  assets. 

Mr.  Torke  on  the  same  side.  This  is  a  question  of  construction  on  the  will 
whether  Lady  Duj^in  intended  that  the  whole  £8000  should  be  satisfied  out  of  her  oto 
estate  1  For  the  previous  question  as  to  the  original  intention  at  the  time  of  the  loans, 
willleadtothesecond  of  construction,  and  if  Ladyi>up!in  agreed  that  her  estates  should 
originally  be  liable,  it  will  corroborate  her  will.  The  heir  ol  the  wife,  he  allowed.  wosU 
beacreditor  on  the  assets  of  the  husband ;  uid  his  real  assets  shall  exonerate,  where  tht 
wife  has  no  part  of  the  money  paid  to  her  use,  or  in  discharge  of  her  debts  ;  but  it  ii 
otherwise  when  applied  for  the  benefit  of  both;  &&  in  Lewis  v.  Nannie,  decreed  byLord 
Hardwicke  in  1752,  if  the  wife  is  entitled  to  a  jointure,  and  levies  a  fine  to  let  io  < 
charge  on  that  estate,  the  husband  shall  make  a  satisfaction.  Ekjuity  will  not  suffer 
her  tenderness  for  him  to  prejudice  her.  So,  if  she  does  any  act  to  charge  her  own 
estate,  whether  settled  or  not,  the  husband  shall  exonerate.   The  first  presumptiw 
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is  that  she  does  it  for  his  benefit ;  but  this  may  be  repelled  by  facts.  Tale  v.  Austin, 
Lord  Suntingdon'a  case>  and  Pocock  v.  Lee.  Yet  the  law  is  otherwise,  aa  in  the  pre- 
sent case,  where  the  husband  is  a  purchaser  of  the  incumbrances,  by  giving  up  his 
rights  ;  he  departs  with  his  estate  of  freehold  so  long  as  the  mortgage  subsists ;  he 
has  given  a  consideration  for  the  several  loans,  and  they  are  to  be  considered  as  one 
entire  transaction ;  and  though  in  such  case,  he  must  pay  the  whole  in  law,  yet  he 
will  be  relieved  in  equity. 

2d.  How  does  it  stand  on  the  will  ?  Lady  Duplin  has  reserved  no  equity,  there  is 
no  rule  of  this  Court  against  the  husband,  and  shall  this  Court  interpret  the  words  ; 
"  sub  ject  tosuch  incumbrance  as  the  same  are  now  subject  to,"  to  be  expressio  eorum  qucB 
tacite  insunt  1  Do  they  not  import  that  the  devisees  shall  take  without  any  equity  or 
demaad  against  the  husband  1  That  every  devisee  shall  take  cum  onere,  not  only 
with  regard  to  mortgages,  but  also  the  husband  ? 

Mr.  Ord  on  the  same  side.  The  Lady  here  is  to  be  considered  sui  juris  ;  she  mort- 
gages in  pursuance  of  a  power  ;  the  articles  were  never  carried  into  execution  ;  the 
legal  estate  remained  in  her  all  along ;  and,  therefore,  the  personal  covenant  of  the 
husband  ought  not  to  be  called  in  aid  of  this  estate.    Evelyn  v.  Evelyn  (2  P.  W.  659). 

Wedderbum  for  the  Defendants,  observed  that  the  PlaintifE  has  brought  this  re- 
hearing after  an  acquiescence  of  ten  years  under  the  spirit  of  Lord  Hardwicke's  decree ; 
that  the  established  principle  is,  that  whosoever  receives  the  benefit  shall  be  the  prin- 
cipal debtor,  and  liable  to  discharge  the  incumbrance ;  Lord  Huntingdon's  case ;  the 
rerersal  of  that  decree  in  the  house  of  lords,  laid  the  foundation  of  Tate  v.  Austin. 
With  respect  to  the  original  security  for  £2500,  Lord  Duplin  did  no  more  than  the 
Court  would  have  compelled  him  to  do ;  that  is,  to  mortgage  or  sell  part  of  the  estate 
for  payment  of  debts,  to  which  those  estates  were  subjected.  In  regard  to  the  will 
she  has  shown  no  favour  to  Lord  DupUn.  He  took  the  same  estate  under  the  articles; 
and  if  she  had  intended  to  serve  Lord  Duplim,,  she  would  have  said  so,  as  she  has  done 
with  respect  to  her  mother's  debts.  There  is  nothing  to  show  thatshe  meant  tosubject 
the  estates  in  possession,  otherwise  than  the  rules  of  law  and  equity  subject  them ; 
she  had  no  benefit  from  the  loan,  it  did  not  increase  their  mcome,  as  in  Lord 
Huntingdon's  case  :  uidthus  the  general  principle,  the  authorities  of  the  Court,  and 
the  circumstances  of  the  case,  support  the  decree. 

Mr.  MaddosB  on  the  same  side.  The  presumption  is  when  money  is  borrowed 
by  husband  and  wife  on  the  wife's  estate,  that  it  is  for  the  husband's  use  till  proof  is 
made  to  the  contrary.  Where  the  wife  has  the  estate  settled  to  her  separate  use, 
the  rule  is  stronger,  that  she  only  lends  her  estate  to  the  husband,  and  it  shall  be 
his  debt.  To  take  the  case  out  of  this  general  rule,  there  must  be  evidence  of  an 
agreement  between  them.  In  the  ease  of  Lewis  v.  Nangle,  there  was  the  strongest 
implied  contract,  and  evidence  of  agreement.  The  husband  was  necessitous,  assigned 
over  all  for  his  benefit ;  he  had  a  joint  power  of  revocation  of  the  uses,  and  had 
nothing  of  his  own  to  pay,  or  wherewith  to  exonerate  her  estates.  There  is  no 
shadow  of  such  evidence  oi  agreement  in  the  present  case,  or  that  the  lady's  estate 
should  be  charged  with  second  and  third  mortgages.  But  so  far  as  they  are  liable, 
the  two  estates  must  foe  liable  proportionably.  The  will  only  makes  a  difierenoe 
as  to  the  reversionary  estates.  It  was  neoecsary  to  give  him  a  life  ratate  therein, 
as  he  could  not  be  tenant  by  the  curtesy  thereof.  He  cited  Serle  v.  St.  Eloy  (2  P.  "W. 
386),  which  was  the  case  of  a  devise  of  mortgaged  and  other  lands  subject  to  the 
incumbrances  upon  them,  yet  the  devisees  took  them  discharged ;  but  thij  arose 
from  a  particular  devise  of  lands  for  payment  of  debts,  which  shall  mean  all  debts. 

The  Attorney  General  replied.  The  cases  cited  for  the  PlaintifE  were  designed 
to  show  that  the  Court  will  vary  the  general  rule  upon  small  alterations.  The 
question  of  intention  upon  the  will  is  the  true  one.  By  the  will  she  means  to  give 
Lord  Duplin,  a  certain  income  for  his  life  ;  she  knows  not  the  equity  of  this  Court, 
that  the  wife  and  her  estate  are  only  %  surety,  and  the  husband's  estate  bound. 
The  remainder  men  are  volunteers,  and  it  becomes  a  questbn  whether  they 
ha^e  any  right  to  have  the  debt  out  of  Lord  DujAin^s  estate  1  In  case  of  pin-money, 
where  many  years  are  in  arrear,  the  husband's  estate  shall  be  liable  only  to  one  year  } 
the  rest  shall  be  supposed  a  gift  to  the  husband.  The  rents  of  the  estate  in'possession 
were  not  sufficient  to  pay  the  interest  of  the  £8000  after  paying  lady  Duplin's  piu- 
money ;  the  intention  is  express  and  equal  as  to  the  whole  £8000,  and  if  the  estate 
is  to  be  the  primary  fund  as  to  legacies,  it  miut  be  so  as  to  debts.   What  construction 
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shall  we  put  upon  the  words,  *  aubjeot  to  such  inctunbrances  as  the  same  are  now 
subject  tol "  Do  they  mean  subject  as  it  was  before  in  regard  to  the  erediton. 
or  as  it  now  stands  between  my  husband  and  me  ^  The  sense  put  upon  them  br 
the  other  side  giree  no  meaning  or  operation  to  the  words.  There  is  not  the  least 
indication  of  intention  to  charge  his  estates,  or  that  her  own  should  be  a  security 
as  to  the  £4500,  and  the  principal  debtor  as  to  the  £2500.  In  Serle  v.  St.  Elog, 
there  was  not  only  a  devise  for  payment  of  debts,  but  the  rente  were  to  accumul^ 
for  the  infant ;  and  it  is  a  contradiction  to  say  that  part  of  it  shall  he  taken  away  to 
pay  the  interest. 

Lord  Camden,  C.  This,  in  my  opinion,  is  a  clear  case.  The  Earl  of  Kinnoid 
files  the  bill,  and  his  principal  view  of  relief,  is  to  have  the  estates  sold  or  mortgaged, 
and  his  part  of  the  incumbrances  discharged  by  such  sale  or  mortg^e ;  for  the 
relief  is  of  course  as  to  the  debts  of  the  mother.  The  £2500  were  manifestly  borrowed 
to  pay  the  debts  of  Lady  Duplm^s  father.  It  is  as  manifest  in  point  of  fact,  that  the 
lar^e  sum  of  £4500,  except  about  £200,  was  ajwlied  by  Lord  Duplin  to  his  own  use. 
This  brings  ua  to  the  £1000  for  interest  of  both  sums,  which  requires  a  mixed  con- 
sideration. Lady  Duplin  devises  her  estate  in  possession  to  Lord  Du^vn  for  life, 
and  expressly  charges  it  with  her  mother's  debte.  The  estate  in  reversion 
she  likewise  devised  to  him  for  life,  subject  to  such  incumbrances,  as  it  was  then 
subject  to ;  and  under  these  special  circumstances  it  has  been  contended  that  equitv 
will  discharge  him,  as  an  exception  out  of  the  general  rule. 

The  principle  ia  well  known,  and  old  as  the  Court  iteelf ;  that  when  husband 
and  wife  raise  money  out  of  the  wife's  estates,  with  the  reversion  to  one  or  to  the 
other,  this  Court  inquires  into  the  uses,  considers  them  as  two  persons,  and,  if  I 
may  use  the  expression,  disBolves  the  marriage,  quoad  the  transaction.  Though 
the  husband  covenante  to  pay  the  money,  and  gives  bond,  yet  the  implication  deter- 
minra  who  is  the  principal,  who  is  the  surety.  This  is  the  case  of  principal  and 
surety  at  common  law,  the  principal  is  first  obliged  to  pay,  and  the  surety  only  in 
default ;  in  equity  the  surety  comes  in  aid  of  the  principal  debtor.  The  cases  fA 
Lord  Huntingdon,  Tate  v.  Austin,  Pocock  v.  Lee,  are  all  in  point. 

It  has  been  said,  that  where  the  husband  has  one  part,  and  the  wife  another, 
the  Court  will  not  look  too  nicely  into  it,  nor  separate  the  debt.  But  no  case  has 
been  cited  to  prove  this  point,  except  Lewis  v.  Nannie,  which  is  so  particular  a  case, 
that  it  cannot  serve  as  a  precedent ;  nor  is  it  an  authority  to  govern  in  any  other 
case,  unless  the  circumstances  are  very  like  it.  There  the  estate  was  settled,  with  a 
joint  power  of  revocation ;  the  power  was  jointly  executed,  and  the  estate  re-settled, 
subject  to  £1300  incumbrance,  which  they  took  up,  and  applied  partly  in  payment 
ol  the  wife's  debts,  and  partly  to  establish  the  husband  in  trade,  who  was  in 
necessitous  circumstances.  Lord  Hardwieke  made  two  points,  but  declared  that 
he  meant  not  to  lay  down  any  general  doctrine  as  a  positive  rule.  The  first  was  as 
to  the  mixed  sum  ;  but  upon  the  second,  he  determined  upon  the  particular  circum- 
stances of  the  case.  The  equity  is  very  nice,  but  it  seems  to  me  to  be  just,  f  2183  The 
money  was  not  borrowed  to  pay  the  husband's  debts,  but  to  enable  him  to  live,  and 
he  is  besides  a  purchaser  of  that  very  loan  from  the  joint  power  of  revocation. 

My  opinion  having  gone  so  far,  I  can  see  no  reason  why  the  Afaster  shall  not  inquire 
into  the  application  of  the  money.  It  would  destroy  the  fundamental  rule  of  this 
Court,  to  say  who  shall  be  principal  and  who  the  surety.  As  to  the  £1000  interest, 
I  do  not  see  any  reason  that  Lord  Kinnoul  should  pay  off  the  interest  of  his  lady's 
money,  any  more  than  the  principal.  He  is  bound  indeed  to  pay  the  whole  as  to  the 
mortgagees  ;  the  interest  would  have  been  decreed  to  them  in  this  Court,  yet  the 
husband  would  have  credit  for  it,  in  an  account  here  between  him  and  his  lady. 

Thus  stands  the  matter  upon  the  articles  ;  and  now  the  next  question  is,  whether 
the  will  has  made  any  alteration  1  There  are  no  words  in  the  will,  but  only  thoee, 
"  subject  to  such  incumbrances  as  the  same  are  now  subject  to,"  which  can  by  any 
possibility  make  the  estate  liable  to  the  whole  £8000.  These  words  import  no 
intention  as  to  the  equity  between  the  husband  and  wife,  but  only  as  to  the  mort- 
gagees ;  they  must  mean,  subject  to  every  incumbrance  that  the  wife  was  liable  to 
paj'.  But  if  I  think  with  Lord  Kinnoul  and  his  counsel,  I  must  say  that  Lady 
Kmnoul  intended  to  pay  the  whole  £8000]upon  the  estate  in  possession,  and  thai, 
subject  to  his  life  estate ;  and  why  should  she  intend  to  charge  the  estate  in  possession, 
and  not  that  in  reversion  t   It  is  expressio  eorurn'^a  tadte  insunt^  for  the  same 
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words,  *  Babject,  &c.,"  are  implied  as  to  the  estate  in  reTersion.  Mr.Yorke  has  laid 
great  stress  on  the  word,  now  to  charge  the  estate  with  the  whole  £8000 ;  and  so 
do  I,  in  support  of  decree.  For  i£  the  estate  is  to  be  otherwise  charged  or  affected, 
than  it  was  at  the  time  of  making  the  will,  it  must  totally  alter  it  from  its  then 
situation. 

I  am  therefore  upon  the  whole  just  as  clear  as  Lord  Hardwicke  was,  that 
the  will  makes  no  alteration ;  the  prayer  of  the  bill  was  to  have  the  estate  sold ; 
but  Lord  Hardwicke  said  that  was  improper,  inasmuch  as  a  tenant  for  life  of  a 
mortgaged  estate  cannot  ask  to  have  the  estate  sold,  but  may  redeem  and  put  himself 
in  the  place  of  the  mortgagee.  I  must  therefore  dismiss  the  rehearing,  and  confirm 
Lord  Hardwicke' s  decree,  and  as  the  Defendant,  Colonel  M<mey,  ia  desirous  to  redeem, 
let  it  be  referred  to  the  Master  to  inquire  how  much  of  the  £1000  was  applied  to 
pay  the  interest  of  £2500,  Lady  Du^in's  part,  and  how  much  the  interest  of  £4500, 
the  Plaintiff's  part.  And  let  the  Defendants,  the  mortgagees,  convey,  on  having 
six  months'  notice,  after  the  Master  has  made  his  report,  and  being  paid  ofE ;  and 
with  respect  to  that  part  of  the  case  relative  to  the  estates  in  jointure  to  Lady  DwplitCs 
mother,  as  directions  have  been  already  given  in  another  cause,  Vfilliamson  v. 
Earl  of  Kinnoul-,  the  Court  makes  no  order,  but  leaves  the  parties  to  apply ;  the 
mortgagees  must  have  their  cost  decreed  agreeably  to  the  Master's  report ;  as  to 
the  sums  lent  on  mortgage,  the  estate  of  Lady  Duplin  is  the  principal  debtor  for  the 
sum  of  £2733,  198.  Sd.,  and  Lord  Kinnoul  discharged  therefrom  ;  and  for  the  sum 
of  £4266,  05.  4d.,  Lord  Kinnoul  is  the  principal  debtor,  and  the  lady's  estate  dis- 
charged therefrom.  Therefore  let  each  party  redeem  his  respective  share  of  the 
£8000,  and  the  Defendant  having  offered  to  raise  his  part  of  the  principal,  interest, 
and  costs,  in  default  of  payment  of  the  mortgage  money,  let  the  plaintiff's  bill  so  far 
as  it  relates  to  this  mortgage,  be  dismssed  with  costs ;  and  reserve  for  future  con- 
sideration how  far  these  costo,  or  any,  ought  to  be  paid  as  between  the  parties ; 
and  Lord  Kinnoul  must  in  the  mean  time  as  to  the  mortgagees,  keep  down  the. 
interest  of  the  whole,  but  he  shall  be  considered  as  a  crmlitor  for  his  wife's 
part  of  such  interest,  though  he  is  tenant  for  life,  Bubiect  to  the  incumbrances. 

March  26.  Lord  Camden  having  doubted  whether  he  had  determined  rightly 
as  to  the  matter  of  interest,  ordered  the  cause  to  be  brought  on  again  to  day,  when 
he  said  as  Lady  Duplin  was  the  principal  debtor  for  the  sum  of  £2600  raised  by 
mortgage,  he  thought  at  first,  that  she  ought  likewise  to  be  answerable  for  the 
interest,  but  as  Lord  Kinnoul  was  tenant  for  life  of  the  estate,  and  as  such  had 
received  the  rents,  which  were  to  pay  the  interest,  he  ought  to  pay  the  whole  interest 
himself,  for  then  he  became  the  principal  debtor  for  it ;  and  uiorefore  decreed  that 
Lord  Kinnoul  should  pay  the  whole  £1000  raised  for  interest. — Mr.  Sollidatf's  MSS. 
(See  Innes  v.  Jackson,  16  Ves.  366  ;  1  Bligh,  104.) 

21st  M(K'ch  1767.  "His  Lordship  upon  the  said  Master's  report,  doth  declare 
that  the  sum  of  £2733,  19s.  Qd.,  part  of  the  principal  sum  of  £8000  advanced  on  the 
mortgage  of  the  estates  in  question,  was  applied  to  pay  the  debts  and  legacies  which 
Lady  Duplin  was  obliged  to  pay,  and  that  therefore  she  ought  to  be  considered  as 
principal  debtor  for  tnat  sum ;  and  the  Plaintiff,  the  Earl  of  Kinnoul,  discharged 
therefrom  as  against  her  heirs,  save  only  that,  as  tenant  for  life,  he  ought  to  keep 
down  the  interest  thereof ;  and  that  the  sum  of  £5266,  Os.  id.,  other  part  of  the 
said  principal  sum  of  £8000,  appears  to  have  been  received  by  the  Plaintiff,  the  Earl 
of  Kinnoul,  only,  and  converted  to  his  use ;  and  that  therefore  he  ought  to  be 
deemed  the  principal  debtor  for  that  sum,  and  also  for  the  remaining  sum  of  £1000, 
which  was  borrowed  in  order  to  pay  the  interest  in  arrear  due  for  the  said  two  former 
sums ;  and  the  Plaintiff  the  Earl  of  Kinnoul,  [221]  being  desirous  that  the  estates 
in  mortgage  should  be  redeemed,  and  the  Defendant,  Mr.  Money,  consenting  to 
raise  and  pay  so  much  of  the  principal,  interest,  and  costs  of  the  mortgagee,  as  he 
ought  to  advance  according  to  the  directions  of  this  decree ;  it  is  farther  ordered, 
that  it  be  referred  to  the  said  Master  to  take  an  account  of  the  principal  and  interest 
due  to  the  Defendtmts,  the  mortgagees,  on  their  mortgage,*'  &c. — Reg.  Lib.  A. 
1766,  fol  368. 
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[203]  Jones  v.  the  Guardians  of  the  Poor  of  the  Parishes  of  Montgomery  and  Pool, 
and  the  Parishes,  Chapelries,  and  Townships  united  therewith  in  the  Countiei 
of  MoNTCJOMEEY  and  Salop.    June  30,  1818. 

Creditors  who  had  advanced  money  to  a  corporation  established  for  the  mainten&nce 
of  the  poor  of  a  certain  district,  were  held  entitled  to  compel  the  assesBment  of 
rates  sufficient,  after  maintenance  of  the  poor,  to  pay  the  principal  and  interest 
of  their  debts. 

By  statute  32  Geo.  3,  c.  96,  certain  parishes,  chapelries,  and  townships  were 
united  and  incorporated  into  one  district  for  the  purposes  of  the  act ;  and  all  persons 
inhabiting  any  of  the  parishes,  &c.,  and  being  assessed  to  the  relief  of  the  poor,  and 
seised  or  possessed  of  freehold  or  copyhold  lands  or  tenements  of  the  yearly  value  of 
£20,  or  of  any  lands  or  tenements  within  the  parishes,  &c.,  of  the  yearly  value  of  £1 0, 
or  possessed  of  a  personal  estate  to  the  amount  of  £500,  were  incorporated  by  the 
name  of  the  guardians  of  the  poor  of  the  parishes,  Ac*  with  power  to  sue,  &c.,  and 
hold  lands,  tenements,  and  chattels,  &c.,  and  to  convey  or  release,  &c.,  such  lands,  ^-c. 

[204]  The  act  prescribed  a  mode  of  election  of  directors,  any  five  of  whom  were 
empowered  to  purchase  lands  or  buildings  for  specified  purposes,  and  to  contract 
for  and  purchase  provisions  and  materials  for  maintaining  and  [205]  employing 
the  poor  ;  and  declared  that  it  should  be  lawful  for  the  directors,  or  any  five  of  them, 
for  and  in  the  name  of  the  corporation  of  guardians  of  the  poor,  from  time  to  time 
to  borrow  and  take  up  at  interest  any  sums  [206]  of  money  not  exceeding  in  the  whole 
the  sum  of  £12,000,  in  such  shares  or  amounts  of  not  less  than  £100  each,  as  should 
be  judged  most  convenient,  and  therewith  to  pay  the  expenses  of  obtaining  and 
passing  the  act,  and  [207]  such  interest  of  the  sums  from  time  to  time  borrowed, 
as  should  become  due  during  the  three  years  next  after  the  first  court  or  meeting, 
and  also  the  expenses  which  should  be  incurred  in  or  be  incident  to  the  purchasing. 
[208]  conveying,  or  hiring  the  said  lands,  tenements,  goods  and  chattels,  the  erecting 
and  furnishing  a  house  or  houses  of  industry,  and  first  setting  the  poor  to  work 
therein,  and  such  other  costs  and  expenses  as  ought,  in  [209]  the  opinion  of  the 
directors,  or  any  five  of  them,  to  be  discharged  and  defrayed  thereout ;  and  also  to 
convey  and  assign  over  by  writing,  under  the  common  seal  of  the  corporation, 
and  the  hands  of  some  five  of  the  [210]  directors,  to  the  respective  persons  advancing 
or  lending  the  said  monies,  all  and  every  the  houses,  lands,  tenements,  &c.,  of  or 
belonging  to  the  corporation,  and  also  all  or  any  part  of  the  poor  rates  and  assessments 
to  be  [211]  collected  within  the  parishes,  &c.,  as  a  security  for  the  repayment  of  the 
principal  sums  so  borrowed  with  interest. 

The  act  then  directed  that  the  conveyances  and  assignments  should  be  in  the 
form  of  a  deed-poll,  by  which  [212]  the  corporation  of  guardians  for  the  poor  of  the 
parishes,  &c.,  by  virtue  of  the  act,  &c.,  conveyed  and  assigned  to  A.  B.  the  houses 
and  hereditaments  belonging  to  the  corporation ;  and  the  poor  rates  or  [213]  assess- 
ments to  be  raised  and  collected  within  the  parishes,  &c.,  with  all  powers  and 
authorities  for  entering  into  and  upon  the  houses,  &c.,  and  for  receiving  the  rents, 
&c.,  and  also  for  collecting  and  raising  [214]  the  poor  rates  and  assessments,  to  hold 
to  A.  B.,  his  executors,  administrators,  and  assigns,  for  his  and  their  own  use,  until 
the  sum  of  £       and  interest  should  be  repaid. 

[215]  The  act  then  prescribed  the  form  of  transferring  the  securities;  and 
directed  copies  or  abstracts  of  the  conveyances,  assignments,  and  transfer,  to  be 
entered  by  the  clerk  of  the  corporation  in  a  book  kept  for  that  pur-[218]-po«,  before 
any  one  claiming  thereby  should  be  entitled  to  receive  the  principal  M»d  interest. 

The  act  then  empowered  the  directors  or  any  five  of  them,  for  paying  the  prin- 
cipal and  interest  of  money  [217]  borrowed,  and  the  expenses  of  mainta.ining  the 
poor,  and  the  other  purposes  of  the  act,  to  fix  and  charge  upon  the  respective  parishes. 
&c.,  such  sums  as  should  be  needful  from  time  to  time,  to  be  raised  and  paid  by 
[218]  and  out  of  the  places  respectively,  as  their  quotas,  according  to  the  proportion 
stated  in  the  act,  and  to  issue  warrants  to  the  churchwardens,  &c.,  for  payment 
of  such  sums  to  the  treasurer ;  and  provided  means  for  levying  [219]  the  money 
from  the  inhabitants  of  the  parishes,  &c.,  and  declared  that  the  parishioners  and 
inhabitants  of  the  townships  should  be  answerable  for  the  sums  so  to  be  raised  <m 
them,  and  not  paid  by  their  respective  church-[220}-warden8,  &c.,  and  should  be 
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compellable  to  pay  the  same  upon  re-assessment,  and  such  rates,  or  asBessments,  or 
re-assessments,  should  be  assessed,  leried,  and  recovered,  on  and  of  such  persons, 
and  in  such  manner,  as  money  [221]  asseased  for  the  relid  of  the  poor,  was  by  the 
laws  then  in  being  to  be  assessed,  &c. 

■  (,  It  was  also  enacted  (section  19),  that  as  soon  after  the  expiration  of  10  years 
from  the  first  court  to  be  holden  for  putting  the  act  into  execution*  as  the  expenses 
directed  to  be  defrayed  out  of  the  rates  or  assessments  (exclusive  of  any  principal 
money  borrowed)  should  be  reduced  to  two  parts  in  three  of  the  average  annual 
expenditure  for  seven  years  preceding  EosUt  1791,  the  directors,  with  the  consent 
of  the  guardians,  should  appropriate  an  annual  sum,  not  less  than  £100,  nor  more 
than  £300,  out  of  the  rates,  at  interest,  or  in  the  purchase  of  stock,  and  lay  out  the 
interest,  as  an  accumulating  fund,  until  a  sum  sliould  be  produced  sufficient  to 
discharge  the  whole  money  borrowed. 

By  Stat.  36  G.  3,  c.  38,  the  directors  were  empowered  to  raise  a  farther  sum  not 
exceeding  £7000  by  annuity,  and  it  was  enacted,  that  all  mortgages  and  grants  of 
annuity,  should  be  distinguished  in  the  margin  by  a  numerical  progressive  figure, 
and  that  when  the  directors  should  -think  proper  to  pay  any  part  of  the  money 
borrowed,  they  should  settle  by  lot,  or  in  such  other  [222]  manner  as  should  be 
consented  to  in  writing  by  the  persons  to  whom  the  money  should  be  due,  which 
debt  should  be  paid,  and  after  notice  of  time  and  place  of  payment,  no  interest  should 
acoure. 

Under  the  first  act,  David  Pugh,  J.  Turner,  John  Fugh,  and  li<^eri  Griffiths, 
bankers  at  Pool,  advanced  £2000  to  the  corporation  of  guardians  of  the  poor,  who 
executed  to  them  a  mortgage,  according  to  the  provisions  of  the  act. 

The  bill,  filed  on  the  28th  November  1816,  by  the  assignees  of  Robert  Griffiths, 
the  surviving  partner  in  the  banking-house,  claiming  to  ,be  entitled  to  the  £2000 
and  interest  as  a  charge  upon  the  estate  of  the  corporation,  alleged  that  the  corpora- 
tion purchased  certain  lands,  and  erected  a  house  of  industry  thereon,  and  other 
buildings,  and  were  seized  and  possessed  of  real  and  personal  estate  of  great  value, 
and  had,  by  virtue  of  the  act,  been  enabled  to  collect  sums  sufficient  to  pay  the 
mortgage  ;  and  that  Griffiths  and  his  partners,  previous  to  Michaelmas  day  1815, 
gave  the  corporation  notice  to  pay  the  mortgage ;  and  prayed  an  account  and 
payment  of  what  was  due  on  the  mortgage,  and  that  the  defendants  might,  if 
necessary,  be  ordered  to  levy  by  proper  rates,  a  sufficient  sum  to  answer  the  mortgage 
debt,  and  all  other  mortgages  and  incumbrances  affecting  the  premises,  and  that 
the  whole,  or  a  competent  part,  of  the  estate  and  effects  of  the  corporation,  might, 
if  necessary,  be  sold  for  those  purposes ;  and  that  a  receiver  might  be  appointed, 
to  set,  let,  and  manage,  all  the  real  estate  belonging  to  the  defendants,  and  to  receive 
the  rents  and  profits  thereof,  and  to  collect  all  sums  due  or  to  become  due  to  the 
defendants  by  means  of  assessments  or  otherwise ;  and  that  all  monies  so  re- 
[223]-ceived  and  collected,  might  be  applied  towards  payment  of  the  demands  of 
the  plaintiffs,  conformably  to  the  acts  of  parliament. 

The  answer  stated,  that  in  consequence  of  the  great  expense  incurred^in  the 
maintenance  of  the  poor,  the  defendants  had  not  been  able  to  form  any  accumulation 
of  money,  but  were  in  debt  £880,  lis.  ;  that  the  only  provision  in  the  acts  of  pariiu- 
ment  enabling  the  defendants  to  raise  money  for  paymg  any  sums  borrowed,  was 
the  nineteenth  section  of  the  first  act  (3  Sivans.  205) ;  that  the  average  annual  ex- 
penditure of  the  seven  years  previous  to  Easter  1791,  amounted  to£3039,  IGs.  Ofrf. ; 
and  the  annual  expenditure  since  the  act  considerably  exceeded  that  sum,  ana  in 
the  year  ending  on  the  30th  of  June  1817,  amounted  to  £8178,  14s.  id.  ;  that  the 
defenduits  had  been  therefore  unable  to  raise  funds  sufficient  for  the  payment  of 
the  money  borrowed  on  mortgage,  which  amounted  to  £11,900;  the  event  in 
which  alone  they  are  authorised  to  raise  money  for  that  purpose  (namely  the 
reduction  of  the  annual  expenditure  to  two-thirds  of  the  average  amount,  previous 
to  Easier  1791),  never  having  taken  place;  but  that  they  had  directed  £100 
per  annum  to  be  raised  beyond  their  necessary  expenditure,  for  the  purpose  of 

Eying  off  the  sums  borrowed  ;  and  had  applied  £200  in  payment  by  lot  ;  the  acts 
ving  directed  that  there  should  be  no  priority  among  the  creditors. 
The  defendants,  alleging  that  the  estate  and  effects  of  the  corporation  were  not 
luffieient  to  satisfy  all  the  mortgages,  and  that  they  had  no  power  to  sell  for  that 
purpose,  submitted  whether  they  were  bound  or  autho'[224pi'>^      make  any 
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rates  or  assessments  under  the  acts,  or  by  sale  of  their  estate  to  raise  rnmey  for 
paying  the  debts  ;  and  insisted  that  as  the  mortgage  was  granted,  and  the  money 
securra  thereby  lent,  under  the  first  act  of  parliament,  wiUi  full  knowled^  of  tM 
only  means  provided  thereby  for  repayment,  the  plaintiffs  were  not  entitled  to  the 

relief  prayed  by  their  bill. 

The  Plaintiffs  having  given  notice  of  a  motion  for  appointment  of  a  receiver, 
to  set,  let,  and  manage  all  the  real  estate  belonging  to  the  defendants,  and  to  receire 
the  rents  and  profits  thereof,  and  to  collect  all  sums  of  money  due  or  to  become  due 
to  the  defendants,  by  means  of  assessments  or  otherwise,  it  was  arranged  that  the 
cause  should  be  heard  at  the  same  time  with  the  motion. 

Sir  Samuel  BomUly,  Mr.  Bell,  and  Mr.  Otoen,  for  the  Plaintiffs,  insisted  that  the 
mortgagees  were  entitled  to  require  the  directors  to  levy  sums  sufficient  for  the 
payment  of  the  prmcipal  and  interest  of  the  debts. 

Mr.  Home,  and  Mr.  Temple,  for  the  Defendants^  contended  that  the  directon 
were  not  authorised  to  raise  sums  not  necessary  for  the  maintenance  of  the  poor ; 
and  that  the  mortgagees  must  wait  the  gradual  repayment  provided  by  the  acts. 

The  Lord  Chancdlor  [Eldon].  The  object  of  the  two  acts  on  which  the  question 
arises,  was  to  incorporate  into  one  district,  certain  parishes  and  townships,  for 
purposes  which  could  not  be  accomplished  without  considerable  expenditure,  and 
It  was  necessary  therefore  to  provide  a  mode  in  which  funds  should  be  raised.  The 
first  material  clause  is  [225]  the  31st  section  of  the  former  act  (3  Swans.  204) ;  and 
on  reading  that  clause  the  question  cannot  fail  to  occur,  how  the  different  snbiecU 
of  property  which  it  eniunerates,  the  houses  and  lands  of  the  corporation,  and  the 
rates  and  assessments  to  be  collected,  can  consistently  with  their  nature  and  destiu 
tion,  he  made  a  security  for  the  repayment  of  money  borrowed.  Recollecting  that 
the  purpose  of  the  act  was  to  construct  buildings  in  which  the  poor  were  to  reside, 
and  levy  rates  by  which  they  were  to  be  supported,  on  a  clause  which  contemplates 
the  assignment  of  such  subjects  as  a  security  for  the  repayment  of  principal  and 
interest,  the  Court  must  put  such  a  construction  as  is  consistent  both  with  the 
design  of  employing  and  maintaining  the  poor,  and  also  with  the  security  of  those 
who  have  lent  money,  and  who  by  the  express  terms  of  the  clause,  are  to  have  security 
for  the  repayment  of  interest  as  well  as  of  principal ;  and  I  agree  that  such  must  he 
the  effect  of  the  assignment  whatever  are'  its  terms ;  it  clearly  intended  by  some 
mode  of  dealing  with  the  subjects  assigned,  to  work  out  payment  of  principal  an) 
interestr 

The  clause  by  which  the  trustees  are  empowered  to  levy  money  from  the  parishes, 
acc(.Tding  to  certain  proportions,  is  material,  because  it  may  be  worth  considerati(Hi 
whether  the  word  "  empc.wered  "  does  not  give  a  construction  to  the  words  all 
powers  and  authorities,  in  the  instrument  of  assignment.  Whether  the  payment 
of  sums  borrowed  was  not  one  of  the  purposes  for  which  money  was  to  be  levied,  is 
not  left  to  conjecture  :  three  purposes  are  specified ;  payment  of  interest,  main- 
tenance of  the  poor,  and  repayment  of  principal ;  the  other  pjrposes  are  left  to  be 
inferred  from  general  words.  The  plan  was  to  determine  the  quota  of  each 
[226]  parish  by  the  proportion  of  its  contribution  in  preceding  years,  but  the  a^re- 
gate  to  be  raised  was  not  limited  to  the  amount  raised  in  those  years,  but  must  be, 
measured  and  ascertained  by  the  purposes  to  which  it  was  to  be  applied,  including 
the  repayment  of  the  principal  of  money  borrowed. 

In  giving  an  opinion  on  the  construction  of  this  act,  I  am  dealing  with  a  pure 
question  of  law.  The  35th  section  (3  Swans.  205,)  directs  that  the  assessments  shall  be  I 
levied  and  recovered  in  the  same  manner  as  money  assessed  for  the  relief  of  the  | 
poor ;  if,  therefore,  I  were  now  to  order  the  directors  to  levy  money  for  payment 
not  only  of  sums  required  in  the  maintenance  of  the  poor,  but  of  the  principal 
of  debts  whicli  the  mortgagees  desire  to  have  discharged,  or  to  appoint  a  receirer. 
and  declare  that  the  money  might  be  levied  in  the  same  manner  as  sums  assessed 
for  the  relief  of  the  poor,  I  should  make  that  declaration  at  the  hazard  of  xrhaX,  wodM 
be  decided  when  the  question  was  litigated  in  a  court  of  law. 

The  19th  section  of  this  ill-drawn  act  (3  SwaTu.  205)  rather  supports  than  j 
opposes  the  construction,  that  the  directors  have  power  to  levy  money  for  payment 
of  principal.   That  clause  was  founded  on  the  expectation  of  the  corporation 
becoming  rich ;  and  speaks  not  only  of  a  reduction  of  the  rates  withm  10  yean, 
but  of  payment  of  principal  within  that  period.   The  question  is,  whetho'  the 
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riyment  of  principal  was  one  of  the  ezpensee  directed  to  be  defrayed  out  of  the  rates  1 
answer  that  question  by  reading  the  words  in  the  parenthesis,  "  exclusire  of  the 
p>bjment  of  any  principal  monev  borrowed." 

There  is  great  difficulty  in  the  conatruction  of  the  act,  but  that  must  be  reheved 
by  considering  its  policy  [227]  and  all  its  purposes.  It  is  necesaary  to  consider  its 
policy  ;  because  if  it  deprives  the  poor  of  the  benefit  of  the  statutes  of  Elizabeth, 
and  thjB  ordinary  law,  we  must  not  put  such  a  construction  on  it,  as  defeats  all  its 
purposes,  and  takes  from,  the  poor  the  bread  which  it  meant  to  give.  Then,  the 
purpose  of  the  act  first  in  importance,  being  the  maintenance  of  the  poor,  and  next 
the  securing  to  the  creditor  the  principal  as  well  as  Interest  of  his  debt,  and  the  act 
being  probably  founded  on  a  supfrasition  that  principal  would  never  be  demanded 
except  where  it  could  be  easily  paid,  and  therefore  framed  in  a  way  which  presents 
great  difficulties  in  discus8ior«  tne  question  ia,  whether  the  parishes  have  not  placed 
themselves  in  this  situation,  that  they  undertake  to  raise  from  time  to  time  such 
sums  as  are  sufficient  for  the  support  of  the  poor,  and  the  payment  of  interest  (in 
every  clause  mentioning  interest,  the  act  mentions  also  payment  of  principal),  and 
haying  no  fear  that  the  principal  will  be  demanded,  they  pledge  themselves  to  raise 
money  for  that  also,  entertainmg  no  doubt  of  being  able  to  relieve  themselves  from 
any  difficulty. 

My  opinion  ia,  that  if  a  mortgagee  calls  for  his  money,  and  by  consent  of  the  other 
mort^gees,  or  by  arrangement  made  under  the  second  act  for  payment  of  principal, 
other  creditors  do  not  insist  on  equality,  and  all  absence  of  priority,  and  it  the  cor- 
poration does  not  find  other  means  of  repayment,  they  must  make  assessments, 
which  must  be  adequate,  first  to  the  maintenance  of  the  poor,  next  to  the  payment 
of  mterest  to  all  the  creditors,  and  Ualtly,  to  the  payment  of  principal  to  the  particular 
creditor  who  demands  it.  They  have  involvea  themselves  in  this  difficuky,  from  a 
confidence  that  the  case  would  never  arise. 

I  shall  certainly  not  object  to  a  case  for  taking  the  opinion  of  the  Court  of  King's 
Bench,  before  whom  all  [228]  cases  relative  to  the  support  of  the  poor  must  come,  on 
the  question  whether  the  directors  are  authorised  to  levy  rates  for  the  payment 
of  the  principal  of  debts ;  but  such  is  my  opinion. 

I  will  not  say  whetheo- 1  shall  appoint  a  receiver  :  this  intimation  of  my  opinion 
will  probably  produce  an  arrangement. 

MoRTiHiER  ff.  West.  July  1,  7, 18I81 

Reported  on  another  point,  1  Swans.  358. — Exceptions  to  a  report  of  impertinence 
cannot  be  taken  after  the  impertinent  matter  has  been  expunged,  nor  without 
a  special  order,  while  the  order  to  expunge  remains  in  force.  A  report  of  impertin- 
ence having  been  obtained  by  surprise,  the  master  was  ordered  to  abstain  from 
acting  under  the  order  to  expunge,  until  the  excepti<»i8  had  been  argued. 

The  answer  of  the  Defendant,  on  a  reference  to  the  matter  having  been  reported 
impertinent,  the  Plaintiii  on  the  13th  of  June,  obtained  an  order  for  the  master  to 
expunge  the  impertinence ;  the  Defendant  then  filed  ezceptiona  to  the  master's 
report,  and  on  the  20th  of  June,  obtained  an  order  for  setting  them  down.  The 
PlaintiS  now  moved  that  the  order  of  the  20th  of  /un«*might  be  discharged  for 
irregularity,  and  that  the  master  might  be  directed  to  expunge  forthwith  the 
impertinence  in  the  Defendant's  answer,  pursuant  to  the  order  of  the  13th  of  June. 

Sir  Samud  Bomilly,  and  Mr.  Joseph  Martin,  in  support  o£  the  motion.  Admit- 
ting that  under  the  authority  of  Norway  v.  Rove  (1  Mer,  135),  exceptions  may  be 
taken  to  a  report  of  impertinence,  after  an  order  for  expunging  the  impertinent 
matter,  that  order  must  first  be  discharged ;  to  allow  exceptions  to  the  report, 
while  an  order  to  expunge  [229]  remains  in  force,  involves  the  existence  of  two 
inconsistent  orders  ;  one  for  reviewing  the  report,  and  another  for  carrying  it  into 
execution. 

Mr.  Belt,  against  the  motion.  It  appears  from  the  registrar's  book,  that  in 
Norway  v.  Rowe,  the  exceptions  were  set  down  for  argument,  while  the  order  to 
expunge  remained  in  f  orccr 

The  Lord  Chancdlor.  In  Norway  v.  Eowe,  my  opinion  was,  that  notwithstanding 
the  order  to  expunge,  the  Defendant  might  except  ]  but  there  is  this  singularity, 
a  XVL— 27* 
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after  expunction  it  is  too  late  to  except ;  and  when  an  order  to  expunge  has  been 
obtained,  the  Plaintiff  may  expunge  immediately. 

July  4,  The  Lord  Chancellor  [Eldon].  I  have  seen  the  registrar's  book  ;  and 
I  think  that  the  order  in  Norway  v.  Rowe  was  wrong  in  this  respect,  that  it  leara 
the  order  for  the  Master  to  expunge  the  impertinent  matter  undischarged,  and  yet 
supports  exceptions  to  his  report.(l)  I  have  consulted  the  Masters  ;  and  the  notioD 
which  they  entertain  is,  that  the  court  ought  in  some  way  to  dispose  of  the  order  to 
ex-{230}~punge,  either  by  directing  the  Master  to  act  on  it,  or  by  discharging  it 
before  exceptions  to  the  report  can  be  iiled.  I  rather  think  the  better  way 
to  discharge  the  order. 

July  7.  The  Lord  Chancellor.  For  settling  the  practice  of  the  Court  I  wish  it 
to  be  understood,  that  after  a  report  of  impertinence,  and  an  order  to  expunge  the 
impertinent  matter,  exceptions  may  be  taken  to  the  report ;  but  an  application 
must  be  made  to  the  Court  for  suspending  or  discharging  the  order  to  expunge.  (2) 

[231]  The  Defendants  afterwards  moved,  that  the  Master  might  be  directed  to 
abstain  from  acting  under  the  order  of  the  13th  of  June,  until  after  the  exceptions 
taken  by  [232]  the  Defendants  should  be  disposed  of ;  and  it  appearing  by  amdarit 
that  the  Master's  report  had  been  obtained  by  surprise,  on  the  7th  of  Notember 
1818,  an  order  to  that  effect  was  made. 

(1)  F^miary  3rd,  1816.  The  entry  recites  an  order  of  the  21st  of  April  1815, 
referring  the  answer  for  impertinence  ;  the  Master's  report  of  the  7th  or  Vecemhtx 
1815,  that  the  answer  was  impertinent ;  and  an  order  of  the  9th  of  Decev^er  1815, 
for  expunging  the  impertinence  :  and  the  order  is  as  follows  :  "  His  Lordship  doth 
order,  that  the  Defendant  J.  Rowe  be  at  liberty  to  file  exceptions  to  the  report  of 
Mr.  Campbell,  one,  &c.  ;  and  it  is  ordered,  that  the  same  be  set  down  before  his 
Lordship."— Reg.  Lib.  B.  1815,  fol.  304. 

(2)  Wadraan  v.  Birch.    In  Chancery.    October  30th,  1792. 

Exceptions  to  a  report  of  impertinence  cannot  be  taken,  nor  be  set  down  for  argu- 
ment, after  an  order  to  expunge,  without  special  leave. 

Order  of  19th  May  to  refer  Defendant's  answer  for  impertinence;  report  ol 
impertinence  dated  16th  July ;  second  order  to  expunge  mtted  17th  July ;  im- 
pertinent matter  in  fact  expunged  on  the  23d.  Exceptions  were  afterwards  taken 
to  the  report,  and  an  order  for  setting  down  the  exceptions  to  be  argued  was  dated 
on  the  27th  July. 

It  was  moved  on  the  part  of  the  Plaintiff  to  set  aside  this  order  for  setting  down 
the  exceptions  for  irregularity  ;  by  reason  that  it  was  obtained  after  the  matter 
reported  impertinent  was  actually  expunged. 

And  on  the  part  of  the  Plaintiff  it  was  insisted,  that  the  Defendants  had  slipped 
their  opportunity  of  excepting,  which  they  ought  to  have  done,  if  at  all,  before  the 
order  to  expunge. 

Mitfora,  for  the  Defendants.  The  practice  in  these  cases  is  calculated  to  prevent 
delay.  Therefore  the  Master  delivers  out  his  report  to  the  party  applying  for  the 
reference,  and  the  second  order  to  expunge  is  made  on  motion  of  course.  This, 
though  a  wise  practice  in  general,  yet  certaialy  goes  far  to  prevent  the  other  ude 
from  having  an  opportunity  to  except.  Here  it  may  be  doubted  whether  the  Plaintiff 
has  proceeded  properly  to  expunge,  though  he  has  obtained  the  order  regularly ; 
for  there  ought  to  be  warrants  on  the  adverse  party  to  attend  the  expunging,  to  see 
that  the  record  is  altered  according  to  the  report.  It  is  therefore  certainly  necessaiy 
to  serve  these  warrants,  for  they  are  in  fact  the  only  notice  to  the  other  party  of 
which  he  can  avail  himself  in  order  to  except  to  the  report  in  time.  Until  the  report 
is  signed,  no  exceptions  can  be  taken  ;  and  therefore  it  is  very  material  that  these 
warrants  should  be  really  served,  for  otherwise  it  would  be  almost  impossible  for 
the  party  to  take  the  exceptions  in  the  time  which  by  the  course  of  the  Court  he  a 
allowed. 

The  Lord  Commissioner  Eyre  thought  the  order  for  setting  down  the  excepticms 
was  clearly  irregular,  and  that  no  notice  was  necessary  to  be  given  of  the  expunging ; 
but  the  party  who  wishes  to  except  must  watch  his  opportunity,  when  the  report 
u  signed.   If  there  is  really  any  material  injustice  done  to  the  Defendants  by  this 
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report  of  the  Master,  the  application  must  be  to  set  aside  the  order  for  expunging 
irpon  the  particular  circumstances ;  but  while  the  order  for  expunging  stands, 
tnis  order  tor  setting  down  the  exceptions  must  be  irregular.  Therefore  it  must  be 
set  aside  with  costs. — Mr.  Cox's  notes.   From  Lord  Colchester's  MSS. 

"  Their  Lordships  do  order,  that  the  said  order  of  the  27th  day  of  July  last  be 
discharged  for  irregularity,  and  that  the  exceptions  be  struck  out  of  the  parer; 
and  it  is  further  ordered,  that  the  sum  of  £5  deposited  with  the  register  on  filing 
the  said  exceptions  be  returned  to  the  Defeudanta." — Keg.  Lib.  B.  1791,  fol.  643. 

Barnes  v.  Saxby.   In  Chancery.   June  21st,  1792. 

1  Harrison,  Chanc.  190. — A  Plaintiff  cannot  refer  an  answer  for  impertinence 
after  replication,  or  an  undertaking  to  speed  the  cause.  But  he  may  refer  for 
scandal  at  any  time. 

A  motion  was  made  to  discharge,  for  irregularity,  an  order  for  referring  an 
answer  for  scandal  and  impertinence.  The  irregularity  complained  of  was,  that 
the  order  had  been  obtained  after  an  order  to  speed  the  cause,  though  the  replication 
was  not  actually  filed.  The  case  of  Kenworthy  t.  Allen,  1  Bra.  Cha.  Bep.  400,  was 
cited  to  show  that  the  Court  would  make  such  a  reference  in  any  stage  of  the  cause. 

But  the  Lords  Commissioners  said,  that  after  replication  they  would  not  refer 
for  impertinence,  though  they  would  at  any  time  for  scandal ;  and  that  the  order 
to  'speed  the  cause  was  tantamount  to  a  replication  filed. 

The  order  was  therefore  discharged,  so  far  as  it  referred  the  answer  for  impertin- 
ence. — From  Mr.  Cox's  notes,  Lord  Colchester's  MSS. 

Martyn  v.  Brou^hton.  In  the  Exchequer,   March  2d,  1793. 

The  Master's  report  on  a  reference  for  impertinence  needs  no  confirmation ;  and 
a  report  that  the  bill  is  not  impertinent,  entitles  the  Plaintiff  to  an  injunction, 
unless  an  answer  has  been  filed. 

The  Plaintiff  filed  his  bill  praying  an  injunction  ;  the  Defendant  referred  the 
bill  for  impertinence,  but  the  Plaintiff  obtained  the  report  of  the  Master  in  his  favour. 
Kidd  moved  in  the  first  place,  to  have  the  report  confirmed. 
Per  Cur.   It  wants  no  confirmation. 
He  then  prayed  for  an  injunction. 

Per  Cur.  It  ought  to  issue.  The  motion  to  refer  for  impertinence  is  a  dilatory 
of  itself ;  and  an  injunction  might  have  been  granted  upon  that.  {Contra,  Neale 
V.  Wadeson,  1  Bro.  C.  C.  674;  1  Cox,  104.  Maenamara  v.  Kinderley,  1  FoidI. 
Ex.  Frac.  276.) 

Richards,  for  the  Defendant,  shewed  for  cause  against  this  that  the  answer  was 
actually  in  ;  and  as  no  injunction  had  issued,  none  could  now  issue. 
And  of  that  opinion  was  the  Court. 

Eyre,  Chief  Baron,  and  Thovison,  B.  The  injunction  is,  till  answer  or  further 
order,  which  pre-supposes  that  the  answer  is  not  in.  Being  now  in,  you  cannot 
have  such  an  order  : 

Order  refused. 

From  M.  Le  Mesurier's  notes,  Lord  Colchester's  MSS. 


[233]  Willis  v.  Parkinson.   July  27,  28,  1818. 
No  substantial  addition  can  be  made  to  a  decree  on  motion,  without  consent. 

The  decree  in  this  case  having  directed  the  issuing  a  commission  for  ascertaining 

the  boundaries  of  the  prebendaT  lands  demised  by  the  Plaintii!  to  the  Defendant 
(2  Mer.  507 ;  1  Swans.  9),  a  motion  was  now  made  on  behalf  of  the  Plaintiff,  that  the 
decree  might  be  extended  to  copyhold  as  well  as  freehold  lands. 
Mr.  Bligh,  in  support  of  the  motion. 

The  Lord  Chancellor.  If  the  motion  is  not  opposed,  take  the  order.  One  pro- 
ceeding is  a  consequence  of  the  other.  A  direction  to  ascertain  the  boundaries 
of  the  &eehoId  lands  ib  useless  without  ascertaining  the  boundaries  of  the  copyhold. 

July  28.   Mr.  Heald,  for  the  Defendant,  opposed  the  alteration  of  the  decree. 

[234]  The  Lord  ChaneeUor  [Eldon].  The  question  is,  whether  the  direction 
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solicited  is  so  strictly  consequential  on  the  direction  already  given,  that  the  Qoazt 
can  make  the  alteration  without  consent  1  I  am  of  opinion  that  it  is  not.  It  is  a 
principle,  that  on  motion  no  alteration  can  be  made  in  a  decree  without  consent, 
except  in  matter  of  mere  clerical  form ;  the  Court  cannot  introduce  a  BubstantiBl 
addition. 

Motion  refused.   (BTodcenbury  t.  Brackenbury,  2  Jac.  d  Walk.  391.) 


James  e.  Biov.   January  20,  27,  March  17,  1818 ;  January  19,  20,  May  4, 1819. 

[See  Pearcer.  Morris,  1869,  L.  B.  6  Ch.  232.   For  subsequent  proceedings  (1825-26), 

see  2  S.  &  S.  600.] 

An  order  dismissing  a  bill  for  want  of  prosecution,  obtained  after  an  injunction  had 
been  granted  restraining  the  Defendaiat  from  proceeding  in  an  action  at  law,  on 
the  plaintiff's  undertaking  to  ^ive  judgment  to  be  dealt  with  as  the  Court  should 

direct,  and  not  to  bring  any  writ  of  error  ;  was  discharged. 

The  bill,  filed  on  the  25th  of  November  181 7,  stated  indentures  of  mortgage  dated 
the  20th  and  2lBt  of  Decern^  1764,  by  which  WUliam  Brotone  and  SarMtm  wife 
conveyed  to  Joseph  Biou  in  fee,  a  moiety  of  the  manor  of  Netherhall,  and  otiier  estates 
in  the  county  of  Sujffolk,  for  securing  the  repayment  of  £300 ;  and  that  Browne  and 
his  wife  executed  to  Joseph  Biou  a  subeequent  mortgage  of  the  entirety  of  some  pait 
of  the  premises,  for  securing  the  farther  sum  of  £400. 

The  bill  also  stated,  that  before  or  in  the  year  1781,  Sewell  Mancell  was  seised 
of  the  equity  of  redemption  of  the  premises,  subject  to  the  two  mortgages  to  Bun, 
which  were  the  first  charges  thereon,  and  to  subsequent  incumbrances  ;  and  being  in 
possession  of  the  rents  and  profits  of  the  premises,  b^  indentures  dated  the  30th  and 
31st  of  July  1781,  conveyed  them  to  Abel  Jenkins,  m  trust  to  pay  the  sums  of  £300 
and  £400  with  interest  at  the  rate  of  5  per  ceiUum  per  annum,  although  interest 
voB  reserved  on  one  of  the  mortgages  at  the  rate  of  4  per  cent,  only ;  that  Abd 
Jenkins  paid  all  interest  in  [235]  arrear  to  the  time  of  his  death,  the  mortgageei 
not  requiring  payment  of  the  principal ;  and  by  his  will  dated  the  27th  olJume 
1802,  devised  alt  his  real  estates  to  the  Plaintiffs  Charles  James  and  David  Omn, 
his  executors,  and  died  leaving  the  Plaintiff  Abel  Jenkins  his  heir. 

The  bill  farther  stating  that  the  mortgaged  premises  had  become  vested  in  Susannak 
Biou,  who  was  entitled  to  the  principal  of  the  mortgage  money,  and  had  received 
interest  from  the  Plaintiffs  at  the  rate  of  5  per  cent,  to  July  1816  ;  prayed  a  recon- 
veyance of  the  mortgaged  premises,  on  payment  of  what  was  due  for  principal  and 
interest,  and  an  injunction  against  entering  on  the  Plaintiffs'  tenants,  or  giving 
notices  to  them,  or  otherwise  preventing  them  from  paying  their  rents  to  the  I^ain- 
tiffs,  and  against  bringing  an  ejectment. 

On  the  5th  of  December  1 81 7,  the  Plaintiffs  moved,  that  upon  juyment  into  eourt 
by  them  of  £300  and  £400,  the  principal  due  on  the  mortgages,  and  £60,  135.  9i. 
for  interest  to  the  20th  of  that  month,  an  injunction  might  be  issued  against  the 
Defendant  in  the  terms  of  the  prayer  of  the  bill. — The  Lord  Chancellor  directed  the 
motion  to  stand  over  until  the  time  for  answering  had  expired. 

The  Defendant,  by  her  answer,  claiming  as  heiress  at  law  and  administratrix  of 
Joseph  Biou,  who  died  intestate  in  1760,  and  admitting  the  first  mortgage  for  £300, 
denied  that  Brovme  and  his  wife  executed  a  second  mortgage  for  £400  ;  stated  that 
in  July  1759,  George  Keighiley,  by  the  direction  of  Mathews  Sewell,  mortgaged 
the  other  moiety  of  tne  premises  to  A.  Maseres  for  £400 ;  and  in  January  1775,  that 
mortgage  was  purchased  by  the  Defendant  from  Keightley,  in  whom  it  had  become 
vested. 

The  answer  further  stated,  that  Keightley  paid  the  interest  on  the  mortgages 
as  the  solicitor  of  jffewZf  and  [236]  steward  of  the  estates,  in  which  capacities  he  was 
succeeded  by  Abel  Jenkins,  deceased,  who  continued  the  payment  of  mterest  till  his 
death  in  1802  ;  and  from  that  time  the  Plaintiffs  Charles  Jamas  and  Abel  Jenkin* 
acted  as  stewards  of  the  estates,  and  paid  the  interest ;  that  in  1816  the  Defendant 
having  applied  to  Jenkins  for  an  account  of  the  rents  of  the  estates,  Jenkins  gare 
notice  to  the  PlaintifEs  that  he  intended  to  pay  the  principal  of  her  mortgage,  and  a 
correspondence  ensued,  Jenkins  claiming  to  be  entitled  to  redeem  by  virtue  of 
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coiiTeyances  executed  by  Sevxl  Mansel  to  Jenkins*  father  in  trust  to  sell.  The 

conveyances,  as  he  alleged,  directed  payment  of  the  purchase  money  in  discharge 
of  incumbrances,  and  reserved  the  surplus  to  Mansel ;  upon  the  death  of  Mansel 
intestate,  his  father  obtained  letters  of  administration,  and  assigned  his  interest 
in  his  son's  property  to  the  father  of  Jenkins ;  and  in  1783  the  Mansel  family 
claiming  the  property,  Serjeant  Hill  gave  an  opinion  that  Setcel  Mansel  at  his  death 
had  only  an  equitable  interest  in  the  surplus  of  the  money  to  be  raised  by  sale  of  the 
estate,  which,  as  a  chattel  interest,  passra  to  his  administrator. 

The  answer  stated,  that  the  title  of  Setoel  Mansel  to  the  equity  of  redemption 
of  the  estates  had  never  been  made  out ;  that  the  indentures  of  the  year  1781  were 
studiously  concealed,  and  had  not  been  acted  on ;  and  submitted  that  the  PlaintifEs 
ought  to  set  out  and  establish  their  right  to  redeem  the  estate,  and  that  the  heirs 
or  other  representatives  of  the  respective  mortgagors  ought  to  be  parties  to  the  suit ; 
and  insisted  on  the  Defendant's  right  to  the  possession  of  the  ratate,  until  redeemed 
by  some  person  entitled  to  redemption. 

The  Defendant  having  commenced  actions  of  ejectment  against  the  tenants  of 
the  premises,  the  Plaintifts'  motion  for  an  injunction  was  renewed. 

[237]  January  20.  The  Lord  Chancellor.  It  is  extremely  clear  that  a  mortgagee 
may  retain  possession  of  the  estate  until  he  is  paid,  and  that  no  one  has  a  right  to  make 
a  tender  of  the  money  due,  except  the  party  entitled  to  the  equity  of  redemption ; 
against  all  other  persons  the  estate  is  the  property  of  the  mortgagee.  A  party 
coming  to  redeem  a  mortgaged  estate,  must  prove,  at  his  own  costs,  that  he  is  the 
individual  entitled  to  the  equity  of  redemption.  The  opinion  of  Serjeant  Hill, 
whom  I  know  to  have  been  during  many  years  the  best  lawyer  in  the  kingdom,  has 
little  application  to  the  question  now  before  the  Court. 

January  27.  The  Lord  Chancellor  [Eldon].  A  mortgagee  may  retain  the 
mortgaged  estate  against  every  one  who  cannot  show  a  title  to  compel  redemption. 
The  mortgages  which  the  bill  seeka  to  redeem  are  not  the  mortgages  held  by  the 
Defendant.  It  must  be  assumed  that  the  parties  making  the  conveyance  in  1781, 
are  the  parties  entitled  to  the  equity  of  redemptipn,  and  I  doubt  whether  in  1782 
Jenkins  could  have  compelled  the  mortgagees  to  permit  him  to  redeem,  and  whether 
his  trust  is  not  much  more  special.  The  bill  and  the  correspondence  of  the  Plaintiffs 
represent  the  beneficial  interest  to  be  in  different  persons. 

I  perfectly  agree  with  Serjeant  Hill's  opinion ;  that  the  utmost  interest  in 
Heteel  Mansel  was  a  pecuniary,  and  not  a  real  interest.  By  their  correspondence  the 
PlaintifEs  erroneously  reprraent  the  interest  to  be  in  him  and  another  person.  Were  a 
decree  now  made,  ought  the  reconveyance  to  be  absolute,  or  subject  to  redemption  1 

On  the  1 7th  of  March  1818,  the  Lord  Chancellor  ordered,  that  upon  the  Plaintiffs' 
undertaking  to  give  [238]  judgment  in  the  actions  against  the  tenants  to  be  dealt 
with  as  the  Court  should  think  fit,  and  not  to  bring  any  writ  of  error,  the  Defendant 
should  not  proceed  with  them  until  the  farther  order  of  the  Court. — Reg.  Lib.  A. 

1817,  fol.  634. 

On  the  11th  of  November  1818,  the  Defendant,  by  motion  of  course,  obtained  an 
order  for  dismissing  the  bill  for  want  of  prosecution. — Beg.  Lib.  A.  1818,  fol.  6. 

January  19, 1818-  On  this  day  the  Plaintiffs  movea  to  discharge  the  order  for 
dismission. 

Mr.  Hart,  and  Mr.  Boteler,  in  support  of  the  motion.   After  the  order  of  March 

1818,  for  an  injunction,  the  bill  could  not  be  dismissed  by  motion  of  course.  That 
order  was  decretal,  and  necessarily  retained  the  cause  for  the  purpose  of  determining 
how  the  judgment  given  by  the  Plaintiffs  under  the  direction  of  the  Court  should 
be  dealt  with.  By  means  of  that  order,  the  Defendant  obtained  judgment  at  an 
earlier  period  than  that  at  which  it  could  have  been  obtained  in  the  orcunary  course 
of  proceeding  at  law ;  and  this  Court  will  not  allow  itself  to  be  deprived  by  a  motion 
of  course,  of  that  jurisdiction  to  control  the  use  to  be  made  of  a  judgment,  which 
was  expressly  reserved  by  the  order  under  which  it  was  given. 

Sir  Arthur  Piggott,  Mr.  Wetherell,  and  Mr.  Wakefield,  against  the  motion.  Ko 
excuse  has  been  offered  for  the  Plaintiffs'  delay,  d  which  no  advantage  was  taken, 
until  five  months  after  [239]  the  time  when,  by  the  course  of  the  Court,  the  bill 
might  be  dismiBsed  without  notice. 

By  Lord  Bacon's  order,  if  the  Plaintiff  discontinue  prosecution,  after  all  the 
Defendants  have  answered,  by  the  space  of  one  whole  term,  the  cause  is  to  be  dia- 
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missed  of  course,  without  any  motion.  {Orders  in  Chancery,  ed.  Beamee^  11.)  Since 
the  statute  of  Anne  (4  Anne,  c.  16,  s.  23),  directed  that,  on  dismission,  of  a  bill  for 
want  of  prosecution,  the  Plaintiff  should  pay  full  costs,  the  Court  has  indulged  the 
Plaiutifi  till  the  end  of  the  third  term,  and  that  is  now  become  the  course  of  the  Court 
in  this  matter.  (Procj.  FUg.  376.)  If  during  three  terms  the  Plaintiff  has  taken 
no  proceeding  in  the  cause,  his  bill  is  subject  to  be  dismissed  by  motion  of  coune 
without  notice.  The  authority  on  which  the  order  is  obtained  is  the  certificate  d 
the  six  clerk  that  no  proceeding  has  taken  place.  The  Attorney-General  t.  finA 
(1  Ves.  d  Beames,  368).  Nothing,  therefore,  which  comes  not  within  his  cogniz- 
ance is  a  proceeding  ;  otherwise  it  would  be  necessary  to  produce,  in  addition  to  hii 
certificate,  an  affidavit  negativing  the  existence  of  interlocutory  orders. 

The  Lord  Chancellor.  Supposing  that  by  consent  an  order  had  been  made  that 
the  bill  should  not  be  dismissed,  the  six  clerk  would  have  no  knowledge  of  that 
order. 

Argument  agunst  the  motion  resumed.  In  such  a  case  the  Court  would  treat 
the  application  to  the  six  clerk  as  a  fraud. 

The  Lord  ChanceUor.  The  Court  would  dismiss  the  bill  on  production  of  the 
six  clerk's  certificate ;  hut  would  the  next  day  di6-[240]-charge  the  order  of  dis- 
mission, when  informed  of  the  order  by  consent. 

Argument  against  the  motion  resumed.  In  Degrades  v.  Lane  (15  Ves.  291), 
your  Lordship  restored  the  old  rule,  which  dispenses  with  notice  of  the  motion  to 
dismiss.  hxNaylorY.  Taylor{l&  Ves.  127),  ajidm  Day  v. Snee  {3  Ves.& Beames,  170). 
it  was  expressly  decided  that  an  injunction  constitutes  no  objection  to  the  motion. 

The  only  objection  to  a  motion  of  this  kind  is  some  proceeding  within  the  time 
limited ;  and  no  act  is  a  proceeding  which  does  not  advance  the  cause  to  a  hearing- 
Amendments  and  exceptions  are  proceedings,  because  they  tend  to  prepare  the 
record  for  the  judgment  of  the  Court.  An  order  for  m.  injunction  before  decree  is 
interlocutory  merely,  and  not  decretal ;  the  injunction  preserves  the  propeitr 
until  the  decree,  but  constitutes  no  part  of  the  relief  to  be  then  given.  The  Plamtifii 
mi^ht  have  dismissed  their  bill  by  consent ;  and  an  omission  to  proceed  during  a 
period  which  by  the  rules  of  the  dourt  renders  the  bill  subject  to  be  dismissed,  is  an 
implied  consent  to  its  dismissal. 

The  Plaintiffs  have  sufEered  no  prejudice  by  the  terms  of  the  order ;  the  De- 
fendant might  before  this  time  have  obtained  judgment;  and  the  action  being 
commenced  by  special  original,  no  writ  of  error  could  be  brought. 

The  Lord  Chancellor  [Eldon].  The  merits  of  this  case  are  not  now  in  question  ; 
and  on  the  present  application  I  must  assume  that  the  order  of  March  1818,  was 
properly  made,  although  I  acknowledge  my  mind  is  not  free  from  doubt  on  that  point 

[241]  The  Plaintins  by  their  bill  insist  on  a  right  to  restrain  the  Defendant, 
who  claims  as  mortgagee  for  two  different  sums,  one  of  which  passed  to  her  by 
assignment,  from  takmg  possession  of  the  mortgaged  premises  by  means  of  her  legal 
right.  On  the  argument  of  the  former  order,  I  was  of  opinion  that  unless  other 
parties  were  brought  before  the  Court,  the  Plaintiffs  had  not  a  right  to  redeem.  It 
appeared  to  me  that  the  Defendant  as  mortgagee  was  in  this  situation,  that  she 
might  refuse  to  convey  the  mortgaged  premises  to  any  one  who  was  to  become  by 
that  conveyance  mortgagee  or  assignee  of  the  mortgagee  (because  no  mortgagee 
can  he  compelled  to  place  another  person  in  his  stead  as  mortgagee),  and  might 
retain  possession  and  refuse  to  reconvey,  unless  the  persons  entitled  came  to  demand 
possession  and  reconveyance.  It  was  never  disputed  that  the  Defendant  is  a  mere 
mortgagee.  The  mortgage  and  costs  are  tendered  to  her ;  but  she  refuses  to  accept 
them,  and  insists  on  holmng  possession  against  all  who  cannot  show  a  title  to  the 
equity  of  redemption.(l)  Un-{24^l6SB  aU  account  i^^ainst  her  was  waved,  she  vu 
entitled  to  hold  possession  till  the  account  had  been  taken. 

[243]  In  March  1818,  the  Court  made  the  order  on  which  the  Plaintiffs  on  this 
occasion  have  relied ;  and  it  is  admitted  that,  although  that  order  had  not  been 
made,  [244]  the  Defendant  could  not  have  moved  to  dismiss  the  bill  for  want  of 
prosecution  until  June.  The  precedents  which  have  been  cited,  and  which  were 
established  by  myself,  I  am  anxious  to  follow  to  the  utmost  extent  to  which  principle 
will  authorise  me  ;  namely,  that  after  an  injunction  has  been  obtained,  if  the 
Plaintiff  ti^es  no  step  during  three  terms,  the  Defendant  may  dismiss  the  bill  for 
want  of  prosecution,  by  motion  of  course  ;  although  there  is  an  order  staying  execu- 
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'tion,  ortrial.  oreren  sometimes  the  commencement  of  an  action.  In  those [246]  cases, 

on  production  of  the  six  clerk's  certificate,  or  on  an  assertion  to  which  the  Court 
^ives  credit  that  the  certificate  will  be  made,  the  hill  is  dismissed,  and  of  course  the 
injiinction  ends.  The  question  is,  whether  the  principle  of  those  cases  rules  the 
present  1  I  add  only,  that  to  what  is  called  courtesy  the  Court  can  pay  no  attention  ; 
a.nd  that  whatever  may  have  been  the  practice  of  the  clerks  in  court,  notice  of  such  a 
motion  is  not  necessary.  Forty  years  experience  authorises  me  to  say,  that  these 
courtesiefl  occasion  more  delay  than  any  other  transaction  in  the  Court. 

I  agree  that  on  the  motion  to  dismiss  the  bill,  the  Court  looks  no  farther  than  the 
certificate  of  the  six  clerk  ;  but  if  any  transaction  between  the  parties  renders  that 
motion  inconsistent  with  justice,  the  Court  will  advert  to  tiiat  transaction,  on  an 
application  to  dischai^e  the  order.  The  certificate,  therefore,  is  not  conclusive  on 
tb.e  question  whether  the  order  shall  remain ;  and  the  point  to  be  decided  here  is. 
whetaer  the  principle  of  those  excepted  cases  in  whibh  the  Court  [246]  looks  beyond 
the  certificate,  comprehends  the  present  case  1 

It  has  been  said  that  the  Defendant  gained  no  advantage  by  the  order  of  March 
18  18  ;  I  think  she  gained  much.  Without  this  order  she  could  not  have  obtained 
a  judgment,  on  which  the  Plaintiffs  could  not  have  brought  a  writ  of  error,  nor 
could  she  have  moved  to  dismiss  the  bill  until  Juiu  ;  whereas  on  the  first  day  of  the 
term  ensuing  the  order,  if  judgment  had  not  been  given  according  to  its  terms, 
she  might  have  moved  to  dusofve  the  injunction ;  and  an  injunction  is  the  object 
of  the  bill.  The  order  amounts  to  this,  that  the  Plaintiffs,  giving  judgment,  shall 
have  the  benefit  of  all  equitable  consideraticms ;  and  the  Defendant,  obtaining 
judgment,  shall  not  receive  the  fruits  of  it  until  this  Court  has  decided  whether  she 
is  entitled  to  them.  This  Court  therefore  assumes  the  right  of  controling  the 
judgment  at  law. 

Since  March  1818,  this  case  has  been  placed  in  circumstances  quite  different 
from  those  in  which  the  Court  commonly  acts  ;  from  that  time  it  was  competent 
to  the  Defendant,  stating  that  judgment  had  not  been  given  as  ordered,  to  obtain 
the  dissolution  of  the  injunction.  Call  the  order  interlocutory  or  not,  it  is  a  rule  of 
Court  which  alters  the  situation  of  the  parties  in  respect  to  the  right  to  dismiss  the 
bill  for  want  of  prosecution.  The  principle  of  the  cases  cited  in  support  of  this 
niotion,  is  not  applicable  here ;  that  principle  is,  that  a  party  who  has  obtained 
an  injunction  shall  not  dela^  the  cause  further  than  if  he  had  not  obtained  it ;  but 
i£  the  order  for  the  injunction  affords  other  advantages,  as  an  undertaking  not  to 
bring  a  writ  of  error,  or  an  early  opportunity  of  applying  to  the  Court,  it  [2473  seemB 
that  to  such  a  case  the  ordinary  rule  can  not  be  extended.  (Note  :  See  in  addition 
to  the  cases  cited,  Earl  of  Warwick  v.  Duke  of  Bedford,  1  Cox,  111.  Hannam  v. 
The  South  London  Wateriwrks  Company,  2  Mer.  61.) 

May  i.  The  Lord  Chancellor  stated,  that  on  reconsideration  he  retained  the 
opinion  which  he  had  expressed,  that  the  bill  could  not  be  dismissed  on  motion 
without  notice ;  and  intimated  that  he  would  consider  the  terms  which  should  be 
imposed  on  discharging  the  order  of  November  1818. 

4  May  1819.  "His  Lordship  doth  order,  that  the  order  made  in  this  case, 
dated  the  11th  day  of  November  1818,  be  discharged;  and  it  is  ordered,  that  the 
defendant  S.  Biou  do  restore  the  possession  of  the  premises  in  the  pleadings^  men- 
tioned to  the  Plaintiff  Abel  Jenkins,  undertaking  to  deal  with  such  possession  as 
the  Court  shall  hereafter  order ;  and  it  is  ordered,  that  the  said  Defendant  do  retain 
the  rents  and  profits  she  has  received,  without  prejudice  to  either  side."  Reg.  Lib. 
A.  1819,  fol.  1800.(2) 

(1)  Lomaz  v.  Bird,  1  Vern.  182.  Bicldey  v.  Dorrington,  and  Monk  v.  Pomfret, 
cited  and  approved,  Barnard.  32. 

Fym  V.  Bowreman  and  Others ;  and  Bowreman  v.  Fym,  Stoddard,  and  Others. 

In  Chancery.    December  20th,  1793. 
Upon  a  bill  to  redeem,  a  prima  facie  title  is  sufficient ;  and  an  issue  shall  not  be 
directed  though  the  title  is  complicated,  if  uncontradicted. 

Upon  a  rehearing  before  Lord  Loughborough,  the  case  appeared  to  be,  that  Bowre- 
man had  filed  his  bill  in  1778  to  redeem  a  mortgage  made  by  Nicholas  Stoddard. 
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BoioremarCs  ancestor,  to  Pym ;  tliat  the  Defendant  Stoddard  h&d  filed  his  bill  in 
1779,  claiming  to  be  heir  at  lav  of  the  first  mortgagor,  and  intitled  as  such  to  the 
equity  of  redemption,  but  afterwards  disclaimed ;  that  the  Defendant  Pym  claimed 
to  hold  the  premises  discharged  of  the  equity  of  redemption,  but  that  the  Defendant 
Fpm's  ancestor  had,  by  an  answer.filed  in  the  Court  ot  Exchequer  in  1772,  admitted 
hmiaelf  to  he  a  mere  mortgagee  ;  'that  Botoreman  filed  a  bill  of  reviTor  and  supple- 
ment, and  amended  it  in  1789  ;  that  Pym  in  1790  filed  his  bill,  as  seised  in  fee 
of  the  premises,  for  delivery  of  the  title-deeds. 

^These  causes  came  on  to  be  heard  on  the  27th  November  1792  ;  and  Bowremai^ 
insisted  that  he  had,  by  very  full  and  sufficient  evidence,  proved  himself  to  be  heir  at 
law  of  Nicholas  Stoddard,  the  mortgagor,  unless  some  nearer  heir  appeared  ;  and 
that  it  was  not  suggested  in  the  causes,  that  any  such  nearer  heir  had  appeared,  or 
was  in  existence ;  and  that  he  had  also  by  very  sufficient  evidence  proved  negatively 
that  there  could  be  no  such  nearer  heir ;  and  no  eTidence  was  entered  into  by  the 
Defendant  to  disprove  Bowrenum's  title  as  heir. 

The  Lords  Commissioners  had  thereupon  ordered  the  parties  to  proceed  to  a  trial 
at  law  upon  the  following  issue  :  whether  Bovoreincm  was  the  heir  at  law  of  the  said 
Nicholas  Stoddard  deceased,  reserving  costs,  and  further  directions. 

Against  this  order,  Bowreman  presented  a  petition  of  rehearing,  signed  by  his 
counsel,  the  Attorney-General  Scolt^  Solicitor-General  Mitford,  Mr.  Mansfield,  and 
Mr.  Stanley. 

The  reasons  alleged  in  the  petition  for  rehearing  were  : 

That  the  petitioner  did,  at  the  hearing  of  these  causes,  produce  good  and  sufficient 
evidence  to  prove  that  the  petitioner  was  such  heir,  which  was  not  opposed  by  any 
evidence  given  on  the  part  of  the  said  John  Pym ;  that  it  appears  by  the  answer 
of  the  said  / ohn  Pym  put  in  to  the  petitioner's  bul,  that  he  had  no  right  or  title  what- 
soever to  the  mortgaged  premises,  inasmuch  as  the  only  right  or  title  pretended  by 
him  by  his  said  answer  thereto  was  derived  from  George  Pym  deceased,  upon  supposi- 
tion that  the  said  George  Pym  had  obtained  a  release  of  the  equity  of  redemption 
of  the  mortgaged  premises,  and  had  levied  a  fine  thereof  in  Hilary  Term  1770 ; 
whereas  it  appeared  by  the  answer  of  the  said  George  Pym  put  in  to  the  petitioner's 
bill  in  the  Court  of  Exchequer,  and  sworn  by  the  said  George  Pym  in  November  1772, 
that  the  said  Georye  Pym  admitted  that  he  had  then  no  right,  title,  or  interest,  in  the 
mortgaged  premises,  except  by  virtue  of  the  said  indenture  of  demise,  and  by  way  of 
mortgage  for  100  years,  and  did  not  pretend  to  have  obtained  any  release  of  the 
equity  of  redemption  thereof,  or  to  have  gained  in  any  manner  any  freehold  interest 
therein ;  and  submitted  to  be  redeemed  upon  payment  of  principal,  interest,  and 
costs ;  so  that  the  said  Defendant  John  Pym  had  no  right  or  title  to  contest  the 
petitioner's  title  as  heir  at  law  of  the  said  Nicholas  Stoddtard  deceased,  which  title 
was  not  contested  by  the  executors  of  the  said  George  Pym  : 

That  the  evidence  of  the  petitioner  being  the  heir  at  law  of  the  said  Nickolai 
Stoddard,  was  such  that  the  Court  might  have  decided  upon  such  evidence  con- 
sistently with  its  rules  and  established  practice,  and  none  of  the  other  parties  in 
these  causes  had  alleged  himself  to  be  the  heir  at  law  of  the  said  Nicholas  Stoddard 
in  opposition  to  the  petitioner  : 

And  it  not  being  even  suggested  that  any  other  person,  not  a  party,  now  sees  up 
any  title  in  such  character  to  the  mortgaged  premises,  or  any  right  to  redeem  the 
mortgage,  the  said  John  Pym  who  is  in  possession  merely  in  consequence  of  the 
possession  obtained  by  the  said  George  Pym  as  a  mortgagee  for  such  term  of  lOU 
years  as  aforesaid,  had  no  right  to  call  upon  the  Court  to  compel  the  petitioner  to 
establish  his  title  at  law  to  the  equity  of^redemption  of  the  mortgaged  premises, 
before*  the  petitioner  shall  be  at  liberty  to  redeem  the  said  mortgaged  premises ; 
such  a  redemption  by  the  petitioner  not)being  in  the  least  prejudicial  to  the  pre- 
tensions of  any  future  claimant,  should  any  ever  appear  to  dispute  the  petitioner  s 
title  as  such  heir  at  law  as  aforesaid  : 

That  considering  the  respective  situations  and  interests  of  the  petitioner  and  the 
said  J.  Pym,  the  evidence  given  by  the  petitioner  to  prove  himself  the  heir  at  lav 
of  the  said  Nicholas  Stoddard  was  amply  sufficient ;  and  that  even  upon  much  less 
proof  than  he  has  actually  given,  he  ouffht  to  have  been  permitted  to  redeem  the 
mortgaged  premises,  without  the  troume  and  expense  of  a  trial  at  law,  and  the 
delay  consequential  thereon,  more  especially  as  the  said  John  Pym  had  not  attempted 
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by  any  evidence  whatsoever  to  contradict  the  evidence  adduced  by  the  petitioner, 
or  even  pretended  that  any  person  was  or  claimed  to  be  the  heir  of  the  said  Nicholas 
Stoddard ;  so  that  the  said  John  Pym  by  insisting  upon  an  issue  to  try  whether 
tlie  petitioner  was  the  heir  as  aforesaid,  could  only  mean  to  put  the  petitioner  to 
considerable  expense,  and  to  delay  the  petitioner  in  obtaining  possession  of  the  mort- 
aged  premises,  the  rents  already  received  from  the  mortgaged  premises  exceeding 
y  £1000  and  upwards  the  principal  and  interest  due  on  the  said  mortgage,  and  the 
said  John  Pym  being,  as  the  petitioner  apprehended,  utterly  unable  to  pay  the 
petitioner  the  costs  of  the  trial  of  such  issue,  and  the  surplus  rents  due  to  the  peti- 
tioner, and  therefore  meaning  only  to  harass  the  petitioner,  and  to  compel  him  to 
enter  into  some  compromise  to  avoid  the  expense  o1  such  trial. 

Lord  Loughborough  was  of  opinion  with  the  petitioner,  and  accordingly  reversed 
the  decree  of  the  commissioners,  and  proceeded  to  decree  a  redemption. — From 
Lord  ColchesUr's  MSS. 

"  His  Lordship  doth  order,  that  the  order  on  hearing  of  these  causes  dated  the 
27th  day  of  November  1792,  be  reversed  and  be  as  follows  (that  is  to  say) ;  it  is 
ordered  that  the  Plaintiff's  bill  in  the  first-mentioned  cause  do  stand  dismissed  out 
of  this  Court  with  costs  to  be  taxed,  &c. ;  and  in  the  last-mentioned  cause  his  Lord- 
ship doth  order  and  decree,  that  it  be  referred  to  the  said  Master  to  take  an  account 
of  what  is  due  for  principal  and  interest  on  the  mortgage  in  the  pleadings  mentioned, 
and  to  tax  the  Defendants  the  executors  of  George  Pym  deceased,  their  costs  of  that 
suit ;  and  his  Lordship  doth  declare,  that  the  Plaintiff  William  Bowreman  is  entitled 
to  redeem  the  said  mortgage,  and  to  have  a  conveyance  made  to  him  of  the  mortgaged 
premises";  with  directions  for  taking  an  account  of  the  rents  and  profits. — ^Reg. 
Lib.  B.  1793.  foL  213-215. 

(2)  Railton  p.  Woolrick.   In  Chancery.    December  11 th,  11 9lt 

An  order  to  refer  an  answer  for  impertinence  not  prosecuted,  is  no  objection  to  a 
motion  to  dismiss  for  want  of  prosecution,  and  the  Defendant  needs  not  proceed 
to  obtain  the  Master's  report  in  his  favor. 

The  Defendant  having  put  in  his  answer  to  this  bill,  the  Plaintiff  in  May  1791. 
obtained  an  order  to  refer  the  answer  for  impertinence,  but  had  never  taken  out  any 
warrant  before  the  Master,  or  proceeded  under  the  order. 

^jShuter  this  day  moved,  that  the  order  to  refer  the  answer  might  be  discharged, 
and  that  the  bill  might  be  dismissed  for  want  of  prosecution. 

Cooke  for  the  Plaintiff  contended  that  the  Defendant  was  not  entitled  either  to 
have  the  order  discharged  or  the  bill  dismissed  ;  that  the  regular  way  for  the  De- 
fendant to  have  got  rid  of  the  order,  would  have  been  by  taking  out  warrants  himself, 
and  procuring  the  Master's  Report  that  the  answer  was  not  impertinent ;  as  in  the 
case  of  exceptions,  where  the  Defendant  might  proceed  upon  the  reference  to  get 
the  answer  reported  sufficient ;  aiid  that  the  Defendant  was  not  intitled  to  have 
the  bill  dismissed,  because  an  answer  referred  for  impertinence  was  not  considered 
as  any  answer,  and  a  Defendant  who  had  not  answered  would  not  be  intitled  to  move 
to  dismiss  a  bill  for  want  of  prosecution ;  and  he  offered  to  proceed  immediately 
before  the  Master  upon  the  reference. 

But  the  Lord  ChanceUor  [Thurlow]  said  that  the  Plaintiff  had  abandoned  the 
order  by  not  proceeding  under  it,  and  he  discharged  the  order,  and  would  have 
dismissed  the  bill,  but  Cooke  undertook  to  speed  the  cause. — From  Mr.  Cooix. — Lord 
Colchester's  MSS. 

I7th  December  1791. — "Upon  motion,  &c.,  it  was  alleged  that  the  Plaintiff  having 
exhibited  his  bill  in  this  Court  against  the  Defendant,  he  put  in  his  answer  thereto 
OQ  the  28th  day  of  June  1790,  as  by  the  six  clerks  certificate  appears,  after  which 
the  Plaintiff  not  having  proceeded  further  in  the  cause,  the  Defendant  gave  notice 
that  he  should  move  to  dismiss  the  Plaintiff's  bill  for  want  of  prosecution,  whereupon 
the  Plaintifl  applied  for  and  obtained  an  order  bearing  date  the  31st  day  of  May 
last,  whereby  it  was  ordered  that  it  should  be  referred  to  Mr.  Popkam,  one,  &c.,  to 
look  into  the  Plaintiff's  bill,  and  the  Defendant's  answer,  and  certify  whether  the 
Defendant's  answer  was  impertinent  or  not,  but  the  Plaintiff  has  not  since  proceeded 
under  the  said  order  of  reference  or  in  this  cause  ;  it  was  therefore  prayed  that  the 
said  onler  of  the  Slst  day  of  May  last  may  be  discharged,  and  the  Plaintiff's  bill 
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may  stand  dismissed  out  of  this  Oourt  for  vant  o£  proBecution,  with  costs  to  be 
taxed,  &c.,  whereupon  and  upon  hearing,  &c.,  it  is  ordered  Chat  the  said  order  bearing 
date  the  3 1st  day  of  May  last  oe  discharged,  and  that  the  Plaintiff  do  go  to  commiesion 
this  vacation,  give  rules  to  pass  publication  in  this  term,  and  procure  the  came 
to  be  set  down  for  hearing  in  Easter  Term  next,  or  in  default  thereof  it  is  ordered 
that  the  Flaintii!'s  bill  do  stand  dismissed  out  of  this  Court  with  costs,  for  want  d 
prosecution,  without  farther  motion  ;  and  it  is  hereby  referred  to  Mr.  JPepgs^  one. 
&c.,  to  tax  the  said  costs."— Reg.  Lib.  B.  1791,  fol.  32. 

Attorney-General  v.  Lord  Stamford.    In  Chancery.    January  23d,  1792. 

Upon  an  order  at  the  instance  of  a  Defendant  to  amend  by  a  short  day  or  be 
dismissed,  it  is  sufficient  to  amend  by  expunging  another  Defendant,  though 
immaterial  to  the  Def&ndant  at  whose  instance  the  order  was  made. 

After  the  answer  in  this  cause  had  come  in,  the  Plaintiffs  remained  three  tenoG 
without  any  proceeding,  and  then  obtained  an  order  to  amend  their  informatioa, 
and  having  remained  some  time  without  amending  it,  the  Defendants  moved  that 
the  order  to  amend  might  be  discharged,  and  the  bill  dismissed  for  want  of  prosecu- 
tion. The  Plaintiffs  then  undertook  to  amend  within  a  limited  time,  but  not  having 
doue  it,  an  order  was  made  on  the  Defendant's  application  on  the  6th  December  last, 
that  thePlaintiffs  should  amend  the  information  before  the  last  seal  after  Mick^ulmas 
Term  or  the  information  be  dismissed.  The  Plaintiffs  then  amended  the  infornu- 
tioQ,  merely  by  striking  out  the  names  of  two  Defendants,  and  obtained  an  order  to 
dismiss  the  information  as  to  them  with  costs. 

Pemberton  now  moved,  for  the  other  Defendants,  that  the  information  might  be 
dismissed ;  and  he  contended  that  the  Plaintiffs  had  not  complied  with  the  last 
order ;  that  they  had  made  no  material  amendment,  none  that  related  to  the  presoit 
Defendants,  and  therefore  that  the  information  ought  to  be  dismissed. 

The  Plaintifis  did  not  appear,  but  an  affidavit  of  servioe  of  notice  of  the  motioD 
on  them  was  read. 

The  Lord  Chancellor  [Thurlow].  The  conduct  of  the  Plaintifis  is  very  vexations, 
but  yet  they  have  literally  complied  with  the  order,  and  therefore  the  information 
cannot  now  be  dismissed.   Motion  refused. — From  Lord  Ci^ehester's  MSS. 

Squirrell  v.  Squirrell.   In  Chancery.  January  IGth^  1794< 
After  subpoena  to  rejoin,  a  bill  may  be  dismissed  for  want  of  prosecution. 

Abbott  moved  to  dismiss  for  want  of  prosecution,  after  subpoena  to  rejoin.  The 
registrar  doubted,  but  3  Atk.  558,  being  cited  for  the  motion,  it  was  ordered  by  the 
Lord  Chancellor  [Loughborough].— From  Lord  Colchester's  MSS.— Reg.  Lib.  B.  1793, 
fol.  114. 

[248]  Kynaston  v.  The  East  Inou  Company.   March  27,  Aprii  6,  May  4,  1819. 

[See  S.  C.  on  appeal  in  House  of  Lords,  3  Bligh,  153,  and  references  in  note.] 

Owners  and  occupiers  of  houses  in  London,  subject  to  tithe  ;  Defendants  in  a  suit  by 
the  tithe-owner,  ordered  to  permit  witnesses  to  inspect  them  preparatory  to  examin- 
ation on  interrogatories,  for  proving  their  value. 

The  bill,  filed  in  Trinity  term  1809,  and  amended  under  an  order  of  FAryary 
mil,  stated,  that  the  Plaintiff  vras,  and  ever  since  the  month  of  May  1804,  had  been 
seised  of  or  entitled  unto,  and  in  the  possession  of,  the  rectory  impropriate  of  Saint 
Botolvh  without  Aldgate,  part  whereof  is  situate  within  the  city  of  London  or  the  liber- 
ties thereof,  and  other  part  in  the  suburbs  of  the  city,  and  within  the  county  of  Middle- 
sex :  and  was  then,  and  ever  since  the  year  1804,  had  been  entitled  to,  and  ought  to 
have  received,  all  the  tithes,  rates  for  tithes,  sums  and  customary  payments,  or  other 
duties,  in  lieu  of  tithes,  which  had  become  due  and  pay^49]-ftble  from  the  citixenE 
and  inhabitants,  for  the  time  being,  of  that  part  of  the  parish  which  Ges  within  the 
city  of  London  or  the  liberties  of  iJie  same,  for  their  [250]  respective  houses,  shope. 
warehouses,  cellars,  and  stables,  situate  within  that  part  of  the  parish  which  }m 
\^thin  the  city  or  the  liberties  thereof :  and  the  bill  then  stated  the  decree,  bearing 
date  the  23rd  day  of  February  1545,  made  by  Thomas,  then  Archbishop  of  CafUeF&iiry, 
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and  others  therein  named,  in  pursuance  oE  the  act  of  the  37th  year  of  Henry  YIII. 
c  12. 

The  bill  further  stated,  that  by  virtue  of  that  act  and  decree,  the  Plaintiff 
became  entitled  to  receive  all  [261]  monies  due  and  payable  for  and  in  respect  of  the 
tithes,  oblations,  and  dues,  arising  and  payable  by  the  inhabitants  and  occupiers 
of  houses,  warehouses,  wharfs,  and  quays,  within  that  part  of  the  parish  of  St.  Botolph 
A  Idgate,  which  is  situate  in  the  city  of  London  or  the  Uberties  thereof,  at  and  after  the 
rat-es  expressed  and  directed  to  be  paid  in  the  decree  (that  is  to  say),  for  ever^  ten 
shillings  rent  by  the  year  of  all  houses,  shops,  warehouses,  cellars,  and  stables,  within 
the  rectory  or  parish,  Is.  4^.,  and  for  every  205.  rent  by  the  year  of  all  houses,  shops, 
&c.,  within  such  parish,  2s.  9^. ;  subject  to  certain  abatements  in  the  decree  specified. 

Hie  bill  further  stated,  that  the  Defendants  had,  ever  since  the  month  of  May 
1804,  been,  and  then  were,  in  the  possession  and  occupation  of  several  messuages  or 
dwelling  houses,  warehouses,  cellars,  wharfs,  quays,  edifices,  and  buildings,  situate 
within  that  part  of  the  parish  of  St.  Botolph  Aldgate,  which  lies  in  the  city  of  London 
or  the  liberties  thereof,  at  and  under  certain  yearly  or  other  rents  and  reservations, 
or  otherwise  ;  and  that  certain  yearly  or  other  rents  or  reservations,  in  the  nature 
of  rents,  had  been  or  were  formerly  or  theretofore,  or  at  some  times,  paid  or  reserved, 
or  made  payable,  for  or  in  respect  of  the  houses  or  warehouses,  &c.,  or  some  or  one 
of  them,  or  of  some  other  houses  or  buildings,  which  formerly  or  theretofore  were 
erected  and  stood  upon  the  scite,  or  upon  the  same  pieces  or  parcels  of  land  or  ground, 
on  which  the  houses^  warehouses,  &c.,  then  in  the  possession,  holding,  or  occupation 
of  the  Defendants,  had  been  since  erected  and  then  stood,  or  had  been  made,  and  there- 
fore the  tithes,  or  yearly  payments  in  the  nature  of  tithes,  were  during  the  time 
they  were  in  such  occupation  and  possession,  and  then  were,  payable  by  them,  for 
or  in  respect  of  the  said  messuages  or  dwelling  houses,  warehouses,  &c.,  in  man- 
C252]-uer  and  after  the  rate  directed  by  the  decree,  according  and  in  proportion 
to  the  rents  respectively  then  paid  by  the  Defendants  or  payments  made  bv  them,  in 
the  nature  or  in  lieu  of  rent,  during  the  time  last  mentioned,  to  the  Flaintifi,  as 
the  rector  or  impropriator  of  the  parish  :  and  that  the  sums  of  money  payable  for 
or  in  respect  of  the  tithes  or  dues,  for  or  in  respect  of  the  houses,  &c.,  in  the  occupation 
or  possession  of  the  Defendants,  or  any  part  thereof,  had  not,  since  the  month  of  May 
1 804,  been  paid  to  the  Plaintiff,  or  to  any  other  person,  by  his  order  or  for  his  use,  and 
that  there  was  then  a  considerable  sum  of  money  owing  to  him  on  that  account, 
from  the  Defendants. 

The  bill,  charging  that  the  tithes  were  payable,  and  that  the  amount  of  the 
several  sums  to  be  paid  by  the  Defendants  for  the  tithes,  or  in  the  nature  thereof,  ought 
to  be  calculated  and  computed  after  the  rate,  and  in  the  manner  directed  by  the 
decree,  according  to  the  present  or  improved  or  last  known  rent  or  rents,  or  value  of 
the  houses,  &c.,  and  other  buildings ;  prayed,  that  an  account  might  be  taken 
of  the  several  sums  of  money  due  to  the  Plaintiff,  for  the  tithes,  rates  for  tithes,  sums 
or  customary  payments,  or  other  duties  in  lieu  of  tithes,  on  accoujit  of  the  messuages, 
&c.,  held  and  occupied  by  the  Defendants,  within  such  part  of  the  rectory  or  parish, 
as  aforesaid,  or  the  titheable  places  thereof,  in  each  year  since  the  month  of  May 
1804 ;  and  that  the  Defendants  might  pay  to  the  Plaintiff  the  money  which  should 
he  found  due  from  them  on  the  taking  such  account,  the  Plaintiff  waiving  all  penalties 
and  forfeitures,  &c. 

By  their  answer,  the  Defendants  admitted,  that  they  had,  ever  since  the  year  1804, 
occupied,  and  did  then  occupy,  and  were  the  owners  of  several  stacks  of  ware- 
[253]-hoU8e8,  and  three  dwelling-houses  for  their  warehouse-keepers  and  servants, 
situate  in  and  near  Gravel  Lane,  Petticoat  Lane,  Harrow  Alley,  and  Cutler's  Street, 
and  also  certain  warehouses  then  or  formerly  called  Parker's  Gardens  Warehouses, 
situate  in  Haydon  Square,  near  another  alley  or  place  also  called  Harrow  Alley  • 
and  that  they  were  then,  and  ever  since  the  year  1804,  had  been  the  occupiers  of 
certain  warehouses  called  EumbalVs  Warehouses,  situate  also  in  Haydon  Square. 
And  they  stated,  that  they  believed  that  the  whole  of  the  warehouses  and  dwelling- 
houses,  therein  mentioned  to  be  situate  in  or  near  Gravel  Lane,  Petticoat  Lane,  and 
the  first  mentioned  Harrow  Alley  and  Cutler's  Street,  and  a  small  proportion  of  the 
warehouses  called  Parker's  Gardens  Warehouses,  and  a  part  of  the  warehouses  called 
Bum^all's  Warehouses,  respectively,  are  in  that  part  of  the  parish  of  St.  Botolph 
which  is  within  the  city,  and  that  the  residue  of  the  warehouses,  called  Parker's 
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Gardens  Warehouses  and  Rumball's  Warehouses  respectively,  are  situate  in  the 
parish  of  Trinity,  Minories,  in  the  county  of  Middlesex.  And  they  further  stated, 
that  all  the  warehouses  and  dwelling-houses,  before  mentioned  to  be  situate  in  and 
near  Gravel  Lane^  Petticoat  Lane,  the  first-mentioned  Harrow  Alley  and  CutUr'sStrea, 
and  the  warehouses  called  Parker^s  Gamiens  Warehouses,  were  built  by  the  Ddend- 
anta,  and  that  they  having  built,  and  being  themselves  the  owners  of  the  hil- 
mentioned  warehouses  and  dwelling-houses,  they  did  not  then,  nor  ever  did  hold  the 
same,  or  any  part  thereof,  under  any  yearly  or  other  rent,  or  for  any  consideiation 
in  the  nature  or  in  lieu  of  rent,  and  that  no  yearly  or  other  rent  had,  at  any  time, 
been  paid  for  the  said  warehouses,  dwelling  houses,  or  ground,  though  they  appre- 
hended and  believed  that  certain  dwelling-houses,  or  some  edifices  or  builduigB,  did 
formerly  stand  upon  [254]  scite,  or  upon  the  same  pieces  or  parcels  of  land  or 
ground,  on  which  the  said  warehouses  and  dwelling-houses  had  iKen  since  erected, 
and  then  stood,  and  that  some  yearly  or  other  rents  or  payments  in  the  nature  of 
rents,  were  reserved  and  made  payable,  for  or  in  respect  of  such  dwelling-houaes,  or 
other  edifices  and  buildings,  or  the  ground  on  whicn  the  same  stood,  but  that  the 
Defendants  were  unable  to  set  forth  what  such  rents  or  payments  were,  or  whether 
they  were  paid  or  not :  and  that  all  such  part  of  the  warenouses.  called  ButMi'$ 
Warehouses,  as  are  situate  within  that  part  of  the  rectory  or  parish  of  St.  Botolflt, 
which  is  within  the  city  of  London,  or  the  liberties  thereof,  was  then  held  by  the 
Defendants,  under  a  lease  for  a  term  of  years  then  unexpired,  at  the  yearly  rent  of 
six  pounds,  payable  and  regularly  paid  to  the  Honourable  John  Olmius. 

The  cause  was  heard  at  the  Rolls,  on  the  2d  of  March  1818,  when  his  Honor 
declared  that  the  Plaintiff  was  entitled  to  tithes,  after  the  rate  of  2s.  9d.  in  thepoimd, 
upon  the  annual  value  of  all  the  messuages,  warehouses,  and  other  premises,  held  or 
occupied  by  the  Defendants  within  the  parish  of  St.  Botolph  without  Aldgate,  in  the 
city  of  London,  except  the  premises  called  Rumball's  Warehouses;  and  ordered* 
reference  to  the  Master  to  ascertain  the  value  of  the  premises  except  as  aforesaid,  and 
to  take  an  account  of  what  was  due  to  the  Plaintifi  for  tithes,  at  the  rate  aforesaid : 
and  it  was  ordered,  tJiat  the  Master  should  also  take  an  account  of  what  was  due  to 
the  Plaintiff  for  tithes  of  the  premises  called  Buir^Ws  Warehouses,  at  the  like  nteni 
2s.  9d.  in  the  pound,  upon  the  reserved  rent  of  £6  per  annum,  without  prejudice  to 
the  question,  whether  tne  Plaintiff  was  entitled  to  2s.  9d.  in  the  pound,  on  the  value 
of  the  last-mentioned  premises. 

[255]  In  November  1818,  interrogatories,  on  the  behalf  of  the  Plaintiff,  were 
carried  into  the  office  of  the  Master,  for  the  examination  of  the  Plaintiff's  witnesses ; 
and  three  surveyors,  James  Burton,  William  Mountague,  and  Joseph  Kay,  were 
examined  on  his  behalf. 

In  December  following,  at  the  instance  of  the  Defendants,  publication  was  enlarged 
for  three  weeks  from  the  9th  of  that  month,  and  within  that  period  the  Defendants 
examined  four  witnesses.  The  time  for  passing  publication  elapsed  ;  but  the  deposi- 
tions not  having  been  published,  publication  was  again  enlarged,  at  the  instance 
of  the  Plaintiff. 

On  the  sixth  of  February  1819,  the  Plaintiff  having  moved,  before  the  Vice- 
Chancellor,  that  Joseph  Sills  and  William  Smith  might  be  at  liberty  to  inspect  the 
several  warehouses  and  premises,  mentioned  in  the  pleadings,  in  the  occupation  of 
the  Defendants,  situate  in  Gravel  Lane,  Petticoat  Lane,  Harrow  Alley,  Cutler's  Street, 
and  Parker's  Gardens,  respectively,  preparatory  to  their  being  examined  as  witnesses 
on  the  part  of  the  Plaintiff  ;  the  Vice^hanceUor  ordered  a  reference  to  the  Master 
to  inquire  and  state  to  the  Court,  whether  an  inspection  of  the  several  warehouses 
and  premises,  mentioned  in  the  pleadings  to  be  in  the  occupation  of  the  Defendants 
in  Gravel  Lane,  Petticoat  Lane,  Harrow  Alley,  Gutler^s  Street,  and  Parker's  Gardens, 
respectively,  by  the  said  Joseph  Sills  and  William  Smith,  preparatory  to  their  being 
examined  as  witnesses,  upon  interrogatories  carried  into  the  Master's  o£Bce  by  the 
Plaintiff,  in  pursuance  of  the  decree,  was  necessary  for  the  Master  to  form  his 
conclusion  upon  the  matters  referred  to  him. 

[256]  From  this  order  the  Defendants  appealed  to  the  Lord  Chancellor. 

Pending  the  appeal,  by  his  report,  datea  the  24:th  day  of  March  1819,  the  Master 
certified  that  he  was  of  opinion,  that  an  inspection  of  the  several  warehouses  and 
premises,  mentioned  in  the  order  of  reference,  by  the  said  Joseph  Sills  and  Boberl 
Smith,  preparatory  to  their  being  examined  as  witnesses,  upon  the  interrogatories 
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exhibited  by  the  Plaintifi  before  him  for  the  examination  of  witnesses,  in  respect 
of  the  matters  referred  to  him  by  the  decree,  was  necessary  for  him  to  form  a  satis- 
factory conclusion  upon  the  matters  so  referred  to  him. 

On  the  7th  of  April  1819,  the  Vice-Chancellor  [Sir  John  Leach]  confirmed  the 
Master's  report,  and  ordered  that  the  Defendants  should  permit  Joseph  Sills  and 
Robert  Smith  to  inspect  the  several  warehouses  and  premises  in  the  occupation  of 
the  Defendants,  in  Uravel  Lane,  Petticoat  Lane,  Harrow  Allet/,  Cutler's  Street,  and 
Parker's  GardmSf  respectively,  preparatory  to  their  being  examined  as  witnesses 
upon  interrogatories  carried  into  the  Master's  office  by  the  Plaintifi. — Reg.  Lib.  A. 
1818,  fol.  822. 

From  this  order  also  the  Defendants  appealed  to  the  Lord  Chancellor. 

March  27.  The  Solicitor  General  [Sir  Samuel  Shepherd],  Sir  Arthur  Piggotl, 
and  Mr.  Wyatt,  in  support  of  the  appeal.  The  order  for  inspection  is  unprecedented, 
unauthorized  by  practice  or  principle.  The  Court  has  no  jurisdiction  to  compel 
the  owners  of  houses  to  open  them  for  [267]  the  admission  of  adverse  witnesses, 
undertaking  to  furnish  evidence  against  them  on  the  question  of  their  value. 
Parties  may  be  themselves  examined  on  interrogatories ;  but  their  freehold  is 
protected  from  the  entry  of  strangers.  The  order  can  be  supported  only  on  the 
principle  that  the  Court  is  competent  to  compel  the  East  India  Company  to  open 
their  doors  ;  every  house  subject  to  the  same  claim  of  tithe  must  be  subject  to  the 
same  inspectioD.  If  the  parties  acted  on  such  an  order,  and  the  East  India  Compcmy 
brought  an  action  for  a  trespass,  how  could  the  Defendants  protect  themselvM  by 
an  order  of  this  Court  1  What  precedent  is  there  of  such  a  defence  1  The  instances 
in  which  the  legislature  has,  for  the  purposes  of  revenue,  compelled  inspection  of 
houses,  afford  no  proof  of  a  like  power  in  this  Court. 

If  the  proprietor  of  a  mine,  in  working  underground,  has  worked  into  the  mine 
of  his  neighbour,  and  taken  ore  not  belonging  to  him,  inspection  may  be  ordered  : 
but  the  Court  then  acts  at  the  instance  of  the  owner  of  the  mine  invaded  and  of  the 
ore  taken.  A  tithe-owner  is  undoubtedly  entitled  to  enter  on  the  land  subject  to 
tithe  for  the  purpose  of  seeing  the  tithe  set  out,  and  carrying  it  away,  but  the 
analogy  of  that  right  cannot  authorize  the  Plaintifi  in  deputing  strangers  to  enter 
and  inspect  the  Defendants'  freehold.  On  the  principle  of  this  order  every  tithe- 
owner  may  file  a  bill,  not  according  to  the  established  practice  for  discovery, 
but  for  inspection. 

The  right  of  inspection  cannot  be  consequent  on  the  title  created  by  the  act  of 
parliament ;  on  such  a  supposition  it  would  be  needless  to  insert  in  any  revenue 
law  a  clause  authorising  inspection  ;  the  right  would  follow  [268]  the  imposition 
of  a  tax  :  but  the  legislature  has  never  sanctioned  that  reasoning ;  or  supposed  that 
a  right  of  entry  into  dwelling-houses  could  be  assumed  from  mere  constructive 
inference,  without  express  enactment. 

The  practice  of  view  in  a  trial  at  law  is  no  authority  for  this  order  ;  the  view  is 
made  by  the  jury,  and  under  the  authority  of  a  statute.    (See  3  Sivans.  262,  n.) 

The  order  is  unnecessary  ;  the  value  of  the  buildings  may  be  ascertained  by 
external  view.  The  East  India  Company  resist  the  claim  of  compulsory  inspection  ; 
but  in  fact  their  warehouses  are  frequently  opened  for  public  sales ;  and  during 
the  last  long  vacation  inspection  was  admitted. 

Mr.  Wetherell,  and  Mr.  Palmer,  in  support  of  the  orders.  Upon  principle,  this 
Court  possesses  jurisdiction  to  pronounce  an  order  which  is  necessary  for  administer- 
ing the  justice  of  the  case.  Every  tithe-owner  is  entitled  to  enter  on  the  grounds 
of  the  occupier,  for  ascertaining  that  the  tithe  is  properly  set  out.  Suppose  that 
the  agent  of  a  merchant  employed  to  purchase  jewels,  at  a  commission  of  5  per  cent., 
consigns  to  his  employer  diamonds  which  he  represents  to  be  worth  £150,000  ; 
while  the  merchant  values  them  at  £70,000,  and  refuses  to  pay  commission  on  the 
larger  sum ;  if  the  agent  files  a  bill  for  an  account  of  his  commission,  will  not  this 
Court  compel  production  and  inspection  of  the  jewels,  in  order  to  enable  the  Master 
to  ascertain  their  value  1  Upon  the  same  principle  pictures  may  be  inspected. 
I^he  [259]  principle  is,  that  wherever  in  respect  of  the  property  of  one  individual, 
A  ri^ht  accrues  to  another  which  cannot  be  measured  without  inspection  of  the 
subject  of  property,  the  Court  is  competent  to  compel  the  proprietor  to  permit  that 
inspection,  as  indispensable  to  the  purposes  of  justice.  Such  inspection  is  no  invasion 
01  the  jus  propnetatis,  but  a  legal  consequence  of  the  obligation  afiecting  the 
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property  and  the  proprietor.  Supposing  an  agent  employed  to  vahie  timber  at  a 
commission,  and  the  timber  felled,  and  a  dispute  arisen  on  what  amount  comnuseion 
is  to  be  computed ;  would  the  Court  permit  the  owner  of  the  timber  to  remore  it, 
till  he  had  afforded  an  opportunity  of  inspection  for  ascertaining  its  value  1 

The  Court  has  assumed  jurisdiction  to  direct  the  specific  execution  of  a  work  in 
which  the  public  are  interested  ;  as  in  the  Birmingham  canal  case,  the  parties  were 
directed  to  raise  a  bank  to  a  given  height.(l)  If  a  doubt  ar<Me  whether  that  order 
had  been  obeyed,  would  the  Court  be  incompetent  to  compel  inspection  1  On  a 
dispute  between  landlord  and  tenant,  whether  waste  had  been  committed,  or  repain 
performed,  questions  on  the  fact  or  the  extent  of  waste  or  repair,  might  reader 
necessary  inspection  of  the  house  in  the  possession  of  the  tenant.  Why  is  a  house 
or  a  warehouse  more  privileged  from  inspection  than  jewels,  paintings,  or  mines  1 

The  statute  of  4  Ann.  c.  16,  b.  8,  for  securing  in  all  cases  where  it  may  be  requintc, 
a  view  by  a  competent  [260]  part  of  the  jurors,  was  rendered  necessary  by  the  want 
of  that  jurisdiction  in  personam,  in  courts  of  law,  which  is  the  characteristic  of 
this  Court ;  and  by  means  of  which  its  orders  are  enforced. 

The  Lord  Chancellor.  Has  the  Court  in  any  other  case  directed  a  preliminanr 
inquiry  before  the  Master,  whether  inspection  is  necessary  1  It  may  be  very  difficult 
for  the  Master  to  dispose  of  such  a  reference.  It  is,  indeed,  a  protection  agaiuit 
needless  inspection ;  out  supposing  several  witnesses  who  had  made  inm>ecti(ni, 
to  have  been  examined,  how  can  the  Master,  if  publication  has  not  passed,  know 
whether  inspection  hy  other  witnesses  is  or  is  not  necessary  1 

In  a  case  not  precisely  the  same  in  specie  with  others,  the  Court  is  cautions  of 
introducing  into  its  practice,  what  is  an  entire  novelty,  and  may  be  productive 
of  great  expense,  namely  a  reference  to  the  Master  to  inquire  whether  inspection 
is  necessary.  On  an  application  for  a  commiBsion  to  examine  witnesses  in  foreign 
countries,  the  Master  receives  testimony,  and  judges  of  the  necessity  of  issuing  s 
commission ;  but  is  there  any  precedent  in  the  analogous  cases  of  mines,  &c..  oi 
directing  a  reference  to  the  Master  on  the  necessity  of  inspection  1  If  the  Master 
reported  inspection  unnecessazy,  the  parties  might  except  to  his  report,  and  the 
question  would  return  to  the  Court. 

Recollecting  that  the  reference  to  the  Master  was.  in  this  instance,  directed  after 
decree,  I  think  it  right. 

Argument  in  support  of  the  orders  resumed. 

[261]  The  daily  practice  of  the  Court,  its  whole  jurisdiction  in  issuing  injunctions, 
and  writs  of  ne  exeat  regno,  imposes  more  important  restraints  on  the  civil  rights  of 
the  subject,  than  an  order  of  inspection.  The  authority  of  this  Court,  sealously 
disputed  in  the  time  of  Lord  EllesTnere,  has  been  established  more  than  a  century 
and  a  half.    (Vide  2  Swans.  22,  n.) 

Though  novel  in  circumstances,  the  case  is  not  novel  in  principle.  The  purpose 
of  inspection  is  to  inform  the  conscience  of  the  Court,  and  witnesses  appointed  by 
it  are  entitled  to  be  considered  as  its  officers.  In  a  former  suit  in  the  Exchequer 
lietween  the  same  parties,  the  surveyors  examined  on  opposite  mdes,  in  their  estimate 
of  value,  differed,  and  to  the  amount  of  £2000  per  annum. 

At  the  close  of  the  argument,. the  following  observations  were  made  by 

The  Lord  Chancellor  [Eldon].  On  the  question  what  this  Court  will  do,  if  it 
has  jurisdiction,  I  entertain  no  doubt ;  the  order  must  compel  the  East  India 
Company  to  permit  inspection  ;  and  if  such  an  order  were  made,  the  Court,  I  appre- 
hend, needs  not  trouble  itself  to  consider  the  consequences  oE  an  aetion  at  law, 
because  no  action  would  be  allowed. 

For  reasons  which  I  may  mention  hereafter,  I  am  of  opinion  that  the  statntes 
relative  to  revenue  have  not  much  application  to  this  question ;  the  real  question 
is  this  ;  whether,  when  the  legislature  has  declared,  by  this  act  of  37  Henry  \in.  e. 
12,  that  the  owners  or  occupiers  shall  pay  2s.  9d.  on  the  rent,  if  they  receive  rent. 
[262]  &nd  if  not,  on  the  value,  and  shall  consider  what  would  be  the  rent  as  the 
value,  it  has  not  as  it  were  made  a  contract  between  the  parties,  that  that  act  of 
parliament  shall  be  carried  into  execution  between  them ;  and  whether  this  Court 
has  jurisdiction  to  see  that  it  is  carried  into  execution  as  a  private  contract  1  If 
there  had  been  a  private  contract  between  the  rector  and  the  parishioners,  that  for 
avoiding  litigation,  the  rector  should  take  one-tenth  of  the  rent,  if  the  land  were  let, 
and  if  not  let.  one-tenth  of  the  value,  the  question  would  have  arisen,  whether  the 
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Court  would  compel  the  land-owner  to  permit  witnesses  to  enter  on  the  lands  for 
the  purpose  ol  informing  the  conscience  of  the  Court,  what  was  its  value  1 

The  right  to  view  diamonds  or  trees  in  the  cases  suggested,  is  an  implied  right ; 
and  so  is  the  right  to  enter  the  mine  of  another  ;  the  foundation  is  that  necessity 
xequires  that  entr^  ;  there  is  certainly  fraud,  but  the  ground  is  necessity. 

The  cases  <A  view  are  not  analogous  ;  the  view  is  made  by  the  jury ;  and  that 
practice  existed,  I  believe,  at  common  Iaw,(2)  and  was  not  introduced  but  regulated 
hy  statute ;  but  is  no  authority  for  an  order  to  permit  inroection  hy  third  persona 
for  the  purpose  <rf  giving  evidence  against  the  proprietor.  No  precedent  is  produced 
of  an  order  upon  a  party  to  permit  inspection  for  the  purpose  of  giving  evidence  ; 
and  the  question  is,  whether  the  Court  will  make  such  an  order  in  every  case  in  which 
collateral  evidence  is  less  satisfactory  than  inspection  1 

[263]  April  6.  The  Lord  Chancellor  [Eldon].  The  question  is,  whether  the  Vice 
Chancellor  was  right  in  taking  a  step  which  leads  to  giving  liberty,  if  the  Master  should 
think  it  necessary,  to  the  Plaintiff  to  appoint  persons  to  examine  the  warehouses. 
On  the  Master's  report  the  propriety  of  the  orcfer  cannot  be  questioned.  It  may  be 
right  that  the  terms  of  the  order  should  be  altered,  directing  not  that  witnesses  shall 
be  at  liberty,  but  that  the  East  India  Company  shall  give  them  liberty,  to  inspect ; 
and  then  comes  the  ijuestion  whether  this  Court  has  authority  to  make  an  order 
on  the  Defendant  to  give  such  liberty  t 

I  havefound  no  ease  in  point,  but  on  principle  I  think  that  the  Court  has  authority. 
It  has  been  admitted  on  all  sides,  that  where  houses  and  warehouses  in  London 
have  never  been  let,  tithes  are  to  be  paid  according  to  the  rent  which  they  are  worth 
to  be  let  at ;  some  of  the  old  cases  say  that  there  is  no  authority  in  the  statute  for 
charging  those  houses  at  all,  but  it  was  admitted  at  the  bar  that  the  point  is  now 
decided  ;  and  I  must  take  it  that  if  a  person  has  property  of  the  various  deseriptions 
enumerated  not  let,  the  tithe-owner,  whether  lay  or  ecclesiastical,  is  entitled  to  2s.  9d. 
in  the  pound,  not  on  the  rent,  for  there  is  none,  but  on  the  value ;  that  is,  the  value 
at  which  it  might  be  let. 

Under  that  act  this  Court  has  undoubted  jurisdiction  to  entertain  the  suit ; 
that  point,  though  formerly  ciue8tioned,(3)  is  now  settled  by  many  decisions.(4) 
Having  [264]  jurisdiction,  the  Court  must  in  course  direct  an  account  of  tithes,  by 
directing  an  account  of  what  is  the  value  of  the  premises  to  be  let ;  and  the  question 
is,  whether  in  such  a  case,  the  Court  must  not  have  the  means  of  ascertaining,  by 
the  inspection  of  witnesses,  the  nature  of  the  premises,  in  order  to  ascertain  their 
value ;  and  whether  the  law  meant  to  leave  it  thus,  that  the  Defendants  were  to 
state  in  their  answer  their  opinion,  and  to  send  their  own  surveyor  to  give  his  opinion 
of  the  value,  but  on  the  other  hand,  the  Plaintiff  was  to  be  in  such  circumstances 
that  he  could  examine  no  witnesses  who  knew  with  precision  the  value  of  the  premises  t 
It  is  obvious  that  the  capacity  of  warehouses  of  equal  external  dimensions,  for  holding 
goods,  might  be  greater  or  less,  and  that  the  rent  would  be  higher  or  lower,  according 
to  the  capacity  and  accommodation  of  a  warehouse.  It  is  admitted  that  where  a  man 
has  a  ri^t  to  receive  a  certain  sum  in  the  pound  on  the  value  of  trees,  the  Court 
has  ordered  inspection  of  the  trees ;  so  in  the  case  of  a  commission  on  diamonds, 
inspection  would  be  ordered  of  the  diamonds.  I  remember  a  case,  where  on  a 
suggestion  that  a  machine  used  by  the  Defendant  was  an  infringement  of  a  patent, 
the  Court  ordered  the  Defendant  to  allow  an  entry  into  his  premises  for  the  purpose 
of  ascertaining  by  inspection  whether  the  machine  was  an  infringement.  (5)  So 
in  the  instance  of  partition  of  a  house,  the  tenant  having  a  right  to  the  exclusive 
possession  of  it  during  a  term,  on  a  bill  for  partition  the  Court  would  order  an  entry, 
for  the  purpose  of  determining  in  what  manner  the  house  could  be  divided,  or  what 
must  be  paid  for  owelty  of  partition. 

[266]  ^ut  is  Baid  that  in  these  cases  the  parties  had  an  interest  in  the  property, 
or  an  interest  under  a  eontraet ;  I  say  that  this  parliamentary  contract  is  on  the 
same  ground,  because  every  person  claiming  under  it  has  an  interest  in  the  premises  ; 
and  if  without  this  proceeding  the  Court  must  miscarry,  and  cannot  attain  the' 
justice  of  the  case  without  inspection,  my  opinion  is,  that  on  principle,  it  has  authority 
to  order  inspection,  taking  care  to  impose  as  little  inconvenience  aa  possible  on  those 
on  whom  the  order  is  made. 

Cases  relative  to  the  production  of  deeds  and  papers  are  not  applicable,  because 
there  is  a  particular  right  to  call  for  the  production  of  those  deeds ;  but  on  these 
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general  principles  the  Court  must  make  the  order.  (See  Eari  of  Ma^esfidd  t. 
Davis,  3  Vea.  (fc  Beam.  16.) 

May  4.  *  His  Lordship  doth  order  that  the  said  orders  dated  respectively  the 
6th  day  of  February  1819,  and  the  7th  day  of  AprU  1819.  be  affirmed."— R^.  Lib. 
A.  1818,  fol.  944.(6) 

(1)  In  the  Bimviigham  Canal  Company  v.  Lloyd,  18  Ves.  515,  the'inJunctioD 
was  refused ;  but  instances  of  the  injunctions  alluded  to,  which  though  in  form 
prohibitory,  are  in  effect  mandatory,  may  be  found  in  Robinson  v.  Lord  Byrm. 
1  Bro.  C.  a.  588.   Lane  v.  Nevxiigate,  10  Ves.  192. 

(2)  A  view  by  the  jury  in  certain  actions,  was  a  practice  of  the  common  law.  The 
writ  directingthesheriff  to  summon  recognitors  for  trying  an  assize  of  mart  d'anceslor. 
contained  a  clause,  et  interim  terram  Ulam  videant.  Glanville,  1.  xiii.  c.  14 ;  Bradon, 
1.  iv.  c.  19  ;  Fleta,  1.  iv.  c.  9,  and  many  other  passages.  On  the  right  of  view,  as  at 
present  exercised,  see  1  Burr.  252  et  seq. 

(3)  The  doubt  was  founded  on  a  construction  of  the  decree  {s.  19),  incorporated 
into  ^e  statute  37  H.  8,  c.  12,  as  conferring  exclusive  jurisdiction  on  the  Mayor  of 
LoTidon, 

(4)  Kynaston  v.  MUUr,  3  GmLl.  903  ;  2  Dick.  773.  Canons  of  St.  Paul's  r. 
Crickett,  2  Ves.  Jun.  563.  Warden,  dc,  of  St.  PauVs  v.  Morru,  9  Ves.  155. 
Antrobus  v.  The  East  India  Company,  13  Ves.  9  ;  1  Dow,  464.  Warden,  dtc,  of 
St.  Paul's  V.  Kettle,  2  Ves.  tfh  Beam.  1. 

(5)  In  Brovyn  v.  Moore,  Hilary  Term  1816,  such  an  order  appears  to  have  been 
made  Mr.  Merivale's  MSS.),  but  no  entry  of  it  occurs  in  the  Registrar's  Book. 

(6)  City  of  liOndon  v.  Thomson,  et  e  con.   Mkh.  10  Geo.   In  Hie  Exchequer. 

In  a  suit  by  the  C^y  of  London,  the  Defendants  obtained  an  order  to  inspect  the 

city  books  and  their  bye-laws. 

The  original  bill  in  this  case  was  brought  for  some  duties  claimed  by  prescription 
on  the  exportation  of  com.  The  Defendant  denied  the  right ;  and  now  moved  for 
an  order  to  insjwct  the  city  books  and  their  bye-laws  concerning  this  duty,  and 
particularly  entries  in  the  cocket  office. 

It  was  objected  that  the  motion  is  irregular,  for  that  though  it  is  allowed  betwea 
private  persons  and  the  South  Sea  Company,  yet  it  ought  not  here,  for  that  would 
be  to  make  the  city  produce  evidence  against  themselves ;  and  the  city  here 
are  in  nature  of  a  private  person.  Besides  no  particular  bye-law,  &c.,  is  specified; 
so  that  the  search  would  be  infinite. 

In  the  cases  between  lord  and  tenant  of  a  manor,  where  the  tenant  says  the  land 
is  not  part  of  the  manor,  he  shall  not  be  intitled  to  inspect  the  Court  Bolls,  for  he  has 
barred  hims^f  by  denying  the  land  to  be  within  the  manor. 

Chief  Baron.  There  la  nothing  extraordinary  in  this  motion.  In  the  case  )f  a 
lord  of  a  manor  and  his  tenants  it  is  constantly  allowed,  and  the  corporation  being 
concerned  in  interest  makes  no  difTerence,  any  more  than  where  the  lord  of  a  manor 
is  con-cemed  in  interest,  and  the  dispute  is  with  a  tenant.    It  is  always  allowed. 

Cur.  of  the  same  opinion.   Rule  accordingly. — Mr.  Coxe's  MSS. 

Gabbett  v.  Sir  Henry  Cavendish.   In  the  Exchequer.   May  Ust,  1791. 

Upon  what  terms  a  party  is  to  be  excused  the  production  of  books  of  account  and 
papers  which  are  out  of  the  kingdom,  and  necessary  to  his  business. 

Cooke  moved  that  the  Defendant  should  not  be  compelled  to  produce  all  the 
books  of  account  and  papers  belonging  to  his  late  father,  before  the  deputy  remem- 
brancer, pursuant  to  an  order  in  this  Court,  he  having  offered  and  bemg  ready  to 
produce  them  to  the  Plaintiff's  solicitor,  or  imy  agent  of  his  in  Dublin. 

He  had  an  affidavit  of  the  Defendant,  that  he  had  produced  all  such  books  and 
papers  as  were  here  in  his  custody  or  power,  and  that  as  to  those  in  DiMin,  they 
were  of  consequence  to  the  business  carried  on  there. 

Scott,  Solicitor  General  contra,  objected  that  the  order  in  this  case  was  made 
upon  consent,  and  so  that  the  Defendant  was  not  now  at  liberty  to  move  for  any 
alteration  in  it. 

Eyre,  Chief  Baron,  said  that  he  remembered  there  was  a  great  deal  of  disciusion 
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at  the  time,  and  he  rather  thought  th&t  he  himself  directed  what  the  order  should  be  ] 
but  that  it  was  understood  t^t  when  the  decree  came  to  be  enforced,  the  parties 
should  be  heard  as  to  any  point  that  should  arise. 

He  thought  that  what  ought  to  be  done  was,  that  the  Defendant  should  deliver 
a  schedule  upon  oath  of  all  the  papers  which  are  in  Dublin,  and  that  the  PlaintifE 
should  have  copies  of  all  such  as  he  pleased.  His  only  doubt  was  at  whose  expense 
this  should  be  done,  as  it  was  for  the  Defendant's  accommodation  ;  but  it  was 
uncertain  whether  the  Plaintiff  would  want  any  copies. 

Cooke  said  there  are  large  chests  of  papers,  your  Lordships  would  not  expect  that 
we  should  examine  them  alt  in  order  to  schedule  them. 

Eyre,  Chief  Baron.  It  is  no  mora  than  you  must  have  done  if  the  papers  had 
been  here.   You  must  do  it.   Ordered  accordingly.   From  M.  Le  Mesurier  t  notes. 

Potta  t;.  Adair.    In  the  Exchequer.    June  I2th,  1793. 
1  Anstr.  259. — A  PlaintifE  is  intitled  to  the  production  of  maps,  rentals,  &c.,  in  the 
possession  of  and  belonging  to  the  Defendfuit,  which  elucidate  the  right  of  the 
PlaintifE. 

Abbott  moved  that  the  Defendant  might  produce  and  leave  in  the  hands  of  his 
clerk  in  court  for  the  usual  purposes,  certain  maps,  terriers,  rentals,  plans,  and 
particulars  mentioned  in  the  notice,  and  admitted  by  the  Defendant  by  nis  answer 
to  be  in  his  custody.  He  waived  so  much  of  his  notice  of  motion  as  respected  copies 
of  public  instruments  in  the  Defendant's  custody. 

The  PlaintifE  had  filed  his  bill  as  vicar  of  Hixton,  and  intitled  as  such  to  glebe  by 
endowment,  stating  that  the  Defendant  was  in  possession  of  some  of  the  glebe  ; 
and  that  by  confusion  of  boundaries  the  PlaintifE  waa  unable  to  distrain,  &c.,  and 
praying  a  commission. 

The  Defendant  admitted  the  title  of  the  vicar  to  the  glebe,  and  his  own  possession 
ol  certain  parcels  of  the  glebe,  which  he  conceived  to  m  situated  in  such  and  such 
places  as  appeared  by  a  map,  rental,  or  particular  of  his  estate  in  Eixton,  and  also  by 
A  sketch  or  plant 

Abbott  stated  the  principle,  that  equity  will  give  any  party  a  discovery  from  the 
adverse  party  of  all  matters  useful  to  the  prosecution  of  his  suit,  or  to  his  defence, 
Mitf.  154,  &c.  And  Bovman  v.  Lygon,  MSS.  Exchequer,  1792  ;  Attorney  General  v. 
Carnation  of  Pool,  2d  seal  before  Michaelmas  Term  1790,  which  was  as  follows  : 
am  mformation  at  the  relation  of  persons  claiming  a  right  to  elect  a  curate,  and 
charging  the  Defendants  to  have  papeis  in  their  hands  respecting  that  right ; 
Motion  for  Plaintiff  was,  that  the  Defendants  might  leave  in  the  hands  of  their 
clerk  in  Court,  the  papers  admitted  by  them  in  their  uiswer  to  be  in  their  possession ; 
and  ordered  accordingly,  though  the  papers  were  corporation  deeds. 

Burton  and  Alexander,  contra,  insisted  that  a  Raintiff  could  not  look  into  a 
Defendant's  title  before  hearing,  and  cited  2  P.  W.  410.  Sir  James  Lavers's  case  ; 
and  that  the  Plaintiff  had  no  right  at  all  events  to  look  into  the  whole  rental  of  the 
Defendant,  and  none  to  have  copies  of  public  instruments. 

The  Court  said  the  case  in  Peere  Williams  was  a  motion  to  look  into  evidence 
in  the  cause  before  hearing,  and  was  a  difEerent  motion ;  that  this  was  of  course  ; 
That  as  to  copies  of  public  instruments,  certainly  the  PlaintifE  could  not  have  a 
production  of  them  from  the  Defendant ;  That  as  to  the  map  and  rentals,  the 
Plaintiff  had  a  right  to  see  the  whole,  according  to  the  description  given  by  the 
Defendant  in  his  own  answer  and  perhaps  the  chief  assistance  might  arise  from 
aeeine  the  rat  of  the  plan  besides  what  was  pdnted  out  by  the  answer. 

Also  Thomson,'B.,  added,  that  this  discovery  might  be  useful  in  two  ways ;  Ist,  if 
the  Plaintiff  on  inspection  was  satisfied,  he  might  come  to  the  Court  for  delivery  of 
possession,  even  without  a  commission  ;  or  2dly,  upon  the  commission  this  previous 
assistance  would  better  enable  the  Plaintiff  to  supply  and  conduct  his  evidence 
before  the  commissioners. 

The  order  was  for  an  inspection  of  these  maps,  &c.,  in  the  hands  of  Defendant's 
solicitor,  with  liberty  to  take  copies  of  the  whole.— Lord  Colchester's  MSS. 
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[288]  Di'CKWORTR  V.  BouLOOTT.    Fefrruary  15.  1818. 

The  farther  answer  of  a  Defendant,  being  sworn  at  the  house  of  a  Master,  and  fikd 
in  the  six  clerk's  office,  on  the  evening  of  the  day  on  which  the  Master  had  reported 
a  former  answer  insufficient,  an  order  ohtained  at  the  sitting  of  the  Court  on  the 
next  morning  for  an  injunction,  is  irr^^lar ;  <ecu«,  if  the  answer  had  not  hen 
filed  on  the  day  on  which  it  was  sworn. 

The  Master  having,  on  the  4th  of  Augml  1817,  reported  the  Defendant's  ansveT 
insufficient,  on  that  day,  the  Defendant  at  the  house  of  the  Master  swore  to  his  faithn 
answer,  which,  on  the  evening  of  the  same  day,  was  taken  by  the  agent  of  tlw  nx 
clerk,  who  attended  at  the  Master's  house  for  that  purpose,  and  lied,  by  bnng 
deposited  in  the  usual  manner,  in  the  study  of  the  six  clerk.  At  the  sitting  oi 
the  Court  on  the  5th  of  August,  the  Plaintiff  obtained  an  order  for  the  commoa 
injunction  on  the  Master's  report  of  the  insufficiency  of  the  first  answer  ;  and  that 
order  was  drawn  up  and  an  injunction  issued,  although  the  Defendant's  solicitor, 
on  the  6th  of  August  informed  the  solicitor  of  the  Plaintiff,  that  the  farther  answer 
had  been  filed  before  the  order  was  obtained. 

A  motion  was  made  on  behalf  of  the  Plaintiff  to  discharge  the  order  of  the  5th  of 
August  for  irregularity.  [267]  The  facts  stated  appeared  by  the  six  clerk's  certificate, 
and  the  affidavits  of  the  D^endant's  solicitor,  and  one  of  the  sworn  clerks  in  the  ax 
clerk's  office. 

[268]  Mr.  Bell,  and  Mr.  Wingfield,  in  support  of  the  motion. 
Sir  Samuel  BomUly,  and  Mr.  Hart,  against  the  motion. 

[269]  The  Lord  Chancellor  [Eldon].  When  an  answer  is  sworn  in  town,  the  partie* 
in  the  usual  course  swear  to  It  at  the  public  office  of  the  Masters,  and  the  confidentid 
person  in  the  office  carries  the  answer  to  the  six  clerk's  office :  if  the  public  office  ot 
the  Masters  is  closed,  the  parties  go  to  a  Master's  house,  and  swear  to  the  answer 
there  ;  and  the  Master  keeps  the  answer,  and  delivers  it  himself  to  the  six  clerk.  If 
the  parties,  not  choosing  to  attend  at  the  public  office,  [270]  ^ait  till  that  is  closed 
go  to  the  Master's  house,  and  the  answer  is  brought  to  the  six  clerk's  office  the 
next  morning,  the  answer  cannot  be  considered  as  filed  on  the  day  on  which  it  h 
sworn  at  the  Master's  house. 

Here  the  agent  of  the  six  clerk  attended  with  the  parties  at  the  Master's  house, 
and  the  answer  was  filed  on  the  same  day  on  which  it  was  sworn.  The  order  for 
an  injunction  must  be  discharged. 

The  order  of  the  5th  of  August  1817,  was  discharged,  and  the  injunction  set  aside 
with  costs.— Reg.  Lib.  A.  1817,  fol.  1297. 

Hack  v.  Tuck.   RoUs.   February  18,  July  14,  1818. 

A  testator  having  bequeathed  annuities  issuing  out  of  a  leasehold  estate,  to  some 
annuitants  for  life,  to  some  during  the  continuance  of  the  fund,  and  to  others 
indefinitely,  witii  a  general  provision  for  an  increase  or  diminution  oi  the  annuities, 
in  proportion  to  the  increased  or  diminished  income  of  the  estate  ;  and  a  particuUr 
provision  that,  on  the  death  of  some  of  the  annuitants  for  life,  their  portions  should 
be  paid  to  the  survivors  ;  the  annuities  given  indefinitely  are  payable  during  tbe 
continuance  of  the  fund ;  and  the  amount  of  annuities  ceasing  by  the  death  of 
annuitants  for  life,  not  named  in  the  particular  provision,  belongs  not  to  the  sur- 
vivors, but  forms  part  of  the  residue. 

By  his  will  dated  the  30th  of  Ajnil  1 7G9,  Thomas Betis  bequeathed  a  leasehold  tene' 

ment  in  Hoxton  Town,  to  his  wife  Jane,  for  so  many  years  of  the  term  which  he  h»d 
therein  unexpired  at  the  time  of  his  decease  as  she  should  live,  and  after  her  decease, 
to  his  son  John  Belts,  hia  executors,  &c.,  for  the  remainder  of  the  term  unexpired  at 
the  death  of  his  wife,  provided  he  should  leave  any  lawful  issue  at  his  death  ;  but  if 
his  said  son  should  die  without  issue,  the  testator  bequeathed  the  same  to  his  daughter 
Jane,  her  executors,  &c.,  for  the  remainder  of  the  term  unexpired  at  the  death  of  his 
son  without  issue,  provided  she  should  leave  any  lawful  issue  at  her  death  ;  but  in  case 
she  should  die  without  issue,  the  testator  bequeathed  the  same  to  his  daughter 
Elizabeth,  in  like  manner ;  and  in  case  she  should  die  without  issue,  then  to  John 
Rogers  for  all  the  residue  of  the  term.    The  [271]  testator  bequeathed  all  his  leasehold 
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estates  in  Hoxton  Market  and  Old  Street  Road,  to  hiB  two  daughters,  to  be  et^ually 
divided  beween.  them,  share  and  share  alike  ;  but  if  either  should  die  without  issue, 
to  the  survivor  ;  and  if  both  died  without  issue,  to  his  son  John. 

After  the  decease  of  the  testator,  and  of  his  widow,  John  Beits,  in  April  1782, 
assigned  by  way  of  mortgage  all  his  interest  in  the  premises  in  J?ox£on.  Town,  to  francis 
Cwrter  the  elder,  who  had  married  the  testator's  daughter  Jane  ;  he  entered  and 
continued  in  possession  during  the  remainder  of  the  life  of  John  Beits,  who  died 
in  1785  intestate  and  without  issue,  and  without  having  redeemed  the  premises. 
On  hia  death.  Francis  Carter  the  elder  and  Jane  his  wife,  entered  into  the  possession 
or  receipt  of  the  rents  of  one  moiety,  and  on  the  death  of  Elizabeth  Betts  unmarried, 
of  the  other  moiety,  of  the  premises  in  Hoxton  Market  and  Old  Street  Road. 

Jane  Carter  afterwards  died,  leaving  Francis  Carter  the  elder,  her  husband,  and 
Francis  Carter  the  younger,  and  Jane  Carter,  her  only  children.  Francis  Carter 
the  elder  obtained  letters  of  administration  of  her  personal  estate,  and  continued 
in  the  receipt  of  the  rents  of  all  the  premises  until  his  decease.  By  hia  will  dated  the 
28th  of  April  1798,  he  gave  to  his  Bon  Francis  Carter,  and£.  Waters,  and  J.  B.  Tuck, 
all  his  estate  and  effects  of  every  kind,  both  leasehold  and  copyhold,  in  trust,  after  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses,  to  lay  out  the  surplus  at 
interest,  and  out  of  the  interest  and  the  rents  and  profits  of  his  leasehold  and  copyhold 
estates,  to  pay  to  his  son  Francis  Carter,  his  executors,  &c.,  the  yearly  sum  of  £20, 
BO  long  as  the  rents  and  profits  of  his  estate  should  produce  annually  the  sum  of 
£175,  and  so  in  proportion  with  the  other  [272]  devisees,  according  to  the  annual 
amount  of  the  estate  ;  and  he  also  directed  his  trustees,  out  of  the  rents  and  profits 
aforesaid,  to  pay  to  his  daughter  Jane  Carter  the  yearly  sum  of  £30  quarterly  during 
her  life ;  ancT  to  pay  into  the  hands  of  Mary  Hack  otherwise  Carter,  the  yearly  sum 
of  £110,  until  her  son  W.  F.  Hack,  otherwise  Carter,  should  attain  21,  in  case  he 
should  so  long  live,  and  after  he  should  have  attained  that  age.  to  pay  to  Mary  Hack 
the  yearly  sum  of  £90  only,  until  her  daughter  Louisa  should  attam  2 1 ,  if  she  should 
80  long  hve,  and  immediately  after  that  event,  to  pay  to  Mary  Hack  the  yearly  sum 
of  £70  only,  until  her  daughter  Maria  should  attain  21  ^  and  immediately  after 
that  event  to  pay  to  Mary  Hack  the  yearly  sum  of  £50  dunng  her  life ;  and  as  soon 
as  W.  f.  Hack,  otherwise  Carter,  attained  21,  the  trustees  were  to  pay  to  him  £20 
yearly,  with  like  directions  for  the  payment  of  an  annual  sum  of  £20  each  to  Louisa 
and  Maria  Hack,  for  their  separate  use  ;  and  the  testator  directed  his  trustees  to  pay 
to  his  sister  Ann  Thompson,  the  yearly  sum  of  £15  during  her  life  ;  and  he  declared 
that  if  the  interest,  rents,  &c.,  of  his  estate  and  effects  should  not  be  sufficient  to  pay 
the  several  yearly  sums  thereby  given,  every  one  of  his  devisees,  except  Mary  Hack, 
should  abate  proportionately  out  of  their  several  sums  according  to  such  deficiency  ; 
and  if  the  same  should  produce  more  than  sufficient  to  pay  the  annual  sums,  they 
Bhould  be  increased  proportionately  ;  and  that  in  case  of  the  death  of  any  of  his  chit- 
dren,  /rancid  CtM-ter^  Jane  Garter^  W.  F.  Hack,  Louisa  Hade,  and  Maria  Hack, 
under  21,  the  part  of  such  child  or  children  should  be  divided  among  the  survivors  ; 
and  he  bequeathed  his  household  furniture  to  his  wife  for  life,  and  after  her  death, 
to  his  son  and  daughter  Francis  and  Jane  ;  and  appointed  Waters  and  Tuck 
executors. 

[273]  Francis  Carter  died  in  December  1800,  and  his  son  Francis  Carter,  the 
younger,  in  1809,  having  appointed  Mary  Tuck  sole  executrix  of  hie  will  ;  after 
her  death,  in  1810,  J.  B.  Tuck  became  administrator  of  Francis  Carter,  the  younger, 
during  the  minority  of  the  children  c&  Mary  Hack. 

The  bill  filed  by  W.  F.  Hack,  otherwise  Carter,  David  Tait  and  Louisa  his  wife, 
late  Louisa  Hack,  and  Maria  Hack,  prayed  that  the  rights  and  interests  of  the 
Plaintiffs  under  the  will  of  Franeis  Carter,  the  elder,  in  respect  of  their  several 
uinuities,  might  be  ascertained  and  decUred. 

The  D^endants,  Jane  Carter  in  her  own  right,  and  Tuek  as  administrator  of 
francts  Carter,  the  younger,  insisted  that  the  annuities  given  to  the  Plaintiffs 
were  payable  only  during  their  lives,  and  claimed  the  residuary  estate  as  next  of  kin 
of  the  testator. 

Mr.  Bell,  and  Mr.  Parker,  for  the  Plaintiffs. 

Mr.  Heald,  Mr.  Shadwell,  and  Mr.  Tead,  for  the  Defendants. 

TheMaster  of  the  Rolls.  The  express  words  of  the  will  are  decisive  of  this  question. 
The  testator  has  given  some  annuities  expressly  during  the  life  of  the  annuitant. 
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others  expressly  during  the  continuance  of  the  fund ;  and  a  third  class  indefinitely ; 
the  Court  cannot  introduce  into  the  latter  gifts,  terms  of  qualification  which  the 
testator  has  not  inserted.  The  conclusion  is,  that  when  the  testator  meant  that 
the  annuity  should  be  paid  only  during  the  [27ti  life  ot  the  annuitant,  he  has  so 
declared  ;  and  that  where  he  has  not  so  declared,  such  was  not  his  meaning. 

July  14.  A  motion  was  made,  on  behalf  of  the  Defendant  Jarte  Carter,  that 
the  minutes  of  the  decree  might  be  varied  by  the  insertion  of  a  declaration,  that, 
the  next  of  kin  of  the  testator  Francis  Carter,  the  elder,  were  entitled  to  the 
proportion  of  his  property  applicable  to'the  payment  of  annuities  for  life,  as  thoie 
annuities  became  extinct  by  the  death  of  the  annuitants. 

Mr.  Bell,  and  Mr.  Parker,  for  the  Plaintiffs. 

Mr.  Hart,  Mr.  Eeald,  and  Mr.  Skadioell,  for  the  Defendants. 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].  The  provision  in  the  will  for  the  pro- 
portionate increase  or  diminution  of  the  annuities,  refers  exclusively  to  the 
in(n:ease  or  diminution  of  interest  and  rents  of  his  property,  not  to  the  reductiui 
of  the  amount  charged  on  that  property,  by  the  death  of  annuitants  for  life.  The 
testator  has  expressly  declared,  that  on  the  death  of  some  of  the  annuitants,  thw  pro- 
portions shall  be  paid  to  the  survivors ;  the  inferenceis,  that  his  intention  was  dmer- 
ent  in  the  case  of  the  annuitants  for  whose  death  no  such  provision  is  made.  In 
the  event  that  has  occurred,  the  death  of  Mary  Hack,  a  portion  of  the  fund  is  undii- 
posed  of ;  and  falls  therefore  into  the  residue.    The  variation  proposed  must  be  made. 

"  His  Honor  doth  declare,  that  Francis  Carter,  the  elder,  in  right  of  his  wife, 
became  absolutely  entitled  to  the  leasehold  estate  in  Hoxton  Town,  Hozton  Market 
[276]  Place,  and  Old  Street  Road  ;  and  doth  declare  that  the  said  Francis  Carter, 
the  younger,  W.  F.  Hack,  otherwise  Carter,  Louisa  the  wife  of  the  Plaintifi  David 
Tail,  and  Maria  Hack,  otherwise  Carter,  are  entitled  to  the  several  yearly  sums  of 
£20  each,  absolutely,  so  long  as  the  interrat  of  the  testator  Francis  Carter^  the 
elder,  in  the  leasehold  property  continues;  and  that  the  Defendant  Jane  Carter 
is  entitled  to  the  yearly  sum  of  £30,  and  the  Defendant  Ann  Thompson  to  the  y»rly 
Slim  of  £15,  for  and  during  the  term  of  their  natural  lives  ;  and  that  Mary  Hade, 
widow,  deceased,  in  the  will  of  the  said  Francis  Carter,  the  elder,  and  the  pleadings 
of  this  cause  mentioned,  was  also  entitled  under  the  will  of  the  said  testator,  to  the 
yearly  sum  of  £50  during  the  term  of  her  natural  life,  and  upon  her  decease,  such 
last-mentioned  annuity  has  fallen  into  and  now  forms  part  of  the  residuary  estate  of 
the  said  testator,  and  that  the  annuities  so  given  to  the  said  Jane  Carter  and  An* 
Thomps<m,  as  aforesaid,  will  also  upon  their  respective  deceases,  fall  into  and  form 
part  oi  such  residuary  estate ;  all  which  before  mentioned  yearly  sums,  amounting 
together  to  £175,  being  to  be  issuing  out  of  the  rents  and  profits  of  the  said  leasehold 
property,  are  to  be  increased  or  diminished  rateably  as  such  rents  exceed  or  fall  short 
of  the  said  annual  sum  of  £175 ;  such  several  annuitants  being  entitled,  under  the 
will  of  the  said  Francis  Carter,  the  elder,  to  have  the  whole  of  the  rents  and  profits  of 
the  said  leasehold  premises  distributed  among  them  in  such  proportions  as  aforesaid: 
and  that  the  said  Jane  Carter,  as  one  of  the  next  of  kin  of  the  said  testator  Francis 
Carter,  the  elder,  and  /.  B.  Tuck,  as  the  personal  representative  of  the  said  Francis 
Carter,  the  younger  who  was  the  other  next  of  kin  of  the  said  Francis  Carter,  the  j 
elder,  are  equally  entitled  to  the  residue  of  the  estate  of  the  said  Francis  Carter,  the 
elder ;  and  doth  order  that  it  be  referred  to  Mr.  Campbell,  one,  &c.,  to  tax  all  parties 
their  costs  of  this  suit ;  and  it  is  [276]  ordered  that  such  costs  when  taxed,  be  paid 
out  of  the  personal  estate  of  the  said  testator  Francis  Carter,  the  elder.' — Beg.  Lib.  A 
1817,  fol.  1548-1660.  i 

FrANCKLYN  p.  CoLHOTJN,  FraNCKLYN  p.  ThORNHILL,  RdCKER  p.  PlNNBY.(l)     May  I, 

1819. 

[See  In  re  Slade,  1881,  18  Ch.  D.  657.] 

A  sequestration  having  issued  for  non-payment  of  money  into  court,  an  individnil  I 
in  possession  of  a  sum  claimed  by  the  party  against  whom  the  sequestrstiim  issned, 
and  by  a  stranger,  was  ordered  to  pay  that  sum  into  court. 

On  the  2d  of  May  1818,  an  order  was  made  in  the  two  former  causes,  directing  ^ 
the  Defendant  William  Cdhoun,  on  or  before  the  1st  of  July  then  next,  to  pay  into 
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court  to  the  credit  of  those  causes,  "  the  account  of  monies  belonging  to  the  personal 
estate  of  the  late  Defendant,  John  Person,  deceased,"  the  sum  of  £9900,  lis.  Id. 
being  the  balance  reported  due  from  him,  hj  the  Abster's  separate  report  dated 
the  5th  of  August  1816,  in  respect  of  sums  received  or  retained,  and  not  accounted 
for  by  him  as  trustee  for  John  Parson. 

[277]  Colhoun  not  having  obeyed  the  order,  and  being  beyond  the  jurisdiction 
of  the  Court,  the  soUcitors  of  Lucy  Grooms,  the  widow  and  sole  acting  executrix  of 
John  [278]  Po,TSon,  caused  an  attachment,  and  all  the  intermediate  processes  of 
contempt  to  a  sequestration,  to  be  issued  against  him,  and  also  commenced  an  action 
against  him  [279]  iu  the  Court  of  the  Lord  Mayor  of  London,  and  according  to  the 
custom  of  the  city,  attached  a  debt  due  to  him  in  the  hands  of  Daniel  Henry  Rucker, 
esquire,  of  ifinc-[280]-ii?  Lane.  On  the  12th  of  December  1818,  Mr.  Rucker, 
having  pleaded  to  the  attachment  nil  debet,  filed  a  bill  of  interpleader  against 
Frederick  Piwaey,  Charles  Pinney,  [281]  Thomas  Grooms,  and  Lucy  his  wife,  and 
yfilliam  Column,  praying  that  uie  Defendants  might  interplead  and  settle  their 
claims  in  respect  of  the  debt,  and  that  the  Plaintiff  [282]  might  be  at  liberty  to  bruig 
the  sum  of  £1877,  Gs.  Gd.  the  amount  of  the  debt,  into  court,  for  the  benefit  of  the 
parties  entitled ;  and  an  injunction.  On  the  4th  of  i^<6ru-[283]-ary  1819,  the 
solicitors  of  Mrs.  Groome  received  a  notice  from  the  solicitors  of  Mr.  Rucker,  that  he 
intended  to  proceed  no  farther  with  the  bill  of  interpleader,  but  [284]  ^  defend  the 
action  brought  in  the  Lord  Mayor's  Court ;  and  on  the  12th  of  February  1819, 
obtained  a  writ  of  sequestration,  to  sequester  the  goods  and  effects  of  [286]  W. 
Colhoun,  for  non-payment  of  the  money  ordered  to  be  paid  in  by  him,  which,  on  the 
following  day  they  served  on  Rucker,  with  a  written  notice  that  they,  as  two  [286]  of 
the  commissioners  named  in  the  writ,  sequestered  the  sum  of  £1877,  6j.  Qd.,  admitted 
to  beduef  romhim  to  Colhoun,  and  all  arrears  of  interest,  and  required  pay-[287}-nient 
d  the  same.  The  writ  of  Bequestration,  and  a  similar  notice,  were  afterwards  served 
on  Frederick  Pinney  and  Charles  Pinney.  On  the  2d  of  March  1819,  the  bill  of 
interpleader  was  dismissed  on  the  motion  of  the  Plaintiff. 

[288]  The  debt  from  Rucker  to  Colhoun  arose  on  a  bond  dated  the  14th  of  February 
1778,  and  executed  by  Jamss  Campbell  and  three  other  persons,  resident  at 
[289]  Tobago,  for  securing  to  Colhoun,  £2874,  Is.  6d.  sterling,  with  interest  at 
8  per  cent,  from  the  2d  of  April  1778  ;  Rucker  being  the  executor  of  J.  Campbell,  the 
surviving  [290]  obligor,  judgment  had  been  obtained  against  him  for  payment  from 
the  assets  of  Campbell.  The  amount  tiue  for  principal  and  interest  on  the  19th  of 
February  1819,  [291]  was  computed  at  £5494,  5s.  The  Defendants  Frederick 
Pinney  and  Charles  Pinney^  clauned  to  be  entitled  to  the  debt,  under  an  ass^ment 
from  Colhoun  to  [292]  their  father  John  Pinney;  the  validity  of  which  was  disputed 
by  Mr.  and  Mrs.  Groome. 

A  motion  was  nowjmade  on  behaU  of  Mr.  and  Mrs.  Grooms,  that  Mr.  Rucker 
might  be  ordered  to  [uiy  [283]  into  the  bank  on  or  before  the  14th  of  Jfav,  the  sum 
of  £5494,  55.  Sd. 

[294]  The  affidavit  filed  in  support  of  the  motion  stated,  in  addition  to  the  pre- 
ceding facts,  that  the  proceedings  m  attachment  could  not  try  the  question  of  property 
in  the  debt,  which  being  due  from  Rucker  as  executor  only,  he  [295]  could  not  be 
arrested  for  it,  and  by  the  custom  of  London  it  could  not  be  made  the  subject  of 
attachment. 

Mr.  Sart,  for  the  motion. 

[296]  There  is  no  other  course^'of  proceeding  by  which^the  justice  M  the  case 
can  be  administered.  The  Court  finding  property  belonging  to  the  Defendant 
fai  the  [297]  hands  of  a  third  person,  is  competent  to  order  payment  into  the  bank  ; 
parties  claiming  an  interest  in  it,  may,  as  in  tne  instance  of  sequestaration  of  property 
m  possession,  be  examined  before  the  Master  pro  interesse  suo.  The  Court  wiU  not 
require  that  a  bill  should  be  filed  ;  the  question  may  be  as  well  determined  under  this 
[298]  order.  Simmonds  v.  Lord  Kinnard  (4  Ves.  735),  Opie  v.  Maxwell  (cit.  4  Yes. 
742). 

[299]  Sir  Arthur  Piggott  and  Mr.  Blake,  Mr.  Heald,  and  Mr.  Buck,  against  the 
motion. 

[300]  If  a  set^uestrationjcan  be'^made  effectual  against  a  chose  in  action^  a  point 
much  doubted,(itJmust  be  by  the  course  pursued  m  Simmonds  v.  Lord  Kinnard, 
abiil  of  [301]  discovery.   The  Oourt  will  not  decide  the  conflicting  claimaof  strangers 
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on  affidavits ;  and  direct  payment  into  court  of  the  money  which  they  claim,  in 
suits  to  which  [302]  they  are  not  parties.  The  sequestration  issues  for  payment  cA 
a.  personal  debt  of  Colhoun ;  the  sum  sought  to  foe  sequestered,  is  claimed  by  htm  as 
executor  to  his  [303]  father.  A  chose  in  action  cannot  be  taken  in  execution  st 
law,  except  under  an  extent  at  the  suit  of  the  crown  ;  and  there  the  sherifi  i»  not 
authorised  to  levy  the  debt  [304]  found  by  the  jury,  but  the  inquisition  is  returned 
to  the  Court  of  Exchequer,  and  a  scire  facias,  or  an  immediate  extent  is  iBsasd 
against  the  party  indebted  to  the  debtor  [305]  of  the  crown.  (West  on  Extents,  171.) 
In  like  manner  here  a  bill  must  be  filed.  The  bill  of  interpleader  is  dismissed,  and 
no  order  can  be  made  in  that  suit. 

[306]  The  Lord  Ckemcellor  [Eldon].  I  lay  out  of  the  question  the  bill  of  inter- 
pleader ;  and  it  is  quite  immaterial  whether  the  proceeding  by  attach'[307}-meiit 
could,  or  could  not,  oe  enforced.  As,  during  the  auit  of  interpleader,  if  Mr.  Ruchr 
had  paid  the  money  into  court,  which  he  ought  to  have  done,  and  had  8Ug-[308]-g^6te(] 
that  it  was  claimed  by  more  than  one  party  within  the  jurisdiction  of  the  Court, 
and  also  by  a  person  resident  in  a  British  colony,  the  Court  would  not  have  parted 
[309]  with  the  fund  until  it  had  secured  Rucker  as  well  from  the  colonial  claim,  as 
from  the  claims  here  ;  so,  if  sequestrators,  by  bill  or  otherwise  bring  the  money  into 
court,  it  will  be  detained  until  the  Court  is  satisfied  that  the  party  by  whom  it  hu 
been  paid  cannot  be  compelled  to  pay  it  elsewhere. 

The  true  question  is,  whether  this  chose  in  action,  considering  it  either  as  the 
whole  sum  due  from  Colhoun,  or  only  so  much  as  exceeds  what  is  due  to  Pinney, 
can  be  [310]  taken  by  this  sequestration  ;  or  whether  there  must  not  be  some  pro- 
ceeding in  aid  of  the  sequestration  t  Si>eaking  with  the  caution  which  befits  one  of 
a  process  so  unusual,  I  have  supposed  it  to  be  clear,  that  where  there  is  tangible 
property,  the  Court  will  allow  the  sequestrators  to  lay  their  hands  on  it,  whatever 
claims  third  persons  may  have,  and  will  compel  them  to  come  in  pro  inUressesuo ;  huts 
chose  in  action  cannot  be  so  taken  ;  and  the  question  arises,  how  are  the  right*  of 
third  persons  to  be  decided  "i  It  is  generally  done  by  [311]  order  ;  whether  it  can  be 
done  in  a  case  in  which  the  third  person  does  not  appear,  may  be  another  question. 

Before  I  decide  this  case,  I  will  refer  to  Simrmmds  v.  Lord  Kinnard ;  in  the 
meantime  Rucker  must  not  part  with  the  money. 

An  order  was  afterwards  made  for  payment  of  the  money  into  court. 

(1)  The  following  cases  on  sequestration  are  extracted  from  MSS.  in  the  posseasioa 
of  the  editor. 

Witham  v.  Bland.    ISth  November,  25  Car  2,  1675. 

Sequestration  not  defeated  by  a  voluntary  conveyance,  pendente  lite.  Sequestration 
against  the  heir  for  a  personal  duty  decreed  against  the  father. 

I  allowed  a  sequestration  to  proceed  against  the  heir,  for  a  personal  duty  decreed 
against  the  father,  because  he  did  not  claim  as  heir,  but  by  conveyance  pendente 
lite.  The  first  bill  by  his  father  in  1664,  demanded  deeds  taken  away  by  which  he 
had  conveyed  an  estate  to  Bland  ;  on  that  bill  the  father  was  decreed  to  account, 
and  on  that  account  owed  £5000.  The  cross  bill  in  1665  demanded  the  land  accord- 
ing to  the  settlement.  The  conveyance  to  the  heir  was  voluntary,  and  in  1666 ; 
which  T  looked  on  as  a  practice  to  defeat  the  decree. — ^Iiord  Nottingham's  MSS. 

Witham  v.  Bland,    llth  December,  26  Car.  2, 1674. 

Rep.  temp.  Finch^  126. — Sequestration  defeated  by  revocation  and  new  limitation 
of  uses.   Power  of  new  limitation  when  incident  to  power  of  revocation,  though 
not  expressly  reserved. 
A  sequestration  of  Witham's  estate  had  long  been  fenced  off  by  a  conveyance 
pendente  lite,  viz.  a  conveyance  in  1666,  whereas  the  bill  was  filed  in  1664.  When 
this  would  not  do,  they  resorted  to  former  settlements,  upon  which  there  was  this 
case.   Anno  1653,  a  feoffment  was  made  to  the  use  ot  George  Witham  for  life, 
remainder  in  tail  unto  Henry  Witham  (the  now  sequestered  person),  with  power  of 
revocation,  but  no  new  power  of  limitation  reserved ;  afterwards,  anno  1668,  the 
first  settlement  was  revoked,  and  new  uses  were  limited  again  to  Henry.  Mr. 
Bland's  counsel  urged  that  the  first  settlement  was  well  revo^d  by  the  second, 
but  the  uses  of  the  second  were  not  well  limited,  for  want  of  a  new  power  of  limits- 
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tion  reserved,  and  by  consequence,  the  fees  descended  from  George  to  Henry  without 
any  settlement,  and  might  veil  be  sequestered  in  the  hands  of  the  heir  for  a  duty 
decreed  against  the  father,  who  had  been  also  sequestered,  and  nov  the  sequestration 
continued ;  and  of  this  opinion  they  had  severalgreat  counsel  upon  advice. 

I  said,  the  croinions  of  counsel  were  sreat  or  less  according  to  the  reasons.  I 
thought  Henry  Witham  to  be  well  in  by  tfie  second  settlement ;  for  when  the  second 
settlement  had  executed  the  power  of  revocation  in  the  first,  a  power  of  new  limitation 
by  the  second  settlement  must  need  be  incident,  thoueh  it  was  not  reserved  ;  first, 
because  the  revocation  of  the  first  conveyance  extended  only  to  the  uses  limited  in  it, 
but  could  not  extend  to  the  common  law  estate,  which  passed  by  the  first,  for  that 
is  irrevocable,  ergo,  a  power  to  limit  new  uses  upon  it  must  remain  to  the  feoffor 
without  reservation,  or  his  estate  is  lost ;  secondly,  though  no  man  can  have  a 
power  of  revocation  uinless  he  reserves  it,  no  man  can  want  a  power  of  limitation 
unless  he  excludes  himself  from  it ;  thirdly,  when  a  power  of  revocation  is  reserved 
to  a  stranger,  he  has  no  power  of  limitation  unless  reserved  ;  secus  vbi  the  feoiTur 
himself  has  the  power  to  revoke. — Vide  Winstanley^s  case  {eit.  2  Kebls,  270 ;  :l 
KebUf  7).   So  I  discharged  the  sequestration. — ^Lord  Nottingham*B  MSS. 

Crofts  V.  Oldfield.    3-^  June.  28  Car.  2.  1676. 

Lands,  when  bound  from  the  institution  of  the  suit ;  when  not  bound  till 

sequestration. 

A  legacy  was  devised  in  1627,  and  the  profits  of  land  during  the  minority  of  a 
daughter  and  heir,  and  until  she  came  to  21,  charged  with  it ;  these  profits  were 
received  and  applied  till  13,  and  at  16,  the  daughter  and  heir  married  one  Crofts, 
the  Plaintiff's  father,  against  whom  a  decree  was  had  that  the  land  should  continue 
to  be  chargeable,  which  decree  is  vigorously  prosecuted  by  Oldfield  the  Defendant, 
who  is  intitled  to  the  unsatisfied  legacy ;  but  the  persona  truly  grieved  by  this 
prosecution  are  Brook  and  Foster,  two  purchasers  of  part  of  the  land,  and  another 
who  was  devisee  of  the  other  part  of  the  land ;  and  these  make  use  of  the  Plaintiff's 
name  to  bring  a  bill  of  review  to  reverse  this  decree,  from  which  they  could  not 
otherwise  free  themselves.  When  they  appeared  and  were  examined,  the  error 
assigned  was,  that  the  land  was  not  liable  after  the  daughter  came  to  21,  yet  the 
decree  had  continued  the  charge  upon  it.  The  Defendant,  who  demured  upon 
this  bill,  said  that  he  had  no  intent  to  charge  the  land  but  only  from  the  marriage 
till  21,  and  not  after ;  and  urged  that  he  who  broke  the  trust  w^as  liable  in  his  person 
to  make  good  all  that  might  have  been  received  until  21  ;  it  is  true  the  land  was  not 
directly  liable,  but  yet  a  decree  against  him  or  his  heir,  while  the  land  was  in  his 
hands,  binds  the  land ;  and  a  purchaser  since  the  decree  will  be  also  bound.  To 
which  the  Plaintiff  said  that  prima  facie  every  decree  binds  the  person  only,  and  the 
land  itself  whereof  the  profits  were  in  demand  is  not  bound  till  sequestration  ; 
whereof  the  consequence  is  that  death  before  sequestration  discharges  the  land, 
and  if  the  Defendant  devise  before  sequestration  and  die,  the  devisee  will  be 
freed. 

I  said,  where  the  lands  or  the  profits  of  the  lands,  which  is  all  one,  are  directly 
in  demand,  the  title  is  bound  from  the  bill  exhibited,  and  every  purchaser  pendente 
lile  comes  in  at  his  peril ;  but  where  an  account  of  profits  is  prayed  by  way  of  execu- 
tion of  a  trust,  there  the  person  only  is  charged  for  breach  of  trust  in  not  applying 
the  profits,  and  the  land  is  not  charged  but  while  in  his  hands,  nor  then  neither 
till  sequestration  ;  so  purchasers  and  devisees  before  sequestration  are  free :  but 
overrule  the  demurrer,  and  after  answer  the  Court  may  consider  further. — ^Lord 
Nottingham's  MSS. 

Coulston  V.  Gardiner.    lOth  February,  33  Car.  2,  1680-81. 

2  Ca.  in  Cha.  43.  See  1  Ves.  Sen.  182. — A  sequestration  prevails  against  a  prior 
conveyance  designed  to  defeat  it ;  not  against  prior  conveyances  for  valuable 
consideration,  or  bona  fide. 

After  a  decree  against  the  father,  and  a  report  of  £600  due  confirmed;  and  just 
before  a  sequestration  awarded,  the  father  conveys  £7000  of  land  to  his  son,  which 
was  his  whole  estate,  without  reserving  any  maintenance  to  himself,  or  any  visible 
trust  appearing.   The  considerations  expressed  were  these  ;  1.  To  enable  the  son 
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to  make  a  jointure  to  a  wife  vho  brought  £1700  portion,  and  waB  married  10  monthi 
after ;  2.  To  pay  the  father's  debts,  viz.  £800  on  a  mortgage,  and  £800  more  ia 
other  debts. 

This  conveyance  the  son  pleaded  in  bar  of  the  sequestration,  and  if  the  son  be 
either  a  purchaser  or  come  in  voluntarily  and  bona  pde,  the  plea  is  good.  Against 
the  considerations  of  thi<^deed  it  was  urged  :  1.  The  marriage  settlement  'vs  but  i 
pretence,  for  the  deed  was  only  between  father  and  son,  the  wife's  friends  no  parties ; 
also  this  coDve^auce  not  necessary  to  enable  the  son  to  make  a  jointure,  for  the 
father  being  seized  in  fee  could  have  done  it  without  this ;  and  beside,  the  settlement 
is  strange,  and  very  suspicious,  for  the  father  strips  himself  of  all,  and  gives  the  son 
the  portion  too.  2.  The  payment  of  debts  is  but  a  pretence  neither.  For  the  £800 
upon  the  mortgage  needed  no  other  provision,  and  the  other  £800  were  voluntary 
debts  crested  for  this  purpose. 

At  last  the  defence  is  made  barefaced,  and  the  Defendant  retreats  to  this  pcunt ; 
that  the  sequestration  binds  not  the  land  till  laid  <m,  at  least  not  till  the  order  made, 
and  it  is  lawful  to  prevent  a  sequestration  by  a  conveyance  made  for  that  purpose, 
before  the  date  of  the  order  ;  as  at  common  law  a  man  may  main  a  conveyance  to 
prevent  an  outlawry  :  and  this  point  strikes  home  indeed  ;  ergo,  it  is  fit  to  settle 
this  point  once  for  all,  without  making  use  of  any  shifts  or  evasions,  or  straining  the 
case  to  make  a  presumptive  fraud  or  resulting  trust,  though  there  be  ground  enough 
for  that  too* 

I  will  ergo,  at  this  time,  for  learning's  sake,  and  for  uscf  enlarge  myself  a  little  upra 
the  nature  of  sequestrations  in  chancery.  The  judges  of  the  common  law  have  been 
BO  very  unwilling  to  support  any  proceedings  in  equity,  that  they  have  come  to  verr 
strange  resolutions.  41  El.  B.  B.  Brograve  v.  Watts,  Cro.  651,  a  sequestration  of 
goods  awarded  by  the  Court  of  Bequests,  adjudged  no  bar  in  detinue ;  M.  6  Car. 
B.  B.  Bill  V.  Eaer,  adjudged  on  argument,  no  bar  in  trover.  Noy.  20,  Joe.  B.  B. 
Elwayt's  case,  upon  an  indictment  of  murder  for  killing  a  sequestrator,  the  Court 
inclined  that  he  was  no  such  legal  officer,  that  it  should  be  malice  implied  to  kill  him ; 
which  was  a  bloody  opinion,  but  the  prisoner  durst  not  trust  to  tnat  opinion,  but 
sued  out  his  pardon.   Note  at  that  time  Bishop  Lincoln  was  Custos. 

This  is  not  the  first  time  that  the  judges  have  endeavoured,  by  several  resolutione, 
to  depress  the  chancery,  and  yet,  after  judges  have  been  ashamed  of  those  resolutions. 

11  4, 8.  He  who  has  notice  of  a  trust,  and  then  procures  a  release  from  the  trustee, 
cannot  be  questioned  in  equity  :  cujus  contr<vrium  verum  esi.  22  E.  4,  6,  1  BoU. 
374.  He  that  pays  a  statute  or  a  bond  without  an  acquittance,  shall  have  no  relief 
in  equity  if  he  be  sued  again.  What  can  be  more  absurd  t  Tr.  1 1  Jac.  Shdlejf  v.  Sk%U. 
Sir  F.  Moor  (Selhy  v.  Chute,  Moor,  859),  it  was  held  that  a  suit  in  equity  was  no  breach  of 
a  covenant  not  to  sue,  because  the  law  takes  no  notice  of  a  suit  in  equity ;  but  22  Car.  S. 
Scac.  in  Lord  Saint  Alban's  case,  Aftc/i.  1670.  Hale,  chief  baron,  justly  deniedthis  case. 

12  Jac.  B.  R.  Glascock  v.  Rawly,  1  Moll.  374  (1  Roll.  Rep.  120 ;  2  Bulstr.  142),  there 
ought  to  be  no  relief  in  equity,  against  an  entry  for  a  condition  broken ;  risim 
leneatis  1  13  Jac.  B.  R.  Fynn  v.  Smith,  1  Roll.  376  (1  Roll.  Rep.  338).  If  one 
joint  tenant  takes  all  the  profits,  there  is  no  relief  in  equity.  Durta  sermo.  13  Jac 
B.  R.  Powell  V.  Harris,  1  Roll.  376  (1  Boll.  Rep.  263).  No  account  can  be  required 
of  executors  in  equity  ;  against  all  experience.  14  Jac  B.  B.  Bromage  r.  Jenning. 
1  Boll.  380  (1  Roll.  Rep.  354,  368),  where  damages  may  be  recovered  in  an  action 
upon  the  CcSe,  there  shall  be  no  reUef  in  equity  to  compel  the  performance  in  specie. 
3  Car.  B.  B.  Miller  and  Beames's  case,  there  shall  be  no  relief  in  equity,  when  iht 
bond  is  lost,  1  Boll.  375.  These  extravagant  opinions  no  man  will  own,  no  more  than 
the  exploded  opinion  that  to  sue  in  chancery  after  judgment  is  a  prcBmunire. 

h  As  the  judges  did  of  themselves  reform  these  opinions,  when  they  saw  the  incon- 
venience of  them,  and  how  little  they  prevailed  against  the  Chancery,  so  they  have 
since  begun  to  relent  even  in  the  matter  of  sequestration.  Tr.  17  Car.  1,  C.  R 
Serjeant  Bacon,  moved  for  a  prohibition  to  the  Court  of  Requests,  for  granting  a 
sequestration  against  the  lands,  and  because  the  sequestration  was  of  other  lands  than 
those  which  were  in  demand,  the  prohibition  was  granted,  March  Rep.  99,  fl.  I<1- 
This  admits  that  of  the  thing  in  demand  a  sequestration  may  be  and  goes  as  far  as  ever 
my  Lord  Bacon's  T\i\e6  went  {Orders  in  Chancery,  ed.  Beavies,}^.  16,  etseq.),perBaiib, 
chief  justice  ;  and  this  is  warranted  by  the  reason  of  law  ;  for  every  court  baron  may 
have  Bklevari  facias,  only  there  it  is  renewedfrom  time  to  time,  whereas  a  sequestratios 
is  a  continuing  levari^  and  it  were  hard  to  deny  the  Chancery  the  power  of  a  court 
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baron.  So  that  by  this  time,  it  ia  become  a  settled  point,  that  sequestrations  may  be, 
and  of  the  thing  not  in  demand,  vit.  of  land  for  a  personai  duty,  nay  of  a  copyhold  too, 
and  this  without  doubt  is  much  ancienter  than  the  precedents  (see  The  Mturguess  of 
Caermarthm  v,  Hawson,  3  Swans.  294) ;  for  the  records  <^  the  proceedings  in  equity 
hare  not  been  so  carefully  kept.  The  eldest  precedent  in  chancery  of  a  sequestrationi 
is  about  41  Eliz.  but  in  the  county  palatine  of  Chester,  there  are  precedents  as  ancient 
as  1  Mar.  {Note  :  Tothill  mentions  a  case  of  Knightly  t.  Graunt,  31  Miz.  Trans- 
actioTis,  175.)  And,  indeed,  no  Court  of  Equity  can  subsist  without  this  process, 
nor  is  it  any  great  severity  to  find  out  a  way  to  make  men  pay  their  debts  effectually. 

In  the  next  place,  it  must  be  observed  that  sequestration  is  not  like  any  process  at 
common  law,  nor  is  it  awarded  in  imitation  of  any  of  those  processes.  1.  For  first, 
it  is  not  like  a  levari  facias,  which  ceases  by  the  death  of  the  party.  2.  It  is  not  like 
the  outlawry,  where  the  profits  are  seised  for  the  contempt,  but  do  not  necessarily  go 
in  satisfaction  of  the  debt.  3.  It  is  not  like  an  execution  upon  the  statute  West- 
minster^  2,  or  an  extent ;  for  though  an  injunction  for  the  possession  be  like  a 
liberate^  yet  it  covers  the  whole,  and  reaches  copyhold  lands,  which  no  extent  does. 
So  that  it  is  a  special  remedy,  warranted  the  course  of  the  Court,  and  stands  only 
upon  its  own  rules. 

It  remains  ergo,  to  consider  the  bounds  and  limits  of  it ;  and  first,  we  may  be  sure 
that  this  being  the  process  of  a  Court  of  Equity,  is  never  to  issue  out  against  the  rules 
of  good  conscience.  Ergo,  a  purchaser  for  a  valuable  consideration,  before  the 
sequestration,  is  free ;  for  though  a  decree,  as  to  some  purposes,  be  equal  with  a 
judgment,  yet  it  is  never  so  till  a  sequestration  awarded,  for  till  then  neither  lands  nor 
goods  are  bound.  So  is  he  free  who  comes  in  voluntarily  and  bona  fide  ;  for  the  very 
same  reason,  after  a  sequestration  laid  on  against  the  father,  if  he  dies  and  the  lands 
descend  to  the  issue  in  tail,  the  sequestration  is  discharged ;  so  ruled,  6th  July  1673. 
Eari  Atitd  t.  Comit  Derby  (1  Ca.  tn  Cha.  223 ;  2  Lev.  71).  But  whether  it  continues 
against  the  fee  simple  lands  was  not  then  debated.  It  has  been  said  that  there  is  as 
much  reason  to  continue  a  sequestration  against  the  heir  in  fee,  as  to  put  the  party  to 
a  new  sequestration  after  revivor  ;  but  I  conceive  that  the  sequestration  does  not 
continue  until  the  suit  revived,  against  the  heir,  and  also  against  the  executor,  who 
may  have  assets ;  no,  not  though  the  son  came  in  and  was  examined  in  his  father's 
lifetime,  and  set  out  his  title  by  conveyance ;  for  after  his  father's  death  a  new  title 
accrues  to  him  as  heir  ;  but  after  revivor  the  sequestration  will  bind  him  as  much  as 
it  did  in  his  father's  lifetime.  And  this  was  one  of  the  points  in  Bland  and  Witham^s 
case  (3  Sioans.  277.   See  The  Marquess  of  Caermarthen  v.  Hawson,  3  Swans.  294). 

The  only  difficulty  is  the  point  m  question,  how  far  a  voluntary  conveyance  to  the 
heir,  on  purpose  to  prevent  and  avoid  a  sequestration  approaching,  shall  take  place  t 
And  this  ought  to  be  no  difficulty  neither,  for  reason  and  authority^  are  agamst  it. 
1.  No  such  conveyance  can  be  bona  fide,  which  is  made  with  an  intent  to  avoid  a  just 
debt.  2.  It  tends  to  make  all  proceedings  here  illuson'.  3.  It  teaches  an  art  of 
cheating  ;  for  a  man  may  borrow  money  to  buy  lands,  and  being  sued  in  Chancery  for 
the  money,  he  may  after  a  decree,  make  a  voluntary  conveyance  to  the  heir,  and 
defeat  the  remedy.  Bland  and  Witham's  case  is  an  authority  in  point  (3  Swans.  277, 
Bird  V.  Littlehalea,  3  Swans.  297.  Hamblyn  v,  Lee,  3  Swans.  299) ;  for  4th  March 
1672,  it  was  debated  before  the  Earl  Shaftsbury,  chancellor,  whether  the  sequestra- , 
tioQ  could  be  continued  against  the  son  after  revivor  t  But  13th  November  1673, 
I  did  allow  the  sequestration  to  proceed.  Afterwards  Witham  departed  from  the 
title  he  had  made  wndente  litey  and  set  up  a  former  settlement  in  1663 ;  upon  which, 
Hth  December  1673,  I  delivered  my  opmion  against  him.  He  desir«i  a  case  to  be 
made,  but  never  argued  it.  l7thMay,  29  Car.  2,  IanoI«y  v.  Brsdon,  decree  for  £400, 
sequestration  awarded  ;  the  Defendant  pleaded  a  voluntary  conveyance  before  the 
Bequestration  awarded  ;  yet  ordered  to  answer. — Lord  Nottingham's  MSS. 

Lord  Pelham  v.  Duchess  of  Newcastle, 

The  cmsumstances  of  the  case  appear  in  the  report,  3  Bro.  P.  C.  460.— A  Defendant 
ordered  to  deliver  a  copy  of  a  deed,  and  refer  to  it  in  her  answer  as  a  true  copy. 

The  Master  reported  the  answer  insufficient,  for^not  setting  forth  the  deed  that 
dedares  the  uses  of  the  fines  and  recoveries  that  were  levied  and  suffered  by  the  Duke 
^  Duchess  of  the  Newcastle  estate  ;  and  upon  the  general  exception  to  the  report. 
C.  XVI.— 28 
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Sir  Tliomajs  }*uwis,  fur  tho  Duchess,  insisted,  us  the  Defendant  did  by  her  vuBTei 
insist,  on  the  very  same  matter  in  bar  of  the  discovery  of  this  deed  that  had  been 
before  pleaded  and  overruled ;  with  this  further,  that  the  intentkm  for  the  preserving 
the  estate  in  the  name  of  Cavendish  was  continued  to  the  making  the  deed,  and  • 
clause  in  the  deed  that  provided  for  it  was  aet  forth  in  the  answer  ;  that  what  vas 
prayed  by  the  bill  to  have  the  deeds  forth  tn  hoee  verba,  was  worse  than  delivering 
It  over  to  the  PlaintiiT,  for  that  would  discover  it  to  all  the  world  ;  that  the  Durhcfv 
had  an  estate  for  life  limited  to  her  by  that  deed,  and  that  t  he  Duke  having  agreed,  tn 
consideration  of  her  joining  in  that  settlement,  that  her  estate  for  life  should  be 
protected  from  the  incumbrances  wliich  amounted  to  £80,000,  and  affected  that 
estate,  she  was  a  purchaser  of  the  benefit  of  those  incumbrances  ;  and  that  those  in- 
cumbrances being  recited  in  the  deed,  the  discovery  might  endanger  her  estate  for 
life ;  that  the  Plaintiff  was  not  entitled  to  that  discovery,  being  an  infant  and  nrt 
capableof  confirming  her  estatefor]ife,and  not  having  proved  the  will  and  established 
the  title  at  law  On  the  last  head  he  cited  the  case  of  Dr.  Hamilton  and  Mr.  FUtt- 
wood ;  that  Hamilton  claiming  under  the  remainder  man  in  fee,  and  the  estate  tail 
being  spent  to  all  but  one  perB<ni,  who  was  under  an  incapacity,  the  doctor  brought  «b 
ejectment,  and  after  he  bad  proceeded  so  far  as  that  he  got  a  special  verdict,  he  brought 
his  bill  for  discovery  of  deeds  and  writings,  and  to  stay  waste  ;  that  upon  exceptions 
to  a  report  of  the  insufficiency  of  Fleetwood's  answer,  the  Court  would  not  obl^ 
Fleetwood  to  answer,  because  the  doctor  had  not  affirmed  his  title  at  law.  (8  Via. 
Ab.  538.)  He  cited  likewise  Whitcombe'aCABe{WhitcombeT.  Whilcombe,  Free.  inCha. 
280) ;  which  was,  a  man  left  two  daughters  by  a  first  wife,  and  the  second  wife 
ensient  with  a  son,  who  lived  a  year,  and  the  uncle  as  heir  to  him,  brought  an  eject- 
ment, but  was  nonsuited  by  terms  being  set  up  by  the  daughters  ;  he  then  brought 
his  billfora  discovery  of  deeds,  andparticuUrly  of  the  leases  of  the  estate,  to  enable  him 
to  prove  a  poseession  in  the  infant ;  and  upon  excepticms  to  a  report  of  the  insuffi- 
ciency of  the  answer  for  not  setting  them  forth,  the  report  was  ovemiled;  and  si 
hearing.  Lord  Cowper  wouk)  not  compel  the  Defendant  to  discover,  and  declared  thtt 
this  Court  would  not  in  all  casra  help  a  person  to  deeds  that  he  hath  a  right  to  at  lav ; 
that  it  would  not  help  a  first  purchaser  against  a  second  without  notice,  nor  when 
there  is  a  very  hard  bargain  made  between  two,  will  it  help  the  person  that  would  tab 
an  advantage  of  it  to  enable  him  to  do  so  at  law  ;  and  that  the  present  case  was  much 
stronger  than  coming  here  for  a  discovery  before  the  hearing. 

Note  Wkitcon^'s  case  was  said  to  have  been  a  case  of  great  compassion,  and  to 
have  been  compounded  at  last.  And  Lord  Keeper  seemed  to  think  that  decree 
wrong. 

Hooper  insisted  that  the  Duchess  was  a  purchaser,  and  that  the  Duke  was  not 
entitled  to  production  without  confirmation ;  and  that  in  the  case  of  Sir  Cople$tent 
Bunfield,  a  jointress  subsequent  to  a  marriage  was  not  compelled  to  discover ;  nor  m 
the  case  of  So<A  v.  Boak^  where  the  deed  comprised  both  the  jointure  and  other  hiuk 

Cheshire.  A  nght  to  discovery'is  not  substantive  but  dependent  on  a  right  at  lav, 
which  the  Plaintiff  ought  to  establish  first,  and  they  had  room  enough  to  try  the 
validity  of  the  will  without  discovery  of  the  deed. 

Williame  put  the  case,  that  where  conies  are  tithable  by  custom,  and  a  bill  ii 
^  brought  to  discover  the  quantities  and  value  ;  if  the  Defendant  denies  the  custom. 
'  he  will  not  be  obliged  to  set  forth  the  quantities,  &c. 

Lord  Keeper.  That  is  matter  of  account.  In  this  case  you  say  there  are  incum- 
brances ;  how  shall  the  Plaiutif!  be  able  to  try  his  right  % 

Cheshire.  The  Court  may  direct  an  issue,  devitami  vel  non. 

Peat.  We  are  a  purchaser,  though  not  of  our  estate  for  life,  which  is  part  of  u 
old  estate ;  yet  of  the  incumbranoes.  Lord  Pelham  haUi  no  right.  We  have  denied 
the  will  and  his  title,  and  it  must  be  taken  now  on  our  answer  ;  and  your  lordship 
will  not  on  a  feigned  suggestion  oblige  us  to  make  any  discovery.  Our  plea  was  over- 
ruled because  the  matter  was  not  then  fully  discovered  to  the  Court  ;  it  is  now, 
having  disclosed  in  our  answer  the  clause  in  the  deed  that  relates  to  that  mat^. 
If  the  words  that  direct  the  taking  the  name  of  Cavendish  be  not  found  enough  to 
make  either  a  condition  or  limitation,  there  is  the  greater  reason  that  it  should  enure 
as  a  trust ;  continuing  an  estate  in  a  name  and  family  had  been  regarded  in  all  ages ; 
that  was  the  reason  of  making  the  statute. 
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Dr.  Denis  yfUliams.  If  a  plea  ia  ovemiled  for  any  mistake,  the  Plaintiff  may 
insist  on  the  same  matter  by  way  of  ansver. 

Sir  /.  / ekyll,  said  {inter  aj£a)  that  it  could  not  be  a  trust,  there  being  no  obligati<m 
on  the  Duohesa  to  take  the  name,  and  therefore  no  trustee  made  by  the  deed,  nor 
cttiui  que  Inut. 

Attorney  General.  The  Duchess's  fears  of  the  incumbrances  are  groundless, 
she  admitting  by  her  answer  that  they  were  all  assigned  in  trust  for  the  Duke  before 
the  deed  of  settlement,  and  that  there  was  a  proviso  in  that  deed  that  they  should 
be  assigned  to  protect  the  seTcral  limitations  of  that  deed ;  which  agreement,  Bowe 
said,  was  as  efEectual  in  equity  as  if  they  had  been  actually  assigned  pursuant  to  the 
proviso. 

Vernon.  Two  diUtories  were  never  to  be  allowed  by  the  printed  rules  of  th  e  Court ; 
and  therefore  a  man  cannot  plead  twice  or  demur  twice,  nor  where  a  plea  in  bar  is 
overruled,  can  he  insist  upon  the  same  thing  by  way  of  answer,  unless  it  be  over- 
ruled for  informality  cmly,  and  not  for  the  matter  (which  it  was  here).  It  is  true 
the^  have  thrown  in  some  additional  circumstuices  ;  but  if  that  contrivance  would 
avail  they  might  do  so  in  infinitum.  What  was  said  by  the  Court  before  on  their 
plea,  viz.  if  there  were  such  a  trust,  &c.,  the  discovery  would  not  hurt  them,  and  if 
there  were  not,  the  concealing  the  deed  were  a  manifest  injury  to  the  Plaintiff,  and 
that  without  a  discovery  of  the  deed,  it  could  not  be  brought  before  the  Court  in  judg- 
ment, whether  there  was  or  not,  was  unanswerable  ;  and  the  Plaintiff  did  not  claim 

Earamount  the  Duchess  ;  and  sought  only  a  discover;^  of  her  own  act.    He  never 
eard  it  said  that  a  purchaser  was  not  compellable  to  disclose  his  own  title,  nor  that 
advantage  might  not  be  taken  of  any  clause  in  the  purchase  deed. 

Cooper.  It  was  not  possible  for  the  Plaintiff  to  go  to  law  without  a  discovery  of 
the  deed,  not  even  upon  the  issue  devisavit  vel  non ;  for  if  it  was  not  in  the  Duke, 
he  could  not  devise  it,  and  that  was  the  only  deed  that  brought  the  estate  unto  him. 

Sotee.  The  apprehension  of  danger  of  any  strangers  taking  advantage  ol  the 
discovery  that  was  prayed,  was  expelled  in  Lord  Cravm's  case ;  and  if  there  was 
any  real  danger  of  letting  in  any  incumbrances  of  other  persons  by  it,  it  ought  to  be 
particularly  insisted  on  by  answer  ;  there  was  no  occasion  here  for  confirming  the 
Duchess'  estate  for  life,  she  not  being  a  purchaser  of  it,  and  it  being  created  by  the 
same  deed  under  which  the  Plaintiffs  claim,  and  the  Duke  having  confirmed  it  by  his 
will,  which  is  much  more  effectual  than  a  bare  offer  to  confirm. 

Lard  Keeper.  The  Duchess  is  said  to  be  a  purchaser,  and  therefore  not  compell- 
able to  discover.  She  is  no  purchaser  of  any  limitation  in  the  deed  ;  those  limitations 
are  rather  the  considerations  of  her  purchase  of  the  benefit  of  the  incumbrances ; 
there  is  no  reason  of  her  being  purehaaer  of  them,  for  her  not  discovering  the  uses 
d  the  deed,  whidi  is  another  wmg ;  ^e  bill  doth  not  seek  a  discovery  of  the  incum- 
brances, but  of  a  deed  in  which  they  are  recited  only ;  your  fears  of  those  are 
imaginary.    Let  her  set  it  forth  in  hcBC  verba. 

He  afterwards  proposed  to  both  sides,  and  they  consented,  that  instead  of  that, 
she  should  deliver  a  copy  of  it,  and  refer  to  it  in  her  answer  as  a  true  copy. 

Note  :  That  nothing  was  insisted  on  by  way  of  answer  in  bar  of  a  discovery, 
but  what  had  been  before  pleaded  and  overruled,  or  allegations  taken  out  of  the  deed 
itself ;  if  they  had  been  pleaded,  the  plea  would  not  have  been  proved  without  pro- 
ducing the  deed,  which,  when  produced,  the  Plaintiff  might  take  advantage  of.  It 
seemed  therefore  vain  to  allege  that,  m  bar  of  a  discovery,  which  could  not  be  proved 
without  giving  the  discovery  objected  against. — ^From  Mr.  Cox't  notes,  Xiord  Col' 


Sequestrators  forcibly  dispossessed,  restored  by  injunction. 
The  sequestrators  having  entered  into  Powis  House  (to  which  Lady  Henrietta 
Holies  made  title  as  heir),  and  sequestered  all  the  goods,  &c.,  there  belonging  to  the 
Duchess,  they  were  forcibly  turned  out  of  possession  ;  and  upon  affidavit  of  it.  Grand- 
man,  the  Duchess's  solicitor,  who  directed  it,  was  committed,  and  an  injunction  awarded 
to  restore  the  sequestrators  to  the  possession ;  but  before  they  were  actually  restored, 
the  Lady  £r«nrwfto  moved  the  Court,  that  it  might  be  referred  to  a  Master  to  inquire 
what  goods  that  were  sequestered  belonged  to  her,  and  what  to  the  Duohess ;  and 
that  money  in  Sir  Francis  Child's  hands,  which  had  likewise  been  sequestered. 
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might  be  discharged,  upon  a  fluggestion,  that  though  Sir  /'rancid  had  given  notes 
payahle  to  the  Duchess  or  order,  it  was  really  the  money  of  the  Lady  Henrieita ;  bat 
both  parts  of  the  motion  were  denied  as  irregular,  the  first  being  too  early  before 
the  sequestrators  were  restored,  and  for  the  last,  it  was  not  proper  for  the  Court  to 
determine  the  property  of  the  money  upon  affidavit. 

It  was  then  moved  that  Lady  Henrietta  might  come  in  and  be  examined  as  to 
the  money  pro  inierease  ;  but  that  was  denied  too,  because  the  sequestrators  had  not 
made  any  return  ;  till  they  have,  it  cannot  appear  to  the  Court  what  is  sequotwed : 
after  their  return,  any  one  who  claims  a  title  to  the  thing  sequestered,  may  move 
to  have  the  same,  and  be  examined  pro  interesse. — From  Mr.  Cox^s  notes,  Lord 
Colchester  s  MSS. 

Lord  Pelham  v.  Duchess  of  Newcastle. 

A  sum  of  money  in  the  hands  of  the  banker  of  a  party  against  whom  a  sequestratioD 
bad  issued,  sequestered.  Proceeding  for  ascertaining  the  interest  of  a  third  persoD. 
Power  of  sequestrators  to  open  boxes,  &e. 

Lady  Henrietta  Holies  moving  that  she  might  be  admitted  by  guardian,  to  be 
examined  pro  interesse  suo,  touchmg  the  money  in  Sir  Francis  Chud's  hands,  and 
other  things  sequestered,  upon  process  against  the  Duchess,  she  was  directed  to  put 
her  suggestions  into  an  order,  and  to  specify  what  she  claimed  title  to,  and  hoT, 
and  that  Sir  Francis  Child  should  give  the  Flaintifi  a  copy  of  the  account  on  whicb 
the  balance  in  his  hands  that  was  sequestered  arose,  to  the  end  that  the  Plaintifi 
might  the  better  know  how  to  form  proper  interrogatories. 

Serjeant  Hooper,  for  the  young  lady,  said,  that  if  a  sherifi  exeQUted  an  e»cutioD 
upon  goods  that  did  not  belong  to  the  Defendant,  the  party  grieved  might  have  bis 
action  f  but  in  case  of  sequestration,  all  the  recompence  a  person  could  nave,  who« 
goods  were  wrongfully  sequestered,  was  barely  a  restitution  on  proof  of  his  right. 

Lord  ChanceUoTt  as  against  the  Duchess,  allowed  the  sequestrators  to  open  bom 
and  rooms  that  were  locked,  if  the  keys  were  denied  them ;  to  schedule  the  goodi 
in  them,  but  to  remove  nothing  from  Fowis  house  without  the  special  order  of  the 
Oourt. — From  Mr.  Coz'a  notes,  Lord  Colchester's  MSS. 

Lord  Pelham  v.  Lord  Harley. 
Proceedings  against  a  sequestrator  for  abuse  of  his  power. 

Mr.  Aislahy,  one  of  the  commissioners  of  sequestration,  being  likewise  an  attomejr 
and  agent  for  Lord  Pelham,  made  use  of  the  sequestration  and  injunction  upon  it 
in  many  instances  to  compel  the  tenants  of  the  Duchess's  jointure,  and  the  Cacwn^ui 
estate,  and  of  the  other  estates  of  the  late  Duke  of  NetoauUe^  to  attorn  and  pay  their 
rents  to  Lord  Pelham's  use  ;  and  in  several  places  did  the  same  thing  by  threats, 
or  remitting  them  the  land  tax,  or  allowing  for  repairs,  where  neither  were  allowed 
by  their  leases,  and  giving  them  notes  to  indemnify  them,  and  receipts  in  full 

I^d  Chancellor,  upon  the  petition  of  Lord  and  Lady  Sarl^,  complaining  (inter 
alia)  of  this  exceeding  great  abuse  of  power  in  Mr.  Aistaby,  declared  that  the  seques- 
tration ought  not  to  be  laid  on  any  estate  but  the  Duchess's ;  and  that  though  tbf 
Duchess  had  possessed  herself  of  the  rest,  her  possession  must  be  taken  to  be  in  light 
of,  and  the  possession  of,  her  infant  daughter ;  that  Mr.  Aislaby  having  gained 
possession  for  the  Plaintiif  by  the  methods  before  mentioned,  was  a  great  abuse  of 
the  process  of  the  Court ;  for  which  reason  he  directed  that  he  should  shew  cause 
the  fast  Thursday  in  term  why  he  should  not  stand  committed,  and  pay  Lord  Harley 
his  costs  ;  that  the  sequestration  should  be  discharged,  as  to  all  the  lands  except 
the  Duchess's  jointure,  and  the  Cavendish  estate,  in  which  the  tenants  should  attoni 
to  the  sequestrators,  and  in  the  other  re-attorn  to  Lord  Harley ;  that  the  profits 
received  by  the  sequestrators  or  for  Lord  Pelham's  use,  should  be  brought  before  a 
Master,  and  those  that  arose  from  the  other  estates  be  paid  over  to  iXrd  Harley. 
subject  to  the  order  of  the  Court.  The  possession  of  Newcastle  house,  which  was 
never  sequestered,  he  directed  to  be  delivered  to  Lord  Harley,  and  the  goods  to  be 
removed,  unless  Lord  Pelham  agreed  to  their  being  deUvered  over  to  Lord  Harley 
on  his  giving  security  ;  and  by  consent  of  both  sides  to  save  expense,  directed  the 
sequestrators  to  be  discharged  out  of  the  three  great  houses  of  Welbe<^,  Nottingham 
Castle,  and  Boscover,  and  one  person  to  be  placed  in  each,  by  the  appointment  of  the 
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Master,  to  take  care  of  the  goods  sequestered.  The  6Tide&ce-room  in  Welbeck,  vas 
by  consent  to  be  looked  up  without  inspection,  and  a  key  delivered  to  each  party. 

Serjeant  Pratt,  and  Sir  Peter  King,  tor  Lord  Barley,  cited  the  case  of  one  Riddle- 
stony  in  B.  R.,  who,  upon  an  erroneous  judgment  in  ejectment,  took  out  an  hah. 
fac.  possessioTiem,  and  extended  it  as  to  part,  and  for  the  rest  only  shewed  it  to  the 
tenants,  and  by  that  means  obliged  them  to  attorn  :  the  judgment  being  set  aside, 
the  Court  awarded  restitution  of  what  he  had  got  under  the  hob.  fac.  possessionem  ; 
he  restored  those  lands  where  the  writ  had  been  executed  only,  pretending  that  the 
tenants  attorned  voluntarily  in  the  rest ;  but  the  Court  compelled  him  to  make 
an  entire  restitution,  and  committed  him  for  his  contempt. 

Serjeant  Pratt  said  that  in  all  cases  where  the  process  of  the  Court  was  misused 
to  obtain  another  end  than  that  for  which  it  issued,  though  that  end  were  otherwise 
in  itself  lawful,  it  was  a  contempt  of  the  Court,  and  the  course  of  the  law  always  put 
things  again  in  statu  quo ;  and  he  instanced  in  the  case  where  a  man  makes  use  of 
the  process  of  the  Court  at  Westminster,  to  bring  a  man  within  the  process  of  an 
inferior  Court  or  jurisdiction,  that  he  may  serve  him  with  process  of  that  inferior 
Court. — From  Mr.  Cose's  notes,  Lord  C6lckester*s  MSS. 


After  a  sequestration  had  issued  against  the  Defendant  by  order  of  the  House  of 
Lords,  for  not  complying  with  the  order  of  the  Court,  by  which  she  was  directed 
to  set  forth  the  deed  of  1693,  in  h<sc  verba,  or  deliver  an  attested  copy  of  it,  ^nd 
refer  to  that  in  the  answer.  The  sequestrators  were  forcibly  turned  out  of  posses- 
sion of  Potois  House,  and  the  day  before  they  were  to  be  restored  to  the  possession 
of  it,  the  Duchess  left  the  two  deeds  of  January  1693,  in  a  cupboard  in  her  closet, 
of  which  she  made  an  entry  in  her  pocket  book,  and  some  time  after  applied  by 
petition  for  leave  to  search  the  House,  which  was  granted,  but  to  be  in  the  presence 
of  the  Master  and  the  Plaintiff.  The  solicitor  Ihimmor  (who  with  auditor  Early 
were  the  only  persons  privy  to  the  Duchess's  having  left  the  deeds  there)  was  seen 
in  the  house  and  in  that  closet,  after  he  was  told  by  the  Duchess  where  the  deeds 
were  left,  and  before  the  public  search  in  the  presence  of  the  Master.  At  that  search 
no  deeds  could  be  found,  nor  were  they  afterwards.  The  Duchess  disclosed  this 
matter  by  a  further  answer,  and  set  forth  three  abstracts  of  them,  which  she  insisted 
was  all  she  could  do.  She  afterwards  submitted  to  be  examined  upon  oath,  which 
she  was,  and  denied  her  being  privy  to  their  being  removed,  or  knowing  what 
was  become  of  them. 

Dummer,  and  several  others,  were  examined  in  open  court,  but  no  light  could 
be  got  from  them.  The  Court,  upon  examination,  was  of  opinion  that  they  were 
taken  away  by  somebody  with  a  design  to  serve  the  Duchess  ;  but  however  after- 
wards, upon  the  Duchess  producing  the  abstracts,  and  submitting  to  be  bound 
by  them,  and  bringing  before  a  Master  a  settlement  made  by  her  of  the  Cavendish 
estate  to  different  uses,  after  the  order  for  sequestration,  she  having  done  all  now 
in  her  power  to  obey  the  order  for  setting  forth  the  deed,  though,  when  it  was  pro- 
nounced and  for  a  lon^  time,  she  had  had  the  deeds  in  her  custody,  the  Court  dis- 
charged the  sequestration  upon  her  paying  costs,  and  making  a  promissory  affidavit 
to  produce  ana  discover  the  deeds,  if  ever  she  should  discover  any  thing  of  them. 

Lord  Chancellor  seemed  to  say  that  he  could  not  have  discharged  the  sequestra- 
tion, if  the  counsel  for  Lord  Pelham  had  not  closed  with  the  Duchess's  ofFer  to  be 
examined  upon  oath,  and  so  put  the  matter  into  a  different  method  of  inquiry. 
—Lord  Colchester's  MSS. 

The  Marquess  of  Caermarthen,  executor  of  the  Duke  of  Leeds,  his  grandfather,  and 
Whitehead,  Plaintiffs  v.  Richard  Hawson,  Defendant.  In  Scacc.  Michi  4 
Geo.  2,  [1730]. 

Whether  a  sequestration  after  decree,  is  determined  by  the  death  of  the  Defendant ; 
and  Whether  copyhold  lands  are  subject  to  sequestration,  QucBre. 

The  Plaintiff's  bill  set  forth  a  setmestration  against  the  Defendant's  father. 
Bd.  Hawson,  ioT  £13G,  Is.  i^d.,  on  23d  January  1702.   The  commissioners  returned 
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that  they  had  sequestered,  to  the  use  of  the  Duke,  a  messuage,  orchard,  and  guden, 
in  Kirby  Moor^  of  which  Whitehead  was  then  in  possession,  and  <^  which  Bd. 
Haweon  was  then  sdsed  in  fee,  or  for  a  Umg  term  of  years  ;  and  thereupon  an  otda 
was  made,  23d  AprU  1733,  that  the  tenant  should  pay  to  the  Duke,  or  to  whmi 
he  should  appoint,  the  growing  rents.  The  tenant  being  served  with  the  order 
attorned,  and  on  the  20th  Juiu  1703,  the  Duke  assigned  the  premises  to  Whiiehead, 
to  hold  till  the  decree  performed,  with  a  letter  of  attorney  to  act  as  the  sequestrators 
might  have  done,  and  receive  the  rents.  Bawson  neither  paid  the  Duke  or  the 
PlaintiiS,  Whitehead,  nor  had  made  any  satisfaction,  and  died  1719,  intestate  sod 
insolvent,  the  Defendant  being  his  son  and  heir,  who  pretending  the  land  to  be 
copyhold,  ^ot  admitted,  and  threatened  to  bring  ejectments ;  so  the  Plaintifis 
raay  a  revivor  of  the  sequestration  and  proceeding,  and  an  injunction  to  qnkt 
Whitehead's  possession. 

PhUip  Ward's  argument.  The  first  question  is,  whether  copyhold  lands  ue 
sequestrable  f  It  is  hud  down  per  Lord  Nottingham,  Chancdior,  in  CouUton  t. 
Gardiner,  Hill.  32  &  33  Car.  2  ;  2  Chan.  Cases,  76  (3  Sunns.  279),  that  copy- 
holds may  be  sequestered ;  it  is  true  they  are  not  extendible  at  common  law,  or 
by  the  stat.  West.  2,  c.  18  ;  but  that  is  no  reason  why  a  Court  of  Equity  may  not 
do  it,  which  has  potestatem  extraordinariam  et  absolutam.  Courts  of  Equity 
have  always  had  power  over  copyholds,  as  by  the  year-books  appears ;  for  they 
can  compel  lords  to  admit  their  tenants. 

2d.  It  was  long  doubted  whether  a  Court  of  Equity  could  sequeater  after  t 
decree.  The  first  that  was  granted  was  in  Lord  Coventry's  time,  Sir  Thomas  Read't 
case.  (North,  life  of  Lord  Keeper  Guilford^  see  2  Stoans.  73.)  Since  that  time 
there  have  been  innumerable  instances  in  Chancery ;  Hide  v.  Pett,  1666,  affirmed 
in  parliament.* 

In  curia  scaec.  in  the  case  of  Ouavas  v.  F^aiUain,  it  was  granted  after  a  decree 
upon  great  consideration,  lith  June  1687,  and  has  ever  since  been  used  without 
hesitation.  {Note  :  This  suit  appears  to  be  connected  with  the  great  case  of  CoA 
V.  Fountain,  a  note  of  which  wUlbe  inserted  in  the  appendix  to  the  present  volume 

[3  Swans.  585].) 

The  doubt  at  the  time  with  the  Court  was  on  a  sequestration  after  a  decree, 
for  that  they  said  was  in  the  nature  of  an  execution,  and  that  at  common  law  was 
not  leviable  till  West.  2,  c.  18;  and,  therefore,  though  frequent  sequestrations 
had  been  before,  yet  none  after  a  decree ;  but  since  then  it  has  been  the  constant 
practice  of  both  courts,  for  otherwise  their  proceeding  would  be  illusory,  if  they 
could  not  execute  them. 

The  second  question  is,  whether  the  sequestration  determined  by  the  death  d 
the  Plaintiff  or  Defendant  1  No  reason  why  it  should  in  either  case,  but  suppose 
it  should,  surely  it  may  be  revived.  As  to  the  first  I  can  find  no  precedent  one 
way  or  the  other. 

As  to  the  second,  in  1C82,  per  Lord  Nottingham,  in  the  case  of  Burdet  v.  RocUfjf, 
a  sequestration  in  pursuance  of  a  decree,  though  for  a  personal  duty,  shall  not 
determine  by  the  death  of  the  Defendant.  1  Vern.  58.  Indeed,  North,  when  he 
was  keeper,  on  a  demurrer  denied  to  revive  so  as  to  affect  the  wife's  dower.  1  Yem. 
118,  and  would  not  declare  his  opinion  whether  he  would  revive  against  the  heir  : 
and  in  1  Vern.  166,  Paschm  1688,  he  seemed  to  be  of  opinion  it  was  not  revivable 
against  the  heir,  and  would  see  precedents ;  so  the  point  was  not  determined. 
But  it  seems  reasonable  in  this  case,  there  should  be  an  injunction,  and  the  Court 
would  do  well  to  consider  and  settle  the  point,  which  may  be  as  well  done  hen  u 
dsewhere,  with  less  expense  and  as  much  authority. 

This  Ward  moved  the  22d  FehrvM-y,  and  the  Court  granted  an  injunction  ti 
to  the  freehold  lands,  and  gave  the  Defendants  leave  to  proceed  in  ejectment  ts 
to  the  copyhold  ;  saying  they  would  reserve  the  determination  of  this  point,  whether 
a  sequestration  may  be  revived  against  the  heir  of  copyhold  lands  to  the  hearing 
of  the  cause.  The  difficulties  that  the  Court  was  under  at  this  time  were.  1st. 
they  did  not  know  how  they  could  put  the  sequestrators  in  possession,  i.e.  oblige 
the  lord  to  admit  them  ;  2dly,  if  they  could,  yet  they  could  not  deprive  the  knd 
of  his  fine  by  descent,  heriots,  &c.,  on  the  death  of  the  tenan't. 

N.B.  It  seems  by  the  injunction  the  sequestration  as  to  the  treehola  land  ■«rss 
not  determined  by  the  death  of  the  Defendant.— MSS. 
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*  1  Ca.  in  Cha.  91,  185  ;  2  Fftem.  125,  168.  The  first  decree  was  reversed 
by  the  Lords,  but  the  directions  accompanying  the  reversal,  in  efEect  reserve  the 
benefit  of  the  aequestntion  to  the  Plaintiff,  if  he  should  eventually  obtain  a  final 

decree. 

25th  November  1667-  "  Upon  hearing  of  counsel  on  both  parts  this  day  at 
the  bar  of  this  house,  upon  the  potion  m  Henry  Petite  administrator  of  Thomeu 
Freeman,  late  of  London,  merchant,  deceased,  against  Laurence  Hyde,  complaining 
of  the  hard  measure  he  the  sud  petitioner  hath,  by  a  decree  made  in  the  Court 
ci  Chancery,  in  the  year  1661, for  £893,  75.  Sd.,  alleged  to  be  due  to  the  said  Laurance 
Hydct  upon  an  account  for  brimstone,  which  decree  is  grounded  upon  a  certificate 
of  three  referees,  videlicet,  Mr.  Beames,  Mr.  Elcock,  and  Mr.  Micoe,  all  of  the  said 
Laurance  Hyde's  own  naming  ;  it  appearing  to  this  Court  upon  the  opening  of  the 
said  cause,  that  whereas  at  the  first,  this  matter  in  question  being  merchant's 
accounts,  it  was  referred  by  the  Court  of  Chancery,  with  the  consent  of  both  parties, 
to  four  persons,  videlicet,  Mr.  Rowland  Elcock,  Mr.  'William  Beames,  Mr.  Nicholas 
Signer,  and  Mr.  Daniel  Fairfax,  or  any  three  of  them,  to  hear  and  finally  deter- 
mine the  matters  in  difference  between  the  said  parties ;  but  if  they  the  said  referees 
could  not  determine  the  same,  then  to  certify  to  the  Court  of  Chancery  how  they 
found  the  same,  who  certifying  two  and  two  apart,  the  Court  of  Chancery  could 
ground  no  order  thereon ;  and,  therefore,  in  appointing  a  fifth  referee,  named 
Mr.  Mieoe,  a  person  formerly  excepted  against  by  the  petitioner  Petit ;  whereupon 
it  being  in  the  power  of  any  three  to  certify,  the  two  referees  formerly  named 
by  the  Defendant,  Laurance  Hyde  and  Mr.  Micoe,  certified,  without  any  of  the 
petitioner  Pettit's  referees  joining  with  them ;  upon  which  certificate  the  decree 
complained  of  was  grounded  ;  whereupon  the  estate  of  the  petitioner  Pettit,  as 
well  copyhold  as  freehold,  was  sequestered,  and  Laurance  Hyde  put  into  possession 
thereof,  and  he  committed  prisoner  to  the  Fleet,  for  not  obeying  the  said  decree  ; 

Upon  due  consideration  had  of  the  premises,  it  is  ordered,  declared,  and  adjudged 
by  the  lords  spiritual  and  temporal,  in  parliament  assembled,  that  the  said  decree 
be  reversed  and  made  void,  and  the  same  is  hereby  reversed  and  made  void  ;  and 
that  the  said  Henry  Pettit  be  released  and  discharged  of  his  imprisonment ;  and  the 
said  sequestration  for  not  obeying  the  said  decree,  be  taken  off  and  discharged, 
and  Henry  Pettit  put  into  such  ptMsession  thereof  as  he  was  in  before  the  said 
sequestration ;  for  that  the  cai^e  of  the  said  complaint  and  grievance  of  the  peti- 
tioner did  arise  from  nominating  the  said  Mr.  Micoe  to  be  a  referee  :  and  it  is  hereby 
further  ordered,  declared,  and  adjudged,  that  the  said  cause  and  proceedings 
thereupon,  and  possession  of  the  land  of  Henry  Pettit,  shall  stand  in  statu  quo,  and 
OS  they  were  before  the  order  of  nomination  of  the  said  Mr.  Micoe  to  be  a  referee  ; 
and  the  Lord  Keeper  of  the  Great  Seal  is  hereby  authorised  and  required  to  proceed 
in  the  said  cause  accordingly  :  and  it  is  hereby  further  ordered  and  decreed,  that 
in  case,  upon  the  determination  of  the  said  cause,  a  decree  shall  foe  made  on  the  behalf 
of  the  said  Laurance  Hyde,  that  the  lands  and  estate  of  the  said  petitioner  which 
have  been  sequestered,  shall  be  liable  for  sati^action  thereof,  as  they  should  have 
been  in  case  the  said  decree  hereby  reversed  had  stood,  and  the  sequestration  had 
continued  :  and  as  to  the  rest  of  tne  petitioner's  complaint,  their  lordships  do  not 
think  fit  to  proceed  thereupon,  the  petitioner  having  a  remedy  in  an  ordinary 
course  of  law,  if  there  shall  appear  cause  of  reli^." — (u)rd8*  Journals,  xiii.  147.) 

Bird  V.  Littlehales.    '26th  February  1743. 
See  Coulslon  v.  Gardiner,  3  Swans.  279. — Proceedings  under  u  sequestration  for 
non-performance  of  a  decree,  after  an  assignment  by  the  Defendant  for  valuable 
consideration. 

In  this  case  Lord  Chancellor  Hardwicke  said,  that  although  it  was  new  to  him 
and  the  i-egist^^r.  whether  a  writ  of  injunction  should  follow  a  sequestration,  and 
after  that  a  writ  of  assistance,  yet  upon  looking  into  his  manuscripts  he  found  a 
precedent  of  such  a  thing,  and  was  now  contented  that  a  writ  of  assistance  should 
0 ;  that  where  the  possession  of  land  has  been  in  the  Defendant  at  the  time  of  the 
ecree,  and  afterwards  has  been  changed,  and  possession  delivered  to  a  third  person, 
in  order  to  avoid  or  frustrate  the  decree,  though  for  a  personal  demand,  yet  the  Court 
will  enforce  its  sequestration,  and  oblige  the  person  in  possession  to  come  beforr 


Digitized  by  Google 


87.2 


FRANCKLTN  V.  COLHOTJK 


8BWAB8.Ut 


the  Court,  and  be  examined  pro  vnUresse  suo ;  such  fraudulent  conveyances  liave 
been  made,  and  if  the  sequestration  was  to  be  checked  by  that,  it  would  be  an 
execution  of  no  efiect.  His  Lordship  made  a  distinction,  that  if  a  bill  was  bron^t 
for  land,  and  the  party  sells  it  before  decree  for  a  valuable  consideration,  and  amr- 
warda  there  is  a  decree  for  the  Plaintii!  for  the  same  land,  the  sequestration  will 
overreach  the  purchase,  though  for  valuable  consideration,  because  it  was  made 
upon  a  lis  pmdms  ;  much  more  will  such  purchase  be  overturned  if  made  after  the 
decree  pronounced  :  but  if  a  bill  is  only  for  a  personal  demand,  ajid  the  Defendant 
sells  his  land  for  valuable  consideration  during  the  suit,  or  even  after  the  decree 
pronounced,  it  will  be  out  of  the  reach  of  a  sequestration  ;  but  if  such  purchase  iraE 
with  intent  to  avoid  the  decree  for  the  personal  demand,  the  sequestration  shall 
defeat  it.  Here  is  an  affidavit  that  this  purchase,  though  after  decree,  was  for 
money  ;  and,  therefore,  let  the  writ  of  assistance  go  without  charging  the  possessioD 
till  the  purchaser  comes  before  the  Court  to  be  examined  pro  mteresse  suo ;  then  it  wiS 
be  seen  whether  the  purchase  was  for  money  and  bona  fide,  MS. 

The  bill  prayed  the  performance  of  an  agreemoit  by  the  Defendant,  the  mortgagor, 
to  pay  to  the  PlaintifE,  the  assiguee  of  the  mortgagee,  a  sum  of  £340  for  an  assignment 
of  the  mortgage ;  the  decree  (Unoted  that  the  Defendant  should  pay  £340  and 
interrat,  and  that  the  Plaintiff  should  execute  a  general  release,  and  assign  the 
mortgage  to  the  Defendant.   10th  March  1742.— Reg.  Lib.  1741,  fol.  317. 

A  sequestration  having  been  issued  for  non-performance  of  the  decree,  and  the 
Defendant  refusing  to  deliver  possession  of  the  house  mortgaged  to  the  sequestraton. 
on  the  18th  of  February  1743,  it  was  ordered,  "  that  an  injunction  do  issue  against 
the  Defendant,  J.  Littlehales,  to  enjoin  the  said  Defendant  to  cause  possession  irf 
the  said  house  and  the  premises  thereunto  belonging  to  be  delivered  to  the  said 
sequestrators."— Reg.  Lib.  A.  1742.  fol.  177. 

26th  February  1743.  On  motion  for  a  writ  of  assistance,  it  being  alleged  by 
the  counsel  for  the  Defendant,  that  he  had  assigned  the  house  and  goods  there  for  a 
valuable  consideration  by  deed  of  the  8th  of  December  1742,  to  Mr.  Hughes,  it  wu 
ordered  that  Hughes  should  come  in  to  be  examined  pro  interesse  roo,  unless  he  showed 
cause  to  the  contrary  on  the  next  wal,  and  the  Defendant  was  within  two  days  to 
give  to  the  Plaintiff  notice  of  the  place  of  abode  of  Hughes. — Reg.  Lib.  A.  174S. 
fol.  187. 

19th  March  1743.  On  affidavit  that  Hughes  could  not  be  found  to  be  served 
with  the  last  order,  a  writ  of  assistance  was  ordered. — Reg.  Lib.  A.  1743,  fol.  235. 

Hamblyn  v.  Ley.    ISlh  October  lliS. 

1  DiclOi  94,  eit.  4  Ves.  747.  See  Coulston  v.  Gardiner,  3  Swans-  279. — A  conveyance 
established  against  a  sequestration,  and  the  sequestrators  who  had  obtained 
possession,  ordered  to  account  to  the  alienee  for  rents  and  profits.  Another 
conveyance  rescinded,  but  the  alienee  declared  entitled  to  be  reimbursed  from 
the  subsequent  rents,  the  balance  of  payments  for  interest,  taxes,  and  repairs. 

In  this  cause  on  the  6th  July  1738.  the  plaintiff  obtained  an  order  for  the 
Defendant  Letfj  to  pay  the  sum  of  £300  into  the  bank  :  on  the  13th  of  July  following. 
Ley  being  seized  of  an  estate  in  Devonshire,  by  lease  and  release  dated  the  said  13th 
July,  reciting  that  the  premises  were  in  mortgage  for  the  term  of  1000  years,  in 
consideration  of  a  bond  given  for  £600,  conveyed  the  equity  of  redemption  to  Rosdiu. 
his  nephew,  in  fee.  No  previous  treaty  appeared ;  and  Rosdue,  by  virtue  of  this 
conveyance,  entered,  received  rent,  and  paid  the  interest  of  the  mortgage  and  land 
tax,  out  refused  to  pay  the  ^or  rates,  under  pretence  that  he  was  not  vet  in 
possession.  On  the  bond  no  mterest  or  principal  appeared  to  have  been  paid :  nor 
did  it  appear  how  the  bond  was  conditioned,  on  what  terms  payable,  or  «iy  thiug 
in  regard  to  it,  save  that  it  was  proved  that  a  bond  was  civen. 

On  the  9th  of  December  following,  after  the  obtaining  of  the  first  order,  and  before 
the  obtaining  the  second,  the  Defendant  Ley  being  possessed  of  a  mortgage  term  of 
900  years,  under  an  assignment  of  some  other  lands  in  the  same  county,  at  a  place 
called  Swincomb,  in  consideration  that  he  stood  indebted  in  1728  to  his  two  sisters. 
Joan  and  Mary  Ley,  in  the  sum  of  £220,  and  in  consideration  of  their  undertaking  to 
discharge  another  debt  of  £180  due  on  bond  in  1729,  and  another  of  £40  by  hand 
in  the  same  year,  assigned  the  said  mortgage  term  to  his  sisters ;  by  virtue  of  which 
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they  entered,  and  took  up  the  two  bonds  of  £180  and  £40,  the  first  of  which  they  paid 
of!,  and  for  the  other  they  gave  a  new  bond  of  their  own. 

On  the  6th  of  April  1739,  a  sequestration  issued,  by  virtue  of  which  both  the 
estates  conveyed  as  above  were  sequestered.  Rosdue  and  Joan  and  Mary  Ley 
came  in  to  be  examined  before  the  master  yro  interesse  suo ;  and  on  the  Master's 
report,  ezoepti<ni8  were  taken  by  the  Plaintiff,  fuid  the  first  question  was,  whether 
this  conveyanee  to  Bosdue  could  be  considered  as  made  bona  fide,  and  for  a  rahiable 
consideration ;  secondly,  whether  the  conveyance  to  the  examinants,  Joan  and 
Mary,  was  to  be  consiwred  as  fraudulent  f 

And  in  respect  to  the  first,  the  Lord  Chancellor  [Hardwicke]  clearly  held  that 
it  was  not  a  bona  fide  sale,  as  there  appeared  no  treaty  in  the  case,  no  consideration 
but  a  bond,  which  it  is  odd  a  man  in  such  distressed  circumstances  as  the  Defendant 
appears  to  have  been  in,  should  part  with  this  estate  for,  as  the  mortgagee  was  not 
in  pofffiession.  Had  the  money  been  advanced  by  Bosdue  by  way  of  mortgage,  it 
would  not  have  defeated  the  sequestration,  if  the  collusion  appeared  so  strong  as 
to  diew  the  fraudulent  intent  of  Ley,  as  it  is  admitted  it  does.  The  present  purchaser 
as  his  nephew,  in  point  of  evidence  and  consoienoe,  is  equally  affected  thereby, 
since  m  another  law  such  an  one  is  reckoned  as  oonjnnct  and  privy  to  all  transactions. 

Ab  to  his  payment  of  interest  of  the  mortgages  and  taxes,  no  weight  can  be  laid 
on  that,  because,  supposing  him  to  be  <nily  a  trustee,  it  wss  natural  to  do  as  much. 
A  strong  circumstance  is,  that  he  refused  to  (wy  the  poor  rates,  under  pretence 
of  not  being  in  pc«session,  at  a  time  when  he  had  in  fact  the  conveyance  made  to  him, 
and  had  entered  into  possession.  Upon  the  whole  he  is  to  be  considered  in  no  other 
light  than  that  of  a  trustee ;  and  as  to  the  objection  that  he  may  be  liable  on  account 
of  his  bond,  he  may  be  relieved  as  to  that  in  this  eourt ;  and  what  he  may  have 
paid  for  interest  and  taxes,  he  must  be  allowed  again. 

As  to  the  second  question,  it  is,  whether  the  commissioner  have  a  right  to  present 
possession  imder  the  sequestration  against  the  examinante  Joan  and  Mary  Le^  t 
It  is  not  made  part  of  the  exception  to  the  report,  that  the  debt  of  £220  is  in  an3rnfle 
exceptionable  ;  but  I  must  inquire  into  this  in  the  same  manner  on  the  report,  as  on 
a.  bin  brought  bv  a  subsequent  purchaser ;  uid,  therefore,  as  the  parties  were  at 
liberty  to  proceed  on  the  report  without  any  exceptions,  so  they  may  ofier  any  proof 
of  this  sort  now  if  they  please.  But  it  is  certain,  that  any  person  foreseemg  a 
judgment  at  common  law,  or  a  sequestration  in  this  court,  may  give  a  preference. 

Note  :  the  sequestrators  had  been  in  possession  ever  since  April  1739,  and  were 
Bo  at  this  time  ;  therefore  the  register  was  directed  to  search  into  former  orders, 
given  by  the  Court,  on  reports  of  the  Master  upon  examination  of  the  parties  pro 
interesse  suo,  where  the  sequestrators  have  been  in  possession.  On  the  morrow, 
the  register  produced  two,  out  neither  much  to  the  purpose-  The  direction  was 
in  the  present  case  as  follows ;  therefore,  upon  the  Master's  report,  let  it  be  referred 
to  the  Master,  to  take  an  account  of  what  has  been  paid  by  Bosdue  for  interest  to 
the  mortgagee,  uid  also  for  taxes  and  repairs  ;  and  to  inquire  whether  he  received  any 
rents  and  profits  from  the  premises  ;  and  if  it  shall  be  found  that  he  did,  then  let 
what  he  so  paid  for  interest,  taxes,  and  repairs,  be  allowed  thereout,  as  far  as  the 
same  will  extend  ;  but  if  the  Master  shall  find  that  he  received  none,  or  not  sufficient 
to  answer  what  he  so  paid  for  interest,  &c.,  then  let  the  commissioners  named  in 
the  commission  of  sequestration  reimburse  the  said  Bosdue  the  balance  of  what 
shall  be  found  to  be  paid  by  Bosdue,  out  of  the  first  profits  which  shall  be  received  by 
them ;  and  as  to  the  premises  mentioned  in  the  second  exception,  comprised  in 
the  conveyance  to  Mary  and  Joan  Ley,  let  the  sequestrators  deliver  the  possession 
of  it  to  the  two  sisters,  who  claimed  it  before  the  Master,  and  let  the  commissioners 
come  to  an  account  for  the  rents.  &c.,  of  the  said  estate,  since  the  time  of  their  pos- 
session, and  pay  the  balance  over  to  the  examinants  Joan  and  Mary  Ley  (Walker 
T.  Bell,  2  Madd.  2 1) ;  and  let  the  Plaintiff  be  at  liberty  to  apply  to  the  Court 
touching  the  surplus  over  and  above  what  is  justly  due  on  the  deed  of  trust  mentioned 
in  the  Master's  report.— Reg.  Lib.  A.  1742,  fol.  722. 

Note :  it  appeared,  from  the  case  of  Fossett  v.  FothergUl  (cit.  4  Ves.  747),  26th 
December  1705,  where  Lord  Cowper  declared  the  commissioners  of  sequestration 
might  redeem  a  mortgage,  that  this  assignment  by  way  of  security  to  the  two 
sisters,  was  redeemable  by  the  sequestrators ;  but  had  it  been  directed  that  the 
ezcepUnt  should  be  at  liberty  to  apply  to  the  Court,  touching  the  redemption  o^ 
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the  preoiifles  conveyed  h^  wuy  of  security  to  the  two  sistera,  the  sistera  would  not 
have  been  able  to  have  disposed  of  the  said  term  by  way  of  sale  or  mortgage ;  which 
was  agreed,  and  therefore  directed  as  above.  The  Chancellor  woula  net  divide 
the  deposit,  but  let  the  Plaintiff  take  it.— MS. 

Neale  r.  Bealing.    I9th  January  1744. 

See  Ray  v.  ,  the  next  case. — Under  a  sequestration  for  non-payment  of  money. 

the  sequestrators  may,  on  a  motion  with  notice  (not  on  a  motion  of  eoune), 
be  empowered  to  tet  real  estate. 

A  motion  of  course  was  made  for  sequestrators  to  set  and  let. 
The  Lord  Chancellor  [Hardwicke]. 

I  cannot  allow  this  without  notice  to  the  other  side ;  for  though  it  ia  a  motKm 
of  course  to  obtain  liberty  for  a  receiver  to  set  and  let,  and  now  most  orders  an 
drawn  up  with  such  express  power  in  them,  yet  tlie  reason  of  both  of  them  ii 
that  he  ia  appointed  by  the  Court  for  the  management  of  the  estate ;  but  seques- 
trators have  but  precarious  or  temporary  powers  to  levy  a  debt,  and  the  sequestratioo 
may  be  taken  off  to-morrow,  or  so  soon  as  the  demand  is  discharged. — MSS. 

"  Upon  opening,  &c.,  it  was  alleged  that  a  commission  of  sequestration  having 
issued  m  this  cause,  against  the  Defendant  Ann  Bealing,  who  was  the- administrator 
of  Bichard  Bealing,  deceased,  for  non-payment  of  the  sum  of  £235,  Is.  lid.  to  the 
Plaintiff,  directed  to  H.  B.  &c.,  empowering  three  or  two  of  them  to  aequeeter  the 
rents  and  profits  of  the  real  estate,  and  also  the  goods  and  chattels  and  personal 
estate  of  the  said  Ann  Be<ding,  until  she  paid  the  said  Plaintiff  the  said  £235,  U.  lU.. 
cleared  her  contempt,  and  the  Court  made  other  order  to  the  contrary ;  that  by  virtue 
of  the  said  writ,  the  said  sequestrators  have  entered  upon  and  are  in  receipt  of  the 
rents  and  profits  of  the  real  estate  of  the  said  Ann  Bealing,  which  consists  of  divere 
messuages  or  tenements  in  or  near  New  Street,  Covent  Garden ;  that  some  of  the 
tenants  of  the  estate  in  question  have  quitted  possession,  and  others  have  given 
notice  of  quitting  upon  the  expiration  of  their  leases,  unless  they  can  come  to  a  nev 
agreement ;  that  in  regard  the  sequestrators  cannot  let  the  said  estate  without 
an  order  for  that  purpose,  it  was  therefore  prayed  that  the  said  sequestrators,  thne 
or  two  of  them,  may  be  at  liberty  to  set  and  let  the  said  estate  as  there  ahall  be  occasion, 
with  the  approbation  of  Mr.  Kynaston,  one,  &c.,  which,  upon  hearing  of  Mr.  Grte% 
of  counsel  for  Mr.  H,  T.  the  mortgagee,  and  upon  reading  an  affidavit  of  notice  of 
this  motion,  is  ordered  accordingly,  23d  March  1744."— Reg.  Lib.  B.  1744,  foL  214. 
(So  Harvey  V.  Harvej,  3  Rep.  in  Cha.  49.) 

Ray  V.  .    1th  July  1784. 

See  Neale  v.  Bealing^  the  preceding  case.— Sequestratora  on  mesne  process  will  not 

be  ordered  to  make  leases. 

Mr.  Selwyn  moved  that  the  sequestrators  upon  mesne  process  might  be  ordered 
to  make  leases  of  the  premises  of  which  they  were  in  possession. 

But  the  Lord  Chancellor  [Thurlow]  refused  it,  and  said  there  never  was  an 
order  for  sequestrators  to  let  and  set  as  receivers. — From  Mr.  RomUWs  notes.  Lord 
Colchester's  MSS. 

Rowley  v.  Ridley.   13/^  January  1784. 

3  Dick.  622  ;  4  Ves.  738-740. — A  sequestration  to  compel  answer,  may  be  executed, 
but  no  order  will  be  made  for  the  tenants  to  attorn  till  the  commission  is  returned. 

Bill  for  discovery.  Defendant  appeared,  but  did  not  put  in  any  answer ;  Plaintiff 
went  on  with  process  of  contempt  till  he  obtained  a  sequestration.  Mitford  then 
(18th  November  1783),  moved,  as  a  motion  of  course,  that  the  tenants  of  the  estate 
might  attorn  to  the  sequestrators,  which  the  Court  granted ;  but  when  the  rwister 
was  Co  draw  up  the  order,  he  objected  to  it  as  irregular,  under  a  noticm  that  a 
sequestration  to  compel  an  answer  could  not  be  executed,  but  that  the  Plaintiff 
must  go  on  with  his  process  of  contempt,  and  take  the  bill  pro  confesso. 

Mitford  moved  it  again  this  day.  Lord  Chancellor  took  till  the  next  day  to 
consider  of  it. 

Lord  Chancellor  [Thurlowj.  I  do  not  see  any  foundation  either  in  the  reasttt  of 
fihe  thing,  or  in  the  histbr^of  the  Court,  for  supposing  that  a  sequestr^tioD  to  compel 
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an.  appearance  or  answer  should  not  be  executed.  If  it  were  not,  the  justice  of  the 
Court  would  be  in  many  oases  disappointed.  The  bill,  it  is  said,  might  be  taken  pro 
eonfesso  ;  but  where  a  bill  is  filed  omy  for  a  discovery,  as  in  the  present  case,  it  is  no 
advantage  to  take  the  bill  pro  eonfesso.  So  in  a  bill  ioi  an  account,  where  the  decree 
to  be  obtoined  is  a  decree  ad  computandum,  the  Plaintiff  having  it  in  his  power  to 
take  a  bill  pro  eonfesso,  is  no  reason  why  a  sequeBtration  should  not  be  executed. 

Neither  does  it  appear  to  me,  in  the  history  of  this  court,  or  of  the  exchequer,  it 
has  ever  been  looked  upon  as  impossible  that  a  sequestration  on  mesne  process 
should  be  carried  into  execution.  In  Deshrow  v.  Commie,  which  is  reported  Bunb, 
272,  and  1  Barn,  212,  but  best  by  Bunbury,  who  was  counsel  in  it,  it  appears  that 
sequestration  on  mesne  process  may  be  executed.  Upon  this  first  point,  therefore, 
I  am  of  opinion  that  a  sequestration,  though  it  issue  upon  mesne  process,  is  capable 
of  being  executed. 

This  brin^  me  to  the  second  question,  namely,  how  it  shall  be  executed  t  It 
has  been  compared  to  the  case  of  a  receiver  appointed  by  the  Court ;  and  upon  that 
idea  a  motion  has  been  made  for  the  tenants  to  attorn,  which  is  a  special  motion  ; 

and  notice  ought  to  have  been  given  to  the  tenants.  But  there  is  great  difference 
between  a  sequestration,  which  is  a  writ  of  process,  and  an  order  for  a  receiver, 
which  is  an  order  of  the  Court.    Tothill,  13  El.  Sequestration. 

Upon  the  whole,  I  think  the  motion  cannot  be  granted,  as  being  premature  ; 
the  commission  should  have  been  returned  before  the  motion  was  made.  The 
proper  course,  I  should  think,  would  be,  after  the  commission  was  returned,  to  give 
the  tenants  notice  to  pay.  However,  the  present  motion  cannot  be  granted  till 
the  return  appears  to  the  Court  upon  record. 

Note :  the  other  cases  upon  sequestrations  which  were  cited,  are  Maynard  v. 
Pomfret,  3  A(k.  468.  Hawkins  v.  Crook,  3  Aik.  694.  Butler  v.  Bashfield,  3  Atk. 
740.  Davis  t.  Davis,  2  A^.  23  ;  see  WUcocks  v.  WUcocks,  Ambl.  421.— From 
Mr.  BomUly's  notes.   Lord  Colchester's  MSS. 

Rowley  v.  Ridley.    9th  December  1785. 

See  Attorney  Qeneral  v.*  The  Mavor  of  Coventry,  3  Sivans.  311.— Order  for  leave 
to  exhibit  interrogatories  to  falsify  examination,  pro  interesse  suo,  obtained  by 
motion  of  course. 

Before  the  Lord  Chancellor  [Thurlow].  An  order  having  been  obtained  for  the 
examination  of  certain  persons  before  the  Master  pro  interesse  suo,  it  was  now  moved 
for  leave  to  exhibit  interrogatories  before  the  Master  to  falsify  their  examination  ; 
and  it  was  so  ordered  without  notice  as  of  course.  — Mr.  Cae'a  MSS. 

Cadell  V.  Smith.   Gth  August  1791. 
3  Bro.  C.  C.  362. — Sequestrators,  upon  a  decretal  order,  have  the  same  power  to 

sell  as  on  a  final  decree. 

The  caw  was,  an  order  made  upon  the  Defendant  (on  reading  his  answer)  to 
replace  stock ;  process  of  contempt  to  sequestration,  and  the  sequestrators  seized. 
A  motion  was  made  to  empower  them  to  sell. 

The  Chancellor  [Thurlow]  at  the  third  seal  doubted  whether  this  could  be  done, 
upon  what  he  considered  as  an  interlocutory  order. 

But  at  the  fourth  seal,  Richards  produced  a  precedent,  and  the  Chancellor  agreed 
the  practice  to  be,  that  sequestrators  on  an  interlocutory  order  had  equal  power  to 
sell  as  upon  a  final  decree.— Lord  Colchester's  MSS. 

On  the  19th  of  November  1670,  the  House  of  Lords  ordered  a  reference  to  the 
committee  of  privileges,  "  to  consider  of  the  proceedings  in  the  Court  of  Chancery, 
upon  sequestration  of  estates,  and  what  law  there  is  to  warrant  such  proceedings, 
and  to  make  report  thereof  unto  the  House."  Lords'  Journals,  xii.  368.  On  the 
18th  of  March  following,  the  Earl  of  Berks  reported  that  the  committee  had  received 
some  precedents  of  sequestrations  of  estates  by  the  Court  of  Chancery  since  the  32d 
year  of  Queen  Elizabeth,  from  the  registers  of  that  court :  "  that  their  lordships 
had  heard  the  judges  upon  the  said  precedents,  and  received  their  opinion  thereupon, 
which  is  as  follows  :  The  opinion  of  the  judges  after  mentioned,  videlicet,  the  lord 
chief  justice  of  the  Common  Pleas,  Justice  Tirrel,  Baron  Turner,  Justice  Archer, 
Justice  iJayjw/orrf.  Justice  ^twff  ion.  Justice  Wyld,  Bairaa  Littleton,  Baron  Wyndham, 
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ia  observance  of  the  order  of  their  lordships,  deliTered  in  writing  by  the  said  chief 
justice,  with  consent  of  the  said  other  judges.  They  know  no  positive  law  by  statute 
or  otherwise,  nor  any  judgment  by  any  court  of  law,  which  doth  warrant  the  proceed- 
ing hy  sequestration  of  real  and  personal  estates  for  disobeying  decrees  made  in 
Chancery  upon  process  of  subpoena  ;  and  they  find,  by  the  opinion  of  some  judgw 
in  several  times  in  the  ancient  law  reports,  that  there  was  no  other  remedy  for  dis- 
obeying such  decrees  but  imprisonment  of  the  persons  disobeying  for  the  contempt : 
but  they  find  no  full  resolution  by  any  court  of  law  of  that  point.  They  conceive 
the  Court  of  Chancery,  and  proceedings  therein  upon  equitable  matters,  to  be  verj 
ancient ;  and  that  it  belongs  not  to  the  judges  in  the  King's  courts  of  law,  to  deter- 
mine whether  any  decrees  made  in  Chancery  in  matters  of  equity,  or  the  proceeding 
in  equity  in  execution  of  such  decrees,  be  unjust,  unless  such  decrees  and  proceedingi 
be  contrary  to  the  statutes  or  common  law.  They  know  not,  nor  have  time  to 
examine,  what  precedents  maybe  found  concerning  all  the  ancient  course  and  custom 
of  proceeding  in  the  Chancery  in  matters  of  equity ;  but  are  of  opinion,  that  the 
precedents  since  3  2d  of  Eltzc^eth,  delivered  to  them  by  their  lordships  to  consider 
of,  be  of  so  late  times,  that,  without  other  authority,  they  alone  are  not  sufficient 
to  prove  a  custom  of  sequestering  real  and  {torsonal  estates  for  disobejnng  the  decncf 
of  that  court."— Id.  463. 

On  the  23d  of  March,  the  House  ordered  that  the  farther  debate  of  the  report 
of  the  committee  should  be  resumed  on  the  30th  inst. ;  "  at  which  time  the  judgn 
are  to  be  heard  to  explain  the  opinion  delivered  by  them  to  thecommittee  forprivil^ 
concerning  this  business." — Id.  468. 

7th  April.  Upon  consideration  of  the  report,  the  committee  were  ordered  to 
consider  nirther  of  this  business,  and  the  debate  had  thereupon,  and  report  their 
opinions  what  is  fit  to  be  done  thereupon  unto  the  house.— Id.  481. 

No  account  has  been  found  of  any  farther  proceedings. 

in  Chancery.    Anon.    July  2d,  1747. 

1  P.  W.  306.— The  Master  cannot  inquire  into  the  property  in  chattels  sequestered, 

without  an  order. 

By  the  Lord  Chancellor  [Hardwicke].  Where  a  party's  personal  estate  is  taken 
in  sequestration,  and  a  third  person  claims  property  in  part  thereof,  the  Master 
cannot  inquire  into  the  matter  of  property,  except  by  an  order  (on  motion),  for 
examining  parties  and  witnesses  on  interrogatories.— MSS. 

The  Attorney  General  v.  The  Mayor  of  Coventry. 

See  Boioley  v.  Ridley,  3  Swans.  308. — Examination  pro  interesse  sua,  is  conchiuve 

if  not  replied  to. 

Mr.  Callings  had  been  examined  before  the  Master  pro  interesse,  and  by  his 
examination  made  a  title  to  the  thing  in  question ;  instead  of  replying,  the  Plaintiffs 
brought  the  matter  before  the  Court,  upon  the  exception  to  the  report ;  and  it  was 
insisted  for  Collvngs,  and  ruled,  that  they  were  concluded  by  the  examination,  not 
having  replied  to  it  (as  they  ought  to  have  done,  and  put  him  upon  the  proof  of  it), 
as  much  as  if  they  had  set  down  a  cause  upon  bill  and  answer.  Th»  rule  seems  to 
he  the  same  in  all  examinations  before  a  Master. — From  Mr.  Cox*s  MSS. 

[312]  Brandon  v.  Bbandon.  June  17,  21,  July  14, 1819. 

[S.  G.  2  Wils.  Gh.  14.   See  Hinckley  t.  Madarens,  1832,  1  My.  &  E.  31 ;  WiAy  t. 
Mangles,  1843,  10  Gl.  &  F.  251.] 

Under  a  marriage  settlement,  personal  estate  of  the  wife  was  vested  in  trustees, 
upon  trust  to  assign  £1000  stock  to  the  husband,  and  in  case  the  wife  should  die 
during  the  life  of  the  husband  without  issue,  to  transfer  one  moiety  of  the  remainder 
to  the  husband,  and  the  other  to  the  nearest  and  next  of  kin  of  the  wife  in  equal 
shares,  and  the  husband  covenanted  that  if  the  wife  should  die  in  her  lifetime 
without  leaving  issitc  to  survive  her  30  days,  he  would  within  three  months  after 
her  decease,  transfer  ^00  stock  to  the  trustees,  for  the  sole  use  and  properly  of  her 
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nearest  and  next  of  kin ;  on  the  death  of  the  wife  without  issue  during  her 
husband's  life,  her  brother  was  declared  entitled  to  a  moiety  of  the  trust  fund 
in  exclusion  of  nephews  and  nieces  ;  and  the  husband  having  become  bankrupt 
before  the  death  of  the  wife,  his  assignees  are  entitled  to  his  moiety  of  the  trust 
fund,  without  deduction  of  the  sum  due  b^  virtue  of  his  covenant,  which  did  not 
create  a  debt  proveable  under  his  commission. 

By  a  settlement  dated  23d  October  1787,  made  previously  to  the  marriage  of 
Abraham  Brandon  and  Abigail  Brandon  (both  of  the  Jewish  religion),  reciting 
among  other  things,  that  Abigail  Brandon  was,  under  the  will  of  her  late  mother, 
entitled  to  a  considerable  part  of  her  estate  and  effects,  she  assigned  the  same  to 
Jacob  Israel  Brandon,  Gabriel  Israel  Brandon,  Raphael  Brandon,  and  Daniel 
Brandon,  upon  trust  after  the  solemnisation  of  the  marriage,  to  assign  and  transfer 
£1000  3  per  Cent,  consolidated  Bank  Annuities^  for  her  marriage  portion  to  Abraham 
Brandon,  and  to  invest  the  remainder  in  government  securities  in  their  names, 
and  to  permit  Abraham  Brandon  to  receive  the  dividends  for  the  joint  lives  of  him  and 
AbigaU  Brandon,  and  after  her  decease,  in  case  Abraham  Brandon  should  survive 
her,  and  there  should  be  issue  of  the  marriage,  in  trust  for  the  children  of  the  marriage 
in  manner  therein  mentioned  ;  and  in  case  there  should  be  no  issue  of  the  marriage, 
in  trust  to  transfer  one  moiety  of  the  trust  stock  to  Abraham  Brandon,  surviving 
her  as  aforesaid,  and  to  transfer  the  other  moiety  unto  the  nearest  and  next  of  kin  of 
Abigail  Brandon,  in  equal  shares  among  them.  The  settlement  then  provided  that 
every  other  sum  of  money  to  which  AbigaU  Brandon  then  was  or  should  become 
entitled,  should  be  paid  to  the  trustees  upon  the  same  trusts  as  the  other  settled 
property ;  and  it  contained  a  covenant  on  the  part  of  Abraham  Brandon,  that  in 
case  AbigaU  Brandon  should  die  after  the  marriage,  in  his  life  time,  without  leaving 
issue  to  survive  her  30  days,  AbraJiam  Brandon  should  within  three  months  after 
her  decease,  transfer  and  pay  over  £500  3  per  Cent,  consolidated  Bank  Annuities^ 
to  the  trustees,  for  the  sole  [313]  use  and  property  of  the  nearest  and  next  of  kin  of 
Abigail  Brandon. 

The  sum  to  which  Abigail  Brandon  became  entitled  under  her  mother's  will, 
amounted  to  £2000  3  per  Cent,  consolidated  Bank  Annuities,  which  was  transferred 
by  the  executors  to  the  trustees  of  the  settlement,  who  after  the  marriage  paid 
£1000  Consols,  part  of  it,  to  Abraham  Brandon,  and  retained  the  remainder  in  tneir 
names  upon  the  trusts  of  the  settlement.  In  Jidy  1793,  Abraham  Brandon  became 
bankrupt. 

Sometime  after  the  marriage,  a  legacy  of  £1000  was  bequeathed  to  Abigail 
Brandon,  by  an  uncle,  Jacob  Isnul  Brandon,  and  paid  by  his  executors  to  the  tniS' 
tees,  and  invested  by  them  in  the  purchase  of  stock  upon  the  trusts  of  the  settlement. 

AbigaU  Brandon  died  in  February  1805,  without  issue,  leaving  her  husband,  and 
Jacob  Da  Fonseca  Brandon,  the  Plaintiff,  her  only  brother,  surviving  her ;  she 
also  left  several  nephews  and  nieces,  the  children  of  two  deceased  sisters. 

The  bill  was  filed  by  Jaco6  Da  Fonseca  Brandon,  against  these  nephews  and  nieces, 
the  trustees  of  the  settlement,  the  executors  olJacob\Israel  Brandon,  and  the  assignees 
of  Abraham,  stating  that  according  to  the  Jewish  law,  he  was  the  sole,  next,  and 
nearest  of  kin  to  Abigail  Brandon,  and  claiming  in  that  character  to  be  intitled  to 
one  moiety  of  the  funds  included  in  the  settlements,  and  also  to  the  sum  of  £500 
covenanted  to  be  paid  by  Abraham  Brandon  in  the  event  of  his  wife  dying  without 
issue ;  the  bill  prayed  that  the  latter  sum  might  be  retained  out  of  Abraham 
Brandon's  moiety  of  the  trust  fund. 

[314]  AH  the  parties  to  the  settlement  were  Jews.  The  Plaintiff  produced  the 
evidence  of  some  Rabbi,  that  by  the  Jewish  law,  on  the  death  of  a  Jew  without  issue, 
leaving  a  brother  and  the  children  of  deceased  sisters,  the  whole  of  his  personal 
property  devolves  upon  the  brother,  as  the  next  of  kin.  {Franks  v.  Martin,  1  Eden, 
309.) 

Sir  Arthur  Pitjgott,  and  Mr.  Sidebottom,  for  the  Plaintiff.  The  phrase  "  next  of 
kin  "  is  a  definite  description,  denoting  the  first  degree  of  consanguinity  ;  to  compre- 
hend within  it  unefjual  degrees,  would  be  to  confound  propinquity  and  representa- 
tion. The  description,  known  to  the  law  long  before  the  statute  of  distnbutions, 
occurs  in  stat.  21  H.  8,  c.  5,  s.  3,  and  under  the  provision  of  that  clause,  directing  the 
ordinary  to  grant  probate  to  the  widow  or  next  of  khi  of  the  deceased,  representa- 
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tion  is  not  admitted,  but  the  grandfather  is  entitled  after  brothers,  and  in  pnferoKe 
to  uncles  or  nephews,  BUtd^Mrough  y.  Davis  (12  Mod.  G15;  1  P.  W.  41:  Bii. 
Ump.  Holt,  43 ;  1  Lord  Baym.  684;  1  Salk.  38,  251 ;  Com.,  96,  108).  Before  tk 
statute  of  distribution  (22  &  23  Car.  2,  c.  10)  no  doubt  could  have  been  entertainid 
on  the  effect  of  a  gift  to  the  next  of  kin  ;  that  statute  introduced  the  title  by  rrpw- 
sentation,  but  neither  that  nor  the  supplemental  statute,  1  Jac.  2,  c.  17,  varr  the 
import  of  those  terms.  The  decision  in  Worthington  v.  Statham  (reported  as  u 
anonymous  case,  1  Madd.  36),  is  conclusiye  in  the  present  case  ;  the  words  in  eqal 
degree,  neither  extending  nor  restricting  the  description,  next  of  kin. 

[315]  "The  Ciourt  resorts  to  the  statute  of  distributionfor  a  construction  of  generfc 
terms  of  relationship,  only  where  the  terms  are  so  indefinite,  that  without  tint 
construction  the  gift  wouldbe  ToId;  Thomas  t.  Hole  (Ca.  temp.  Talb.  251),  Whithorv 
V.  Harris  (2  Ves.  Sen.  527),  Edger  v.  Salisbury  {Amh.  70),  Brunsden  t.  Woolredm 
(Amb.  507),  Isaac  v.  Defrier  {Amh.  595  :  17  Ves.  373,  n.).  Green  v.  Howard  (1  Bn. 
C.  C.  31). 

The  single  authority  in  support  of  the  Defendant's  claim,  is  Phillips  r.  Garii 
(3  Bro.  C.  C.  64).  But  the  assertion  of  Justice  Buller,  that  the  stat.  1  Jac.  2,  c.  IT. 
hsis  given  a  new  sense  to  the  terms  next  of  kin,  is  manifestly  erroneous  ;  the  dtsp^ 
of  the  clause  in  which  those  terms  occur  (s.  6),  was  merely  to  restrict  the  remedies 
provided  by  the  former  stat.  22  &  23  Car.  2,  c.  10,  to  the  persons  entitled  to  dii- 
tribution  under  that  statute,  and  the  terms  are  employed  as  descriptive  of  tboK 
peraons,  though  not  strictly  next  of  kin ;  the  widow  of  an  intestate  is,  within  tbe 
exception  of  that  clause,  entitled  to  distribution  ;  and  it  is  settled  that  she  is  mA  ok 
of  her  husband's  next  of  kin,  Oarrick  v.  Lord  Camden  (14  Ves.  372),  Bailey  v.  K'n^f 
(18  Ves.  49.  1  Svians.  39).  The  case  of  Phillips  v.  Givrth,  terminated  bj  com- 
promise ;  and  the  doctrine  there  expressed  cannot  be  maintained.  Marsh  r. 
Marsh  (1  Bro.  C.  C.  293),  the  observations  of  Lord  Eldon,  in  Garrick  v.  Lord'Camdn 
( 1 4  Ves.  3  85),  and  SmiA  v,  Campbell  {Coop.  275) ;  a  strong  authority  for  the  pnwfit 
Plaintiff. 

The  express  intention  of  the  parties  to  the  settlement,  was  distribution  in  eqiul 
shares ;  that  intention  will  be  [316]  frustrated  by  the  application  of  the  doctrine 
of  representation,  a  doctrine  not  found  in  the  Pentateuch. 

On  the  second  question,  the  sum  of  £500  which  the  husband  covenanted  to 
transfer,  ought  to  be  retained  out  of  his  share  :  had  he  not  become  bankrupt,  thr 
Court  would  not  have  compelled  the  trustees  to  assign,  nor  su&red  him  topoaes 
the  fund,  without  performing  his  covenant.  He  is  a  purchaser,  and  one  of  the  cot- 
siderations  is  his  covenant ;  the  wife,  therefore,  as  a  vendor,  is  entitled  to  a  lien  Ub 
enforcing  that  covenant.  His  assignees  take  his  interest,  subject  to  all  equities 
affecting  him,  and  subject  therefore  to  this  equitable  right  to  satisfaction  for  the 
non-performance  of  his  obligation,  whether  in  the  form  of  lien,  or  set  off,  or  mutual 
credit ;  a  present  debt  payable  in  futuro  may  be  the  subject  of  set  off,  Jeffs  \.  Wocd 
(2  P.  W.  128),  Atkinson  v.  Elliott  (7  T.  E.  378),  Ex  parU  Boyle  (Cooke,  B.  L.  596). 

Mr.  Shadwell,  for  the  trustees. 

Mr.  Wetherell,  and  Mr.  Wyatt,  for  the  nephews  and  nieces  of  Abigail  BrandoiL 
The  question  must  be  decided  hy  the  law  of  this  country,  not  by  the  Jewish  lav. 
The  parties  were  domiciled  in  England,  the  contract  was  made,  and  the  propertr  i> 
situated  here.  The  case,  therefore,  presents  no  eonfiictus  legum  ;  the  {«x  domiaiiu 
the  lex  loci  eontradua,  and  the  lex  loci  rei  sitae,  are  all  the  same.  The  law  of  England 
is  the  only  law  in  question.  Brodie  v.  Barry  (2  Ves.  &  Beames,  1 27),  and  many  other 
cases. 

[317]  In  the  law  of  England,  tlie  terms  next  of  kin  are  a  technical  descri}/tioD 
of  a  class  ascertained  by  the  statutes  of  distribution  ;  the  class  of  civil,  as  dis- 
tinguished from  natural  kindred,  Phillips  v.  Garth.  The  decision  in  Worthington 
V.  Statham,  which  is  supported  by  Wiv^les  v.  Pitcher  (12  Ves.  433),  proceeded  sofclj 
on  the  words, "  in  equal  degree,"  which  exclude  the  doctrine  of  representation. 

Mr.  Heald,  and  Mr.  Teed,  for  the  assignees  of  Abraham  Brandon.  The  aEOgiiees 
are  entitled  to  a  moiety  of  the  trust  fund,  and  no  deduction  or  proof  can  be  made  lo 
respect  of  the  bankrupts*  covenant.  His  right  to  a  moiety  vested  immediately  m 
the  death  of  Abigail  Brandon  ;^his  obligation  was  contingent,  and  could  not  beoone 
absolute  until  three  months  after  that  eventt 

The  Master  of  the  Rolls  [Sir  Wm.  Grant].   On  the  first  question,  whether  tlv 
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PlaiatiS,  the  only  brother  of  Abiffail  Brandon,  is  entitled  exclusirely,  or  whether  the 
nephews  and  nieces  have  a  right  to  participate,  I  see  no  reason  for  suspending  my 
opinion.  The  terms  of  the  settlement  on  which  the  question  arises,  are,  "  nearest 
and  next  of  kin."  They  occur  twice,  and  in  the  first  passage  they  are  followed  by 
the  words,  "  in  equal  shares  among  them."  Those  words,  however,  afford  no  assist- 
ance in  resolving  the  difficulty,  since  either  mode  of  construction  is  consistent  with  a 
plurality  of  claimants.  The  qu^tion  is,  whether  the  property  belongs  to  the  persons 
who  are  next  ol  kin,  according  to  the  rule  and  measure  established  the  statutes  of 
[318]  distribution,  or  to  those  who  are  next  of  kin,  according  to  a  more  strict  and 
natural  sense  1 

'  To  consider  the  question  without  reference  to  authorities.  In  the  construction 
of  deeds,  the  first  object  is  to  ascertain  the  meaning  of  the  parties ;  and  if  the  words 
are  explicit,  they  must  prevail.  The  words  "nearest  and  next  of  kin,"  are  perfectly 
exempt  from  ambiguity,  and  in  their  general  sense  unquestionably  denote  the 
persons  nearest  in  proximity  of  consanguinity.  The  present  contest  is  between 
the  brother  who  undoubtedly  answers  that  description,  and  persons  a  degree  more 
remote  ;  and  it  is  to  be  inquired  whether  the  contest  extends  the  import  of  the  words 
next  of  kin  %  Were  this  a  new  case,  the  words  are  sufficiently  explicit  to  decide  it ; 
the  person  who  without  ambiguity  answers  the  description,  ought  not  to  be  excluded 
by  persons  not  within  the  terms. 

The  argument  for  the  nephews  and  nieces  is,  that  though  not  natural  next  of 
kin,  they  are  admitted  in  that  character  under  the  statute  of  distribution.  But 
no  evidence  exists  that  the  parties  intended  to  refer  to  the  statute.  The  statute 
clearly  adverts  to  two  classes,  next  of  kin  in  equal  degree,  and  next  of  kin  by  right 
of  representation ;  not  confounding,  but  expressly  distinguishing  them.  It  is  true 
that  the  phrase  next  of  kin  has  long  acquired  a  technical  sense  ;  and  that  on  a 
reference  to  the  Master  to  inquire  who  are  the  next  of  kin  of  an  individual  deceased, 
it  is  unnecessary  to  add  a  direction  for  including  those  who  claim  by  representation ; 
and  if  the  inoport  of  words  has  been  fixed  by  a  technical  rule,  that  rule  should  not  be 
infringed.  Tne  question  therefore  is.  have  the  authorities  established  a  rule  on  tbi* 
subject  1 

C319]  l^he  case  of  Phillips  v.  Garth  (3  Bro.  C.  C.  64),  is  duectly  in  point ;  and  if 
that  case  had  been  followed,  I  should  luive  been  unwillmg  to  contradict  it.  But  it 
appears  that  the  doctrine  of  Jiutice  BulUr  was  not  approved  by  Lord  Thurlow,  and 

the  case  ended  in  a  compromise.  In  Garrick  v.  Lord  Camden  (14  Ves,  386),  the 
present  Lord  Chancellor  declared  that  he  had  always  entertained  doubts  on  the 
doctrine  there  expressed  ;  and  in  Smith  v.  Campbell  {Coop.  276),  the  late  Master  of 
the  Rolls,  putting  the  very  case  now  before  the  Court,  adds,  that  he  should  hare 
decided  in  favour  of  the  brother.  That  opinion  was  uttered  after  a  review  of  all  the 
authorities,  and  affords  the  third  instance  of  a  judicial  disapprobation  of  the  doctrine 
of  Justice  BuUer. 

In  many  cases  indeed,  the  Court  has  construed  the  word  "  relations,"  in  a  will  by 
reference  to  Uie  statute  of  distribution ;  as  in  Thomas  v.  Hole  (Ca.  Temp.  Talb.  2&l% 
Green  v.  Howard  (1  Bro.  C.  C.  31),  Widmore  v.  Woodroffe  (Amb.  636),  Whiihome  v. 
Harris  (2  Ves.  Sen.  1^27),  Isaac  v.  Defrier  (Amb.  595 ;  17  V«.  373,  n.) ;  oadinEdge 
V.  Salisbury, (!)  the  words  "  nearest  relations,"  received  the  same  construction.  But 
it  has  been  properly  observed,  that  this  rule  of  construction  is  founded  in  convenience 
[320]  alone  ;  tne  Court  being  compelled  to  reduce  words,  in  their  natural  sense 
indefinite,  to  some  practical  meaning. 

[321]  The  word  "  family  "  has  for  the  same  reason  received  the  like  construction 
{Cruwys  v.  Colman,  U  Ves.  319),  and  with  a  like  exception  of  the  husband  and  wife, 
and  therefore  not  precisely  conformable  to  the  provisions  of  the  statute. 

[32^  Notwithstanding  this  long  line  of  decisions,  the  late  Master  of  the  Holls, 
in  8mUh  v.  CampbeU,  thought  that  he  was  not  prevented  by  authority  from  con- 
struing a  [323]  gift  to  "nearest  surviving  relations,"  in  favour  of  brothers  and 
sisters,  to  VM  excrasion  of  n^he  ws  and  nieces.  The  words  of  the  present  instrument 
are  at  least  equally  [3241  definite.  The  same  conclusion  is  suppctrted  by  Wimbles  v. 
Pitcher  (12  Yes.  433),  and  Worthington  v.  Slatham  (1  Madd.  36). 

On  the  first  question.  I  am  therefore  of  opinion,  that  the  words  of  the  settlement 
are  too  explicit  and  definite  to  require  or  admit  for  their  construction  reference  to 
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the  statute,  and  that  die  vekht  oi  authority  is  against  the  doctrine  of  PMUift  t. 

Garth.   The  Plaintiff  is  therefore  exclusively  entitled  to  a  moiety  of  the  trust  fond. 

The  second  q^uestion  I  shall  not  decide  without  further  consideration,  and  r^er- 
ence  to  authorities. 

JuljfX^.  The  Master  of  the  Rolls.  On  the  first  question  in  this  case,  I  retain  the 
opinion  which  I  have  expressed,  that  the  Plaintiff  is  exclusively  entitled  under  the 
words  "  nearest  and  next  of  kin."  The  question  here  arises  not  on  an  intestscT, 
but  on  the  construction  of  a  deed ;  even  in  a  case  of  intestacy  the  statute  of  dv- 
tribution  would  afford  a  rule,  since  It  has  been  expressly  enacted  that  that  statute 
shall  not  extend  to  the  [326]  estates  of  femes  covert  (29  Car.  2,  c.  3,  s.  25) ;  and  in  the 
divisbn  of  this  property  of  a  feme  covert,  the  Court  therefore  could  not  resort  to 
the  statute  as  a  guide. 

The  next  question  which  involves  more  difficulty,  is,  whether  the  trustees,  or 
the  Plaintiff  as  their  cestui  que  trust,  are  entitled  to  deduct  the  sum  of  £500  stock  due 
from  Abraham  Brandon  under  his  covenant,  from  his  moiety  of  the  trust  fund  % 

In  the  event  of  Abigail  Brandon's  death  during  the  life  of  her  husband  without 
issue,  which  occurred  in  February  1816,  the  settlement  directs  the  trustees  to  transfer 
a  moiety  of  the  trust  fund  to  Abraham  Brandon  ;  and  he,  having  received  £1000  on 
the  marriage,  covenanted-on  the  same  event  of  the  death  of  Abigail  Brandon  in 
the  ciroumfitances  mentioned,  to  transfer  to  the  same  trustees  £600  stock,  in  trust 
for  her  next  of  kin.  Abraham  Brandon  having  become  bankrupt  in  1793,  his 
assignees  now  claim  his  moiety  of  the  trust  fund ;  while  on  the  other  hand,  the 
Plaintiff  and  the  trustees  insist  that  diey  are  entitled  to  deduct  from  that  moiety 
the  sum  of  £500  stock,  either  on  the  principle  of  mutual  debt  and  credit,  or  of  lien, 
or  as  having  an  equitable  right  to  prevent  his  assignees  receiTiii|g  all  that  was  due 
to  him  under  the  settlement,  until  t^y  have  para  all  whidi,  by  the  same  deed, 
became  due  from  him. 

The  interest  of  the  bankrupt  in  the  property  was  at  the  time  of  the  bankruptcy 
contingent,  and  not  reduced  to  certainty  until  22  years  after  that  event,  by  the 
death  of  his  wife  ;  but  that  contingent  interest,  such  as  it  was,  and  all  the  banlmiptfi 
right  and  possibility,  was  on  the  bankruptcy  transferred  to  his  assignees ;  toe; 
became  [326]  eventually  entitled  to  it  as  their  absolute  property,  and  the  trustees 
became  trustees  for  them.  The  fund  thus  acquired  was  derived,  not  from  the  next 
of  kin  of  Abigail  Brandon,  but  from  herself,  as  a  part  of  her  estate  purchased  by  the 
marriage.  On  the  other  hand,  the  debt  claimed  by  the  trustees  is  due  solely  on  the 
personal  covenant  of  Abraham  Brandon,  and  in  no  other  manner  secured.  It  was. 
therefore,  on  his  part,  substantially  a  contract  with  his  wife  before  marriage,  in 
oonsideration  of  the  marriage  and  the  property  derived  under  it,  to  pay  the  sum  of 
£600  stock  in  a  specified  event. 

The  first  question  is,  whether  the  debt  created  by  this  covenant,  was  provable 
under  the  commission  aeainst  Abraham  Brandon  1  Clearly  not.  The  debt  had  no 
existence  at  the  date  of  the  bankruptcy  ;  it  was  then  matter  of  contingency  whether 
any  debt  would  ever  arise.  Is  it  then  a  debt  which  can  be  set  off  under  the  statute  T 
(5  Geo.  2,  c,  30,  s.  28.)  I  am  of  opinion,  that  it  is  not.  In  order  to  be  within  the 
operation  of  that  statute,  the  debt  must  not  be  contingent ;  it  must  be  a  debt  sub- 
sisting at  the  time  of  the  bankruptcy.  Here  no  debt  existed  until  more  than  20  yeus 
after  that  event.  This  is  not  a  case  of  mutual  debt  and  credit ;  here  is  no  credit  in 
any  sense  of  that  term,  nor  any  mutual  debt  between  the  same  parties.  The  troat 
fund,  a  moiety  of  which  was  given  to  the  husband,  moved  from  the  wife  ;  then  is 
no  mutual  debt  or  credit  with  her  ;  but  her  nominee  or  next  of  kin,  who  made  no 
advance  and  entered  into  no  contract,  was  eventually  to  become  entitled  to  the  sum 
in  question. 

Is  there  then  any  equity  for  charging  this  debt  upon  the  fund  1  I  think  not. 
No  one  is  liable  to  pay  this  debt  but  me  bankrupt.  It  is  his  debt,  arising  since  his 
[327]  bankruptcy,  and  not  provable  under  his  commission.  There  is  no  ground  for 
charging  his  debt  on  a  fund  befenging  to  others.  The  trust  fund  is  vested  in  his 
assignees,  and  they  are  not,  by  any  statute  or  equity,  subject  to  the  payment  of 
this  sum. 

If  there  is  any  injustice  in  the  case,  it  arises  from  the  omission  in  the  settleiDeiit 
to  create  a  lien  on  the  fund  for  this  contingent  debt,  but  no  lien  can  be  here  nuwd 
by  implication,  nor  is  there  any  equity  for  charging  the  property  of  othen  with 
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the  debt  of  tlie  bankrupt.  To  set  ofE  one  against  the  other,  would  be  to  confound 
diatinct  righta 

For  these  reasons  I  am  of  opinion  that  the  daims  cannot  be  blended.  The  sum 
due  from  Abraham  Brandon,  can  neither  be  proved  under  his  commission,  nor 
deducted  from  the  sum  due  to  his  assignees  under  the  settlement. 

"  His  honor  doth  declare  that  the  Plaintiff,  as  the  sole  next  of  kin  of  Abigail 
Brandon,  deceased,  is,  under  the  settlement  and  will  above  mentioned,  entitled  to 
one  moiety  of  the  said  several  funds,  and  the  accumulations  thereof,  since  the  decease 
of  the  said  Abigail  Brandon,  until  the  transfer  ;  and  that  the  Defendant,  Abraham 
Brandon,  having  become  entitled  in  like  manner  to  the  other  moiety  thereof,  the 
Defendants  his  assignees  are  entitled  to  such  moiety  ]  and  it  is  ordered  that  it  be 
referred  to  Mr.  Stephen  one,  &c.,  to  tax,  as  between  solicitor  and  client,  all  parties 
their  costs  of  this  suit,"  &c.— Beg.  Lib.  B.  1818.  fol.  2062-205i. 

(1)  AfrA.  70.  See  in  addition  to  the  cases  cited,  Carry.  Bedford,  2  Hep.  inCha.  77. 
Griffith  v.  Jones,  2  Rep.  in  Cha.  179  ;  2  Freem.  96.  Jones  v.  Beale,  2  Vem.  381 ; 
Anon.  1  P.  W.  327.  Roach  v.  Hammond,  Free,  in  Cha.  401.  Attorney  General  v. 
BucJdand,  cited  Amb.  71 ;  1  Ves.  Sen.  231.  Harding  v.  Glyn,  I  Atk.  469.  Bennett  v. 
Honeywood,  Amb.  708.  Supple  v.  Lmoson,  Amb.  729.  Rayner  v.  Mowbray,  3  Bro. 
C.  C.  234.  Stamps.  Cooke,  1  Cox,  234.  Masters  v.  Hooper,  4  Bro.  C.  (7.  207.  Hands 
v.  Hands,  1  T.  R.  437,  n.  Devisms  v.  Mellish,  6  Ves.  529.  Mahon  v.  Savage, 
1  Schoales  <&  Lefr.  111.  Pope  v.  Whitcamhe,  3  Mer.  689. 

The  following  case  is  imperfectly  reported,  Amh.  397. 

Crosley  v.  Clare.    In  Chancery.    Sth^lOth  April  1761. 

Under  a  devise  to  the  descendants  of  F.  I.,  in  a  certain  district,  grandchildren  and 
great  grandchildren  take  per  capita. 

Edward  Ince,  by  his  will  dated  in  1754,  devised  his  estate  at  Chilton  Park,  in 
Buckinghamshire,  worth  about  £250  per  annum,  to  A.  for  life,  and  then  to  B.  for 
life,  and  after  their  several  deceases,  he  gave  and  devised  the  said  estate  to  the  descend- 
ants of  his  uncle,  Francis  Ince,  now  living  in  or  about  Seven  Oaks,  in  Kent,  or  hereafter 
living  any  where  else,  to  be  sold,  and  the  money  equally  between  them,  share  and 
share  alike ;  and  in  another  part  of  his  will,  among  other  pecuniary  legacies,  he 
bequeathed  £4000  to  be  equally  divided  among  the  descendants  of  his  uncle,  Francis 
Ince,  &o.y  exactly  as  in  the  former  bequest.  It  appeared  by  proof  in  the  cause,  that 
the  testator  had  desired  one  Mr.  Burroughs,  a  clergyman,  to  go  into  Kent,  and 
inquire  what  relations  the  testator  had  there,  the  testator  having  kept  up  little 
or  no  correspondence  with  them ;  and  that  Mr.  B.  drew  out  a  pedigree  of  all  the 
deseendfuits  from  the  testator's  uncle,  Francis  Ince,  who  were  living  at  the  time 
he  made  the  inquiry,  and  that  such  pedigree  was  in  the  testator's  custody  at  his 
death.  It  appeared,  likewise,  that  at  the  time  of  making  the  will,  there  was  one  of 
the  three  daughters  of  the  said  Francis  Ince  living,  who  was  the  only  person  then 
living  of  the  first  line,  but  that  she  died  before  the  testator  ;  that  there  were  several 
children  of  her,  and  of  each  of  her  sisters  Hving  at  that  time,  who  were  grandchildren 
of  Francis  Ince,  and  formed  the  second  line  ;  that  there  were  several  of  those  children 
who  at  that  time  had  children,  which  were  the  great  grandchildren  of  the  said 
Francis  Ince,  and  formed  the  third  line ;  as  many  of  whom  as  were  living,  when 
Mr.  B.  made  his  inquiry  and  drew  out  the  pedigree,  were  nuned  in  it,  but  one 
of  such  great  grandchildren  happened  to  be  bom  after  drawing  out  the  pedigree, 
but  before  the  date  of  the  will ;  that  there  was  one  great  great  grandchild  who 
stood  upon  the  fourth  line,  but  that  she  was  bom  after  the  date  of  the  will,  though 
before  the  death  of  the  testator,  and  before  his  signing  two  codicils  which  were 
written  in  his  own  hand,  and  declared  to  be  part  of  his  will,  and  were  made  only  to 
inerease  some  legacies  he  had  given  by  his  will. 

The  bill  was  brought  by  the  third  line,  the  great  grandchildren  of  Francis  Ince, 
against  the  executors  and  tmstees,  and  against  the  second  line,  the  grandchildren, 
and  the  fourth  line,  the  great  great  grandchild,  insisting  that  the  Plaintiffs  were 
entitled  aa  descendants  of  Francis  Ince,  living  at  the  time  of  making  the  testator 
Edward  Ince's  will,  equally  with  the  grandchildren  of  the  second  line  ;  and  insisting 
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that  the  great  great  ^^randchild  was  entitled  to  no  share,  as  she  was  not  bom  till 
after  the  date  of  the  will. 

The  Defendants  set  up  different  claims  in  exclusion  of  each  other,  but  all  the 
grandchildren  agreed  in  this,  that  neither  the  Plaintiffs,  the  great  grandchildreo. 
nor  Defendant,  the  great  great  grandchild,  were  entitled  to  any  part.  The  Defend- 
ant, the  great  great  grandchild,  insisted  that  she  was  entitiea  as  descendant  of 
Francis  Ince,  living  at  the  death  of  the  testator,  though  not  bom  at  the  time  oi 
making  the  will ;  and  it  was  urged  that  the  codicil,  which  was  executed  after  her 
birth,  being  declared  to  be  a  part  of  the  will,  this  amounted  to  a  republication  iA 
the  will,  and  so  she  was  at  that  time  a  descendant  of  Francis  Ince,  then  living.  It 
appeared  that  some  of  the  Plaintiffs  lived  15  miles  from  Stv^  Oaks,  othen  10, 
and  that  all  the  rest  lived  in  the  town  of  Seven  Oaks  ;  and  it  was  urged  that  the 
first  lived  at  too  remote  a  distance,  but  his  honour  paid  no  regard  to  that  objectim 
the  words  being  in  or  about  Seven  Oaks. 

If  the  second  line  alone  were  to  take,  and  to  take  per  capita,  it  would  be  divided 
into  four  parts;  if  the  second  and  third,  then  into  ITths,  and  if  the  great  great 
grandchild  was  let  in,  then  into  18ths. 

There  was  a  point  of  evidence  debated,  viz.  Whether  the  pedigree  taken  by 
Mr.  Burroughs,  since  dead,  and  found  among  the  testator's  papers,  should  be  admitt^ 
to  explain  what  was  meant  by  the  word  descendants.  His  honour  was  of  ojnnioii 
it  ought  not ;  no,  not  even  if  it  had  been  made  out  by  the  attorney,  who  waa  after 
wards  directed  to  prepare  the  will  in  consequence  of  it ;  for  that  would  be  in  some 
measure  to  permit  the  attorney  to  make  or  vary  the  will  by  his  evidence,  which  is 
never  to  be  allowed ;  nor  can  parol  evidence  be  received,  except  in  cases  where  the 
devise  would  otherwise  be  v<Ha  for  uncertainty,  or  where  it  is  merely  to  rebut  an 
equity  or  resulting  trust.   (Goodtnpe  v.  Goodinge^  2  Ves.  Sen.  231.) 

Alter  the  clfums  of  the  several  parties  had  been  spoken  to,  his  honour  inter- 
rupted Mr.  Attorney,  who  was  gomg  to  reply,  and  proceeded  to  pronounce  his 
opinion  immediately.  He  observed  that  this  wag  not  a  question  merely  upon  the 
word  descendants  at  lar^,  but  even  if  it  had,  that  he  should  have  been  of  ofunion 
it  extended  to  the  Plaintiffs  ;  but  here  not  only  the  word  descendants  is  made  use  of, 
but  it  is  confined  to  such  as  resided  within  a  certain  district.  Independent  of  this 
circumstance,  it  is  true  that  the  word  descendants  may  be  understood  in  a  very 
different  sense  ;  and  therefore,  if  it  is  said  A.  has  such  a  manor,  &c.,  to  him  and  hu 
descendants,  there  it  is  understood  to  mean  heirs,  but  if  to  A-  and  his  descenduit* 
equally  to  be  divided  between  them,  SimuL  et  Semel,  and  not  separately,  there 
it  comprehends  all.  Consider  it,  first,  if  it  had  been  dMcendants  generally,  aeeond 
as  it  is,  in  the  present  case,  to  descendants  living  in  or  about  Seven  Oaks. 

Ist,  There  is  a  wide  difference  between  the  word  "  relations,"  which  is  genus 
generalissimum,  and  comprehends  ancestors ;  secondly,  descendants ;  and  thirdly, 
collaterals ;,  and  the  wora  "  descendants,"  which  includes  only  the  second  and  the 
third  ;  and,  therefore,  in  the  cases  cited,  where  the  courts  have  restrained  it  to  the 
next  of  kin,  or  those  who  would  be  entitled  under  the  statute  of  distributions,  it  has 
been  where  it  was  to  relations  generally,  which  is  a  term  of  such  unbounded  latitude, 
that  the  courts  have  been  obliged  to  introduce  this  rule  in  order  to  effectuate  the 
bequest,  which  would  otherwise  be  void,  as  it  would  be  impossible  to  find  out  all  a 
man's  relations ;  and,  therefore,  the  rule  being  introduced  from  necessity,  ut  res 
magis  valeat  quam  pereat,  it  applies  to  none  but  like  cases ;  tiierefore,  where  the 
word  relations  has  been  qualified  by  restraining  it  to  particular  objects,  as  my  poor 
relations,  it  has  extended  to  nil  that  were  poor,  thougli  they  stood  in  different  decrees. 

The  word  descendants,  is  itself  restrictive  enough  to  prevent  the  inconvenience 
which  the  general  term  relations  might  occasion.  The  descendants  of  a  man  may 
in  most  cases  be  easily  traced  ;  but  here  it  is  descendants  living  at  a  particular  place, 
which  is  still  more  restrained,  and  cannot  leave  the  executor  in  any  doubt,  or  put  him 
under  any  difficulty  to  trace  them.  The  cases  cited,  Counden  v.  Clarke  {Hob.  29). 
and  Chapman's  case  {IJyer,  333),  and  the  doctrine  in  Co.  Lit.  10  6,  are  all  governed 
hy  the  same  principle,  that  where  the  devise  of  land  is  to  a  man's  heirs  or  family,  &c. 
tlierc  it  shall  go  to  the  heir,  because  otherwise  void  for  uncertainty  ;  but  if  it  bad 
been  to  the  nearest  relations  equally  to  be  divided,  a  brother  and  sister,  I  should 
think,  they  being  in  equal  degree,  would  both  take. 

As  to  the  objection  that  this  eonstruction  will  split  the  estate  into  so  many  sham. 
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that  they  will  be  frittered  to  almost  nothing,  that  can  have  no  weight,  as  the  testator 
does  not  appear  to  have  had  a  predilection  for  any  parl^culw  persons.  Besides 
from  what  appears  of  the  circumstances  of  the  family,  the  shares  will  he  very  con- 
siderable to  persons  in  their  low  situations. 

As  to  the  fourth  line,  the  great  great  grandchild,  she  appears  to  have  been  bom 
■out  of  due  time ;  therefore  decree  to  the  second  and  third  line  in  equal  I7th  shares.— 
MSS. 

[328]  Matthews  v.  Paul.   Molls.   July  3,  4,  28, 1819. 

[S.  C.  2  Wils.  Ch.  64.    See  Stanhope  v.  Collingicood,  1867,  L.  B.  4  Eq.  2i)2. 
Observed  upon,  Damville  v.  Winnington,  1884,  26  Ch.  D.  383.] 

Under  a  will  directing  the  transfer  of  stock  among  all  the  children  of  the  testatrix'tj 
daughter,  except  an  eldest  son  ;  a  second  son  having  become  the  eldest  living  by  the 
death  of  his  elder  brother,  who  survived  the  testatrix,  is  not  entitled  to  a  share, 
although  an  estate  limited  to  his  elder  brother,  did  not  descend  to  him. 

Ann  Matthews,  by  her  will,  dated  the  31st  July  1801,  among  other  things  gave 
to  trustees,  all  the  bank  stock  of  which  she  should  be  possessed  at  the  time  of  her 
decease,  in  trust  to  pay  the  dividends  to  the  separate  use  of  her  daughter  Mary,  the 
wife  of  John  Paul  Paul,  for  her  life  ;  and  after  Iier  decease,  to  John  Paul  Paul  for  his 
life  ;  and  after  his  decease,  "  upon  trust  that  they,  the  said  trustees,  do,  and  shall 
assign  and  transfer  all  such  stock  unto,  and  among  all  and  every  the  children  of  my 
said  daughter,  if  more  than  one  (except  an  eldest  son)  equallv,  slure  and  share  alike  ; 
and  if  but  one,  then  the  whole  to  such  one  or  only  child  ;  the  same  to  be  vested 
interests  and  transferrable  at  their,  his,  or  her  ages  or  age  of  twenty-one  years  ;  and 
in  the  mean  time,  and  until  such  children  or  child  shall  attain  such  age,  from  time  to 
time  to  invest  and  improve  their  respective  share  or  shares  of  the  dividends  of  such 
stock  for  such  children  or  child's  future  benefit  and  advantage ;  and  in  case  any 
such  children  or  child  shall  die  under  the  said  age,  leaving  any  children  or  child 
lawfully  begotten,  then  the  shares  or  share  of  every  such  child  so  dying  to  go  unto  or 
among  such  their,  his,  or  her  children  in  like  manner  as  above  mentioned ;  otherwise 
to  go  to  the  survivors  or  survivor  of  the  children  of  my  said  daughter,  and  to  be 
transferable  in  like  manner  as  their  original  share  thereof ;  and  in  case  my  said 
daughter  shall  leave  no  children  or  child  at  her  decease,  or  leaving  such,  they  shall  all 
die  under  the  said  age  of  twenty-one  years  without  children  as  aforesaid,  then  upon 
trust  that  they,  the  said  trustees  do,  and  shall  assign  and  transfer  all  [329]  such  stock 
unto  such  person  and  persons,  and  for  such  uses,  &c.,  as  she,  my  said  daughter  (not- 
withstanding any  coverture)  by  any  deed,  &c.,  shall  give,  direct,  limit,  or  appoint  the 
same ;  and  in  default  of  such  gift,  direction,  &c.,  then  in  trust  to  assign  and  transfer 
the  same  unto  my  aforesaid  nephew,  Walter  Matthews,  his  executors,  &c.,  for  his 
and  their  own  use." 

The  testatrix  then  gave  to  the  same  trustees,  all  the  share  and  interest  she  should 
have  at  the  time  of  her  decease  in  the  5  per  cent,  bank  annuities,  1 797  (commonly  called 
Loyalty),  and  in  the  imperial  terminable  annuities  ;  "  In  trust  to  stand  possessed 
of  all  such  annuities,  and  to  receive  the  dividends  or  interest  thereof  from  time  to  time 
as  the  same  shall  become  due  and  payable ;  and  thereupon  to  lay  out  and  invest  the 
same  in  the  purchase  of  5  per  cent,  annuities,  1797,  or  such  other  stocks  or  funds  as 
they  shall  thmk  fit,  being  government  security,  in  their  names,  and  so  in  like  manner 
from  time  to  time,  to  lay  out  and  invest  all  the  dividends  or  interests  to  be  received 
thereon  ;  so  as  all  such  stocks  or  funds  do  thereby  accumulate  until  the  expiration 
of  the  term  for  payment  of  the  imperial  annuities ;  and  thereupon  to  assign  and 
transfer  all  such  stocks  or  funds,  as  well  original  as  accumulated,  unto  and  among 
all  and  every  the  children  of  my  said  daughter,  if  more  than  one  (except  an  eldest 
son),  equally,  share  and  share  alike ;  and  if  but  one,  then  the  whole  to  such  one  or 
only  child,  the  same  to  be  vested  interests  and  transferable,  and  the  dividends  or 
interest  thereof  applied  at  such  time  or  times,  and  in  such  manner,  and  with  the  like 

Sower  of  appointment  by  my  said  daughter,  as  is  hereinbefore  mentioned  and 
irected  of  and  concerning  the  bank  stock  hereinbefore  given  in  trust  for  the  benefit 
of  the  children  of  my  aaM  daughter ;  and  in  default  of  my  said  daughter  making 
Miy  euch  gift,  di-[330]'rection,  lunitation,  or  appointment  thereof,  in  trust  to  assign 
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and  transfer  the  same  unto  my  said  nephew,  WaUer  MaWieieSt  his  eneuton,  &c.,  to 
and  for  his,  and  their  own  use." 

The  testatrix  made  three  codicils  to  her  will,  by  the  second  of  which,  dated  the 
9th  of  March  1802.  she  devised  to  the  same  trustees,  the  fee  simple  of  certain  estates 
upon  trust,  for  the  separate  use  of  her  daughter  Mary  Paul,  for  her  life ;  and  aftn 
her  decease,  "  upon  trust  to  stand  poBsessed,  as  well  of  the  said  estate  and  premiseE, 
as  also  of  the  rents  and  profits  thereof  in  the  meantime,  to  and  for  the  use,  bene&t, 
and  behoof,  of  Walter  Matthews  Paul,  second  son  of  my  said  daughter  Mary  Pa^d,  his 
heir^  and  assigns  for  ever,  and  to  conTey  the  same  to  him  upon  his  attaining  the  age  <A 
twenty-one  years  ;  but  if  my  said  grandson,  Walter  Matthews  Paul,  should  happen 
to  die  before  he  attains  the  said  age,  then  my  said  trustees  are  also  to  stand  possessed 
thereof,  in  trust  to,  and  for  alland every  other  the  children  of  my  said  daughter  whoshsll 
live  to  attain  the  age  of  twenty-one  years,  if  more  than  one  (except  an  eldest  son), 
their  heirs  and  assigns,  share  and  share  alike,  as  tenants  in  common,  and  not  as  ioint 
tenants  ;  and  if  there  should  be  but  one  child,  then  in  trust  for  such  one  only  child, 
his  or  her  heirs  and  assigns  for  ever,  and  to  convey  the  same  to  them,  him,  or  her 
accordingly ;  and  in  case  my  said  daughter  should  leave  no  children  or  child  living  at 
her  decease,  or  leaving  such,  they  should  all  die  under  the  said  age  of  twenty-oneyesn, 
then  upon  this  further  trust,  and  it  shall  be  lawful  for  my  said  daughter,  notwith- 
standing her  coverture,  by  any  deed  or  writing,  &c.,  or  by  her  last  will,  &c.,  to  give 
the  same  estate  or  any  part  thereof,  unto  such  person,  &c.  ;  and  in  default  of  such 
gift,  &c.,  to  stand[331]  possessed  thereof  for  the  sole  use  and  benefit  of  my  said  daughter, 
her  heirs  and  assigns  for  ever. 

By  the  third  codicil,  dated  30th  JuTie  1804,  reciting  that,  since  the  making  of  her 
will,  she  had  become  possessed  of  a  share  in  the  5  per  cent,  bank  annuities,  commonly 
called  Navy  annuities,  the  testatrix  bequeathed  to  the  same  trustees  the  share  which 
she  then  had  in  the  said  5  per  cent,  annuities,  and  such  other  share  as  she  should  hsTc 
in  them  at  the  time  of  her  decease,  upon  the  same  trusts  as  were  declared  in  her  will 
of  the  5  per  cent,  bank  annuities*  called  Loyalty,  and  the  Imperial  termmabk 
annuities. 

The  testatrix  died  m  December  1805,  being  possessed  of  £7000  bank  stock,  £500 
imperial  annuities,  and  £4300  5  per  cent,  navy  annuities,  but  not  of  any  stock  in  the 
5  per  cent,  bank  annuities,  1797. 

John  Paul  Paul,  and  Mary  his  wife,  survived  the  testatrix,  and  had  at  the  time 
of  her  death  two  sons  and  three  daughters  living,  Mary  Paul,  John  Paul,  Wallfr 
Matthews  Paul,  Ann  Paul,  and  Harriet  Paul.  John  Paul  the  eldest  son  died  in 
October  1817,  having  attained  the  age  of  twenty-one  years.  Walter  Matthews  Paul 
attained  that  age  in  February  1818.  Mary  Paul,  who  was  the  eldest  child,  had  also 
attained  that  age,  and  v&B  married  to  M.  B.  Napier,  and  by  a  settlement  made  sub- 
sequent to  her  marriage,  hdr  interest  in  the  funds  bequeathed  by  the  testatrix  was 
assigned  to  trustees  upon  certain  trusts  lor  the  benefit  of  herself  and  her  husband, 
and  their  children. 

The  trustees,  under  the  will,  from  time  to  time  invested  the  dividends  whicli 
became  due  upon  the  imperial  annuities  in  the  purchase  of  5  per  cent,  annuities,  and 
[332]  the  time  for  the  payment  of  the  imperial  annuities  having  arrived  in  1819.  i 
bill  was  filed  by  them  against  Walter  Matthews  Paul,  Mr.  and  Mra.  Napier,  their 
children,  and  the  trustees  of  their  settlement,  and  Ann  Paul  and  Harriet  Paul,  for 
the  purpose  of  having  the  rights  in  the  several  funds  ascertained. 

John  Paul,  the  eldest  son,  was  tenant  in  tail  of  a  considerable  estate,  whicb.  ou 
his  death,  did  not  descend  to  his  brother  Walter  Mattliews  Paul,  but  was  devised 
by  him,-  after  sufEering  a  recovery,  to  his  father. 

Mr.  Agar  and  Mr.  Rose  for  the  Defendant  W.  M.  Paul.  The  Defendant  is  n<it 
an  eldest,  but  by  the  death  of  his  elder  brother  has  become  an  only,  son.  In  con- 
struing the  words  elder  and  younger,  the  Court  has  proceeded  on  the  principle,  that 
all  are  to  be  considered  as  younger  children  except  the  son  who  actuuly  takes  the 
family  estate  and  become&  the  head  of  the  family.  Duke  v.  Doidge  (2  Ves.  Sen.  203). 
Lord  Teynhamy.  Webb  (2  Ves.  Sen.  198).  It  is  for  this  reason  that  an  eldest  daughter 
is  permitted  to  take  as  a  younger  child,  Beale  v.  Beale  (1  P.  Wms.  244).  Heneape  t. 
Uunloke  (2  Alk.  456).  A  younger  son  can  incur  no  forfeiture  of  his  rights  in  that 
character  under  a  settlement,  by  the  mere  death  of  an  elder  brother,  unless  the 
L'state.  the  title  to  which  alone  excluded  the  elder  from  the  benefits  conferred  on  the 
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of  her  children,  descends  to  the  younger  son.  Nor  is  even  the  rule  so  limited  applic- 
able to  proTisions  made  by  any  one  not  a  parent,  or  in  loco  parentis.  Hall  t.  Heieer 
(Atr^.  203  ;  10  Vet.  174).  The  bequest  here  is  by  a  grandmother  in  the  life  of  the 
father. 

[333]  The  shares  to  which  the  children  vere  entitled  have  vested  at  the  death  of 
the  testatrix,  the  time  of  payment  not  being  annexed  to  the  substance  of  the  gift. 
Monkhouse  v.  Holme  (1  Bto.  C.  0.  298).  At  least  they  must  have  vested  when  the 
eldest  daughter  attained  twenty-one  in  the  lifetime  of  John  Paul.  The  share  of 
Walter  Matthews  Paul  was  therefore  vested  in  him  prior  to  the  death  of  his  brother, 
and  could  not  by  that  event  be  devested.  Graham  v.  Lord  Londonderry  {cited 
2  Ves.  Sen.  199),  Driver  v.  Frank  (3  M.dhS.  26;  6  Pri.  41).  In  Trafford  v.  Ashton 
(2  Vern.  660),  a  second  son  was  allowed  to  take,  although  not  born  till  after  the 
death  of  the  eldest. 

Mr.  WUbrahamt  Mr.  Hart,  and  Mr.  Williams,  for  the  other  Defendants.  Most 
of  the  former  cases  have  applied  to  persona  who,  at  the  time  of  executing  the  will, 
were  not  in  esse,  and  who  therefore  could  only  be  described  generally.  Here  all  the 
children  were  alive  at  the  time  the  testatrix  made  her  will,  and  if  she  had  meant  to 
exclude  the  eldest  son  John  in  particular,  she  would  have  named  him  as  she  has 
named  Walter  in  the  codicil,  or  have  called  him  the  eldest  son.  She  has,  on  the 
contrary,  used  the  expression,  "  an  eldest  son " ;  i.e.  any  eldest  son,  or  the  son  who 
at  the  time  of  distribution  shall  be  eldest.  It  is  a  description  which,  till  that  time, 
is  uncertain  and  fluctuating. 

When  the  elder  brother  died,  the  time  of  division  was  not  arrived,  and  Walter 
was  then  under  age  ;  his  share  therefore  could  not  have  been  vested,  and  when  he 
attained  twenty-one  he  was  the  eldest.  But  the  time  of  vesting  is  not  vny  material  ; 
for  the  principle  is,  that  he  who  claims  as  younger  son,  must  sustain  that  cha- 
[SS^raoter  ^en  he  applies  for  payment.  In  Lord  Teynham  v.  Webby  Lord 
ffardvncke's  attention  was  called  to  the  time  of  vesting ;  he  would  not  say  it  did 
not  vest,  but  took  the  middle  course  of  considering  a  condition  of  continuing  a 
younger  son  to  be  annexed  to  the  gift.  The  same  rule  was  acted  on  in  Chad-wick 
V.  Ddeman  (2  Vern.  628)  and  Savage  v.  Carroll  {1  Ball  <&  Beat.  265). 

The  Master  of  the  Rolls.  The  cases  where  this  rule  has  been  adopted  have  arisen 
on  gifts  by  parents,  or  persons  in  loco  parentis.  In  general,  the  estate  passing  to 
the  eldest  son  has  been  in  the  power  of  the  persons  making  the  provision  for  the 
younger  children,  and  the  same  instrument  has  comprised  the  estate  and  the  pro< 
vision.  Has  the  rule  ever  been  applied  to  portions  given  by  a  stranger,  who  merely 
contemplated  the  chance  of  property  descending  to  the  eldest  son,  as  representative 
of  the  family  1 

(Arguments  for  the  Defendants  resumed.  It  is  difficult  to  define  exactly  what  is 
meant  by  standing  in  loco  pa^e-ntis.   In  TeyrJiam  v.  the  appiontment  was 

made  by  a  grandmother,  and  Lord  HardwicJas  said  he  should  construe  it  as  if  it  had 
been  in  a  marriage  settlement. 

The  cases  of  Godfrey  v.  Davis  (6  Ves.  43),  Lady  Lincoln  v.  Pelham  {10  Ves.  166), 
Bowles  V.  Bowles  (10  Ves.  177),  Radcliffe  v.  Buckley  (10  Ves.  196),  Cookv.  Amham 
(3  P.  W.  283),  are  authorities  in  favour  of  the  younger  children. 

[336]  Mr.  Whitmark  for  the  trustees. 
_  July  28.  The  Master  of  the  Rolls  [Sir  Wm.  Grant],  The  questions  in  this  case 
arise  on  the  claim  made  by  the  Defendant  Walter  Matthews  Paul,  to  a  fourth-part 
of  the  funds,  which  pass  by  the  will,  insisting  that  though  he  is  now  become  the  only 
son,  and  may  therefore  be  said  to  be  the  eldest,  yet  that  as  he  was  at  the  date  of  the  will, 
and  at  the  death  of  the  testatrix,  the  second  son,  he  is  entitled  to  a  share  as  a  younger 
child.  On  the  other  side,  it  is  contended  that  he  is  excluded,  by  the  fact  of  havmg 
become,  whatever  he  might  once  have  been,  the  eldest  son. 

The  fund  which  the  Court  is  now  required  to  distribute  consists  of  the  Imperial 
Annuities,  and  the  5  per  cent.  Stock,  belonging  to  the  testatrix ;  the  latter  disposed 
of  by  the  codicil ;  the  former  by  the  will.  They  are  to  be  transferred  at  the  expiration 
of  the  term  for  payment  of  the  Imperial  Annuities,  which  occurred  in  May  last ;  and 
by  the  express  declaration  of  the  will,  the  fund  was  then  to  be  transferrol  to  all  the 
children  of  Mary  Paul,  except  an  eldest  son.  There  is  therefore  an  express  exclusion 
of  any  person  sustaining  the  character  of  an  eldest  son  ;  and  the  trustees  are  forbid  to 
assign  any  part  to  him.   It  is  observable  that  the  distribution  of  the  property  is  to  be 
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effected  at  a  future  time ;  part  at  the  death  of  the  surviror  of  the  father  and  mother, 
and  part  at  the  termination  of  the  annuitiea,  about  eighteen  years  from  the  date  of  the 
will.  There  is  thus  a  prospective  direction  to  divide  the  property  among  the  (diildreii, 
with  an  express  exclusion  of  an  eldest  son. 

[336]  The  only  fact  then  requisite  to  be  ascertained  for  the  true  construction  of 
the  will,  is  the  period  at  which  the  phrase  "  an  eldest  son "  is  to  be  applied  to  this 
family — a  phrase  capable  of  a,  change  in  its  application  by  circumstances;  and  the 
individuals  to  take  or  to  be  excluded  being  identified,  not  by  name,  but  by  character. 
The  persons  to  take  are  the  children  of  the  daughter  ;  the  person  to  be  excluded,  j» 
he  who  bears  the  character  of  an  eldest  son.  The  single  question,  at  what  period  is 
that  character  to  be  ascertained  1 

For  that  purpose  three  different  times  may  be  proposed  the  date  of  the  will,  the 
death  of  the  testatrix,  and  the  time  when  the  fund  is  directed  to  be  distributed. 
Without  adverting  to  the  numerous  cases  that  have  been  cited,  all  which  I  have  read, 
a  few  clear  principles  deduoible  from  them  will  enable  the  Court  to  resolve  this  case ; 
the  fact  being  indisputable  that  Walter  Matthews  Paid,  though  now  the  eldest  son. 
was  not  always  such. 

First,  on  principle,  is  the  phrase  to  be  applied  only  to  the  person  who  was  eldest 
son  at  the  date  of  tne  will  1  If  so,  it  was  personal  to  that  individual.  The  testatrix 
was  conversant  with  the  state  of  the  family ;  in  one  codicil,  she  makes  a  gift  to 
Walter  Matthews  Paul  nominatim,  as  the  second  son,  and  must  have  known,  there- 
fore, that  he  had  an  elder  brother  living ;  if  her  intention  was  for  any  reason 
to  exclude  that  elder  brother  John  personally,  there  was  no  difiSculty  in  identifying 
him  by  name  ;  far  from  that,  the  testatrix  has  not  even  used  the  words  "  the  elidest 
son,"  which  might  have  been  more  descriptive  of  an  individual  then  in  her  view, 
but  purposely  adopts  an  expression  of  indeterminate  meaning,  *  an  eldest  son." 
The  expression  is  several  times  repeated,  and  seems  anxiously  to  mark  an  [337]  inten- 
tion to  exclude,  not  a  particular  individual,  but  any  individual  who  sustains  a  partic- 
ular character.  In  the  same  manner,  she  describes  the  children  of  her  daughter, 
not  b^  name,  but  by  character ;  their  father  and  mother  being  then  living,  and 
the  distribution  of  the  fund  being  postponed  till  after  their  death  in  one  case,  and 
till  the  expiration  of  eighteen  years  in  the  other  it  was  impossible  that  she,  could 
fail  to  advert  to  a  variety  of  events  which  might  change  the  number  of  the  chiklren, 
and  the  relation  of  younger  and  elder  among  them.  The  anxious  adoption  of 
indefinite  expression,  **  an  eldest  son,"  shews  that  she  referred,  not  to  an  individual, 
but  to  a  character,  and  to  any  one  who  sustains  it.  It  is  impossible,  therefore, 
to  say  that  the  words  are  not  in  their  nature  future,  or  that  she  meant  to  confine 
the  terms  of  exclusion  to  the  eldest  son  at  the  date  of  the  will.  In  the  same  codicil, 
which  describes  Walter  Matthews  Paid  as  the  second  son,  shp  disposes  of  the  property 
in  case  of  his  dying  before  twenty-one,  to  the  children  of  her  daughter,  except  an 
eldest  son  ;  this  disposition  expressly  refers  to  the  event  of  his  death  ;  and  it  is 
evident  therefore  that  the  testatrix  contemplated  a  future  state  of  circumstancfli, 
and  did  not  limit  her  expressions  to  the  present  state  of  the  family.  On  no  principle 
can  the  terms  be  confined  to  the  date  of  the  will.  The  fund  being  distributable 
at  a  future  time,  on  j^neral  reasoning,  every  child  coming  into  existence  before 
the  period  of  distribution  would  be  entitled ;  to  that  period,  and  not  to  the  date 
of  the  will,  must  be  appUed  the  words  entitUzu  those  who  tako ;  to  the  same  period 
must  be  applied  the  terms  of  exclusion.  Both  classes  of  expressions  refer  to  tutors 
events. 

The  second  period  proposed  is  the  death  of  the  testratriz ;  and  it  is  contended, 
on  the  part  of  the  Defendant  [338]  Walter  Matthews  Paul,  that  at  that  time 
the  property  vested  in  interest,  though  not  in  enjoyment,  in  all  the  children  except 
the  eldest  son  ;  and  that  Walter  Matthews  Paul,  not  being  then  the  eldest  son. 
was  not  excluded,  but  his  share  vested,  and  was  not  subject  to  he  devoted.  This 
question  depends  on  the  construction  of  the  words  in  the  latter  clause,  declaring 
that  the  interests  given  to  the  children  shall  be  vested  interests,  and  transferable 
at  twenty-one.  Chie  construction  proposed  is  to  distinguish  the  clause  which 
declares  tne  interests  vested,  from  that  which  directs  that  they  shall  be  transfetabla. 
The  other  construction  considers  them  as  erne  sentence.  It  is  necesssary  to  examine 
the  context,  for  determining  whether  the  age  of  twenty-one  years  is  to  be  applied 
to  both  the  antecedent  parts,  or  only  to  the  transfer.   It  has  been  said,  it  was  the 
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intention  of  the  testatrix  that  all  the  children  should  take  vested  interests  at  her 
death,  and  that  the  shares  of  any  dying  after  that  event  were  transmissible  to  their 
repreBentatives  ;  but  such  a  conetruction  is  directly  contradictory  to  that  clause 
of  the  will  which  directs  that  the  shares  of  children  dying  under  twenty-one,  shall 
go  to  their  children,  if  they  have  any,  if  not,  to  the  survivors.  The  snares  then 
could  not  be  vested  in  the  children,  since  in  the  event  of  death  before  a  certain  period 
they  are  expressly  given  to  others.  Tliere  is  a  farther  direction,  that  if  the  daughter 
shall  die  leaving  no  child,  or  all  the  children  shall  die  under  twenty-one  without 
children,  the  stock  shall  be  transferred  according  to  the  appointment  of  the  daughter. 
It  IB  impossible  to  declare  the  shares  vested,  without  negativing  these  clauses  of 
the  will  vimh  dispose  of  them  aa  not  vested,  expressly  providing  for  every  possible 
case.  It  has  been  argued  that  the  shares  must  be  considered  vested,  because  it 
would  otherwise  have  been  unnecessary  to  insert  these  clauses  of  ulterior  disposi- 
tion, which  were  designed  to  prevent  a  child  from  [339]  making  a  testamentary 

fift  before  twenty-one,  which  would  have  disappointed  the  intention  of  the  testratrix ; 
ut  such  a  disposition  was  equally  necessary  in  the  event  of  there  being  no  gift. 
The  evident  object  is  to  preserve  the  shares  of  any  who  might  die  entire  to  tneir 
children  or  to  the  survivors.  The  clauses  are  consistent  with  the  supposition  tliat 
the  shares  were  not  vested,  but  wholly  inconsistent  with  the  opposite  construction. 
It  is  clear  from  the  immediate  words,  and  from  the  context,  that  the  shares  could 
not  vest  till  one,  at  least,  of  the  children,  attained  twenty-one. 

These  considerations  dispose  of  the  question  as  to  the  second  period.  What, 
indeed,  should  induce  the  testatrix  to  select  the  time  of  her  death  for  determining 
who  was  to  be  excluded  as  an  elder  son  1  Kone  were  to  take  at  that  time.  Her 
purpose  was,  for  some  reason,  to  exclude  the  person  who  sustained  the  character  of 
eldest  son,  from  participating  in  her  bounty.  The  period  of  distribution,  there- 
fore, must  be  that  to  which  the  exclusion  refers.  The  Court  cannot  indulge  in 
conjectures  what  her  reason  might  have  been ;  the  probability  is,  that  the  eldest 
son  was  otherwise  provided  for ;  but  I  think  it  unnecessary  to  consider  that  point. 
Whatever  her  reason  was,  it  applied  generally  to  exclude  an  eldest  son  from  the 
division ;  and  the  period  for  ascertaining  the  individual  who  sustained  that  char- 
acter, was  the  period  of  that  distribution  from  the  benefit  of  which  it  was  a  cause 
of  exclusion.  In  all  cases  of  legacies,  payable  to  a  class  of  persons  at  a  future  period, 
the  constant  rule  has  been,  that  all  persons  coming  into  esse  and  answering  the 
description  at  the  period  of  distribution,  shall  take ;  and  the  same  rule  must  be 
appUed  to  persons  excluded.  There  cannot  be  one  time  for  ascertaining  the  class 
of  those  who  are  to  take,  and  another  for  ascertaining  the  character  which  [340]  ex- 
cludes. This  rule  of  referring  to  the  future  period  of  distribution  being  established 
by  a  long  series  of  authorities,  the  Court  must  adopt  that  period,  and  not  alter 
the  state  of  the  will,  or  the  death  of  the  testratrix,  unless  expressly  appointed  as 
the  time  of  distribution.  In  the  present  case,  the  period  is  fixed  beyond  doubt, 
the  trustees  are  directed  to  suffer  the  funds  to  accumulate  until  the  termination 
of  the  imperial  annuities  ;  that  time  arrived  in  May  1819  ;  and  that  is  the  period 
to  be  regarded  for  ascertaining  the  individuals  excluded  :  there  is  no  doubt  that 
Vfalter  Matthews  Paul  then  sustained  the  character  of  an  eldest  son  ;  and  if  the 
trustees  were  now  to  assign  any  part  to  him,  they  would  act  in  direct  contradiction 
to  the  terms  of  the  will. 

It  is  not  necessary  to  xefer  to  former  cases ;  some  of  which  have  proceeded 
much  further  than  this  ;  as  Chadwick  v,  DoleTnan  (2  Vern.  528),  an  excessively 
strong  case  ;  for  there,  though  an  appointment  had  been  in  favour  of  an  individual 
by  name,  that  individual  having  become  an  eldest  son  was  excluded  ;  the  lord 
Iteeper  declaring  that  the  appointment  was  upon  a  tacit  or  implied  condition  of 
not  becoming  the  eldest  son.  The  same  doctrine  of  a  tacit  condition  has  been  recog- 
nized in  Savage  v.  Carroll  (1  Ball  Beat.  2G5),  Lord  Teynham  v.  Webb  (2  Ves. 
198),  Hall  V.  Hewer  (Amb.  203).  Lady  Lincoln  v.  Pelham  (10  Ves.  166),  and  Bowles 
^Bowles  {Id.  177).  If,  therefore,  the  shares  had  vested,  the  vesting  would  have 
been  svb  modo  only,  subject  to  be  devested,  and  under  the  condition  of  not  becoming 
an  eldest  son. 

On  both  principles,  then,  I  think  that  Walter  Matthews  Paul  is  excluded  from 
»8hare  ;  first,  on  the  general  [341]  ground,  first,  that  the  testatrix  looked  forward, 
to  a  future  period,  for  the  classes  of  those  who  were  to  take  or  to  be  excluded,  and 
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that,  at  that  period,  this  Defendant  sustains  the  character  which  excludes,  and 
could  not  be  admitted  without  contradicting  the  will ;  secondly,  because,  even 
had  the  words  been  more  favourable  for  the  argument  that  he  takes  a  vested  in- 
terest, yet  that  a  tacit  condition  was  annexed  to  the  gift  devesting  it,  in  the  event 
of  the  character  of  exclusion  devolving  on  one  in  whom  it  had  vested. 

Gases  of  hardship  may  be  put  both  ways.  Undoubtedly  on  this  construction,  a 
younger  son  becoming  elder,  may  be  excluded  from  the  provision  made  for  yoimger 
children  without  being  otherwise  provided  for.  On  the  other  hand,  he  might,  as 
elder  son,  take  the  principal  estate,  and  as  younger,  share  the  portions  of  his  sisten. 
But,  without  considering  imaginary  cases,  the  Court  must  proceed  on  general 
principles.  The  present  is  one  of  the  strongest  cases  that  has  occurred  against  (hr 
claim  of  the  second  son ;  the  use  of  the  indefinite  article  neorasarily  refers  the  descrqi- 
tion  to  a  future  period. 

Declare  that  the  Defendant,  'Walter  Matthews  Paul,  is  not  entitled  to  any  part 
of  the  £7000  bank  stock,  and  £4300  6  per  cent,  navy  annuities,  and  the  5  per  ee%t. 
annuities  purchased  with  the  produce  of  the  imperial  annuities. 


[342]  Whitb  v.  Lisle.   July  8,  15, 1819  ;  Jultf  8,  11,  13,  1820. 

New  trial  of  an  issue  on  the  validity  of  a  modus.  Two  new  trials  having  been  ordered 
for  misdirection,  and  the  verdict  on  the  third  trial,  as  in  the  two  former,  being 
in  favour  of  the  Defendant,  the  Plaintiff  was  ordered  to  pay  the  cents  of  the 
applications  in  equity  (except  those  of  the  first  application  to  the  Lord  Chanallor), 
ana  the  costs  of  the  last  trial  at  law. 

The  facts  of  this  case  appear  in  the  report  of  the  application  to  the  Vice-Chanedlor 
for  a  new  trial.  4  Mada.  214.  The  motion  having  been  refused  by  his  honour, 
was  renewed  before  the  Lord  Chancellor. 

Mr.  'Vfetherellf  Mr.  A.  Moore,  Mr.  Heald,  and  Mr.  Dowdeswell,  in  support  of  iht 
motion. 

Evidence  of  reputation  of  the  boundaries  of  the  farm  ought  not  to  have  been 
rejected. — The  question  to  be  decided  is,  whether  by  approvement  or  annexation  of 
part  of  the  common,  the  boundaries  of  the  farm  have  not  been  enlarged?  and  amounte 
to  the  question,  what  were  the  boundaries  of  the  common  1  On  that  question 
reputation  is  evidence.  Webb  v.  Petts  {Noy.  44.  See  2  Bo.  Abr.  186,  pi.  5),  Stratia- 
ham  V.  Cidlington  (Cro.  EL  228),  Congley  v.  Hall  (2  Bolle,  125),  Weeks  v.  Sparke 
(1  M.<S;S.  679). 

The  lease  of  1 703  ought  not  to  have  been  received  in  evidence.  A  modus  cannot 
be  proved  by  evidence  of  a  real  composition.   Ward  v.  Shepherd  (3  Pri.  608).  ^ 

The  Lord  Chancellor.  The  lease  appears  to  prove  nothing  on  the  question  of 
boundaries  ;  the  engagement  is  to  pay  what  is  due  for  the  lands  demised,  or  some 

part  thereof,  and  affords  no  proof  for  what  lands  the  sum  paid  is  due.  Nothing 
in  that  lease  authorises  the  conclusion  that  any  one  acre  is  tithe  free. 

[343]  Argument  for  the  motion  resumed.  In  the  judge's  charge  the  docu- 
mentary evidence  was  not  sufficiently  insisted  on.  There  is  no  case  of  a  farm  modus 
for  part  of  a  farm. 

Mr.  Trower,  Mr.  Gaselee,  and  Mr.  Tinney  against  the  motion.  The  principle  of 
this  application  is  opposed  by  numerous  authorities :  Suiter's  N.  P.  195.  Clarkson 
V.  Woodhouse  (5  T.  R.  412,  n.),  Stanley  v.  White  (14  East,  3$2),  Stochwell  v.  Terry 
(1  Ves.Sen.  118),  Reed  y.Jackson(l  East,  355),  Richards  v.  Evans  {1  Ves.Sen.  39). 
O'Connor  v.  Cook  (8  Ves.  535),  Manby  v.  Curtis  (1  Pri.  225),  Sullen  v.  Michd  (2  Pri. 
399.  424).  Hardcastle  v.  SlaUr  (Am*.  41  ;  3  Atk.  245),  Chapman  v.  Smith  (2  Ves. 
Sen.  506,  515),  Atkins  v.  Lord  WUloughby  de  Sroke  (2  Anstr.  397).  Drake  v.  Smith 
(5  Pri.  369  ;  Dan.  104),  Clothier  v.  Chapman  (14  East,  331,  n.). 

The  authority  cited  of  Webb  v.  Petts  has  no  analogy  to  the  present  case.  The 
question  there  arose  on  an  application  for  a  prohibition  to  the  Ecclesiastical  Court 
under  the  statute  2  &  3  Ed.  6,  c.  13,  s.  14  ;  proceedings  in  which  the  Courts,  con- 
sidering the  penalties  imposed  on  failure  of  proof,  found  it  necessary  to  be  satisfied 
with  slender  evidence  of  the  suggestion,  that  deprived  the  Ecclesiastical  Court  of 
jurisdiction.   Anon.  {Noy.  28),  Austin  v.  Pigot  {Cro.  Bl.  736). 
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The  Lord  Chancellor  [Eldon].  The  point  now  to  be  decided  is,  whether  the 
question  |^44]  liability  of  this  farm  has  be«i  so  satisfactorily  investigated 

on  the  trial  of  the  issue  directed  by  this  Court,  that  the  bill  should  be  dismissed  on 
payment  of  the  sum  of  £4,  leaving  the  parties  to  a  future  contest,  if  the  incumbent 
thinks  fit  to  file  a  new  bill,  or  whether,  regard  being  had  to  the  manner  of  the  trial, 
the  Court  should  require  a  farther  discussion  of  the  question  1 

The  PlaintiS  seeks  to  recover  tithes  in  kind  from  a  farm  called  Wootton  Farm, 
containing  763  acres,  and  situate  in  the  parishes  of  Wootton,  Whippingham,  and 
Arreton  :  the  defence  alleged  isa  farm  modus  of  £4,  payable  annually  at  Michaelmas, 
covering  that  part  of  the  farm  (consisting  of  632  acres),  which  is  situate  in  the  parish 
of  Wootton  ;  the  rest  of  the  farm  pays  tithes  in  kind  :  the  subject  in  question  is  the 
validity  of  the  modus. 

I  recollect  no  case  in  which  parties  have  succeeded  in  establishing  a  modus,  in  lieu 
of  all  tithes,  for  part  of  a  farm ;  but  on  principle  I  think  that  no  solid  objection 
can  be  ofFered  to  such  a  modus.  It  was  perfectly  competent  for  those  whose  contract 
would  sustain  a  modus  to  contract  in  that  form,  before  the  reign  of  Bi^iard  the 
First ;  this  farm  being  situated  in  three  parishes,  the  tithe-owner  of  one  parish 
might  contract  for  a  payment  in  lieu  of  tithes,  of  so  much  of  the  farm  as  lies  in  that 
parish,  although  the  tithe  owner  of  the  other  parish  might  not  concur.  Though 
new  in  specie,  therefore,  the  question  is  not  so  new  in  principle  as  to  raise  an  abjection 
to  the  issue  directed. 

This  modus  is  stated  as  a  farm  modus. — Courts  of  equity  undoubtedly  have  a 
right  to  decide  in  the  first  instance,  if  they  think  proper,  the  question  of  fact  as  well 
as  the  question  of  law ;  but  a  long  course  of  deci-[345]-Bion  has  established  it  as  matter 
of  sound  judicial  discretion  to  send  the  question  of  a  farm  modus  to  a  jury  :  and  that 
is  the  constant  course.  Considering  the  difference  between  the  question  of  a  farm 
modus,  and  the  simple  question,  what  was  the  value  of  money,  or  any  particular 
article,  at  the  time  when  legal  memory  commences,  there  is  evidently  more  dis- 
cretion in  sending  to  trial  by  jury  the  question  of  a  farm  modus  than  any  other 
modus  ;  but  while  it  is  clear,  as  I  think,  that  though  evidence  is  improperly  received 
or  rejected,  the  Court  will  not,  for  that  reason  alone,  direct  a  new  trial ;  yet  I  am  of 
opinion  that  it  abstains  from  directing  a  new  trial  of  questions  of  this  kind,  only 
where  it  is  satisfied  that  the  question  has  been  so  dealt  with,  that  if  the  evidence 
rejected  had  been  received,  or  the  evidence  received  had  been  rejected,  and  the  verdict 
had  been  different,  the  Court  would  have  been  dissatisfied  with  the  trial :  but  the 
Court,  when  it  establishes  as  a  rule  of  sound  judicial  discretion,  that  these  questions 
shall  be  sent  to  trial  by  jury,  instead  of  being  tried  by  its  own  authority,  is  bound  to 
see  that  the  jury  has  satisfactorily  tried  them. 

It  is  the  habit  of  this  Court,  in  ordering  an  issue,  to  direct,  that,  if  the  substance 
oE  the  issue  is  found,  but  with  some  special  circumstances  which  may  be  material 
in  measuring  the  extent  of  relief  to  be  given  on  further  directions,  that  matter  should 
be  indorsed  on  the  postea.  The  V  ice-Chancellor  has,  with  great  propriety,  inserted 
such  a  direction,  in  this  instance,  and  the  judge  on  the  trial  seems  to  have  compre- 
hended the  purpose  of  it. 

In  order  to  determine  whether  the  past  trial  is,  in  this  case,  satisfactory,  it 
becomes  necessary  to  state,  with  some  particularity,  what  evidence  has  been  received 
and  what  rejected. 

[346]  The  testimony  of  Bobert  Knight  shows,  that  a  farm  of  400  acres  paid  £60 
a  year  for  tithes,  while  632  acres,  part  of  Wootton  farm,  paid  only  £4 ;  he  states, 
that  that  sum  was  paid  as  a  composition,  meaning,  without  doubt,  a  real  composition. 
The  evidence  thus  far  establishes  the  fact,  that  no  one  ever  heard  of  payment  of 
tithes  ia  kind  for  these  premises  ;  and  that  in  1785,  in  1801,  and  in  1806,  the  in- 
cumbent of  the  parish  gave  receipts  for  the  sum  of  £4  as  a  modus  ;  and  there  is 
evidence,  therefore,  of  payment  of  a  modus,  in  round  numbers,  during  forty  years. 

In  this  stage  of  the  evidence  is  produced  a  counterpart  of  a  lease  dated  in  1703  ; 
and  the  judge's  report  states,  that  notwithstanding  an  objection  taken,  he  admitted 
it  as  evidence  of  reputation,  but  of  reputation  of  what,  he  has  not  stated.  That  lease, 
An  instrument  executed  between  the  owner  of  the  land  and  his  tenant,  contains  a 
covenant  by  the  landlord  to  pay  taxes,  &c.  "  except  the  yearly  composition,  modus, 
or  pepsion  of  £4  per  annum  to  the  minister  of  Wootton."  The  question  on  this  instru- 
ment^ if  properly  admitted  in  evidence,  is,  whether  its  effect  has  been  duly  brought 
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before  (he  jury  ;  and  if  improperly  admitted,  vhether  the  jury  gave  more  weight 
to  it  than  they  ought  to  have  given  1 

In  Bullen  v.  Michel  (2  PH.  399)  the  House  of  Lords  clearly  approved  the  opinion 
of  the  majority  of  the  judges  in  the  Court  of  Exchequer,  that  an  occupier  of  lan^  wed 
for  tithes,  cannot  insist  upon  a  pecuniary  payment  as  a  modus,  and  at  the  same  time 
a  real  composition,  which  are  widely  different : — a  modus  may,  perhafie,  originate 
in  a  real  composition,  but  must  be  proved  to  have  existed  from  the  time  ofle^l 
memory ;  a  real  composition  [347]  may  have  been  made  within  that  time,  by  an 
agreement  with  the  parson,  under  the  sanction  of  the  ordinary,  before  the  restraining 
statute.  (13  Eliz.  c.  10.)  The  Courts  have  held,  that  a  Defendant  insisting  on  a  rol 
composition,  must  produce  evidence  of  the  actual  existence  of  the  deed  at  some  time, 
and  that  it  is  not  sufficient  to  show  non-payment  merely  as  evidrace  of  the  loss  of 
such  a  deed  ;  allowing  such  evidence,  every  real  composition  might  be  turned  into  i 
modus.  {Knight  v.  Halsey,  2  Bos.  &  Pidl.  1 72,  and  the  authorities  there  dted.) 
Recollecting  that  doctrine,  it  remains  to  consider,  in  reference  to  Uiis  inatrumeD^ 
whether,  consistently  with  it,  the  payment  could  be  nothing  but  a  modus,  or  whether 
it  might  not  be  a  real  composition  or  a  pension. 

If  this  instrument  was  properly  admitted  in  evidence,  but  proper  observatioiu 
were  not  made  on  it  to  the  jury,  or  if  it  was  improperly  admitted  in  evidence,  and 
must  have  had  great  weight  with  the  jury,  in  either  view  there  is  reason  for  a  ntw 
trial ;  and  it  may,  therefore,  not  be  necessary  to  express  an  opinion  on  the  propriety 
or  impropriety  of  its  admission.  I  should  have  thought  it  my  duty  to  state  it  to  the 
jury,  even  if  the  weakest  of  all  evidence ;  it  was  extremely  material  to  know  the 
opinion  of  the  owner  of  the  estate  and  the  tenant,  on  this  payment ;  and  the  lease 
acquires  great  force  from  the  subsequent  receipts  of  the  rector.  It  oujB[ht,  ther^ore. 
to  nave  been  particularly  presented  to  the  attention  of  the  jury,  in  its  strength  or 
weakness,  first,  by  itself,  and  afterwards  in  connection  -with,  the  other  instruments. 
It  might  liave  been  properly  observed,  that  the  instrument  determines  nothing  on 
the  nature  of  the  payment,  whether  a  modus,  a  composition  real,  or  pension ;  but 
leaves  those  points  in  total  uncertainty. 

[348]  In  the  view  which  I  take  of  the  case,  it  is  not  my  duty  to  express  an  opinioa 
on  the  el!ect  of  receiving  the  evidence  of  reputation  :  there  are  cases  in  whicn  it 
material  to  know  the  particular  nature  of  the  evidence ; — for  instance,  when  it  is 
conceded  that  evidence  of  reputation  would  be  admissible  to  prove  the  boundaries 
of  a  common,  may  not  the  boundaries  of  a  farm  be  proved,  not  immediately  by 
reputation,  but  by  approximation ;  that  is,  proving  by  reputation  the  boundaries 
of  the  common,  which  coincide  with  the  boundaries  of  the  farm  t  Suppose  a 
parochial  modus  extending  over,  not  the  whole  of  a  parish,  but  the  whole  with  the 
exception  of  farm  A.;  then  in  order  to  ascertain  what  is  covered  by  the  modus, 
evidence  by  reputation  is  given  oi  what  constitutes  A.,  not  directly,  but  indirectly, 
by  showing  what  constitutes  B.,  to  which  such  evidence  is  applicable.  But  I  lay 
this  out  of  consideration,  and  should  not  decide  the  general  question  without  request- 
ing the  judge  to  state  the  particular  evidence. 

There  are  two  grounds  on  which  I  think  that  the  parties  cannot  complain,  d 
the  court,  before  it  gives  farther  directions,  requires  a  new  investigation.  I  should 
wish  that  some  communication  may  be  made  by  the  counsel  engaged  on  both  sides 
here,  of  the  doctrines  established  in  this  court  and  the  Exchequer  relative  to  tithes 
and  real  compositions ;  and  I  have  often  endeavoured  to  impress  the  ezpedienry. 
when  issues  are  directed  b^  this  court,  of  employing  in  cojisultatioii  some  counsel 
who  had  been  concerned  m  the  case  here. 

The  ground  on  which  I  proceed  in  directing  a  new  trial  is  this,  that  I  think  that 
with  respect  to  the  question,  whether  this  payment  has  been  made  as  a  modus, 
the  case  nas  not  been  satisfactorily  tried,  and  that  unless  we  are  to  say  tliat  all  this 
documentary  evidence  [349]  is  hereafter  to  be  repudiated  in  all  other  courts,  sufli- 
cient  has  not  been  said  on  it  to  lead  the  jury  to  a  right  conclusion. 

The  directions  given  on  the  hearing  of  the  case,  for  the  trial  of  the  issue,  were, 
in  my  opinion,  quite  right,  not  merely  considering  this  as  a  question  of  farm  modus, 
but  because,  having  regard  to  the  pleadings,  no  other  issue  could,  as  I  think,  have 
been  directed.  Looking  at  the  lease,  I  could  not  have  refused  to  the  occupier  the 
benefit  of  a  trial  whether  this  was  a  modus ;  that  instrument  would  have  mduced 
much  doubt  in  my  mind,  whether  the  payment  was  a  modus,  a  pensirai,  or  a  rom- 
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position  ;  but  I  could  not  have  granted  an  issue  to  try  whether  it  was  a  composition  ; 
it  would  have  been  absurd  to  direct  an  issue  whether  this  was  a  competition  real, 
because,  if  the  parties  could  not  produce  evidence  to  support  a  composition  real 
they  must  have  failed^  though  on  other  grounds  entitled  to  succeed.  Nothing 
appears  to  induce  me  to  think  that  this  was  a  pension,  much  less,  that  a  pension 
and  a  composition  are  nearly  synonymous,  which  the  jury  seems  to  have  been  told. 
A  pension  is  widely  different  both  from  a  compontion  real  and  from  a  modus  : 
the  parson  of  a  parish  may  be  enitled  to  a  pension  from  lands,  to  the  tithe  of  which 
he  never  had  a  claim.  A  pension,  that  is,  a  charge,  may  be  due  for  lands  tithe  free, 
and  cannot  be  treated  as  a  pavment  in  respect  of  tithes.  In  many  cases,  within  my 
own  experience,  when  parties  liare  claimed  exemption  by  composition  real,  the  courts 
have,  for  the  reason  before-mentioned,  rejected  evidence  of  a  modus. 

The  trial  has  failed  for  this  reason  :  it  is  impossible  not  to  see  that  the  judge 
considered  the  lease  as  [360]  conclusive  evidence  that  the  payment  was  a  modus. 
The  judge  calls  the  attention  of  the  jury  to  that  instrument,  as  giving  to  this  payment 
the  character  of  pension,  or  modus,  or  real  composition ;  but  he  tells  them  that  a 
composition  is  a  temporary  agreement,  and  that  a  pension  and  composition  are  the 
same  thing.  The  jury  ought  to  have  been  told,  that  in  the  lease  of  1 703  the  payment 
is  called  a  modus,  pension,  or  composition ;  a  receipt  in  1785  describes  it  as  a  modus, 
but  in  1703  the  parties  have  shown  that  they  Imow  not  whether  it  is  a  modus, 
a  composition,  or  a  pension.  Recollecting  then  this  uncertainty,  that  a  composition 
real  requires  peculiar  evidence,  and  that  although  enough  may  not  appear  to  sustain 
the  payment  as  a  composition,  yet  if  the  parties  were  dealing  with  each  other  as  if 
it  were  a  composition,  it  cannot  be  a  modus,  and  if  dealing  as  for  a  modus  it  cannot 
be  a  pension  ;  the  jury  should  have  been  instructed  that  they  were  to  determine 
the  character  of  this  payment,  which  is  subject  to  so  much  uncertainty. 

The  documentary  evidence  is  certainly  inconsistent,  and  admits  many  reasonable 
objectiom  to  the  credit  of  each  instrument ;  but  the  practice  of  our  courts,  for 
many  centuries,  has  been  absurd,  if,  by  reason  of  such  inconsistency,  these  documents 
are  not  to  obtain  much  more  credit  than  was  allowed  to  them  on  this  trial. 

This  case  has  not  been  tried,  and  I  think  it  better  to  exclude  the  posubility  of 
filing  another  bill,  by  directing  a  new  trial,  reserving  the  costs  of  the  former. 

For  the  following  note  of  the  further  proceedings  in  this  cause  the  editor  is 
indebted  to  Mr.  Walker. 

[351]  Upon  the  second  trial  which  took  place  at  the  Winchester  summer  assizes , 
before  Wood,  B.,  a  verdict  was  again  found  for  the  Defendant  (the  Plaintiff  at  law). 
In  addition  to  the  evidence  on  the  former  trial,  a  receipt  was  produced,  dated  in  1 783. 
in  which  the  rector,  Mr.  WcUton,  acknowledged  the  payment  of  the  £4  without  calling 
it  a  modus. 

Mr.  Welherell  and  Mr.  A.  Moore,  now  moved  for  a  new  trial, (1)  on  the  ground  of 
misdirection  of  the  judge  as  to  the  nature  and  weight  of  the  evidence.  The  objections 
were,  first,  that  he  had  stated  to  the  jury,  that  the  ancient  documentary  evidence 
was  entitled  to  little  or  no  weight,  and  that  more  stress  had  been  laid  on  the  modern 
evidence  than  was  fairly  due  to  it  ;  that  the  attention  of  the  jury  ought  to  have 
been  directed,  not  only  more  particularly  to  the  general  character  of  the  ancient 
evidence,  but  also  to  the  combined  effect  of  it,  which  in  this  case,  from  its  uniformity 
for  a  period  unusually  long,  was  almost  decisive  in  favour  of  the  rector.  Secondly, 
that  he  had  treated  the  words,  yearly  composition,  in  the  lease  of  1703,  as  meaning 
real  composition,  and  that  the  possibility  oi  their  meaning  a  temporary  one,  and  the 
doubts  which  that  construction  must  necessarily  raise,  as  to  the  nature  of  the  pay- 
ment, were  never  presented  to  the  mind  of  the  jury.  Thirdly,  that  no  observation 
had  been  made  on  the  omission  of  the  word  modus  in  the  receipt  of  1783 ;  and, 
fourthljr.  that  the  [352]  Romney  March  cases  (2  Vet.  Sen.  506)  which  were  mentioned 
by  the  judge  to  the  jury,  ought  not  to  have  been  alluded  to. 

Mr.  Troiper,  Mr.  Gaselee,  and  Mr.  Tinney  opposed  the  motion  ;  ;^d  contended 
that  the  judge,  in  substance,  had  stated  that  the  ancient  documents  (to  which  he  had 
adverted  in  detail,  although  it  must  be  admitted  by  every  one  that  little  reliance 
could  be  pkced  on  them)  were  clearly  evidence  ;  but,  secondly,  that  they  were  not 
conclusive  evidence,  and  that  the  jury  were  to  give  such  weight  to  them  as  they 
might  think  proper.  The  only  thing,  it  was  argued,  strictly  to  be  inferred  from  the 
lease  was,  that  the  payment  was  a  permanent  one,  and  as  it  could  not  be  a  pension. 
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the  question,  whether  it  was  a  real  composition  or  a  modus,  being  uncertain,  vai 
priiperly  left  to  the  jury  :  the  names  in  the  lease  were  inserted  as  words  ci  coiuse, 
and,  as  eTidence,  were  therefore  not  of  much  importance,  and  the  obserrationB 
which  were  made  by  this  court  on  the  mctiim  for  the  second  trial  were  brouglit 
before  the  jury  by  the  Defendant's  counsel. 

July  13th.  The  Lord  Chanedlor  [Eldon].  I  shall  not  again  enter  into  a  8tat«^ 
ment  of  the  reasons  which  induced  me  to  grant  a  new  trial  in  this  cause,  after  the 
issue  was  tried  before  Mr.  Justice  Park,  particularly  as  other  points  were  then  raised, 
which  were  not  entered  into  upon  the  second  trial.  The  only  question  now,  as  I 
understand,  is,  whether  this  payment  of  £4  is  a  modus  1  The  evidence  represents 
that  word  to  have  been  occasionally  used,  when  the  payment  was  made ;  but  the 
first  receipt  produced  for  the  sum  in  question  is  dated  in  1 783  ;  that  receipt  ascertains 
£4  to  be  the  amount  paid,  but  there  is  no  expression  in  it  which  ascertams  [363]  the 
nature  of  the  payment.  In  1 785  there  is  a  receipt  which  not  only  mentions  the  sum 
of  £4,  but  mentions  it  as  being  a  modus.  It  has  been  argued,  that  the  learned 
judge  who  tried  this  issue  ought  to  have  remarked  to  the  jury,  that  the  receipt  U 
1783  did  not  contain  the  word  modus.  It  does  appear  to  me  tlwt  if  I  had  tried  the 
cause,  I  should  have  mentioned  that  fact,  but  I  should  hare  accompanied  it  with 
this  observation,  that  if  there  was  any  hesitation  in  giving  the  name  of  modus  to 
this  payment  in  1783,  it  had  been  overcome  in  1785,  as  that  name  is  given  to  it  in 
the  receipts  of  that  and  subsequent  years.  But  the  circumstances  which  it  appean 
to  me  ought  to  have  been  particularly  called  to  the  attention  of  the  jury  is,  the 
names  by  which  this  payment  is  designated  in  1703.  It  appears  that  the  patronage 
of  the  living  and  the  ownership  of  the  estate  had  long  contmued  in  the  same  family ; 
and  a  lease  dated  in  1703  is  produced,  by  which  the  land-owner  lets  the  farm  to  a 
farmer,  who  undertakes  to  pay  all  out-goings,  except  the  yearly  composition,  modus, 
or  pension  of  £4  per  annum  to  the  minister  of  Woottan.  The  leanwd  judge,  in  his 
summing  up,  speaks  not  only  of  real,  but  also  of  yearly  compositions ;  the  former 
subject  he  treats  as  it  should  be  treated.  This  issue  being  to  ascertain  whether  it 
was  a  modus  or  not,  the  fact  of  its  being  a  real  composition  would  be  fatal  to  the 
Plaintiff's  case  ;  but  the  judge  seems  to  say,  that  it  is  incumbent  on  the  Defendant 
to  have  proved  that ;  this  could  hardly  be  expected  from  him,  as,  if  it  were  aft*r- 
wards  set  up  as  a  real  composition  he  would  endeavour  to  establish  the  contrary ; 
perhaps,  however,  no  observation  of  much  importance  in  favour  of  the  Plaintiff 
could  have  been  made  on  this  point,  except  that  it  might  have  been  a  real  com- 
position, regard  being  had  to  the  uncertainty  whether  it  was  a  modus  or  not.  The 
judge,  on  the  other  hand,  speaks  of  a  temporary  [354]  composition  ;  but  then  he 
treats  it,  as  it  seems  to  me,  without  sufficiently  distinguishing  between  that  which  is 
a  composition,  in  the  exclusive  sense  of  the  word,  and  a  modus  :  the  fair  way  of 
putting  it  would  have  been  to  have  given  an  opinion  as  to  the  meaning  (tf  the  words 
in  the  deed ;  the  jury  should  have  been  told  whether  the  judge  thought  yearly 
composition  and  modus  meant  the  same  or  different  things  ;  if  in  legal  construction 
they  meant  the  same,  that  would  be  favourable  to  the  Plaintiff's  case  ;  but  if  yearly 
composition  meant,  as  it  generally  does,  a  temporary  composition,  as  contra-dis- 
tinguished from  a  modus,  that  would  be  strong  evidence  that  this  payment  was  not 
a  modus,  or,  at  least,  that  the  land-owner,  in  1703,  could  not  undertake  to  Bay 
which  it  was.  If  such  were  the  meaning  of  the  word,  it  ought  also  to  have  been 
observed  to  the  jury,  that  before  1703  there  was  no  receipt  in  the  possession  of  the 
landowner  describing  it  as  a  modus,  and  from  that  time  to  1 785  there  is  no  such 
receipt  in  the  possession  of  the  family ;  and  the  fair  way  then  of  putting  it  to  the 
jury  would  have  been  to  have  said,  if  you  should  have  been  of  opinion,  if  this  had  been 
tri&d  in  1785,  that  this  payment  was  not  a  modus,  the  question  you  will  now  have 
to  determine  is,  whether  the  transactions  subsequent  to  1785  so  bear  down  all  the 
observations  that  can  be  made  on  the  antecedent  evidence,  that  you  can  take  upon 
yourselves  to  say,  that  that  which  has  been  denominated  a  modus  since  1785,  was 
and  ought  to  have  been  so  denominated  before. 

With  respect  to  the  written  documents  which  were  produced,  I  am  ready  to 
admit,  that  that  species  of  evidence  is  open  to  very  strong  observations  on  the  other 
side,  but  I  cannot  agree  that  no  observation  is  to  be  made  for  it.  The  value  of  such 
documents  is  to  be  estimated  by  the  particular  circumstances  of  each  case  [355]  ^'^ 
which  they  are  produced.   With  respect  to  the  taxation,  the  inquisition,  and  so  on, 
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the  parties  were  interested  in  representing  the  property  to  be  taxed  at  as  low  a  rate 
as  could  be  believed ;  but  the  question  u,  whether  they  could  venture,  and  that 
for  a  series  of  years,  to  put  it  at  a  rate  so  far  remote  from  what  was  the  real  value, 
as  thev  have  done,  ii  this  £4  is  a  valid  modus.  And  I  cannot  help  thinking,  I  speak 
with  aeference,  that  it  is  not  right  to  state  to  a  jury  some  very  remarkable  instances 
in  which  former  juries  have  found  a  modus  valid,  without  stating  those  in  which 
other  juries  have  not  ventured  to  go  the  same  length  as  those  who  nave  pronounced 
the  verdict  in  the  one  or  two  cases  referred  to.  Upon  these  grounds,  provided 
the  PlaintiS,  in  this  suit,  will  undertake  to  give  the  occupier  no  further  trouble 
should  this  verdict  be  against  him,  I  think  that  a  new  trial  ought  to  be  granted. 

The  PlaintiS,  Eichard  Walton  White,  by  his  counsel,  undertaking  that  if,  upon  a 
new  trial  of  the  said  issue,  the  jury  should  find  a  verdict  against  him,  he  shoiud  be 
finally  concluded  by  such  verdict,  as  to  the  matters  in  question  in  these  causes,  it 
was  ordered  that  the  parties  should  proceed  to  a  new  trial  of  the  said  issue,  at  the 
next  Winchester  assizes ;  and  it  was  ordered,  that  the  Defendant,  8.  M.  Phillim, 
should  be  the  Plaintiff  at  law.  and  the  Plaintiff  B.  W.  White,  should  be  the  De- 
fendant at  law ;  and  if  any  of  the  witnesses,  examined  u|>on  the  former  trials, 
should  be  proved  to  the  satisfaction  of  the  Court,  at  the  time  of  such  new  trial, 
to  be  dead,  or  in  such  a  state  of  health  as  not  to  be  capable  of  attending,  then  the 
judge's  notes  of  the  testimony  of  such  witness^  were  to  be  read  at  the  said  new 
trial;  and  the  costs  of  the  former  trial  were  reserved,  until  after  the  new  trial ; 
and  either  of  the  parties  was  to  be  at  [356]  liberty  to  read  the  depositions  taken  in 
the  cause,  at  the  trial  of  the  issue,  in  case  it  should  appear  to  the  satisfaction  of  the 
court,  that  such  witnesses,  or  either  of  them,  were  dead,  or  in  such  a  state  of  health 
as  not  to  be  capable  of  attending. 

A  new  triu  accordingly  took  place  before  Graham,  B.,  at  the  following  Win- 
chester Summer  assixes,  when  a  verdict  was  returned,  for  the  third  time,  in  favour 
(rf  the  Defendant,  Susan  March  Phillips,  the  Plaintiff  at  law. 

16tb  August  1821.  "  His  Lordship  doth  order,  that  the  Plaintiff's  bill  do  stand 
dismissed  out  of  this  court ;  and  it  is  ordered  that  the  Plaintiff  do  pay  unto  the 
Defendant,  Susan  March  Phillips,  the  costs  of  these  suits,  including  the  costs  of  a 
motion  for  a  new  trial,  before  the  Vice-Chancellor,  and  also  the  several  applications 
made  by  the  Plaintiff  to  the  Lord  Chancellor,  except  the  costs  of  the  first  application 
for  a  new  trial  before  the  Lord  Chancellor ;  and  also  the  costs  of  the  last  trial  at 
law  :  such  costs  to  be  taxed  by  the  said  master,  Sir  John  Simeon,  bart.,  to  whom 
these  causes  stand  referred.  And  it  ordered  that  the  petition  of  appeal  lodged 
by  the  Plaintiff  against  the  decree,  do  stand  dismissed,  and  that  the  sum  of  ten 
pounds,  deposited  with  the  register,  on  setting  down  the  cause  to  be  heard  on  the 
said  petition  of  a^^eal,  be  paid  to  the  Defendants.*         Lib.  B.  1821,  fol.  277. 

(1)  The  Plaintiff  was  also  desirous  that  the  form  of  the  issue  should  be  changed, 
but  the  Lord  Chancellor  was  of  opinion  that  no  order  to  that  effect  could  be  made 
oa  a  motion  for  a  new  trial ;  and  that  the  propriety  of  the  form  of  the  issue  could 
be  questioned  only  on  an  appeal  from  the  decree  by  which  it  was  directed.  A  petition 
of  appeal  was  accordingly  presented,  and  heard  at  the  same  time  with  the  motion. 

[357]  CuRBE  V.  BowTER.   July  31, 1818. 

The  christian  name  of  one  of  the  Defeiuiants  having  been  mistaken  in  the  title  to 
interrogatories  and  depositions,  an  order  was  made  for  correcting  that  error,  and 
reswearing  the  witnesses. 

William  GUes,  a  Defendant  in  this  cause,  havinjo;  been  erroneously  named 
Edward  Giles  in  the  title  of  the  interrogatories  exhibited  for  the  examination  of 
witnesses  on  behalf  of  the  Defendant  Edward  Bowyer,  the  Vice-ChanceUor,  on  the 
13th  of  July  1818,  ordered  that  the  Defendant  Bowyer  might  be  at  liberty  to  alter 
the  christian  name  of  the  Defendant  Giles,  in  the  title  of  the  interrogatories,  from 
Edward  to  William.    Reg.  Lib,  A.  1817,  fol.  1392. 

It  afterwards  appearing  that  the  error  extended  to  the  title  of  the  depositions 
which  had  been  taken  under  [368]  ^  commission  then  in  execution  for  the  examination 
of  witnesses,  a  motion  was  made  on  behalf  of  the  Defendant  Bowyer,  that  he  might 
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be  permitted  to  alter  the  cbristiaa  name  of  the  Defendant  Giles  in  the  titles  of  the 
different  sets  of  original  and  cross  interrogatories  exhibited  for  the  examinatuD 
of  witnesses  on  the  part  of  the  Defendant  Bovnfer,  and  also  in  the  title  or  titles  of 

the  depositions,  if  any,  taken  thereon. 
Mr.  Masc(Ul  for  the  motion. 

Mr.  Agar,  asainst  the  motion,  objected,  that  after  the  alteration,  periury  eould 
not  be  assigned  on  the  depositions ;  and  oit«d  White  v.  Taylor  (2  Yen..  435 ;  1 
Eq.  Ca.  Ah.  30,  pi.  7). 

The  Lord  ChaneeUor  [Eldon].  The  witnesses  must  be  all  re-sworn  after  the 
title  of  the  interrogatories  has  been  rectified,  and  the  Defendant  Botoyer  must  psj 
all  the  costs.  It  is  a  point  of  nicety ;  but  I  will  go  the  utmost  length,  consisteiit 
with  the  safety  of  the  proceedings,  to  relieve  a  mere  mistake. 

The  following  order  was  made :  "  His  Lordship  doth  order  that  the  commissioners 
named  in  the  commission  for  the  examination  of  witnesses  issued  in  this  caiue, 
be  at  liberty  to  alter  the  christian  name  fA  the  said  Defendant  GUes  from  Edwari 
to  VtUliam,  in  the  titles  of  the  several  seto  of  original  and  cross  interrogatoiies 
exhibited  under  the  said  commission ;  and  also  that  the  examiner  be  at  liberty 
to  make  the  same  alteration  in  the  title  or  titles  to  the  interrogatories  filed  in  tliH 
cause  in  his  office,  in  which  the  said  D^endant  is  named  Edward  Giles ;  and  it  ii 
ordered  that  the  said  commis-[369]-BionerB,  and  the  said  examiner  respectively,  be  dio 
at  liberty,  in  the  depositions  already  taken  upon  such  respective  interrogatories,  t« 
alter  the  name  of  Edward  Giles  to  that  of  "William  Giles,  and  afterwards  to  r&^weai 
such  of  the  respective  witnesses  who  have  been  examined  on  the  present  interro^ 
tories,  as  are  willing  to  be  re-sworn  to  the  truth  of  the  depositions  so  altered ;  and 
it  is  ordered  that  the  said  commissioners  and  examiner  do  certify  to  this  couit, 
which  of  the  several  witnesses  have  been  so  re-sworn  to  the  truth  of  the  respective 
depositions  so  altered  ;  and  it  is  ordered,  that  the  said  Defendant  Edtoard  BoKyer 
do,  previous  to  such  alteration  being  made  as  aforeaaid,  pay  unto  the  said  Plaintif 
the  costs  and  reasonable  charges  which  have  been  incurred  by  him  with  respect 
to  the  examination  of  witnesses  on  the  said  interrogatories,  and  also  tha  ennnMS  of 
making  such  alteration  aa  aforesaid,  together  with  the  coets  of  this  application ; 
such  costs  and  charges  to  be  taxed,  &c. ;  and  it  is  ordered,  that  the  order  obtained 
in  this  cause,  dated  the  13th  day  of  Ju£y  instant,  be  discharged."  Beg.  Lib.  A.  1817. 
fol.  1608. 

Harooubt  v.  Ramsboxtom.  Aug.  12, 1818. 

[For  subsequent  proceedings  (1820)  see  1  Jac.  &  W.  505.] 

An  order  obtained,  after  exceptions  to  the  answer  allowed,  for  entering  nunc  pro  tuiic. 
an  order  to  dissolve  an  injunction  absolutely  for  want  of  cause  shewn  to  the 
contrary,  is  not  irregular  ;  nor  is  the  Plaintiff  entitled  to  continue  or  revive  the 
injunction. 

On  the  13th  of  May  1817,  the  Plaintiff  obtained  the  common  injunction  for 
want  of  anfawer.   Beg.  Lib.  A.  1816,  fol.  966. 

On  the  5th  of  August  1817,  the  following  order  was  made  for  dissolving  the 
injunction  :  "  Whereas  by  an  order  dated  the  19th  day  of  July  1718.  it  was  ordered 
[360]  that  the  injunction  granted  in  this  cause,  until  answer  and  other  order  to  the 
contrary,  should  be  dissolved,  unless  the  plaintiff,  his  clerk  in  court  having  notice 
thereof,  should  on  the  28th  day  of  July  1817,  shew  unto  the  Court  good  cause  to 
the  contrary,  which  time  for  shewing  cause  stood  enlarged  to  this  day ;  now  upon 
motion  this  day  made  unto  this  Court,  by  Sir  Samuel  BomUly  and  Mr.  Boupd  (A 
counsel  for  the  Defendant,  it  was  alleg&d  that  due  notice  had  been  given  of  the  said 
order,  as  by  affidavit  appears,  and  no  cause  having  been  shewn  to  the  contrary  thereof, 
during  the  sitting  of  the  Court,  it  is,  at  the  rising  thereof,  ordered  that  the  injunction 
do  stand  absolutely  dissolved."  Reg.  Lib.  A.  1817,  fol.  2127. 

On  the  24th  oi  Noeember  1817,  it  was  ordered,  that  the  Defendant's  cksk  in 
Court  do  accept  the  exceptions  to  the  snfficiency  of  the  Defendant's  answer,  as  the 
same  had  come  in  in  time.    Beg.  Lib.  A.  1817,  fol.  31. 

On  the  20th  of  December  1817,  the  usual  reference  of  the  answer  and  exceptions 
was  made  to  the  Master,  to  certify  whether  the  answer  was  .sufficient.  Beg.  Ub.  A. 
1817.  fol.  320. 
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On  the  22d  of  July  1818,  on  the  motion  of  Mr,  Houpel,  of  counBel  for  the  Defend- 
ants, it  waa  ordered,  that  the  order  made  in  this  cause,  on  the  8th  day  of  August  1817» 
which  has  been  drawn  up,  but  omitted  to  be  entered  within  the  time  limited  by 
the  rules  of  this  Oourt,  he  entered  nunc  pro  tunc,  and  thereof  notice  is  to  be  given 
forthwith.   B^.  Lib.  A.  1817,  fol.  1639. 

After  the  5Ui  of  August  1817,  fifty-six  exceptions  weie  taken  to  the  answer  of 
the  Defendants ;  on  the  SOth  of  June  1818,  the  Master  certified  that  he  had  allowed 
[361]  thirty  of  the  exceptions;  and  on  the  11th  of  July,  an  order  was  obtained 
for  leave  to  amend  the  bill,  and  that  the  Defendants  might  answer  the  amendments 
and  the  exceptions  at  the  same  time. 

Aug.  12.  A  motion  was  now  made,  on  behalf  of  the  Plaintiff,  to  discharge  the 
order  of  the  22d  of  July  1818,  and  to  continue  or  revive  the  injunction. 

Mr.  Bell,  Mr.  Montagu,  and  Mr.  PkUlimore  in  support  of  the  motion.  Exceptions 
to  the  answer  having  been  filed  and  allowed,  if  the  order  dissolving  the  injunction 
were  now  entered,  it  would  contain  a  faUe  allegation ;  namely,  that  no  cause  is 
shewn  agunst  dissolving  the  injunction,  while  exceptions  to  the  answer  are  pending. 
The  Plahitiff  may  shew  exceptions  for  cause  after  failing  on  the  merits,  as  he  may 
shew  cause  on  the  merits  uter  exceptions  over-ruled.  Gilb.  For.  Bom.  97.  An 
order  not  entered  and  served  is  a  nullitj. 

Sir  Samuel  Romilly  against  the  motion.  At  the  time  appointed  for  shewing 
cause  against  dissolving  the  injunction,  cause  was  shewn,  but  not  sufficient,  and 
insufficient  cause  being  considered  as  no  cause,  the  order  according  to  the  usual 
form  contains  a  recital  to  that  efiect.  By  the  established  practice,  the  Plaintiff 
is  put  to  his  election  to  shew  exceptions  or  merits  against  dissolving  the  injunc- 
tion ;  and  failing  on  the  merits,  he  cannot  afterwards  shew  exceptions.  In  this 
instance,  the  time  for  shewing  cause  is  enlarged,  which  amounts  to  a  waiver  of 
shewing  exceptions.  The  mere  omission  to  enter  the  order  when  it  was  made,  is 
no  ground  for  discharging  it ;  after  the  time  within  which  the  r^^rar  enters  an 
order  without  the  direction  of  [362]  the  Court  is  elai«ed,  an  order  may  be  obtained 
for  that  purpose  by  motion  of  course,  and  is  clearly  not  irregular. 

The  Lord  Chancellor  [Eldon].  This  is  a  case  of  great  consequence  to  the  practice 
of  the  Court. 

An  answer  having  been  filed,  the  Defendant  moves  to  dissolve  the  injunction 
which  had  been  obtamed  for  want  of  answer,  on  the  allegation  that  he  has  put  in 
a  Bufiicient  answer  :  when  the  time  comes  for  shewing  cause  against  dissolving 
the  injunction,  it  is  for  the  Plaintiff  to  decide  whether  he  will  give  credit  to  that 
allegation.  If  not,  he  must  shew  exceptions  for  cause  ;  and  he  has  no  other  course, 
except  an  undertaking  to  shew  cause  on  the  merits  at  the  next  seal.  If  he  makes 
that  undertaking,  I  apprehend  that  be  has  no  ri^ht  afterwards  to  shew  exceptions 
for  cause  ;  (1)  and,  if  he  fails  on  the  merits,  the  injunction  is  dissolved. 

[363]  I  will  not  say,  that  where  a  plaintiff  has  failed  on  merits,  there  may  not, 
on  the  answer  to  exceptions,  afterwards  appear  a  case  in  which  he  may  be  entitled 
to  m  injunction  on  the  merits ;  but  then  he  must  come  to  revive  the  injunction, 
shewing  that  the  answer  to  the  exceptions  has  established  a  case,  which,  if  he  had 
had  it  before,  would  have  entitled  him  to  an  injunction. 

[364]  I  will,  therefore,  not  undertake  to  pronounce  an  opinion  that  the  answer 
to  exceptions  may  not  supply  a  case  of  merits  ;  but  the  Court  is  extremely  anxious 
to  oblige  the  Plaintiff  to  rest  at  once  on  exceptions  or  merits  ;  if  he  were  permitted 
to  vacillate,  such  hardship  would  ensue,  as  this  Court  cannot  allow. 

Unless  I  mention  the  case  again  the  injunction  may  be  considered  as  dissolved. 

Aug.  14.  The  Lord  Chancellor  intimated  that  he  retained  the  opinion  which 
he  had  expressed,  and  that  the  order  pronounced  on  the  29th  of  July  might  be 
given  out. 

(1)  .  Pinheiro  v.  Porter. 

The  First  Seal  after  Michaelmas,  12  Geo.  2,  1738.— After  enlar^ment  of  the  time 
for  shewing  cause  against  dissolving  an  injunction,  the  Plaintiff  cannot  shew 
exceptions  for  cause. 

It  was  moved  in  this  case  to  enlarge  the  day  for  shewing  cause  why  the  Injunction 
Bhould  not  be  dissolved  upon  the  coming  in  of  the  Defendant's  answer ;  to  which 
Lord  Hardwicke  (Chuicellor)  said,  "  You  must  then  take  the  answer  as  it  is,  and  you 
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cannot  oome  after  and  shew  exceptions  for  cause "  ;  upon  which  the  Plaintiffs 
counsel  urced,  that  the  Defendants  were  in  contempt  for  not  answering  in  time,  uid 
had  not  olefured  their  contempt  by  paying  the  costs,  and  therefore  produced  the 
attachment,  and  moved  upon  that ;  but  it  was  held  that  the  Defendants  mi^t 
clear  their  contempt  in  court,  by  paying  the  costs  there,  which  the^  offering  to  do  b; 
their  soticitor,  this  was  overruled.  It  was  then  said  for  the  Plaintiffs,  that  tiiey  had 
the  whole  day  to  shew  cause,  and  they  would  prepare  exceptions,  which  it  wai 
agreed  they  might  do,  but  they  agreeing  afterwards  to  take  the  answer  as  it  ii, 
the  day  for  shewing  cause  was  enurged  to  the  third  seal. — Mr.  Coxe*$  MSS.  Ttli 
Nov.  1738,  common  injunction  for  want  of  answer. — Reg.  Lib.  B.  1738.  foL  56. 
The  register  has  been  examined  without  success  for  a  subsequent  entiy  in  thtE 
cause. 

Peyto  «.  Hudson.    12(^1  March,  27  Geo.  2. 

2  Madd.  3S6,  n.— Where  exceptions  are  shewn  for  cause  against  dissolving  an 
injunction,  and  the  answer  is  reported  sufficient,  the  injunction  cannot  be  revived, 
on  the  merits  disclosed  in  that  answer. 

The  bill  in  this  case  was  for  an  injunction,  &c.,  and  the  Defendant  not  having 
answered  in  time,  the  common  injunction  went  upon  an  attachment,  and  the 
answer  being  come  in,  the  usual  order  was  made  to  dissolve  the  injunction,  unless 
cause,  and  thereupon  the  Plaintiff  having  taken  exceptions  to  the  answer,  the 
exception^  were  shewn  as  cause  against  dissolving  the  injunction,  but  according 
to  the  course  of  the  court,  the  order  was  for  the  Plaintiff  to  ^procure  a  report  of  tju 
answer,  being  insufficient  in  four  days,  or  otherwise  the  injunction  to  be  dissolTed 
without  further  motion  (Reg.  Lib.  B.  1753,  fol.  179) ;  and  the  Master  being  attended 
upon  the  answer,  he  reported  it  to  be  sufficient,  and  thereupon  the  Defendant  tcxk 
out  execution  upon  his  judgment  at  law,  and  the  Plaintiff,  to  prevent  its  being  executed 
upon  his  goods,  paid  the  money  into  the  hands  of  the  sheriff,  and  moved  the  Court 
of  Chancery  at  the  next  seal  after,  upon  the  merits  of  the  case,  that  the  injunction 
might  be  revived  and  continued  to  the  hearing,  and  that  the  money  paid  into  the 
hands  of  the  sheriff  might  be  returned  to  the  Plaintiff.  But  the  Lord  Chancellor 
said,  he  never  knew  the  Court  revive  such  an  injunction  after  execution  executed ; 
and  that  as  the  Plaintiff  had  reUed  upon  the  answers  being  insufficient,  which  were 
found  otherwise,  he  was  too  late  now  to  move  upon  the  merits ;  and  therefore  refused 
to  make  any  order ;  but  said,  the  Plaintiff  might,  if  he  thought  proper,  proceed  in 
his  cause  to  get  a  decree.— Mr.  Coxe's  MSS. 


[365]  Whttehouse,  Abraham  Whitehouse,  and  Willuh  Whitehocse. 

Plaintiffs ;  Joseph  Pabtridgb,  Thomas  Price,  uid  Edward  Fsher.  Defend- 

ants.{l)   Aug.  15,  17,  1818. 

rSee  Sobey  v.  Sobey,  1873,  L.  R.  15  Eq.  203  ;  Cdverson  v.  Bloomfield,  1885, 

29  Ch.  D.  343. 

An  injunction  to  restrain  an  extent  having  been  granted  by  the  Yice-ChanctUor 
upon  terms  of  paying  the  money  in  question  into  a  banking-house  within  a  month, 
the  Lord  Chancellor,  on  the  motion  of  the  Defendant,  and  evidence  of  threats 
of  the  Plaintiff  to  leave  the  kingdom,  refused  a  writ  of  ne  exeat  regno,  but  ordered 
that  the  injunction  should  be  dissolved,  unless  the  money  was  paid  within  thne 
days ;  and  intimated  a  doubt  of  the  jurisdiction  of  the  Court  to  enjoin  against 
an  extent. 

On  the  2d  of  July  1818,  an  application  for  an  injunction  was  made  to  the  Vtc^ 
Chancellor,  supported  by  an  affidavit  of  the  plaintiff,  William  Whitehouse,  in  sab- 
stuice  as  follows. 

[366]  In  1811,  the  Plaintiffs,  who  carried  on  the  business  of  nail  and  inin- 
mongers  at  West  Bromtoich,  in  the  county  of  Stafford,  in  co-partnership,  obtained 
from  the  com-[367]-iiiiBsioner8  appointed  bj  statute  51  G.  3,  c.  15,  a  loan  of  ex- 
chequer bills  to  the  amount  of  £5000,  of  which  sum  they,  in  pursuance  of  a  prerioos 
agreement,  ad-[368]-Tanced  £1400  to  the  Defendant,  Partridge,  and  conformablv 
to  the  provisions  of  the  act,  the  Plfuntiffs  executed  their  joint  and  several  bond 
to  his  majesty,  [368]  l^is  heirs,  and  successors,  in  the  sum  of  £10,000,  oonditioited 
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for  the  payment  of  £6000  by  inBtalmenta,  and  Partridge,  together  with  J.  Round, 
W.  H.  Easlurell,  and  J.  Hatcfdy,  as  the  suietieB  of  the  PlaintifEs,  in  like  manner 
became  jointly  and  severally  bound  to  hiB  majesty,  bis  heirs,  and  successors,  as 
sureties  for  the  Plaintifis.  for  the  due  payment  of  the  loan  of  £6000;  Partridge 
becoming  bound  in  the  penal  sum  of  £4000  as  surety  for  £2000,  and  the  other 
parties  respectively,  in  the  sum  of  £2000,  as  sureties  for  the  three  several  sums 
of  £1000  each. 

The  Plaintiffs  paid  the  first  two  instalments  on  the  bond,  amounting  to  £2500 
with  interest  to  the  12th  of  July  1812,  and  under  the  statute  52  G.  3,  c.  137,  the 
time  for  the  repayment  of  the  remaining  instalments  [370]  with  the  consent 
of  the  sureties,  enlarged,  one-third,  amounting  to  £833,  65.  8a.,  being  made  payable  on 
the  let  of  February,  and  the  other  two-thirds  respectively,  on  the  Ist  of  April  and 
thelstof  Auj^t  1813;  and  on  the  29th  of  J^uJy  1812,  the  Plaintifis  and  their  sureties 
entered  into  braids  for  the  payment  of  the  last  mentioned  several  sums  and 
interest. 

On  the  4th  of  Febnartf  1813,  a  commission  of  bankruptcy  was  issued  against 
the  Plaintiffs,  under  w^ch  they  were  declared  bankrupts,  and  the  Defendants, 
Price  and  Fisher,  were  chosen  assignees ;  and  in  Oetcber  1816,  the  Plaintiffs  obtained 
their  certificate. 

At  the  time  of  the  bankruptcy  the  whole  of  the  last  mentioned  instalments 
was  due,  and  Partridge  had  not  paid  to  the  Plaintifis  the  sum  of  £1400,  his  pro- 
portion of  the  loan,  but  was  then  indebted  to  them  in  the  sum  of  £1344,  8;.  2d., 
on  account  thereof,  and  under  the  provision  in  the  first  act  (51  Geo.  3,  c.  15,  s.  48), 
entitling  the  commissioners  in  the  event  of  any  person  who  should  have  given 
bond  in  respect  of  an  advance  of  exchequer  bills  becoming  bankrupt,  to  payment 
in  preference  to  every  other  creditor,  uie  commissioners  by  Wm.  Udden,  their 
secretary,  obtained  on  the  23d  of  March  1813,  an  order  from  the  Lord  Chancellor, 
that  the  assignees  should,  out  of  the  estate  of  the  plaintiffs,  in  preference  to  the 
other  creditors,  pay  to  the  casluer  of  the  bank  of  Er^land  the  sum  of  £2600  re- 
maining due  on  the  said  bond  with  interest.  Under  that  order  £1108,  \\s.  lOrf., 
being  all  the  assets  in  the  hands  of  the  assignees,  were  paid  by  them  in  part  of  the 
£2500;  £1000  were  paid  by  Round,  and  £621,  17s.  8rf.,  being  the  balance  for 
principal  and  interest,  the  commissioners  under  a  process  of  or  in  the  nature  of 
an  extent  issued  by  them  for  that  purpose,  [3713  levied  from  the  estate  and  effects 
of  Partridge,  together  with  the  costs  of  the  levy,  and  other  costs  amounting  in  the 
whole,  with  the  sum  of  £621.  17$.  %d.  to  £749,  13«.  lOd.,  and  the  whole  of  the  debt 
due  to  the  commissioners  in  respect  of  the  said  loan  was  thus  satisfied  and  paid. 
The  Plaintiffs  insisted  that,  in  such  payments  Partridge  had  i»id  and  satisfied  only 
that  portion  of  the  loan  which  it  was  incumbent  on  him  to  pay,  or  as  in  the  nature 
of  a  principal,  and  in  exoneration  of  the  Plaintifb,  inasmuch  as  the  sum  of  £1400, 
part  of  the  said  loan,  had  been  actually  advanced  to  Partridge  immediately  after 
It  was  obtained,  and  he  was,  at  the  date  of  the  bankruptcy,  indebted  to  the  estate 
of  the  Plaintiffs  in  the  sum  of  £1344,  8s.  2rf.,  being  an  amount  considerably 
exceeding  the  sum  obtained  from  him  by  the  commissioners  under  the  levy  ;  and 
that  the  debt  from  Partridge  to  the  Plaintiffs  was  part  of  their  estate  and  effects, 
within  the  meaning  and  operation  of  the  order  obtained  by  Hdden. 

The  plaintiffs  having  obtained  their  certificate,  and  recommenced  business 
on  their  separate  accounts.  Partridge  demanded  from  them  the  repayment  of  the 
sum  of  £749,  3s.  \Qd.,  and  threatened  to  obtain  from  the  commissioners  their  warrant 
or  process  of  extent  for  the  recovery  thereof,  under  the  provision  in  the  act  (51 
Geo.  3,  c.  16,  s.  43),  giving  to  sureties  the  benefit  of  the  process  of  extent  against 
the  principal  debtor  or  obligor  for  recovering  the  sums  paid  by  them  ;  the  Plaintiffs 
insisting  that  Partridge  was  not  a  surety  within  the  meaning  of  the  act,  but  that 
on  the  contrary,  that  portion  of  the  loan  which  he  received  and  had  not  accounted 
for.  would  have  been  assets  applicable  to  the  payment  of  the  order  obtained  by 
Bdden. 

[372]  The  assignees  were  willing,  if  necessary,  that  the  monies  received'  by 
Partridge  and  remaining  in  his  hands,  should  be  applied  in  payment  of  the  order, 
and  had  given  notice  to  him,  that  in  his  account  with  them  as  their  agent,  they  were 
ready  to  allow  to  him  the  sums  paid  under  the  extent  against  the  debt  due  to  the 
Plaintiff's  estate. 
C.  XVI.— 29 
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The  affidavit  further  stated,  that  Partridge  was  on  other  accounts  indebted 
to  the  estate  of  the  Plainti&,  and  had,  since  the  bankruptcy,  received  various  suidb 
as  the  agent  of  the  assignees,  to  an  amount  exceeding  the  sum  of  £749,  3s.  IQd. ; 
that  the  Plaintiffs  were  eatabHshed  in  business,  and  rising  in  credit,  and  any  pro- 
ceedings under  the  suit  or  process  of  extent,  or  in  the  nature  of  that  procesB  m 
the  part  of  Partridge,  would  produce  their  immediate  and  irreparable  ruin. 

Mr.  Rose  in  support  of  the  motion.  The  Vice-Chancellor  made  the  following 
order :  "  It  was  therefore  prayed  that  the  said  Defendant,  J.  Partridge,  might 
be  restrained  by  injunction  from  applying  for,  or  obtaining,  any  extent,  or  writ, 
warrant,  or  process  of,  or  in  the  nature  of,  an  eittent,  in  respect  of  his  said  alleged 
debt  or  demand  against  the  aaid  Plaintiffs,  and  from  enforcing  or  executing  anr 
extent,  or  any  writ,  warrant,  or  process  of,  or  in  the  nature  of,  an  extent,  or  other 
legal  proceedings  against  the  said  Plaintiffs,  or  from  in  any  manner  molesting 
them,  either  as  to  their  persons  or  property  in  respect  of  his  said  alleged  demand: 
which,  upon  hearing  the  said  affidavit,  and  the  six  clerks'  certificate,  is  ordered 
accordingly,  until  answer  or  further  order."    Reg.  Lib.  B.  1817,  fol.  1217. 

On  the  7th  of  August  1818,  a  motion  was  made  before  the  Vice-€kanceUor,  lo 
dissolve  the  injunction.  The  [373]  motion  was  supported  by  an  affidavit  of  the 
Defendant  Partridge,  stating,  that  he  executed  the  bonds  at  the  request,  and  solely 
forthe  accommodation  of  the  Pliunti&  ;  that  in  January  1813,  £749,  l^s.  lOd.  being 
due  to  the  commissioners,  an  extent  was  issued  against  Partridge,  under  which 
£1166,  I2s.  4^.  were  levied  by  the  sheriff  from  his  goods ;  and  £120,  I9s.  being 
paid  by  the  sheriff  for  rent  and  taxes  due  from  Partridge,  the  remaining  £1035. 
ISs.  4^d.  were  retained  by  him  ;  and  after  deducting  his  costs  and  charges  attend- 
ing the  execution  of  the  writ,  he  paid  £749,  13s.  lOd.  to  the  account  of  the  com- 
missioners ;  and  Partridge  denied,  that  it  was  ever  agreed  that  he  should  hare, 
or  that  he  ever  in  effect  had,  one-fourth,  or  any  part  of  the  loan. 

The  Vice-Chancellor  refused  to  dissolve  the  injunction  until  Partridge  had 
answered  the  bill,  but  ordered  that  the  plaintiffs  should  be  at  liberty  to  pay  th« 
sum  of  £621,  lis.  8d.  into  the  banking-house  of  Messrs.  Childs  and  Co..  in  the 
joint  names  of  /.  B.  and  J.  A.,  solicitors  for  the  Plaintiffs,  and  the  Defendmt 
Partridge  ;  and  thereupon  it  was  ordered  that  the  injunction  should  be  continued 
until  hearing  or  farther  order ;  and  in  case  the  £621,  lis.  Sd.  should  not  be  paid 
in,  within  a  month,  that  the  injunction  should  be  dissolved ;  and  in  case  it  should 
be  paid  in,  the  Defendant  Partridge,  on  putting  in  his  answer,  should  be  at  liberty 
to  apply  to  dissolve  the  injunction. 

Aug.  15.  The  Vice-Chancellor's  Court  being  closed  for  the  vacation,  a  motion 
was  now  made  before  the  Lord  Chancellor,  on  behalf  of  the  Defendant  Partridge, 
for  a  writ  of  ne  exeat  regno  against  the  Plaintiff  William  Whitehouse,  or  that  the 
order  of  the  2d  of  July  might  be  discharged,  and  the  injunction  dissolved. 

[374]  In  support  of  the  motion,  was  read  an  affidavit  of  the  Defendant  Partridge. 
stating,  that  the  sum  of  £621,  17s.  Sd.  had  not  yet  been  paid  in,  and  that  WUliam 
Whitehouse,  whom  the  affidavit  represented  as  the  only  one  of  the  Plaintiffs  of 
ability  to  pay  that  sum,  or  any  part  of  it,  had  formed  a  fraudulent  scheme  for  evadine 
the  payment,  and  intended  to  dispose  of  his  projwrty  and  quit  the  kingdom ;  ana 
some  dedarationa  and  acts  indicating  that  intention  were  specified. 

Sir  Samuel  BomUly  and  Mr.  Phiuimore  for  the  motion.  The  injunction  baring 
restrained  the  Defendant's  proceedings  at  law,  the  solvent  Plfuntiff  mteaSa  to  take 
advantage  of  that  delay  to  go  abroad  with  the  money  of  the  Defendant  in  his  hands. 
The  facts  detailed  in  the  affidavit  evince  that  intention.  A  Defendant  in  such 
circumstances,  may  obtain  a  writ  of  ne  exeat  regno  without  filing  a  bill.  The  Plaintifb 
are  not  entitled  to  the  injunction.  An  extent  is  certainly  a  summary  proceeding, 
but  it  is  not  the  praotice  of  the  Court  of  Chancery  to  grant  an  injunctkm  in  everj 
ease  of  extent. 

The  Lord  Chancellor  [Eldon].  The  Defendant  represents  himself  to  have  paid 
£700  as  surety  for  the  amount  of  exchequer  bills  advanced  to  the  plaintiffs,  and 
to  be  therefore  entitled  to  the  crown  process  for  compelling  re^yment ;  and  the 
bill  seeks  to  restrain  those  proceedings.  Assuming  that  an  injunction  might  be 
granted,  still,  according  to  the  rules  and  practice  of  the  Court,  its  interpositioD 
must  be  governed  by  the  circumstances  of  the  case.  The  Vice-Chanallor  thinking 
that  the  money  ought  to  be  paid  into  court,  allowed  for  that  purpose  a  moitdi. 
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which,  if  there  is  no  apprehension  of  the  party  going  abroad,  is  a  reasonable  time  ; 
but  if  there  is  an  affidavit  of  declarations  and  [376]  threats  that  he  will  go  abroad, 
I  should  pay  no  regard  to  an  affidavit  denying  that  intention.  Evidence  of  a  threat 
is  that  on  which  the  Court  acta,  notwithstanding  denial  (Amsinck  v.  Barklay,  8 
Ves.  594 ;  Jones  v.  Alephsin,  16  Ves.  470) ;  and  reasonably ;  because  one  who 
designs  to  leave  th.e  kingdom  for  the  purpose  of  defrauding  his  creditors,  will  not 
scruple  to  deny  that  design. 

If  the  Court,  having  granted  time  for  payment  of  money,  is  satisfied  before 
the  time  arrives  that  the  party  is  going  abroad  to  prevent  pa3nnent  of  the  money, 
it  will  undoubtedly  interpose  ;  whether  by  issuing  a  writ  of  ne  exeat  regno,  or  by 
dissolving  the  injunction,  unless  immediate  payment  is  "made,  may  be  a  question. 

An  objection  to  the  motion  for  dissolving  the  injunction  is,  that  it  aaks  a  re- 
versal of  the  Vice-Cftancellor's  order ;  and  an  objection  to  the  application  for  a 
writ  of  ne  exeat  regno  is,  that  the  sum  of  money  which  it  seeks  to  secure,  though 
due,  is  not  yet  payable  ;  but  if  between  the  date  of  an  order  for  an  injunction,  and 
payment  of  money  into  court  at  a  future  time,  and  the  arrival  of  that  time,  there 
IB  a  substantial  threat  that  the  party  who  ought  to  pay  will  go  abroad,  the  practice 
of  the  Court  is  to  order  him  to  pay  the  money  instanter,  or  to  ^ssolve  the  injunction. 

In  this  case  thera  certainly  should  be  no  injunction  without  securing  the  money. 

Let  notice  of  motion  be  given. 

Aug.  17.    Notice  having  been  given,  the  motion  was  now  renewed. 

Mr.  Phillimore  for  the  motion. 

[376]  Mr.  Wetherel  and  Mr.  Rose,  against  the  motion,  cited  Etches  t.  Lcmce 
(7  Ves.  417),  and  Jones  v.  Alephsin  (16  Ves.  470). 

The  Lord  Chancellor  [Eldon].  The  question  is,  whether,  an  order  having  been 
made  for  an  injunction  and  payment  of  money  into  Court  within  a  month,  there 
is  reason  to  believe  that  the  party  intends  to  take  advantage  of  that  order  for  the 
purpose  of  defeating  it  1 

I  recollect  no  instance  of  injunction  against  an  extent ;  but  without  entering 
into  that  general  question,  I  should  have  felt  a  great  difficulty  in  issuing  this  in- 
junction, unless  the  money  had  been  secured.  The  crown  has  the  process  of  extent 
against  all  debtors,  and  happens  not  to  be  bound  by  that  equity  which  binds  every 
other  creditor  to  make  use  of  his  securities  for  those  who  are  secondarily  liable 
to  pay,  against  those  who  are  liable  primarily.(2) 

The  present  case  discovers  the  inconvenience  which  must  ensue  if  one  depart- 
ment of  the  Court  before  which  motions  are  heard  rises,  while  the  other  contmues 
to  ait.    I  cannot  re-hear  the  case. 

I  must  take  this  to  be  a  decision  of  the  V  ice-Chancellor,  that  an  injunction 
may  be  issued  against  an  extent,  and  that  it  was  fit  that  the  money  should  in  this 
instance  be  brought  into  court ;  it  must  be  understood,  [377]  therefore,  that  in  his 
opinion  there  was  at  least  so  much  doubt  on  the  question  of  principal  and  surety 
that  the  money  ought  to  be  secured,  and  that  the  undertaking  of  the  assignees 
to  allow  a  set-ofi  if  any  thing  should  be  eventually  found  due,  was  not  sufficient 
to  dispense  with  that  security.  An  order  is  therefore  made  for  payment  of  the 
money ;  and  the  single  question  now  is,  whether  I  shall  interfere,  when  the  party 
at  whose  instance  the  order  was  made  is  so  dealing  with  it  as  to  defeat  it  ? 

I  have  no  hesitation  in  saying  that  if  I  had  granted  this  injunction,  I  should 
have  ordered  payment  of  the  money  into  court.  I  apprehend  that  it  was  part 
of  the  system  under  which  these  loans  were  obtained,  that  persons  becoming  sureties, 
if  the  crown  did  not  choose  to  employ  the  prompt  remedies  provided  by  the  acts 
of  parliament,  should  themselves  be  entitled  to  resort  to  them. 

When  the  application  was  made  for  a  writ  of  ne  exeat  regno,  I  was  much  struck 
by  the  difficulties  which  presented  themselves.  The  writ  can  be  issued  only  on  an 
equitable  debt,  with  the  single  exception,  I  think,  of  a  balance  of  account,  on  which 
an  action  may  be  maintained  {Note  :  And  of  arrears  of  alimony  decreed,  Dawson 
V,  Dawson,  7  Ves.  173,  and  many  other  cases) ;  and  it  can  be  issued  only  on  an 
equitable  debt  then  due  and  payable.  I  recollect  a  scandalous  instance  of  advantage 
taken  of  that  rule ;  a  creditor  having  given  time  to  his  debtor  from  the  1st  of 
January  to  the  1st  of  July,  in  the  last  week  in  June  the  debtor  thought  proper 
to  attempt  to  leave  the  kingdom  ;  and  on  great  consideration  this  court  decided 
that  it  could  not  grant  the  writ.   (See  6  Ves.  284 ;  7  Ves.  174 ;  14  Ves.  2C1.)  If. 
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therefore,  the  Vice-Chancellor  [378]  has  thought  proper  to  render  the  debt  do 
longer  demandable  at  law  until  there  should  be  disoDedience  to  his  order,  and  that 
order  renders  it  not  demandable  in  equity  before  the  end  of  a  month,  there  would 
be  great  difficulty  in  extending  this  high  prerogative  writ,  which  has  been  alreidr 
extended  far  enough,  to  embrace  this  case. 

I  shall,  therefore,  consider  the  application  as  made  not  for  a  writ  of  ne  emai 
r0gno,  but  for  &n  order  that  the  money  which  was  to  have  been  paid  within  a  mraith, 
may  be  secured  b^  earlier  payment,  or  that  the  injunction  may  be  dissolTed.  On 
the  present  occasion  I  must  take  the  order  of  the  vice-Chancellar  to  be  right,  fw 
I  am  not  now  called  on  to  re-hear  it. 

It  is  obvious  that  there  is  a  degree  of  inconvenience  very  unintentionally  into- 
duced  by  the  circumstance  of  both  courts  not  continuing  their  sittings.  The 
business  of  these  departments  of  the  court  cannot  be  carried  on,  unless  an  oppor- 
tunity is  afforded  to  the  suitors  of  conveniently  stating  to  each  the  difficulties  tlut 
occur  in  the  execution  of  its  orders  ;  and  there  ought  therefore  to  be  some  reasonabk 
interval  between  the  last  day  of  the  sittings,  and  the  departure  of  the  person  hold- 
ing them.  I  cannot  attempt  to  set  right  the  order  of  the  Vice-Chancellor,  bui 
must  consider  it  to  be  correct ;  recollecting,  however,  that  it  is  an  order  which 
assumes  that  this  court  may  grant  an  injunction  against  an  individual  whom  the 
leg^lature  has  authorised  to  sue  out  an  extent,  by  giving  to  him  that  remedi^ 
which  the  crown  itself  would  have  had,  and,  in  the  first  instance,  would  have  taken, 
against  persons  who  as  among  themselves  should  be  considered  as  primarily  liable : 
and  so  far  I  may  venture  to  say  it  is  a  very  delicate  question  whether  an  injunction 
should  be  issued.  Assuming  the  [379]  propriety  of  the  V  ice-Chancellor^ s  order  for 
an  injunction  and  payment  of  the  money  into  court  at  the  time  specified,  the  questi<m 
is,  whether  the  subsequent  affidavit  satisfies  me  that  the  Plaintiffs  should  not  nov 
be  allowed  for  that  payment  a  time  so  long  as  that  granted,  and,  as  I  must  take 
it,  properly  granted,  in  the  first  instance  1 

The  Court  ought  to  feel  no  inclination  to  extend  the  application  of  the  high 
prerogative  writ  of  ne  exeat  regno ;  I  think  that  it  has  been  granted  on  grounds 
which  ought  not  to  be  enlarged  by  subsequent  decisions.  If  men  will  not  take 
from  their  debtors  security  enabling  them  to  proceed  at  law,  they  must  abide  bv 
the  consequences. 

I  am  clearly  of  opinion  that  the  present  circumstances  of  this  case  require 
more  prompt  payment.  Let  the  injunction  be  dissolved,  unless  the  money  is  paid 
into  the  banking-house  on  the  20th  of  this  month ;  and  if  not  being  then  paid, 
it  is  afterwards  raised  by  virtue  of  the  extent,  I  think  that  it  becomes  me  to  show 
so  much  respect  for  the  order  of  the  V ice-Chancellor  aa  to  direct  that  it  shall  in 
that  case  also  be  secured. 

"  His  Lordship  doth  order  that  the  Plaintiffs,  on  or  before  the  20th  day  of  Avgnst 
instant,  pay  the  sum  of  £621,  l?^.  8(2.,  into  the  banking-house  of  Messrs.  Child$ 
and  Co.,  Temple  Bar,  London,  to  the  joint  account  of  J.  B.  and  /.  A.,  &e. ;  and 
in  default  of  the  plaintiffs  paying  the  said  sum  of  £621,  17«.  Bd.  into  the  said  bank- 
ing-house as  aforesaid  by  the  time  aforesaid,  it  is  ordered  that  the  injunction  granted 
in  this  cause  to  restrain  the  Defendant  J.  Partridge  from  applying  for  or  obtainmg 
any  extent,  &c.,  be  dissolved  without  farther  motion  ;  and  the  Defendant  J.  Part- 
ridge is  in  that  case  to  be  at  [380]  liberty  to  proceed  under  the  extent  fox  the  said 
sum  of  £621,  17*.  8d.,  or  for  so  much  thereof  as  shall  not  have  previously  been  so 
paid  into  the  said  banking-house  ;  and  it  is  ordered  that  the  Defendant  /.  Fariridge 
forthwith  pay  what  he  shall  recover  under  such  extent  into  the  said  bankink-bouw, 
to  the  said  joint  aecoimt  of  J.  B.  and  J.  A."  Beg.  Lib.  B.  1817,  fol.  1620. 

(1)  Mackintosh  v.  Ogilvie.    lOth  March  1747. 

Dick.  119  ;  4  7*.  R.  193,  n. — A  creditor  of  a  bankrupt  residing  in  England,  having, 
upon  sentences  obtained  since  the  bankruptcy,  proceeded  by  process  from  the 
courts  in  Scotland  to  recover  sums  due  to  the  bankrupt's  estate  there,  to  an 
amount  much  beyond  his  own  debt,  was,  upon  evidence  of  his  intention  j»  qu^ 
the  kingdom,  restrained  by  writ  of  ne  exeat  regno.  i 

This  was  a  motion  to  discharge  a  writ  of  ne  exeat  regno.  The  PlaintMfis  we 
assignees  of  a  bankrupt,  the  Defeodant  a  creditor,  who,  before  bankruptcy,  Iwd  made 
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arrestments  in  Scotland  on  debts  due  to  the  bankrupt  from  persons  there,  and 
on  affidavit  of  his  getting  the  money  into  his  hands,  the  writ  was  ordered.  He  now 
moved  to  diBcharge  the  order,  upon  a  supposition  that  he  had  a  right  to  proceed 
hy  arrestment. 

The  Lord  Chancellor  [Hardwicke].  The  Defendant  had  not  obtained  sentence 
before  the  bankruptcy ;  it  is  then  like  a  subsequent  foreign  attachment  by  the 
custom  of  London.  Would  this  Court  suffer  a  creditor  to  obtain  priority  by 
such  an  attachment  only,  If  no  sentence  was  pronounced  before  the  bankruptcy  1 
Certainly  not.  The  true  way  is  for  the  Defendant  to  give  security,  if  the  tkiurt 
of  Session  will  not  regard  the  right  of  the  assignees.  I  cannot  grant  an  injunction 
or  prohibition  to  the  Court  of  Session,  but  I  will  certainly  restrain  the  party.  I 
will  not  permit  a  creditor  here  to  gain  such  a  pnority,  to  pass  by  the  commission  of 
bankruptcy,  go  into  Scothmd  or  HoUtmdy  where  arrestments  are  sufEered,  and 
arrest  debts  there,  &c.,  to  obtain  a  preference,  and  evade  the  laws  of  bankruptcy 
here.  That  is  the  nature  of  the  present  case.  The  Defendant  endeavours  to  procure 
an  entire  satisfaction  by  another  law  over  effects  there.  If  I  discharged  the  writ, 
he  might  go  out  of  the  kingdom,  and  evade  all  account  here.  If  the  Defendant 
were  not  going  abroad  I  would  do  nothing  ;  but  as  he  is,  I  shall  not  discharge  this 
writ  without  security  to  abide  the  event  of  the  cause. — MS. 

The  facts  of  the  case  on  which  the  writ  was  issued,  appear  from  the  entry  of 
the  order  for  that  purpose  in  the  Register,  24th  February  1747.  "  Upon  considera- 
tion this  day  had  by  uie  right  honourable  the  liord  Hi^h  Chancellor,  &c.,  of  the 
humble  petition  of  the  Plaintiffs,  shewing  that  a  commission  of  bankrupt  issued 
against  John  Aberdeen,  late  of  London,  merchant,  bearing  date  the  29th  day  of 
September  1746,  and  he  was  thereupon  found  a  bankrupt,  and  the  Platntifis  (together 
with  one  Jeremiah  Cape,  since  deceased),  were  chosen  assignees  of  his  estate  and 
effects  ;  that  the  said  bankrupt,  before  his  bankruptcy,  having  dealt  considerably 
into  Scotland,  there  was  due  to  him  in  that  country  at  the  time  of  issuing  the  said 
commission,  upwards  of  £700,  for  the  better  recovering  and  getting  in  the  same, 
the  Plaintiffs,  together  with  the  said  J.  C,  granted  their  power  of  attorney  to  a 
merchant  in  Scotland  ;  that  on  their  agent's  applying  to  the  several  debtors  in 
that  country  for  payment  of  the  debts  due  from  them  to  the  bankrupt's  estate, 
they  severally  informed  him  that  they  would  readily  pay,  but  that  the  Defendant, 
Thomas  Ogilvie,  a  merchant,  residing  in  London,  pretending  to  be  a  large  creditor 
of  the  said  bankrupt,  had  sent  down  orders  to  his  a^nt  in  Scotland,  to  arrest  in 
the  hands  of  the  debtors  all  the  debts  due  to  the  said  J.  Aberdeen  the  bankrupt, 
in  Scotland,  which  he  had  accordingly  done,  and  that  they  could  not  pay  till  those 
arrestments  were  removed  ;  that  the  Plaintiffs  have  lately  received  information 
from  their  said  agent  in  Scotland,  that  the  said  Defendant,  T.  Ogilvie,  had  proceeded 
on  the  said  arrestments  in  the  courts  of  justice  in  that  country,  and  although  the 
Plaintiffs  by  their  agent  had  made  a  defence,  and  insisted  on  the  said  commission 
of  bankruptcy  and  assignment,  yet  the  said  Defendant,  T.  Ogilvie,  so  far  prevailed 
as  to  obtain  decreets  or  sentences  for  the  payment  to  him  of  the  money  so  arrested, 
and  some  of  them  had  abreadr  been  obUged  to  pay  their  debts  to  the  said  Defendant, 
Ogilvie's  aeent,  and  the  others  of  them  would  soon  be  obliged  to  do  the  same, 
although  there  appears  to  the  FlaintifEs  to  be  due  to  the  said  Defendant,  T.  Ogilvie, 
only  £31,  28.  9d.,  from  the  bankrupt ;  that  the  said  Defendant,  Ogilvie,  who  has 
resided  some  years  in  London,  and  traded  as  a  merchant  there,  is  now  fitting  out 
a  ship  to  go  on  a  voyage  to  Guinea  and  the  West  Indies,  and  intends  very  soon  to 
proceed  in  her  himself,  whereby  the  Plaintiffs  will  be  prevented  from  recovering 
the  monies  the  said  Defendant's  agent  has  already  received  on  the  said  arrestments 
in  Scotland,  and  the  other  monies  which  the  said  Defendant's  said  agent  will  receive 
on  that  account,  as  by  affidavit  appeared ;  that  the  said  Aberdeen's  creditors  will, 
by  such  contrivances,  be  defeated  of  a  very  great  part  of  the  said  bankrupt's  estate, 
which,  they  hope,  ought  to  go  and  be  divided  proportionably  among  the  creditors 
who  have  or  shall  come  in,  in  due  time,  and  prove  their  debts  under  the  said  com- 
mission ;  that  the  Plaintiffs  have  filed  their  bill  against  the  said  Defendant,  Tt 
Ogilvie,  as  by  the  six  clerks'  certificate  appears ;  it  is  ordered  that  a  writ  of  ne  ex&U 
regno  do  issue  against  the  said  Defendant,  T.  Ogilvie,  until  he  shall  fully  answer 
the  Plaintiff's  bill,  or  this  Court  make  further  order  to  the  contrary  ;  and  the  same 
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IB  to  be  marked  for  the  sum  of  £300,  and  to  that  end  the  said  writ  is  to  be  indoraed 
in  words  at  length,  and  not  in  figures." — Beg.  Lib.  B.  1747,  fol.  167. 

Sealy  v.  Laird.    At  the  Rolls.    lOth  January  1792. 

A  writ  of  ne  exeat  regno  was  granted  in  respect  of  a  debt  for  which  the  Plaintifi 
had  made  himself  mible,  on  the  Defendant's  account,  but  which  he  had  not  yet 

paid. 

The  Defendant  was  an  English  merchant  established  at  Malaga ;  the  Plaintifi 
acted  as  his  agent  and  correspondent  in  England  for  several  years,  and  was.  by 
agreement,  allowed  a  commission  on  all  the  orders  he  procured  to  be  sent  to  the 
Defendant  from  England.  In  the  course  of  these  dealings  between  the  Plainufi 
and  Defendant,  the  Plaintiff,  by  the  Defendant's  direction,  chartered  a  ship  for 
the  Defendant,  on  a  Toyage  from  London  to  Malaga,  and  thence  to  Bremen.  In 
the  charter-party  which  the  Plaintiff  executed,  he  was  stated  to  be  the  agent  of  the 
Defendant.  After  the  Toyage  bad  been  performed,  the  owner  of  the  ship  brought 
an  action  of  covenant  a^inst  the  Plaintiff,  upon  the  charter-party,  and  recovered 
a  verdict  for  £800,  which  was  £200  less  than  he  had  at  first  demanded,  and  the 
Plaintiff  being  uuable  immediately  to  pay  the  £800,  an  agreement  was  entered 
into  between  the  owner  of  the  ship  and  the  Plaintiff,  that  he  should  pay  the  £800 
by  instalments  of  £50  a  year,  without  interest,  and  that  the  judgment  should  stand 
as  a  security  for  payment  of  the  instalment.  The  Plaintifi  had  not  yet  paid  any 
of  the  instalments,  but  the  Defendant  coming  to  England,  and  being  about  shortly 
to  return  to  Malaga,  the  Plaintifi  filed  his  bill  for  an  account  of  all  dealings  and 
transactions  between  them,  and  prayed,  that  in  taking  the  account  he  might  be 
allowed  £791,  6s,  Sd.,  ia  respect  ox  the  said  bond  so  entered  into  by  him  ;  and  that 
the  Defendant  might  be  restrained  by  a  writ  of  ne  exeat  regno  from  going  out  of 
the  kingdom. 

Upon  an  ex  parte  petition  to  Sir  JR,  P.  Arden,  Master  of  the  Rolls,  supported 
by  an  affidavit,  stating  all  the  above  facts,  and  that  the  Defendant  was  indebted 
to  the  Plaintiff  in  £30,  upon  the  balance  of  accounts,  independently  of  what  was 
due  in  respect  of  the  bond  entered  into  by  him,  and  in  £791,  5s.  Qd.,  in  respect  of 
the  bond,  in  manner  before  mentioned ;  His  Honor,  after  much  consideration, 
made  an  order  for  a  writ  of  ne  exeat  regno,  and  directed  it  to  be  indoraed  with  the 
sum  of  £791,  6j.  Sd. 

After  his  Honor  had  made  the  order,  he  stopped  it  in  the  hands  of  the  register, 
and  after  some  days  directed  him  to  deliver  it  out. — From  Mr.  RomiUif's  notes. 
Lord  Colchester's  MSS. 

10th  Januartf  1792.  "His  Honor  doth  order,  that  a  writ  of  ne  exeat  regm 
do  issue  against  the  said  Defendant,  until  he  shall  fully  answer  the  Plaintiff's  bill, 
and  this  Court  make  other  order  to  the  contrary ;  and  it  is  further  ordered  that 
such  writ  be  marked  in  the  sum  of  £791,  5s.  M.  in  words  at  length,  and  not  in 
figures."  Reg.  Lib.  B.  1792,  fol.  35. 

(2)  The  Attorney-General  v.  Reshy,  Hardr,  378,  the  eighth  chapter  of  Magna 
Charta  having  received  a  restrictive  construction ;  but  the  surety,  after  satis- 
faction of  the  debt  of  the  crown,  becomes  entitled  to  the  crown  process  against 
the  principal.    Anon.  Savile,  30,  pi.  72.    The  King  v.  Bennett,  1  Wightw.  1. 

Ex  parte  Gbadwin,  in  re  Chadwin.  Aug.  1,  1817  ;  Aug.  18,  1818. 
[See  Baker  v.  Farmer,  1867-68,  L.  R.  4  Eq.  389 ;  L.  R.  3  Ch.  543.] 

A  testator  having  directed  his  trustees  and  executors,  after  sale  of  his  estates,  to 
stand  possessed  of  the  money  arising  from  the  sales,  upon  trust,  in  the  first  place, 
to  invest  £400  in  trust  for  his  wife  for  life  in  bar  of  dower,  and  after  her  death  for 
W.  C.  ;  and  upon  farther  trust,  out  of  the  residue  of  the  money,  to  invest  £100  in 

■  trust  for  J.  R.  for  life,  and  after  his  death  for  his  children ;  and  upon  farther  tmst 
to  pay  other  sums  to  persons  named ;  and  having  bequeathed  tne  residue  of  his 
estate  to  W.  C. ;  and  the  only  acting  executor  having  made  no  investment  on  the 
trusts  of  the  will,  but  having  paid  interest  on  the  two  sums  of  £400  to  the  resneetiTe 
legatees,  and  applied  the  assets  to  his  own  use,  and  afterwards  become  bauKmpt ; 
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it  Tras  held,  that  by  that  dealing  the  two  legatees  had  waived  whatever  priority  the 
will  might  have  given  to  them;  and  the  dividends  payable  on  the  whole  sum 
proved  under  the  commiasion  against  the  executor  in  respect  of  the  testator's 
estate,  was  divided  among  the  pecuniary  legatees  and  the  residuary  legatee,  in  the 
proportion  of  the  amount  of  their  legacies,  and  of  the  residue,  as  it  was  computed 
at  the  death  of  the  testator,  with  interest  on  each. 

Witliam  Roe,  by  his  will  dated  the  llth  of  January  1804,  and  duly  executed  to 
pass  real  estates,  after  directing  that  all  just  debts,  and  funeral  and  testamentary 
expenses,  should  be  paid  out  of  his  real  and  personal  estate,  devised  and  bequeathed  to 
George  Chadwin,  his  brother-in-law,  and  Thomas  IkUeint  all  his  real  and  personal 
estate  to  them,  their  heirs,  &c.,  upon  trust  to  sell,  with  a  direction  that  their  receipts 
should  be  sufficient  discharges ;  and  upon  farther  trust,  and  he  directed  his  trustees 
in  the  first  place,  to  place  out  at  interest  the  sum  of  £400,  on  mortgage  or  government 
security,  the  interest  to  be  paid  to  the  testator's  widow  half-yearly  during  her  life,  in 
bar  of  dower  ;  and  immediately  after  her  decease  he  bequeathed  the  said  sum  to 
his  nephew  William  Chadwin  ;  and  upon  farther  trust,  out  [381]  of  the  residue  of 
the  money  to  arise  from  the  sale  of  his  estate  and  effects,  to  discharge  all  his  debts, 
funeral  and  testamentary  expenses,  and  the  expenses  of  the  trust,  and  subject  thereto, 
on  trust  to  place  out  at  interest  the  farther  sum  of  £400  upon  mortgage  or  govern- 
ment security  ;  the  annual  interest  to  be  paid  to  his  brother  John  Roe  during  his 
life,  and  immediately  after  bis  decease,  the  said  sum  to  be  called  in  and  divided  among 
the  children  of  John  Roe  equally ;  and  on  farther  trust  out  of  the  residue  of  the 
money  to  arise  from  the  sale,  to  par  to  each  of  the  testator's  nephews  £100,  and  to 
each  of  his  nieces  £50,  when  they  should  attain  twenty-one  ;  and  the  residue  of  his 
estate  he  gave  to  his  nephew  'WiUiam  Chadwin,  and  appointed  George  Chadvnn  and 
Thomas  Dakin  executors. 

Dakin  having  renounced  probate,  the  will  was  proved  in  March  1804,  by  George 
Chadwin,  who  sold  the  testator's  estates,  and  paid  his  debts  and  funeral  and  testa- 
mentary expenses  ;  and  instead  of  investing  the  residue  according  to  the  trusts  of  the 
will,  employed  it  in  trade,  and  in  the  purchase  of  a  real  estate  for  his  own  benefit. 
Interest  on  the  sum  of  £400  was  paid  to  the  testator's  widow  to  the  25th  of  March 

1812,  and  interest  on  the  like  sum  was  paid  to  the  testator's  brother  John  Boe  to  the 
same  time ;  and  two  of  the  testator's  nieces  received  the  legacies  bequeathed  to 
them. 

In  July  1811,  a  commiasion  of  bankrupt  was  issued  against  George  Chadwin 
the  executor. 

Soon  after  the  bankruptcy,  William  Chadwin,  the  nephew  and  residuary  legatee 
of  the  testator,  presented  a  petition,  on  which  an  order,  dated  the  15th  of  April 

1813,  was  made,  directing  a  reference  to  the  commissioners  to  take  an  account  of  the 
assets  of  the  testator  [382]  possessed  by  the  bankrupt,  and  how  he  had  applied  and 
disposed  thereof,  and  what  remained  due  from  him  on  account  thereof  at  the  time 
of  the  bankruptcy,  and  the  petitioner  was  to  be  at  liberty  to  prove  such  sum  as  should 
be  found  due  upon  the  account  directed  ;  and  it  was  ordered  that  the  assignees  should 
pay  the  respective  dividends  which  should  be  declared  upon  the  amount  of  such  proof 
(the  amount  of  such  respective  dividends  so  to  be  paid  from  time  to  time,  to  be  verified 
by  affidavit)  into  the  Bank,  with  the  privity  of  the  Aeeountant-CfenercU  of  the  Court  of 
Chancery,  in  trust  in  tlus  matter,  to  be  placed  to  the  account  of  the  personal  estate 
of  the  testator,  subject  to  farther  order  ;  with  liberty  for  the  petitioner  and  all  other 
parties  interested  under  the  said  testator's  will,  to  apply  as  they  should  be  advised  ; 
and  it  was  ordered  that  the  costs  of  the  application  should  be  paid  to  the  petitioner. 

By  virtue  of  this  order  the  petitioner  proved  a  debt  of  £3185,  5s.  llrf.  under  the 
commission ;  and  two  dividends  thereon,  amounting  to  £1313,  18*.  7rf.,  were 
paid  into  the  Bank. 

William  Chadwin  then  presented  another  petition,  stating  that  the  testator's 
widow  and  her  second  husband  had  assigned  to  him  her  interest  in  the  sum  of  £400  ; 
that  the  testator's  brother  John  Roe  was  still  living,  having  four  children,  three  of 
whom  were  infants ;  that  Thomas  Roe,  another  brother  of  the  testator,  was  also 
living,  having  one  child,  an  infant ;  that  the  petitioner  was  the  eldest  son  of  Elizabeth 
Chadwin.  the  sister  of  the  testator,  who  had  five  other  children,  the  testator  having 
no  other  brother  or  sister  ;  and  that  the  petitioner  had  thus  become  entitled  to  the 
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present  inters  in  the  whole  o(  the  legacy  of  £400,  and  also  to  the  legacy  of  £100  at 
one  of  the  testator's  nephews,  and  [383]  to  all  the  residue  of  the  testator's  estate  after 
payment  of  his  debts  and  legacies ;  and  submitting  that  the  legat^  of  £400  wu 
by  the  will  a  primary  char^  on  the  produce  of  the  sale  of  the  testatOT's  estates,  and 
that  the  petitioner  was  entitled  to  be  paid  the  same  in  full,  out  of  the  sum  <^  £1313, 
I8s.  7d.  , 

The  petition  prayed,  a  declaration  that  the  petitioner  was  entitled  to  be  paid  the  ! 
legacy  of  £400,  with  interest,  from  the  25th  of  March  1812,  in  full,  and  payment 
thereof,  out  of  the  sum  of  £1313,  I85.  7d.,  and  an  account  of  what  was  due  to  him 
for  principal  and  interest,  and  payment  of  the  residue  of  that  sum  among  the  peti- 
tioner and  the  other  legatees,  according  to  their  several  priorities,  in  part  satisfactiim 
of  their  legacies  ;  or,  if  the  Lord  Chancellor  should  be  of  opinion  that  the  petitioner  ' 
was  not  entitled  to  be  paid  the  sum  of  £400  in  full,  then  that  an  account  might  be  ! 
taken  of  the  clear  amount  of  the  testator's  estate  at  the  time  of  his  death,  and  of  the 
amount  of  the  clear  residue  that  would  have  remained  of  that  estate,  lUEter  pajing 
all  his  debts,  funeral  and  testamentary  expenses  and  legacies,  if  the  same  had  in  fact 
been  paid,  and  that  the  sereral  legacies  given  by  the  will,  and  the  amount  of  the 
said  residue,  might  be  ordered  to  abate  proportionally;  and  that  the  sum  of  £1313, 
18s.  Id.  might  be  apportioned  among  the  petitioner  and  the  several  other  legatees, 
in  proportion  to  the  amount  of  their  several  legacies,  and  of  the  said  residue. 

The  Master,  on  another  petition  by  the  same  petitioner,  having  reported  that 
all  the  debts  of  the  testator  were  paid,  in  March  1817  William  Chadtein  presented 
a  farther  petition,  praying  the  confirination  of  that  report,  and  that  the  origiiiil 
petition  might  be  farther  heard. 

[38ti  The  case  was  argued  by  Sir  Samuel  BomiUy  and  Mr.  Stej^ien,  Mr.  Hone, 
and  Mr.  Bose. 

The  cases  cited  were,  Dyoae  v.  Dyose  (1  P.  W.  306),  Fonnereau  v.  Poynfz  (1  Bn. 
C.  C.  472),  and  Humphreys  v.  Eumfivreys  (2  Cox,  184). 

Au^.18,1818.  TiiQ  Lord  Chancellor  \W6xm\.  This  petition  prays  payment,  not  out 
of  the  testator's  estate,  but  out  of  dividends  declared  on  the  amount  due  to  the 
testator's  estate  from  the  party  who  has  become  bankrupt,  and  claims  a  propor- 
tionate abatement  among  the  pecuniary  legatees  and  the  residuary  legatee. 

The  first  part  of  this  petition,  which  prays  that  the  legacy  of  £400,  the  entire 
interest  in  which  the  petitioner  has  acquired  by  assignment  from  the  testator's 
widow,  may  be  paid  in  full,  preferably  to  all  the  other  legacies,  is  founded  on  the 
passage  in  the  will,  directing  the  trustees,  "  in  the  first  place,"  to  invest  that  sum ; 
and  on  the  expressions  which  precede  the  subsequent  bequests,  **  upon  further  trust, 
out  of  the  residue  of  the  money,"  to  pay  debts  a^  funeral  fuid  testamentary  expenses, 
and  "  subject  thereto  and  on  truat,"  to  invest  other  sums  \  and  it  was  insuted  in 
the  argument,  that  these  expressions  manifest  an  anxiety  in  the  testator,  that  the 
sum  to  be  invested  for  the  benefit  of  his  wife  should  have  priority  even  ovct  the  - 
payment  of  his  debts.  Each  legacy  in  succession  is  given  out  of  the  residue ;  whicli, 
it  has  been  properly  contended,  means  what  remains  after  the  pricv  applicatitm  ctf  the 
fund.  I 

Under  the  ulterior  bequests  infants  are  interested,  [385]  and  a  considerable 
question  arises  how  far  their  rights  can  be  bound  by  an  order  on  a  petition  in  the  | 
bankruptcy  of  the  executor ;  such  an  arrangement  may  be  beneficial  to  them.  ' 
but  it  appears  to  me  that  it  can  hardly  be  aaid  that  the  Court  can  so  bind  them.  The 

{[uestion,  whether  by  reason  of  the  deficiency  <tf  the  estate,  not  only  the  pecuniarr 
egatees  should  abate  among  themselves,  but  a  computation  should  be  made  cIL  what 
would  be  coming  to  the  residuary  legatee,  and  he  should  be  considered  on  the  footing 
of  a  pecuniary  legatee  to  that  amount,  and  an  abatement  be  made  among  them  all, 
is  extremely  difficult,  and  ought  to  be  made  the  subject  of  a  bill,  did  not  the  snail 
amount  of  the  fund  render  it  adviseable  to  obtain  a  decision  in  this  way,  rather  than 
to  institute  a  suit,  which  would  absorb  the  estate. 

If  there  had  been  assets  for  payment  of  all  the  legacies,  no  question  could  hare 
arisen  ;  the  residuary  legatee  could  not  in  that  character  have  objected  to  the 
payment  of  the  antecedent  legacies,  but  must  have  been  content  with  whatercr 
might  happen  to  be  the  residue,  and  while  there  was  sufficient  to  satisfy  the  pecuniu7 
legacies,  there  would  have  been  no  reason  for  discussing  their  priorities. 

A  question  might  have  arisen  involving  no  consideration  of  the  conseqvsDCci 
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of  the  devastavit  which  has  been  committed.  Suppoaing  the  testator's  estate  in- 
sufficient to  satisfy  all  the  legacies,  the  question  would  then  hare  been,  the  funds 
left  by  the  testator  not  being  adequato  to  pay  all  that  he  intended  to  be  paid,  did  he 
intend  that  the  first-mentioned  sum  of  £400  should  be  paid  in  priority  to  all  the  rest, 
and  each  of  the  successive  legacies  in  priority  to  those  which  follow  it  t  But  the 
case  which  I  have  supposed  difEers  entirely  from  [386]  the  present,  assuming  an 
estate  unaffected  by  devastavit,  and  to  be  distributed  according  to  the  effect  of  the 
testator's  will ;  whereas,  in  the  events  that  have  occurred,  the  executor  instead  of 
applying  himself  to  the  due  administration  of  the  testator's  estate,  paying  the  legacies 
according  to  their  priorities,  if  there  were  priorities,  and  making  proper  investments, 
paid  interest  to  the  testator's  widow,  and  to  one  of  his  brothers  :  and  that  sort  of 
transaction  introduces  another  question  not  touched  by  any  prior  decision,  whether 
the  legatees  have  not  so  dealt  with  this  executor  in  re^rd  to  tneir  respeotive  legacies, 
as  to  liave  made  him  their  debtor  for  each  respectively  ;  and  whether  the  proper 

Sroof  under  the  commission  would  not  have  been,  not  one  entire  proof,  but  sub- 
ivided  proof  for  the  respective  legacies  1 

Assuming  that  in  this  case  the  latter  ingredient  is  not  to  be  regarded,  the  Court 
is  to  consider  what  the  law  is  where,  there  being  both  pecuniary  legatees  without 
priorities  among  themselves,  and  a  residuary  legatee,  and  by  reason  of  the  devastavit 
of  the  executor,  the  estate  having  become  insufficient  to  pay  all  the  pecuniary 
legacies,  the  residuary  legatee  insists  that  the  estate  at  the  death  of  the  testator 
being  sufficient,  and  there  then  being  a  residue  of  £2000  or  £3000,  he  is  entitled  to 
rank  as  a  legatee  of  that  sum,  and  to  represent  that  the  executor  being  a  debtor  to 
the  aggregate  body  of  legatees,  he  is  to  be  considered  a  creditor  for  the  residue  1 

In  the  first  case  cited,  Byose  v.  Dyose  (1  P.  W.  305),  Lord  CowpsT  in  the  instance 
of  deficiency  by  a  devastemt,  held  that  he  was  bound  to  consider  the  residuary 
legatee  aa  entitled  to  something,  if  the  state  of  the  assets  at  the  [3871  death  of  the 
testator  left  a  residue ;  and  that  the  wreck  of  the  estate  which  could  be  recovered 
after  the  devastavit,  was  divirable  not  amon^  the  pecuniary  legatees  alone,  but 
among  all  the  legatees  according  to  the  proportion  of  their  legacies,  and  allowing  the 
residuary  legatee  to  claim  as  a  legatee  of  the  amount  of  the  residue  as  it  stood  at  the 
death  of  the  testator. 

That  case  came  under  the  consideration  of  Lord  Thurlow  in  Fonnereau  v.  Poyntz 
(1  Bto.  C.  C.  472,  see  p.  478),  where  the  principal  question  related  to  the  admissi- 
bility of  parol  evidence ;  and  adverting  to  the  argument  which  had  been  deduced 
from  Lora  Cowper's  decision.  Lord  Thurlow  declared  that  he  could  not  agree  to  the 
law  of  that  case,  and  deprecated  the  doctrine,  that  whenever  a  testator  gives  a 
residue  he  is  to  be  understood  aS  intending  to  leave  a  residue. 

In  Humphreys  v.  jSumj^treys  (2  Cox,  184)  Lord  ThuHow  did  not  content  himself 
with  expressing  disapprobation  of  the  doctrine  in  Dyose  t.  Dyose,  but  seems  to  me  to 
have  decided  against  it ;  for  in  that  case  the  residue  had  been  diminished,  not  by 
the  act  of  the  executor  after  the  death  of  the  testator,  but  by  the  act  of  the  testator 
alone ;  and  Lord  Thurlow  remarks,  that  if  the  inference  there  attempted  to  be 
drawn  from  Lord  Cowper's  decree  were  correct,  the  inquiry  into  the  state  of  the 
assets  should  have  referred  to  the  date  of  the  will,  and  not  to  the  death  of  the  testator. 

Lord  Thurlow  may,  therefore,  be  considered  as  having  condemned  the  decision 
in  Dyose  v.  Difose  (Note  :  Lord  Thurlow's  condemnation  of  that  caSe  has  been 
approved  by  Sir  WUliam  Grant,  Page  v.  LeapiiMwell,  18  Ves.  466) ;  and  [388]  if 
there  were  no  question  in  the  present  case  but  this,  whether  the  residuary  legatee 
can  come  in  competition  with  the  pecuniary  legatees,  Lord  Thurlow's  authority 
would  be  opposed  to  the  claim  of  the  residuary  legatee. 

A  case  in  which  after  the  death  of  the  testator,  the  executor  deals  with  the  property 
as  he  thinks  fit,  there  being  no  accession  to  that  dealing  on  the  part  of  those  for 
whom  he  is  trustee,  is  widely  different  from  the  present  case,  in  which  those 
who  might  every  day  have  made  demands  on  the  executor,  have  dealt  with  him  as  a 
person  having  in  his  hands  so  much  of  their  money,  and  have  from  time  to  time 
received  from  him  interest  on  various  sums  to  which  they  are  respectively  entitled. 
Such  transactions  give  rise  to  a  question  which  requires  much  consideration,  whether 
the  legatees  have  not  thereby  made  the  executor  severally  their  debtor.^If  the 
testatcr's  widow,  whom  the  petitioner  by  her  assignment  represents,  had  required 
the  executor  in  the  first  place  to  separate  the  £400  from  the  bulk  of  the  assets,  and 
0.  XVL— 29* 
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invest  it  in.  a  mortgage,  and  that  course  had  been  adopted,  no  question  could  hare 
arisen  between  the  first  legatee  and  the  rest,  on  the  edect  of  the  devastavit.  Instead 
of  that,  the  executor  is  permitted  by  the  widow  and  the  other  legatees,  to  retain  the 
legacies,  p&yiag  interest  for  them ;  and  the  question  then  arises,  whether,  suppoamg 
Lord  Tkurlow  right,  these  Buperrening  circumstanees  in  the  conduct  of  the  reepeetin 
legatees  vary  the  case,  and  lay  a  ground  for  the  doctrine  of  Dyose  y.  Dyote,  not  on 
the  reasoning  there  suggested,  but  on  the  principle  that  the  widow  and  the  aduh 
legatee  having  received  interest  on  their  legacies,  and  the  residuary  legatee  having 
been  entitled  to  receive  the  fruits  of  Mb  legacy,  if  there  were  any,  a  mixra  case  eiiBti. 
which  renders  it  reasonable  to  declare  that  this  sum  of  £1300  shall  be  divided 
among  the  legatees,  as  the  £3000  would  have  [389]  heen  divisible  if  the  executor 
were  solvent  1  Whether  it  is  not  most  just  to  hold  that  there  is  an  end  of  the  will 
as  to  priorities,  and  that  arrangements  having  been  made  by  all  the  legatees,  the 
fund  in  the  hands  of  the  executors  is  appUcable  for  the  benefit  of  all  according  to 
those  arrangements,  as  they  may  be  considered  to  have  rendered  the  executor  the 
debtor  of  each  of  the  legatees  separately  t 

After  anxious  and  frequent  consideration,  I  know  no  better  view  of  this  case. 
If  the-  parties  are  content  with  it,  I  venture  to  say  that  it  is  for  the  benefit  of  the 
infants  t^t  it  should  be  so  considered ;  but  if  the  parties  are  not  content,  I  ought  not 
to  be  satisfied,  feeling  that  this  is  as  t^fficult  a  case  as  I  ever  had  to  deal  vith ;  and 
I  must  put  them  to  Se  a  bill. 

Mr.  Gullen  (Amicus  CutUb)  observed*  that  the  proof  represented  the  testator's 
estate,  and  that  the  total  was  augmented  by  the  amount  to  which  the  residaiij 
legatee  was  entitled. 

The  Lord  Chancellor  [Eldon].  I  am  of  opinion  that  the  residuary  legatee  ought 
to  be  considered  a  creditor  for  the  amount  of  residue  at  the  death  of  the  testator. 
This  view  of  the  case  admits  him  on  a  principle  difFerent  from  that  adopted  in  JhfOK 
V.  Dyose,  and  excludes  him  from  priority  in  respect  of  the  £400. 

The  following  order  was  made  : 

I  do  order  that  it  be  referred  to  Master  Stephen,  the  master  to  whom  this  matter 
has  already  been  referred,  to  ascertain  the  amount  of  the  clear  rendue  that  would 
have  remained  of  the  testator's  real  and  personal  estate,  [390]  after  payinc  all  hii 
debts,  funeral  and  testamentary  expenses,  and  legacies,  if  the  same  had  in  fact  been 

paid  ;  and  I  do  declare  that  the  several  legacies  given  in  and  by  the  said  testator's 
will,  or  such  of  them  as  have  not  been  paid,  and  the  amount  of  the  said  residue, 
ought  to  abate  proportionally ;  and  I  do  order,  that  the  said  Master  do  apportion 
the  residue  of  the  sum  of  £1313,  185.  7d.  now  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  in  the  name  of  the  Accountant-General  U 
the  Court  of  Chancery,  to  the  credit  of  this  matter,  the  account  of  the  personil 
estate  of  the  testator  Wm.  Boe,  afterpayment  of  the  costs  hereinafter  directed  to  be 
taxed,  among  the  petitioners  Wm.  Chadwm,  Thos.  Boe,  John  Roe  an  infant,  George 
Boe  an  infant,  and  Ann  Boe  an  infant,  chil  dren  of  the  testator's  brother,  John  Boe ; 
and  between  Elizabeth  Boe  an  infant,  daughter  of  the  testator's  brother,  Thos.  Boe ; 
and  between  George  Chadtein,  Elias  Chadtoin,  and  Bettv  Chadwvn,  three  cit  the 
children  of  the  testator's  sister,  Elieaheth  Chadioin,  according  and  in  proportion  to 
the  amount  of  their  said  several  legacies  and  interest,  including  the  aforesaid  legaer 
of  £400,  the  interest  whereof  is  given  for  the  said  testator's  widow,  and  afterwards 
assigned  to  the  petitioner  Wm.  Chadwin  as  aforesaid,  and  of  the  residue  and  interest  of 
the  testator's  estate  and  efEects  ;  and  that  what  the  said  Master  shall  certify  to  be  the 
proportion  of  the  petitioner,  Wm.  Chadwin,  be  paid  to  him  ;  and  let  what  the  Master 
shall  certify  to  be  the  proportion  in  respect  of  the  interest  of  the  legacy  of  £400, 
given  to  the  testator's  brother,  John  Boe,  for  life,  be  paid  to  him  ;  and  let  the  pro- 
portion of  the  principal  thereof  be  carried  over  to  an  account,  to  be  called  the  account 
of  the  Said  Jonn  Boe  and  his  children,  and  be  laid  out  in  the  purchase  of  Bank  3  prr 
cent,  annuities,  and  the  dividends  paid  to  the  said  John  Boe  during  his  life,  with 
liberty  to  apply  [391]  upon  the  death  of  the  said  John  Boe ;  and  let  the  proportion 
of  each  of  them,  the  said  Wm.  Chadioin,  Thos.  Roe,  Elias  Chadmn,  and  Btti^ 
Chadwin,  be  paid  to  them  respectively  by  the  said  Accountant-General.  out  of  the 
residue  of  the  said  sum  of  £1313,  IS^.  7^.,  after  payment  of  the  costs  hereinafter 
directed  to  be  taxed  ;  and  I  do  order  that  what  the  said  Master  shall  certify  to  be  the 
proportion  of  each  of  them,  the  said  John  Boe,  George  Roe,  Ann  Boe,  and  EliiaUlk 
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Roe,  the  infants,  of  the  residue  of  the  said  sum  of  £1313,  l&s.  Id.  as  aforesaid,  be 
carried  over  by  the  said  AccmaUan^Qen&raX  to  their  respective  accounts  ;  and  let 
the  same,  when  so  carried  OTer.  be  laid  out  in  the  purohase  of  Bank  3  per  cent. 
annuities  ;  and  I  do  order  that  it  be  referred  to  the  said  Master  to  tax,  as  between 
eolioitor  and  client,  the  petitioner's  costs  which  were  directed  to  be  paid  to  him  by 
the  order  of  the  15th  day  of  April  1813,  in  his  said  petition  mentioned,  and  also 
the  petitioner's  costs  of  and  relating  to  this  matter,  and  incident  thereto ;  and  let 
the  said  Master,  in  tike  manner,  tax  the  costs  of  the  other  legatees,  of  and  relating 
to  this  matter,  and  incident  thereto ;  and  let  such  costs,  when  so  taxed  and  ascer- 
tained, be  paid  by  the  Accountant-General,  out  of  the  said  sum  of  £1313,  18s.  Id. 
to  the  solicitors  for  the  respective  parties,  that  is  to  say,  &c.  ;  and  for  the  purposes 
aforesaid,  the  said  Accountani-Gerural  is  to  draw  upon  the  Bank,  &c.,  with  liberty 
for  the  several  ^rties  to  apply  to  me  in  this  matter  as  they  shall  be  advised ;  and 
this,  my  order,  is  to  be  drawn  up  and  entered  with  the-  register  of  the  Court  of 
Chancery.— Orders  in  Bankruptcy,  147,  fol.  236-242. 


A  trader  having  given  to  a  creditor  an  order  on  the  executor  of  her  debtor  to  pay 
the  debt  to  the  creditor,  and  the  executor  having  received  the  order,  and  retained 
it  until  the  assets  of  the  testator  should  enable  him  to  pay  simple  contract  debts, 
and  the  trader  having  become  bankrupt  before  payment,  the  creditor  was  declared 
entitled  to  receive  the  amount  of  the  order  from  the  executor,  notwithstanding  a 
subsequent  arrest  of  the  trader. 

George  Ald^rson  and  Thomas  Alderson,  being  creditors  of  Jane  Bow  for  goods 
sold  and  delivered  to  the  amount  of  £528,  and  Jane  Bow  being  a  creditor  of  the 
estate  of  John  Fi$h,  deceased,  for  work  done  principally  with  the  materials  sold  to 
her  by  G.  and  T.  Alderson,  she,  in  order  to  satisfy  part  of  her  debt,  gave  to  them  her 
draft  on  F.  Klein,  Esq.,  the  acting  executor  of  Fish,  in  the  form  following :  "  £41 7,  6s. 
Sunbury,  5th  August  1813.  Please  pay  Messrs.  G.  and  T.  Alderson,  or  order, 
£417,  65.  as  part  of  the  amount  due  to  me  for  plumber's  work  done  for  the  late 
John  Fish,  Esq. — To  F.  Klein,  Esq.,  Lower  Tooting,  Surry." 

The  draft  was  immediately  presented  to  Klein  by  the  solicitors  of  G.  and  T. 
Alderson,  but  Klein  not  being  prepared  with  assets  to  discharge  the  simple  contract 
debts  of  the  testator,  could  not  accept  it  payable  at  any  certain  period,  but  retained 
it  to  be  paid  when  there  should  be  funds  of  the  testator  applicable  to  the  payment 
of  debts  of  that  class. 

In  consequence  of  the  delay  in  the  payment  of  the  draft,  G.  and  T.  Alderson 
afterwards  arrested  Jane  Bow  for  the  amount  of  their  debt. 

On  the  17th  of  November  1814,  a  commission  of  bankrupt  was  issued  against 
Jane  Row,  and  on  the  17th  of  December  1814,  Thomas  Alderson  proved  a  debt  of 
£530,  135.  6d.  under  the  commission  ;  stating  in  his  deposition  that  he  held  the 
draft  as  a  security  ;  and  Thos.  Alderson  and  James  South  were  elected  assignees. 

[393]  Klein  having  declined  to  pay  the  draft  without  the  Chance  lor' s  order,  the 
Vice-Chancellor,  on  the  petition  of  G.  and  T.  Alderson,  ordered  that  the  sum  of 
£417,  6s.,  the  money  due  iTom  Klein  on  account  of  the  estate  of  Fish,  might  be  paid 
to  or  on  account  of  G.  and  T.  Alderson,  their  proof  of  debt  being  reduced  pro  tanto. 
{Ex  parte  Alderson,  1  Madd.  53.) 

James  South,  the  other  assignee,  being  dissatisfied  with  this  order,  presented  a 
petition  of  rehearing,  insisting  that  the  £417,  6s.  ought  to  be  paid  to  the  assignees 
as  part  of  the  general  estate  of  Jane  Bow. 

The  case  having  been  argued  before  the  commencement  of  the  present  year,  the 
Lord  Chancellor  now  gave  judgment. 

The  Lord  Chancellor  [Eldon].  It  has  been  decided  in  bankruptcy,  that  if  a  creditor 
^ves  an  order  on  his  debtor  to  pay  a  sum  in  discharge  of  his  debt,  and  that  order 
is  shown  to  the  debtor,  it  binds  him ;  on  the  other  hand  this  doctrine  has  been  brought 
into  doubt,  bysome  decisions  in  the  courts  of  law, who  require  that  the  partyreceivmg 
the  order  should  in  some  way  enter  into  a  contract.  (See  Israel  v.  Douglas,  1  H.  Bl. 
239.  Legh  v.  Legh,  I  B.  d;  P.  447.  Tatlock  v.  Harris,  3  T.  R.  180.)  That  has 
been  the  course  of  their  decisions,  but  is  certainly  not  the  doctrine  of  this  Court. 


[392]  £2  pafte  South,  in  the  matter  of  Row.   Aug.  17. 1818. 
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In  this  case  the  executor  of  the  debtor,  instead  of  returning  the  draft  to  the  penong 
who  presented  it,  retains  it,  with  a  declaration  that  he  cannot  then  accept  it  payaUe 
at  anj  particular  time,  but  that  it  shall  be  paid  whenever  the  state  of  the  testator's 
assets  enables  [39ti  ^  Bimple  oontraot  debts,  and  that  in  the  mean  tiint 
he  will  hold  it  as  a  charge.  I  am  of  o]»nion  that  the  Vi4x-Ckancellor  was  li^t  in 
considering  this  not  as  an  absolute,  but  as  a  conditional  acceptance  of  the  order; 
for  this  document,  though  not  in  the  form  of  a  bill  of  exchange,  is  rather  an  order 
for  payment  of  money  than  any  thing  else  ;  and  I  think  that  the  act  of  the  executor 
in  holding  the  order  until  the  assets  should  enable  him  to  m^e  payment,  is  such  in 
acknowledgment  as  takes  this  case  out  of  the  decisions  in  the  Court  of  King^s  Bench, 
supposing  them  such  as  I  have  represented. 

Then  it  is  said  that  the  Aldersons  waived  the  benefit  of  their  security.  After 
full  consideration,  I  think  that  the  Viee-ChanceUor  was  right  also  on  this  poist 
This  draft  was  given  as  a  security  ;  the  executor  retained  it  in  his  hands  as  a  cnaige 
on  the  assets,  but  could  not  apply  the  assets  in  payment  until  they  were  in  a  state  to 
be  properly  so  applicable  ;  whetJier  they  would  ever  be  so  applicable  was  a  question ; 
in  all  events  the  time  was  not  yet  amved ;  and  the  debt,  therefore^  could  not  be 
considered  as  in  any  way  discharged,  nor  the  other  remedies  of  the  creditors  affected, 
except  that  if  they  resorted  to  those  remedies,  the  executor  would  be  liable  to  paj 
to  them  BO  much  only  as  remained  unsatisfied.  The  arrest  itself  was  no  waiver: 
had  it  been  accompanied  by  an  agreement  to  make  no  farther  demand  on  the  assets 
the  effect  might  be  difierent ;  but  if  it  proceeded  no  farther  than  arrest,  and  there 
was  no  other  consideration,  I  think  that  would  not  be  sufficient. 

The  order  of  the  Y ice-Chancellor  is  therefore  right. 

Petition  dismissed.— Orders  in  Bankruptcy.  147,  fol.  227.  228. 

[395]  Barritt  c.  Barritt.   Nov.  6,  7,  1818. 

Attachments  issued  for  want  of  answer,  after  intimation  that  they  would  be  sealed 
at  the  next  private  seal,  and  notice  of  a  petition  presented  for  an  order  for  farther 
time,  set  aside  for  irregularity,  due  diUgence  havmg  been  used  to  obtain  the  order, 
but  without  costs,  no  communication  having  been  made  of  circumstances  which 

occasioned  delay. 

Th&  first  order  for  time  to  answer  obtained  by  the  Defendants  haring  ex|Hred 
on  the  23d  of  August,  on  the  27th  of  that  month  the  Plaintiff's  olerk  in  court  sent 
to  the  Defendant's  clerk  in  court  a  note  intimating  that  he  had  peremptory  orders 
to  attach  at  the  first  private  seal.  On  the  following  day  the  Defendant's  solicitor 
left  a  note  with  the  clerk  in  court  of  the  Plaintiff,  purporting  that  they  would  obtain 
an  order  for  farther  time  ;  and  on  the  29th  of  August,  a  petition  for  three  weeks 
farther  time  was  presented  to  the  Master  of  the  Rolls,  and  notice  of  its  presentment 
given-  to  the  Plaintiff's  solicitors.  The  petition  was  answered  and  returned  on  the 
3d  of  September,  and  an  order  was  bespoken  from  the  registrar's  office,  and  after 
applications  on  the  7th  and  8th,  which  were  not  successful  by  reason  of  the  abeenc« 
from  town  of  one  of  the  officers,  was  obtained  on  the  15th  of  September,  and  having 
been  entered  on  the  next  day,  was  served  on  the  Plaintiff's  solicitors. 

On  the  5th  of  September,  attachments  for  want  of  uiswer  were  issued  against 
the  Defendants,  and  executed  on  the  1 2th. 

A  motion  was  now  made  that  the  attachments  mi^t  be  set  aside  for  irregnkiitT. 
and  that  the  Plaintiff's  solicitor  might  be  ordered  to  pay  the  oosts. 

Mr.  Hart  for  the  motion. 

Sir  Arthur  Piggott  and  Mr.  Spence  against  the  motion. 

[396]TheL(?rrf  Chancellor.  The  first  order  for  time  having  expired,  the  Defendant 
became  subject  to  an  attachment ;  but  it  is  clear,  that,  according  to  the  established 
practice,  if  an  attachment  is  not  issued  before  a  second  order  for  time  has  been  obtained, 
it  is  too  late  to  complain  of  that  contempt,  which  may  be  said  to  have  existed  between 
the  expiration  of  the  first  order  and  the  date  of  the  second.  I  go  farther,  and  mt. 
that  if  the  Plaintiff,  from  courtesy,  declines  to  issue  an  attachment,  intimates  to  the 
Defendant  that  lua  attachment  will  be  issued  unless  he  obtains  another  order,  he  pots 
it  on  the  Defendant  to  take  measures  for  obtaining  the  order,  and  cannot  complain 
unless  he  fails  to  obtain  it  in  due  time. 
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These  remarks  dispose  of  the  question  of  irregularity.  On  the  c^uestion  of  costs, 
much  will  depend  on  the  bona  fides  with  which  the  parties  acted,  in  insisting  that 
due  diligence  had  not  been  used  for  obtaining  a  farther  order. 

Nov.  7.  The  Lord  Chancellor  [Eldon].  The  Plaintiff  having  filed  a  bill  for  relief, 
the  Defendant  obtained  an  order  for  time,  which  expired  on  the  23d  of  August,  and 
on  that  day,  according  to  my  understanding  of  the  practice,  it  was  competent  for 
the  Plaintiff  to  obtain  an  attachment  against  him  for  want  of  an  answer.  Without 
in  all  respects  condemning  what  is  called  the  courtesy  of  the  Court,  I  cannot  help 
thinking,  that  it  sometimes  occasions  more  expense  than  it  saves.  According  to  this 
courtesy  a  paper  was  handed  to  the  Defendant,  intimating  that  an  attachment  would 
be  sealed  against  him  at  the  next  private  seal :  on  the  opening  of  this  case  it  was 
representea  that  the  notice  contained  the  words  [397]  "  unless  an  order  is  obtained 
for  farther  time ; "  that  representation  is  found  to  be  erroneous  ;  but  I  consider 
the  error  immaterial,  because  a  notice  of  this  kind  is  neither  more  nor  less  than  an 
intimation  that  an  attachment  will  be  issued  if  the  parties  can  issue  it,  which  means, 
unless  in  the  interval  an  order  is  obtained ;  for  after  an  order  the  attachment 
cannot  be  issued.  The  consecjuence  is,  that  the  person  giving  this  notice  must  be 
understood  as  intimating  his  intention  not  to  issue  an  attachment  if  an  order  is 
obtained  for  time';  and,  therefore,  that  he  will  not  apply  for  it  if  due  diligence  is 
used  to  obtain  the  order. 

On  the  28th  of  August  notice  was  given  to  the  Plaintiff's  clerk  in  court  that  the 
Defendant  would  obta^  an  order  for  farther  time ;  on  the  following  day  a  petition 
for  three  weeks  farther  time  was  presented  to  the  Master  of  the  Bolhy  and  there  can 
be  no  doubt  that,  on  that  petition,  the  order,  which  was  matter  of  right,  would  be 
obtained ;  on  the  same  day,  the  Plaintiff's  clerk  in  court  was  informed  that  the  petition 
had  been  presented  ;  on  the  6th  of  September  attachments  were  issued.  The  Plaintiff, 
therefore,  obtained  the  attachments  after  he  had  received  notice  of  apetition  on  which, 
of  course,  an  order  would  be  obtained  that  would  prevent  their  being  issued ;  and 
if  they  had  been  executed  forthwith,  without  doubt  the  Court  would  have  set  them 
aside  as  issued  against  good  faith. 

I  think  that  the  question  of  costs  depends  almost  entirely  on  this  view  of  the  case  ; 
whether,  after  the  answer  of  the  Master  of  the  Rolls  to  the  petition  had  been  obtained, 
on  the  3d  of  September,  it  was  incumbent  on  the  person  who  obtained  it  to  give  intima- 
tion to  the  Plaintiff's  clerk  in  court,  that  he  had  done  what  on  the  29th  ot  August 
he  had  promised  to  do ;  or  whether,  on  the  [398]  other  h&ad,  it  was  the  duty  of  the 
Plaintiff's  agent  to  make  inquiry.  Before  the  attachments  were  executed  the  Plaintiff 
waited  from  the  29th  of  August  to  the  16th  of  September,  without  a  word  of  intimation 
what  had  been  done.  If  one  party,  therefore,  was  too  hasty  in  issuing  the  attach- 
ments, the  other  failed  in  not  informing  him  of  the  circumstances  which  occasioned 
delay  in  obtaining  an  order,  without  a  due  apphoation  for  which  the  attachments 
might  be  properly  issued.  The  attachments  must  be  set  aside  for  irregularity,  but 
without  costfi. 

"  His  Lordship  doth  order  that  the  said  attachments  be  set  aside  for  irregularity." 
Reg.  Lib.  A.  1818,  fol.  306. 

Ex  parte  Partridge  and  Others.  Nov.  7,  1818. 

Order  directing  taxation  of  a  solicitor's  bill  for  business  done  in  the  court  of  great 
sessions  discharged,  the  Court  not  assuming  jurisdiction  for  that  purpose  alono. 

On  the  21st  of  March  1817,  the  Master  of  the  Rolls  ordered  {in  the  ordinary 
form  of  a  reference  for  taxation),  "  that  it  should  be  referred  to  Mr.  Campbell,  one, 
&c.,  to  tax  the  bill  of  Charles  Brown,  of  Cardiff,  in  the  county  of  Glamorgan,  gentle- 
man, attorney  at  law,  and  one  of  the  solicitors  of  this  court ;  and  in  order  thereto 
the  said  parties  were  to  produce  beforft  the  said  Master,  upon  oath,  all  books,  papers, 
writings,  and  vouchers  in  their  custody  or  power,  relating  thereto,  or  any  of  the  items 
or  charges  therein,  and  were  to  be  examined  upon  interrogatories,  as  the  said  Master 
shodd  direct,  who  was  to  make  unto  both  sides  all  just  allowances ;  and  the  said 
rties  were,  according  to  their  submission,  to  pay  to  Charles  Brotm  what  should 
reported  due  to  them  on  such  taxation  ;  and  thereupon,  or  in  case  it  should 
appear  that  the  said  Charles  Brovm  [399]  was  overpaid,  he  was  to  deliver  up  to  the 
said  parties,  upon  oath,  all  books,  papers,  writings,  and  vouchers  in  his  custody  or 
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power,  belonging  to  the  said  parties,  and  was  to  refund  such  overphis ;  and  it  iras 
ordexed,  that  all  proceedings  at  law  aninst  the  said  parties,  touching  tiie  said  luU  ol 
fees  and  disbursements,  should  be  staio,  until  after  the  said  Idaster  ^ould  have  made 
hig  report." 

On  the  7th  of  June  1817,  a  motion  was  made  before  the  Lord  ChancMor,  to  &- 

charge  the  order  of  the  aster  of  the  Rolls.  The  facts  of  the  case,  and  tlie  ai^meot 
on  the  application,  appear  in  Mr.  Merivale's  report.    (2  Mer.  500.) 

On  this  day  the  case  was  a^in  mentioned  by  Mr.  Blake  for  the  sohcitor. 

The  Lord  Chancellor  [EldonJ.  This  Court  does  not  tax  the  bill  of  a  solicitor  for 
business  done  in  the  court  of  great  sessions ;  but  if  the  solicitor,  having  possessiwi 
of  papers  which  this  Court  oracre  him  to  deliver  up,  is  entitled  to  a  lien  on  tho« 
pa})ers  for  business  done  in  the  court  of  great  sessions,  taxation  is  then  directed,  as 
incidental  to  the  jurisdiction  for  compelling  delivery  of  the  papers.  That  distinctimi 
reconciles  the  cases. 

The  order  must  be  discharged. 

Order  discharged.   Beg.  Lib.  B.  1818,  fol.  266. 

[400]  Gordon  v.  Gordon.(I)  Dec.ll,  1816;  Dec.  11, 1817;  June  23,  July  1, 8.  A'w. 
9,  10,  13,  1818 ;  Jan.  18,  Feb.  27,  June  29,  July  27,  Aug.  16,  1819 ;  June  26, 1821. 

[See  Hoickkis  v.  Dickson,  1820,  2  Bli.  348  ;  Nellhorpe  t.  HolgaU,  1844,  1  CoiL 
217  ;  Smith  v.  Pincombe,  1852,  3  Mac.  &  G.  659  ;  Smith  v.  Mogford,  1873. 
21  W.  B.  473 ;  Maynard  v.  Eaton,  1874,  L.  B.  9  Ch.  420,  n. ;  Fane  v.  Fane,  1875. 
L.  R.  20  £q.  708.  On  point  as  to  direotmg  issue  (3  Swans.  468),  see  Malam 
V.  Malone,  1841,  8  CI.  &  F.  179.] 

An  agreement  between  two  brothers,  the  younger  of  whom  disputed  the  legitimacj 
of  the  elder,  for  a  division  of  the  family  estates,  rescinded  after  a  lapse  of  nineteen 
years  ;  the  legitimacy  of  the  elder  being  established  on  the  trial  of  an  issue  directed, 
and  the  younger  brother  having  been  apprized  at  the  time  of  the  agreement  of  & 
private  ceremony  of  marriage  which  had  passed  between  their  parents,  and  not 
having  oommunicated  that  fact  to  the  elder,  and  not  possessing  a  legal  pover. 
on  the  supposition  of  the  elder  brother's  illegitimacy,  to  secure  to  him  the  benefits 
stipulated  in  the  agreement. 

The  bill,  filed  on  the  28th  of  April  1809,  stated,  that  Colonel  Harry  Gordon, 
late  of  the  island  of  Grenada,  being  seised  of  some  plantations  in  that  island,  and  in 
America,  some  of  which  were  charged  with  a  mortgage  for  £5650  and  interest, 
by  his  will,  dated  the  Ist  of  AprU  1776,  devised  all  his  said  plantations  to  his  bob 
Peter  Gordon,  since  deceased,  and  his  heirs  male,  and  gave  to  each  of  his  three  s«u, 
namely,  the  Plaintiff  Harry  Gordon,  his  second  son  Adam  Gordon,  the  Defendant 
James  Gordon,  and  his  daughter  Hannah,  certain  pecuniary  legacies  ;  and  if  Peter 
Gordon  should  [401]  die  without  heirs  male,  he  gave  his  estates,  so  charged,  to  Lis 
younger  sons  and  their  heirs  male  successively,  the  elder  claiming  before  the  younger, 
with  ulterior  [402]  remainders  ;  and  charged  his  estates  with  an  annuity  of  £300 
to  his  wife  Hannah,  and  appointed  her,  and  his  nephew  Javnss  Gordon,  since  deces^ed, 
executrix  and  [403]  executor.  By  a  codicil  dated  the  7th  of  December  1782,  reciting 
that  he  had  two  children  by  Margaret  O'Hara,  and  that  she  was  then  pregiaant,  and 
expressing  his  de-[404]-8ire  that  his  two  natural  children  should  be  provided  for. 
the  testator  bequeathed  his  whole  estates,  both  real  and  personal,  to  six  persons 
(including  Margaret  O'Hara),  [405]  named  as  executors  of  his  codicil,  for  the  purpoea 
of  paying  the  legacies  and  annuities  given  by  the  will  and  codicil. 

[406]  The  bill  further  stated,  that  the  testator  died  on  the  7th  of  August  1787. 
leaving  his  widow,  and  his  children  named  in  his  will  surviving,  and  that  his  widoT 
and  [407]  Margaret  O'Hara  proved  his  will  and  codicil ;  that  some  time  after  his 
death  it  was  discovered  that  the  testator  had  made  another  will,  bearing  date  oa 
board  the  [408]  Grenada  packet,  on  her  passage  from  Grenada  to  London,  the  5th  of 
August  1 787,  and  thereby  declared  that  his  son  Peter  Gordon  should  be  his  sole  heir, 
and  appointed  [409]  bim,  together  with  Benjamin  Boddinglon  and  Thos.  Bodding- 
ton,  of  London,  his  nephew,  James  Gordon,  and  James  Gordon  the  son  of  his  nephew, 
executors ;  and  [410]  bequeathed  £2000  to  the  plaintiff,  and  to  each  of  his  children, 
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James,  Adam,  and  Hannah,  to  be  paid  by  Peter  Gordon  within  two  years  after  the 
testator's  death,  with  interest ;  and  declared  Peter  Gordon  his  residuary  legatee. 

[411]  The  bill  then  stated,  that  Peter  Gordon  died  in  October  1787  without  issue 
and  intestate,  and  upon  his  death  the  Plaintiff,  who  was  thereby  become  heir  at  law 
of  his  [412]  father,  proved  his  father's  will  in  America,  and  began  to  receive  the  rents 
of  his  estates  ;  but  very  shortly  afterwards  the  Defendant,  James  Gordon,  claimed 
the  [413]  estates,  alleging  that  he  was  the  real  heir  at  law  of  the  testator,  by  reason 
that  both  Peter  Gordon  and  the  Plaintiff  were  illegitimate,  and  not  born  after  the 
[414]  testator  and  his  wife  were  married  ;  and  he  represented  to  the  Plaintiff  that 
he  was  provided  with  evidence  to  prove  the  Plaintiff's  illegitimacy  ;  and  the 
[415]  Plaintiff,  in  consequence  of  such  assertions,  and  having  seen  a  certificate  of  a 
public  solemnization  of  a  marriage  between  his  father  and  mother  subsequent  to  his 
birth,  [416]  ^i^d  previous  to  that  of  the  Defendant,  James  Gordon,  was  induced  to 
believe  his  alleged  illegitimacy  ;  and  under  that  impression,  and  in  order  to  end  the 
differences  subsisting  between  him  and  James  Gordon,  who  threatened  legally  to 
assert  his  claim,  and  solely  under  that  persuasion,  and  without  any  consideration, 
articles  of  agreement  were  executed  by  the  Plaintiff  and  the  De-[4l7}-fe°dant, 
James  Gordon,  dated  the  31st  of  March  1790,  whereby,  after  reciting  a  mortgage 
of  the  estates  of  the  testator  to  Boddinqton  and  Bettesworth  for  £5559,  and  [418]  the 
wills  and  codicil  of  the  testator,  and  the  death  of  him  and  of  Peter  Gordon,  it  was 
agreed  that  the  Plaintiff  should  continue  in  poBsession  of  the  estates  in  Grenada, 
[419]  and  should,  in  consideration  thereof,  pay  out  of  the  profits  the  cultivation 
and  management  thereof,  and  the  interest  of  the  £5559,  and  should  also  pay  to 
[420]  Messrs.  Boddinglon  and  Bettesworth  £1040,  then  due  from  the  Defendant, 
James  Gordon,  to  them,  and  to  James  Gordon  or  his  assigns  an  annuity  of  £400 
for  five  [421]  years,  and  in  case  James  Gordon  should  be  living  at  the  end  of  five 
years,  an  annuity  of  £300  during  James  Gordon*s  life  ;  and  it  was  also  agreed  that 
at  the  ez-[422]-piration  of  ten  years  the  Plaintiff  should  pay  to  the  Defendant  Janws 
Gordon  £4500,  and  in  the  mean  time  secure  the  same  in  manner  therein  mentioned. 

[423]  The  bill  further  stated  that,  in  pursuance  of  the  agreement,  the  Plaintiff 
paid  to  James  Gordon  the  annuity  until  January  1808,  and  £500  part  of  the  £4500, 
and  [424]  interest  on  the  remainder  ;  and  also  paid  the  debt  of  £1040  to  Boddington 
and  Bettesworth ;  that  the  mortgage  debt  of  £5559  was  afterwards  paid  by  Messrs. 
[425]  Lang,  Turin,  and  Co.,  of  London,  who  had  in  consequence  a  considerable 
claim  on  the  estates,  for  securing  the  amount  of  which  the  Plaintiff  conveyed 
[426]  them  to  Messrs.  Arnold  and  Co.  of  Grenada,  in  trust  for  sale,  if  the  Plaintiff 
shou  d  make  default  in  reducing  the  mortgage  debt;  and  that  the  produce  of  the 
[427]  estates  becoming  insufficient  to  discharge  the  mortgage  debt,  the  mortgagees, 
in  March  1808,  entered  into  possession  of  the  estates. 

[428]  The  bill  proceeded  to  state,  that  upon  the  death  of  the  Plaintiff's  father, 
the  Plaintiff  became  entitled  to  certain  estates  in  America,  to  which  the  Defendant 
James  [429]  Gordon  also  laid  claim  on  the  ground  of  the  Plaintiff's  illegitimacy, 
and  the  Plaintiff  under  that  impression  was  prevailed  upon  to  enter  into  another 
agreement ;  and  [430]  articles  for  that  purpose  were  executed  between  the  Plaintiff 
and  the  Defendant  James  Gordon,  dated  the  10th  of  February  1805,  whereby,  after 
reciting  that  the  [431]  testator  was  possessed  of  or  entitled  to  certain  lands  and 
tenements  in  Pennsylvania,  and  also  to  about  6000  acres  of  land  in  Vermont,  it  was 
agreed  that  if  the  Plaintiff  [432]  should  recover  possession  of  the  estates,  he  should 
sell  them,  and  give  notice  thereof  to  James  Gordon,  and  pay  to  him  one-fourth  of 
the  money  produced  by  the  sale  ;  [433]  oxxd  also,  within  twenty-four  months  after 
the  same  should  be  recovered,  the  farther  sum  of  £63. 

[434]  The  bill  then  stated  that  the  Plaintfff  had  recently  discovered  that  a  private 
marriage  between  his  father  and  mother  took  place  in  America,  long  previous 
[435]  to  the  birth  of  Peter  Gordon  ;  and  charging  that  the  Defendants,  James 
Gordon  and  R.  B.  Fisher,  and  S.  Bourke  (to  whom  James  Gordon  had  assigned  some 
[436]  portion  of  his  interest  under  the  agreements  with  the  Plaintiff),  aad  lately 
commenced  an  action  in  the  Court  of  Session  in  Scotland  against  the  Plaintiff,  for 
the  remainder  of  the  sum  of  £4500  ;  that  the  Plaintiff's  father  and  mother  were 
privately  married  in  America,  by  a  chaplain  of  the  army,  and  that  it  was  merely  in 
consequence  of  a  wish  expressed  by  the  friends  of  the  Plaintiff's  mother  that  they 
vsre  afterwards  publicly  married  ;  [437]  and  that  in  the  register  of  the  church  of 
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Christ  Church  and  St.  Peter's  in  Philadelphia,  the  Plaintiff's  baptism  a  roistered 
thus,  "  Harry  Gordon,  Bon  of  Captain  [438]  Harry  Gordon  and  Hannah  his  wife, 
boTQ  the  4th  of  October  1761 " ;  prayed  that  the  agreementa  might  be  declared  void, 
and  be  delivered  up  to  be  cancelled ;  an  [439]  account,  and  repayment  by  Jama 
Gordon  of  the  sums  paid  by  the  Plaintiff  under  the  agreement ;  and  an  injunctioD. 

[440]  The  Defendant  James  Gordon  by  his  answer,  claiming  to  be  the  eldm 
legitimate  son  of  Colonel  Gordon,  stated  that  in  1785,  Colonel  Gordon,  when  at 
PortS'lj^Xymouth  previous  to  a  voyage  to  Grenada,  wrote,  with  his  own  hand,  an 
instrument,  being  a  will  or  draft  of  a  will,  containing,  among  others,  the  following 
clauses  :  "  First,  [442]  to  my  children  by  my  wife  Hannah,  whom  I  married  befon 
the  birth  of  my  third  son  called  James ; "  and,  "  seeing  by  the  marriage  of  mj 
said  wife  Hannah  she  [443]  becomes  entitled  to  a  third  interest  of  the  value  and 
price  of  the  money  arising  from  the  sale  of  my  estates  above  mentioned,  my  will  i 
that  the  third  be  ap-[4440~pli^'^  ^^^^  purchase  of  stock  in  the  3  per  cents,  as  abov: 
ordered,  and  the  interest  and  yearly  profits  accruing  from  the  said  stock  to  be  psii 
to  my  said  trustees  [445]  for  the  behoof  of  my  said  wife  Hannah  during  her  lift: 
and  my  will  is,  that  the  said  principal  money  of  a  third  part  of  the  price  of  the  saletif 
my  said  estates  be  divided  [446]  at  the  death  of  my  said  wife  among  all  my  childrai. 
by  her  my  said  wife,  legitimate  and  illegitimate,  according  to  the  above  descrikd 
proportions." 

[447]  The  Defendant  also  stated,  that  he  understood  and  believed,  and  had  do 
doubt  to  be  able  to  {irove,  that  Colonel  Gordon  and  his  wife  had  been  married 
at  WiI-[448]-min^tott  in  America,  in  May  1763,  which  was  after  the  birth  of  the 
Plaintiff,  and  before  l^e  birth  of  the  Defendant ;  and  that  the  Defendant  did  not 
know  or  believe  [449]  it  to  be  true,  though  lately  asserted  by  the  Plaintiff, 
that  a  private  marriage  was  celebrated  between  Colonel  Gordon  and  his  wife,  in 
America,  sometime  before  the  birth  of  Peter  Gordon  and  (he  Plaintiff,  that  is  to  say, 
so  long  ago  as  the  year  1755. 

[450]  On  the  part  of  the  Plaintiff,  Benjamin  West,  Esquire,  deposed,  that  while 
he  lived  in  America,  he  knew  Hannah  Gordon,  then  Hannah  Meredith,  for  many 
years ;  that  in  or  about  1760,  being  about  to  depart  from  America  for  /ioZy,  he  went 
to  the  house  of  his  father  for  the  purpose  of  taking  leave  of  his  family  and  friends, 
and  on  that  occasion  he  inquired  of  his  brother,  who  was  much  attached  to  Hannah 
Meredith,  where  she  then  was,  and  was  informed  by  him  that  she  was  then  in 
Philadelphia,  and  married  or  about  to  be  married  to  a  Mr.  Gordon ;  and  the  deponent 
was  inclined  to  think,  as  far  as  his  recollection  assisted  him,  that  his  brother  then 
told  him  that  Hannah  Meredith  was  married  to  a  British  officer  of  the  name  of 
Gordon ;  that  about  eighteen  or  twenty  years  after  the  deponent  left  America. 
Colonel  Gordon  and  Hannah  his  wife  were  introduced  to  him  in  London,  where  they 
had  lately  arrived,  as  man  and  wife,  and  remained  in  habits  of  intimacy  with  the 
deponent  until  they  left  London  ;  that  they  had  several  children  with  them,  one  of 
which,  he  believed,  was  the  Plaintiff ;  and  the  deponent  and  his  wife,  and  a  respect- 
able quaker,  received  Colonel  and  Harmah  Gordon  as  man  and  wife,  and  their  chiloTen 
as  legitimate  children  ;  and  none  of  tJie  children  was  in  any  manner  treated  as 
illegitimate ;  that  the  deponent  had  never,  till  lately,  heard  that  any  of  them  were 
considered  as  illegitimate ;  and  that  neither  himself  nor  his  wife  would  have  had  any 
acquaintance  with  Colonel  and  Hannah  Gordon,  if  they  had  not  been  fully  persuaded 
that  they  were  married,  and  that  all  their  children  where  legitimate  ;  and  that  the 
deponent's  wife,  a  native  of  Philadelphia,  frequently  stat^  that  Colonel  Gordon 
and  Hannah  Gordon  (when  Hannah  Meredith)  were  much  respected  in  Amxriai. 

Other  witnesses  testified  the  reception  of  Colonel  and  [451]  Hannah  Gordon  a 
husband  and  wife,  and  of  all  their  children  as  legitimate. 

The  reverend  Dr.  Hogg  deposed,  that  he  became  preceptor  to  Colonel  Gordoms 
familj^in  1773  or  1774,  and  was  confidentially  acquainted  with  Colonel  GordoniKdSi 
that  time  ;  that  Colonel  and  Hannah  Gordon  began  to  cohabit  together  as  busbssd 
and  wife  in  1766  or  1757,  as  the  deponent  had  reason  to  believe  from  having  heard 
so  from  the  mother  of  Colonel  Gordon,  and  others  of  the  family  ;  that  he  believed 
them  to  have  been  married  before  the  birth  of  their  eldest  son,  and  had  no  suspit'ion 
of  any  of  the  children  being  illegitimate  ;  that  Hannah  Gordon  was  a  woman  of  the 
strictest  virtue,  deeply  impressed  with  religious  principles ;  that  Colonel  Gorrfo* 
on  different  occasions  informed  the  deponent  that  he  had  been  privately  married 
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to  his  wife  before  the  birth  of  Peter  Gordon  ;  and  that  the  reason  of  the  privacy  of 
the  marriage  waB  his  fear  of  his  brother.  Judge  Gordon,  on  whom  he  then  had  con- 
siderable dependence,  and  who  had  recommended  to  him  to  marry  otherwise ; 
that  Colonel  Gordon  died  in  England,  immediately  after  landing  from  the  West 
Indies,  when  the  deponent  accompanied  James  Gordon  to  London  with  a  view  to 
assist  at  the  funeral,  but  it  was  over  before  their  arrival ;  and  on  that  occasion  the 
deponent  was  present  when  James  Gordon  opened  the  trunks  of  Colonel  Gordon, 
James  Gordon  having  the  keys  in  his  possession,  and  no  persons  being  present  but 
him  and  the  deponent ;  that  the  deponent  proposed  that  more  persons  should  be 
called  into  witness  the  opening  of  the  trunl^,  but  James  Gordon  said  it  was 
unnecessary  ;  that  the  trunk  which  contained  Colonel  Gordon's  papers  appeared  to 
hare  been  previously  opened,  the  ropes  being  closely  tied  about  it,  and  without  a 
seal ;  that  James  Gordon  took  out,  among  other  papers,  and  shewed  to  the  deponent, 
a  paper  appearing  [452]  ^  have  been  a  will  of  Colonel  Gordon  (but  the  subscription 
was  torn  oS),  dat^  in  1776,  and  containing  a  general  destination  of  his  property, 
first  to  his  eldest  son  Feter  Gordon,  and  then  to  his  other  sons  in  succession,  burdened 
with,  bequests  to  liis  wife  Hemnah  Gordon  and  to  their  younger  children ;  that 
/ ames  Gordon  then,  for  the  first  time,  mentioned  that  his  brothers  Peter  and  Harry 
were  illegitimate,  that  he  had  a  title  to  bis  father's  West  India  property,  and  was 
determined  to  take  possession  of  it ;  that  the  deponent,  then  for  the  first  time, 
mentioned  to  James  Gordon  the  circumstance  of  his  father's  private  marriage, 
which  the  deponent  told  him  would  be  a  bar  to  his  claim,  to  which  / ames  Gordon 
replied  the  private  marriage  was  of  no  consequence  as  the  succession  would  be 
regulated  by  the  public  declaration  of  marriage ;  that  as  the  deponent  never  entered 
into  private  matters  with  his  pupils,  he  had  never  before  thought  it  proper  to  mention 
the  private  marriage  to  James  Gordon,  nor  did  he  mention  it  at  all  to  the  Plaintifi, 
conceiving  that  the  agreement  made  in  1790  had  ended  all  disputes  between  them  ; 
that  the  Plaintiff  at  the  time  of  his  father's  death  was  in  the  East  Indies,  wliere  he 
had  been  about  twelve  years,  and  he  returned  to  this  country  only  in  1789. 

Miss  Gordon,  the  sister  of  the  Plaintiff,  and  of  James  Gordon,  deposed,  that  she 
had  been  told  by  her  mother  that  her  parents  began  to  live  together  as  husband  and 
wife  just  after  the  defeat  of  General  Braddock,  in  1755,  or  1756  ;  and  that  she  never 
entertained  any  doubt  of  the  legitimacy  of  all  her  brothers,  o^  heard  her  father 
mention  any  private  or  public  marriage  between  him  and  his  wife,  or  any  discussion 
on  the  subject ;  that  on  the  return  of  James  Gordon  to  Scotland  (where  his  mother 
and  the  deponent  then  resided),  about  three  weeks  after  his  father's  death,  he  asked 
his  mother  for  [453]  leave  to  see  her  papers,  and  having  obtained  access  to  them, 
destroyed  several,  much  against  her  will,  and  took  others  away  with  him ;  and  the 
deponent  saw  him  burn  several:  that  in  1808,  Janitfs  (Gordon  threatening  to  take  out 
a  warrant  against  the  Plaintiff,  the  deponent  asked  her  mother  how  she  could  have 
had  children  before  marriage  1  To  wnich  her  mother  answered,  that  she  had  not 
had  children  before  marriage,  for  that  she  had  been  privately  married  before  she  had 
any,  but  that  James  Gordon  had  told  her  that  the  private  marriage  was  of  no  avail ; 
that  her  mother  also  on  this  occasion  told  her  that  she  had  been  privately  married 
by  a  military  chaplain ;  that  there  were  present  Dr.  Adair,  an  army  physician,  Mr. 
Edwards,  her  brother-in-law,  and  Miss  Peake,  and  that  she  was  so  married  in  her  own 
house  in  Third  Street,  in  Philadelphia  ;  that  at  the  time  of  this  communication  her 
mother  did  not  know  of  any  difference  between  the  Plaintiff  and  James  Gordon,  it 
having  been  purposely  kept  secret  from  her ;  that  her  mother  told  her  that  the 
marriage  was  private  lest  it  mi^ht  displease  Judge  Gordon^  the  brother  of  her  husband : 
and  that  she  nad  informed  James  Gordon  of  her  private  marriage  after  his  return 
from  London,  and  that  he  had  desired  her,  and  made  her  promise,  not  to  mention  it  to 
any  one,  as  it  was  not  a  legal  marriage ;  that  after  leammg  the  present  dispute,  and 
that  the  marriage  was  legal,  she  frequently  said  that  had  she  known  it  to  be  legal  she 
would  have  disclosed  it  long  before,  and  on  her  death-bed,  in  1811,  she  declared  the 
Plaintiff  to  be  her  eldest  lawful  son. 

General  A(iam  Gordon,  brother  of  the  Plaintiff  and  James  Gordon,  deposed,  that  the 
first  intimation  he  had  of  any  doubt  or  question  on  the  legitimacy  of  the  Plaintiff,  was 
in  1788,  when  the  deponent  was  with  his  regiment  in  Grenada,  and  James  Gordon 
arrived  there  to  [454]  possess  himself  of  his  father's  estate,  of  which  the  deponent 
was  in  possession,  on  behalf  of  the  Plaintiff;  t\ia.tJame»  Gordon  then  claimed  the 
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estate  as  lawful  heir,  insisting  that  the  Plaintiff  was  illegitimate ;  but  the  deponent 
refused  to  part  with  the  estate  until  the  Plaintiff  should  come  from  the  East  India, 
and  told  James  Gordon  that  he  knew  their  father  and  mother  were  privately  married 
before  the  public  marriage,  and  that  such  marriage  was  good  in  the  e^es  cA  God  and 
man ;  that  James  Gordon  made  a  proposal  to  the  deponent  that  they  should  sell  tlu 
property  under  his  management,  and  divide  the  proceeds  between  them,  as  the 
Plaintiff  had  the  estate  in  Scotland,  and  must  have  made  money  in  the  East  Iwiiei ; 
but  the  deponent  rejected  the  proposal  with  indignation  ;  that  J ames  Gordon  shortly 
after  returned  to  England,  and  the  deponent  continued  in  the  management  of  the 
estate  until  1791,  when  the  PlaintiS  arrived  in  Grenada  ;  that  the  deponent  then 
saw  the  Plaintiff  for  the  first  time  during  eighteen  years,  and  never  informed  him  of 
the  private  marriage  of  their  father  and  mother,  understanding  that  matters  had  been 
amicably  settled  between  him  and  Jam^s  Gordon  ;  that  the  Plaintiff's  mother  told 
the  deponent  that  after  the  death  of  Colonel  Gordon,  James  Gordon  had  taken  from 
her  several  papers  which  she  considered  of  consequence,  and  she  complained  much  of 
his  having  done  so,  and  said  she  was  sure  he  meant  to  make  some  bad  use  of  them. 

On  the  part  of  the  Defendant,  Harriet  Dunlop  deposed,  that  her  mother  was  in 
some  way  related  to  Colonel  Gordon,  and  that  she  had  fr^uently  heLtd  her  mother  sa? 
that  Hannah  Gordon  had  a  child  or  children  by  Colonel  Gordon  before  their  marriage. 

Another  witness  deposed,  that  in  the  action  commenced  in  Scotland  by  James 
Gordon  against  the  Plain-[465]-tiff,  the  counsel  of  the  Plaintiff  alleged  that  no 
marriage  had  been  celebrated  between  the  father  and  mother  of  the  parties,  but  that 
their  marriage  had  been  constituted  by  their  living  as  man  and  wife,  and  being  habite 
and  repute  so;  and  it  was  not  till  the  26th  of  March  1809,  that  an  allegation  was  made 
of  a  private  marriage  between  them  in  1 755. 

The  following  letter  from  Mrs.  Gordon  to  the  Plaintiff,  dated  the  30th  of  January 
1 789,  was  read  in  evidence,  on  his  behalf :  "  My  Dear  Harry,  I  am  happy  that  Janet 
and  you  understand  one  another  by  this  time ;  you  distress  me  much  to  think  I  am 
not  to  be  made  acquainted  with  all  that  regards  you  and  him,  aslam  the  only  survivor 
whom  you  have  to  blame  ;  and  could  I  atone  with  mv  life  for  it ;  and  you  are  the 
innocent  victim.  I  am  afraid  James  has  lost  sight  of  all  affection,  or  what  can  mikt 
him  agreeable  to  an  honourable  man.  God  forgive  him ;  and,  my  dear  Harry,  I 
hope  you  will  forgive  me  for  entailing  slavery  upon  you  and  yours.  I  may  say,  with 
Eve,  *  Curse  me  not,  my  son.'  I  must  say,  I  erred  not  from  the  rules  of  honour  in 
what  I  did,  nor  deviated  from  the  path  of  virtue.  Had  T  no  child  but  James,  I  would 
publish  to  the  world  my  life,  and  lam  confident  I  shall  be  excused ;  but  he  has  none, 
and  none  shall  I  ask  of  him ;  he  has  done  his  worst.  May  God  forgive  him !  Take 
care  of  your  health,  for  from  you  my  support  is  to  come,  and  your  dear  sister. 
We  think  James  has  dealt  hardly  with  us.  xou  cannot  think  we  are  happy  when  you 
wish  to  keep  a  thing  that  concerns  you  from  me ;  that  would  distress  me.  I  am  well 
acquainted  with  sorrow,  I  can  submit  to  all ;  let  me  only  partake  with  you,  and  that 
win  be  my  greatest  comfort.  I  have  not  a  secret  that  your  sister  does  not  know,  and 
would  you  wish  she  should  keep  yours  from  me  1   That  hurts  me,  my  dear  Harry.^ 

[456]  ^be  hearing  of  the  cause  before  Sir  William  Grant,  Master  of  the  R^, 
on  the  17th  oiDecember  1816,  his  Honor  observed,  that  in  the  agreement  between  the 
Plaintiff  and  Defendant  it  was  stated,  that  the  Plaintiff  was  born  before  the  actual 
marriage  of  his  father  with  his  mother,  and  that  he  entered  into  the  agreement  with 
the  belief  of  his  illegitimacy  ;  but  that  it  appeared,  by  the  testimony  ol  Genera! 
Gordon  and  Dr.  Hogg,  that  the  Defendant  was  acquainted  with  a  private  marriage 
of  his  father  and  mother  before  the  birth  of  the  Plamtiff,  and  there  was  no  proof  that 
the  Defendant,  at  the  time  of  making  the  agreement,  communicated  that  circum- 
stance to  the  Plaintiff ;  the  Defendant  thus  taking  advantage  of  his  own  knowledge 
of  it,  and  of  the  Plaintiff's  ignorance.    {Ex  relatione.) 

I7th  December  1816.  "  His  Honor  doth  order,  that  the  parties  do  proceed  to 
trial  at  law  in  his  majesty's  Court  of  Common  Pleas,  at  the  sittings  after  n^  Trinily 
term,  on  the  following  issue,  viz.  Whether  the  Plaintiff  is  the  legitimate  son  d 
Colonel  Harry  Gordon  in  the  pleadings  mentioned ;  and  the  Plaintiff  in  this 
court  is  to  be  the  Plaintiff  at  law,  and  the  Defendant  in  this  Court  is  to 
be  Defendant  at  law,  who  is  forthwith  to  name  an  attorney,  accept  a  declaratim. 
appear  and  plead  to  issue ;  and  it  is  ordered,  that  it  be  referred  to  Mr.  CamfMI,  one. 
&c.,  to  settle  the  issue  in  case  the  parties  differ  ;  and  his  Honor  doth  reserre  the 


Digitized  by  Google 


8  SWAMS.  4&7. 


OOBDON  V.  GORDON 


915 


coiuideTation  all  farther  directions,  and  of  the  costs  of  this  suit,  until  after  the  trial 
of  suoh  issue  ;  and  either  of  the  parties  is  to  he  at  liberty  to  apply  to  this  court,  as 
there  shall  be  occasion."— Reg.  Lib.  A.  1817,  fol.  387. 

The  preceding  order  was,  on  a  rehearing,  affirmed  by  the  Master  of  the  Rolls ;  and 
it  was  order«l,  that  the  [4673  should  be  tried  at  the  sittings  after  the  next  term. 
11th  December  1817.— Eeg.  Lib.  A.  1817,  fol.  402. 

An  order  having  been  pronounced,  that  the  deposition  of  Mrs.  Gordon  should  be 
read  at  the  trial  (1  Swans.  166),  on  the  27th  February  1818  the  issue  was  tried,  and 
the  jury  returned  a  verdict  in  favor  of  the  Plaintiflf's  legitimacy. 

June  23,  July  1,  8,  1818.  An  application  on  behalf  of  the  Defendant  was  made  to 
the  Master  of  the  Rolls  for  a  new  trial,  and  refused.  The  following  cases  were  cited  ; 
Standen  v.  Edwards  (1  Ves.  Jun,  133),  The  Warden  and  Minor  Canons  of  St.  Paul's 
V.  Morris  (9  Ves.  165).  PenAerion  t.  Pemherton  (13  Ves.  290),  Dakymple  v. 
Dalrymple  (reported  by  Dr.  Dodson^  and  2  Hagg.  64). 

Nov.  9,  10,  13.  The  case  coming  on  for  farther  directions,  was  argued  by  Mr. 
Wingfield,  Mr.  Heald,  and  Mr.  Perkws^  for  the  PlaintifF,  and  by  Mr.  Ha/rU  Mr. 
Roupell,  and  Mr.  Rose,  for  the  Defendant.  The  substance  of  the  arguments  appears 
in  the  farther  proceedings. 

Jan.  18,  1819.  The  Lord  Chancellor  [Eldon].  During  my  long  indisposition  I 
have  considered  this  case  with  much  attention,  and  I  have  informed  myse^  If  fully  of 
the  view  which  the  late  Master  of  the  Rolls  took  when  he  directed  that  it  should  be 
sent  to  an  issue.  Unquestionably  he  looked  no  further  than  this,  I  speak  [458]  i^oJ^ 
his  own  authority,  that  if  the  jury  upon  the  issue  found  for  the  illegitimacy  of  the 
Plaintiff,  there  was  an  end  of  the  case ;  but  he  had  not  considered  what  was  to  be  the 
effect  of  a  verdict  of  legitimacy. 

It  appears  that  Golonei  Harry  Gordon  died  in  the  year  1787,  seised  of  an  estate  in 
the  island  (A  Grenada,  and  having  a  claim  also  upon  certain  property  situated  in  the 
United  States  of  America,,  but  which  claim  had  not  at  that  time  been  matured  into  a 
title.  On  his  death  a  dispute  arose  in  his  family,  which  of  his  sons  was  the  eldest 
legitimate  son ;  the  present  Plaintiff,  Mr.  Harry  Gordon,  was  his  second  son,  legitimate 
or  illegitimate  ;  and  he  had  an  elder  son  of  the  name  of  Peter.  The  deceased  Colonel 
Harry  Gordon  had  made  several  wills,  but  by  his  last  will  he  left  the  whole  of  his 
property,  real  and  peraonal,  subject  to  certain  legacies,  to  his  son  Peter,  constituting 
him  generally  his  heir  and  executor.  It  is  insisted  by  Mr.  James  Gordon,  the  present 
Defendant  and  third  son  of  Colonel  Harry  Gordon,  that  his  father  and  mother  were 
not  married  at  the  time  when  Peter  Gordon  was  bom,  or  at  the  time  when  Harry 
Gordon,  the  present  Plaintiff,  was  born ;  and  that,  consequently,  James  was  the  eldest 
legitimate  son.  If  such  was  the  case,  Peter,  who  became  entitled  to  the  property 
under  the  will  of  his  father,  being  on  that  supposition  illegitimate,  and  having  died 
intestate,  and  without  children,  neither  of  his  orothers  could>be  his  heir,  but  the  title 
to  the  estates  would  become  vested  in  the  crown.  It  happened,  however,  that  at  the 
time  of  Peter's  death,  some  gentlemen  well  known  in  the  city,  of  the  name  of  Bodding- 
ton,  had  a  mortgage  upon  the  Grenada  estate  ;  and  a'  question  therefore  would  arise 
whether  the  legal  estate  being  in  the  mortgagees,  the  equity  of  redemption  of  which 
Peter  Gordon  died  seized  would  escheat  to  the  crown,  or  whether  the  mortgagees 
[469]  would  be  entitled  to  hold  the  property  agaii^t  the  crown,  the  family  of  the 
Gordons,  and  aU  the  rest  of  the  world  1  It  appears  that,  under  the  circumstances, 
the  mortgagees  Tery  liberally  agreed  not  to  take  advantage  of  their  legal  right,  in 
case  they  had  a  legal  right  against  the  family ;  but  that  if  the  claim  oi  the  crown 
should  not  prevail,  they  would  hold  the  property  for  those  who  were  entitled  to 
redeem  it. 

The  first  agreement  could  not  have  taken  place  without  great  investigation  of 
thestate  of  the  family  and  the  situation  of  the  property.  It  happens,  however,  that  the 
persons  engaged  in  preparing  that  agreement,  and  who  must  have  been  instructed 
on  all  these  facts,  have  not  been  examined. 

It  is  represented,  that  on  that  occasion,  James  Gordon,  the  third  son,  assuming  to 
be  the  eldest  legitimate  son,  insisted  that  the  marriage  between  his  father  and  motner 
took  place  after  the  birth  of  Harry  and  Peter,  whom,  consequently,  he  stated  to 
be  ill^itimate ;  and  that  he  was  the  representative  of  the  family.  Now,  even  on  that 
'  statement,  James  Gordon  could  have  only  a  claim  of  favor  upon  either  the  crown  or 
the  mort^gees  of  the  Grmada  estate,  to  be  preferred  to  an  illegitimate  son ;  although 
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as  this  was  a  Scottish  family,  domiciled  in  Americor^  the  law  of  Scotland,  by  which 
children  born  before  marriage  become  legitimate  when  marriage  afterwards  takes  place 
between  their  parents,  may,  perhaps,  have  produced  some  question.  If  Peter  wai 
the  heir  of  the  family,  the  Plaintilf  was  entitled  to  the  Grenada  estate,  and  if  he  girei 
up  that  estate,  it  must  be  for  some  valuable  consideration  ;  but  if  it  is  supposed  that 
Peter  was  illegitimate,  the  title  to  the  Grenada  estate,  after  the  death  of  Pefcr,  wasnot 
in  James  Gor-i4GQ]-don,  but  in  the  crown,  or  in  the  mortgagees;  it  did  uotdq>^ 
on  J ames  to  give  Harry  a  title  to  that  estate,  but  on  the  mortgagees  or  the  croira.  I 
am  at  a  loss,  therefore,  to  conceive  what  consideration  passed  from  James  Gordon  at 
the  time  of  the  agreement  respecting  that  estate. 

It  appears,  that  about  the  year  1788,  General  Adam  Gordon  was  in  possessioD  of 
the  Gremtda  estate,  as  the  agent  of  Peter ;  and  he  states  in  his  evidence,  which  I  have 
examined  with  great  attention,  that  James,  in  the  year  1788,  came  to  the  island  of 
Grenada  previously  to  the  agreement  of  1790,  and  insisted  that  James  was  entitled 
to  the  possession  of  the  estate,  and  desired  that  Greneral  Gordon  would  give  it  up  to 
him.  This  request  on  the  part  of  James,  grounded  upon  his  assertion  of  the  illegiti- 
macy of  Peter  and  Barry,  was  received  with  great  iadignation  by  General  Gordon, 
who  expressed  his  opinion  of  that  request,  and  of  the  individual  who  made  it,  in  temu 
which  there  is  no  occasion  to  repeat ;  anid  General  Gordon  then  told  James  Gordon, 
that  there  had  been  a  private  marriage  between  his  father  and  mother  previous  to  the 
birth  of  Peter,  and,  consequently,  previous  to  the  birth  of  ^arry.and  that  such  private 
marriage  was  a  good  marriage,  notwithstanding  there  had  been  a  subsequent  public 
marriage  ;  the  first  marriage  ceremony  having  been  privately  performed  in  order 
to  keep  the  circumstance  a  secret  from  Judge  Gordon,  who  had  other  views  for  Mr. 
Harry  Gordon's  establishment.  In  conclusion,  General  Gordon  declared  that  he  heU 
the  estate  in  trust  for  Harry,  and  that  he  would  not  give  up  the  possession. 

I  advert  particularly  to  this  conversation  in  the  year  1788,  on  account  of  the 
subsequent  agreement  with  respect  to  the  American  property,  which  did  not  take 
[461]  place  until  the  year  1805,  seventeen  years  alter  the  period  at  which,  as  General 
Gordon  states  in  his  deposition,  he  being  in  possession  of  tne  Grenada  estate  as  agent 
of  Peter,  treated  the  younger  brother  in  the  manner  that  has  been  described  ;  and  yet 
General  Gordon  states  that  he  never  informed  his  principal  of  the  transaction,  nor  ever 
mentioned  this  conversation,  which  occurred  in  the  year  1788,  until  the  other  agree- 
ment with  respect  to  the  American  property  had  taken  place  in  the  year  1805.  This 
is  certainly  a  very  extraordinary  circumstance  ;  it  amounts  almost  to  an  improba- 
bility. There  is,  besides,  among  the  papers  in  this  case,  a  deed  executed  in  1788,  to 
which  General  Gordon  is  himselfa  party,  and  in  which  he  mortgages  thirteen  negroes 
to  Messrs.  Boddington,  and  the  equity  of  redemption  is  expressly  reserved  to  the 
legitimate  or  illegitimate  children  of  Colonel  Gordon ;  an  acknowledgment,  as  it 
seems,  by  General  Gordon^  that  there  were  children  of  both  classes,  legitimate  and 
il  Intimate. 

The  present  bill  is  filed  in  the  year  1809,  four  years  after  the  agreement  relatire 
to  the  American  property,  and  twenty-one  years  after  the  agreement  relative  to 
the  Granada  estate ;  ana  the  whole  ^ect  of  the  bill,  as  I  collect,  is  this :  after 

adverting  to  the  mortgage  on  the  Grenada  estate,  the  bill  states  in  ipsissismis  verbis 
the  register  of  the  birth  of  Harry  Gordon,  in  which  he  is  called  the  son  of  Captain 
Harry  Gordon,  and  of  Hannah  Gordon,  described  as  his  wife  ;  and  not  contaming 
one  word  of  spoliation  of  papers,  it  proceeds  to  state,  that  the  Plaintiff  being  led 
to  believe,  but  without  saying  by  whom,  that  he  was  not  the  legitimate  son  of  bis 
father,  and  being  confirmed  in  that  belief  by  the  assertion  of  James  Gordon,  exe- 
cuted the  deed  of  the  year  1790 ;  and  that  he  had  no  knowledige  of  the  priTate 
marriage  until  after  the  agreement  in  1805. 

[462]  the  course  of  this  case  the  publication  of  the  depositions  de  bene  esse 
of  the  mother,  Mrs.  Gordon,  who  was  still  alive,  was  at  first  refused,  and  that  question 
coming  again  before  the  Master  of  the  Bolls,  his  honor  permitted  the  pubhcation ; 
and  on  appeal  I  approved  that  decision ;  and  I  then  en)ressed  my  opinion  that 
if  the  Plaintiff  chose  to  have  the  examination  read,  in  other  words,  if  he  chose  to 
have  his  mother  examined  as  a  witness,  it  would  be  extremely  difficult  both  on 
the  trial  of  the  issue,  and  at  the  hearing  of  the  cause,  to  receive  the  evidence  oi 
witnesses  who  epoke  to  the  declarations  made  by  the  mother :  for  although  it  ' 
is  clear  that  on  questions  of  pedigree,  if  a  parent  is  dead,  evidence  may  be  given 
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of  his  decIarationB  on  the  subject  of  the  pedigree,  aad  witnesses  may  be  called  to 
prove  these  declarations,  yet  it  would  be  difficult  to  find  any  case  in  which  witnesses 
vere  perzoitted  to  prove  such  declarations  when  the  parent  in  question  was  livizig, 
and  was  personally  examined.  I  therefore  wish  to  know  how  far  those  witnesses 
were  heard  upon  the  trial  of  the  issue,  as  to  the  declaration  of  a  woman  who  was 
herself  a  witness. 

In  the  view  of  the  case  which  I  now  take,  much  of  that  evidence  which  went  before 

the  jury  must  necessarily  be  considered  upon  the  hearing  for  further  directions  ; 
and  it  must  be  considered  with  strict  attention  to  the  law  of  the  Court,  whicli 
says,  that  a  man  shall  not  be  at  liberty  to  prove  upon  a  trial  any  thing  he  may  think 
fit ;  that  he  is  at  liberty  to  prove  only  that  which  is  put  in  issue.  Now  here  is 
a  great  deal  said  about  spoliation  of  papers,  of  which  not  a  word  is  to  be  found  in 
the  bill  or  in  the  answer. 

Supposing  the  question  cleared  from  the  difficulty  about  evidence,  I  have  Sir 
WiUiam  Grant^s  authority  to  say,  [463]  that  his  view  of  the  case  in  directing  the 
issue,  went  no  further  than  this,  that  if  the  illegitimacy  was  found,  there  was  an 
end  of  the  matter ;  but  he  had  not  considered  what  was  to  happen  in  the  other 
event,  if  the  legitimacy  was  found.  The  case  will  now  come  to  be  discussed  on 
two  points ;  first,  supposing  all  imposition  out  of  the  question,  whether  it  is  a  case 
in  which,  upon  the  principles  that  guide  the  conduct  of  a  court  of  equity,  relief 
can  be  granted  1  and,  secondly,  whether,  if  there  are  any  passages  in  the  several 
depositions  imputing  imposition,  there  are  in  the  bill  any  allegations,  or  in  the 
answer  any  admissions,  of  imposition  as  a  ground  for  relief  1 

Of  the  cases  which  have  been  quoted,  StapUton  v.  StapUton  {1  Atk.  2),  and 
Cann  v.  Cann  (1  P.  W.  723),  there  is  no  necessity  for  me  to  say  more,  than  that 
they  fully  establish  a  principle  of  which  I  can  have  no  doubt,  that  where  family 
a^eements  have  been  fairly  entered  into,  without  concealment  or  im])osition  upon 
either  Aide,  with  no  suppression  of  what  is  true,  or  suggestion  of  what  is  false,  then, 
although  the  parties  may  have  greatly  misunderstood  their  situation,  and  mis- 
taken their  rights,  a  court  of  equity  will  not  disturb  the  quiet,  which  is  the  con- 
sequence of  that  agreement ;  but  when  the  transaction  has  been  unfair,  and  founded 
upon  falsehood  and  misrepresentation,  a  court  of  equity  would  have  a  very  great 
difficulty  in  permitting  such  a  contract  to  bind  the  parties. 

In  the  present  case  it  is  for  the  Court  to  consider,  first,  whether  the  pleadings 
have  sufficiently  put  in  issue  the  fact  of  imposition  ?  and,  secondly,  if  they  have, 
in  what  the  imposition  consists  1  I  suppose  the  most  prominent  mode  of  putting 
the  fact  of  imposition  is  this :  [464]  that  James  Gordon  knew  that  there  had  been 
a  marriage  de  facto ;  not  that  he  knew  the  marriage  was  a  legal  marriage,  hut 
that  a  ceremony  of  marriage,  whether  valid  or  not,  had  been  performed  previous 
to  the  public  marriage,  and  previous  to  the  birth  of  Hetrry ;  that  James  Gordon 
was  aware  of  this  fact,  and  knew  that  Harry  was  not  aware  <A  it,  and  kept  from 
him  the  knowledge  of  that  fact.  It  was  his  duty  to  communicate  the  fact  of  the 
private  marriage  ;  and  if  Harry  knowing  it,  had  decided  for  himself  that  the  cere- 
mony was  not  valid,  and  treating  it  as  not  a  marriage  de  jure,  had  chosen  to  enter 
into  the  contract,  there  would  have  been  no  ground  for  the  suggestion  of  imposition, 
unless  on  evidence  of  spoilation  of  papers,  of  which  I  find  no  allegation. 

When  this  case  came  before  me  at  "Vfestrnvaster  the  point  of  spoliation  of  papers 
was  adverted  to  ;  and  it  was  said,  that  the  evidence  produced  upon  the  issue  afforded 
strong  grounds  for  an  inference  contrary  to  the  verdict  on  the  question  of  the 
l^itimacy.  I  lay  all  this  entirely  out  of  the  question  ;  but  still  I  cannot  think 
that  the  case  has  been  argued  to  the  bottom.  I  am  clearly  of  opinion,  that  Mr. 
James  Gordon  has  no  right,  at  the  present  time,  to  argue  from  circumstances  that 
Harry  Gordon  is  IHe^timate ;  on  that  subject  he  is  concluded  by  the  verdict :  but 
he  has  certainly  a  right  to  say,  of  any  particular  circumstances,  that  they,  at  the 
time  of  the  contract,  induced  him  to  believe  that  Harry  was  not  legitimate ;  and 
the  question  would  then  be.  whether  this  is  not  a  case  of  mistake  into  which  all 
parties  might  honestly  fall  t  Before  the  Court  declares  a  contract  like  this  void, 
it  ought  to  be  fully  satisfied  that  the  contract  was  entered  into  under  circum- 
stances of  wilful  concealment. 

I  have  thus  explained  my  view  of  the  case ;  and  be-[4663"fore  I  pronounce 
a  final  decision  I  should  wish  to  have  it  argued  again  by  one  counsel  on  each  side. 
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Feb.  -27.   Mr.  Heald,  for  the  Plaintifi,  requested  that  the  cause  might  be  heard 

on  an  early  day. 

The  Lord  Chancellor.  Vt^hea  this  case  came  before  me  upon  the  verdict,  it 
was  opened  on  the  principle  that  the  Plaintiff  having  established  his  legitimacy, 
was  entitled  to  the  relief  prayed ;  but  the  order  directing  the  issue  has  not  pro- 
vided for  the  event  of  a  verdict  of  legitimacy,  but  proceeded  solely  on  theprincipla 
that  an  opposite  verdict  would  have  been  fatal  to  the  Plaintifi's  claim.  I  observe 
with  surprise  that,  on  the  b-ial,  not  only  the  deposition  of  the  mother  was  read,  but 
witnesses  were  admitted  to  prove  her  declarations.  Such  a  proceeding  is  certainlv 
irr^ular ;  when  she  was  a  witness  in  the  cause  no  evidence  of  her  declaratioii 
should  have  been  received  from  other  witnesses.  It  is  singular  that  such  a  prae^ 
should  have  occurred,  after  the  elaborate  discussions  on  the  law  of  evidence  appHcabie 
to  declarations  of  pedigree,  in  the  case  of  the  Berkeley  peerage  (4  Campb.  401). 

June  29,  1819.    The  cause  was  again  argued. 

Mr.  Heald  for  the  Plaintiff.  In  all  the  cases  of  family  agreement  which  have 
been  the  subject  of  judicial  decision  except  one,  the  contractmg  parties  had  among 
them  a  good  title ;  if  the  claim  of  [466]  one  was  bad,  by  necessary  conse(^uenoe 
the  claim  of  the  other  was  good.  Here,  if  Peter  and  Harry  Gordon  were  illegitmiate, 
the  estate  was  the  property  of  the  mortgagees  or  of  the  crown,  not  of  James  Gordon, 
The  agreement,  therefore,  which  the  Plaintiff  now  impeaches  was  without  consiikn- 
tion.  Harry  Gordon  sacrificed  a  part  of  his  rights,  in  consideration  of  the  title 
which  James  represented  himself  to  have  and  to  give  ;  but  it  is  clear  that  he  had  no 
title.  He  cannot  be  permitted  to  allege,  that  the  agreement  was  founded  on  the 
probability  that  he  might  become  the  grantee  of  the  crown. 

The  Lord  Chancellor.  Before  the  act  of  parliament  introduced  by  Lord  Redesdale 
(39  &  40  G.  3,  c.  88,  s.  12),  the  crown  could  make  no  grants  of  estates  escheated  beyond 
leases  for  short  terms  of  years  or  during  lives  (1  Ann.  st.  1,  c.  7 ;  34  G.  3,  c.  75) ; 
that  act  has  enabled  the  crown  to  be  more  liberal.  It  may,  however,  be  found,  on 
examination,  that  the  statute  of  Anne  is  not  applicable  to  lands  out  of  the  kingdcna. 
{Note  :  The  words  are,  "  manors,  &c.,  within  the  kingdom  of  England,  dominion 
of  Wales,  or  town  of  Berwiek-upon-Tweed,  or  any  of  them." 

Argument  for  the  Plaintiff  resumed.  The  conclusion  is,  that  the  agreement  wag 
voluntary,  and  this  case  is  within  the  principle  of  those  decisions  in  which  agteementa 
founded  in  misrepresentation,  whether  wilful  or  innocent,  have  been  rescinded. 

The  Lord  Chancellor.  If  the  Defendant,  James  Gordon,  when  he  entered  into 
the  agreement  knew  that  there  had  been  a  private  [467]  legal  marriage  between  his 
father  and  mother,  it  would  require  little  time  to  dispose  of  this  case  ;  if  he  knew 
that  there  had  been  a  ceremony  of  marriage,  without  knowing  whether  it  amounted 
to  a  legal  marriage,  and  omitted  to  communicate  that  fact  to  his  brother,  and  enable 
him  to  decide  for  himself  the  effect  of  the  ceremony  in  law,  the  consequence  to 
James  Gordon  might  be  serious  ;  but  does  the  bill  contain  any  charge  even  that 
Jamas  Gordon  knew  the  fact  of  marriage  %  If  not,  a  question  will  arise,  whether 
evidence  to  that  effect  can  be  admitted  at  all ;  and  if  admitted,  whether  Jams 
Gordon  is  to  be  concIu<ted  by  evidence  which  he  has  had  no  opportunity  of  answering. 

My  opinion  is,  that  if  Jamas  Gordon,  prior  to  the  agreement,  knew  that  there 
liad  been  a  private  ceremony  of  nmrriage,  and  conscientiously  beUeving  that  it  vas 
not  a  legal  marriage,  omitted  to  communicate  the  fact  to  his  brother,  the  Plaintiff 
would  be  entitled  to  relief ;  on  the  principle  that,  though  family  agreements  are 
to  be  supported,  where  there  is  no  fraud  or  mistake  on  either  side,  or  none  to  which 
the  other  party  is  accessary,  yet  where  there  is  mistake,  though  innocent,  and  the 
other  party  is  accessary  to  it,  this  court  will  interpose. 

Argument  for  the  Plaintiff  resumed.  The  bill  contAins  no  distinct  allegatioD 
that  the  Defendant  was  apprised  of  the  ceremony,  but  the  statement  in  the  answer, 
that  the  Defendant  had  been  informed  that  neither  Peter  nor  Harry  were  legitimate, 
is  sufficient  to  introduce  the  evidence.  But  the  objection  is  too  late ;  the  evklence 
was  received  on  the  original  hearing,  and  cannot  now  be  rejected,  when  the  cause 
is  heard  for  farther  directions. 

[468]  Mr.  Hart  for  the  Defendant.  The  fact  that  the  deed  was  voluntaiy, 
affords  no  reason  for  rescinding  it.  The  evidence  manifests  the  existence  of  mutiul 
doubts  of  the  Plaintiff's  legitimacy  ;  and  a  compromise  of  rights  originating  in 
such  doubts,  is  the  very  transaction  which  courts  of  equity  support,  in  order  to 
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preserve  the  peace  of  families.  Onn  the  supposed  right  of  the  crown  it  may  be 
sufficient  to  refer  to  Burgess  v.  W'heate  (1  Black.  123  ;  1  A'rfen,  177). 

In  the  course  of  the  argument  the  following  cases  were  cit^d  :  Stockley  v.  Stockley 
(1  Ves.  &  Bea.  23),  Stapilton  v.  StapUton  (1  Atk.  2),  Cann  v.  Cann  (1  P.  W.  723). 
PulUn  V.  Beadf  (2  Aiit.  587),  Cory  v.  Cory  (1  Ves.  Sen.  19),  Lansdovm  v.  Lansdotm 
{Mos.36i),  Bingham  V.  Bingham  {1       /Sen.  126),  Dunnage  v.  White  {1  Svxms.  137). 

The  lJ)rd  ChaneeUor  [Eidon].  I  have  never  known  a  case  in  vhicliL  it  was  more 
the  duty  of  the  Judge  to  make  a  covenant  with  himself  not  to  Bufter  his  feeUngs 
to  influence  his  judgment. 

It  is  obvious  that  the  Plaintiff,  if  not  legitimate,  has  no  title  to  relief ;  the  trial 
of  the  issue  has  decided,  and  I  think  properly,  that  the  PlaintifE  is  legitimate ;  unfor- 
tunately it  seems  to  have  been  taken  for  granted,  when  the  issue  was  directed, 
that  after  a  verdict  of  legitimacy  no  dispute  could  arise  touching  the  relief  to  be 
decreed ;  but,  in  fact,  the  question  still  remains,  whether,  admitting  the  Plaintif! 
to  be  legitimate,  the  agreement  was  concluded  under  circumstances  which  entitle 
him  to  [469]  relief  1  I  cannot  avoid  thinking  that  it  would  have  been  more  prudent 
first  to  consider  the  efEect  of  a  verdict  of  legitimacy,  lest  the  expense  and  time  of 
the  trial  should  be  -wasted.  The  case,  however,  has  taken  another  course,  a,nd  I  am 
now  to  decide  whether,  after  this  verdict,  and  on  these  pleadings  and  this  evidence, 
the  Plaintifi  is  entitled  to  relief. 

Withholding  my  judgment  on  the  effect  of  the  evidence  which  has  been  read 
for  the  first  time  on  this  hearing  for  farther  directions — I  mean  the  mortgage  deed, 
reserving  the  equity  of  redemption  to  Colonel  Gordon  and  his  children,  legitimate 
and  illegitimate,  and  some  letters,  I  will  proceed  to  observe  on  the  rest  of  the  evidence, 
and  to  point  out  in  some  degree  what,  as  I  conceive,  must  be  the  principles  of  decision. 

The  bill  is  filed  by  Harry  Gordon,  who  must  now  be  taken  to  be  the  eldest  living 
legitimate  son  of  Colonel  Gordon,  stating  that  his  father  died  in  1787,  seised  of 
estates  in  Grenada,  and  claiming  estates  in  America^  having  by  his  will  devised 
his  real  estates  to  his  son  Peter  and  his  heirs  for  ever.  Peter  was  the  elder  brother, 
legitimate  or  illegitimate,  of  Harry  Gordon  ;  and  Harry  being  found  le^^timate, 
Peter  must  be  taken  to  be  legitimate  also  ;  but  while  it  could  be  asserted  that  Harry 
vras  illegitimate,  it  followed  of  necessity  that  Peter  was  illegitimate  ;  and  on  the 
Defendant's  shewing,  therefore,  this  must  be  taken  to  be  a  case  in  which  the  father 
of  several  children,  some  legitimate  and  some  illegitimate,  has  given  an  estate  in 
fee  to  one  of  the  latter  class,  who  died  intestate  ;  and  in  which,  by  reason  of  his 
death,  estates  in  the  island  of  Grenada,  subject  to  a  mortgage  in  fee,  are  so  circum- 
stanced, if  the  law  there  is,  as  I  believe  it  to  be,  the  same  as  the  law  in  England,  that 
neither  the  Plaintiff  nor  the  Defendant,  James  Gordon,  [470]  have  any  title  to  them  ; 
because  if  the  doctrine  of  escheat  applied  to  those  estates,  the  title  was  in  the  crown  ; 
if  on  the  principles  adopted  in  Burgess  v.  Wheatey  the  mor^agee  might  refuse  to  be 
redeemed  by  any  one,  neither  the  plaintiff  nor  James  Gordon  could  disturb  his 
enjoyment ;  the  right  being  on  one  supposition  in  the  crown,  and  on  the  other 
in  the  mortgagee.  The  crown  was  dealt  with  as  is  usual  in  these  cases ;  that  is 
considerable  care  was  taken  that  its  officers  should  know  nothing  on  the  subject ; 
the  mortgagees  appear  to  have  acted  in  a  manner  highly  creditable  to  them,  and 
having  a  probable  title  themselves,  consented  to  dispose  of  the  estate  according  to 
the  agreement  entered  into  by  the  members  of  the  family. 

It  has  been  contended,  on  the  behalf  of  the  plaintiff,  that  this  case  is  distinguish- 
able from  Cann  v.  Cann,  and  other  authorities  of  that  clasa  ;  and  in  general  certainly 
the  circumstances  are  such  as  have  been  represented  ;  namely,  a  dispute  about 
the  title  to  an  estate,  which  clearly  belongs  to  one  of  the  disputants,  unless  it  belongs 
to  the  other  :  as  where  between  two  brothers,  supposed  to  be  both  legitimate,  or 
one  legitimate  and  the  other  illegitimate,  a  compromise  is  effected,  on  the  supposition 
of  the  illegitimacy  of  one  who  was  found  afterwards  to  be  legitimate,  the  Court 
holding  this  to  be  a  family  agreement,  would  not  disturb  it,  provided  that  there 
was  honest  dealing  on  both  sides,  and  each  withheld  the  communication  of  no 
circumstance  proper  for  the  consideration  of  the  other ;  though  one  had  been 
dealing  for  his  birth-right,  under  an  erroneous  notion  that  he  was  illegitimate,  he 
would  be  bound.  But  in  every  case  it  has  been  said,  and  it  would  be  monstrous  to 
hold  otherwise,  that  if  what  one  knows  has  been  concealed  from  the  other,  who  has 
been  misled  by  that  concealment,  the  Court  would  not  sanction  the  agreement. 
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[471]  It  is  said  that  this  case  differs  from  those  to  which  I  hare  alluded  in  this 
respect,  that  here,  on  the  hypothesis  of  illegitimacy,  which  was  the  foundation  of 
the  agreement,  neither  party  was  entitled.  I  doubt  much  whether  that  distinctioQ 
is  material,  and  I  think  the  fair  way  of  putting  the  case  on  that  point  is  this  :  both 
parties  had  agreed  to  set  out  of  question  the  title  of  the  crown,  the  adverse  title 
of  the  mortgagees  was  waived  in  favour  of  both,  and  both  consented  that,  for  the 
purpose  of  the  arrangement,  the  estate  should  be  considered  as  belonging  to  them ; 
and  I  am  of  opinion,  therefore,  that  if  the  dealing  is  honest,  this  cose  is  within  the 
principle  of  those  decisions.  But  a  difiSculty  arises  here,  partly  from  the  manner 
in  which  the  case  is  necessarily  and  properly  pleaded,  partly  from  the  nature  of  the 
case  as  collected  from  what  appears  on  the  pleadings,  contrasted  with  what  in  ever; 
way  of  estimating  the  due  weight  of  the  observations  made,  might  have  appeam 
there,  if  the  parties  thought  proper. 

The  Plaintiff  represents  that  in  1 788,  he  returned  from  the  East  Indies,  in  conae- 

guence  of  his  father's  death  ;  that  on  his  arrival  here  he  was  taught  to  believe  that 
is  father  had  been  only  once  legally  married,  subsequently  to  the  Plaintiff's  birth, 
and  must  be  understood  to  state  that  he  was  not  ap^zed  of  the  fact  of  that  prirate 
marriage,  which  is  now  to  be  considered  as  valid.  The  case  on  this  point  has  more 
of  complexity,  because  it  appears  that  the  parties  looked  to  the  law  of  Scotland, 
and  may  have  confounded  the  law  arising  from  Scottish  and  English  domicil.  In 
this  state  of  ignorance,  the  Plaintiff  conohides  an  agreement  with  James  Gordon, 
in  1790,  and  afterwar(^  in  1805.  The  bill  also  contains  an  alle^tion,  in  singular 
terms,  that  the  defendant  now  knows  the  private  marriage  ;  not  that  he  knew  it  at 
the  time  of  the  contract. 

[472]  The  answer  of  James  Gordon  may  be  read  in  two  ways ;  he  denies  his 
belief  that  there  was  a  private  marriage,  and  if  he  honestly  believed,  when  he  swore 
to  his  answer,  supposing  him  to  have  known  the  private  ceremony,  that  that  ceremoov 
did  not  constitute  a  marriage,  his  answer  is  strictly  true  ;  but  then  it  is  no  answer  to 
the  case  on  which  the  plaintiff  insists ;  and  if  it  is  a  fair  observation  on  the  one  hand, 
that  the  plaintiff  might  have  chargeid  much  more  in  his  bill,  on  the  other  hand 
it  is  obvious  that  James  Gordon  might  have  made  an  answer,  which,  if  it  truly 
stated  all  the  circumstances  of  the  case  as  he  knew  them,  might  have  put  an  end  to 
the  suit. 

Of  the  evidence,  I  lay  out  of  the  question  the  circumstances  to  which  more 
witnesses  than  one  speak,  I  mean  the  conduct  of  James  Gordon  with  regard  to 
family  papers,  on  the  news  of  his  father's  death  arriving  in  Scotland  ;  the  pleadings 
contain  no  allegation  on  the  subject,  and  I  must  therefore  know  nothing  of  it.  Bat 
supposing  JaT?K5  Gordon  to  know,  that  though  there  had  beenaceremonyof  marriage, 
the  marriage  was  not  valid,  if  he  knew  the  fact  of  the  ceremony  and  took  on  himwf 
to  determine  its  validity,  and  dealt  with  his  elder  legitimate  brother  without  dis- 
closing that  fact,  knowing  that  he  was  not  otherwise  apprised  of  it,  he  was  wrong ; 
when  he  entered  into  a  contract  with  his  elder  brother  as  the  heir  at  law  of  their  father, 
while  if  that  ceremony  constituted  a  valid  marriage  he  could  not  be  heir,  it  was  his 
duty,  as  an  honest  man,  to  state  the  fact  of  that  ceremony,  and  his  opinion  that  it  ml 
not  valid.  If  the  Plaintiff  So  informed  had  thought  proper  to  enter  for  himself  into 
the  consideration  whether  that  ceremony  did  or  not  constitute  a  legal  marrutge, 
and  had  then  dealt  with  James  Gordon,  this  case  would  have  been  brought  precisely 
within  those  decisions,  in  which  the  Court  has  refused  [473]  to  disturb  family  agree- 
ments. But  here  occurs  a  painful  part  of  the  case.  Dr.  Hogg  positively  aweart. 
under  circumstances  indeed  difficult  to  be  accounted  for,  but  which  can  never  justify 
me  in  saying  that  he  is  perjured,  that  he  communicated  to  James  Gordon  the  fact 
which  he  had  learned  from  his  father,  the  private  ceremony  of  marriage.  The 
defendant  requires  me  to  believe  that  this  clergyman,  the  tutor  of  the  family,  has 
solemnly  deposed  to  a  falsehood,  so  infamous  as  this  statement,  if  false,  must  be. 
But  the  deposition  is  supported  by  the  evidence  of  General  Adam  Gordon.  U  it 
difficult,  indeed,  to  understand,  why  neither  Dr.  Hogg  nor  Genml  Gordon  com- 
municated these  declarations  to  the  plaintiff  :  but  that  difficulty  will  not  authoiise 
me  in  discrediting  testimony,  than  which,  if  false,  more  profligate  was  never  given. 

It  must  be  considered,  therefore,  as  established,  that  before  the  agreement  of 
1790.  James  Gordon  knew  that  there  was  a  rumour  at  least  of  a  private  marriage; 
and  I  have  no  hesitation  in  saying,  that  whether  there  had  been  a  private  marriage 
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or  not,  yet  if  James  Gordon  withheld  from  the  plaintiff  the  information  which  he  had 
received  from  Dr.  So^g  and  Genraral  Gordon,  thia  bwrgain  if  speedily  questioned, 
could  not  have  stood  in  this  Court. « In  contracts  of  Uiis  sort,  full  ana  complete 
<M>mmunication  of  all  material  circumstances  is  what  the  Court  must  iiuist  on. 

The  fact  of  a  private  marriage  is  further  established  by  the  evidence  of  Mrs, 
Gordon  and  her  daughter ;  and  the  difficulty  of  understanding  the  delayj  of  Dr. 
Hogg  and  General  Gordon,  in  communicating  to  the  plaintiff  circumstances  ao 
material,  is  not  sufficient  to  discredit  their  testimony.  The  reason  which  they  assign 
is,  that  the  brothers  having  settled  their  differences  by  the  agree{4743~n[i6iit>  of 
1790,  the  witnesses  were  anxious  not  to  disturb  the  harmony  of  the  family.  It  is 
remarkable  also  that  General  Gordon  is  party  to  the  deed  of  mortgage,  reserving  the 
equity  of  redemption  to  the  children  legitimate  or  illegitimate  of  Colonel  Gordon  ; 
he  was  aware,  therefore,  that  some  difficulty  attended  the  question  of  legitimacy  ; 
the  mortgagees  reasonably  required  the  deed  to  be  so  framed,  that  the  question, 
should  not  embarrass  them.  But  much  more  is  necessary  before  t^is  evidence  can 
be  rejected. 

The  pleadings  on  the  part  of  the  Plaintiff  seem  not  so  ample  as  they  might  have 
been,  with  reference  to  so  singular  a  case  ;  but  it  must  be  considered,  whether  the 
allegations  of  the  defence  have  not  opened  a  case  within  the  statement  of  the  bill, 
however  general ;  and  it  must  be  recollected,  that  it  was  competent  to  the  Defendant, 
by  a  cros8.bill  to  obtain  from  the  Plaintiff  an  answer  supplying  all  the  defects  of  the 
record. 

The  case  will  finally  turn  on  this  point :  at  the  time  of  the  agreement,  did  James 
Gordon  know  that  there  had  been  a  private  ceremony  of  marriage,  whether  he 
thought  it  valid  or  not  1  H  he  did  not  know  that  there  had  been  a  private  ceremony, 
had  such  a  statement  been  made  to  him  t  Although  he  might  not  believe  that 
statement,  still  he  was  bound  to  communicate  it  to  his  brother.  If  it  can  be  shown 
that  the  Plaintiff  had  the  same  knowledge,  the  case  will  take  another  turn ;  but 
regard  being  had  to  the  nature  of  the  answer,  and  the  fact  that  no  cross  bill  has  been 
filed,  the  probability  is,  that  Jamas  Gordon  knew,  or  had  reason  to  believe,  that  there 
had  been  a  private  marriage,  and  that  the  Plaintiff  possessed  no  such  knowledge  ; 
and  then  the  parties  did  not  meet  on  equal  terms.  In  that  view,  taking  the  case, 
as  I  wish  to  take  it,  as  a  case  of  mere  non-disclosure,  [475]  the  Court,  even  at  this  late 
hour,  will  give  relief.  But  if  the  Plaintiff  had  a  knowledge  of  the  fact,  and  exercised 
h^  own  judgment  on  the  legal  effect  oi  it,  this  case  will  1m  one  of  that  class  in  which 
the  Court,  seeing  that  there  has  been  full  disclosure  on  all  ^es,  and  that  the  parties 
have  thought  proper  by  agreement  and  compromise  to  settle  That  each  shall  hereafter 
claim;  supports  the  contract,  though  proceeding  on  mistake.  If  in  this  case,  there- 
fore, the  Court  refuses  reli^,  the  refusal  will  be  grounded  on  the  fact,  that  all  parties 
acted  in  knowledge  ;  if  it  grants  relief,  its  interposition  will  'suppose  proof,  that  some 
material  circumstance  known  to  one  party  was  not  communicated  to  the  other. 

Julv  27.  The  following  cases  were  cited  on  the  admissibility  of  depositions 
beyond  the  allegations  in  the  bill.  Wa^d  v.  The  Duke  of  Buckingham  (3  Bro.  P.  C. 
ed.  Toml  681).  Tennant  v.  Stubbing  (3  Anstr.  640,  644).  Clarke  v.  Turton  (11  Ves. 
240). 

Aug.  16.  The  Lord  Chancellor  [E]don].  The  agreements  which  the  bill  in  this 
case  seeks  to  rescind  were  entered  into,  it  must  be  admitted,  after  considerable 
deliberation  on  the  subject.  The  chief  difficulties  of  the  case  arise,  unless  I  mistake 
its  nature,  from  the  infirmity  of  the  pleadings  on  each  ^e. 

At  the  date  of  the  agreement  of  1790,  recollecting  that  if  Harry  Gordon  was 
illegitimate,  Peter  Gordon,  as  the  elder  brother,  was  necessarily  illegitimate  also,  and 
[4761  that  by  reason  of  hia  illegitimacy  and  intestacy,  James  Gordon  could  have  no 
title  to  the  estates,  it  is  not  easy,  from  any  allegation  in  the  bill  or  answer,  to  under- 
stand the  views  of  the  parties ;  but  the  arrangement  seems  to  be  explained  by  the 
conduct  of  the  mortgagees,  who  kindly  agreed  to  consider  themselves  as  trustees 
for  the  family  ;  and  it  is  evident  that  the  parties  dealt  with  a  knowledge  that  the 
crown  might  have  a  claim  in  the  property,  for  the  contract  provides  for  the  event 
of  the  crown  establishing  its  claim. 

This  was  originally  opened  at  the  bar  as  a  case  in  which  the  Plaintiff  having,  by 
the  event  of  the  issue,  established  his  legitimacy,  nothing  remained  but  to  decree  the 
relief  which  the  bill  prays ;  but  in  my  opinion,  although  it  is  impossible  that  the 
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Plaintiff  ahould  succeed  if  ille^imate,  his  mere  legitimacv  will  not  entitle  him  to 
success,  and  for  this  reason :  1  apprehend  that  if  on  the  death  trf  an  indiridul 
seised  in  fee  of  an  estate,  a  dispute  arises  who  is  his  heir,  and  there  is  room  for  ratioiul 
doubt  as  to  that  fact,  and  the  partiea  deal  with  each  other  openly  and  fairly,  inrsitigst- 
ing  the  subject  for  themadvea,  and  each  eommnnicating  to  the  other  all  that  he 
knows,  and  all  the  information  which  he  has  received  on  the  question,  and  at 
len^h  adopt  a  resolution  to  distribute  the  property,  under  the  notion  tha.t  the  eldest 
claimant  is  illegitimate,  although  it  afterwaids  appears  that  he  is  l^itimate,  the  Court 
will  not  disturb  a  family  arrangement  of  that  kind,  merely  because  the  fact  is, 
eventually  found  different  from  the  supposition  on  which  it  was  founded.  I  put  the 
case  of  full  and  free  disclosure,  and  where  the  transaction  proceeds  on  a  compromise, 
with  reference  to  which  no  want  of  good  faith  on  either  side  can  be  suggeuten. 

[477]  On  the  question  of  legitimacy  the  verdict  is  decisive,  and  iam  bound  to 
consider  the  Plaintiff  as  the  legitimate  son  of  Colonel  Gordon ;  and  the  question  dot 
is.  whether  attending  to  the  tdUgata  £  probata  in  this  case,  these  agreements  are  to 
he  impeached,  and  to  what  extent,  and  on  what  terms  1 

I  lay  out  of  the  case  the  question  of  consideration ;  and  I  think  myself  justified 
by  the  authority  of  Conn  v.  Conn  and  other  decisions,  in  holding,  that  if  a  dispute 
arises  relative  to  the  legitimacy  of  children,  and  the  members  of  the  family,  to  maiD- 
tain  their  character  in  the  world,  arrange  their  rights  among  themserres,  if  th« 
matter  is  fully  before  them,  their  agreement  will  not  be  disturbed,  because  it  is 
founded  on  a  supposition,  which  imputes  the  character  of  legitimacy  to  the  illegiti- 
mate, or  illegitimacy  to  the  legitimate  ;  but  then  there  must  not  only  be  good  faith 
and  honest  intention,  but  full  disclosure ;  and  without  full  disclosure  honest  intention 
is  not  sufficient. 

My  view  of  this  case,  and  I  have  not  arrived  at  it  without  reluctance,  is,  that 
J amet  Gordon  knew  that  there  had  been  some  ceremony,  which  is  called  a  private 
marriage.  I  cannot  doubt  that  fact  without  imputing  to  several  witnesses  the  rooit 
infamous  perjury.  I  find  no  evidence  that,  at  the  time  when  the  Plaintiff  entered 
into  the  agreement  of  1790,  he  was  apprized  of  that  ceremony ;  and  I  say  that  if 
Jamea  Gordon,  knowing  that  fact,  of  which  the  Plaintiff  was  ignorant,  dealt  with 
him  without  disclosing  it,  whether  the  omission  of  disclosure  originated  in  design, 
or  in  honest  opinion  of  the  invalidity  of  the  ceremony,  and  of  a  want  of  obligation 
on  his  part  to  make  the  communicatbn,  the  agreement  cannot  be  sanctioned  by 
the  Court. 

[478]  If  James  Gordon  had  informed  the  Plaintiff  of  the  fact  of  the  private  cere- 
mony, and  afforded  him  the  opportunity  of  deciding,  by  his  own  judgment,  whether 
that  ceremony  constituted  a  marriage,  and  the  Plaintiff  had  consented  to  impute  to 
himself  the  character  of  illegitimacy,  when  by  the  verdict  it  appears  that  the  character 
of  legitimacy  belonged  to  him,  I  think,  omitting  at  present  the  question  of  considera* 
tion,  that  the  Court  could  not  have  interfered  with  the  agreement. 

It  is  not  uninstructive  to  observe  the  different  effect  of  the  same  evidence  oo 
different  minds  ;  the  letters  which  have  been  read  in  proof  that  the  Plaintiff  acted  with 
great  deliberation,  and  knew  the  fact  of  the  private  ceremony,  appear  to  me  strong 
evidence  that  he  never  had  that  knowledge. 

Many  views  of  this  case  it  is  difficult  to  reach,  considering  the  penury  of  allegation 
in  the  bill ;  but,  after  an  attentive  consideration  of  the  bill,  the  answer,  and  the 
evidence,  it  appears  to  me  that  these  aneements  must  be  rescinded ;  on  what  terms 
is  another  question.  If  the  deeds  are  declared  void,  the  other  parts  d  the  arrang^ 
mont  must  also  bo  set  aside. 

I  think  that  the  Defendant  is  entitled  to  have  a  declaration  inserted  in  the  decree 
of  the  ground  on  which  I  proceed  in  holding  the  deeds  void.  Such  declarations  <m 
the  record  are  always  useful,  enabling  the  parties  to  deal  with  them  as  they  think 
right. 

June  *26,  1821.  The  decree,  stating  that  the  cause  now  stood  for  judgment,  and 
reciting  the  pleadings,  and  that  the  parties  proceeded  to  a  trial  of  the  issue  on  the 
27th  Fehriiary  1H!8,  when  the  jury  found  that  the  [479]  Plaintiff  was  and  is  the 
legitimate  son  of  Colonel  Harry  Gordon,  proceeds  thus  : — "  His  liordship  doth  declare 
that  it  is  ost^iibliRlied  by  the  verdict  found  in  this  matter  that  the  Plaintiff  is  the 
lo^itimate  son  of  his  father  ;  and  His  Lordship  doth  declare  that  Pettr  Gordon,  his 
older  brother,  must  also  have  been  legitimate,  and.  consequently,  that  the  IMendaot 
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James  Gordon  was  not  the  heir  at  law  of  Harry  Gordon  the  elder,  nor  of  the  said 
Peter  Gordon  ;  and  farther,  that  it  appears  that  if  Peter  Gordon  was  not  legitimate, 
jet  if  having  survived  Harry  Gordon  the  elder,  he  became  entitled  in  fee,  in  law  or 
equity*  to  the  estates  in  question,  by  virtue  of  his  father's  will,  mentioned,  in  the 
agreement  of  1790,  to  bear  date  the  6th  day  of  August  1787,  the  Defendant  James 
Gordon  could  not  be  entitled  at  his  father's  death,  or  at  the  death  of  Peter  Gordon,  to 
the  estates  of  Harry  Gordon  the  father,  as  his  heir  at  law,  or  have  any  well-founded 
claims  to  the  said  estates,  as  such  heir  at  law  ;  that  nevertheless  the  agreement  of 
1790  purports  to  be  made  between  the  Plaintifi  Harry  Gordon  and  the  Defendant 
James  Gordon,  claiming  to  be  the  heir  at  law  of  the  testator  Harry  Gordon  the  elder, 
and  as  such  making  certain  claims  upon  the  estates  therein  mentioned,  over  and 
besides  the  provisions  made  for  him  by  the  will  and  codicil  of  1776,  1782,  and  1787, 
recited  in  the  said  agreement  of  1790,  and  which  will  and  codicil  are  thereby  by  the 
said  PlaintifF  and  Defendant  admitted  to  have  been  made  by  the  said  Harry  Gordon 
the  elder  ;  that  it  further  appears,  from  the  recitals  of  the  said  agreement  of  1790, 
that  if  Peter  Gordon  had  been  illegitimate,  and  Harry  Gordon  the  younger  also 
illegitimate,  and  if  the  estates  were  vested  in  Pel^  Gordon  by  virtue  of  the  said  will 
of  1787,  the  said  James  Gordon  could  not,  as  heir  at  law  of  his  father,  or  otherwise,  by 
his  contract,  or  by  any  other  his  act,  authorise  or  give  title  to  Harry  the  younger 
to  enter  upon  the  said  estates,  or  empower  him  effectually  [480]  to  require  the  mort- 
gagees mentioned  in  the  said  agreement,  to  re-convey  to  him  the  said  Harry  Gordon 
the  younger,  upon  payment  of  what  was  due  to  them,  or  vest  in  the  said  Harry 
Gordon  the  younger  any  interest  in  the  said  estates,  save  the  said  James  Gordon's 
interest  as  a  legatee  ;  that  it  also  appears  that  the  other  agreement  of  the  4th  day 
of  February  1805,  as  well  as  the  said  agreement  of  1790,  was  made  between  the 

Earties  thereto  in  consequence  of  the  supposed  illegitimacy  of  the  Flaintii!,  negatived 
y  the  before-mentioned  verdict ;  and  that  the  Defendant,  if  the  Plaintifi  was  illegiti- 
mate, had  no  title  to  the  lands  in  America,  nor  any  right,  for  his  own  behoof,  to  hinder 
the  Flainttfl  from  obtaining  possession  thereof,  subject  to  the  charges  thereon,  in  case 
such  lands,  under  the  grant  thereof,  were  vested  in  his  father,  and  passed  by  his 
father's  will  to  Peter  Gordon ;  and  His  Lordship  doth  declare,  that  if  the  Plaintiff 
could  not  be  relieved  against  the  said  agreements  on  the  mere  ground  of  mistake 
respecting  his  legitimacy,  on  the  ground  that  the  said  agreements  were  entered  into 
in  consequence  of  mistake  and  misapprehension  respecting  such  legitimacy,  yet 
that  the  Plaintiff  is  entitled  to  be  relieved  against  the  same  as  having  been  also  entered 
into  under  a  misapprehension  and  misunderstanding  that  the  said  James  Gordon 
the  Defendant  had  such  right  and  interest  in  the  said  estate,  as  would  enable  him 
effectually  to  give  and  assure  to  the  Plaintiff  those  benefits  and  interests  which,  for 
the  considerations  mentioned  in  the  said  agreements,  are  contracted  or  agreed  to 
be  given  and  assured  to  him  by  the  said  James  Gordon  ;  and  inasmuch  also  as  it  is 
established,  by  the  evidence  in  the  cause,  that,  prior  to  the  entering  into  the  said 
agreement,  the  Defendant  James  Gordon  had  oeen  informed  and  knew,  that  a 
ceremony  of  marriage  had  previously  taken  place  between  his  father  and  mother 
before  the  birth  of  the  Plaintiff  (being  the  marriage  which,  by  the  [481]  aforesaid 
verdict,  has  been  established  as  a  valid  marriage),  and  the  said  agreement  having 
been  entered  into  with  such  previous  information  on  his  part,  and  without  such 
information  being  imparted  to  the  Plaintiff,  who  might,  if  the  said  James  Gordon 
had  communicated  to  him  that  information,  have  been  able  by  due  inquiry  to  prove 
his  legitimacy,  as  he  has  since  proved  the  same,  after  he  had  discovered  that  such 
ceremony  had  previously  taken  place ;  His  Lordship  doth  therefore  declare  the  agree- 
ments in  the  pleadings  mentioned,  bearing  date  the  31st  day  of  March  1790,  and  the 
4th  day  of  February  1805,  to  be  void,  and  doth  order  and  direct  that  the  same  bo 
deUver«d  up  to  be  cancelled ;  and  it  is  further  ordered  that  it  be  referred  to  Mr. 
Dowdeswell,  to  whom  this  cause  stands  referred,  to  take  an  account  of  all  sums  of 
money  paid  by  the  Plaintiff  to  the  said  Defendant  James  Gordon,  or  to  any  other 
person  or  persons  by  his  order  or  for  his  use,  in  respect  of  the  annuity  mentioned 
m  the  agreement  bearing  date  the  31st  day  of  March  1790,  and  of  the  sums  of  £4600 
and  interest,  and  £1040  in  the  said  agreement  also  mentioned ;  and  it  is  ordered 
that  the  said  Master  do  compute  interest  on  the  res]>ective  sums  paid  by  the  Plaintiff 
to  the  Defendant  James  Gordon,  from  the  respective  times  of  paying  the  same  ;  and 
for  the  better  taking  the  said  account,  &c. ;  and  it  is  ordered,  that  what  the  said 
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Master  shall  find  to  be  the  amount  of  such  sums  and  interest  be  paid  into  the  Bank 
with  the  privity  of  the  Accountant-General  of  this  court,  on  the  credit  <^  this  came, 
subject  to  the  further  order  of  this  court ;  and  His  Lordship  doth  reserve  the  cod- 
sideration  of  costs,  &c. ;  and  this  is  to  be  without  prejudice  to  any  claims  which  the 
Defendant  James  Gordon  may  have  or  can  establish  against  the  Plaintiff,  in  respect 
of  the  estate  or  effects  of  Harry  Gordon  the  elder  deceased,  or  Peter  Gordon  deceued. 
or  either  of  them,  in  any  suit  or  proceedings  which  he  [482]  may  be  advised  to 
institute  against  him,  and  other  proper  and  ueceSBary  parties." — Reg.  Lib.  A.  1820, 
fal.  1984. 

(1)  Cited  2  Bligh  348.  The  following  cases,  on  the  construction  and  perfonu- 
ance  of  agreements,  are  extracted  from  MSS.  in  the  possession  of  the  Editor. 

Anonymous.    Poach.  1634. 

A  gift  of  a  moiety  of  the  donor's  goods,  to  be  enjoyed  after  his  death,  affects  those 
only  of  which  he  was  then  possessed. 

Mr.  Andrew  Gray,  a  bencher  of  the  Inner  Temple,  having  two  daughters,  and 
having  conchided  a  marriage  for  the  eldest,  gave  unto  her  a  moiety  of  all  his  goods  and 
household  stuff ;  and  the  other  moiety  to  his  other  daughter,  to  have  them  after 
Ms  death.  Those  only  pass  which  are  in  specie  at  the  time  of  the  gift ;  and  if  asy 
of  them  be  lost,  decayed,  or  changed,  and  others  bought,  and  brought  in  thar  place, 
they  do  not  pass  in  law  or  equity. — MS- 

Coke  V.  Bishop.    23'/  November.    29  Car.  2,  1677. 

See  Prebble  v.  Boghwstt  1  Swans.  309. — Effect  of  an  agreement  to  settle  present 

and  future  property. 

The  Defendant  having  been  long  since  arrested  for  £1000  at  the  suit  of  J.  S., 
the  Plaintiff  was  so  kind  to  him  as  ti  lay  down  the  money  for  him  ;  whereupon,  in 
requital  of  this  kindness,  the  Defendant  entered  into  articles  with  the  Plaintiff  to 
settle  upon  him  all  bis  real  and  personal  estate,  which  he  had  or  should  have,  except 
£3000.  {Note :  The  settlement  was  to  take  effect  from  the  death  of  the  Defendant- 
Reg.  Lib.  A.  1677,  fol.  105.)  Upon  these  articles  a  suit  was  commenced  in  Chancer\- 
in  the  year  1664,  and  a  decree  made  for  the  Defendant  to  settle  all  he  then  had. 
which  was  performed  ;  since  that  an  attempt  was  made  before  me  to  have  a  new 
decree  against  the  Defendant  to  settle  new  acquisitions  made  by  him ;  but  I  did  not 
think  a  court  of  conscience  obliged  to  execute  such  a  strange  agreement  any  farther 
than  it  had  been  carried  already,  since  it  tended  to  the  discouragement  of  ail  honest 
industry;  so  the  suit  failed.  Now  this  bill  was  exhibited  in  aid  of  the  former  decree 
in  1664 ;  fcr  it  d-d  not  demand  any  estate  accrued  since,  but  to  have  a  farther  con- 
veyance of  that  estate  which  was  then  in  being,  but  undiscovered,  and  is  now  proved, 
and  insisted  upon  some  old  forfeited  mortgages  then  unknown,  and  for  this  the 
Plaintiff  prevailed ;  but  because  forfeited  mortgages  in  fee  simple  are,  when  redeemed, 
part  of  the  personal  estate,  ergo  the  decree  was  with  a  proviso,  that  if  the  Defendant's 
personal  estate  was  not  worth  £3000  at  the  time  of  his  death,  according  to  the 
exception  in  the  articles,  then  these  forfeited  mortgages,  now  to  be  conveyed.  shonM 
be  subject  to  make  it  up,~-Lord  Nottingham's  MSS.— Reg.  Lib.  A.  1677,  fol.  105. 

Collet  V,  Butler. 

Whether  letters  referring  to  other  letters  which  have  been  suppressed,  but  not 
containing  in  themselves  certain  terms  of  agreement,  can  be  made  the  foundation 
of  a  specific  performance,  qtuere. 
On  a  marriage  between  a  son  of  the  Defendant  and  a  granddaughter  of  the 
PUintiff,  the  Plaintiff  settles  lands  to  the  use  of  the  son  of  the  Defendant,  the  intended 
husband,  for  life,  remainder  to  the  wife  for  life,  remainder  to  the  issue  of  their  two 
bodies  in  tail,  remainder  to  the  husband  in  fee.    Immediately  after  marriage,  the 
husband  dies  without  issue,  and  devises  all  his  reversionary  interest  to  his  father  the 
Defendant. 

The  Plaintiff  exhibited  his  bill  to  compel  the  Defendant  to  make  a  settlement  on 
his  son's  widow,  pursuant  to  an  agreement  on  his  part,  or  else  to  reconvey  the 
reversionary  interest  devised  to  him  by  his  son. 
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The  evidence  ol  the  agreement  waa  a  letter  written  by  the  father,  in  which  were 
words  to  thia  efFect : 

"  All  that  I  have  promieed  I  will  make  good  ; "  and  after,  "  all  that  I  have  is  for 
him  and  hie,"  i.e.  the  son.  This  letter  was  written  in  answer  to  one  from  the  son 
to  the  father,  which  was  suppressed- 

The  contents  and  occasion  of  the  son's  letter  were  to  acfjuaint  his  father  that  his 
proposals  would  not  be  accepted  till  they  could  hear  from  him. 

It  was  insisted  that  the  words  of  the  father's  letter  referred  to  proposals  which 
he  had  given  the  son  authority  to  make,  and  which  the  son's  letter  would  probably 
have  disclosed,  and  that  being  suppressed  by  the  Defendant,  ought  to  be  taken  most 
strongly  against  him  ;  and  that  the  words  "  all  that  I  have,"  included  both  real  and 
personal,  "  to  him  and  his,"  his  wife  and  children. 

It  was  said  by  Boto,  that  if  the  Court  should  be  against  the  Plaintifi  as  to  making 
a  settlement,  the  Defendant  ought  to  reconvey  the  estate  devised  to  him.  the  c<n- 
sideration,  viz.  the  settlement  on  the  husband's  side,  not  being  executed  :  as  in  case 
lands  are  sold  and  conveyed,  uid  the  purchase  money  never  paid.  Chancery  will 
coinpel  the  vendee  to  reconvey. 

To  this  it  was  answered,  that  the  settlement  made  by  the  Plaintiff  mentioned  no 
consideration  of  any  other  settlement  to  be  made  by  the  Defendant,  nor  any  other 
consideration  at  all  but  marriage,  which  was  executed,  and,  therefore,  no  reason  for 
a  reconveyance. 

The  Ix>rd  Keeper  told  the  Defendant's  counsel  they  need  not  labour  that  point- 
As  to  the  other,  the  Defendant's  counsel  admitted  it  to  be  a  case  of  great  com- 
passion, but  not  within  the  power  of  the  Court  to  relieve  :  they  agreed  that  the 
bare  memorandum  of  an  agreement  put  in  writing  and  subscribed,  was  not  within 
the  statute  of  frauds,  provided  it  be  of  a  thing  in  certain,  but  that  this  was  utterly 
uncertain  of  itself,  and  not  capable  of  being  reduced  to  a  certainty,  there  being  no 
evidence  of  the  proposals  to  which  it  refen^d ;  and  as  to  the  suppressing  a  letter, 
they  thought  it  very  different  from  suppressing  a  deed,  and  hard  that  a  man  should 
sufEer  for  not  keeping  all  his  letters  by  him. 

Vemcn  cited  two  cases  where  the  Court  compelled  the  execution  of  proposals 
made  by  letters  :  in  one,  the  father  said  he  would  give  his  daughter  £3000  ;  m  the 
other  case,  the  father  said  he  would  not  give  his  daughter  above  £1500 ;  but  dis- 
tinguished this  case  from  both,  because  in  them  there  is  a  sum  certain  named,  but 
not  in  this. 

Lee  cited  Hkewise  several  cases  of  great  compassion  where  Chancery  could  give 
no  relief.  The  case  of  the  present  Earl  of  LincoCn,  which  waa  thus  :  the  last  Earl  of 
Lincoln,  by  several  successive  wills,  gave  his  estate  to  the  present,  to  whom  the 
honour  was  to  descend,  but  after  the  date  of  the  last  of  those  wills,  he  settled  his 
estate  in  consideration  of  an  intended  marriage ;  now,  though  that  marriage  never 
took  ef  ect,  nor  consequently  the  settlement,  yet,  this  being  in  law  a  revocation  of 
the  will.  Chancery  would  not  relieve. 

Another  case  was  thia  :  trustees,  out  of  the  profits  of  the  trust  lands,  purchased 
other  lands ;  and  though  the  proof  was  very  full  that  they  purchased  those  very  lands 
with  the  same  money  they  had  received  from  the  trust  lands,  yet  Chancery  would 
not  make  the  purchased  lands  liable  to  the  trust,  money  having,  as  it  was  said,  no 
ear-mark. 

The  like  case  of  a  miller  at  Uaiitridge,  who  had  hid  £500  in  a  hole  in  a  wall ;  the 
person  that  found  it  purchased  lands  with  it,  and  died,  leaving  no  assets ;  the  Court 
could  not  decree  those  lands  to  the  miller. 

The  Lord  Keeper.  I  will  go  as  far  as  I  can  for  the  Plaintiff.  Let  the  Plaintiff 
search  for  precedents  where  Chancery  has  decreed  reconveyances,  and  the  Defendant 
attend  me,  that  I  may  see  what  he  will  propose. 

Afterwards,  the  Defendant  agreed  to  settle  all  the  estate  he  had  to  the  widow 
of  his  son  for  life,  and  so  the  matter  was  compounded. — From  Mr.  Cox's  notes.  Lord 
Colchester's  MSS. 
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Gregor  v.  Kemp.   In  Chancery.         January  1732. 

A  dispositioii  in  fraud  of  a  covenant  in  marriage  articles,  to  give  a  fourth  part  of  tbe 
covenantor's  real  and  personal  estate  at  the  time  of  his  death,  rescinded. 

Joan  Kemp,  mother  of  the  Defendant,  on  the  marriage  of  her  eldest  son,  John 
Kemp,  with  Mary,  late  wife  of  the  present  Plaintiff,  among  other  things,  in  con- 
sideration of  the  marriage,  covenanted  by  her  last  will,  or  otherwise,  to  give,  grant 
or  devise  to  John  Kemp,  his  executors  or  administrators,  one  full  fourth  jpart  of  all 
the  real  and  personal  estate  she  should  be  seised  of  or  entitled  to  at  the  tune  of  her 
death.  The  marriage  took  effect,  but  afterwards  /oAn  Kemp  and  his  daughter, 
the  only  issue  of  that  marriage,  both  falling  into  a  very  bad  state  of  health,  the  mother 
often  declared  her  apprehensions  that  neither  her  sou  nor  his  child  would  long 
survive  her,  and  therefore  appeared  much  dissatisfied  at  the  covenant  entered 
into,  because  so  large  a  portion  of  the  estate  was  likely  to  go  into  the  hands  of  strangers. 
Three  days  before  her  death,  she  sent  for  a  friend  of  hers,  told  him  that  she  had  £1000 
in  bags  lying  at  Mr.  Hearle's,  a  banker  hard  by,  and  directed  him  to  draw  up  an  instru- 
ment or  authority  in  writing,  whereby  she  empowered  him  to  give  two  of  the  fosgg, 
containing  £200,  to  one  of  her  daughters ;  two  other  bags,  containing  £200  more, 
to  another  of  her  daughters  ;  and  the  remaining  £600  to  Hawes  and  Pearee,  whom, 
she  told  him,  she  had  made  trustees  in  her  will ;  and  the  £600  were  to  be  in  trust 
for  several  of  her  grandchildren.  Accordingly,  an  instrument  in  winting  vai 
prepared  for  the  purposes  aforesaid ;  and  at  the  sune  time  she  signed  an  oraer  to 
Mr.  Eearle  to  pay  the  said  sums  to  Hatoes  and  Pearce  for  the  use  of  the  children. 
Hearle  delivered  the  money  to  Pearce  in  £100  hags,  which  Pearu  sealed  up,  and  wrote 
upon  them,  "  for  Mrs-  Hand,  Mrs.  Tomkins,  Mrs.  N.  Kemp  "  (the  three  daughters), 
and  then  left  them  in  the  hands  of  Hearle,  to  be  delivered  when  called  for.  Three 
days  after  this  transaction  Joan  Kemp  died ;  and  in  a  short  time  J ohn^emp,  the  son. 
died,  and  by  his  will  devised  to  hie  wife  all  his  goods  and  chattels,  real  and  personal 
estate  whatsoever,  and  made  her  executrix.  His  daughter  died,  and  Mary,  the 
widow,  married  the  Plaintiff,  and  died. 

The  Plaintiff,  as  administrator  of  Mary,  and  administrator  de  bonis  non  of  Jchn 
Kemp,  filed  a  bill  against  N.  Kemp,  to  have  an  account  of  the  estate  of  Joan  Kemp. 
and  to  have  the  full  lourth  part  of  her  estate,  and  that  the  £1000  disposed  of  as  above 
might  be  charged  upon  the  renuuning  three  parts  of  the  estate ;  insisting  that  the 
disposition  was  in  fraud  of  the  articles,  that  it  was  made  in  her  last  sickness,  and  but 
just  three  days  before  s  he  died :  that  it  was  at  beat  a  donatio  causa  mortis,  and 
would  have  been  alterable  by  a  will  made  after,  or  in  case  she  herself  had  recovered ; 
that  if  this  was  so,  it  was  like  the  will  of  a  freeman  of  London,  which  never  had  been 
allowed  to  defeat  the  customary  shares  of  his  widow  or  children  after  his  death. 

On  the  other  side  it  was  argued,  that  there  could  be  no  pretence  that  J oan  Kemp. 
notwithstanding  these  articles,  was  not  at  liberty  in  her  lifetime  to  have  disposed  of 
her  personal  estate  as  she  thought  fit ;  that  she  might  have  invwted  it  in  a  purchase, 
or  might  have  lived  upon  the  prinicipal ;  and  if  she  had  thought  fit  to  spend  and 
giv6  it  idl  away  in  her  lifetime,  the  Plaintiff  must  have  been  content,  and  could 
have  had  no  remedy ;  that  this  was  not  a  donatio  causa  mortis,  but  a  donatio  inter 
vivos ;  that  the  donation  was  followed  by  an  actual  delivery  ui  her  lifetime,  and  oould 
never  after  have  been  recalled  or  revoked  if  she  had  recovered ;  that  though  £600 
of  the  money  were  ^ven  to  the  same  persons  whom  she  had  named  trustees  in  her 
will,  yet  that  was  only  a  description  of  the  trustees  she  intended  to  take  care  of  it 
for  her  grandchildren,  and  did  not  make  it  any  part  of  her  will,  or  in  any  sort 
dependent  upon  her  will,  and  therefore  the  Fluntiff  had  no  colour  to  impeach  or 
call  it  in  question. 

The  Lord  Chancellor  [Macclesfield]  was  of  opinion,  that  the  disposition  was  m 
fraud  of  the  articles.  He  agreed,  that  notwithstanding  the  articles,  Mrs.  Kemp  was 
not  restrained  from  disposing  of  her  estate  any  way  in  her  lifetime,  and  had  a  full 
power  over  it,  but  with  this  single  exception,  viz.  she  was  restrained  from  making 
a  distribution  on  pui^>ose  to  defeat  the  covenant,  which  it  is  here  fully  proved  aha 
did  ;  for  she  was  unwilling  her  estate  should  gp  to  strangers  ;  and  the  disposition 
is  a  plain  fraud  ;  it  was  the  intent  of  the  artieles  that  it  should  be  for  straneers.  for 
it  is  to  him,  his  executors,  &c. ;  therefore,  if  he  should  think  proper  to  make  his  wife 
executrix,  as  he  did,  it  was  designed  for  her  benefit.   But  supposing  this  disposition 
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had  not  been  with  this  avowed  design  to  evade  the  articles,  yet  he  should  have  thought 
it,  as  it  is  circumstanced,  a  donatio  mortis  causa,  and  not  good ;  for  otherwise  articles 
of  this  nature  will  signify  nothing,  if  they  are  thus  eluded  by  a  disposition  a  day  or 
two  before  death;  and  m  this  ease  she  puts  the  greatest  part  of  the  money  into 
the  hands  of  the  trustees  named  in  her  last  will,  bo  that  it  seems  to  have  the  air 
o£  a  will.  The  PlaintifE,  therefore  must  have  the  full  fourth  part  of  the  estate  after 
debts  paid ;  but  this  disposition  is  good  to  affect  the  remaining  three  parts  of  her  estate, 
and  must  be  satisiied  out  of  it  to  the  several  Defendants. — MS. 

"  Whereupon,  and  upon  long  debate  of  the  matter,  &o.,  His  Lordship  declared, 
that  although  he  was  of  opinion  that  the  said  / oan  Kemp  was  not  restrained,  in  her 
life-time,  from  disposing  her  estate,  or  doing  any  thing  which  was  not  professedly 
in  breach  of  the  said  articles  made  on  the  marriage  of  the  said  John  Kemp,  her  son, 
yet  it  manifestly  appearing  that  the  said  Joan  Kemp's  disposing  the  £1000  in  the 
pleadings  mentioned  was  not  bona  fide,  hut  purposely  done  that  the  articles  might 
not  take  place,  it  was  a  fraud,  and  ought  not  to  stand  against  the  PlaintiiT  Gregor  ; 
and  doth  therefore  order  and  decree  that  the  Defendants,  the  executors  of  the  said 
Joan  Kemp,  and  the  other  Defendants  to  the  PlaintifE  Gregor' s  bill,  do  come  to  an 
account  with  the  said  PlaintifE,  before  Mr.  Edwards,  one,  &c.,  for  what  of  the  said 
J  oan  Kemp's  estate  came  to  their,  or  either  of  their  hands,  &c.  ;  and  the  said  Master 
U  also  to  take  an  account  of  the  debts  of  the  said  J  oan  Kemp  which  remained  unsatis- 
fied at  the  time  of  her  death,  and  is  to  make  an  allowance  tnereof  to  the  said  Defend- 
ants, the  executors,  out  of  the  estate  of  the  said  testatrix,  and  is  also  to  make  them 
all  just  allowances ;  and  for  the  better  taking  the  account,  &c. ;  and  what  upon 
taking  the  said  account  shall  appear  to  be  the  personal  estate  of  the  said  Joan  Kemp, 
after  her  debts  satisfied,  and  all  other  just  allowances  made  to  the  said  Defendants, 
the  executors,  as  aforesaid,  it  is  ordered  and  decreed  that  the  said  Defendants, 
the  executors,  do  pay  one-fourth  part  thereof  to  the  PlaintifE  Gregor,  with  interest 
for  the  same,  to  be  computed  by  the  said  Master,  from  the  end  of  the  year  after  the 
death  of  the  said  testatrix  ;  and  do  likewise,  out  of  the  three  remaining  fourths  of 
the  said  Joan's  estate,  pay  xmto  the  PlaintiS,  Gregor,  £250,  being  fourth  part  of  the 
£1000  80  disposed  by  the  said  Joan  in  fraud  of  the  said  articles  ;  and  do  likewise  pay 
interest  for  the  said  £250  from  a  year  after  the  death  of  the  said  testatrix  Joan 
Kemp ;  but  as  to  the  other  Defendants  to  whom  the  said  £1000  were  given  by 
the  said  Joan  Kemp,  His  Lordship  doth  order  that  the  matter  of  the  Plaintifi  Gregor  s 
bill  do  stand  dismissed  out  of  this  Court,  with  costs,  to  be  taxed,  &c  ;  but  such  costs 
are  to  be  repaid  by  the  Defendants,  the  executors,  who  are  also  to  pay  the  Plaintiff's 
own  costs  so  to  be  taxed,"  &c.    Reg.  Lib.  A.  1722,  fol.  267-269. 

Green  v.  Sparrow.   In  Chancery.    25th  October  1125. 

[Distinguished,  Wheailey  v.  Westminster  Brymbo  Coal  Co.,  1869,  L.  B.  9  £q.  550.] 

Rent  for  a  colliery  commencing  the  first  quarter  day  after  a  certain  quantity  of 
coal  had  been  dug,  ordered  to  be  paid  from  the  quarter  day  prior  to  which  that 
quantity  would  have  been  dug,  but  for  the  fraudulent  delay  of  the  lessee. 

The  Plaintiff,  in  the  year  1721,  leased  to  the  Defendant  some  coal  mines,  reserving 
a  rent  of  £600  per  annum,  the  first  quarter's  rent  to  be  paid  at  the  next  feast  after 
the  lessee  should  have  digged  1000  stacks  of  coal;  the  lessee  covenanted  that  he 
would  dig  or  cause  to  be  digged  the  said  1000  stacks  of  coal  without  delay,  and 
in  a  reasonable  time  ;  and  it  was  further  covenanted  between  the  parties  tha  t  the 
Defendant  might,  upon  six  months'  notice,  determine  and  quit  the  said  lease,  paying 
all  the  rents  due,  and  performing  all  the  covenants  contained  in  the  lease.  The 
lessee  entered,  and  in  1723  gave  six  months'  notice,  according  to  the  agreement, 
whereby  he  insisted  that  the  lease  was  determined  at  Christmas  1723.  The 
PlaintifE  preferred  his  bill,  and  set  forth  that  the  Defendant  after  entering  into  the 
lands  at  Christm^  1721,  wrought  in  the  mines ;  and  having  digged  the  1000 
stacks  of  coal  about  a  week  before  quarter-day,  wanting  only  a  small  quantity, 
employed  his  workmen  in  other  works,  telling  some  of  them  that  he  was  not  such  a 
fool  as  to  pay  a  quarter's  rent  for  a  few  days'  work ;  by  which  means  the  1000 
stacks  of  coal  were  not  digged  till  after  Lady-Day,  whereas  they  might  have  been 
digged  before,  had  not  the  Defendant  himself  prevented  it ;  and  insisted  that  the 
first  quarter's  rent  therefore  ought  to  have  been  paid  upon  Lady-Day  1721  :  and 
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prayed  that  the  Defendant  might  be  obliged  specifically  to  perform  his  corenanu, 
and  continue  the  lease  for  the  twenty-one  years ;  for  not  having  performed  his 
corenants,  he  insisted  he  could  not  determine  it ;  for  that  the  power  to  determine 
by  notice  was  conditional,  viz.  on  paying  the  rent  and  performing  the  coToiants. 
by  one  of  which  he  was  obliged  to  dig  the  pits  in  a  workman-like  manner,  and 
to  level  the  pits  with  the  gin-pits  (viz.  the  pit  where  the  engine  is  to  carry  away  the 
water),  which  he  had  not  done,  whereby  the  pits  were  overflowed  with  water,  and 
become  of  no  service  to  the  Plaintiff. 

It  was  said  for  the  Plaintiff  that  the  Plaintiff's  application  was  very  proper  in 
this  Court,  for  the  Defendant  had  made  use  of  fraud  and  contrivance  to  prevent 
the  commencement  of  the  rent,  and  that  he  was  entitled  to  insist  on  a  specific  per- 
formance of  the  Defendant's  covenant,  and  continuance  of  the  lease  ;  for  though 
there  might  be  an  action  of  law  for  breach  of  covenants,  if  he  had  not  performed 
them,  yet  it  is  more  just  and  reasonable  in  a  court  of  equity  to  oblige  the  Defendant 
specifically  to  perform  his  covenants,  than  to  drive  the  Plaintiff  to  an  action  of  lav 
to  recover  damages  only  for  the  breach  of  them. 

For  the  Defendant  it  was  said,  that  the  bill  ought  to  be  dismissed,  because  the 
Plaintiff,  if  injured,  might  have  his  remedy  at  Taw  ;  for  if  the  Defendant  had 
prevented  the  digging  the  1000  stacks  of  coal  by  design,  an  action  of  cov^nt 
would  He  against  nun  at  common  law,  since  he  covenanted  that  he  would  dig  tlum 
without  delay,  &c.  And  as  to  the  second  point,  if  he  has  not  performed  his  covenants, 
he  cannot  determine  the  lease ;  and  then  it  still  continues  without  the  assistaoee 
of  this  Court;  if  he  has  perfoiraed  them,  he  may  determine  it:  and  this  is  apn^r 
fact  for  a  jury  to  decide,  and  not  for  this  Court. 

King,  Lord  Chancellor,  agreed  that,  as  to  the  second  point,  it  is  proper  to  be 
tried  at  law,  and  in  an  action  of  debt ;  for  if  the  Defendant  has  not  performed  his 
covenants,  he  cannot  then  determine  the  lease,  and  if  that  is  still  subsisting,  which 
is  a  fact  for  a  jury  to  try,  an  action  lies  for  the  rent.  But  as  to  the  first  point,  though 
he  might  indeed  have  remedy  by  an  action  of  covenant,  upon  the  collateral  covenant 
to  dig  the  coal  without  delay,  &c.,  yet  here  was  fraud  in  preventing  the  digging  before 
the  quarter-day,  in  order  that  the  rent  might  not  commence  so  soon ;  and  this 
fraud  requires  the  interposition  of  the  Court.  Decree,  therefore,  the  Defendant 
must  pay  the  first  quarter's  rent  due  at  Lady-Day  1721,  and  account  and  pay 
the  rent  to  Christmas  1723,  till  which  time  he  allows  the  lease  continued  ;  and  the 
Flaintifi  to  have  the  costs  against  the  Defendant  so  far  as  he  has  prevailed  ;  and  as 
to  the  other  point,  whether  the  lease  is  determined  or  no,  it  is  properly  cogniuble 
at  common  law,  and  the  bill  must  be  dismissed  as  to  that,  and  the  Defendant,  as 
to  that  matter,  so  far  must  have  his  costs. — MSS. 

The  following  is  the  entry  in  the  register  relative  to  the  question  noticed  in  the 
preceding  report : 

"  Upon  debate,  &c.,  His  Lordship  declared,  that  the  said  George  Svarrovo  fraudu- 
lently delayed  the  getting  the  1000  stacks  of  coal  till  after  the  quarter  day,  on  purpose 
to  keep  off  the  commencement  of  the  rent ;  and  doth,  therefore,  think  fit  to  order 
and  decree  that  the  Defendant  Sparrow  do  pay  to  the  Plaintiff  Green  the 
first  quarter's  rent  for  the  said  colliery  works,  as  due  at  Lady-Day  1721  ;  and  do 
continue  to  pay  the  rent  for  the  same  from  Lady-Day  1721  to  Christmas  1723," 
&c.— Reg.  Lib.  A.  1725.  fol.  120-124. 

Sear  v.  Ashvell.   In  Chancery,  Marchl1Z9. 

Vide  Bolton  v.  Boltont  3  Swans.  414. — A  voluntary  deed  in  favor  of  younger  children, 
though  retained  in  the  possession  of  the  grantor,  and  afterwards  destroyed  bj 
him,  established  against  legatees. 

The  Lord  Chancellor  [Hardwioke].  The  first  question  is  in  respect  of  two  demands 
made  by  two  persons  under  two  bonds  given  to  each  of  them  for  £40,  payable  after 
the  death  of  the  testator's  mother;  and  as  to  them,  I  am  of  opinion,  that  the  legacy 
of  £60  a  piece  given  to  them  in  the  will  was  in  satisfaction  of  those  two  bonds,  the 
legacies  being  ^eater  than  the  bond  debts,  and  made  payable  at  the  same  time. 
The  next  question  is  as  to  the  claim  by  the  testator's  younger  children  by  his  fint 
wife,  under  the  settlement  26  February  1720,  which  has  been  destroyed,  but  a 
draft  thereof  has  been  produced  and  admitted  by  the  Defendant's  answer,  which  I 
make  no  doubt  is  a  reasonable  settlement.  Dimmoek  devised  his  estate  to  Atkins, 
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the  testator,  and  his  wife,  and  their  heirs  ;  Atkins,  after  his  wife's  death,  intending 
to  marry  again,  made  a  settlement  to  trustees  for  500  years,  in  nature  of  a  mortgage, 
with  condition  that  if  his  heirs  or  executors  paid  £300  to  BeUeard  his  eldest  son, 
£200  a  piece  to  John,  his  youn^r  son,  and  Maty,  his  daughter,  then  the  term  to 
cease.  Aikins  afterwards  married  Elieabeth,  now  his  widow ;  the  Defendant  then 
sent  for  the  former  settlement  and  burned  it,  and  a  copy  thereof  is  produced  and 
proved ;  and  the  question  is,  whether  younger  children  are  entitled  to  the  benefit 
of  the  settlement  t  and  I  am  of  opinion  they  are  entitled,  and  that  the  settle- 
ment will  be  good  against  the  tratator,  and  all  claiming  under  him  ;  for  it  was 
plainly  a  provision  for  younger  children  from  whose  mother  or  uncle  Atkiiis  had 
the  estate,  and  younger  children  are  to  many  purp<»es  considered  as  purchasers ; 
and  being  an  absolute  settlement,  A  thins  had  no  power  to  revoke  it.  It  was  admitted 
for  the  Defendant  that  if  the  settlement  was  now  in  being,  they  would  at  all  events 
be  intitled  to  the  benefit  of  it,  but  that  being  always  kept  in  testator's  own  custody, 
and  never  delivered  to  the  trustees,  and  he  having  destroyed  it,  it  should  not  now 
be  set  up  again  ;  and  for  this  purpose  the  case  of  NaldredY.  GiUam  (1 JP.  W.  677) 
has  been  cited,  but  I  think  that  was  difEerent ;  there  was  a  mere  voluntary  settlement 
in  every  respect,  not  only  as  to  creditors,  being  a  settlement  by  an  aunt  for  the  benefit 
of  her  nephew,  which  never  was  disclosed,  but  kept  always  in  her  possession,  and 
made  for  a  person  for  whom  she  was  not  obliged  to  provide  ;  some  body  broke  open 
her  scrutoire,  and  the  nephew  clandestinely  took  a  copy,  and  she  afterwards  destroyed 
the  settlement ;  this  Court  would  not  suffer  the  copy  to  be  set  up,  because  it  would 
not  have  it  set  up  for  any  body  else,  not  even  in  favour  of  an  heir  at  law,  but  the 
person  claiming  under  it,  must  take  his  chance,  whether  it  should  appear  fraudulent 
or  not.  The  present  case  is  difEerent,  being  a  settlement  for  children  otherwise 
unprovided  for,  and,  therefore,  as  such  they  are  entitled  to  set  up  this  co]py. 

The  question  then  is,  how  far  they  are  entitled  to  have  the  benefit  of  it  1  And  I 
think  they  are  entitled  as  against  all  those  claiming  under  the  bill,  but  not  against 
the  specialty  creditors ;  for  being  voluntary  it  will  be  considered  as  fraudulent 
against  them,  upon  the  statute  of  Elizabeth  (13  Elie.  c.  5) ;  for  though  in  some 
cases  voluntary  settlements  have  been  held  good,  where  there  appear  any  badges 
of  fraud,  and  a  settlement  is  to  commence  after  the  death  of  the  person  who  makes 
it  (as  in  the  present  case),  it  has  been  always  held  such  in  a  court  at  law  ;  and  if 
at  law  the  creditors  would  be  entitled  against  the  settlement,  there  is  no  colour 
why  in  equity  they  should  not  be  entitled  :  but  this  is  only  as  to  the  bond  creditors  ; 
those  by  simple  contract  cannot  prevail  against  the  settlement,  because  that  was  a 
prior  chaige  upon  the  estate  in  favour  of  children,  and  against  those,  simple  contract 
creditors  will  not  be  preferred,  though  they  would  against  legatees.  Indeed,  even 
that  was  formerly  otherwise  ;  where  debts  and  legacies  were  charged  upon  the 
estate,  it  has  been  decreed  that  they  should  be  paid  pari  passu  ;  but  now  it  is  settled 
that  creditors  always  must  take  place. 

The  next  question  is  as  to  the  residue  of  the  personal  estate,  and  I  should  be 
inclined  to  think  that  it  ought  to  be  taken  as  a  specific  legacy,  exempt  from  debts, 
in  case  the  real  estate  was  sufficient,  which  in  this  case  it  is  not.  The  real  estate 
is  devised  to  trustees  to  sell  the  same  for  payment  of  all  his  debts,  and  for  the  main- 
tenance of  children  to  twenty-one,  or  day  of  marriage ;  and  then  the  residue  of 
the  land  to  his  eldest  son  ;  then  he  gives  out  of  the  personal  estate  several  specific 
legacies ;  and  then  says,  "  Item,  I  give  all  the  rest  and  residue  of  my  money 
and  personal  estate  unbequeathed  to  my  wife  " ;  and  makes  her  executrix.  Now 
where  a  personal  estate  is  given  as  a  residue,  it  is  generally  held  to  be  liable  not- 
withstanding,  in  the  first  place  for  the  payment  of  debts ;  it  must  be  something 
very  particuUir  to  make  it  otherwise,  and  I  think  that  particiUarity  does  occur  here ; 
because  the  real  estate  is  before  charged  for  payment  of  all  his  debts,  and  the  residue 
of  the  personal  estate  unbequeathed  is  given  to  the  wife  ;  which  shews  the  residue 
of  the  personal  estate  in  that  case  was  meant  as  a  specific  legacy,  and  the  real  estate 
(in  case  it  was  sufficient)  is  charged  therewith  ;  and  so  it  has  been  deter- 
mined (2  Vera.  718) ;  and  the  only  doubt  remaining  is  as  to  the  wife's  being  made 
likewise  executrix ;  but  I  believe  the  cases  cited  at  the  bar  were  likewise  where 
the  residuary  legatee  was  made  executor,  as  in  the  case,  so  that  circum^^ce  is 
not  material.  But  the  real  ratate  here  not  beinc  sufficient,  I  think  the  creditors 
must  come  upon  the  personal  estate.   MSS.  Beg.  Lib.  £.  1739,  foU  437. 
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Bolton  V.  Bolton.   In  Chancery.   5th  December  1739. 

Vide  Sear  y.  AshweU,  3  Swans.  412  ;  Worrail  v.  Jacob,  3  Mer.  256.— A  volunUry 
deed  executed  in  faror  of  children,  without  a  power  of  rerooation,  is  not  rert^ed 
by  a  subsequent  will. 

A.  settles  his  estate  on  himself  for  life,  remainder  to  his  wife  for  life,  remainder 
to  his  first  and  other  sons,  in  tail,  and  in  default  of  such  issue  male,  limits  a  term 
of  500  years  to  trustees,  to  raise  £2000  a  piece  to  his  daughters,  remainder  to  his 

own  right  heirs. 

A.  having  no  children  but  daughters,  and  having  the  remainder  to  his  own 
right  heirs,  executed  a  deed,  by  which  (after  reciting  Wiat  he  had  promised  to  give 
to  a  gentleman,  who  had  married  one  of  his  daughters,  £3000  and  his  estate,  but 
that  he  had  altered  his  mind)  he  charged  his  estate  with  £4000  a  piece  for  all  his 
children,  and  gave  some  other  l^;acies ;  and  bound  himself  and  his  heirs,  &e., 
in  the  sum  of  £25,000  to  his  children,  their  executors,  &c.,  if  all  his  estate  was  not 
equally  divided  among  them. 

A.  afterwards  by  his  will  disposed  of  his  estate  in  a  very  di&rent  manner  from 
the  last  deed ;  and  the  bill  was  brought  against  the  devisees  and  trustees  of  the 
will,  and  to  hare  the  deed  carried  into  execution. 

The  question  was,  whether  the  will  was  a  revocation  of  the  deed  1 

The  Lord  Chancellor  [Hardwickel.  As  this  is  a  deed  formally  executed  in  the 
life-time  of  A.,  and  a  voluntary  Settlement  without  a  power  of  revocation,  it  »ill 
not  be  subject  to  a  revocation  by  the  will ;  for,  if  it  was,  there  would  be  no  difierence 
between  a  deed  with  a  power  of  revocation,  and  one  without  it. 

The  case  of  Naldred  v.  OUlam  (1  P.  W.  677)  is  where  an  old  woman  executed 
a  voluntary  settlement  of  her  estate,  which  she  always  kept  by  her,  in  favour  of 
her  nephew ;  a  copy  of  this  was  surreptitiously  got  the  nephew's  father ;  the 
old  woman  changed  her  mind  and  made  a  di£fer6nt  disposition  by  will ;  and  after 
her  death,  a  bill  was  brought  to  set  up  the  copy  against  the  will,  and  the  Jfasfer 
of  the  Sdls  decreed  the  copy  to  be  good,  because  tlie  original  was  lost.  But  od 
an  appeal  to  Lord  Maeelee  field,  the  decree  was  reversed ;  for  as  it  was  only  a  voluntaiy 
settlement  and  kept  always  by  the  party,  it  must  be  presumed  she  intended  to 
have  a  power  over  it ;  and  he  refused  to  shew  any  kindness  to  a  copy  gained  so 
fraudulently,  or  to  a  voluntary  settlement  under  such  circumstances ;  and  decreed 
in  favour  of  the  will,  because  of  the  attendant  circumstances. 

As  this  deed  is  a  provision  for  children,  there  is  a  kind  of  consideration  for  it. 
and  it  ought  to  take  place  of  all  other  voluntary  settlements,  and,  therefore,  of  the 
will,  but  not  of  debts  or  other  settlements  for  a  valuable  consideration. 

The  Defendant's  counsel  urged  that  the  £2000  a  piece  secured  to  the  daughters 
by  the  settlement  were  to  be  included,  and  make  up  a  part  of  the  £4000,  and,  there- 
fore, what  was  not  given  to  the  daughters  by  the  deed,  was  well  devised  by  the  vilL 

But  the  Lord  VhaneeUor  saLi,  ^at  A.  must  think  that  the  £4000  a  pece  to 
his  five  daughters  would  exhaust  his  whole  estate,  and  lest  it  should,  he  bound 
hims^f  in  the  £26,000,  if  all  his  estate  should  not  be  equally  divided  amongst  hii 
daughters. 

Decree,  account  of  the  personal  estate,  and  after  payment  of  debts,  &c,  let 
the  surplus  be  equally  divided  among  the  five  daughters,  the  Plaintifb,  and  also 
the  real  estate  be  divided  amongst  them  as  tenant  in  common. — From  Mr.  Short, 
Lord  Cdchester's  M8S. 

The  Attorney-General  v.  Launderfield.   In  Chancery.   Mich.  \1  Geo. 

An  agreement  between  trustees  of  a  charity  and  the  next  of  kin  of  a  testator  for 
division  of  property,  subject  to  a  bequest  for  charitable  purposes,  established- 
after  a  report  from  the  Master  that  it  was  beneficial  to  the  charity. 

A.  by  will  devised  all  his  estate,  both  real  and  personal,  to  the  hospitals  of  St. 
Bartholomew,  &c.  ;  and  it  being  a  question  whether  this  devise  was  within  the 
late  statute  of  mortmain,  the  governors  of  the  hospitals,  &c.,  and  the  next  of  kin 
came  to  an  agreement  that  all  the  estates  both  real  and  personal  should  be  sold, 
and  the  produce  divided  into  four  parts,  one  of  which  was  to  be  for  the  next  of 
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kin,  and  the  other  three  to  be  paid  to  the  use  of  the  oorporations.  The  leasehold 
was  £400  a  year,  and  the  personal  £4500  alter  debts  paid.  This  agreement  oame 
noT  to  be  established  in  Chancery;  but  it  not  appearing  what  proportion  the 
leasehold  and  personal  estate  bore  to  the  real,  the  Court  was  unwilling  to  decree, 
till  the  Master  should  report  whether  this  agreement  was  for  the  benefit  of  the 
charity  ;  for,  by  the  Lord  Chancellor,  it  appears  to  be  a  proposal  only,  and  no  agree- 
ment ;  if  the  latter,  I  should  think  the  agreement  of  so  great  a  corporation  of  ^eat 
weight  with  me  ;  but  these  corporations  are  only  trustees  for  the  several  charities, 
and  cannot  alien  the  lands  or  estates  given  to  those  uses,  and  these  estates  are 
distinct  from  those  which  they  are  seized  of  as  mayors,  &c.,  of  London.* 
The  agreement  was  afterwards  established  by  a  decree. 

Note  :  In  this  case  the  Attomejf-General  argued,  that  as  corporations  could  not 
be  seised  to  an  use  at  law,  no  more  could  they  be  trustees,  but  should  have  the 
lands  to  their  own  use,  divested  and  freed  from  the  trust.  1  Co.  122  a,  ChudUigh's 
case.  But  the  Chancellor  would  not  let  him  go  on ;  nothing  being  clearer  than  that 
corporations  can  be  trustees. 

*  Upon  debate,  &c.,  his  Lordship  doth  think  fit,  and  so  order  and  decree,  that 
it  be  rrferred  to  Mr.  Holford,  one,  Ac,  to  examine  whether  it  is  for  the  benefit 
of  the  charities  mentioned  in  the  will  of  the  said  John  Aldred,  that  the  proposal 
and  agreement  stated  in  the  information,  and  submitted  to  by  the  answers  of  the 
said  Defendants,  Smith  and  South,  be  carried  ioto  execution ;  and  the  said  tfaster 
is  to  state  the  whole  matter,  how  he  finds  the  same,  to  the  Oourt,  whereupon  this 
Court  will  give  further  directions. — Reg.  Lib.  A.  1743,  fol.  69. 

Hook  V.  Kinnear  and  Sir  John  Philips. 

Specific  performance  decreed  at  the  instance  of  a  person  entitled  to  the  benefit 
pf  an  agreement,  though  not  a  party  to  it. 

The  two  Defendants  were  tenante  in  common  of  certain  lands ;  the  Defendant 
Kinnear  had  taken  a  lease  from  Sir  John  Philips  of  his  undivided  moiety  at  a  cei'tain 
rent,  but  the  rent  being  in  arrear,  the  Defendant  Kinnear  entered  into  an  agreement 
with  Sir  John  Philips,  by  which  he  bound  himself  to  execute  to  the  PlaintifE  such 
lease  of  the  premises  as  Sir  John  Philips  and  the  PlaintifE  should  agree  upon,  and 
that  all  the  rent  should  be  paid  to  Sir  John  until  the  arrears  that  were  due  to  him 
from  Kinnear  should  be  discharged,  but  the  Plaintifi  was  no  party  to  the  articles. 
Accordingly  Sir  John  Philips  agreed  with  the  Plaintifi  that  he  should  have  the 
premises  at  £30  a  year,  and  executed  a  lease  to  him  of  his  p^  at  £16  a  year ;  but 
the  Defendant  Kinnear  refusing  to  execute  any  lease  of  his  part,  the  Plaintiff 
brought  this  bill  for  a  specific  execution  of  the  agreement. 

Mr.  Wilhraham  objected,  for  the  Defendant,  that  this  Court  never  decrees 
a  specific  execution  of  an  ngreement,  but  at  the  instance  of  the  party  with  whom 
the  contract  is  made ;  consequently  that  this  bill  ought  to  have  been  brought 
by  Sir  John  Philips,  not  by  the  Plaintiff. 

The  Lord  Chancellor.  I  think  the  Plaintiff  is  the  proper  person  to  bring  this 
bill,  because  I  must  take  it  that  Sir  John  Philips  contracted  not  only  in  Behalf 
of  himself,  but  also  of  the  Plaintiff  ;  for  the  agreement  is  that  he  should  join  him 
in  making  a  lease  to  the  PlaintifE ;  and  it  is  certain  that  if  one  person  enters  into 
an  agreement  with  anothn*  for  the  benefit  of  a  third  person,  such  third  person 
may  come  into  a  court  of  equity  and  compel  a  specific  performance ;  and  there 
are  many  instances  where  stewards  have  made  agreements,  and  yet  the  masters, 
for  whose  benefit  they  were  made,  have  come  into  this  Court,  and  obtained  decrees. 
Indeed  if  Sir  John  Philips  had  made  an  unreasonable  agre^ent  with  the  Plaintiff, 
that  would  have  been  a  proper  defence  ;  but  he  has  not :  therefore  I  must  decree 
that  the  Defemlant  execute  a  lease  of  his  moiety  to  the  Plaintiffs  upon  the  like  terms 
as  the  lease  executed  by  Sir  John  Philips  to  him  of  his  moiety. — MS. 
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GaBcoyue  v.  Ohandler.   Zl st  October  1165. 

[See  Wtfcodb  v.  CarUr,  .1875,  L.  R.  19  Eq.  330]. 

Injunction  to  restrain  prooeedinga  in  the  Ecclesiastical  Goart  to  set  aude  a  will, 

contrary  to  agreement. 

The  bill  in  this  case  was  to  set  aside  a  deed  suggested  to  hare  been  obtained 
by  the  Defendant  from  the  Plaintiff's  wife  before  the  marriage,  by  misrepreflenta- 
tion,  imposition,  and  surprise ;  and  it  was  also  that  a  paper  writing,  purporting 
to  be  the  will  of  the  Plaintiff  and  Defendant's  father,  should  be  carr^  mto  execu- 
tion BO  far  as  it  went,  and  that  the  Defendant,  the  administrator  of  the  father, 
with  this  paper  writing  annexed,  should  account  for,  and  make  distribution  of. 
the  personal  estate  of  the  father  left  undisposed  oi  by  this  writing.  By  the  deed 
attempted  to  be  set  aside,  it  was  agreed  between  the  Plaintiff  and  Defendant,  that 
the  Defendant  should  take  out  administration  to  the  father  with  this  {laper  wnting 
annexed,  and  it  was  a^greed  that  the  D^endant  ^ould  pay  to  the  Plaintiff  certun 
Bums  of  money  therein  mentioned,  in  discharge  and  satisfaction  of  all  her  right 
and  interest  in  the  father's  estate.  The  Defendant,  by  his  answer,  denied  thst 
the  deed  was  obtained  by  any  imposition  or  surprise,  or  that  the  Plaintiff  was  pre- 
Tailed  upon  to  execute  the  same  by  any  persuasion  or  misrepresentation ;  and 
swore  that  during  the  treaty  between  him  and  the  Plaintiff  previous  to  the  execn- 
tion  of  the  deed,  he  gave  her  the  best  information  he  was  able  concerning  the  estate 
and  condition  of  the  affairs,  and  oircumstancefl  of  the  father  at  his  death,  and  par- 
ticularly coneerning  the  nature,  amount,  and  value  of  his  personal  estate ;  and 
insisted  on  the  deed  in  bar  to  the  Plaintiff's  demands,  and  ^at  he  was  not  nov 
accountable  to  the  Plaintiff  for  such  personal  estate. 

Exceptions  were  taken  to  the  answer,  for  that  the  Defendant  had  not  set  forth 
the  particulars  of  the  personal  estate  of  the  father ;  and  it  being  referred  to  a  Master, 
he  reported  the  answer  sufficient,  in  regard  he  thought  the  Defendant  not  account- 
able lor  the  personal  estate  till  the  validity  of  the  deed  was  determined ;  and  excep- 
tions being  taken  to  the  Master's  report,  the  Lord  Chancellor  was  of  the  same 
opinion,  and  confirmed  the  report :  but  upon  arguing  the  exceptions,  the  Lord 
Chancellor  seemed  to  think  that  the  paper  writing  which  was  taken  for  a  will,  ought 
not  to  have  been  considered  as  such,  nor  ought  to  have  been  annexed  as  a  testamentary 
schedule  to  the  letters  of  administration.  It  was  only  the  incipitur  of  a  will  of  the 
father's  own  hand-writing,  in  which  some  legacies  were  given,  particularly  to  the 
wife,  and  it  began,  I  give  and  bequeath,  &c,  but  had  no  conclusion,  date,  or  signing, 
nor  was  any  executor  named  in  it. 

Upon  this,  it  being  for  the  benefit  of  the  Plaintiffs  that  this  paper  writing  should 
be  set  aside  as  a  will,  they  took  the  advice  of  several  civilians  upon  it,  who  all  con- 
curring in  opinion  that  the  paper  writing  ought  not  to  be  considered  as  a  will,  or  to 
have  been  annexed  as  a  testamentary  schedule  to  the  letters  of  administration,  a  suit 
waB  commenced  in  the  Ecclesiastical  Court  by  the  Plaintiff  against  the  Defendant 
to  bring  in  the  letters  of  administration,  praying  that  the  same  might  be  vacated, 
and  that  letters  of  administration  without  such  testamentary  schedule  might  be 
granted,  as  upon  a  total  intestacy.  This  suit  in  the  Ecclesiastical  Court  to  set  asidf 
the  will  being  inconsistent  with  the  suit  in  this  Court,  the  bill  praying  that  it  might 
be  estabUshed  and  carried  into  execution  so  far  as  it  went,  aoa  the  Defendaitti' 
answer  being  replied  to,  the  Plsintifb  moved  for  leave  to  withdraw  the  rephcatkn, 
and  amend  the  bill,  to  make  it  agreeable  to  the  case  as  it  then  stood  ;  but  some 
witnesses  having  been  examined,  the  Lord  Chancellor  said  the  replication  could  not, 
by  the  practice  of  the  Court,  be  then  withdrawn  (Anon.  Bam,  222),  but  that  the 
Plaintiffs,  if  they  had  mistaken  their  case,  must  dismiss  the  bill  with  costs,  and  prefer 
a  new  bill.  After  this,  the  Defendant  brought  a  cross  bill  to  establish  the  deed  of 
agreement,  and  suggesting  that  it  was  part  ^thereof  that  this  paper  writing  shoald 
be  performed  as  the  will  of  the  father  so  far  as  it  went,  and  that  letters  of  administn- 
tion,  with  this  paper  writing  annexed  as  a  testamentary  schedule,  should  be  taken 
out  by  the  Defendants,  it  was  therefore  prayed  that  the  Defendants  thereto,  who 
were  rlaintifis  in  the  original  bill,  might  be  reetrained  by  injunction  from  prooeediog 
in  the  Ecclesiastical  Court  to  set  aside  this  pa^r  writing  as  a  will ;  and  now,  bcfwe 
any  answer  was  put  in  to  the  cross  bill,  su^  mjunction  was  moved  for,  on  affidsnt 
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that  the  proceedings  above  were  depending  in  the  Ecclesiastical  Court ;  and  the 
Lord  Chancellor  was  of  opinion  that  the  Defendants  to  the  cross  bill  having  agreed 
that  this  paper  writing  should  be  established  as  a  will,  they  ought  not  in  conscience 
to  be  permitted,  at  least  for  the  present,  to  controvert  this  matter  in  the  Ecclesiastical 
Court ;  nor  at  all,  if  finally  at  the  hearing  of  the  cause  the  agreement  should  be 
established  which  went  to  the  question  at  the  hearing ;  and  therefore  granted  the 
injunction. 

Note :  There  was  a  case  of  this  kind  of  Sheffield  t.  Duduss  of  Buckingham  in 
this  Court  in  Michaelmas  term  1739,  wherein  the  present  Chancellor  decreed  a  per- 
petual injunction  against  the  Duchess  to  restrain  her  from  questioning  the  validity 
of  the  will  of  the  Duke  her  husband.   (1  AUc.  628.)— From  Mr.  Coxe's  HSS. 


Howard  v.  Okeover  and  Baxter.   Lincoln's  Inn  Hall.    \ith  January  1778. 

Lord  Chancellor  Balhurst.   Demurrer  to  a  bill  for  specific  performance  of  an  agree- 
ment,  insisting  on  the  statute  of  frauds,  overruled  on  the  merits. 

The  PlaintiS  was  occupier  a  farm,  and  desirous  of  purchasing  a  contiguous 
farm  belonging  to  the  Defendant,  Mr.  Okeover,  of  Okeover ;  Cowon*,  the  Plaintiff's 
agent,  applied  to  Baxter,  the  Defendants'  agent  for  this  purpose.  There  was  a  corre- 
spondence between  Okweer  and  his  own  agent  Baxter  upon  the  subject ;  and  in  a 
letter  to  Baxter,  Okeover  wrote,  "  If  Cowper  will  give  2000  guineas,  he  shall  have 
the  estate."  Mr.  Baxter  wrote  upon  this  to  Mr.  Cotoper,  but  added,  "  As  I  apprehend 
the  estate  is  worth  more,  I  must  write  again  to  Mr.  Okeover."  Mr.  Cowper,  in  answer, 
wrote  to  Baxter,  "  That  between  gentlemen,  the  agreement  ought  to  stand." 

The  bill  was  filed  stating  this  case,  and  insisting  upon  the  correspondence  as  an 
agreement  in  writing  for  sale  of  the  estate  at  2000  guineas,  and  praying  a  discovery 
of  the  names  and  places  of  abode  of  all  persons  who  had  any  interest  in  the  estate, 
and  that  the  Defendant  Okeover  might  deliver  an  abstract  of  the  title,  and  that  the 
agreement  might  be  performed. 

To  this  bill  the  Defendants  Okeover  and  Baxter  demurred.'  They  set  forth  the 
statute  of  frauds,  and  insisted  that  it  appeared  by  the  bill,  that  neither  Okeover  nor 
any  person  authorised  by  him  signed  any  agreement  in  writing  for  sale  of  the  estate 
to  the  Plaintiff. 

The  Solicitor-General,  Wedderburngt  for  the  demurrer.  A  defence  by  way  of 
demurrer  to  a  bill  of  this  nature  is  certainly  new.  The  statute  of  frauds  is  usually 
insisted  upon  by  way  of  plea.  But  as  to  the  form,  there  can  be  no  objection  ;  for  what- 
ever is  good  by  way  of  plea,  must  be  good  as  a  demurrer,  if  the  facts  appear  sufficiently 
by  the  bill.  He  cited  Bill  v.  Sir  Arthur  Lake  in  the  Common  Pleas  {Hetley,  138), 
Plummer  v.  May  (1  Ves.  Sen,  426),  and  Jenner  v.  Tracey  (3  P.  W.  287,  n.),  which  was 
the  case  of  a  demurrer  to  a  bill  to  redeem,  where  it  appeared  by  the  bill  that  the 
mortgage  had  been  in  possession  above  twenty  years. 

Mr.  Madocks,  for  the  Plaintiff,  insisted  that  the  demurrer  was  a  speaking  demurrer ; 
that  it  alleged  a  fact,  the  statute  of  frauds.  The  bill  is  against  tne  Defendants  for 
the  specific  performance  of  an  agreement  which  the  Plaintiff  collects  from  written 
evidence.  Whether  this  is,  or  is  not  an  agreement  to  be  carried  into  execution,  is 
a  question  to  be  determined  at  the  hearing  of  the  cause.  The  question  will  then 
be  upon  the  letters,  whether  what  has  passed  amounts  to  a  contract  notwithstanding 
the  statute  of  frauds  ;  this  depends  on  a  number  of  circumstances,  and  it  is  therefore 
improper  to  determine  the  matter  upon  a  demurrer. 

Solicitor-General  in  reply. 

The  argument  for  the  demurrer  is,  we  admit  the  letters  were  written  as  stated 
in  the  bill,  but  we  contend  that  they  do  not  amount  to  an  agreement  in  writing ; 
and  this  is  a  matter  which  may  well  be  determined  on  a  demurrer.  There  must  he 
a  written  agreement  of  one  party  to  sell,  and  of  the  other  party  to  buy.  It  may  be 
by  letter.  But  in  the  present  case,  take  every  part  of  the  bill  to  be  true,  yet  there 
is  no  contract.  As  to  the  objection,  that  this  is  a  speaking  demurrer  because  it 
alleges  the  statute  of  frauds,  it  is  clearly  not  so.  The  statute  of  frauds  is  not  alleged 
as  a  fact ;  it  is  the  law  of  the  land. 

The  Chancellor  overruled  the  demurrer,  thinking  the  letters  imported  so  much 
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as  intitled  the  PlaintiS  to  an  answer. — From  Mr.  Miiford's  Notes.  Lord  CtMtetta't 
MSS. 

i  Child  V,  Comber.   In  Chancery.  1723. 

To  a  bil]  for  specific  performance,  a  plea  that  there  was  no  agreement  in  writing, 

was  OTorruled. 

The  Defendant  was  poeseased,  for  the  remainder  of  a  lease  for  forty  years  from 

the  Dean  of  St.  PauVs  (wnereof  about  two  years  only  were  to  come),  of  a  very  consider- 
able estate,  conaiBting  in  houses  and  laud  at  Shadwell,  aod  she  was  likewise  seised 
and  possessed  of  the  market,  and  profits  of  the  market  there,  which  were  no  part 
of  the  Dean's  lease.  The  Plaintiff  came  to  an  agreement  with  her  for  the  purchaae 
of  her  tenant  right  in  the  Dean's  lease,  in  order  to  renew  with  the  Dean,  and  likewise 
of  her  right  and  interest  in  the  market,  for  £750,  but  this  agreement  was  not  in 
writing ;  but  the  PlaintiS,  in  order  to  his  being  better  recommended  to  treat  with 
the  Dean  for  a  new  lease,  desired  the  Defendant  to  give  him  a  letter  to  the  Dean  for 
that  purpose ;  and  thereupon  the  Plaintiff  wrote  Uie  letter,  which  the  Defendant 
signed,  directed  to  Dr.  Godolphin  to  this  purpose.  "  Sir,  I  having  agreed  with  8a 
CcBsar  Child  for  the  purchase  of  all  my  right  and  interest  in  the  lease  which  I  h<^ 
of  you  for  the  remainder  of  the  term,  desire  you  will  please  to  admit  him  to  treat 
with  you,  which  will  oblige  your  humble  servant,  Fra.  Comber."  Upon  this  the 
Plaintiff  went  to  Dr.  Godolphin,  gave  him  the  letter,  and  agreed  with  him  for  £15,200 
for  a  new  lease  for  f  ort^  years,  on  a  surrender  to  be  made  to  him  of  the  old  lease ;  and 
the  Dean  thereupon  wrote  to  Mr.  Gilbert^  his  agent,  acquainting  him  with  the  agree- 
ment^he  had  made  with  the  Pis  inti£E,  and  forbidding  him  to  treat  with  any  other  person. 
In  the  mean  time  a  draft  was  prepared  for  the  defendant's  assignment  of  the  residue 
of  her  lease  to  the  Plaintiff,  and  being  left  with  the  Defendant's  counsel,  several 
alterations  were  made  in  it  by  him  ;  and  at  length  the  terms  and  draft  were  settled 
by  counsel  on  both  sides,  and  the  Plaintiff  gave  15  guineas  to  counsel  on  that  occasion ; 
but  the  D^endant  insisted  upon  having  £260  more,  in  the  whole  £1000,  before  she 
would  assign  her  interest  to  the  Plaintiff ;  which  he  was  forced  to  comply  with, 
and  this  was  one  of  the  alterations  made  in  the  draft.  After  which,  both  the  Dean 
and  the  Defendant  being  informed  that  their  interest  in  the  premises  was  much 
more  valuable,  refused  to  perform  their  agreement  with  the  Plaintiff,  who  had  pro- 
vided his  money  for  that  purpose  ;  upon  which  the  Plaintiff  brought  two  several 
bills,  one  against  the  Dean,  and  the  other  against  the  present  Defendant,  who  both 
pleaded  the  statute  of  frauds  and  perjuries,  and  that  there  was  no  agreement  in 
writing ;  but  the  Dean's  plea  was  overruled  upon  the  letter  he  had  sent  to  Mr.  Gilbert 
his  agent,  wherein  he  had  taken  notice  of  the  agreement  particularly,  and  how  much 
he  was  to  have  for  the  new  lease;  and  as  to  the  Defendant's  plea,  that  was  ordered  to 
stand  for  an  answer  with  liberty  to  except,  and  the  benefit  of  it  saved  to  the  hearing; 
both  these  being  heard  by  the  Master  of  the  Bolls  in  the  absence  of  the  Chancellor. 

The  Defendant  being  dissatisfied,  petitioned  for  a  re-arguing  of  her  plea,  which 
now  came  on  before  the  Chancellor.  The  principal  objection  was,  that  this  letter 
not  mentioning  any  of  the  terms  of  the  agreement,  would  make  way  for  all  that 
perjury  which  the  statute  intended  to  remedy ;  that  one  might  swear  the  agreement 
was  for  one  thing,  another  for  another  thing ;  one  that  it  was  for  so  much  money, 
another  for  less ;  and  here  it  was  plain  the  first  agreement,  whatever  it  was,  was 
raised  from  £750  to  £1000 ;  and  the  draft  of  the  ingroesment  of  the  conveyance  could 
be  no  ways  binding  upon  the  parties  to  execute ;  that  the  agreement  was  not  mutual, 
and  if  the  Plaintiff  had  refused  to  have  performed,  the  Defendant  could  have  had 
no  remedy  to  have  compelled  him  to  it ;  that  this  letter  was  written  by  the  Plaintifi 
himself,  and  though  the  Defendant  signed  it,  yet  it  was  only  as  a  letter  of  reoom- 
mendation  to  introduce  him  to  treat  with  the  Dean ;  that  this  £760  was  to  be  paid 
for  the  interest  in  the  market  which  the  Dean  had  nothing  to  do  with,  as  well  as  for 
the  remainder  of  the  Dean's  lease,  and  no  notice  was  taken  or  any  distinction  made  in 
the  letter  concerning  it ;  that  the  Plaintiff  being  at  liberty  to  except,  would  certainljr 
except  to  the  plea,  till  they  had  an  answer  whether  there  was  such  agreement  or  not; 
and  the  Defendant  should  be  forced  to  own  it,  the  Court  might  decree  aperforma&ce 
of  it,  and  so  the  benefit  of  the  statute  be  wholly  taken  away  from  the  Defendant 

On  the  other  side  it  was  argued,  that  letters  written  to  third  persons,  and  not 
to  the  party  himself,  had  been  nrequently  held  to  be  a  sufficient  writing  to  take  the 
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case  out  of  the  statute ;  that  if  the  terms  of  an  agreement  had  been  certainly  expressed^ 
that  would  have  been  the  same  as  the  agreement  itself,  and  there  would  be  no  differ- 
ence between  an  agreement  and  a  memorandum  of  &n  agreement ;  that  its  being 
written  by  the  Plaintifi  was  nothing  to  the  purpose,  since  the  Defendant  had  sign^ 
it ;  and  the  drafts  being  settled  by  counsel  on  both  sides,  15  guineas  paid  upon  that 
occasion,  and  the  purchase  money  provided  by  the  Plaintifi,  were  as  much  an  execu- 
tion of  it  on  his  part,  as  where  a  man  agrees  by  parol  to  let  a  lease,  and  sufiers  a  lessee 
to  go  and  build,  and  then  refuses  to  make  the  lease.  This  Court  has  frequently 
assisted  in  that  case. 

The  Lord  Chancellor  [Macclesfield].  This  is  barely  a  plea  of  the  statute  of  frauds 
and  perjuries,  without  any  denial  of  the  agreement:,  if,  indeed,  the  plea  had  been  as 
to  so  much  as  sought  any  discovery  of  an  agreement,  that  there  was  nothing  reduced 
into  writing,  and  then  the  answer  had  denied  the  agreement,  this  had  been  directly  a 
plea  within  the  statute  ;  but  here  it  is  plain  there  was  an  agreement,  and  the  plea  only 
^oes  to  the  not  being  compelled  to  an  execution  or  a  performance,  being  not  reduced 
into  writing,  without  an^  denial  of  the  agreement.  The  primary  intention  of  the 
act,  and  the  principal  object  which  the  parliament  had  in  view,  was,  that  no  action 
at  law  should  be  brought  upon  an  agreement  not  reduced  into  writing,  because  they 
could  not  suffer  or  give  tray  to  the  variety  of  evidence  which  migbt  be  given  at  law  in 
that  case  ;  and  where  an  action  will  not  lie  at  law,  it  is  reasonable  no  bill  should  be 
allowed  in  this  Court :  but  this  is  not  a  general  rule  ;  as  in  case  where  the  agreement 
is  performed  in  part,  on  a  contract  for  a  building  lease  by  parol,  though  the  agreement 
is  denied,  yet  this  Court  hath  admitted  parol  evidence  to  prove  it  on  the  head  of  fraud ; 
yet  there  the  building  does  not  in  the  feast  shew  what  the  terms  of  agreement  were, 
and  therefore  it  lies  as  much  open  to  fraud  as  the  present  case  :  but  where  there  is  any 
fraud  this  Court  interposes  ;  and  is  it  not  strange  to  say,  I  will  not  put  it  in  issue, 
whether  any  agreement  or  not,  but  whether  signed  or  in  writing  or  not  "i  But  here 
is  a  note  in  writing,  owning  that  she  had  agreed,  and  therefore  no  colour  to  say  that 
there  was  no  agreement ;  but  if  by  her  answer  she  should  deny  that  there  was  any 
agreement,  it  will  then  be  proper  to  consider  whether  the  Plaintiff  shall  be  admitted 
to  give  evidence  of  it ;  and  here  the  fees  paid  to  the  counsel,  the  drawing  of  the  drafts, 
and  ingrossing  them,  and  the  Plaintiff  providing  his  purchase-money,  are  as  much 
an  execution  of  it  on  his  part,  as  the  laying  out  money  on  the  buildmgs  was  in  the 
other  case ;  and  the  circumstances  of  his  agreement  with  the  Dean,  are  in  consequence 
a  proof  of  his  agreement  with  the  Defendant,  which  if  she  owns,  where  is  the  danger 
of  perjury  1  Indeed,  a  note  or  raemoradnum  of  ^n  agreement  must  mention  the 
substance  of  the  agreement  in  short,  otherwise  no  action  can  be  brought  upon  it  at 
law ;  but  where  there  is  fraud  this  Court  may  interpose,  though  the  agreement  is 
not  reduced  to  such  a  certainty ;  and  it  is  proper  for  the  Court  to  look  into  it. 

The  Chancellor  therefore  confirmed  the  order  made  by  the  Master  of  the  Rolls  ; 
and  said,  though  the  Defendant  could  have  no  remedy  perhaps  against  the  Plaintiff 
on  this  agreement,  for  want  of  his  having  signed  some  writing  or  memorandum,  that 
was  not  material ;  for  the  act  does  not  say,  unless  both  parties,  or  unless  mutually 
signed,  and  therefore  an  action  lies  against  the  party  who  has  signed. — ^From  Lord 
Colehester't  MSS. 

The  bill  was  dismissed  on  the  hearing,  14th  December  1724.  Reg.  Lib.  A.  1724« 
fol.  56. 

Carey  v.  Stafford.   In  the  Exchequer.   Hil.  12  Geo.  1, 1725. 

A  voluntary  conveyance  of  lands,  not  the  property  of  the  grantor,  established  against 
him,  as  an  agreement  to  convey  lands  of  equal  value. 

The  Plaintiff  was  the  Defendant's  servant  at  50s.  per  annum,  which  was  proved 
in  the  cause  to  be  paid,  and  during  her  service  the  DefencUnt  procured  a  deed  to  be 
drawn  by  an  attorney,  whereby  lands  of  £22  per  annum  were  settled  for  life,  with 
usual  covenants  to  repair,  and  for  quiet  enjoyment,  with  a  reservation  of  a  pepper 
com  rent ;  and  there  was  a  receipt  endorsed  tor  ba.  as  the  consideration  money,  but 
blanks  were  left  for  the  names  of  the  parties. 

The  Defendant  afterwards  filled  up  the  blanks  with  his  own  name,  as  the  ^prantor, 
and  the  Plaintiff's  name  as  the  grantee ;  but  it  appeared  after  all  to  be  a  fiction,  and 
that  there  were  no  such  lands  as  were  described  in  the  deed  ;  and  it  was  proved  in  the 
cause,  that  when  the  Plaintiff  came  to  demand  where  the  lands  were,  the  Defendant 
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laughed  at  her,  and  said  they  were  in  nvbihus  ;  whereupon  the  Plaintifi  brought  her 
bill  to  be  relieved,  and  to  compel  the  Defendant  to  convey  lands  for  the  same  estate, 
and  to  the  same  value. 

Foi  the  Defendant  it  was  urged,  that  it  appearing  that  the  Plaintiff  was  a  mere 
volunteer,  she  ought  not  to  have  the  ud  of  a  court  of  equity ;  that  she  6id  not  come 
to  be  relieved  against  a  fraud,  by  which  he  was  deprived  of  any  thing,  but  to  force  the 
Defendant  to  give  her  what  he  never  intended.  That  it  was  turpis  cattsa,  and  not  to 
be  favoured  in  equity. 

Some  proofs  were  then  read  to  shew  a  criminal  conversation  between  the  Plaintiff 
and  the  Defendant,  but  not  fully. 

Curia  of  opinion  that  the  PlaintifE  ought  to  have  relief ;  and  that  it  should  go  to 
the  deputy  to  see  a  good  conveyance  made  to  the  Plaintiff  of  Defendant's  tands 
to  the  same  value,  and  to  take  an  account  of  the  rents  and  profits  from  the  date  ol 
this  fraudulent  deed,  as  if  such  lands  had  been  really  conveyed  by  it ;  and  per— 

Oilbert,  Chief  Baron.  This  is  not  within  tiie  case  of  volunteers,  for  here  is  nothing 
at  all  given,  and,  therefore,  no  remedy  can  be  at  law ;  but  in  the  case  of  a  volunteer 
where  something  is  conveyed,  damages  may  be  recovered,  at  law,  on  the  covenants, 
and,  therefore,  equity  will  not  interpose. 

ffale^  Baron.  If  the  consideration  did  arise,  ex  turpi  causa,  yet  it  is  good  in  equity, 
where  there  is  no  creditor,  &c. ;  and  courts  of  equity,  in  such  cases,  will  decree  per- 
formance, and  that  as  a  punishment  for  the  party ;  and  the  man  in  this  case  is  more 
criminal,  for  it  must  be  supposed  the  solicitation  first  came  from  him.  From  Hr. 
Coxe's  MSS. 

Morse  v.  Faulkner.   In  the  Exchequer.         April  1792. 

[See  We9t  v.  Bemey,  1819,  1  Russ.  &  My.  434  ;  Jona  v.  Kearney,  1841,  1  Dr. 

&  War.  169.] 

Shortly  reported  1  Anstr.  11. — Effect  of  an  agreement  to  sell  land  not  then  the 
property  of  the  vendor,  but  which  afterwards  became  his. 

Thomas  Gyles  on  the  4th  of  October  1770  died  a  bachelor  intestate,  seised  in  fee  of 
two  several  copyhold  estates  in  Great  Coxwell  and  Little  Coxwell,  and  leaving  two 
nephews,  Thomas  Robinson  and  "William  Robinson  (children  of  his  sister)  and  also 
William  Robinson  (who  was  a  common  soldier),  the  son  of  Richard  Robinson,  the 
second  nephew  of  the  intestate,  and  brother  of  the  said  Thomas  Robinson  ajidWilliain 
Rt^inson,  who  died  in  his  uncle's  life-time. 

Thomas  Robinson,  the  eldest  nephew,  and  the  heir  at  law  of  the  intestate,  having 
gone  to  reside  in  Ireland,  upwards  of  forty  years  before  the  death  of  his  uncle,  and 
aiekard  being  then  dead,  William,  the  third  nephew,  took  out  administration  to  his 
uncle,  and  alro  entered  into  possession  of  the  copyhold  premises. 

In  April  1772,  William  the  soldier,  having  then  lately  arrived  in  England,  went 
to  Great  Coxwell,  accompanied  by  his  uncle  William,  and  claimed  title  to  the  copyhold 
estates,  alleging  that  he  had  been  lately  in  Ireland,  where  he  had  been  assured  of  the 
death  of  his  uncle  Thomas  about  two  years  before,  without  issue ;  and  WiUiatn, 
the  uncle,  alleged  the  same  thing,  and  gave  up  the  possession  of  the  copyhold  premises 
to  William,  the  soldier,  as  heir  at  law  of  the  intestate. 

William,  the  soldier,  declared  his  intention  to  sell  the  premises  immediately,  and 
sent  for  the  steward  of  the  manor,  who  lived  thirty  miles  off,  to  take  his  admission,  and 
his  surrender  to  the  purchaser.  When  the  steward  came,  William,  the  soldier,  sent 
for  two  or  three  persons  to  a  public  house  at  Coxmll,  and  about  nine  o'clock  in  the 
evening  put  up  the  premises  to  auction ;  Richi^rd  Morse  and  another  person  bade  for 
them,  and  at  the  third  bidding  Richard  Morse  was  declared  the  purchaser. 

Richard  Morse  was  accordmgly  admitted  to  part  of  the  copyhold  premises,  and 
the  other  part  was  (by  his  direction)  surrendered  to  the  use  of  William  Morse,  bis 
eon ;  Richard  Morse  paid  the  purchase  money  to  William,  the  soldier,  and  the  court 
fees.  He  afterwards  laid  out  a  considerable  sum  of  money  in  repairing  the  premiaes. 
and  died  in  1785. 

It  afterwards  appeared  that  TJtomas  Robinson,  the  uncle,  in  fact,  survived  the 
intestate,  and  was  living  at  the  time  of  the  sale  to  Morse,  so  that  William,  the  soldier, 
had  not  then  an^  title,  whatever,  to  the  premises.  But  Thomas  Robinson  afterwards, 
vis.,  in  1778,  died  without  issue  ;  and  upon  his  death  the  premises  descended  nptm 
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WUliam,  the  soldier.  No  act  was  done  by  William,  the  soldier,  after  the  death  of  his 
uncle  Thomas  to  confirm  the  surrender  or  sale  to  the  Morses ;  and  WiUiam,  the 
soldier,  died  in  1781,  leaving  John  Faulkner,  Mary  Shade,  Hannah  Ward,  and  Ann 
Robinson^  his  heirs  at  law. 

In  Easter  1788,  actions  of  ejectment  were  broueht  by  John  Faulkner,  James 
Shade,  and  Mary  Ms  wife,  Samuel  Ward  and  Hannah  his  wife,  and  Ann  Robinson. 
against  Ann  Morse,  who  claimed  her  free  bench  in  the  part  surrendered  to  Richard 
Morse  and  William  Morse,  to  recover  possession  of  these  premises,  on  the  ground  that 
nothing  passed  by  the  surrender  of  William,  the  soldier,  and  that  the  copyhold 
premises,  therefore,  descended  on  the  leswrs  of  the  FlaintifF,  as  his  heirs  at  law. 

A  case  was  reserved  for  the  opinion  of  the  Court  of  Kill's  Bench,  and  after  great 
consideration,  judgment  was  given  for  the  lessors  of  the  Plaintiff.  {Oi>odtitle  v.  Morse, 
3  T.  R.  365.) 

Ann  Morse  and  William  Morse  then  filed  the  present  bill  against  Faulkner,  Shade 
and  wife.  Ward  and  wife,  and  Ann  Robinson,  praying  that  they  might  be  decreed 
to  make  a  surrender  to  the  Plaintiffs  respectively  of  the  several  parts  of  the  oopyhold 
raemises  which  were  surrendered  to  Richard  Morse  and  WiUiam  Morse  by  WUliam 
aobinson,  the  soldier,  and  that  they  might  be  quieted  in  the  possession  thereof,  and 
that  the  defendants  might  be  restrained  by  injunction  from  proceeding  to  extension 
upon  the  judgment  in  ejectment. 

Partridge  and  Cox  for  the  Plaintiffs.   It  is  now  settled  by  the  judgment  of  the 
Court  of  King's  Bench,  that  the  Plaintiffs  have  not  a  legal  title  to  the  premises  in 
question.   They,  therefore,  come  to  a  court  of  equity  in  the  character  of  fair  pur- 
chasers for  a  valuable  consideration,  to  have  that  legal  title  made  good  to  them  by 
the  heirs  at  law  of  the  vendor.   This  is  the  common  case  of  a  purdiaser  coming  to 
have  an  agreement  specifically  performed,  or  a  defective  conveyance  supplied  ;  and  it 
is  a  species  of  relief  which  courts  of  equity  are  in  the  constant  habit  of  giving,  either 
against  the  vendor  himself  or  any  olauuing  as  heir  or  volunteer  under  him,  whether 
the  agreement  for  the  sale  remains  wholly  unexecuted,  or  is  defectively  executed,  and 
whether  the  vendor  Had  good  title  to  the  premises  at  the  time  of  the  sale,  or  whether 
such  title  accrued  to  him  afterwards  ;  and  although  the  case  at  law  turned  upon  the 
difference  between  freehold  and  copyhold  premises,  yet,  it  is  evident,  that  no  dis- 
tinction of  that  sort  can  arise  here,  for  the  claim  of  the  PlaintifEs  is  to  have  a  good 
legal  title  made  to  them  by  all  necessary  means ;  and  indeed  most  of  the  cases  on 
defective  conveyances  arose  on  copyholds.   In  Wiseman  v.  Roper  {1  Rep.  in  Cha.  84), 
the  Defendant  was  only  presumptive  heir  to  his  brother,  and  agreed  to  settle  certain 
lands  to  the  uses  of  the  marriage  within  one  month  after  his  brother's  death  ;  there 
the  objection  was  taken  that,  at  the  time  of  this  agreement,  the  Defendant  had  no 
interest  whatever  in  the  lands ;  but  as  they  afterwards  descended  upon  him,  he  was 
decreed  to  perform  his  agreement.  In  Barkn"  v.  Hill  (2  Rep.  in  Cha.  113)  the  heir  of 
the  vendor  was  decreed  to  surrender  the  copyhold  premises  to  a  purchaser.    So  in 
Patteson  v.  Thompson  (Rep.  Temp.  Finch,  272)  the  heir  of  the  mortgagor  was  decreed 
to  surrender  the  copyholds  to  the  mortgagee.    In  Martin  v.  Seamore  (1  Ca.  in  Cha. 
170)  the  bill  was  by  mortgagee  of  copyhold,  the  surrender  having  been  defective  ;  and 
it  was  particularly  argued  in  that  case,  that  as  the  Plaintiff  would  have  been  clearly 
entitled  to  relief  upon  a  bare  agreement,  he  ought  not  to  be  in  a  worse  place  by  having 
a  surrender  though  defective.    In  Clayton  v.  The  Duke  of  Newcastle  (2  Ca.  in  Cha. 
112)  the  heir  sold  in  the  life-time  of  the  ancestor,  and  received  the  money,  and  when 
the  land  descended  upon  him  he  was  decreed  to  convey  ;  which  case  seems  very  like 
the  present.   In  Taylor  v.  Wheeler  (2  Vem.  564)  a  surrender  of  copyhold  by  way  of 
mortgage,  not  presented  within  due  time,  was  made  good  in  favour  of  the  mortgagee, 
against  the  assignees  under  a  commission  of  bankrupt  against  the  mortgagor.  That 
the  Court  will  &cree  the  performance  of  an  agreement,  although  the  vendor  has  no 
title  until  after  the  agreement,  appears,  by  the  constant  form  of  the  reference  to  the 
Master  in  all  cases  of  specific  performance,  viz.  to  inquire  whether  the  vendor 
can  make  a  good  title  to  the  premises,  not  whether  he  could  at  the  time  of  the  agree- 
ment make  such  title.   This  was  settled  upon  great  consideration  in  the  case  of 
Langford  v.  Pitt  {2  P.  W.  629.    Wynn  v.  Morgan,  7  Ves.  202)  ;  and  the  MasUr  of 
the  Rolls  there  mentioned  a  remarkable  case  of  Lord  Stourton  v.  Sir  T.  Meers,  where 
an  act  of  parlrament  was  necessary  to  make  good  ths  title,  «nd  ^et  the  Court 
ultimately  executed  the  agreement, 
0.  XVI.— 30* 
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Lord  Chief  Baron.  I  have  great  doubts  about  the  equity  upon  which  the  bill 
proceeds,  and  if  I  found  it  necessary  in  this  case  to  lay  down  any  general  rule  upon  the 
subject,  I  should  think  the  case  deserved  great  consideration.  It  is  true  that  when 
a  man  having  a  good  title  agrees  to  sell  to  another,  this  Court  considers  such  an 
agreement  as  a  lien  upon  the  und,  and  will  upon  that  ground  decree  the  heir,  or  any 
volunteer  under  the  vendor,  to  make  good  such  agreement.  It  is  also  true  that 
when  a  man  not  having  a  title  at  the  time,  agrees  to  sell,  and  afterwards  such 
title  accrues  to  him,  the  Court  binds  the  conscience  of  the  vendor  himself,  and 
compels  him  to  make  good  the  title  at  any  future  period,  when  he  can  ;  which  was 
the  case  of  Clayton  r.  Duke  of  Newcastle.  But  in  this  case  the  surrenderer  not  having 
any  title  whatever  to  the  premises,  at  the  time  of  the  surrender,  his  a^eement 
would  not  raise  a  lien  upon  the  land ;  and  although  the  present  Plaintiffs  might  have 
been  relieved  if  they  had  filed  their  bill  against  him  in  his  life-time,  that  is  after  his 
title  had  accrued,  yet  it  does  not  follow  that  therefore  they  can  be  relieved  against  liis 
heirs.  Neither  the  land  itself,  or  the  conscience  of  the  present  Defendants,  is  bound 
by  this  act  of  William  the  surrenderer  ;  and  I  am  not  aware  that  on  a  bill  61ed  for  a 
specific  perfonnfuice  against  the  heir  of  a  person  who  sold  without  having  any  title 
at  the  time  of  the  bargain,  the  Court  has  referred  it  to  the  Master  to  inquire  whether 
the  vendor  had  any  title  to  the  premises  at  the  time  of  his  death. 

But  really  I  do  not  think  it  necessary  to  go  into  the  general  question  upon  this 
occasion,  lliis  is  not  the  sort  of  sale  that  it  becomes  this  Court  to  take  notice  of. 
X  common  soldier  goes  down  to  a  country  ale-house,  and  late  at  night  calls  together 
two  or  three  people,  and  offers  to  sell  his  estate  ;  and  then  two  persons  bid  for  it,  and 
the  affair  is  all  over.  The  transaction  is  not  serious  enough  for  this  Court  to  interfere 
in  ;  and  the  parties  must  take  their  course  at  law. 

The  bill  was  dismissed  without  costs.— From  Mr.  Cox's  notes,  Lord  Colchester's 
MSS. 

Backhouse  v.  Mohun,  Crosby,  Sen.  and  Jun.,  and  Others.    Pasch.  10  Geo.  2,  1736. 

In  Chancery. 

Specific  performance  of  a  contract  not  signed  by  the  party  enforcing  it. 

Bill  to  have  a  specific  performance  of  an  agreement  made  between  the  Flaintif! 
and  Mohun,  for  the  purchase  of  an  estate  of  Mohun's.  The  Plaintiff  and  he  had 
treated  about  it,  and  written  several  letters  relating  thereto.  The  last  letter  from 
Mohun  was  in  1731,  who  said  therein  that  the  Plamtii!  had  offered  a  certain  sum 
which  Mohun  accepted.  But  it  did  not  appear  whether  the  Plaintiff  had  done 
any  thing  to  bind  himself,  for  the  Defendants  produced  none  of  the  letters  :  but  one 
Harrison  swore  that  subsequently  to  the  agreement  between  the  Plaintiff  and  Mohun, 
he  had  proposed  himself  as  a  purchaser  of  this  estate,  and  that  he  was  in  company 
with  Crosby,  senior,  and  the  Plaintiff  was  sent  for,  and  they  entered  into  a  conference 
concerning  the  estate,  and  the  Plaintiff  answered  in  the  negative,  but  said  not  what 
words  were  used ;  that  the  Plaintiff  said  he  would  not  go  to  law,  but  wouU  rather 
write  to  Mohun  before  he  entered  into  any  controversy  about  it ;  a  letter  was  accord- 
ingly sent,  but  not  produced.  Harrison  acknowledged  he  had  a  previous  4iscour8e 
with  Crosby,  senior,  about  the  affair  ;  which  Crosby,  as  it  clearly  seemed,  was  the  real 
purchaser. 

For  the  Defendants  it  was  insisted  that  there  was  no  reason  they  should  be  bound 
by  Mohun's  letters,  when  rum  constat  the  Plaintiff  was  bound  on  the  other  side.  But. 
secondly,  supposing  they  were  originally  bound,  yet  the  Plaintiff  had  waved  the 
agreement ;  and  that  may  be  done  by  parol,  Qoman  v.  SaliAury  (1  Fern.  240). 
for  it  is  only  to  rebut  an  equity. 

Lord  Hardwicke,  Chancelfer.  The  first  quwtion  is,  whether  there  is  any  agree- 
ment in  writing  between  the  Plaintiff  and  Mohun,  for  as  it  rehitra  to  bnds  and 
tenements,  it  must  be  in  writing ;  and  I  think  it  sufficiently  appears  so,  and  that  it  is 
a  complete  absolute  agreement  to  bind  the  Defendant  Mohun.  Many  cases  have 
occurred  where  agreements  for  lands  appearing  in  writing  under  the  hand  of  the 
party  who  was  to  be  bound  by  it  (which  are  flie  words  of  the  statute  of  frauds) 
notwithstanding  there  was  no  writing  of  the  other  part,  have  been  carried  into 
execution  :  and  I  have  known  the  objection  often  talcen  of  its  not  appearing  on 
the  side  of  the  purchaser,  and  &»  qiten  overruled.   But  it  ma^  be  twn  as  an 
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ingredient  to  add  weu;ht  to  other  objections.  Besides  here  were  letters  from  the 
PlaintifE  to  Mohun,  which  he  does  not  think  fit  to  produce,  and  the  PlaintifE  cannot. 
Therefore  I  think  Mokun's  letter  is  sufficient  evidence  of  an  agreement  in  writing. 

Secondly,  the  question  is,  whether  any  act  has  been  done  on  the  part  of  the 
Plaintifi  Backhouse  to  release  or  wave  the  agreement  1  The  defence  insisted  on  is 
of  a  tender  nature,  and  to  be  received  by  a  court  of  equity  with  great  caution  ;  for 
even  the  agreement  to  depart  from  a  former  agreement,  is  as  much  an  agreement 
concerning  lands  and  tenements  as  the  first ;  and  therefore,  taking  it  originally,  and 
abstracted  from  circumstances,  ought  as  much  to  be  in  writing,  and  is  equally 
within  the  statute  of  frauds ;  but,  notwithstanding  that,  if  it  clearly  appears  that 
a  Plaintiff  in  a  court  of  equity  insisting  on  such  an  agreement  contained  in  letters, 
hag  by  acts  done,  waved  it,  and  thereby  drawn  in  another  to  purchase,  and  complete 
his  purchase,  in  such  case  it  would  be  a  good  defence  to  be  insisted  on  by  the  second 
purchaser,  shewing  that  he  proceeded  bona  fide^  and  consequently  would  rebut  any 
equity  of  the  first  purchaser.  But  I  think  there  is  not  sufficient  evidence  of  such 
matter;  it  chiefly  depends  on  the  tratimony  of  Harristm,  who  makes  an  extraordinary 
figure  in  the  cause,  and  admits  a  previous  consultation  between  him  and  Crosby, 
senior,  who  seems  the  efiectual  purchaser  ;  and  that  objection,  though  I  refused  it 
as  to  his  competency,  yet  goes  to  his  credit.  He  says  a  letter  was  to  be  written  to 
Mohun  to  prevent  controversy.  What  occasion  was  there  for  that,  if  the  Plaintiff  had 
given  up  his  purchase  1  The  letter  was  written  by  the  PlaintiS ;  if  it  had  been 
produced,  what  he  and  Crosby,  senior,  said,  might  have  appeared.  But  the  letter 
from  Mohun  Is  produced,  and  imports  directly  the  reverse  of  what  Harrison  supposes. 

Decreed  that  the  Plaintifi  should  have  the  benefit  of  his  purchase.  MS. 

6th  May  1736.  "  His  Lordship  doth  declare  that  the  Plaintiff  is  entitled  to  the 
benefit  of  his  agreement  for  the  purchase  of  the  estate  at  the  sum  of  £31 6,  and  to  have 
it  carried  into  execution  ;  and  doth  therefore  think  fit,  and  bo  order  and  declare  that 
the  agreement  be  performed.  Ac."— Beg.  Lib.  A.  1736,  fol  627,  628. 

Pembroke  v.  Thorpe.*   HU.  13  Oao.  2.   mk  March  1740. 

Specific  performance  of  a  contract  to  build  a  houw. 

Lord  Hardwicke,  Chancellor,  gave  his  opinion  on  the  following  case  :  This  bill  is 
brought  for  two  purposes,  first,  for  a  division  of  leasehold  lands,  held  by  the  De- 
fendant from  the  late  £arl  of  Pembroke,  the  Plaintifi's  father,  from  freehold  and 
copyhold  of  the  PlaintifE,  the  hotmdaries  of  which  were  confounded  by  unity  of 
possession ;  and  for  a  specific  performance  of  an  agreement  for  building  a  house  with 
the  appurtenances  in  ;  or,  secondly,  to  have  a  performance  of  a  sub- 

sequent agreement  for  the  exchange  of  certain  freehold  lands  of  the  Defendant,  on 
which  he  has  built  a  house,  with  other  equal  quantity  of  lands  of  the  Plaintiff.  As  to 
the  division  and  setting  out  of  the  lands,  there  is  no  dispute,  but  that  the  lands  should 
be  properly  set  out  on  both  sides ;  but  the  great  point  is,  as  to  the  Courts  decreeing  a 
periormance  of  either  of  the  agreements.  The  bill  is  in  the  disjunctive,  and  prays 
that  either  the  Defendant  may  be  decreed  to  perform  his  agreement  for  exchange ; 
or  if  not  compellable  to  do  that  by  the  strict  rules  of  law,  that  then  he  may  be  com- 
pelled to  buiu  a  new  house  on  Plaintiff's  leasehold  lands.  On  this  two  questions 
have  been  made ;  first,  whether  any  agreement  whatever,  either  for  building  a  new 
house,  or  for  making  an  exchange,  om  been  sufficienUy  proved ;  second,  if  it  is, 
whether  either  of  those  agreements  is  such,  as  in  the  circumstances  of  the  case,  a 
court  of  equity  will  carry  into  execution  1  The  first  depends  on  the  proofs  in  the 
cause ;  and  I  will  consider  them,  first,  as  to  the  pulling  down  the  old  house  and 
building  the  new,  and,  next,  as  to  the  subsequent  agreement  of  exchange. 

As  to  the  first,  the  proof  stands  thus  :  it  is  proved  by  Mr.  Jerom,  steward  to  the 
Earl  of  Pembroke,  that  in  1731  a  proposal  was  made  to  take  a  lease  of  a  farm  called 
Moses'  farm,  then  lately  purchased  in  Foulston  and  'Wilston,  where  the  late  Earl  had 
another  estate  lately  purchased,  and  Mr.  Thorpe  a  freehold  estate.  It  appears  the 
agreement  about  taking  Moses'  farm,  was  on  16th  August  1731,  on  which  there 
were  an  old  house  and  malt-house,  &c.,  very  much  out  of  repair,  for  which  it  was 
proved  the  Defendant  was  allowed  £80  for  repairs ;  for  notwithstanding  another 
colour  has  been  endeavoured  to  be  given  to  it,  it  is  clear  it  was  for  the  repair  of  Moses" 
fjtxm*  The  lease  is  d^ted  26th  August  1731,  and  executed  by  the  late  Earl  the  13th 
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December  following ;  the  counterpart  wag  laid  by  not  executed  till  the  3d  Ocicber  1733. 
Between  the  execution  of  the  lease  and  the  counterpart,  this  proposal  was  made  by 
Thorpe  for  pulling  down  the  house  in  Moses'  farm,  and  new  building  it ;  and  he 
desired  Gore  to  write  to  the  Earl  about  it,  and  the  reason  he  gave  was,  he  would  hoM 
another  for  his  habitation  on  Foulston  farm.  Gore  desired  him  to  give  a  plan  of  the 
house  he  intended  to  build  ;  the  Defendant  replied  to  be  sure  he  would  not  build  a 
worse  than  was  thereon  already  ;  which  amounted  to  an  agreement  to  build  as  good  a 
house  as  that  on  Moses*  farm ;  and  upon  that  agreement,  and  no  other,  the  Defendant 
was  to  pull  down  the  tenement  on  Moses'  farm.  In  October  1732  the  Defendant 
began  to  pull  down  the  house  ;  and  it  is  sworn  and  admitted,  that  the  building  cost 
£1000  and  upwards,  and  that  he  used  the  old  materials.  That  is  the  proof  on  the  part 
of  the  Plaintiff. 

The  Defendant  in  his  answer  would  represent  that  the  proposal  for  pulling 
down  the  house  was  at  the  time  of  the  lease,  and  he  agreed  that  he  would  make 
other  alterations  on  Foulston  farm  ;  but  there  is  no  proofof  this  :  on  the  other  hand 
it  is  contradicted  by  all  the  witnesses,  and  by  Gore^  who  is  witness  to  the  proposal, 
who  swears  ut  supra  ;  it  is  contradicted  also  b^  the  fact,  which  I  take  to  be  clearly 
established,  that  the  £80  were  allowed  for  repairs  of  Moses*  tenement ;  for  it  is  then 
absurd  that  there  should  be  a  proposal  at  that  time  for  pulling  it  down,  which  the 
Defendant  insists  upon  in  his  answer. 

It  is  said  for  the  Defendant,  in  respect  of  the  first  agreement,  that  it  is  proved 
only  by  one  witness  (Gore)  against  the  Defendant's  answer,  and  by  the  rule  of  this 
Oourt  that  is  not  sufHcient  evidence  to  ground  a  decree  on ;  and  the  rule  is  certainly 
so ;  but  it  is  carried  too  far  in  this  case  :  for  supposing  the  Defendant's  answer 
to  be  a  full  denial,  yet  it  is  supported  by  more  than  one  witness ;  for  it  is  corrobor^ 
ated  by  circumstances  proved  by  other  witnesses ;  so  that  it  amounts  to  more 
than  proof  by  one  witness,  and  would  be  sufficient  to  found  a  decree  on.  But  there 
is  no  occasion  to  resort  to  that  argument,  because  the  Plaintiff's  charge  is  not  denied 
by  the  Defendant.  The  Plaintiff  says  he  promised  to  build  him  as  good  a  house  ; 
and  the  Defendant  only  denies  that  he  did,  at  the  time,  when  he  desired  Gore  to 
apply  iot  leave  to  pull  down  Moses'  tenement,  or  at  any  other  time,  propose  that  he 
would  build  or  set  up  in  the  stead  or  place  of  the  old  house,  on  some  part  of  the 
Earl's  estate,  a  better  and  more  commodious  house  for  his  habitation,  and  he 
insists  that  he  made  no  other  proposal  than  at  the  time  of  the  lease,  and  that  was 
only  to  make  other  improvements  on  the  Foulston  farm.  This  is  no  denial  of  the 
agreement ;  it  may  be  of  circumstances  in  the  bill,  but  not  of  the  equity  of  it ;  for 
the  proof  is,  he  promised  not  to  build  a  worse  house ;  which  may  be,  though  he 
did  not  promise  to  build  a  better.  Therefore  the  first  agreement  is  fully  proved, 
and  not  at  all  contradicted,  nor  clearly  denied  by  the  answer. 

The  proof  as  to  the  second  agreement  for  the  exchange  is,  the  testimony  of  Mr. 
Gore,  who  is  the  only  witness  ;  and  as  to  the  particulars  of  that  agreement  he 
swears  that  about  the  latter  end  of  1732,  the  new  house  was  begun  to  be  built, 
and  soon  after,  as  they  were  about  the  foundation,  the  deponent  was  riding  by  and 
saw  it  was  building  on  a  different  place  than  that  agreed  upon  ;  upon  which  he 
inquired  whether  it  was  upon  the  Defendant's  freehold  or  the  Plaintiff's  leasehold 
estate ;  and  was  informed  that  it  was  uncertain,  and  hard  to  distinguish  the  Defend- 
ant's freehold  lands  from  the  Defendant's  leaseholds,  which  he  held  under  Lord 
Pembroke,  but  that  it  was  generally  believed  to  be  on  part  of  the  Defendant's  free- 
hold ;  the  Defendant  answered,  he  did  not  know  which  it  was,  but  that  if  it  proved 
so,  he  would  ezohanee  the  ground  on  which  the  house  was  building  for  other  equal 
quantity  of  land  on  Moses*  farm  ;  by  which  Gore  apprehended  the  Earl  was  to  hare 
the  fee  of  the  Defendant's  lands,  and  the  Defendant  the  fee  of  the  Earl's.  Gore 
made  further  inquiries,  but  could  get  no  better  information  as  to  the  boundaries 
of  the  land ;  he,  therefore,  told  the  Defendant  it  would  be  better  to  make  an  exchange, 
and  the  Defendant  told  him  that  as  he  had  before  promised  he  would  make  the 
exchange  at  any  time  ;  and  so  the  deponent  told  the  Earl.  The  Defendant  sweats 
that  he  and  Gore  appointed  Mr.  Day  to  make  the  admeasurement  of  the  ground, 
and  met  the  9th  of  February  1735,  a  long  time  after  the  new  house  was  begun 
to  be  built,  which  was  at'the  latter  end  of  1732.  One  Spire  made  the  admeasure- 
ment, and  said  it  would  be  better  to  take  in  about  six  luggs,  and  the  Defendant 
said  he  would  look  out  a  piece  of  ground  to  be  exchanged  for  the  six  luggs,  and 
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bid  Spire  take  it  in.  This  fact  is  supported  by  Spire,  who  gives  an  account  of  a 
subsequent  admeasurement,  and  that  Mr.  Grant  was  desired  to  join  with  the 
Plaintiff  in  the  admeasurement ;  and  that  he  asked  Spire  why  the  lands  were  to 
be  measured,  and  asked  the  Defendant  whether  he  had  articled  for  the  exchange 
of  the  lands  "i  "  No,"  said  Thorpe,  "  but  his  word  waa  as  good."  And  this  proof 
on  behalf  of  the  Plaintiff  is  not  contradicted. 

The  second  question  is,  whether  one  or  other  of  these  agreements  is  such  as  a 
court  of  equity  will  carry  into  execution  1  And  I  am  of  opinion  here  is  not  a  sufficient 
ground  to  decree  a  performance  of  the  agreement  of  the  exchange.  There  are 
indeed  very  strong  ou'oumstances  in  the  case  to  induce  a  private  conviction  ;  but 
all  sorts  of  proofs  which  induce  private  conviction  are  not  such  as  will  found  a  decree 
in  this  Court.  One  objection  is,  that  it  is  not  in  writing,  but  only  a  parol  agree- 
ment about  land  and  tenements,  and  so  void  by  the  statute  of  frauds.  I  answer, 
such  agreements  are  not  void,  but  may  be  taken  out  of  the  statute  according  to 
the  rule  of  this  Court,  by  having  been  in  part  performed  ;  for  in  such  case  this 
Court  will  decree  a  total  performance  :  but  I  see  no  ground  to  say  there  has  been 
a  partial  performance ;  for  as  to  the  admeasurements,  I  do  not  look  upon  that  as 
a  performance  of  any  part  of  the  agreement ;  and  so  here  is  no  certain  proof  as  to 
any  part  of  the  agreement  whereon  to  found  a  decree.  Gore  is  uncertain  as  to  the 
time  when  this  agreement  for  the  exchange  was  made,  for  no  time  is  mentioned  ; 
he  only  says,  that  soon  after  the  first  agreement  he  was  riding  by  when  the  foimda- 
tion  ot  the  house  was  laying ;  but  he  does  not  say  when  he  first  conferred  with 
the  Defendant  about  this  exchange.  It  is  plain  the  agreement  was  not  concluded 
on  the  first  proposal ;  for  he  inquired  first  about  the  boundaries  of  the  freehold 
and  leasehold  lands  ;  and  when  the  proposal  or  conclusion  was,  ia  quite  uncertain  ; 
and  that  is  a  circumstance  the  more  material,  for  this  reason  ;  had  it  appeared 
the  agreement  for  the  exchange  was  made  during  the  course  of  the  building,  or 
before  the  house  was  built,  or  near  built,  then  the  Plainti£E's  letting  him  go  on 
might  be  taken  as  the  consideration,  and  so  part  of  the  performance  of  the  agree- 
ment as  to  the  exchange,  because  the  Plaintiff  might  have  applied  for  an  injunction 
in  this  Court  to  stop  the  building,  upon  ^^esting  it  to  be  upon  his  lands ;  but 
the  time  of  the  agreement  not  being  fixed,  it  might  be  after  the  new  house  was 
entirely  built.  The  agreement  is  likewise  uncertain  as  to  the  terms  of  it.  The  words 
of  the  deposition  are,  that  he  apprehended  the  Defendant  was  to  convey  the  fee 
to  the  Plaintiff,  and  the  term  of  ninety-nine  years,  and  the  Plaintiff  was  to  convey 
the  fee  simple  of  other  grounds  to  the  Defendant ;  this  was  but  his  apprehension, 
and  though  it  was  reasonable,  yet  it  is  too  general  to  found  a  decree  of  this  Court ; 
for  it  is  uncertain  what  part  of  the  lands  of  either  was  to  be  exchanged,  or  at  what 
value,  whether  value  for  value,  or  whether  any  allowance  to  be  made ;  and  for  a 
court  of  equity  to  make  all  these  inferences  is  going  further  than  ever  this  Court 
I  believe  has  yet  done.  It  does  not  appear  when  my  Lord  Pembroke  came  into 
this  agreement  for  exchange,  or  when  Gore  acquainted  my  Lord  with  it ;  for  Gore 
does  not  say  whether  he  had  any  authority  from  the  Earl,  or  whether  my  Lord 
ever  agreed  to  it ;  in  which  case  he  would  not  be  bound  by  it ;  nor  waa  there  ever 
any  thing  done  in  execution  of  the  agreement ;  for  the  admeasurement  was  never 
completed.  For  on  the  9th  of  February  1735  it  was  proposed  that  six  luggs  should 
be  taken  in  and  allowed,  and  then  Grant  was  to  make  the  final  admeasurements. 
But  then  he  put  this  thought  into  the  Defendant's  head,  and  so  the  admeasure- 
ment was  never  completed ;  though  if  this  admeasurement  had  been  completed, 
I  should  not  think  it  such  a  partial  performance  of  the  agreement,  as  could  be  made 
the  foundation  of  a  decree ;  for  it  was  only  a  step  towaras  the  performance.  Here 
ought  to  have  been  a  parting  with  the  interest  in  some  measure,  otherwise  the 
Court  cannot  decree  a  performance.  No  stress,  therefore,  can  be  laid  upon  this, 
but  to  corroborate  the  proof  that  there  was  such  an  agreement. 

Thus  it  stands  as  to  the  exchange ;  but  I  think  the  agreement  for  building 
the  house  ought  to  be  carried  into  execution.  One  objection  is,  that  it  would  be 
very  hard  to  oblige  the  Defendant  to  build  up  a  new  house  by  applying  to  this  Court, 
when  the  Plaintiff  might|have  his  remedy  at  law,  and  recover  damages  for  the 
breach  of  the  agreement ;  and  that  a  court  of  equity  will  not  decree  a  specific  per- 
formance which  will  be  attended  with  great  hardships.  But  as  to  sending  him 
to  law,  that  will  be  no  remedy  at  all,  this  not  being  an  agreement  in  writing,  which 
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is  necessary,  because  an  agreement  to  build  on  land,  and  therefore  relating  to  land ; 
nor  will  the  partial  |>erformanc6  hel{>  him.  there,  because  that  is  a  rule  in  the  c<m- 
sideration  only  of  this  Court.  Here  is  no  hardship  in  this  case  of  which  the  Court 
will  take  notice.  There  are  some  cases  indeed  wnere  if  the  Court  was  to  decree 
a  specific  performance,  it  would  produce  the  ruin  of  the  Defendant,  where  a  jury 
would  not  give  the  Plaintiff  12a.  damages.  In  such  case  a  court  of  equity  will 
not  decree  a  performance.  But  this  cannot  be  called  a  hardship,  because  it  will 
put  the  Defendant  to  an  expense,  for  it  is  merely  through  hia  own  default,  and 
this  Court  only  compels  him  to  perform  his  own  agreement  which  he  has  entered 
into  for  yaluable  consideration  ;  and  it  would  be  sufiering  him  to  take  advantage 
of  his  own  wrong,  if  he  were  not  compelled.  Nor  will  the  statute  of  frauds  be  any 
objection  as  to  this  agreement,  because  it  is  plainly  in  part  carried  into  execution 
by  the  Defendant ;  and  the  Flaintifi  has  done  every  thing  on  his  part,  by  giving 
the  old  materials  which  are  said  to  be  worth  £500,  and  the  Defendant  has,  therefore, 
had  the  benefit  of  his  agreement ;  and  the  Plaintiff  done  every  thing  on  his  part ; 
and  then  the  rule  is,  that  if  an  agreement,  though  not  in  writng,  is  partly  carried 
into  execution,  this  Court  will  not  suffer  that  party  to  take  the  benefit  of  the  statute ; 
but  he  is  bound  in  conscience  and  in  this  Court  to  perform  the  whole  :  and  the 
intent  of  the  statute  is  answered  in  this  case,  because  the  inconvenience  which  it 
intended  to  remedy,  as  to  perjury,  is  taken  away  where  there  is  a  performance 
in  part. 

Upon  the  whole  there  must  be  a  decree  for  division  of  the  lands,  and  a  building 
of  the  new  house,  and  the  Plaintiff  must  have  his  costs  as  hitherto.  I  have  not 
seen  a  clearer  case  where  costs  ought  to  be  paid,  and  reserve  the  subsequent  costs*  M& 

*  The  proposition,  that  a  specific  performance  may  be  decreed  of  a  covenant 
to  build,  is  supported  by  Holt  v.  Holt,  2  Vem.  322.  Allen  v.  Handing,  2  Eq.  Ab. 
17.  City  of  London  v.  Nash,  3  Atk.  515 ;  1  Ves.  Sen.  12.  Rook  v.  Worth,  1  Vet. 
Sen.  461.  Moseley  v.  Virgin,  3  Ves.  184 ;  and  opposed  by  Errington  v.  Aynedy, 
2  Bro.  C.  C.  343.  Lucas  v.  CommeTford,  3  Bro.  C.  C.  166  ;  1  Ves.  Jun.  235 ;  1  Mer. 
265 ;  and  Flint  v.  Brandon,  8  Ves.  159  ;  and  see  Hayner  v.  Stone,  2  Eden^  128. 
Vfhiitler  v.  MavMoaring^  3  Wooddeson,  lect.  466,  n. ;  MiU  v.  Biu-day,  16  Ves.  406. 

,  Halhed  0.  Marke.   December  1742. 

An  agreement  confirmed,  not  impeached  without  clear  proof  of  imp<»ition. 

Nathctniel  Halhed  (father  to  the  Plaintiff),  being  a  banker,  married  one  of  his 
daughters  to  the  Defendant  Marke,  who  was  also  bred  a  banker,  and  gave  with 
her  £500,  but  promised,  as  the  Defendant  said,  for  it  did  not  appear  m  proof,  to 
make  her  as  good  a  fortune  as  any  of  the  rest  of  his  daughters.   One  of  them  bdng 

afterwards  married,  received  £1000  portion.  The  Defendant  says  that  Nathaniel 
Halhed  afterwards  gave  him  £500  more  ;  and  on  the  marriage  of  the  third  daughter 
he  gave  a  bond  to  pay  with  her  £1000  after  his  death,  having  paid  £1000  in  hand ; 
so  that  the  Defendant  Marke  said  he  was  entitled  to£1000  on  the  death  of  Nathanid 
Balked.  It  appeared  that  between  the  father  and  son-in-law  businesB  had  been 
transacted,  by  verbal  agreements  only,  of  great  consequence. 

Serjeant  Vamell  was  indebted  to  Nathaniel  Halhed  in  £9000,  and  he  had  two 
copyhold  houses  to  dispose  of.  Nathaniel  Halhed  had  agzved  (as  the  Plaintiff 
all^^)  with  the  lord  of  the  manor  to  purchase  no  more  within  that  manor,  under 
the  penalty  of  paying  a  large  fine ;  uid  therefore  Marke  was  to  purchase  then 
two  nouses,  in  his  own  name,  from  Serjeant  Darnell,  in  trust  for  Halhed ;  but 
there  was  no  proof  of  such  intention.  In  1722  Marke  purchased  the  two  houses 
from  Serjeant  Darnell  for  £1000,  and  paid  the  money,  and  produced  in  court  a 
receipt  from  Nathaniel  Halhed  to  the  Defendant  (received  from  John  Marke  the 
sum  of  £1000  on  accoimt  of  John  Darnell),  and  was  admitted  into  them  immediately. 
Nathaniel  Halhed  let  one  of  the  houses  to  Mrs.  Seywell  for  £30  a  year  rent,  the 
other  Marke  lived  in ;  and  the  Defendant  produced  two  receipts  which  were 
mentioned  to  be  for  rents,  which  were  given  by  Nathaniel  Halhed  to  Marke; 
and  Halhed  paid  the  taxes  of  both  houses ;  but  Marke  alleged  that  Halhed 
agreed  verbally  to  purchase  one  of  these  houses  from  him  for  £500,  but  that 
Marke  should  continue  to  live  in  it,  paying  him  the  £30  interest  for  the  £500,  ss 
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long  as  he  lived,  which  he  said  was  the  rent  mentioned  in  the  receipts^  Nathaniel 
Hcuhed  afterwards  laid  out  £1600  in  re-buiiding  the  house  where  Marke  lived, 
which  Marke  accounted  for  by  saying  £1000  of  that  £1600  were  the  £1000  which 
Marke  was  entitled  to  after  Nathaniel  HaZhed's  death,  as  the  additional  portion ; 
and  that  they  agreed  that  Balhed  might  lay  out  that  sum  on  the  house,  and  that 
Marke  ahould  allow  him  £40  per  annum  interest  for  it,  until  Halhed's  death,  at 
which  time  Marke*3  right  to  it  commenced  ;  and  be  said  that  when  he  perceived 
Halhed  exceeded  that  sum,  he  told  him  that  he  did  not  propose  to  e^)end  more 
upon  it,  and  Halhed  answered  that  he  should  be  chared  with  the  £1000  only. 

On  the  5th  of  February  1728,  Halhed  made  his  will,  and  devised  these  houses 
to  the  Defendant  Marke,  paying  £1200  to  his  executor,  the  Plaintiff ;  and  it  appeared 
he  had  said  when  he  was  rebuilding  the  house,  that  he  was  doing  it  for  his  son  Mr. 
Marke ;  and  he  surrendered  two  small  parcels  of  copyhold  land  to  Mr.  Marke, 
which  lay  contiguous  and  convenient  to  his  house.  Mr.  Halhed  died  some  time 
afterwards,  and  the  Plaintiff,  his  son  and  executor,  having  a  meeting  with  Mr. 
Mfvrke^  told  him  if  he  was  a  rogue  he  might  have  cheated  him  of  both  the  houses ; 
and  agreed  that  on  account  of  Mr.  Marke's  surrendering  the  house  called  Tiie 
House  of  the  Gate,  being  one  of  them,  to  the  Plaintiff,  and  for  other  valuable  con- 
siderations, as  Mr.  Marke  said,  such  as  services,  &c.,  the  Plaintiff  should  release 
to  Mr.  Marke  the  £1200.  After  this  agreement,  in  1732,  a  deed  <A  release  (which 
recited,  whereas  John  Marke,  &c.,  was  admitted  into  the  said  copyhold,  &c.,  in  trust 
for  Nathaniel  Halhed,  yet,  nevertheless,  subject  to  certain  agreements  and  terms 
between  the  said  Nathaniel  Halhed  and  the  said  Marke,  and  also  in  consideration 
of  all  the  said  Markers  right  under  the  custom  of  London,  and  the  surrender  of  the 
house  aforesaid),  was  executed  by  the  Plaintiff  to  the  Defendant  of  all  demands,  &c. 
The  Plaintiff  being  at  this  time  ignorant  of  the  Defendant's  being  only  a  trustee 
for  his  father,  brought  his  bill  to  set  aside  this  release,  and  to  have  the  £1200,  with 
the  interest  of  it  from  the  death  of  his  father,  paid  to  him. 

The  questions  made  by  the  counsel  were  two  :  first,  whether  Marke  appeared 
to  be  a  purchaser  in  his  own  right  or  in  trust  for  Nathaniel  Halhed  t  ftnd,  secondly, 
though  he  was,  whether  this  release  shoidd  be  set  aside  1  And  Chute  mentioned  the 
case  of  Standard  v.  Metcalf,  to  prove  ttiat  if  a  party  does  an  act,  though  induced  to 
it  by  fraud,  yet  if  he  afterwards  confirms  that  act,  the  subsequent  confirmation 
makes  it  valid  and  good.  He  cited  also  the  case  of  Cole  v.  Martin,  which  was  the 
first  case  determined  by  I^ord  Talbot,  where  a  person  who  just  came  from  sea  went 
to  seek  refuge  at  a  relation's  house,  and  was  kept  without  clothes  to  his  back  until  he 
made  a  solemn  release  of  his  ticket  for  five  or  six  pounds  a  year,  and  in  six  months 
afterwards  he  confirmed  that  release ;  and  Lord  Talbot  refused  to  relievei  though 
the  first  act  was  fraudulent,  because  of  the  subsequent  confirmation. 

Lord  Hardteicke,  Chancellor.  This  bill  is  to  set  aside  an  agreement,  and  a  release 
foui^ed  on  that  agreement,  on  the  head  of  fraud  and  imposition  in  obtaining  it ; 
and  in  all  cases  of  the  kind  the  fraud  and  imposition  must  be  mi^e  out  to  the  Court 
by  procrf  ;  and  it  does  not  appear  there  was  any  actual  fraud  or  imposition  by  either 
of  Uie  parties  to  this  agreement  and  release ;  for  they  were  both  of  full  a^e  and 
capable  of  transacting.  So  that  all  the  fraud  and  imposition  to  impeach  this  fact 
must  arise  from  the  circumstances  of  the  thing  itself.  The  next  consideration, 
therefore,  is  whether  there  is  any  fraud  apparent  on  the  circumstances  of  it  t  and 
both  fraud  and  imposition  may  be  as  well  proved  from  the  circumstances  as  by 
direct  proof.  What  is  alleged  for  the  Plaintiff  is,  first,  that  the  Defendant  set  up 
a  title  in  himself  in  these  two  houses,  whereas  in  truth  he  was  a  trustee  only  ;  and 
in  the  next  place,  that  he  made  his  pretence  of  a  claim  imder  the  custom  of  London 
a  consideration  for  this  release,  when  in  fact  the  portion  he  got  was  far  more  than  he 
could  have  under  the  custom.  To  be  sure  there  is  a  great  obscurity  in  this  case,  and 
that  arises  naturally  from  the  near  relation  between  the  parties  to  it.  Then  tfOcing 
it  with  such  grains  of  allowance  as  may  be  expected  from  a  transaction  between 
persons  so  closely  related,  let  us  consider  the  merits  of  it. 

First,  upon  the  head  of  imposition,  it  is  insisted  that  the  estate  is  to  be  considered 
in  trust  only,  and  that  it  is  ^iroved  by  the  release,  which  it  is  said  amounts  to  a 
declaration  of  the  trust ;  but  it  is  by  no  means  clear  to  me,  that  this  purchase  was 
originally  in  trust  for  Nathaniel  Halhed.  It  appears  that  Serjeant  Darnell  was 
indebted  to  Halhed*  and  that  this  purchase  mon^  was  paid  to  Halhed  by  the 
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Defendant  on  account  of  Serjeant  Darnell,  and  a  receipt  was  taken  by  the  Defendant 
for  it.  Now  on  what  account  was  that  receipt,  unless  to  dischai^e  so  much  of 
Serjeant  Darnell's  debt,  by  the  Defendant's  paying  the  purchase  money  to  Hedhed  1 
Thus  it  stood  on  the  original  transaction,  and  if  it  rested  on  that  I  should  not  thing 
this  a  trust.  But  on  the  whole  evidence  I  am  of  opinion  there  was  some  trust 
between  the  parties,  though  not  on  the  original  purchase ;  for  Mr.  Haihed  took 
upon  him  to  build  one  of  these  houses,  and  it  is  proved,  on  both  sides,  that  he  declared 
he  built  it  for  the  Defendant ;  and  he  said  it  was  on  conside.-ation  that  he  should 
pay  interest  for  the  £1000  during  his  life.  It  is  true  the  receipts  given  to  Marke  were 
for  rent ;  but  I  lay  little  weight  on  that,  being  a  very  common  mistake  to  call 
interest,  &c.,  rent  in  receipts.  I  believe  Nathaniel  Haihed  intended  that  both 
the  houses  should  come  to  Marke  after  his  death  ;  and  afterwards  when  he  comes 
to  make  his  will  he  devises  them  to  him,  charged  with  the  sum  of  £200 ;  and  I 
believe  the  original  of  Mr.  Markers  resentment,  and  saying  if  he  was  a  rogue  he 
might  have  kept  both  houses,  proceeded  from  his  thinking  they  were  chained  with 
too  much,  and  that  that  brought  on  his  agreement  to  release,  &c. 

Thus  the  case  stands,  and  the  doubts  of  it  have  arisen  from  this  mutual  confidence 
between  the  parties ;  for  taking  it  either  way  there  appears  to  be  some : 
either  if  Moirke  purchajsed  and  laid  out  £1000  in  trust  for  Saihed,  or  if  Haihed  laid 
out  £ 1 600  on  the  house,  there  was  a  confidence  in  Marke ;  but  the  greater  probability 
seems  to  be  that  Marke  purchased  with  his  own  money  and  for  himsdt,  and  that  the 
trust  arose  after  on  laying  out  £1600  on  the  house. 

Consider  it  next  on  the  other  parts  of  the  case.  Nathaniel  Haihed  makes  hi£ 
will,  and  after  giving  legacies  to  his  children,  says  if  they  refuse  to  release  their  right 
under  the  custom  oi  London,  that  it  should  be  void  ;  and  after  his  death  this  release 
was  executed.  Then  consider  that  this  claim  under  the  custom  was  a  plain  demand 
against  the  Plaintiff.  When  I  say  a  plain  demand,  I  do  not  mean  one  whereby  any 
benefit  may  arise,  hut  a  right  to  hare  an  account  taken ;  and  on,  the  whole  com- 
plexion of  the  case,  it  looks  as  if  the  Defendant's  wife  had  a  less  fortune  than  the 
rest  of  her  sisters ;  and  it  appears  that  the  Plaintiff  had  a  very  large  estate  left  him ; 
and  whether  the  account  would  turn  out  to  the  Defendant's  advantage  or  no.  the 
expense  of  the  inquiry  might  be  an  inducement  to  him  to  execute  this  release,  and 
therefore  it  is  not  to  be  laid  aside. 

Then  this  will  bring  the  case  to  the  agreement  in  1 730,  and  the  release  in  1 732  ; 
and  though  it  was  suggested  that  the  agreement  was  immediately  after  the  Plaintiff's 
father's  death,  and  as  if  it  was  obtained  by  surprise,  yet  the  release  was  on  no  cir- 
cumstances of  surprise,  and  I  think  it  puts  all  supposition  of  surprise  in  the  first 
agreement  out  of  the  case.  Suppose  the  Plaintiff  had  been  at  first  amused  with 
what  the  Defendant  said,  had  he  not  opportunity  enough  to  recover  his  surprise  in 
above  a  year's  time  1  Also  this  very  release  recited  the  will  of  Nathaniel  Haihed, 
and  the  trust  as  it  is  there  set  forth  ;  and  though  the  words  are  that  he  was  admitted 
tenant,  &c.,  in  trust  for,  &c.,  yet  I  take  that  to  be  no  more  than  the  words  ol  the 
scriviner  which  are  usually  thrown  in.  It  was  objected  that  the  release  goes  farUier 
than  the  agreement ;  for  the  agreement  did  not  mention  a  word  of  the  Defendant's 
claim  under  the  custom  of  London ;  but  the  agreement  has  the  words  other  valuable 
considerations,  which  takes  off  all  the  repugnancy,  and  it  seems  to  me  it  might  have 
been  extremely  reasonable  in  the  Plaintiff  to  have  acted  thus  ;  and  if  so,  where  there 
is  no  actual  proof  of  imposition  can  the  Court  set  aside  these  two  solemn  acts  i 
Dismiss  the  bill  with  costs.  MS. 

Reg.  Lib,  A.  1742,  fol.  85. 
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Palbjeb  v.  Craufurd.   Roll$.   July  2,  3, 16, 1819. 

[S.  C.  2  Wils.  Ch.  79.    See  Dawson  v.  Hem,  1831,  1  Russ.  &  My.  612.] 

Under  a  bequeat  to  trustees  for  investment  in  government  life  annuities,  to  be  paid  to 
C.  during  his  life,  the  annuitant  is  entitled  absolutely  to  the  sum  bequeathed ;  and 
in  consequence  of  the  inability  of  C.  to  attend  at  the  public  office,  no  investment 
having  been  made  during  his  lue,  and  an  annuity  which  the  testator  paid  to  C,  and 
which  he  by  a  letter  directed  to  be  continiied  until  his  executors  should  be  ready  to 
make  the  investment,  having  been  continued  beyond  that  time  until  decease, 
the  payments  o£  the  annuity  are  to  be  considered  as  payments  on  account  of  the 
sum  to  be  invested,  and  the  representatives  of  C.  are  entitled  to  receive  that  sum 
with  interest,  after  deduction    those  payments. 

James  Graufurdf  Esq*,  being  possessed  of  ccmsiderable  personal  propoty  in  this 
country,  where  he  resided,  and  in  Holland,  and  having  made  a  will  dated  31st  of 
December  1806,  i^ting  to  his  Dutch  property,  which  he  directed,  after  payment  of 
his  debts,  to  be  remitted  to  England,  afterwards  on  the  3lst  of  January  1816,  made 
another  will,  by  which  he  confirmed  the  former,  and  directed  that  the  balance 
should  be  pa;d  to  his  executors  in  England,  and  should  go  into  the  mass  of  his  efiects 
here.  By  this  will,  after  bequeathing  certain  legacies  and  annuities,  to  his  wife,  he 
gave  to  the  Defendants  John  Craufurd  and  Coutts  Trotter,  the  sum  of  £3000  in  trust, 
to  be  by  them  employed  in  purchasing  in  their  names,  upon  the  life  of  his  brother 
George  Craufurd,  an  annuity  in  the  government  life  annuities  of  the  value  of  £3000, 
to  be  Iry  them  received  and  paid  to  him  in  equal  shares  every  six  months  during  his 
life,  up(m  condition  of  his  renouncing  in  writing  within  eight  days  after  receiving  the 
notification  of  the  testator's  death,  all  demands  and  claims  whatsoever  upon  the 
testator's  estate,  or  upon  any  property  of  which  he  might  die  possessed,  failing  which, 
the  present  disposition  in  hts  uvour  to  be  null  and  void ;  and  after  bequeathing  some 
other  legacies  and  annuities  he  further  left,  out  of  his  remaining  property,  to  John 
Craufurd  and  Coutts  Trotter,  the  sum  of  £2000,  in  trust,  to  be  by  them  em-[483]-ployed 
in  purchasing  in  their  names,  and  on  the  life  of  his  brother  George  Craufurd,  an 
annuity  of  the  government  life  annuities  of  the  value  of  the  said  £2000,  to  be  received 
and  paid  by  them  to  George  Craufurd,  in  equal  shares  every  six  months ;  John 
Craufurd  and  Coutts  Trotter  being  thereby  authorized,  if  they  thought  it  necessary, 
and  lor  the  advantage  of  G^ge  Craufurd,  to  dispose  of  the  said  £2000  for  his  benefit, 
and  with  his  consent,  in  any  other  manner  which  might  appear  to  them  most  eligible ; 
the  whole  upon  condition  only  of  his  renouncing  in  writing,  within  eight  days 
after  receiving  the  notification  of  the  testator's  death,  all  demands  ai^  claims 
whatever  on  bis  estate,  or  upon  any  property  of  which  he  might  die  possessed, 
failing  which,  this  disposition,  as  well  as  the  preceding  one  of  £3000,  to  be  null  and 
void  ;  it  being  also  unaerstood  that  this  sum  of  £2000  should  not  be  called  for  in  any 
way  before  the  expiration  of  one  year  after  his  death.  The  testator  appointed  John 
Craufurd  and  Coutis  Trotter,  and  Robert  Elliott  and  Mary  Craufurd,  the  testator's 
wife,  executors  and  executrix  of  his  will.  J ohn  Craufurd  alone  proved  the  will ;  the 
other  executors  and  the  executrix  having  renounced  probate,  and  Coutts  Trotter  also 
having  renounced  the  trusts. 

During  his  life  the  testator  had  allowed  his  brother,  George  Craufurd,  who  resided 
in  Holland^  an  annuity  of  3200  guilders,  being  in  value  about  £300  sterling.  On  the 
9th  of  FdfTUCuy  1816,  a  few  days  before  his  death,  he  wrote  the  following  letter  to 
Messrs.  Ferrier  and  Co.,  his  agents  in  Rotterdam.  "  T  have  hereby  to  request  and 
authorize  you  to  continue  to  pay  to  my  brother,  Mr.  George  Craufurd,  for  my  account, 
the  sum  of  3200  guilders  per  annum,  in  equal  quarterly  payments,  in  the  event  of  my 
death,  till  such  time  as  my  executors  ah&\\  have  arranged  my  afiairs,  should  they 
require  some  time  [484J  for  that  purpose ;  and  this  letter  will  be  your  authority  with 
them,  which  will  be  confirmed  to  them  by  me  ;  and  you  will  oMcrve  that  your  Mr. 
Ferrier  will  have  funds  of  mine,  out  of  which  the  said  payments  to  my  brother  will  bo 
found." 

After  the  testator's  death  a  paper  was  discovered  of  his  handwriting,  without  date, 
in  the  foUoi^g  words  : 

"  In  order  to  provide  for  my  brother's  subsistence  iipon  my  death,  before  my 
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executors  may  be  enabled  to  make  the  necessary  arrangements,  I  shall  authorixe 
Messrs.  Ferrier  and  Go. to  continue  to  advance  to  him  the  same  sum  of  3200 guilderfl  per 
annum,  which  he  now  receives,  and  that  bo  long  after  my  death  till  my  executors  shall 
declare  themselves  ready  to  carry  into  effect  the  clause  contained  in  my  will  respecting 
my  brother  ;  and  I  shall  furthw  authorize  Messrs.  Ferrier  &  Co.  to  pay  themselves 
for  such  advances  out  of  the  money  due  to  me  by  Mr.  Alexander  Ferrier ;  provided 
always,  that  before  making  any  payments  after  my  death,  my  brother  comply  viUi 
the  stipulation  concerning  him  contained  in  my  will,  which  compliuuse  or  non- 
c(»npliance  will  be  communicated  to  Mr.  Ferrier.  "By  this  manner  of  preventing  m; 
brother  from  suffering  any  inconvenience  by  my  death,  my  executors  will  be  tbie 
better  enabled  to  make  arrangements  with  the  other  legatees  ;  and  they  are  reminded 
that  there  are  three  years,  namely,  1813,  1814,  and  1815,  of  profits  on  the  mines  still 
to  account  for."  Neither  this  paper  nor  the  letter  to  Messrs.  Ferrier  were  proved  se 
testamentry. 

In  February  1816,  the  testator  died ;  and  George  Craufurd  (within  the  time 
prescribed  by  the  will),  duly  renounced  all  demands  upon  the  testator's  estate.  The 
executor  John  Craufurd  at  different  times  during  the  first  [486]  year  after  the  testate 
death,  paid  to  George  Craufurd,  £1820  on  account  of  the  legacy  of  £2000,  and  wu 
prepared  to  invest  the  legacy  of  £3000,  according  to  the  directions  of  the  will ;  but 
George  Craufurd  being  prevented  by  ill  health  and  other  obstacles  frQm  coming  to 
England^  to  present  himself  at  the  government  annuity  office,  where  his  personal 
appearance  was  necessary  previous  to  the  purchase  of  an  annuity,  the  £3000  were  in 
consequence  never  invested.  In  the  meantime  Messrs.  Ferrier  &  Co.  continued  to  pay 
to  George  Craufurd  the  annuity  of  3200  guilders,  till  his  death  in  February  1819, 
the  payments  amounting  in  the  whole  to  about  £1060. 

The  suit  was  instituted  by  the  executors  of  George  Craufurd  to  obtain  payment  of 
the  £3000,  and  of  the  remainder  of  the  £2000. 

Mr.  Ee(dd  and  Mr.  Wintkrop  for  the  Plaintiffs.  On  the  performance  of  the 
condition  annexed  to  the  gift  of  these  sums  they  became  separated  from  the  rest  of 
the  testator's  estate.  The  bequest  is  absolute,  and  the  wul  <m\y  directs  in  what 
manner  die  sums  were  to  be  applied  for  the  benefit  of  the  legatee ;  but  if  the  annuity 
had  been  purchased,  he  mi^ht  have  sold  it,  or  he  m^ht  have  had  the  sums  raid  to 
him  instead  of  their  being  invested  ;  Bayley  v.  Bishop  (9  Ves.  6),  Barnes  v.  Baiciey 
(3  Ves.  305).  The  right  to  the  sums  vested  in  him  from  the  time  of  the  testator's 
death.  There  is  nothing  in  the  letter  to  the  Ferries,  or  in  the  paper  of  instructioiu 
to  the  executors,  that  can  restore  this  jiroperty  to  the  testator's  estate.  The  provision 
made  by  them  was  only  to  continue  till  the  purchase  of  the  annuity,  and  was  not  to 
defeat  it.  George  Craufurd  might,  notwithstanding  these  documents,  at  any  time 
have  called  for  the  investment  of  [486]  the  £3000.  But,  strictly  speaking,  tbey  are 
of  a  testamentary  nature,  and  not  having  been  proved  as  such,  cannot  be  read  in 
evidence. 

Mr.  Sort  and  Mr.  West  for  the  Defendants.  The  letter  and  pa^r  of  instructions 
the  Plaintiffs  have  made  part  ot  their  bill,  and  they  cannot  now  object  to  their  being 
used  in  evidence ;  if  it  were  necessa^  the  Court  would  allow  the  cause  to  stand  over 
to  afford  time  for  proving  them,  'niey  are  evidence  of  the  testator's  intention  and 
serve  to  ea^lain  the  will. 

An  intention  is  avowed  both  in  them  and  in  the  will,  that  this  sum  (by  contra- 
distinction to  the  £2000,  which  might  be  laid  out  in  any  way  that  the  trustee  and 
legatee  thought  proper)  should  not  be  enjoyed  except  in  the  shape  of  an  annuity  as  a 
}]erBonal  provision ;  and  the  Court  cannot  apply  it  to  a  purpose  different  from  what  the 
testator  intended.  The  trustees  were  ready  with  the  sum,  and  the  non-iuveetment  ci 
it  arose  merely  from  the  neglect  of  the  intended  annuitant ;  can  his  representatives  be 
allowed  to  derive  benefit  from  his  default  t  George  Craufurd  actually  received 
during  his  life  considerable  sums  more  than  he  woukl  have  had  if  the  annuity  had 
been  purchased.  Thus  he  was  in  a  better  situation  than  the  testator  intended,  and 
his  estate  cannot  now  be  entitled  to  the  capital  sum  in  addition. 

The  Master  of  the  Bolls  [Sir  Wm.  Grant].  With  respect  to  the  legacy  of  £2000, 
provision  had  been  made  by  the  testator,  that  it  should  be  invested  in  the  purchase  of 
an  annuity,  or  paid  to  his  brother  George  Craufurd,  at  his  election.  Part  at  it,  at  his 
desire  was  applied  in  a  manner  settled  between  him  and  the  eze-[487]*^tor8.  There 
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remains  due  a  sum  of  about  £130,  and  to  that  his  representatiTes  are  unquestionably 
entitled. 

The  legaoy  of  £3000  is  difFerently  circumstanced.  As  to  that  the  ezeoutore  had 
no  option ;  they  were  es^resaly  directed  to  invest  that  sum  in  the  purchase  of  a 
gorerament  life  annuity,  which  they  were  to  pay  half  yearly  to  George  Craufurd.  It 
is  admitted  in  the  pleadings,  that  the  non-investment  of  that  sum  in  the  mode  pre- 
scribed was  occasioned  by  the  inability  "of  George  Craufurd,  who  was  then  residing  in 
Holland,  to  come  to  England  and  present  himself  in  person  at  the  proper  office. 
Instead  of  this,  the  intermediate  payments  directed  by  the  testator  in  the  letter  to 
the  Ferriers,  such  as  he  had  been  accustomed  to  make  during  his  life,  were  continued 
after  his  death,  to  the  amount  in  all  of  about  £1050.  George  Craufurd  died  without 
the  £3000  having  been  invested  in  the  purchase  of  any  annuity.  The  bill  is  filed 
by  his  representatives,  insisting  that  they  are  entitled  to  that  sum,  destined  for  George 
Craufurdy  after  deduction  of  the  sums  received. 

First,  to  consider  the  question  independently  of  these  documents,  the  letter  to  the 
Ferriers,  and  the  instructions.  The  cases  of  Bayley  v.  Bishop  (9  Ves,  6),  Yates  v. 
Compton  (2  P.  W.  308),  and  Barnes  v.  Bowley  (3  Ves.  305),  have  established,  that 
where  money  is  bequeathed  to  be  invested  in  the  purchase  of  an  annuity  for  the  life 
of  the  legatee,  and  the  legatee  dies  before  it  is  laid  out,  or  even,  as  in  Bayley  v.  Bishop, 
before  the  fund  is  available,  as  during  the  life  of  the  person  after  whose  death  the 
investment  is  to  be  made,  yet  still  it  is  a  vested  legacy  from  the  death  of  the  testator ; 
and  that  the  legatee  for  whose  benefit  it  [488]  was  intended,  having  survived  the 
testator,  may  elect  either  to  take  the  sum,  or  have  it  laid  out  in  an  annuity.  It  woitid 
follow  that  in  the  present  case  the  representatives  of  George  Craufurd  are  intitled  to 
this  sum  which  was  destined  for  him. 

The  onl^  novelty  in  the  case  arises  from  these  two  documents,  the  l^er  and 
the  instruotiona  in  the  Efe  of  the  testator,  and  the  conduct  of  the  parties  since  his 
decease,  under  this  temporary  provision  made  by  the  testator ;  and  the  question 
is,  whether  it  can  be  considered  that  the  legacy  which  had  once  vested  on  the  death 
of  the  testator,  was  given  up,  by  the  acceptance  of  a  substitute,  or  whether  the 
inability  of  the  legatee  to  attend  in  this  country  for  the  purpose  of  the  investment. 
Bhall  take  this  case  out  of  the  general  principle  1  The  letter  and  the  instructions 
were  intended  to  have  only  a  temporary  effect,  to  make  a  provision,  till  tlie  executors 
should  be  ready  to  invest ;  it  is  admitted  that  they  were  ready,  and  that  the  invest- 
ment was  delayed  by  the  circumstances  of  the  legatee;  but  although  for  his  benefit 
and  for  his  convenience,  the  other  provision  was  continued,  this  cannot  operate 
to  divest  the  legacy.  If  he  had  been  living  could  he  not  have  nofr  claimed  to  have  the 
annuity  purchased  1  The  only  effect,  therefore,  of  these  transactions  is  to  reduce 
the  amount  of  the  legaoy. 

The  question  is,  in  what  manner  the  reduction  shall  take  place  ?  The  legatee 
cannot  receive  both  the  intermediate  annuity  of  £200  aryear,  and  the  legacy  also. 
I  think  that  it  must  be  considered  in  the  same  manner  as  if  he  had  elected  to  take 
the  £3000  in  money.  As  he  had  a  vested  interest  in  this  sum  from  the  time  of  the 
testator's  death,  the  Plaintiffs  are  entitled  to  it,  together  [489]  with  the  interest 
from  the  expiration  of  a  year  after  that  event,  and  they  must  deduct  the  funount 
of  the  payment  made  to  George  Craufurd  in  his  life  time. 

Edward  Alder,  Plaintiff ;  RdBEBT  Fourachb,  .Iohn  Mackay,  and  the  Earl  of 
Mount  Edgkcumbe,  Defendants.{\)   August  12,  13,  181ii. 

A  deceased  partner  having  contracted  in  his  own  name  for  a  lease  of  premises  to 
be  employed  in  the  partnership  trade,  the  Court  refused  to  restrain  the  landlord 
from  granting  a  lease  to  his  representatives,  but  restrained  the  representatives 
from  disposing  of  the  lease  when  granted,  except  for  partnership  purposes,  and 
with  the  assent  of  the  surviving  partner. 

The  bill  stated  an  agreement  between  the  Plaintiff  and  his  late  partner  B.  Yeo 
whose  executors  were  the  defendants  Fouracre  and  Mackay,  for  obtaining  from 
[490]  ^he  Earl  of  Mount  Edgecumbe  a  lease  of  certain  premises,  to  be  employed  in 
their  partnership  trade,  and  an  agreement  between  Yeo  and  the  agent  of  the  Earl 
for  [491]  granting  a  lease :  that  the  Plaintiff  and  Yeo  entered  into  the  premises 
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with  the  consent  of  the  Earl's  agent,  and  expended  large  sums  in  building  thereoo : 
that  the  Plaintiff  had  lately  discovered  that  Yeo  had  made  the  agreement  in  bia 
own  name  alone ;  that  since  the  death  of  Yeo,  the  Plaintiff,  as  surriving  partner, 
had  expended  £1200  on  the  premises ;  and  that  Fouracre  and  Mackay  had  btely 
applied  to  the  Earl  for  a  lease  of  the  premises  in  their  own  names,  and  intended 
to  dispose  thereof  as  the  separate  estate  of  Yeo, 

The  bill  prayed  that  the  Earl  of  Mount  Edgttcumbe  might  be  restrained  from 
granting,  and  fouraere  and  Mackay  from  applying  for  or  aocepting,  any  leise  of 
the  premises. 

Mr.  Joseph  Martin,  on  certificate  of  bill  filed  and  affidavit,  now  moved  for  u 

injunction. 

The  Lord  Chancellor  [Eldon].  What  equity  is  there  for  compelling  the  Earl 
of  Mount  Edgecumbe  to  take  another  lessee  1  The  contract  was  made  with  the 
deceased  alone,  and  unless  there  is  evidence  that  the  Earl  knew  that  it  was  nude 
on  behalf  of  himself  and  his  partner,  that  partner  has  no  equity  against  the  Etri. 
Possession  might  be  given  to  both,  but  the  contract  was  with  one  alone  ;  untea  i 
contract  with  both  parties  is  establidied,  Lord  Mount  Edgecumbe  cannot  be  com- 
pelled to  grant  a  lease  to  the  survivor. 

By  altering  the  frame  of  the  bill,  the  executors  may  be  restrained  from  dispomig 
of  the  lease,  if  the  Earl  grants  one,  except  for  partnership  purposes ;  but  no  in- 
junction can  he  obtained  against  the  Earl- 

[492]  The  bill  was  afterwards  amended  by  the  insertion  of  a  prayer,  that  Fotr- 
acre  and  Mackay  might  be  restrained  from  assigning  or  parting  with  or  any  way 
afiecting  the  lease  (u  the  said  ground,  or  their  interest  therein,  when  such  lease 
shall  be  granted  to  them,  pursuant  to  the  agreement,  except  for  the  benefit  of  the 
Go-partnership,  and  for  co-partnership  purposes,  with  the  consent  of  the  Plaintiff; 
and  an  injunction  was  granted. 

"  Whereupon,  &c,  His  Lordship  doth  order  that  an  injunction  be  awimkd 
to  restrain  the  Defendants,  Fouracre  and  Mackay,  from  assigning,  making  over, 
or  parting  with,  or  in  an^  manner  affecting,  the  lease  of  the  ground  in  the  Plaintiffa 
bill  mentioned,  or  their  interest  therein,  when  the  lease  shall  be  granted  to  them 
pursuant  to  the  agreement  in  the  pleadings  mentioned,  except  for  the  benefit  (A 
the  partnership,  and  for  co-partnershi|)  purposes,  and  with  the  Plaintiff's  assent/ 
until  answer  or  farther  order.    Beg.  liib.  A.  1817,  fol.  1732. 

(I)  Elliott).  Brown.   InChancery.   2othJvly  1791. 

[See  Dale  v.  Hamilton,  1846.  6  Hare,  385.] 

1  Vem.  317.— Injunction  against  a  surviving  partner,  proceeding  by  ejeetmoit 
to  obtain  possession  of  a  farm  of  which  a  joint  lease  had  been  made  to  himself 
and  his  deceased  partner. 

Motion  by  representatives  of  a  deceased  partner,  to  restrain  the  aurviving  partner 
from  bzinging  ejectment^  upon  his  title  as  surviving  lessee  cit  the  partoership 
premises. 

The  case  was,  a  lease  to  two  persons  partners  in  a  farm ;  one  partner  dying, 
the  other  agreed  to  the  division  of  stock  with  the  representatives  of  his  deceased 
partner,  but  insisted  on  holding  the  lease  by  survivorship. 

The  Chancellor  thought  by  the  joint  tenancy  the  lease  would  survive ;  yet 
if  turned  by  agreement  into  a  partnership,  it  would  not  survive.  The  law  is  clear. 
The  only  question  is  of  fact,  whether  there  be  such  an  agreement  i  Also  if  the 
purchase  was  by  two  with  the  money  of  both,  there  would  he  no  survivorship. 

The  Solicitor  General  [Macdonald]  cited,  Bunb.  342,  to  shew  it  was  otheririse 
in  case  of  a  lease,  though  purchased  by  two. 

The  Lord  Chancellor  [Thurlow].  I  must  think  the  lease  was  accessary  to  the 
trade  in  which  the  parties  were  embarked.  Injunction  granted. — From  Lord 
Colchester's  MSS. 

Injunction  ordered  against  farther  proceeding  at  law  against  the  Plaintifia 
in  the  action  brought  against  them  now  depending,  and  also  from  commendmg 
any  other  action  at  law  against  the  Plaintiff  touching  the  matter  in  question  in 
this  cause,  until  hearing  or  farther  order.    Reg.  Lib.  A.  1791,  fol.  475* 
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Webster  v.  Webster.   In  Chancery,  l^th  May  1791. 

[See  Levy  v.  Walker,  1879,  10  Ch.  D.  441  ;  In  re  David  &  Matthews,  [1899]  1  Gh. 
383.   Cf.  Thynne  v.  Shove,'  1890,  45  Ch.  D.  577.] 

Injunction  to  restrain  surviving  partners  from  using  the  name  of  a  deceased  partner 

in  the  firm  of  the  trade,  refused. 

Miiford  moved  on  the  part  of  the  Plaintiff,  John  Webster,  an  executor  of  James 
Webster,  for  an  injunction  to  restrain  the  Defendants  David  Webster  and  James 
Wedderburn,  the  two  other  executors  of  James  Webster,  from  using  the  name  of 
the  testator  in  the  trade  carried  on  by  them  in  partnerahip. 

The  ground  upon  which  this  motion  was  made,  was  that  the  Defendants  used 
the  name  of  the  testator  in  the  trade,  for  the  purpose  of  subjecting  his  estate  to  the 
consequence  of  the  trade,  under  a  pretended  agreement  made  by  the  testator  in 
his  life  time. 

Lord  Chancellor  {Thurlowj.  It  is  impossible  that  using  the  testator's  name 
in  the  trade,  can  subject  his  name  to  the  trade  debts. 

Miiford.    If  it  has  not  that  effect  it  must  be  a  fraud  upon  the  public. 

Lord  Chancellor.  The  fraud  upon  the  public  is  no  ground  for  the  Plainti^'s 
coming  into  this  Court.— Motion  refused.  From  Mr.  Bomilley's  notes.  Lord 
Colchester's  MSS. 

Oltveb  Herring,  and  Catherine  Lowfield,  Plaintiffs,  and  The  Dean  and 
Chapter  of  the  Cathedral  Church  of  St.  Paul,  in  IjOndon,  Ikfendants.il) 
Rats.   Jun«14,  17,  1819. 

[S.  a  2  Wife.  Oh.  1.] 

Chapter  not  being  entitled  to  fell  timber  on  the  Deanery  lancte,  except  for  the  purpose 
of  repairs,  a  lease  granted  by  them  of  certain  '  woods,  groves,  hedge-rows,  and 
springs,"  was  construed  not  to  include  the  right  of  felUng  timber,  and  a  bill  by 
the  lessee  for  an  account  of  timber  felled  during  the  lease  by  the  lessors,  was 
dismissed  with  costs. 

The  bill  stated  an  indenture  of  lease,  dated  bhe  24th  of  July  1813,  between  the 
Defendants  of  the  one  part,  and  the  Plaintiff  Catherine  Lotofield  of  the  other 
[493]  part,  by  which  as  well  in  consideration  that  Catherine  Lowfield,  had  surrendered 
to  the  Defendants  a  former  lease,  dated  the  5th  of  August  1806,  fr  )m  them  to  her 
[494]  of  the  woods,  groves,  hedge-rows,  and  springs  ther^nafter  demised,  to  the 
intent  that  the  said  lease  might  be  cancelled,  and  also  in  conaderation  of  the  yearly 
rent,  [495]  covenants,  and  agreements  therdnafter  referred  and  contained  on  the 
tenant's  or  lessee's  part,  and  for  other  good  and  valuable  causes  and  considerations, 
the  Defendants  [496]  demised  and  granted  unto  Catherine  Lowfield,  all  those  their 
woods,  groves,  hedge-rows,  and  springs,  lying,  standing,  growing,  or  being,  within, 
of  or  upon  their  numor,  of  [497]  Heybridge,  in  the  county  of  Essex,  theran  after 
severally  named ;  that  is,  one  wood  called  Bromley  Wood,  with  two  little  grovets 
thereunto  adjoining,  one  wood,  called  [498]  Hawke's  Wood,  with  one  grove,  or  hedge- 
row, adjoining  at  the  east  end  thereof,  one  little  grove  at  the  west  end  of  the  said 
grove  or  hedge-row;  two  hedge-rows,  or  groves  in  the  Upper  Heatbfield,  whereof 
one  extends,  &c.,  within  twelve  rods  of  the  south  stile,  in  the  common  footpath 
that  leads  thr:)ugh  the  same  field  to  the  heath,  commonly  called  Ti^hee  Heath  :  and 
all  the  trees,  woods,  [499]  ^i^d  underwoods,  growing  and  being,  or  that  thereafter 
should  grow  or  be  within  and  upon  the  said  woods,  groves,  he(^e-row8.  and  springs 
above  named,  and  [500]  every  of  them ;  all  which  premises  theret<rfore  were  in 
the  tenure  or  occupation  of  Edmund  Percival,  Esq.,  or  of  bis  assigns  or  under 
tenants ;  except  and  always  [601]  reserved  unto  the  defendants,  their  successors 
and  asmgns,  upon  every  fall  of  the  said  woods,  groves,  hedge-rows,  springs,  or  any 
part  or  parcel  thereof  twelve  [502]  standells,  or  storers,  of  oak,  ash,  elm,  or  horn- 
beam, that  should  be  most  likely  tor  timber,  for  every  acre  of  the  woods,  groves, 
hedge-rows,  and  springs,  thereafter  during  the  term  ;  to  hold  the  said  woods,  groves, 
hedge-rows,  and  springs,  and  all  the  before-mentioned  demised  premises,  with  the 
appurtenances  (except  before  excepted),  unto  Catherine  Lowfield, '\iQX  executors. 
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&c.,  from  the  feast  day  of  the  nativity  of  St.  John  the  Baptist,  then  last,  for  the  term 
of  twenty-one  years,  at  the  yearly  rent  of  50s.  ;  with  a  power  of  re-entry  for  non- 
payment during  twelve  wedes  after  demand. 

The  lease  contained  a  covenant  by  the  lessee  for  maintaining  the  hedges  and 
ditches  about  the  woods,  &c..  and  that  she,  her  executors,  &o.,  would  at  anduponanv 
fall  of  the  woods,  groves,  hedge-rows,  and  springs,  or  of  any  part  or  parcel  thereof, 
during  the  term,  leave  standing  in  and  upon  tne  premises,  to  the  use  of  the  Defenduts 
and  their  successors,  in  and  upon  every  acre  so  to  be  felled,  twelve  good  and  auflFicient 
standells  and  storers  of  oak,  ash,  elm,  or  hornbeam,  most  fit  or  convenient  to  be 
timber,  according  to  the  statute  in  such  case  made  and  provided  ;  the  same  standells 
or  storers  to  be  appointed  out  in  the  manner  and  form  following ;  the  Defendants 
their  successors  or  asf^igns,  should  for  every  acre  felled  as  aforesaid,  first  choose 
and  appoint  out  four  of  the  best  trees  that  should  happen  to  grow  upon  any  acre  so 
felled  ;  then  the  said  Catharine  Lowfield,  her  executors,  &c.,  should  accept  and 
take  out  to  her  and  [503]  their  own  proper  use  four  other  of  the  next  beat  trees 
that  should  grow  upon  every  of  the  same  acres  ;  and  then  thirdly,  the  Defendants, 
their  successors,  and  assigns,  should  choose  and  appoint  eight  other  trees  upon 
every  of  the  said  acres,  at  their  will  and  pleasure,  for  the  making  up  of  the  said 
twelve  standells  or  storers  for  every  acre  so  to  be  felled  as  aforesaid  ;  and  that  it 
should  be  lawful  for  the  Defendants,  their  successors  and  assigns,  the  said  trees, 
standells  or  storers,  at  any  time  after  they  should  be  so  appointed  out  and  left 
standing  for  their  use  as  aforesaid,  to  have  free  ingress  and  regress  unto  and  from 
the  saia  woods,  groves,  hedge-rows,  and  springs,  at  their  pleasure  to  fell,  cut  down, 
hew,  square,  and  carry  away,  by  all  and  every  such  way  and  ways  as  Catherine 
Lowfield,  her  executors,  &c.,  should  use  to  carry  her  and  their  own  wood  and  trees, 
out  of  and  from  the  said  woods,  groves,  hedge-rows,  and  springs,  or  any  of  them ; 
and  also  that  the  lessee,  her  executors,  &c.,  would  not  convert  the  said  woods,  groves, 
hedge-rows,  and  springs,  or  any  of  them,  to  pasture,  meadow,  or  arable  ground, 
but  maintain  and  keep  the  same  as  wood-grounds  during  the  term,  and  at  the  end 
thereof  would  deliver  up  the  same  to  the  Defendants,  Uieir  successors  or  aasigiis, 
of  the  several  growths  following  ;  Bromley  Wood  of  two  years'  growth  ;  Saidt's 
Wood  of  six  years'  growth  ;  the  hedge-rows  adjoining  to  Hawk's  Wood,  and  the 
Grovet  at  the  west  end  thereof,  at  five  years'  growth ;  and  the  woods,  groves,  and 
hedge-rows,  in  Heathfield,  of  one  years*  growth. 

The  bill  then  stated  the  execution  of  a  counterpart  of  the  lease  by  Catherine 
Lowfield,  the  surrender  of  the  lease  of  6th  of  August  1806,  and  that  the  renewed  lease 
was  made  to  her  in  trust  for  the  plaintiff  Herring. 

[504]  The  bill  proceeded  to  state  that  at  the  time  when  the  lease  of  the  24th  of 
July  1813,  was  granted,  there  were  large  quantities  of  timber-trees,  and  underwood, 
growing  in  and  upon  the  woods,  groves,  hedge-rows,  and  springs,  demised  ;  and 
that  in  May  1814,  the  Defendants  by  their  agents  cut  down  and  sold  divers  of  the 
said  timber-trees,  &c. 

The  bill,  charging  that  a  large  fine  was  paid  by  Herring  to  the  Defendants  in 
consideration  of  the  lease,  and  tnat  former  lessees  had  paid  to  them  large  fines  m 
consideration  of  leases  of  the  like  tenor ;  that  such  fines  were  paid  in  the  confidence 
that  Herring  and  the  other  lessees  should  have  the  right  of  cutting  all  the  timber-trees 
and  underwood  growing  on  the  premises,  except  the  twelve  standells  or  storers 
reserved  for  the  Defendants,  and  were  calculated  with  reference  to  that  right : 
and  that  the  Defendants  had  not,  during  any  former  lease  (except  in  the  years 
1806  and  1813  some  trees  of  small  value  cut  during  the  absence  of  Herring  from 
this  country),  cut  down  any  of  the  timber-trees  on  the  premises,  except  the  twelvr 
standells  or  storers ;  prayed  an  account  of  timber-trees  cut  down  and  carried 
away  from  the  said  premises  by  the  Defendants,  and  of  the  sums  of  money  for  whieh 
they  were  sold,  and  which  have  been  received,  or  for  which  security  has  been  taken 
by  the  Defendants,  and  payment,  and  an  injunction. 

The  Defendants,  by  their  answer,  admitting  that  they  had  felled  timber-trees 
of  the  value  of  £1169,  135.  9d.,  stated,  that  they  and  their  predecessor  had  been 
accustomed  to  grant  leases  of  the  premises  in  terms  similar  to  the  present ;  that 
none  of  the  former  lessees  had  claimed  a  right  to  cut  down  any  timber-trees  thereon, 
but  that  they  and  their  predecessors  had  from  time  to  time  felled  and  disposed 
of  them  for  their  own  use  ;  that  the  fine  [505]  renewed  lease  of  Jtdy  1813, 
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was  £89.  3s.  9rf.,  being  one  year  and  a  quarter's  value  of  the  i)roperty  demised,  in- 
cluding imderwood,  but  excluding  timber-trees ;  and  they  insisted  that  they  were 
entitled  to  fell  the  timber-trees,  and  that  the  lease  authorized  the  lessees  only  to  cut 
the  underwood  according  to  their  covenant. 

Mr.  Hart,  and  Mr.  Shadwell,  for  the  Plaintiffs.  The  Dean  and  Chapter  being 
tenants  in  fee,  in  right  of  their  church,  of  the  lands  on  which  the  trees  in  question 
new,  were  entitled  to  fell,  and,  therefore,  to  grant  the  right  of  felling,  timber. 
The  lease  to  the  Plaintiff  is  not  a  lease  of  the  lands,  which  to  a  tenant  for  yseoB  would 
certainly  not  have  conveyed  more  than  the  use  of  the  timber  during  the  term  ; 
but  it  isa  lease  of  the  timber  itself.  The  terms  of  the  grant, "  woods,  groves,  hedge-rows, 
and  springs,"  expressly  include  every  species  of  wood,  the  latter  word  alone  would  have 
been  sufEcient  to  pass  coppice  and  underwood  ;  woods  and  groves  unquestionably 
include  timber. 

The  clause  of  exception  confirms  this  construction  ;  that  clause  must  have  been 
intended  to  preserve  that  which  without  the  exception  might  have  been  taken  : 
and  it  therefore  implies,  that  the  standells  or  storers  which,  upon  every  fall  of  the 
woods,  &c.,  it  secures  to  the  Dean  and  Chapter,  would  otherwise  have  belonged  to 
the  lessee. 

The  covenant  which  upon  every  fall  reserves  to  the  lessors  four  of  the  best  trees 
growiag  upon  every  acre,  expressly  entitles  the  lessee  to  take  for  her  own  use  the 
four  next  best  trees,  without  any  restriction  of  age  or  growth.  The  subsequent 
reservation  of  eight  trees  to  [506]  the  lessors  is  inconsistent  with  the  supposition 
that  the  whole  of  the  timber  was  theirs. 

Mr.  Home  and  Mr.  Sugden,  for  the  Defendants.  The  lease  appears  on  the  face 
of  it  to  have  been  granted  in  consideration  of  the  surrender  of  a  former  lease  -, 
successive  leases  in  the  same  form  have  been  granted  during  many  years,  and  the 
growth  of  timber  has  been  maintained  on  the  estate  by  means  of  the  exceptions 
and  covenants  introduced  in  them.  It  is  admitted  that  the  lessee  could  not  cut  down 
the  excepted  standells  during  the  term  of  each  lease,  and  if  the  lessors  suSered  them 
to  remain,  the  lessees  would  not  be  entitled  to  fell  them  after  they  had  become  timber, 
during  the  continuance  of  all  the  leases,  which  are  in  law  but  one  lease ;  nothing 
being  mchided  in  a  renewed  lease  which  had  been  excepted  from  a  former  lease. 

Hie  lease  contains  not  the  word  timber ;  and  the  exception  renders  it  manifest 
that  by  trees  are  meant  the  standells,  which-  were  not  yet,  but  might  become, 
timber. — The  covenants  regulating  the  mode  of  cutting  the  wood  are  evidently 
designed  to  provide  a  nursery  for  timber,  and  to  carry  into  effect  the  provisions  of  the 
statute  "  for  the  preservation  of  woods  ^  (35  H.  8,  c  17,  made  perpetual  by  statute 
13  Eliz.  c.  25),  from  which  the  terms  standells  and  storers  are  borrowed. 

The  lease  could  not  either  as  a  grant  ot  a  demise  of  the  timber,  entitle  the  lessee 
to  fell  and  remove  the  timber,  the  subject  demised ;  as  a  demise  of  lands  would 
confer  no  right  of  carrying  away  the  soil.  In  much  more  favourable  cases,  such  a 
construction  [607]  has  been  rejected.— A ntm.  {Dyer,  374,  pi.  18);  and  in  a  case  cited 
in  Bolle  (1  Bolle  Rep.  100),  it  was  held  that  land  and  trees  being  "  demised,  granted, 
and  let "  for  years,  the  terms  grant  and  let  could  not  be  severed  ;  and,  therefore, 
the  trees  were  only  "  leased.  *" — The  opposite  construction  would  introduce  this 
absurdity,  that  part  of  the  subject  would  be  passed  during  the  term  only,  and  part 
beyond  the  term.  Clearly  whatever  is  comprised  in  the  nabendvm  of  this  lease,  is 
passed  only  during  the  term. 

In  the  year-book  of  Edward  IV.,  cited  by  Brooke  (12  Ed.  4,  8,  pi.  20,  cited  in 
Bro.  Ab.  Waste,  pi.  126),  the  question  is  asked  by  Brian,  if  a  wood  in  which  there 
are  only  great  trees  is  leased  at  will,  can  the  lessee  cut  them  1  and  answered  in  the 
negative  by  Choke ;  who  adds,  that  the  lessee  shall  have  no  profit  but  the  grant.  By 
a  grant  of  woods,  trees  shall  not  pass  where  the  cutting  them  would  be  waste. 
Shephard's  Touchstone  (p.  96). 

A  conclusive  objection  to  the  bill  is,  that  the  Dean  and  Chapter,  though  seised 
in  fee,  have  no  rignt  to  fell  timber,  except  for  repairs.  Wither  v.  The  Dean  and 
Chapter  of  Winchester  (3  Mer.  421).  On  the  construction  for  which  the  Plaintifi 
contends,  the  lease  is  void.  The  enabling  statute  of  Henry  YIII.  (32  H.  8,  c.  28) 
expressly  excepts  leases  without  impeachment  of  waste ;  and  such  leases  by  a  Dean 
and  Chapter  have  always  been  considered  within  the  equity  of  the  restraining 
statute  of  Elizabeth  (13  Eliz,  c.  10).  The  Dean  and  Chapter  of  Worcester's  case 
(6  Co.  37> 
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[508]  The  Master  of  the  Rolls  [Sir  Wm.  Grant].  This  bill  requiree  from  the  Dean 
and  Chapter  of  St.  PauVs  an  account  of  the  timber  which  they  nave  cut  down  since 
the  execution  of  a  lease  granted  by  them  to  the  Plaintiff  Lowfield,  as  a  trustee  for  the 
Plaintiff  Herring  ;  the  Plaintiffs  insisting,  that  according  to  the  true  oonstroction 
of  the  lease,  the  Plaintiff  Z«w/i«M  is  lawfully  entitled  to  fell  timber  trees  on  the  demised 
premises,  and  difpose  of  them,  and  receive  the  produce  of  the  sale  for  the  use  ci 
the  other  Plaintiff.  That  proposition  is  denied  by  the  Defendants,  lite  Pkuitiffs 
relying  altogether  on  the  terms  of  the  lease,  necessarily  assume  that  the  Dean  and 
Chapter  possess  the  right  which  they  claim  by  virtue  of  the  lease  from  them,  the 
right  of  cutting  down  for  their  own  use  all  timber-trees  on  the  premises  without 
regard  to  situation,  age,  or  quality ;  and  they  insist  that  the  Dean  and  Chapter 
having  by  the  lease  transferred  that  right  to  the  Plaintiffs,  they  are  entitled  to  the 
profit  derived  by  the  Defendants  from  acts  in  derogation  of  that  conveyance.  The 
facts  of  the  case  are  not  controverted.  It  is  admitt^,  that  the  present  lease  is  drawn 
in  conformity  with  those  which  preceded  it ;  and  that  the  Defendants  have,  since 
it  was  granted,  felled  timber  to  the  amount  of  about  £1100.  But  it  is  contended 
by  the  Plaintiffs  that  they  have  fairly  purchased  the  timber  trees  ;  for  although  the 
annual  reserved  rent  is  but  fifty  shillings,  they  say  that  a  large  fine  was  paid  for 
the  lease,  and  on  the  faith  that  the  Plaintiffs  should  be  entitled  to  that  whidh  they 
now  claim.  The  Defendants  maintain  that  the  fine  paid  was  only  one  year  and  a 
qxiarter's  value  of  the  coppice  and  underwood  ;  that  it  did  not  include  the  value  of 
tne  great  trees  ;  and  that  under  the  antecedent  leases,  the  usage  has  been  for  the 
Dean  and  Chapter  always  to  exercise  [509]  the  right  of  felling  the  timber-trees, 
and  their  lessees  the  right  of  cutting  the  underwoods  and  coppices  alone. 

The  subject  of  dispute,  therefore,  resolves  itself  into  three  questions  ;  first, 
whether  the  Dean  and  Chapter,  prior  to  the  execution  of  the  lease,  possessed  the 
right  of  felling  all  the  timber  on  the  demised  premises,  and  of  converting  it  absolutely 
to  their  own  use  1  Secondly,  supposing  them  to  have  possessed  that  right,  whether 
they  intended  to  transfer,  and  have  absolutely  transferred  it  by  the  lease  %  Thirdly, 
if  they  both  possessed  and  transferred  the  right,  whether  the  contract  is  sudi  as 
ought  to  be  carried  into  execution  by  a  court  of  equity  1 

On  the  first  question,  reoolleoting  that  this  is  property  belonging  to  an  Ecclesi- 
astiealCorporation,  afterthe  cases  of /0/^0rjonv.  TheBUhopof  Durkam{\  Bos.dPtdl. 
105), and  vfithery.  TheDeanand  Chapter  of  Winchester  {Z  Mer.  421).nodoubtcanbe 
entertained.  Whatever  question  may  exist  respecting  the  Court  which  has  iuris- 
diction  to  interfere  in  case  of  an  abuse  of  the  power  possessed  by  EcclesiastiaU 
Corporations  over  their  estates  (which  formed  the  principal  subject  of  discuasion 
in  Jefferson  v.  The  Bishop  of  Durham),  it  is  clear  that  that  power  is  not  absolute 
but  qualified,  and  that  the  tunber  growing  on  the  estates  u  a  fund  for  the  benefit 
of  the  Church.  In  "WUker  v.  The  Sean  and  Chapter  of  Winchester,  the  Lord  Chan- 
cellor expressed  his  opinion,  that  Ecclesiastical  Corporations  may  fell  the  timber  for 
repairs,  and  apply  either  the  timber  itself,  or  the  produce  of  the  sale,  for  that  purpose ; 
but  so  far  omy  have  they  a  power  over  the  timber ;  it  is  the  inheritance  of  thdr 
Church,  and  they  have  no  authority  to  cut  it  down  and  divide  the  produce  among 
themselves. 

[510]  III  the  present  case  it  has  been  contended  that  the  Defendants  are  com- 
petent to  give  to  their  lessee  a  power  over  the  timber,  without  reference  to  any  other 
property  to  bo  repaired  by  means  of  it, — a  general  right  to  cut  down  the  timber 
for  his  own  use,  unencumbered  by  any  obligation  to  apply  it  in  repairs.  No  ecclesi- 
astical body  poBsesses  any  such  right.  To  fell  the  timber  on  their  estates  in  the 
manner  for  which  the  plaintiffs  contend,  is  waste,  and  an  ecclesiastical  offence, 
and  cause  of  deprivation  {Corpus  Jur.  Can.  Caus.  xiL  qusest.  2, 1.  62,  Oaus.  x.  quiest. 
2,  c.  7,  8  ;  Lyndw.  Prov.  148,  149  ;  2  If.  4,  3  ;  20  fl.  6,  46  a  ;  11  Co.  49  6) ;  and 
the  single  question  is,  whether  the  offence  is  cognisable  only  in  the  ecclesiastical 
courts,  or  whether  the  temporal  courts  are  not  authorised  to  interfere  1 

In  one  of  the  old  cases  (11  Co.  49  b),  it  was  observed,  that  the  statute  (35  Ed.  1, 
St.  2),  or  treatise,  as  it  is  there  denominated,  intituled  "  Ne  Bectores  prosternant 
arbores  in  Giemeterio,"  is  declaratory  of  the  common  law.  If  it  were  clear,  therefore, 
that  the  Defendants  intended  to  convey,  and  in  consideration  of  a  fine,  actually 
conveyed,  to  their  lessee  the  power  of  cutting  down  all  the  timber  trees  on  the  estate 
demisedt  it  would  be  a  question  whether  such  a  contract  ought  to  be  carried  into 
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execution  by  a  court  of  equity.  Certainly,  on  such  a  question,  the  Court  would 
expect  that  the  tenna,  before  eueh  a  construction  is  adopted,  should  be  explicit. 

In  this  case,  all  the  topics  extrinsic  to  the  lease  tend  to  an  opposite  result.  The 
amount  of  the  fine  paid  on  the  renewal  of  the  lease,  compared  with  the  magnitude 
of  the  property,  totally  excludes  the  supposition  that  the  lessors  intended  to  convey 
the  absolute  interest  in  the  [511]  timber.  It  cannot  be  supposed  that  they  designed, 
for  a  fine  of  about  £80,  to  dispose  of  property  worth  £1100  or  £1200.  It  is  not  a 
very  credible  proposition,  that  an  eccfesiastical  corporation,  whose  known  practice 
is  to  employ  competent  persons  to  make  a  strict  estimate  of  their  property,  and  to 
take  as  a  fine  generally  a  year  and  a  quarter's  rent,  should  commit  such  an  error 
in  computation,  and  be  so  ignorant  of  the  value  of  their  possessions,  as  the  FlaintifE's 
argument  implies.  On  the  point  of  usage,  there  is  no  evidence  of  any  entitUng 
the  lessee  to  tiie  timber ;  and  it  is  sworn  that  the  usage  has  been  inconsistent  with 
that  claim. 

It  remains  to  consider  the  terms  of  the  lease.  The  subject  comprises  four  distinct 
properties ;  Bromley  Wood,  with  two  grovets.  Hawk's  Wood,  a  little  grove,  and 
two  hedge  rows,  or  groves,  and  all  the  trees,  woods,  and  underwoods, — every  thing 
which  was  in  the  lease  of  Percival,  the  former  lessee.  Whenever  woods  are  the 
subject  of  a  lease,  the  first  question  id,  What  is  the  nature  of  the  wood  1  It  may 
consist  only  of  great  trees,  or  a  mixture  of  great  trees,  coppice,  and  underwood,  or 
of  underwood  alone ;  and  different  rules  are  applicable  to  each.  As  between  an 
ordinary  landlord  and  tenant  it  is  settled,  that  if  the  wood  consists  of  great  trees 
only,  the  tenant  enjoys  not  the  property  of  the  trees,  but  only  the  use  of  them-  In 
the  i>assage  cited  from  Bro.  Abr.  {Wtute,  pi.  126),  it  is  said  that  where  a  man  leases 
twenty  acres  of  wood  at  wiU,  the  lessee  may  cut  the  trees  seasonably,  but  not  the 
great  trees. 

It  is  clear,  also,  that  if  there  is  a  demise  of  land  on  which  trees  are  growii^,  or  of  a 
farm  including  the  trees,  though  there  is  no  express  exception  of  the  timber-trees, 
[512]  yet  the  law  makes  the  exception,  and  the  lessee  for  years  has  no  right  to  cut 
them  down.  Why  1  Because  by  law  he  has  only  the  limited  use  of  the  trees,  not 
the  property  in  them,  which,  as  a  part  of  the  inheritance,  remains  in  the  landlord. 
This  distinction  is  stated  in  Lifford's  case  {11  Co.  46  6,  p.  48),  where  the  subject  was 
fully  discussed  ;  and  it  is  supported  by  an  earlier  case  in  Dyer  (p.  374,  pi.  18),  already 
cited,  and  noticed  in  the  argument  of  Lifford's  case,  and  in  Shepkard's  Touchstone 

95),  in  which  a  majority  of  the  Judges  held,  that  under  a  duuise  of  a  farm  and 
divers  closes,  with  all  timber,  wood,  underwood,  and  hedge-rows,  except  the  great 
oaks  in  a  certain  close,  the  trees  not  excepted  did  not  pass  by  the  grant,  and  the 
lessee  could  not  fell  them. 

These  are  the  general  principles  on  this  subject  applicable  to  leases  between 
laymen  ;  and  they  are  to  be  applied  a  fortiori  to  leases  by  ecclesiastical  corporations, 
who  have  themselves  not  an  absolute  but  a  qualified  property  in  the  timber  on  their 
estates.  The  claim  of  the  Plaintiffs  to  an  unlimited  right  to  fell  trees,  militates, 
first,  with  the  particular  fact  that  they  derive  title  from  landlords  who  have  no  such 
unlimited  right ;  and  next,  with  the  general  principles  of  the  law,  which  allow  to  a 
tenant  the  use  only  of  timber-trees,  and  not  a  power  to  fell  them.  What  expressions 
in  the  leue  are  sufficient  to  establish  so  extraordinary  a  proposition  1 

The  terms  of  the  lease  are  general,  and  the  first  observation  to  be  made  on  its 
contents  is,  that  it  is  toUdly  silent  on  the  right  oi  the  lessee  to  fell  a  single  tree ;  it 
is  by  inference  only  that  the  Plaintiffs  attempt  to  collect  from  any  part  of  it  the  grant 
of  such  a  right.  The  words  are,  demise  and  grant ;  which  Lord  [513]  Coke  and 
Shephard  agree  in  representing  as  proper  terms  of  lease  :  it  is  a  lease  for  21  years, 
and  under  such  an  instrument  whence  arises  the  right  to  fell  trees  1  Not  from 
express  words,  nor  from  inference,  unless  the  subject  demised  is  such  that  the  ri^ht 
to  fell  trees  is  only  the  fair  exercise  of  the  lessee's  right  to  the  use  and  profits  durmg 
the  term.  Whether  he  has  a  right  to  cut  down  a  single  tree,  dejwnds,  therefore, 
on  the  nature  of  the  woods  demised.  If  they  consisted  only  of  timber-trees,  the 
lessee  could  have  had  no  right  to  fell  them.  Whence  then  does  he  derive  his  right  1 
From  this  alone,  that  the  greater  part  of  the  wood  appears,  by  the  evidence  m  the 
lease  itself,  to  be  coppice  and  underwood.  It  was  not  necessary  to  give,  by  express 
words,  the  power  of  cutting  coppice  and  underwood,  which  is  part  S  the  periodical 
profits  of  the  tenancy.  They  must  be  cut  from  time  to  time ;  and  the  leBsee  has 


d54  HERRING  V.  ST.  PAUL  (dEAN  AND  CBAFTEB  OF)     88WAm.  Sll 


the  right  of  cutting  them,  as  he  would  have  the  right  of  taking  the  com,  or  the  gran, 
under  a  demise  of  arable  or  meadow  land.  But  this  inclu(ufl  no  right  of  cuttinc 
timber-treea.  The  interest  of  the  lessee  in  the  woods  is  derived  from  the  nature  at 
the  property  ;  that  alone  both  gives  and  limits  it. 

An  examination  of  the  language  of  the  lease,  warrants  the  same  conclunon. 
The  fipBt  words  are  general,  but  the  exception  ascertains  the  subject  of  the  lease. 
The  exception  reserves  to  the  lessors,  on  every  fall,  twelve  standells  or  storers  of  oak, 
ash,  elm,  or  born-beam,  that  shall  be  most  likely  for  timber,  for  every  acre  of  the 
woods.  The  excepted  articles  are  such  as  are  not  yet  timber,  but  most  likely  to 
become  such.  The  whole  from  which  this  part  is  excepted,  must  have  been  of  the 
same  description,  tre^  not  yet  become  timber. 

[514]  The  lease  afterwards  provides  a  particular  mode  in  which  the  twelve 
standells  are  to  be  chosen  by  the  lessors,  and  reserves  to  them  a  right  of  ingress  and 
regress  to  cut  them  down  and  carry  them  away. 

It  has  been  properly  observed,  that  this  exception  refers  to  the  statute  35  H.  VIII. 
c.  1 7 ;  and  that  is  another  ciFCumatance  tending  to  ascertain  the  subject  of  the 
lease.  The  first  section  of  that  statute,  which  relates  exclusively  to  coppice  and 
underwood,  employs  the  terms  standells  and  stores  (2)  as  they  are  employed  in  the 
lease ;  and  the  word  fell,  which  has  been  considered  as  not  applicable  to  falls  of 
underwood,  is  there  used  in  that  very  sense.  The  fair  inference  seems  to  be  that 
the  clause  of  reservation,  which  adopts  the  phraseology  of  the  statute,  refers  to  the 
same  subject. 

The  covenant  on  the  part  of  the  lessee  to  leave  the  woods  of  a  certain  specified 
growth,  one  of  the  growth  of  two  years,  another  of  six,  a  third  of  five,  and  othen 
of  one  year,  is  intelli^ble  only  in  application  to  coppice  woods,  which  are  felled 
periodically ;  and  the  uference  returns,  that  the  subject  of  the  lease  was  underwood, 
not  timber. 

Adopting  this  interpretation,  the  lease  is  no  violation  of  the  duty  of  the  Dean 
and  Chapter,  for  they  have  conferred  on  their  lessee,  not  the  right  of  felling  timber, 
but  the  regular  enjoyment  of  the  profits  of  the  underwood  ;  it  is  conformable  to 
the  rules  of  law,  intelligible  in  the  reservation,  and  the  reference  to  the  statute, 
agreeable  to  [515]  the  constant  usage,  and  just  to  the  tenant,  who  obtains  all  for 
which  alone  a  consideration  was  paid.  On  the  opposite  construction,  the  lease 
would  be  a  direct  violation  of  the  law,  and  certainly  not  a  fit  subject  for  the  inter 
position  of  a  court  of  equity. 

In  every  view,  therefore,  of  this  case,  and  considering  first,  that  the  Dean  and 
Chapter  have  not  an  absolute  right  to  fell  timber ;  secondly,  that  if  they  had.  they 
have  not  transferred  it  to  the  PlaintifFs ;  and,  thirdly,  that  such  a  transfer  would 
not  be  a  transaction  fit  to  be  carried  into  effect  hy  a  court  of  equity,  I  am  ot  opinion 
that  this  bill  must  be  dismissed  with  costs. 

17th  of  June  1819.  "  His  Honor  doth  order  that  the  Plaintiffs'  bill  do  sUnd 
dismissed  out  of  this  Court  with  costs  to  be  taxed,"  &c.   Reg.  lib.  A.  1818,  fol.  1362. 

(1)  Bishop  of  Winchester  v.  Wolgar. 

Die  Jovis,  25  Junii,  Termino  Trinitatis,  Anno  Begni.  Car.  Reg.  quintOf  1639. 
Itich.  Episcopus  Wintan,  Quer. ;  WUliam  Wolgar.    A.  AnvtlUy  Del. 

2  Swans.  171,  n. — Injunction  to  restrain  the  lessee  for  years  of  the  temporahieB 
of  a  bisliop,  under  a  lease  confirmed  by  the  Dean  and  Chapter  and  without  impeach- 
ment of  waste,  from  felling  timber. 

For  as  much  as  this  Court  was  this  present  day  informed  by  Mr.  Brovsne^  being  of 
the  Plaintiff's  counsel,  that  the  Plaintiff  being  seized  in  hts  demesne  as  of  fee  in  the 
right  of  his  church,  of  and  in  the  manner  of  Havant,  in  the  county  of  Soulhamvloit, 
whereof  the  Defendant  claimeth  an  estate,  without  impeachment  of  waste,  under  a 
demise  made  unto  Sir  Richard  Cotton,  Knight,  in  the  time  of  King  Edward  the^tiM. 
without  any  consideration  appearing  in  the  lease,  except  the  rent  reserved,  by  reafon 
whereof  the  Defendant  being  assignee  of  the  said  tenement  doth  commit  great  waste, 
and  spoil,  and  threateneth  to  cut  down  the  woods  and  timber  trees  growing  upon 
the  said  manor,  wherewith  it  is  replenished,  from  the  doing  whereof  the  severftl 
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Lessors  of  the  said  numor  have  been  restrained  by  an  order  made  by  his  Majesty's 
Privy  Council,  regard  being  had  of  the  common  weal,  and  the  oommodiousneBs  of 
fthe  said  timber  for  the  maintenance  of  the  shipping ;  in  consideration  whereof, 
and  for  that  the  said  waste,  if  the  Lord  Bishop  himself  should  commit  any  excessive 
waste  or  spoil  of  woods,  the  same  ought  to  foe  prohibited  and  restrained  by  the  law  ; 
it  is  thereupon  ordered,  that  the  De^ndant  be  enjoined  from  felling  any  more  trees 
until  he  can  give  good  satisfaction  to  the  Court  for  doing  thereof ;  and  an  injunction 
to  that  purp(^  is  awarded  against  him  and  his  workmen  inhabiting  the  same. 
Reg.  Lib.  A.  1628,  fol.  lUO. 
Sd  November,  5  Car.  1629. 

Whereas  by  an  order  of  the  25th  of  June  last^  for  the  reasons  therein  set  forth,  it 
was  ordered  that  the  Defendant  should  be  injoined  from  felling  any  more  trees, 
until  he  could  give  good  satisfaction  to  this  C-ourt  for  the  doing  thereof,  and  an  in- 
junction was  to  that  purpose  awarded  against  him  and  his  workmen,  inhibiting  the 
same ;  Upon  opening  of  the  matter  this  present  day  unto  this  Court  by  Mr.  Serjeant 
Bramston,  being  of  the  Defendant's  Counsel,  and  upon  reading  of  the  said  order,  as 
also  of  a  letterf  rom  the  Lords  of  the  Council,  dirbcted  to  the  High  Sheriff  of  the  County 
of  Southampton ;  it  was  alleged  that  the  lease  by  and  under  which  the  Defendant 
claimeth  was  made  in  the  time  of  King  Edward  the  Sixth,  and  confirmed  by  the 
Dean  and  Chapter,  and  is  dispunishable  of  waste,  and  the  Defendant  claimeth  as  a  pur- 
chaser for  great  and  valuable  consideration ;  it  is  therefore  thought  fit  and  so  ordered 
hy  this  Court,  that  if  Mr.  Brovme,  being  of  counsel  with  the  Plaintifi.  and  who  moved 
the  former  order,  having  notice  thereof  shall  not  on  Saturday  next  shew  to  this  Court 
good  cause  to  the  contrary,  then  his  Lordship  doth  dissolve  the  said  injunction,  without 
further  motion.  Beg.  Lib.  A.  1629,  fol.  75. 

8th  Dec.  5  Car.  1629.  Upon  opening  of  the  matter  this  present  day  unto  the 
right  Honourable  the  Lord  Keeper  by  Mr.  Serjeant  Davenport,  being  of  the  Plaintiff's 
counsel,  and  upon  the  shewing  forth  of  an  order  of  the  3d  of  November  last,  hy  whieh 
the  Plaintiff  was  to  shew  cause  on  Saturday  then  next  following,  or  else  the  injunc- 
tion should  be  dissolved,  and  of  other  orders  whereby  further  time  was  given  to  the 
Plaintiff  to  shew  his  cause ;  it  was  moved  in  regard  as  was  alleged,  the  said  Defend- 
ant hath  already  felled  one  hundred  and  fifty  of  the  timber  trees,  and  the  matter 
is  very  difficult  upon  point  of  law,  whether  the  Defendant  upon  the  clause  in  the 
lease,  without  impeachment  of  waste  may  cut  down  trees  and  make  spoil  at  his  plea- 
sure in  this  case ;  it  is  ordered  that  the  two  Lord  Chief  Justices  shaJl  be  attended, 
who  are  intreated  together  with  Mr.  Justice  Button,  and  Mr.  Justice  "Wkitelodee, 
to  take  the  matter  into  their  consideration,  and  certify  their  opinion  what  they  think 
fit  to  be  done  in  such  case,  and  then  his  Lordshijp  will  give  further  order ;  and  in  the 
mean  time  the  aforesaid  injunction  is  to  contmue  and  stand  in  force.  Reg.  Lib. 
A.  1629,  fol.  215. 

7th  June  1630.  Upon  opening  of  the  matter  this  present  day  unto  this  Court 
by  Mr.  Brampston  being  of  the  Defendant's  counsel,  and  upon  reading  of  a  former 
order  of  the  7th  of  Decen^er  last,  and  showing  forth  of  an  affidavit  by  which  it  appears 
that  the  houses  belonging  to  the  manor  in  question  are  most  of  them  down,  and 
that  part  which  is  standing  is  much  decayed  and  no  habitable,  and  unless  a  speedy 
course  be  taken  for  the  reparations  they  will  all  fall  down,  and  therefore  it  was  prayed 
that  the  Defendant  may  be  at  liberty  to  fell  and  cut  down  such  timber  trees  as  will 
necessarily  serve  to  repair  and  build  up  the  said  houses,  and  for  necessary  bootes ; 
now  this  Court,  in  the  presence  of  Mr.  Mason,  being  of  the  Plaintiff's  counsel,  doth 
order  accordingly,  unless  the  plaintiff  shall  upon  Saturday  next  show  unto  this 
court  good  cause  to  the  contrary.    Reg.  Lib.  A.  1629,  fol.  675. 

14th  June  1629.  The  order,  after  reciting  the  last,  proceeds  thus :  Upon  motion 
this  present  day  made  by  Mr.  Mason,  being  of  the  Plamtiff's  counsel,  it  is  ordered 
that  the  bp  id  Defendant  shall  fell  and  cut  down  such  timber  only  for  his  bootes  and 
reparations  as  she  11  be  assigned  him  by  the  Plaintiff's  officer  or  officers,  and  not  other- 
wise ;  which  if  the  Defendant  shall  otherwise  do,  then  the  said  Defendant  shall  be 
deemed  to  have  broken  the  injunction  of  this  Court.   Reg.  Lib.  A.  1629,  fol.  675. 

Die  MartU  2  Dec.  Termino  Michis  Anno  Regni.  10  Car.  1634.  Waltertts  Episcoptis 
Winton,  Quer. ;  Wllius  Wolgar,  et  A.  Anville,  Def. 

Whereas  by  an  order  of  the  25th  June  A"  5°  Caroli  RegU,  made  in  a  suit 
then  depending  in  this  Court,  between  the  Right  Reverend  Father  in  God  Richard  then 
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the  Bishop  of  Winton,  Plaintiff,  and  the  said  Wolgar  Defendant,  upon  the  infomatLOD 
of  the  said  then  Plaintiff's  counsel,  that  he  the  said  Plaintiff  bemg  seized  in  fee,  in 
the  right  of  his  church,  of  and  in  the  manor  of  Havant,  in  the  county  of  SauUiam^on, 
whereof  the  Defendant  claimeth  an  estate,  without  impeachment  of  waste,  under  a 
demise  made  unto  omSir  BuJiard  Cotton^  knight,  in  the  tune  of  King  £dtoan{  the  Kzth 
without  any  consideration  appearing  in  the  lease  except  tho  rent  reserred,  by  resson 
whereof  the  said  Defendftnt,  being  assignee  of  the  said  term,  did  ctmunit  great  waste 
and  spoil,  and  threatened  to  cut  down  the  woods  and  timber  trees  growing  upon 
the  said  manor,  wherewith  it  was  replenished,  from  the  doing  whereof  the  severs] 
lessees  of  the  said  manor  had  been  restrained  by  an  order  made  by  his  l^jesty'a 
Privy  Council,  regard  being  had  of  the  commonwealth,  and  the  commodiousneaE 
of  the  said  timber  for  maintenance  of  shipping  j  in  consideration  whereof,  and  for 
that  the  said  waste,  if  the  Lord  Bishop  himself  should  commit  any  excessive  waste  or 
spoil  of  woods,  the  same  ought  to  be  prohibited  and  restrained  by  the  law,  it  wu 
thereupon  then  ordered,  that  the  said  Defendant  should  be  enjoined  from  felling 
any  more  trees  until  he  could  give  good  satisfaction  to  this  Court  for  doin^  thereof ; 
and  an  injunction  was  then  awarded  against  him,  and  his  workmen  frcnn  mhibiting 
the  same  :  after  which  injunction  sued  forth,  and  sundry  other  orders  made  in  the 
said  former  cause,  by  an  order  of  the  1 7th  of  June,  seventh  Car.  Regis,  it  wae  ordered, 
that  the  said  Defendant  should  fell  and  cut  down  such  timber  only  for  his  necessary 
bootes  and  reparations,  as  should  be  assigned  him  by  the  then  Plaintiff's  officer  or  officen, 
and  not  otherwise,  and  if  the  said  Defendant  should  otherwise  do,  then  he  should  be 
deemed  to  have  broken  the  said  injuiiction ;  now  forasmuch  as  the  Right  Honourable 
the  Lord  Keeper  was  this  day  informed  by  Mr.  Carter^  being  of  the  said  now  com- 
plainant's counsel,  that  the  said  former  suit  being  abated  by  the  translation  of  the 
said  late  Bishop  of  Winton,  to  the  Archbishoprick  of  Yorky  and  the  now  Plaintiff 
being  since  lawnilly  constituted  Bishop  of  Winton,  the  Defendant  as  well  in  the  vacancj' 
of  the  same  see,  as  since,  hath  felled  and  carried  away  a  great  number  of  timber 
tnea  and  other  trees  lately  growing  upon  the  said  mwor,  &c.,  without  any  assignment, 
part  of  which  trees  are  stul  lying  upon  the  demised  premises,  and  that  the  Plaintifi 
for  stay  of  the  same  waste,  and  preservation  cf  the  inheritance  of  the  said  Church, 
liath  exhibited  his  bill  of  revivor  against  the  Defendant,  for  reviving  the  said  former 
suit  and  proceedings  thereupon,  as  by  a  certificate  from  the  Plaintiff's  attorney 
appears  ;  it  was  therefore  humbly  prayed  by  the  Plaintiff's  said  counsel,  that  the  said 
injunction  might  be  revived  and  renewed,  for  prohibiting  the  said  Defendant,  his 
assignees,  servants,  and  workmen,  from  felling  or  cutting  any  more  timber  or  other 
trees,  in  upon  the  said  manor  and  demised  premises,  or  to  carry  away  or  dispose  of 
any  the  said  timber  or  other  trees  already  felled,  except  the  timber  only  tor  his 
necessary  bootes  and  reparations,  as  shall  be  assigned  him  by  the  now  Plaintiff's  ofiScer 
or  offices,  according  to  the  said  order  of  the  Fourteenth  of  June  \  which  request  his 
Lordship  conceivea  reasonable,  and  doth  order  that  an  injunction  be  awarded  accord- 
ingly. Reg.  lib.  A.  1634,  foL  241. 
9°  Feb.  10  Caroli,  1634. 

Whereas  by  An  order  of  the  Second  of  December  last,  for  the  reasons  therein 
contained,  an  injunction  was  awarded  for  prohibiting  the  said  Defendant,  his 
servants,  workmen,  and  assigns  from  felUng  or  cutting  any  more  timber  or  other 
trees,  in  or  upon  the  manor,  and  premises  in  question,  or  to  carry  away  or  dispose 
of  any  of  the  timber  or  trees  felled,  except  such  timber  only  for  his  necessary  bootes 
and  reparations  as  should  be  assigned  him  by  the  now  Plaintiff's  officer  or  officei« : 
upon  opening  of  the  matter  this  present  day  unto  this  Court,  by  Mr.  Serjeant 
Brampston,  being  of  the  Defendant's  counsel,  it  was  alleged,  that  the  said  maiu)r 
being  parcel  of  the  possessions  of  the  Bishoprick  of  Wtn^on,  was  heretofore  demised 
to  Sir  aichard  Cotton,  knight,  for  ninety-nine  years  without  impeachment  of  waste, 
which  lease  being  by  mesne  assignment,  come  to  the  Defendant,  who  by  reason 
that  the  said  manor  house,  and  the  out-houses  belonging  thereunto,  are  ruinous 
and  fallen  to  decay,  hath  caused  some  timber  to  be  felled  on  the  premises,  which 
he  intended  only  to  employ  in  reparations  upon  the  premises,  which  if  the  Plaintiff's 
officers  shall  not  assign  unto  him  by  reason  of  this  restraint,  the  said  houses  mu«a 
needs  become  ruinous  ;  it  is  therefore  ordered,  that  if  the  said  Plaintiff,  his  solidtor 
having  notice  hereof,  shall  not  at  the  first  or  second  general  seal  after  this  term, 
show  unto  his  Lordship  good  cause  to  the  contrary,  then  the  said  Defendant,  no^ 
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-withstanding  the  said  injunction,  should  have  liberty  to  take  such  of  the  timber 
ahready  fellra,  as  shall  be  necessary  to  be  employed  upon  the  premises,  only  for 
reparati(nis,  and  not  to  any  other  use ;  and  the  Plaintiff  is  to  proceed  with  effect 
to  bring  the  cause  to  hearing.   Reg.  Lib.  A.  1634,  fol.  410. 

Acland  v.  Atwell.   Zd  December  1630. 

S  Btdl.  Abr.  813. — ^Writs  of  prohibition  and  assistance,  to  prevent  a  prebendary  from 
committing  waste  on  his  prebend. 

Forasmuch  as  the  Right  Honourable  Lord  Keeper  was  this  present  day  informed 
by  Mr.  Noy,  being  of  the  plaintiff's  counsel,  that  the  Defendant,  being  one  of  the 
prebends  of  DuUon  in  the  county  of  Devon,  whereof  the  Plaintiff  is  patron,  the  said 
Defendant  committed  diverse  great  waste  and  spoil  upon  the  houses,  lands,  woods, 
and  timber-trees  of  the  said  prebend ;  and  therefore  it  was  prayed  that  a  writ  of  pro- 
hibition might  be  awarded  against  the  Defendant,  as  also  a  writ  of  assistance  unto  the 
sheriff  of  the  county  where  the  said  lands  do  lie,  to  see  that  the  Defendant  shall  not 
commit  any  waste  or  spoil  upon  the  houses,  lands,  woods,  or  trees,  belonging  to  the  said 
prebend  ;  and  the  said  Plaintiff's  counsel  now  offered  that  he  would  show  precedents 
in  like  cases,  wherein  such  assistance  had  been  granted  ;  it  is  thereupon  ordered  by 
His  Lordship,  that  a  writ  of  prohibition  should  be  awarded  against  the  Defendant, 
inhibiting  him  thereby  from  doing  or  committing  any  waste  or  spoil  upon  the  houses, 
lands,  woods,  or  trees  of  the  said  prebend  ;  and  the  said  Plaintiff's  counsel  are  to 
attend  Mr.  Justice  Powis  and  Mr.  Jiutice  Croke  with  a  draft  of  the  said  writ  of 
assistance  unto  the  sheriffs,  who  are  entreated  by  His  Lordship  to  peruse  the  same, 
and  see  that  the  same  be  done  according  to  the  course  of  law,  and  then  the  said 
writ  is  to  issue  out  accordingly. — Reg.  Lib.  A.  1630,  fol  136. 

15th  Oct.  1631.  Whereas  by  an  order  of  this  Court  the  3d  day  of  December  last,  a 
writ  or  prohibition  was  awarded  against  the  Defendant,  inhibiting  him  thereby  from 
doing  or  committing  any  waste  or  spoil  upon  the  houses,  lands,  woods,  or  trees  of  the 
prebend  in  question,  upon  opening  of  the  matter  this  present  day  unto  this  Court 
by  Mr.  Rolle  of  the  Plaintiff's  counsel,  and  upon  the  reading  of  two  several  affidavits, 
the  one  of  G.  G.  and  the  other  of  R.  G.j  it  appeared  that  although  the  said  Defendant 
had  been  personally  served  with  the  said  writ  of  prohibition,  yet  he  had  committed 
waste  upon  the  premises,  by  rooting  up  timber-trees  growing  upon  the  same  ;  it  is 
therefore  ordered,  that  if  the  Defendant  shall  not,  on  the  return  of  a  subpoena  to  be 
served  on  him  for  that  purpose,  show  unto  this  Court  good  cause  to  the  contrary, 
then  an  attachment  is  awarded  against  the  said  Defendant,  to  bring  him  into  this 
Court  to  answer  the  said  contempt. — Reg.  Lib.  A.  1631,  fol.  25. 

20th  Nov.  1631.  After  a  recital  of  the  preceding  order,  the  Court  being  this  day 
informed  by  Mr.  David,  beins  of  the  Defendant's  counsel,  that  the  Defendant  caused 
but  one  timber-tree  to  be  felled,  which  he  appointed  for  the  reparation  of  the  house, 
and  that  the  same  was  not  felled  in  any  contempt  to  the  said  prohibition,  it  is  there- 
fore ordered,  that  if  the  said  Defendant  shall,  by  the  second  return  of  the  next  term, 
noake  affidavit  that  he  caused  the  same  to  be  felled  for  no  other  purpose  but  for  the 
reparation  of  the  said  house,  then  the  said  contempt  and  attachment  are  discharged, 
and  in  the  mean  time  the  same  are  suspended. — Reg.  Lib.  A.  1631,  fol.  173. 

2d  Dec  1631.  After  a  recital  of  the  preceding  order.  Upon  opening  the  matter 
this  present  day  before  the  Right  Honourable  the  Lord  Keeper  by  Mr.  Germin,  of 
the  Plaintiff's  counsel,  and  upon  the  reading  of  both  the  said  former  orders,  it  was 
alleged  that  the  said  tree  was  not  employed  about  the  said  house,  as  by  the  Defendant 
pretended,  but  that  the  same  was  sold,  and  that  the  Defendant  had  also  felled  other 
trees,  contrary  to  the  said  prohibition  ;  it  is  therefore  ordered  by  His  Lordship  that 
the  said  Defendant  making  oath  that  he  has  felled  but  one  timber-tree  upon  the  pre- 
mises, and  that  the  same  was  employed  in  repairing  the  said  house,  then  the  said 
attachment  is  discharged  ;  or  if  the  Plaintiff  shall  make  affidavit  that  the  said  tree 
was  not  employed  about  the  said  house,  or  that  the  Defendant  has  felled  any  other 
trees  upon  tne  premises  since  the  said  prohibition ,  then  the  Plaintiff  may  proceed  with 
his  attachment  against  the  Defendant  for  the  same.  —Reg.  Lib.  A.  1631,  fol.  192. 

26th  Jan.  1632.  On  oath  that  the  Defendant  has  broken  an  order,  an  attach- 
ment is  issued  against  him. — Reg.  Lib.  A.  1631,  foL  300. 

13th  Feb.  1632.   After  recital  of  the  order  of  the  2d  of  Dec.  1631,  Upon  opening 
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the  matter  this  day  by  Mr.  Duke,  beine  of  the  Defendant's  counsel,  and  upon  ths 
reading  of  the  affidavit  made  by  the  Defendant,  it  was  alleged,  that  notwithstanding 
affidavit  was  made  on  the  Defendant's  behalf,  yet  the  Plaintiff  did,  nerertheleas, 
take  out  process  of  attachment  against  the  Defendant  before  the  second  return  of 
this  term,  and  caused  the  same  to  be  served  upon  the  Defendant  on  Candlemas  day 
last ;  when,  as  the  Defendant  was  banking  the  dead  corpse  of  one  A.  he  had  him 
violently  carried  into  a  house  by  two  bauifEs,  who  did  not  suffer  him  to  bury  the  said 
dead  corpse,  but  kept  and  detained  him  in  prison  until  he  had  given  good  bond  for  his 
appearance,  by  means  whereof  the  Defendant  did  personally  appear  accordingly ; 
it  is  thereupon  ordered  that  the  six  clerks  not  towards  the  cause  shall  examine  the 
same ;  and  if  they  shall  find  the  same,  this  C!ourt  will  then  give  good  costs  against  the 
Plaintifi.— Reg.  Lib.  A.  1631,  fol.  338. 

22d  Feb.  1632.  After  recital  of  the  preceding  order,  and  of  a  certificate  of  the  sii 
clerk,  attesting  the  accuracy  of  the  former  allegations,  the  Plaintiff  being  unable  to 
make  it  appear  that  the  attachment  was  duly  obtained,  the  attaclunent  was  dis- 
charged, the  PlaintiS  was  ordered  to  pay  costs,  and  an  attachmeixt  was  ordered 
against  the  bailifEs.— Beg.  Lib.  A.  1631,  fol.  396. 

Directions  were  afterwards  given  for  examination  on  interrogatories  relative  to 
the  alleged  contempt  in  the  process  of  attachment,  but  no  order  on  the  merits  has  beui 
discovered. 

(2)  A  "  standell "  obviously  denotes  a  young  tree,  left  standing  in  order  to  becoioe 
timber ;  and  as  increasing  the "  store  "  of  timber,  a  standell  is  denominated  a  *  storer.' 
CowelVs  definition  of "  standell "  will  be  correct  if  the  word  "  oak  "  is  expunged ;  bat 
Johnson  appears  to  have  misapprehended  the  import  of  the  term. 


Wilkinson  v.  WiuunSok.  BoUz.  March  19,  June  28, 29, 1819. 

[S.  C.  2  Wils.  Ch.  47.   See  Oldham  t.  Oldham,  1867,  L.  B.  3  Eq.  407.] 

Under  a  proviso  against  assigning  or  charging  or  attempting  to  assi^  or  charge  a 
life  interest,  so  as  not  to  be  entitled  to  the  personal  receipt  and  enjoyment  of  the 
property,  an  agreement  to  charge  a  debt  on  the  estate  in  the  event  of  the  deficiency 
of  another  estate,  a  power  of  attorney  authorising  the  receipt  of  the  rents  and 
payment  in  discharge  of  debts,  and  an  authority  to  a  creditor  to  receive  future 
rents,  for  which  anticipated  receipts  were  given,  were  each  declared  euffident 
to  determine  the  life  interest. 

Joshua  Wilkinson,  by  his  will,  dated  the  30th  of  April  1790,  after  devising  and 
bequeathing  certain  estates,  legacies,  and  annuities,  to  his  wife  and  daushtm, 
devised  and  bequeathed  all  his  other  freehold  and  leasehold  estates  to  WtUiam 
WUkinson,  and  Thomas  WUkinson,  and  to  their  heirs,  &o.,  upon  trust  to  pay  the 
annuities ;  and  subject  thereto  in  trust  for  his  son  JoA^i  Henry  "Wilkmson,  during 
his  life,  remainder  to  trustees  to  preserve  contingent  remainders,  with  remainder 
tor  the  children  of  John  Henry  Wilkinson,  living  at  his  death,  in  equal  proportions. 

[616]  l^hd  ^ill  contained  the  following  clause :  "  Provided  always,  and  I  do  hereby 
declare,  that  the  annuity  of  £500,  before  given  to  my  said  dear  wife  for  her  life,  acd 
the  provision  I  have  made  for  my  said  daughters,  Sarah  Pearson  and  EliMbeth 
Cotodale,  for  their  separate  use  during  their  respective  lives  as  aforesaid,  and  the 
estates  given  to  my  said  sons  for  their  lives,  is  and  are  upon  this  express  conditioD, 
that  in  case  they,  my  said  wife,  sons,  and  daughters,  shall  respectively  assign,  or 
dispose  of,  or  otherwise  charge  the  life  estates,  the  annuities  and  provisions  so  made 
to  and  for  them  during  their  res^tive  lives  as  aforesaid,  so  as  not  to  be  entitled  to 
the  profit,  receipt,  use,  and  enjoyment  thereof,  then  and  from  thenceforth  the 
annuity  or  life  estate  or  interest  of  him,  her,  or  them  respectively,  so  doing  or  attempt 
ing  so  to  do,  shall  from  thenceforth  cease,  determine,  and  be  viod,  to  all  intents  am 
purposes  whatsoever,  and  shall  immediately  thereupon  descend  to  and  devolve 
upon  the  person  or  persons  who  shall  be  next  entitled  thereto  by  virtue  of  the  limita- 
tions aforesaid,  in  such  manner  as  the  same  would  have  been  done  in  case  he,  she,  or 
they,  was  or  were  then  respectively  actually  dead,  any  thing  therein  contained  to 
the  contrary  notwithstanding." 

The  testator  died  in  December  1790 ;  and  after  the  death  of  his  widow,  J.  S. 
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'Wilkinson,  from  the  year  1796,  by  the  pernuasion  of  the  tnutee,  received  the  rents 
of  the  premiBos  devised  to  him. 

On  the  20th  of  January  1809,  a  commisBion  of  bankruptcy  vas  iaaued  against 
/.  H.  Wilkinson.  The  bill  was  filed  by  Thos,  VfUkinson,  one  of  the  trustees  under 
the  will,  against  J.  H.  'Wilkinson  and  his  infant  children,  and  the  assignees  under 
the  commission  of  bankruptcy,  and  against  William  Wilkinson,  the  other  trustee, 
stating,  that  J.  H.  Wilkinson  had  previously  to  his  bankruptcy  [617]  charged  his 
life  estate  for  the  payment  of  a  debt  due  from  him  to  W.  Wilkinson^  and  suggeatine 
the  opposite  claims  of  J.  H.  WUkinson,  his  assignees  and  children ;  and  the  biU 
prayed  that  the  rights  of  all  parties  might  be  ascertained. 

By  the  decree  made  at  the  hearms  of  the  cause,  on  the  Ist  of  July  1813,  before 
the  late  Master  of  the  Rolls,  it  was  referred  to  the  Master  to  inquire,  whether  J.  H. 
WWevnson  had  disposed  of,  or  otherwise  charged  or  incumbered  the  life-estate,  and 
provision  by  the  testator's  will  made  for  him  during  his  life,  so  as  not  to  be  entitled 
to  the  pront,  receipt,  use  and  enjoyment  thereof ;  or  whether  he  had  attempted 
so  to  do. 

The  Master  by  his  Report,  dated  the  27th  of  June  1814,  certified,  that  he  was  of 
opinion,  that  the  Defendant  /.  H.  Wilkinson  had  by  becoming  bankrupt  charged 
and  incumbered  his  life-estate,  so  as  not  to  be  intitled  to  the  profit,  receipt,  use  and 
enjoyment  thereof. 

To  this  Report,  exceptions  were  taken  by  the  assignees,  which  were  allowed, 
and  by  an  order,  dated  the  6th  of  June  1815,  it  was  referred  back  to  the  Master  to 
review  his  Report ;  wd  it  being  alleged  that  the  Defendants,  the  infants,  had  some 
additional  evidence  to  produce,  it  was  ordered,  that  the  Master  should  receive  such 
further  evidence  as  might  be  laid  before  him  by  them.  {WUHnaon  v.  Wilkinson, 
Coop.  259.) 

ITpon  the  Master's  Report,  the  following  facts  appeared  : — 

In  October  1807,  J.  H.  Wilkinson  executed  an  assignment  to  himself,  iV^unn, 
and  two  other  persons,  as  trus-[518]-tec8  for  the  payment  of  his  debts. — The  deed 
was  not  produced,  nor  any  evidence  offered  of  its  present  custody.  The  children 
of  J.  H.  'Wilkinson  insisted,  and  his  assignees  denied,  that  it  contained  an  assignment 
of  his  life-estate  under  his  father's  will ;  and  on  that  point  contradictory  parol 
evidence  had  been  received  before  the  Master. 

J.  H.  Wilkinson  being  indebted  to  Thos.  Bull  in  the  sum  of  £200,  and  W.  Wilkin- 
son having  agreed  to  advance  to  himalike  sum  for  the  payment  of  two  other  creditors, 
upon  his  empowering  Bull,  then  collector  of  the  rents  of  his  life-estates,  to  receive 
the  rents,  and  pay  them  to  W.  Wilkinson,  until  the  amount  advanced  by  him  was 
repaid  ;  on  the  8th  of  October  1798,  J.  H.  Wilkinson  executed  a  power  of  attorney 
to  Bull,  authorizing  him  to  receive  the  rents,  and  in  the  first  place  to  reimburse  to 
himself  thereout  all  sums  advanced  by  him  to  /.  H.  Wilkinson,  and  in  the  next  place 
to  pay  them  to  W.  Wilkinson,  until  his  advances  were  repaid. — ^From  the  date  of 
the  power  of  attorney  to  the  29th  of  Sept.  1799,  J.  H.  Wilkinson  received  no  part  of 
the  rents  and  profits ;  and  in  some  portion  of  that  period,  a  ^rson  was  employed 
by  Bull  to  distrain  upon  certain  tenants  of  the  estates  in  which  /.  H.  Wilkinson 
took  a  life-interest,  for  rent,  which  was  afterwards  paid  to  Bull. 

In  Map  1808,  J.  H.  WiUanson  being  in  mnt  of  money  to  pay  a  debt  for  which 
an  execution  was  threatened,  borrowed  a  sum  of  £396  of  William,  Wilkinson,  and 
deposited  the  lease  of  a  house  at  Wandsworth  as  a  security ;  but  it  being  understood 
that  this  lease  was  not  of  adequate  value,  he  also  signed  the  following  memorandum: 

"  This  lease  is  to  be  a  security  to  Mr.  William  'Wilkinson,  of  Ludgate  Hill,  for  the 
sum  of  £396,  interest  [519]  and  expenses,  advanced  to  me  in  money ;  and  in  case 
it  shall  not  be  sufHcient,  my  life-estate  to  be  chargeable  for  the  deficiency  in  my 
father's  estates.    J.  H.  'Wilkinson,  London,  26th  May  1808." 

The  lease  of  the  Wandsworth  property  had  been  estimated,  after  the  agreement, 
at  £320,  and  had  subsequently  become  of  no  value. 

In  1807  and  1808,  J.  H,  Wilkinson  had  several  times  borrowed  money  on  the 
credit  of  the  rents  by  anticipation ;  and  in  December  1808,  he  borrowed  a  sum  of 
£58,  17f.  Gd.  from  Duppa  Jenkins^  to  whom  he  gave  his  receipts  for  rents,  not  then 
due,  to  that  amount,  together  with  the  following  memorandum  i 

"  London,  Dec.  17,  1808.  I  hereby  acknowledge  to  have  received  of  Mr.  Duppa 
Jenkins,  junior,  of  London  Road,  St.  George's  Fields^  Surry,  coal-merchant,  the  sum 
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of  £58,  I7s.  6d.  for  the  rents  stated  at  the  end  of  this,  and  numbered,  as  per  receipts, 
1,  2,  3,  4  ;  and  I  hereby  authorise  him  to  collect  the  same,  and  to  repay  himself  the 
said  sum  of  £68,  175.  6^.,  advanced  to  me  ;  and  for  that  purpose  he  nas  my  receipts 
upon  the  parties  so  stated  and  numbered  as  at  the  end  of  this  acknowledgement.  1 
do  authorise  him  to  receive  the  same  for  hia  ovn  use  and  benefit,  without  my  having 
any  claim  whatever  upon  the  said  rents,  they  being  his  sole  property  for  the  advance 
BO  made  to  me.  And  I  do  hereby  authorise  and  direct  the  parties  on  whom  the 
receipts  are,  to  pay  the  same  to  him,  or  any  person  that  nuiy  be  sent  by  him  to 
receive  the  same,  producing  my  receipts  as  before  stated.  And  in  case  of  default  iA 
payment  by  either  of  the  said  parties,  this  shall  be  full  power  for  him  to  seise  or  dis- 
train in  my  name  for  the  said  rents,  or  in  the  names  of  the  trustees,  under  a  power 
of  at'[520]-torney  given  by  them  to  me  for  that  purpose,  to  receive  the  said  rents 
from  the  broker  so  seizing  or  distraining,  and  apply  the  same  to  his  own  use ;  and 
this  shall  be  a  sufficient  warrant  and  authority  for  any  broker  so  seizing  and  paying 
over  to  the  said  Duppa  Jenkins^  junior,  the  monies  so  received.  J.  H.  WUkinson.' 
"  No.  5,  Walion.  Flace,  Bladcfriar's  Road." 

£  s.  d. 

7  10  0  Mr.  Richardson,  Moor's  Alley,  Norton  Falgate  . 

5  0  0  Mr.  Kelly,  Old-street  Road  

7  0  0  Mr.  Exshaw,  Austin  Friars  

39  7  6  Jackson  and  Dampier,  Primrose-street . 


58  17  6 

The  Master,  by  his  report,  dated  26th  July  1817,  certified  his  opinion  that  the 
Defendant  J,  H.  WUkinson  had,  by  these  various  acts,  assigned  and  disposed  of, 
and  otherwise  charged  and  encumbered,  the  life-estate  and  provisions  by  the  testator's 
will  made  to  and  for  him  during  his  life,  so  as  not  to  be  entitled  to  the  profit,  receipt, 
use,  and  enjoyment  thereof. 

To  this  report  the  Defendants,  the  assignees,  excepted. 

Mr.  Wetherel  and  Mr.  Steph^  for  the  exception. 

The  deed  of  assignment,  if  it  included  the  life-estate  of  J.  H.  Wilkinson,  was 
certainly  &  violation  of  the  prohibition  ;  but  the  deed  is  not  produced,  and  no  proof 
has  been  ofEered  of  its  loss  to  justify  the  Court  in  receiving  parol  evidenee'cf^^its 
contents. 

In  considering  the  eSect  of  the  other  acts,  the  Court  will  not  incline  to  declare  a 
forfeiture,  and  will  strictly  [521]  construe  so  penal  a  proviso.  The  restraint  of 
alienation  is  applicable  only  to  alienation  of  the  whole  interest,  on  the  same  principle 
on  which  it  has  been  decided,  that  an  under-lease  is  no  violation  of  a  covenant«by|a 
lessee  not  to  assign.  Every  charge  or  incumbrance  is  not  within  the  prohibition, 
but  such  only  as  is  inconsistent  with  personal  receipt  and  enjoyment  of  the  property. 

The  power  of  attorney  was  not  contrary  to  the  letter  or  the  spirit  of  the  proviso 
a  mere  appropriation  of  the  rents  by  a  revocable  instrument  for  the  payment  of 
a  debt ;  not  an  incumbrance,  but  a  mode  of  enjoying  the  estate.  The  charge  in 
favour  of  W.  WUkinson  was  contingent  only,  and  never  caused  any  exclusion  Iram 
persona]  receipt ;  even  an  absolute  mortgage  would  not  have  had  that  efiect  while 
interest  was  paid.  That  the  mere  anticipation  of  rent  is  not  a  violation  of  the  pro- 
hibition, is  established  by  the  analogous  decisions,  that  without  an  express  restraint 
in  terms,  married  women  may  anticipate  the  profits  of  property  settled  to  their 
separate  use. 

They  cited  Doe  v.  CarUr  (8  T.  R.  57),  Dommett  v.  Bedford  (6  T.  R.  684 ;  3  Ves. 
149),  Brandon  v.  Robinson  (18  Ves.  429  ;  1  Rose,  197),  Shee  v.  Hale  (13  Ves.  404), 
King  v.  Robinson  (Wightw.  385),  Hulrne  v.  Tenant  (1  Bro.  C.  C.  16). 

Mr.  Hart^  Mr.  Some,  and  Mr.  Rose,  for  the  report.  The  estate  of  J.  B. 
WUkinson  was  equitable  only,  and  a  power  of  attorney  authorising  the  receipt 
of  the  rents,  executed  for  a  valuable  consideration,  is  not  revocable,  and  amounts 
to  an  alienation  in  equity.  The  deed  of  assignmmt  must  be  presumed  to  have 
remainwl  with  [522]  the  asai^ees,  and  to  be  withheld  by  them,  becauae  the  pro- 
duction would  be  fatal  to  their  claim.  {N(^ :  The  substance  of  the  argument  in 
support  of  the  report  is  contained  in  the  judgment.) 

The  Master  of  the  Bolls.   The  question  here  is,  whether,  upon  the  evidence  ctatcd 


Digitized  by  Google 


1 

o 

3 
4 


8WAK8.  BSn 


WILKINSON  V.  WILKINSON 


961 


in  the  report,  it  appears  that  John  Henry  WiZHfUon  has  done  any  act  within  the 
description  of  the  proviao  in  the  will  1  It  is  insisted,  on  the  part  of  the  Defendants 
his  children,  that,  l)y  reason  of  the  acts  which  he  has  committed,  his  life-estate  has 
ceased ;  that  proposition  is  denied  hy  his  assigneesL  The  Court  is  now  to  decide 
whether  tlw  ohildren  have  substantiated  their  title  to  this  estate. 

With  respect  to  the  validity  of  the  proviso,  it  is  clear  that  a  testator  may  thus 
modify  the  estate  he  gives  (1  Swcms.  481) ;  for  though,  in  a  case  which  has  been 
mentioned  {Brandon  v.  Rd>inson,  18  Ves.  429;  1  Rose,  197).  it  is  stated  as  the 
opinion  of  a  very  great  judge,  that  if  an  estate  is  given  for  life,  the  incidents  to  a  life 
estate  cannot  be  taken  away,  and  though  it  is  better,  therefore,  when  such  a  limita- 
tion is  intended,  to  give  the  estate  until  bankruptcy  or  alienation,  and  not  first  to 
give  it  for  life,  and  then  to  prohibit  the  attempt  to  alien,  yet  this  is  answered  by 
considering  that,  in  a  will,  any  condition  or  modification  may  be  annexed  which  does 
not  oifend  against  any  rule  of  law ;  and  it  is  immaterial  by  what  form  of  words  the 
intention  is  executed,  whether  by  a  devise  until  the  devisee  shall  have  charged  or 
encumbered  it,  or  by  a  proviso  with  a  limitation  over  upon  such  an  event.  Each 
mode  is  equally  valid,  and  of  the  same  effect. 

[623]  Oases  respecting  restraints  on  alienation  have  frequently  arisen,  and  some 
are  of  considerable  antiquity ;  they  are  to  be  found  in  Dyer  {Anon.  Dyer  6  a),  in 
And^son  {Anon.  1  And.  123,  124),  and  in  Leonard  {Moor  v.  Farrand,  1  Leon.  3. 
Largess  case,  2  Leon.  82) ;  the  modem  books  are  full  of  them ;  and  although  the 
Courts  look  with  a  jealous  eye  on  such  restraints,  yet  it  is  now  clear  that  he  who  gives 
may  annex  such  conditions  to  the  gift.  The  principles  applicable  to  this  question  are 
clearly  explained  by  Lord  Kenyan  in  Doe  v.  Carter  (8  T.  R.  57),  but  the  decision  there, 
and  in  King  v.  Robinson  {Wigktw.  387),  proceeded  on  a  ground  which  has  no  applica- 
tion to  the  present  case,  namely,  a  distinction  between  acts  done  by  the  party  volun- 
tarily, and  Uiose  which  pass  in  invitum. 

The  question  then  here  is  chiefly  a  question  of  fact,  whether  the  acts  of  J.  H, 
WUkinam  are  within  the  range  of  tne  clause  of  prohibition  1  The  acts  said  to  have 
caused  a  forfeiture,  are  four.  One  of  them,  if  proved,  would  have  at  once  put  an  end 
to  all  argument ;  I  mean  the  deed  executed  by  J.  H.  "Wilkinson  in  the  year  1807,  by 
which  he  is  said  to  have  passed  the  life  estate,  which  he  took  under  his  father's  will, 
for  the  benefit  of  his  creditors.  The  existence  of  that  deed  is  admitted,  but  the  as- 
signees deny  that  it  included  the  bankrupt's  life  estate.  To  determine  that  point, 
nothing  is  required  but  the  production  of  the  deed  ;  and  the  question  is,  whether, 
so  far  as  the  deed  is  concerned,  the  fact  is  established  by  those  who  claim  under  the 
forfeiture  %  That  the  claim  is  made  by  an  infant  is  wholly  immaterial ;  the  claim 
must  be  supported  by  legal  evidence,  and  the  rules  of  evidence  are  the  same  for 
infants  as  for  adults.  Is  there  any  evidence  on  which  the  Court  [624]  caii  judici- 
ally on  the  contents  dl  this  deed  T  Nothing  can  be  clearer  than  the  rule  of  law,  but 
the  best  evidence,  namely,  the  deed  itself,  must  be  produced.  A  difficulty  in  the  way 
of  the  production  affords  no  excuse  for  a  departure  from  the  rule.  The  existence  of 
the  deed  being  acknowledged,  the  single  ground  on  which  secondary  evidence  of  its 
contents  can  be  received,  is  the  loss  of  primary  evidence,  either  by  loss  of  the  original, 
or  by  refusal  of  the  parties  having  it  in  their  possession,  after  notice  to  produce 
it. 

The  loss  of  the  deed  is  not  proved ;  but  there  is  proof  of  its  existence  subsequent 
to  the  bankruptcy.  The  witness  N^oby  deposes  that  in  1819  the  deed  was  given 
to  him  to  be  carried  to  Guildhall ;  that  the  deed  was  then  in  the  possession  of  Nunn, 
for  whose  use  it  was  deposited  at  Watson^ s  house,  and  was  afterwards  removed  thence ; 
there  the  evidence  stops  :  by  whom  and  when  it  was  removed  appears  not.  It  is  said 
that  the  court  must  presume  that  the  deed  was  in  the  hands  <^  the  bankrupt.  Why  % 
On  the  bankruptcy  of  a  trustee,  the  trust  deeds  should  remain  with  the  solvent  co- 
trustee, not  with  the  assignees  of  the  bankrupt,  who  are  strangers  to  the  trust. 
Then  it  is  said  that  the  assignees  withhold  it,  because  it  would  be  evidence  against 
them ;  that  assertion  assumes  the  question  ;  if  not  such  as  represented,  the  pro- 
duction would  assist  them ;  and  what  evidence  is  there  that  it  ever  reached  their 
hands  1  It  is  alleged  that  J.  H.  Wilkinson  delivered  it  on  his  bankruptcy,  but  no 
diligence  has  been  employed  to  prove  when  or  to  whom.  Why  haB)[not  the  bill 
addressed  to  the' assignees  an  interrogatory  on  that  subject  1  On  the  supposition 
that  the  deed  is  in  the  possession  of  the  assignees,  and  that  its  contents  are  such 
a  XVI.— 31 
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as  they  have  been  represented,  three  years'  Htigation  might  have  heen  prevented  by  a 
simple  question,  have  [626]  you  the  deed,  and  what  are  its  contents  1  li  not  made  the 
subject  of  inquiry  in  the  bill,  yet  when  the  late  Master  of  the  Rolls  aUowed  the  infant 
defendants  to  adduce  additional  evidence,  they  might  by  a  short  process  have  com- 
pelled the  assignees  to  state  whither  the  deed  was  in  their  custody.  Parol  evidence 
of  the  contents  of  the  deed  has  been  received ;  but  if  the  objection  had  been  taken.  I 
cannot  doubt  that  the  Master  would  have  rejected  it. 

If  I  considered  myself,  as  I  do  not,  at  liberty  to  look  into  that  evidence,  mv  con- 
clusion would  be  that  this  deed  did  not  comprise  the  life  estate,  because  I  think  that 
the  parties  were  aware  that  forfeiture  or  cesser  would  be  the  consequence ;  and 
because  I  find  from  the  correspondence,  that  when  a  creditor  whose  consent  was 
soHcited,  objected  that  the  deed  had  not  conveyed  the  life  estate,  that  objection  was 
not  removed.  In  his  last  examination  also  the  bankrupt  swears  that  it  was  not 
included,  and  his  present  statement  is,  not  that  the  deed  actually  included  it,  but 
that  such  was  the  intention  when  the  deed  was  executed.  If  the  case  depended  on 
this  question  alone,  it  would  deserve  the  considOTation  of  the  Court,  whether  some 
course  ought  not  to  be  adopted  for  ascertaining  the  contents  of  the  deed  ;  and 
whether,  notwithstanding  toe  great  neglect  of  those  who  should  have  furnished  the 
Cotirt  with  the  deed,  or  accounted  for  its  non-production,  an  inquiry  should  not 
even  now  be  directed.  But  there  is  little  probability  that  the  production  would 
establish  the  fact  of  forfeiture  or  cesser. 

The  case  then  depends  on  the  other  three  acts  of  the  bankrupt,  the  power  of 
attorney  given  to  BuU,  the  agreement  of  May  1 808,  and  the  anticipation  of  rents  in 
favour  of  Jenkins  and  others  ;  and  it  is  impossible  to  [626]  avoid  seeing  that  they  are 
directly  in  violation  of  the  testator's  intention.  The  father  was  anxious  that  this 
son,  who  was  in  trade,  should  have  the  personal  enjoyment  of  the  property,  and  not 
in  any  way  alien  or  incumber  it ;  and  it  appears  that  from  1798,  two  years  after 
he  came  into  possession,  to  1 809,  the  son  was  struggling  under  embarrassed  circum- 
stances, and  being  aware  of  the  prohibition  imposed  upon  him^  endeavoured  to 
evade  it  by  contriving  modes  of  encumbering  and  hypothecating,  which,  should 
not  amount  to  a  mcntgage  within,  the  letter  of  the  ^rolubition. 

Tt  has  been  properly  Argued,  that  in  cases  of  this  nature,  the  acts  done  must  be 
contrary  not  only  to  the  spirit  and  meaning  of  the  prohibition,  but  to  the  letter ; 
but  there  has  been  some  fallacy  in  insisting  principally  on  the  words  assign  or  dispose 
of,  as  referring  to  a  complete  assignment  of  the  son's  interest.  The  effect  of  such 
a  construction  would  be,  that  he  might  in  effect  deprive  himself  of  the  enjoyment 
during  his  whole  life  by  partial  dispositions  of  the  rents  and  profits.  But  the  words 
here  are  not  merely  assign  and  dispose  of,  but  charge  or  incumber,  or  attempt  so 
to  do. 

The  latter  phrase  occurred  in  the  case  of  the  King  v.  RobiTuon  {Wighttc,  385), 
the  decision  in  which  proceeded  on  a  ground  foreign  from  this  case. 

The  execution  of  the  power  tA.  attorney  to  Btdl  is  admitted ;  he  was  a  creditor, 
and  the  power  d  attorney  authorised  him  to  receive  rents  for  the  purpose  of  paying 
himself  and  another  creditor.  It  has  been  argued,  that  notwithstanding  this  mstru- 
ment,  the  bankrupt's  right  to  the  property  continued  ;  that  it  was  not  essential  for 
him  [527]  to  receive  the  rents  propriis  manibus  ;  and  that  the  testator's  intention 
was  satisfied,  if  he  retained  the  dominion  over  them.  But  the  answer  is,  that  a 
power  of  attorney  given  to  a  creditor  is  not  revocable.  It  is  an  equitable  security, 
conferring  a  right  to  receive  and  withhold  the  rents  until  the  debts  are  paid  ;  and 
the  bankrupt  had  no  longer  dominion  over  the  property.  What  is  a  security  by 
vivum  vadium,  but  a  power  to  receive  the  profits  cn  an  estate,  and  apply  them  in 
payment  of  the  debt  1  It  is  a  charge  that  for  a  time  dispossessed  him,  and  deprived 
him  of  the  use  and  enjoyment  of  the  estate. — The  clause  contrasts  throughout  his 
enjoying  the  estate  himseU,  and  pledging  it  as  a  security  ;  and  this  is  in  fact  a  security, 
altnough  not  made  in  the  ordinary  mode.  It  ia  clearly  a  violation  of  the  prohibition 
against  charging  and  incumbering. 

The  agreement  of  the  26th  of  May  1808,  although  the  operation  of  it  was  to  be 
only  conditional,  was  yet  certainly  an  attempt  to  charge  the  life-estate.  If  the  estate 
at  Wandsioorth  was  notoriously  inadequate,  it  was  in  its  inception  a  direct  charge, 
and  at  all  events  it  was  an  incumbrance  on  both  estates  ;  both  were  Atade  responsible 
by_it.   It  is  said,  that  this  did  not  interrupt  the  use  and  enjoyment  of  the  estate ;  but 
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according  to  that  reasoning,  even  a  mortgage,  if  the  mortgagor  continued  in  poeBee- 
sion,  would  not  have  been  a  breach  of  the  proviso. 

The  last  act  is  the  anticipation  of  rent.  It  appears,  that  the  bankrupt  had  given 
an  authority  to  receive  the  rents,  and  to  distrain  in  his  name,  and  to  appropriate  the 
amount  to  the  payment  of  a  debt.  The  person  to  whom  this  authority  was  given 
was  not  to  be  accountable  for  what  he  received  until  after  satisfaction  of  his  debt, 
"XliuB  the  right  of  receiving  the  rents  was  parted  with,  [528]  &i^d  transferred  to 
another,  for  a  valuable  consideration.  Comparisons  have  been  made  to  the  cases  of 
l>aili£[s  and  stewards ;  but  this  is  really  analogous  to  a  mortgage,  for  the  right  to 
tilie  rent  is  transferred. 

On  the  effect  of  bankruptcy  no  qu^tion  arises,  and  I  am  surprised  that  it  has  been 
noticed  ;  ccmsidered  as  a  proceeding  tn  invitwn,  it  was  not  an  act  which  could  occasion 
a  forfeiture  under  this  proviso  (see  Cooper  v.  Wyatt,  5  Madd.  482) ;  and  such  must 
liave  been  the  opinion  of  the  late  Master  of  the  Bolls,  or  he  would  not  have  allowed 
t;he  exception,  and  referred  the  case  again  to  the  master. 

-Upon  the  whole  T  concur  with  the  Master,  and  the  exception  must  be  overruled. 

His  Honour  held  the  said  exception  to  be  insufficient,  and  doth,  therefore,  o.'der 
that  the  same  be  overruled— Reg.  Lib.  B.  1818,  fol.  1724. 


[628}X>KEVRY  p.  Thacker.(1)  Dm.  11,  1818;  Feb.  23,  26,  27,  1819. 

[See  Lee  v.  Park,  1836,  1  Keen,  721 ;  Russell  v.  East  Anglian  Bailway  Co.,  1850, 

3  Mac.  &  G.  123.] 

Whether  on  a  bill  filed  for  the  administration  of  assets,  the  Court  will  restrain  the 
legal  proceedings  of  a  creditor  who  had  previously  obtained  a  right  of  execution 
against  the  personal  representative,  qucere. 

The  bill  was  filed  on  the  13th  of  Novewher  1818,  by  a  creditor  of  Robert  Thacker, 
who  died  intestate  in  June  181 7,  for  the  administration  of  his  estate  against,  [630]  Ann 
Thacker,  his  administratrix,  and  other  persons  to  whom  she  hiEKl  asdgned  the 
intestate's  interests  in  certain  trades  carried  on  by  him,  on  trust  to  continue  or  dupose 
of  them  for  the  benefit  of  his  creditors. 

[531]  On  the  13th  of  September  1811,  the  intestate,  together  with  his  brother 
Thomas  Thacker,  executed  two  bonds,  one  to  Robert  Wood  (since  deceased)  and  Richard 
Stardey,  [532]  in  the  penalty  of  £4000  for  securing  the  payment  of  £2000  and  interest, 
by  two  instalments,  the  latter  of  which  became  due  on  the  25th  of  March  1814 ;  and 
the  [533]  other  to  the  same  RtAert  Wood  and  Samuel  Lucas,  of  the  same  tenor. 

Actions  haviDg  been  commenced  against  Ann  Thacker  on  the  bonds,  she  in  each 
craved  oyer,  and  pleaded  non  [534]  factum  ;  and  the  causes  being  called  on  for 
trial  at  the  sitting  after  Hilary  term  1818,  she,  by  her  counsel  ore  tenus,  pleaded, 
puis  darrein  cofUmuance,  three  ]udg'[536^^lentB  recovered  against  her  as  administra- 
trix, and  that  she  had  fully  administered,  except  goods  to  the  value  ol  £10.  In 
Easter  term  the  PlfuntifFs  at  law  replied,  that  [536]  the  Defendant  had  in  her  hands, 
at  the  commencement  of  the  actions,  assets  unaaministered  beyond  what  she  had 
admitted,  and  more  than  sufficient  to  satisfy  the  [537]  three  judgments  ;  issue  was 
joined,  and  notice  of  trial  given  for  Trinity  term.  Before  the  trial,  the  attomies 
of  both  parties  signed  a  written  agreement  in  the  action  by  Stanley,  that  the  De- 
fendant should  withdraw  the  pleas,  and  that  the  Plaintiff  should  take  judgment 
for  £4000,  and  that  no  bill  in  equity  should  be  filed,  or  other  proceedings  taken  for 
setting  aside  the  judgment,  or  restraining  thePlaintifE  from  levying  execution  thereon, 
or  otherwise  availing  himself  of  the  full  benefit  thereof ;  and  the  Plaintifi  at  law 
was  not  to  take  execution  except  in  default  of  payment  on  the  22d  of  August  1818, 
of  £1000,  and  the  interest  then  due  on  the  sum  of  £2000,  and  the  costs  in  the  cause, 
and  of  the  remaining  £1000  on  the  22d  of  Novemher  1818  ;  and  upon  such  payment 
the  Plaintiff  was  to  assign  to  Ann  Thacker  a  judgment  recovered  by  him,  in  Easter 
term,  against  Thomas  Thacker,  the  co^bligor.  A  similar  agreement  (with  the 
exception  of  the  undertaking  to  assign  a  judgment)  was  signed  in  the  action  in  which 
Lucas  was  Plaintiff. 

The  first  instalment  not  having  been  paid  at  the  time  appointed,  and  propositions 
having  been  made,  but  not  [538]  accepted,  for  farther  delay,  writs  of  fieri  facias  on 
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the  judgments  were  sealed  on  the  28th  of  August,  and  sent  to  the  attorney  for  the 
Flainti&  at  law,  who,  on  the  same  day,  received  from  the  attorney  for  Ann  Thadcer 
two  bills  for  £1000  and  £200,  and  an  undertaking  to  pay  £1000  more  in  two 
months,  which  were  accordinely  l>aid  on  the  16th  of  October. 

It  was  then  proposed  by  ue  attomies  of  Ann  Thacker,  that  as  the  estate  of  the 
intestate  bad  thus  pud  his  moiety  of  the  sums  secured  bv  the  bonds,  the  Plainti& 
at  law  should  proceed  to  recorer  the  other  moiety  due  from  Thometa  Thacker,  by 
means  of  the  judgments  obtained  against  him  ;  but  the  proposal  was  declined. 

By  the  decree  made  in  the  cause  on  the  19th  of  November  1818,  it  was,  amone 
other  things,  ordered  that  it  should  be  referred  to  the  master  to  take  an  account  <n 
wha.:  was  due  to  thePlsintiff,  and  all  other  the  creditors  of  the  intestate  Bobert  Thacker 
for  their  debts ;  and  directions  were  given  for  the  due  administration  of  his  effects. 

On  the  21st  of  November  1818,  notice  of  the  decree  was  served  on  Stanley  and 
Lucas,  and  on  the  2ith  of  November,  it  was  ordered  by  the  Master  of  the  RoUs,  thai 
upon  the  Defendant  Ann  Thacker,  the  administratrix,  paying  to  Stanley  and  Lucas 
respectively,  their  costs  at  law  up  to  the  time  they  had  notice  <»  the  decree,  an  injun& 
tion  should  be  awarded  to  restrain  them  from  all  farther  proceedings  in  the  actions 
at  law  brought  by  them  respectively,  in  the  Court  of  Common  Pleas,  against  Awi 
Thacker,  as  administratrix  of  the  intestate  ;  and  notice  of  the  order  was  on  the  36th 
of  November  served  on  Stanley  and  Lucas. 

[539]  On  the  24th  of  November  a  writ  of  testatum  fieri  facias  was  obtained  in  the 
action  in  which  Lucas  was  Plaintiff,  and  sent  by  the  general  post  to  the  under-sherifis 
of  Leicester,  and  received  by  them  on  the  following  day,  and  executed  on  the  36th 
of  November. 

On  the  30th  of  November  the  attomies  of  Ann  Thacker  served  on  the  attomies 
of  the  Plaintiffs  at  law,  notices  that  if  the  execution  was  not  withdrawn,  applicatioo 
would  be  made  for  an  attachment ;  and  on  the  1st  of  December  notices  that  they 
were  ready  to  pay  the  costs  in  the  actions  to  the  time  of  the  notice  of  the  decree. 

On  the  11th,  of  December  1818  a  motion  was  made  before  the  Vice-duinedlor, 
that  the  sheriff  of  Leicester,  and  his  deputies  or  bailiffs,  might  be  ordered  forthwith 
to  restore,  deliver,  and  give  up  to  Ann  Thacker,  possession  of  all  goods,  &c.,  of  the 
intestate  which  had  come  to  the  bands  of  Ann  Thacker  as  his  administratrix,  and 
which  the  sheriff  had  received  or  taken  possession  of  by  virtue  of  the  writs  of  fieri 
facias  ;  and  that  all  further  proceedings  under  the  writs  might  be  restrained. 

The  affidavit  of  Ann  Thacker  stated,  that  after  the  execution  of  the  deed  of  trust, 
she  had  delivered  to  the  trustees  all  the  effects  of  the  intestate  in  her  possession, 
and  accounted  with  them  for  her  receipts,  and  had  left  the  management  of  the 
intestate's  affairs  to  them;  and  that  not  having  assets  to  pay  the  debts  for  which 
the  actions  at  law  were  brought,  she  left  it  to  her  solicitorB  to  take  such  proceedings 
as  might  be  most  for  the  benefit  of  the  estate  of  the  intestate,  and  his  cie(titorB ; 
and  that  the  suit  in  equity  was  instituted  without  her  knowledge. 

[640]  The  Vice-chancellor  made  the  following  order :  "  This  Court  doth  order 
that  the  said  R.  Stanley  and  .S*.  Lucas  do  respectively  sign  an  authority  to  the  sheriff 
for  the  county  of  Leicester,  for  the  delivery  to  the  Defendant  Ann  Thacker  of  the 
goods,  chattels,  property,  and  effects  belonging  to  the  intestate  R.  Thacker  deceased, 
taken  in  execution  by  the  said  sheriff  under  and  by  virtue  of  the  two  several  writs 
of  fieri  facias  issued  out  of  the  Court  of  Common  Fleas  against  the  said  Defendant 
Ann  Thacker,  as  the  administratrix  of  the  said  R.  Thacker,  at  the  suit  of  the  said 
Stanley  and  Lucas  respectively  ;  and  it  is  ordered  that  the  said  sheriff  do  accordingly 
deUver  up  the  said  goods  and  chattels,  property  and  effects,  to  the  said  Defeuduit 
Ann  Thacker,  upon  being  paid  his  costs  and diarges  in  respect  of  the  said  execution, 
and  his  costs  of  this  application  to  be  taxed,  &c. ;  but  this  is  to  be  without  prejudice 
to  any  appUoatitm  which  any  of  the  parties  may  be  advised  to  m^e  as  to  the  cosu 
of  this  application,  and  as  to  the  repayment  of  the  said  costs  and  chaises  which  shall 
be  so  paid  to  the  sheriff  as  aforesaid  ;  and  in  case  there  shall  be  a  deficioicy  of  the 
estate  of  the  said  intestate  to  pay  in  full  to  the  said  R.  Stanley  and  5.  Lucas,  the  debts 
due  to  them  upon  the  administration  of  the  said  estate,  by  this  event,  it  is  ordered 
that  the  said  Stanley  and  Lucas  be  at  liberty  to  proceed  at  law  against  the  said 
Defendant  Ann  Thacker,  as  if  the  said  sheriff  had  returned  nulla  bona  prater  the 
sum  received  by  the  said  Stanley  and  Lucas  upon  the  administration  of  assets  in 
this  case ;  the  said  Ann  Thacker  by  her  counsel  undertaking  not  to  diqjute  the 
suggestion  of  such  return  in  the  writ  at  law."   Reg.  Lib.  A.  1818,  fol.  155. 
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A  motion  was  now  made  to  discharge  this  order.  The  case  was  argued  by  the 
Solicitor-geMrcU,  Sir  Ar-[541>iAur  Piggott,  Mr.  Hart,  Mr.  Garratt,  Mr.  Blake,  and 
'WLt.  Stephen. 

The  following  cases  were  cited :  Erving  v.  Peters  (3  T.  R.  683),  Terrewest  v. 
Feathxrhy  (2  M«r.  480),  Paaion  v.  Dffoglas  (8  Ves.  620),  Gilpin  v.  Lady  Southampton 
(18  Ves.  469).  r  :f 

Tn  the  eouise  of  the  argument  the  Lord  Chancellor  inquired,  whether  the  order 
for  an  injunction  on  payment  of  the  costs  of  the  action,  was  according  to  the  usual 
form  of  injunctions,  after  a  decree  in  a  creditor's  suit,  and  the  registrar  (Mr.  Walker) 
answering  in  the  affirmative,  his  Lordship  observed,  that  the  Kirm  was  improper, 
inasmuch  as  the  parties  entitled  to  the  injunction,  if  they  were  required  to  pay  costs 
as  a  preliminary,  might,  from  the  situation  of  the  estate,  be  unable  to  obtain  it  in  time. 
The  following  observations  were  also  made  by 

The  Lord  Chancellor  [Eldon].   The  question  wliich  this  important  motion  presents 
to  the  Court  must,  be  considered  with  reference  both  to  the  bill  filed  here  by  a  creditor, 
and  to  the  situation  in  which  the  administratrix  has  placed  herself  by  her  pleading 
at  law.    If  the  administratrix  has  so  defended  herself  at  law  as  to  take  under  her 
protection  not  only  herself  but  all  the  other  creditors,  that  is  one  ease  ;  but  if,  on 
the  other  hand,  she  has  pleaded  falsely,  or  admitted  assets  when  she  has  them  not, 
it  will  be  necessary  to  consider  many  cases  in  which  the  Court  has  held  that  it  could 
not  stop  the  l^al  proceedings  of  creditors.   It  has,  indeed,  been  long  settled,  that 
when  this  Court  has  taken  into  its  hands  the  administration  of  assets,  it  will  stay 
[642]  proceedings  against  them  at  law ;  (2)  but  the  question  is,  whether  the  conduct 
of  an  executor  or  acuninistrator  never  can  be  such  that  the  Court  will  decline  to  act 
on  that  principle  ?   I  am  sure  that  cases  have  occurred  in  which  an  executor  or 
administrator,  having  made  himself  personally  liable  at  law,  has  been  protected 
in  this  court,  only  on  the  terms  of  paying  to  the  extent  of  his  legal  liability.  The 
present  application  is  made  by  a  creditor ;  and  the  question  is,  whether  a  creditor 
can  protect  the  administratrix,  and  whether  the  Court  should  stop  proceedings  to 
which  she  would  become  liable  at  law,  if  certain  intermediate  proceetUnga  had  been 
first  taken,  b^  stopping  those  intermediate  proceedings  t 

If  the  Plaintiff  at  law  has  established  a  ri^ht  to  an  execution  against  the  goods 
of  the  representative,  in  the  event  of  a  deficiency  of  the  goods  of  the  deceased,  it 
may  be  assumed  as  .clear,  that  at  some  day  such  execution  may  be  taken ;  and  if 
this  Court  interposes  at  all,  must  not  the  representative  be  required  to  state  the 
amount  of  assets  1  (3)  The  first  question,  independent  on  the  specialties  of  the 
case  is,  whether,  if  judgment  is  recovered  against  the  administratrix  in  such  circum- 
stances that  she  would  not  be  permitted  at  law  to  dispute  assets,  she  can  obtain  an 
injunction  here  on  an  affidavit  denying  assets  1 

[643]  If  the  representative,  being  Defendant  at  law,  consents  to  an  execution 
de  bonis  propriis,  the  Plaintiff  at  law  might  be  directed  to  assign  to  the  representative 
a  certain  portion  of  his  claim  to  the  assets  ;  but  is  there  any  instance  in  the  history 
of  the  court,  where,  after  a  judgment  at  law  de  bonis  testatoris  et  si  non  de  bonis 
pTopriis  of  an  executor,  and  execution  issued,  on  a  decree  subsequently  obtained  for 
administration  of  the  assets,  the  proceedings  at  law  have  been  restrained  1  At  law 
the  administratrix  is  liable  to  the  deficiency  returned  by  the  sherifi^  the  question 
is,  whether  this  Court  will  interpose  to  render  her  Uable  for  the  deficiency  returned 
on  the  Master's  report  ? 

The  doctrine  of  courts  of  law  on  judgments  against  executors  and  administrators 
de  bonis  propriis  has  fluctuated  so  much,  that  a  judge  in  equity  may  without 
dishonor  acknowledge  his  ignorance.  (See  3  Saund.  ed.  Williams,  336-  Fielden 
V.  Fielden,  1  Sim.  db  Stew.  256.) 

At  the  close  of  the  argument  judgment  was  ^ven  as  follows. 
The  Lord  Chancellor  \^\Aovl\.  This  application  involves  questions  which  have 
not  been  the  subject  of  decision.  The  order  of  the  Vice-chancellor  is  subject  to 
two  difficulties ;  first,  if  the  administratrix  is  liable  at  law,  it  renders  her  Uable  to  a 
much  j^reater  extent ;  next,  it  is  not  at  present  within  my  recollection  that  this  Court, 
when  It  takes  into  its  hands  the  administration  of  the  estate  of  a  testator  or  intestate, 
for  the  protection,  in  some  sense,  of  the  personal  representative,  and  in  another 
Beuae  of  creditors,  is  accustomed  to  qualify  the  effect  of  a  judgment  at  law,  [644]  by 
staying  the  proceedings  there  for  the  present,  but  with  an  intimation  that  a  period 
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will  arrive  in  the  course  of  the  eiiit,  in  which  the  parties  will  be  permitted  to  make 
the  most  of  them.    At  the  same  time  I  will  not  assert  that  there  is  no  such  case. 

It  is  fully  settled,  though  not  from  a  very  ancient  time,  that  if  this  Court  onee 
takes  on  itself  the  administration  of  the  assets  of  a  testator  oi*  intestate,  a  creditor 
seeking,  and  not  having  yet  obtained,  satisfaction  at  law,  shall  not  be  suffered  to 
proce^  there ;  it  being  impoffiible,  while  the  decree  is  considered  as  a  proceeding 
for  the  benefit  of  all  the  creditors,  to  permit  some  of  them  to  proceed  elsewhere. 
That  doctrine  has  been  much  enlarged  even  in  my  time ;  for  it  was  first  determined 
by  Lord  Thurloio,  that  such  relief  might  be  obtained,  not  only  by  a  creditor  but  by 
a  residuary  legatee.  (Note:  BrooksY.  Eeynolds,!  Sto.C.C.  IBS.  The  report  of  thw 
case  in  Dickens^  603,  erroneously  represents  the  suit  to  have  been  instituted  by  a 
creditor.)  It  is  now  an  universal  rule,  that  after  a  decree  for  the  administration 
of  assets,  those  who  make  a  demand  which  they  have  yet  to  recover  against  thoBe 
assets,  must  come  in  under  that  decree.  The  rule  is  intended  for  the  protectton 
of  creditors,  and  of  executors  and  administrators ;  but  that  it  has  been  the  occasioD 
of  enormous  frauds  there  can  be  no  doubt.  The  use  made  of  it  is  very  often  this : 
that  persons  who  have  more  interest  in  forbearing  than  in  urging  their  demands 
against  the  personal  representative,  either  omit  to  institute  a  suit  for  the  adminis- 
tration of  the  estate,  or,  when  instituted,  so  manage  it,  as  to  leave  the  rapreaentatiTe 
in  almost  an  undisturbed  enjoyment  of  the  assets  as  before  the  bill  was  filed.  The 
circumstances  of  this  case,  though  I  am  not  disposed  to  represent  any  party  u 
acting  otherwise  than  honestly,  illustrate  the  use  that  may  be  made  of  the  rule 
of  court. 

[546]  Two  creditors  having  brought  actions,  the  administratrix  put  in  pleas, 
which  amounted  to  an  admission  of  assets  ;  the  pleas  were  afterwards  withdrawn, 
and  the  instruments  called  cognotfits  executed,  by  which  the  creditors  were  allowed 
to  take  judgment,  with  a  stay  of  execution^  on  terms  of  making  certain  payments 
at  times  specified,  and  an  express  agreement,  in  the  most  comprehensive  words, 
that  no  bill  in  equity  should  be  filed  or  proceedings  adopted  to  restrain  the  PlaintifiB 
at  law  from  enforcing  their  judgment.  The  first  instalment  due  under  that  agree- 
ment having  been  paid,  on  the  13th  of  November,  the  bill  is  filed  by  a  cremtor, 
stating  his  debt  to  be  about  £6^  ;  the  amount  of  debt  is  not  material,  but  the  efiect 
of  the  suit  will  be  very  different  if  it  is  the  suit  of  the  administratrix  and  not  of  & 
creditor.  The  bill  represents,  according  to  the  common  allegation^  that  the  administra- 
trix has  possessed  assets  adequate  to  the  payment  of  all  the  creditors  ;  that  she  has 
appointed  certain  persons,  who  are  co-defendants,  her  attornies  to  collect  the  estate  ; 
and  that  it  has  been  accordingly  collected  under  a  deed  to  which  I  shall  not  give 
much  attention,  because  I  think  that  those  Defendants,  having  submitted  to  this 
decree,  are  in  sxich  a  situation,  that  if  they  ever  intended  to  act  on  the  deed,  it  may 
now  be  considered  as  laid  aside.  Probably,  if  the  Master  of  the  Rolls  had  seen  not 
only  what  is  stated  concerning  that  deed  in  the  bill  and  answer,  but  the  deed  itself, 
he  would  have  hesitated  before  he  granted  the  injunction  as  a  matter  of  course. 

On  the  19th  of  Nowmber  a  decree  is  pronounced ;  the  answer  ci  the  adminis- 
tratrix submitting  to  account,  but  containing  no  statement  relative  to  the  situatioQ 
of  the  testator's  estate  at  the  time  of  his  death,  or  the  subsequent  transactions. 
Speaking  without  application  to  this  case,  I  have  often  observed  with  surprise  the 
con-[546J-duct  of  solicitors  in  amicable  suits  of  this  nature ;  it  is  their  duty  to  bring 
the  personal  representative  before  the  Court  in  the  manner  most  beneficial  for  the 
creditors  whom  they  represent,  and  on  whose  behalf  they  have  instituted  the  suit ; 
and  should  a  case  arise  of  assets  wasted  by  a  personal  representative  from  thor 
n^lect,  it  will  not  be  for  want  of  repeated  caution  from  this  place,  if  they  are  not 
prepared  for  the  responsibility  which  they  have  incurred. 

The  order  made  by  the  Mast^  of  tM  RUU  on  the  24th  of  Noveinber  for  an 
injunction,  was  grounded  on  an  affidavit  of  the  administratrix,  stating  only  that  the 
creditors  at  law  threatened  to  issue  execution,  and  her  beli^  that  she  had  not  assets 
adequate  to  pay  them ;  but  omitting  all  mention  of  the  circumstances  attending 
the  actions  at  law.  I  agree,  that  it  is  not  an  absolute  rule  of  this  court  to  refuse  aa 
injunction,  unless  there  is  an  affidavit  stating  the  assets  in  the  hands  of  the  person&l 
representative ;  but  I  will  never  grant  the  injunction  without  using  my  beat 
uideavours  to  know  the  state  of  the  assets.  In  many  cases  those  endeavours  might 
fail  to  obtain  the  information  sought ;  but  if  ever  a  esse  required  it,  it  is  one  in 
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which  all  these  solemn  engagements  have  passed  before  the  application  for  an 
injunction.  On  a  full  explanation  of  the  facts  there  might  have  been  a  difficulty 
in.  panting  that  application  ;  the  order,  however,  has  been  made,  and  must  be 
obeyed  :  but  on  an  a|)plication  against  persons  guilty  of  a  breach  of  it,  the  Court 
would  forget  its  duty,  if  it  did  not  give  to  them  the  benefit  of  the  fact  that  the  ordor 
ought  not  to  have  been  made. 

This  application  is  founded  not  only  on  the  decree  pronounced,  but  also  on  an 
alleged  breach  of  the  injunction ;  and  it  is  necessary  for  the  Court  to  consider 
r547]  both  the  creditor  restrained,  and  the  personal  representative  on  whose  behalf 
the  restraint  was  imposed  ;  and  in  these  views  this  motion  is  as  important  as  almost 
any  that  I  recollect  in  the  course  of  my  profesaional  or  judicial  life.  Although 
the  Court  has  said,  that  when  it  takes  the  administration  of  assets  into  its  hands, 
it  will  protect  the  personal  representative  from  pressure  at  law ;  yet  it  is  always 
careful  not  to  exclude  creditors  proceeding  at  law  from  the  benefit  of  that  due 
diligence  by  which  they  have  established  a  right  to  be  satisfied,  either  out  of  the 
assets  of  the  deceased,  or  tie  bonis  propriis  of  the  representative,  a  right  which, 
in  some  cases,  the  conduct  of  the  representative  will  confer  on  them>  and  in  others 
their  own  activity  ;  and  will  not  indulge  creditors  who  have  lain  by,  to  the  extent  of 
depriving  the  dih^^t  of  the  fruits  of  their  diligence.   My  memory  furnishes  me 
with  the  recollection  of  no  case  in  which  the  Court  has  interpcned  as  in  this  order  ; 
that  is,  considering  the  proceedings  at  law  effectual  for  some  purposes,  to  be  carried 
into  execution  at  a  future  time,  when  the  fruits  to  be  collected  from  them  have  been 
ascertained  by  the  result  of  certain  proceedings  in  equity. 

With  respect  to  the  cases  of  levying  execution  de  bonis  propriis,  the  Court  can 
labour  under  no  difficulty ;  because  if,  in  those  cases,  bona  propria  are  at  law  to 
be  applied  in  payment  of  debts,  so  bona  defuncti  are  to  be  applied  in  equity ;  and  there 
may  be  a  third  case ;  and  in  reference  to  levying  de  bonis  propriis,  I  doubt  whether 
there  was  any  representation  that  the  judgment  was  or  was  not  de  bonis  'propriis, 
80  as  to  introduce  the  distinction  to  which  I  advert.  The  judgment  in  this  case  is 
represented  as  a  judgment  against  the  assets  of  the  intestate,  but  such  that  the 
Defendant  at  law  must  be  comndered  as  having  confessed  assets ;  and  if  the  sheriff, 
therefore,  could  not  collect  ^oods  of  the  intestate  suffi-[548]-cient  to  pay  the  debt, 
it  would  be  of  course  for  him  to  levy  on  the  goods  of  the  representative ;  but  as 
bona  propria  are  not  to  be  resorted  to  until  there  is  a  deficiency  of  the  goods  of  the 
intestate,  and  as  those  are  to  be  administered  in  this  court,  the  question  arises 
what  is  to  be  done  where  a  creditor  has  acquired  a  right  to  proceed  against  bona 
propria  1  What  is  to  be  the  effect,  as  soon  as  it  is  established  conclusively  at  law, 
that  there  has  been  a  devastavit,  and  that  the  representative  is  subject  to  pay  the 
debt  out  of  his  own  property  1  There  is  thus  an  intermediate  case  ;  for  as  in  some 
cases  the  remedy  is  against  the  bona  propria  of  the  representative  originally,  and 
in  others  against  the  bona  defuncti  only,  there  may  also  be  a  judgment  originally 
de  bonis  testatoris,  et  si  non  de  bonis  propriis^  even  for  costs  alone ;  and  the  Court 
must  determine  what  is  to  be  done  on  such  a  iu(kment.  It  becomes  matter  of  very 
serious  consideration,  whether  it  shall  be  possible  tor  a  body  of  creditors,  or  a  personal 
representative,  after  having  permitted  a  creditor  at  law  to  proceed  until  he  has 
obtained  an  admission  of  assets,  which  in  this  court  could  never  be  retracted,  unless 
a  case  of  mistake  were  most  clearly  established,  then  upon  the  representative  here 
denying  assets,  to  delay  that  creditor,  having  a  right  to  take  immediate  execution 
against  the  goods  of  the  representative  ;  whether  it  is  competent  to  the  Court, 
in  such  a  state  of  circumstances  manifested  by  the  sheriff's  return,  to  enjoin  the  legal 
diligence  of  the  creditor,  until,  at  some  unknown  period,  it  shall  be  ascertained 
what  proportion  of  the  assets  is  to  be  paid  to  that  creditor ;  and  that  he  shall  then  be 
at  liberty,  not  by  any  order  of  this  Court,  to  call  on  the  sheriff  to  make  a  return  that 
there  were  no  bona  defuncti  prosier  what  was  paid  into  his  hands  under  the  decree 
of  the  Court  of  Chancery,  and  to  take  his  chance  of  recovering  the  rest. 

[549]There  is  another  difficulty,  arising  perhaps  from  a  mere  slip,  that  this  adminis- 
tratrix, if  entitled  to  protection  at  all,  must  be  entitled  to  protection  beyond  what 
is  given  to  her  by  this  order  ;  because,  if  the  Court  has  authority  to  compel  a  creditor 
having  a  legal  right  to  lay  his  hand  on  all  the  goods  of  the  deceased,  that  the  sheriff 
could  find,  to  take  so  much  only  of  those  assets  as  he  should  be  found  entitled  to 
on  taking  the  accounts  in  this  Court,  it  seems  extremely  difficult  for'the  Court 
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to  proceed  on  this  principle,  that  the  creditor  thus  proceeding  at  law  shall  be  re- 
strained from  taking  more  than  his  proportion  of  the  assets  at  present,  that  pro- 
portion to  be  ascertained  by  the  decree  on  farther  directions,  and  restrained  at 
the  instance  of  another  creiditor,  who  has  never,  perhaps,  made  any  demand  at 
law  or  otherwise,  until  he  filed  his  bill,  after  execution  had  been  taken  out :  but 
that  the  administratrix  shall  be  liable,  not  only  as  she  would  have  been  liable  if 
the  ezeeution  had  proceeded,  which  would  be  against  the  assets  of  the  tMtator 
in  the  first  instance,  and  for  the  deficiency  according  to  the  sherifE'a  return  against 
the  goods  of  the  representatives,  but  to  the  extent  to  which  the  goods  of  the  testator 
are  insufficient  to  satisfy  the  debt,  upon  a  proportionate  distribution  among  all  the 
creditors  on  the  account  in  this  Court.  The  consequence  would  be,  that  the  Oonrt 
would  give  to  a  whole  body  of  creditors  a  relief  to  which  either  conjunctiTely  or 
separately  they  could  have  no  claim. 

I  cannot,  therefore,  at  this  moment,  assent  to  the  notion,  that  this  order  can 
in  all  respects  remain  ;  and  I  will  not  undertake  to  say  that  this  case  is  very  easy 
of  solution,  putting  all  these  difficulties  out  of  view ;  but  where  the  case  at  taw 
affords  an  ulterior  resort,  the  bona  propria  of  the  representative,  if  this  Court  is 
so  to  arrange  its  proceedings,  as  to  take  care,  that  while  it  destroys  [550]  one  remedy 
it  does  not  affect  the  other,  it  seems  to  me,  that  a  course  must  be  adopted  some- 
what different  from  that  of  the  present  order.   {Lord  v.  Wormleightanj  Joe  148.) 

(I)  Parker  v.  Dee.    27th  October  1674,  26  Car.  2. 

2  Ga.  in  Cha.  200 ;  1  Bev.  Temp.  Finck,  123. — Effect  of  a  judgment  confessed 

by  an  executor  pending  a  suit. 

The  cause  between  Parker  and  Dee  came  now  to  be  reheard  the  fourth  time 
upon  this  case.  Parker  sued  Bee  at  law  upon  a  note  of  £700,  given  by  Everard 
the  goldsmith,  to  whom  Dee  was  administrator  ;  Dee  pleads  a  special  plene  adminis- 
travit,  and  that  he  hath  no  assets  prtBter,  <&c.,  qucB  non  sufficient  to  satisfy  certain 
recognizances.  Parker  exhibits  a  bill  to  discover  ;  Dee,  pending  the  bill,  acknow- 
ledges several  judgments  upon  bills  and  notes  to  the  value  of  £12,900«  after  he  had 
put  to  Parker  to  make  his  election,  and  so  fixed  him  in  Chancery. 

At  the  hearing  Dee  appeared  to  have  assets  to  the  amount  of  £1400,  and  also 
to  be  a  trustee  of  land  for  payment  of  debts.  The  Master  of  the  Rdls  allowed  all 
payments  before  the  bill,  and  all  judgments  after  the  bill  obtained  by  coercion  of 
law,  but  disallowed  all  obtained  by  confession,  since  the  bill,  for  debts  in  cequali 
gradu ;  and  so  directed  the  accounts.  The  Lord  JSridgman,  custos  sigUli,  was 
assisted  by  Judge  Raynsford  upon  the  appeal.  Judge  Raynsford  agreed  with 
the  Master  of  tlu!  Rolls.  Lord  Bridgman  allowed  all  judgments  confessed  before 
the  answer,  but  disallowed  all  judgments  confessed  since  the  decree  for  debts  in 
aquali  gradu ;  and  as  to  judgments  between  the  answer  and  decree  t-ook  time 
to  advise  :  so  it  hung. 

Shaftesbury,  C,  assisted  by  two  judges,  set  aside  all  the  judgments  confesBed 
after  plea  pleaded,  but  would  allow  t^e  Plaintiff  in  equit;^  no  more  than  his  pro- 
portion, vie.  out  of  the  personal  estate,  according  to  priority,  and  out  of  the  trust 
without  regard  of  priority. 

I  agreed  with  my  Lord  Chancellor  to  set  aside  all  judgments  confessed  for  debts 
in  mquali  gradu  since  the  plea  pleaded  ;  for  since  they  could  not  have  prevailed 
against  the  plea,  if  it  had  been  falsified  at  law,  it  was  good  reason  that  the  falsifica- 
tion of  that  plea  in  equity  should  equally  avail  the  Plaintiff ;  the  rather  because 
the  Defendant  forced  the  Plaintiff  to  elect,  and  so  tied  him  to  proceed  here  ;  but 
differed  in  this  point,  viz.  that  the  Plaintiff  should  not  be  tied  to  his  proportion, 
but  should  recover  the  ^ole,  for  so  he  should  have  done  at  law,  if  he  had  falsified 
the  plea  there,  and  the  falsifying  here  is  as  good ;  nor  is  this  any  prejudice  to  the 
rest  of  the  creditors  in  pari  grMu,  for  the  Bdtendsnt  must  pay  it  out  of  his  owa 
purse  if  the  personal  estate  be  not  sufficient,  just  as  he  ought  to  do  at  law ;  for  if 
the  judgments  confessed  after  the  plea  be  executed,  and  sweep  away  all  the  assets, 
yet  in  regard  by  the  falsifying  of  the  plea  it  appeared  he  had  assets  jour  de  brett 
puri^iase,  this  will  amount  to  a  devastavit,  and  draw  the  debt  upon  himself ;  not 
but  that  an  executor  who  hath  not  assets  to  pay  all  may  prefer  whom  he  please, 
but  that  must  be  understood  with  these  differences ;  first,  before  suit  he  may  volun- 
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tarily  pay  whom  he  please  ;  second,  after  suit  commenced  he  can  make  no  voluntary 
payments  of  any  debt  in  e<^ual  degree  (that  is  to  say),  if  the  suit  be  commenced 
Dy  originals ;  bufc  if  the  suit  be  by  latitat  or  quo  minus,  the  executor  may  make 
voluntary  payments  till  declaration  delivered,  {or  until  then  he  is  not  bound  to 
take  notice  of  the  cause  of  action.   Off.  d'exeeutors,  208,  209.  Third,  yet  after 
suit  commenced  by  A.  he  may  prefer  a  subsequent  suit  by  B.,  either  by  confession 
of  his  action,  or  by  dilatory  pleas,  essoins,  or  imparlances  to  A. :  but  he  must  not 
delay  or  hinder  A.  of  judgment  by  a  false  plea,  which  is  a  lie,  as  here,  and  then 
confess  judgment  to  others  ;  for  it  is  a  fraudulent  proceeding,  and  will  bring  the 
debt  upon  himself  at  law,  and  ought  so  to  do  in  equity  ;  for  after  all  this,  to  decree 
h.lm  only  liable  in  proportion  is  an  illusory  and  fruitless  decree  ;  it  treats  the  exec- 
utor at  last  as  if  he  had  never  misdemeanded  himself,  puts  him  in  a  better  condition, 
when  his  plea  is  falsified  in  equity,  than  he  could  have  been  if  it  had  been  falsified 
at  lavir,  and  so  at  last  protects  a  fraud  in  Chancery. 

And  the  Defendant,  hearing  my  opinion,  presently  agreed  in  open  court  to 
pay  the  Plaintiff  £800  within  a  week,  and  so  the  matter  ended.   In  the  debate 
of  thiB  question,  I  demanded  of  the  Plaintiff's  counsel  why  they  did  not  presently 
pray  judgment  at  law  upon  the  plea  of  fully  administered  with  a  cesset  eaxcutio 
donee  assets  acdderint ;  for  this  would  have  prevented  all  puisne  judgments,  and 
is  warranted  by  Mary  Shipley's  case  (8  Co.  134),  which,  for  this  very  reason,  was 
affirmed  to  be  good  law  in  parliament  in  Noel  v.  Nelson,  23  Car.  2  (1  Lev.  286  ; 
1  Sid.  448  ;  1  Vent.  94  ;  2  Keb.  606,  621,  631,  666,  671  ;  2  Saund.  226),  contrary 
to  Dorchester  v.  Webb,  10  Car.  1  {Cro.  Car.  372;  W.  Jones,  34:5;  Hutt.  128),^where 
it  is  held,  a  man  must  take  issue  upon  the  plea,  or  be  barred  by  an  implied  confession 
of  the  truth  of  the  plea,  &c.    Serjeant  Maynard  answered,  that  if  he  had  prayed 
judgment  he  could  have  had  no  advantage  but  of  such  assets  as  should  happen 
after  the  plea  ;  for  the  prayer  admits  the  plea  true,  and  that  there  were  no  assets 
at  the  time  of  the  plea ;  which  I  held  to  be  a  good  answer ;  but  the  counsel  on  the 
other  side  argued  that  assets  before  the  plea  are  assets  after  the  plea,  and  so  within 
the  words  cum  acciderint,  as  a  bond  paid  before  the  day  is  paid  at  the  day  ;  to  which 
I  replied,  true  it  is,  assets  are  always  assets  till  aliened,  but  it  lies  not  in  averment 
by  him  who  hath  admitted  the  contrary  upon  record  by  his  prayer.— Lord  Notting- 
ham's MSS. 

Nov.  26th,  1764.   This  cause  having  received  many  hearings  in  this  court  ; 
first,  by  the  Hon.  the  Master  of  the  Rolls,  then  by  the  late  Lord  Keeper  Bridgman, 
and  afterwards  by  the  Lord  Chancellor  the  Blarl  of  Shaftesbury,  and  there  being 
diversity  of  opinions  in  the  several  orders  pronounced  upon  these  hearings,  whereby 
the  matter  had  been  much  intricated  and  perplexed  ;  and  the  master  to  whom  the 
accounts  stood  referred,  having  made  a  report  ex  parte,  the  same  was  confirmed, 
and  a  decree  being  thereupon  drawn  up  upon  that  order  to  confirm  the  said  report, 
thereupon  the  Defendant,  who  had  not  been  fully  heard  touching  the  matters 
d  the  said  report,  and  merits  of  his  case,  nor  ever  had  any  notice  of  the  order  for 
confirnung  the  said  report,  before  such  decree  was  signed,  entered  a  caveat,  to  the 
end  he  might  be  heard  before  any  decree  should  pass,  yet  nevertheless  the  Plaintiff 
did,  after  such  caveat  entered,  procure  the  decree  to  he  signed,  and  afterwards, 
as  appeared  by  the  certificate  of  one  of  the  six  clerks  of  this  court,  enrolled  ;  where- 
upon his  Lordship,  being  made  acquainted  with  the  surprize,  was  satisfied  thereof, 
and  appointed  the  cause  to  be  reheard  ;  and  the  same  coming  to  be  reheard  accord- 
ingly, m  the  presence  of  counsel  on  both  sides,  the  substance  of  the  Plaintiff's  bill 
being  to  have  satisfaction  from  the  said  Defendant,  as  administrator  with  the  will 
anii»ed  of  Chturles  Everard  deceased,  of  the  sum  of  £700  lent  to  the  said  Charles 
Everard  by  the  Pkintiff  in  August  1665,  with  the  interest  thereon  from  that  time, 
and  to  have  a  discovery  of  the  estate  of  the  said  Charles  Everard  come  to  the  said 
Defendant's  hands  ;  the  said  Defendant,  by  answer  thereunto,  set  forth  the  whole 
estate  of  the  said  Charles  Everard,  and  denied  that  he  had  any  thing  of  Everard's 
effects  to  satisfy  the  Plaintiff,  but  that  he  had  paid  more  to  the  creditors  of  the  said 
Charles  Everard  than  he  had  received,  and  that  Charles  Everard's  estate  was  in- 
debted to  him  £59  and  upwards ;  and  further,  that  the  estate  of  the  said  Charles 
Sverard  was  not^near  suincient  to  pay  his  debts  by  many  thousand  pounds,  and  the 
Defendant's  counsel  insisted  that,  before  the  first  hearing  of  this  cause,  the  letters 
of  administration  granted  to  the  Pefendaixt  were  repealed,  and  new  letters  (4  odmio- 
Csvi.— 31* 
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istration  were  granted  to  one  Charles  Cornwallis,  Esq..  to  wlmm  tlie  Defendant 
had  accounted  in  the  prerogative  court,  and  had  delivered  all  the  books  of  account 
and  other  things  belonging  to  the  estate  of  the  said  Charles  Everard  deceased,  to 
the  said  Charles  Comwtdlis,  so  that  the  Defendant  ought  to  be  wIloII/  dischanead 
of  and  iT(jm  all  matters  relating  to  the  estate  of  the  said  Charles  Everwrd^  and  of 
and  from  all  attempts  concemins  the  same ;  his  Lordship  thereupon,  and  upoa 
full  debate  of  the  matter,  and  reading  the  proofs  taken  in  the  cause,  and  also  upon 
reading  the  several  orders  made  upon  the  former  hearings,  and  upon  due  considera- 
tion of  the  whole  matter,  the  Plaintiff's  counsel  not  opposing  the  same,  doth  think 
fit  and  so  order,  that  the  matter  of  the  Flaintiif's  bill  oe  and  do  henceforth,  stand 
clearly  and  absolutely  dismissed  out  of  this  court,  but  without  costs ;  and  as  touch- 
ing the  decree  drawn  up  in  this  cause  that  was  signed  and  enrolled,  inasmuch  as 
it  appeared  to  his  Lordship  that  the  same  was  done  by  surprise  as  aforesaid,  it  is 
ordered  that  the  said  decree  and  enrolment  be  set  aside  and  vacated,  and  that  a 
vacat.  be  thereof  made  upon  the  record. — Beg.  Lib.  B.  1674,  fol.  64.  {Note :  On 
vacating  decrees,  see,  among  other  cases.  Anon.  1  F«m.  131  ;  Price  v.  Scilyt  IHd. 
21 ;  Kemp  r.  Squire,  1  Ves.  Sen.  205  ;  Anon.  1  Ves.  Sen.  326.) 

Pigott  V.  Nower.   1th  December  1677,  29  Car.  2. 
Nels.  183. — Effect  of  judgments  confessed  by  ad  administrator  pendente  lite. 

The  Defendant  was  administratrix  to  her  husband  Daniel  Nower,  who  being 
bound  in  a  bond  of  £6000  for  securing  the  Defendant's  jointure,  and  another  bond 
of  £400,  which  is  since  satisfied,  and  being  also  indebted  to  the  Plaintiff  in  £500, 
the  Defendant  confessed  judgments  upon  the  two  first  bonds.  The  Plaintiff  exhibited 
a  bill  to  be  relieved ;  whereupon  it  was  decreed  at  the  Rolls,  that  debts  by  judg- 
ment ought  to  be  satisfied  before  the  Plaintiff ;  but  if  any  judgments  were  con- 
fess^ pendente  lite,  the  Master  ought  to  report  that  specially.  He  reports  that 
there  was  a  warrant  to  confess  judgment  for  debts,  which  were  ot  no  higher  a  nature 
than  book  debts ;  that  this  warrant  did  bear  date  29th  January  1671  ;  that  the 
Plaintiff's  subpoena  was  taken  out  25th  January  1671,  returnable  29th  January 
1671,  but  the  Plaintiff's  bill  was  not  filed  till  1st  February  1671  ;  and  he  reports 
further,  that  when  those  judgments  were  acknowledged,  there  was  an  agreement 
with  the  cognizees  that  they  should  take  but  12s.  in  the  pound,  and  that  the  residue 
should  go  towards  satisfaction  of  the  rest  of  the  creditors. 

I  conceived,  1st,  that  a  judgment  after  the  teste  of  the  subpcena,  and  before 
the  return  of  it,  or  before  the  bill  filed,  is  a  judgment  pendente  lite  ;  for  when  the 
subpoena  is  returned,  it  is  depending  from  the  teste  of  it,  as  all  other  originals  are, 
and  so  much  was  implied  in  the  resolution  of  Burgh  v.  Francis  [see  next  case].  It 
was  objected,  that  it  could  not  properly  be  said  lis  pendens  till  the  bill  filed,  b«atue 
till  then  the  true  cause  of  suit  is  not  knovrn,  the  subpoena  being  only  quibusdati 
certis  de  causis ;  but  I  regarded  not  this  objection,  because  every  subpoena  is  as 
certain  as  a  latitat,  and  yet  the  common  law  allows  a  latitat  to  bind  from  the  UsU, 
and  the  Chancery  will  favor  a  subpoena  more  than  a  latitat  {Note  :  The  objection 
may  receive  a  different  construction  since  the  statute  4  Ann.  c.  16,  s.  22.  And 
see  Anon.  1  Vem.  318) ;  nay,  perhaps  it  will  control  the  common  law  in  case  of 
a  latitat,  as  I  have  said  before  in  Parker  v.  Dee  (1  Swans.  531). 

2.  Yet  the  bringing  of  a  subpoena  does  not  hinder  an  executor  or  udministrator 
to  prefer  one  creditor  before  another,  by  confessing  judgment  or  pleading  dilatoir 

Sleas,  so  he  plead  no  false  pleas,  or  make  use  of  that  fraud  to  delay,  as  Parker  v. 
'«'«  case  was. 

3.  Had  the  Plaintiff  sued  at  law,  and  fully  administered  had  been  pleaded, 
and  then  he  had  come  into  equity,  the  judgment  acknowledged  for  book  debts 
pendente  lite  would  have  been  set  aside,  as  they  were  in  Parker  v.  Dee's  case. 

4.  If  a  man  foresee  that  plene  administravit  may  be  pleaded  at  law,  and  then 
come  first  into  equity,  as  he  may,  why  should  not  that  avail  him  as  much  as  if  he 
had  falsified  such  a  plea  1  for  a  man  is  not  bound  to  play  an  aftergame,  and  stav 
till  he  be  hurt  by  a  plea.  It  is  no  cause  of  demurrer  to  a  bill  for  discovery  of  aswts. 
that  fully  administered  is  not  yet  pleaded. 

5.  The  judgments  stood  upon  in  this  case  are  as  bad  as  a  false  plea ;  for  thej 
demand  the  whole  as  due,  whereas  by  agreement  no  more  is  to  be  pud  than  12«. 
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in  the  pound ;  for  tlie  other  creditors,  who  have  ao  judgments,  cannot  be  let  in 
for  8s.  in  the  pound  upon  these  judgments,  unless  the  judgments  were  acknow- 
ledged upon  a  special  trust  for  them ;  which  before  it  be  determined  against  them, 
they  ougnt  to  be. made  parties. — Lord  Nottingham's  MSS. 

Burgh  V.  Francis.    9th  December  1673,  25  Car.  2. 

[Followed,  Ross  v.  Army  <&  Navy  Hotel  Co.,  1886,  34  Ch.  D.  43.] 

Rep.  temp.  Finch,  28 ;  Nels.  183  ;  1  P.  W.  279  [1  Eq.  Ca.  Abr.  320].— Mortgagor 
compefied,  under  the  covenant  for  farther  assurance,  to  supply  a  defect  in  a  mort- 
gage, against  judgment  creditors. 

A  mortgage  in  fee  was  defective  for  want  of  livery  ;  the  heir  after  the  death  of 
the  father  offers  to  pay  the  money,  but  upon  view  of  the  defect  in  the  deed,  retracts, 
and  then  is  sued  by  his  father's  creditors  as  heir,  and  pleads  riens  prceter  the  mort- 
ged  lands ;  so  the  creditors  by  bond  have  judgments  which  relate  to  the  first 
y  of  Hilary  term  1670,  but  in  truth  were  after  the  teste  and  service  of  a  subpcena, 
.though  before  the  return  of  it.  I  decreed  the  heir  to  make  a  conveyance  to  the 
mortgagee  according  to  his  father's  covenant  for  further  assurance,  and  that  he 
should  hold,  till  redemption,  discharged  of  those  judgments  ;  wherein  I  did  not 
rely  upon  the  legal  notice  of  lis  pendens,  but  held  the  heir  in  this  case  to  be  a  trustee 
of  the  land  descended,  which  was  charged  with  the  equity  of  the  mortgage,  but 
could  not  be  incumbered  by  the  heir ;  for  a  purchaser  without  notice  of  the  trust 
may  be  free,  but  an  incumbrance  is  not  like  a  sale. — Lord  Nottingham's  MSS. 

{2)Morrice  v.  The  Bank  of  Enaland,  Ca.  temp.  Talb.  217  ;  2  Bro.  P,  C.  ed. 
TonU.  465  ;  10  Yes.  37.  For  a  fuller  report  of  Lord  Talbot's  judgment  vide  post, 
AppendixTS  Swans.  573].  Martin  v.  Martin,!  Ves.Sen.21l.  Douglas  v.  Clay,  Dick. 
393  ;  10  Ves.  40.  Brooks  v.  Reynolds,  1  Bro.  C.  C.  183  ;  Dick.  603.  Goate  v. 
Fryer,  3  Bro.  C.  C.23;  2  Cox,  201.  Hardcastle  v.  Chettle,  4  Bro.  C.  C.  163.  Kenyan 
T.  Worthington,  Dick.  668 ;  10  Ves.  40.  Pazton  v.  Douglas,  8  Ves.  520.  Gilpin 
V.  Lady  Southampton,  18  Ves.  469.    Famell  v.  Smith,  2  Ball  &  Beat.  337. 

(3)  Cleverley  v.  Cleverley,  cit.  8  Ves.  521.  Paxton  v.  Douglas,  8  Ves.  520.  Giljnn 
V.  Lady  Southampton,  18  Ves.  469. 


BOUGHTON  V.  PlERREPOINT.    May  16,  22,  1819. 

A  motion  to  suppress  the  depositions  of  witnesses  examined  on  behalf  of  the  Defendant, 
after  a  conversation  by  him  with  one  of  the  Plaintiff's  witnesses  on  the  subject 
of  his  testimony,  refused,  the  conversation  not  having  been  communicated  to 
his  solicitor  before  the  Defendant's  interrogatories  were  prepared  ;  but  without 
costs ;  communications  between  witnesses  and  parties  being  disapproved. 

A  motion  was  made,  on  behalf  of  the  Plaintiff,  for  the  Defendant  to  shew  cause 
why  the  deposition  of  William  Hopkinson,  and,  all  other  depositions  taken  since 
the  3d  of  May  1819  before  the  examiner  in  this  cause  should  not  be  suppressed, 
or  why  the  examiner  should  not  be  ordered  not  to  deliver  out  the  same,  or  any  copy 
thereof ;  and  also  why  the  Defendant  should  not  be  restrained  from  examining 
any  other  witnesses  in  this  cause. 

In  support  of  the  motion,  the  solicitor  of  the  plaintif!  made  an  affidavit,  stating 
(in  addition  to  some  alleged  neglect  of  the  defendant's  solicitor  to  procure  the 
attendance  of  his  commissioners  for  the  examination  of  witnesses),  that  John  Vllett 
was  a  material  witness  examined  on  the  part  of  the  Plaintiff ;  and  that  the  deponent 
had  been  informed  by  Ullett,  since  his  examination,  that  the  Defendant  came  to 
Ullett's  house,  shortly  after  the  execution  of  the  commission,  for  the  purpose  of 
conversing  with  him  upon  the  evidence  given  by  him,  and  of  learning  the  nature 
and  substance  thereof ;  that  Ullett  informed  the  deponent,  that,  not  knowing 
there  was  any  impropriety  in  his  so  doing,  he  acquainted  the  Defendant  with  the 
whole  tenor  and  substance  of  the  evidence  which  he  had  given  upon  the  execution 
of  the  commission,  and  that  the  Defendant  expressed  himself  [661]  ^  ^  much 
vexed  at  the  nature  thereof,  and  told  Ullett  that  it  was  very  different  from  whftt  the 
Defendant  had  always  considered  Ullett  would  give,  and'  that  he  would  obtain  a 
fresh  commission  for  the  examination  of  witnesses,  and  should  expect  Ullett  to 
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attend  it,  and  be  examined  again ;  and  that  the  Defendant  particularly  in<^uired 
of  UlUtt  the  names  of  the  other  witnesses  who  were  examined  on  the  execution  of 
.  the  commiseion ;  that  upon  receiving  this  information  from  UUett,  the  deponent 
asked  him  to  make  an  ^davit  thereof,  but  could  not  prevail  upon  him  so  to  do, 
although  he  declared  that  it  was  strictly  true,  and  that  he  would  swear  it,  if  com- 
pellable ;  but  he  intimated  to  the  deponent  that  he  was  a  tenant  of  the  Defenc^t, 
renting  a  farm  under  him,  and  that  although  he  would  speak  the  truth  if  legally 
called  upon,  yet  that  he  did  not  like  to  offend  tne  Defendant  by  maVing  any  volnntan 
affidavit. 

In  opposition  to  the  motion,  the  solicitor  of  the  Defendant  made  an  affidavit,  in 
which  (after  exculpating  himself  from  the  alleged  neglect)  he  stated,  that  UlUlt 
was  a  tenant  of  the  Defendant,  and  a  material  witness  in  his  behalf,  and  had  fre- 
quently, previously  to  the  day  on  which  he  was  examined,  declared  to  the  Defendant, 
and  also  to  the  deponent,  the  evidence  which  he  intended  to  offer  on  behalf  <A  the 
Defendant ;  and  on  the  morning  of  the  day  of  examination  UUett  called  on  the 
deponent,  and  informed  him  that  he  had  been  summoned  to  give  evidence  on  behatf 
of  the  PlaintijS,  at  which  the  deponent  expressed  his  surprise,  but  said  nothing  more : 
that  the  deponent  had  not  since  held  any  conversation  with  VlUti  respecting  the 
cause,  or  his  evidence  therein,  or  any  matter  relating  thereto,  and  had  not  in  aoy 
manner  interfered  with  any  of  the  witnesses  of  the  Plaintiff,  nor  in  any  mamier, 
directly  or  indirectly,  endeavoured  to  obtain  any  information  of  the  [552]  nature 
of  the  evidence  given  by  them,  nor  was  he  acquainted  with  the  evidence  given  by 
the  Plaintiff's  witnesses  on  the  execution  of  the  commission,  or  any  thing  relating 
thereto ;  that  he  had  had  no  communication  with  the  Defendant  respecting  the 
evidence  given  by  Ullett  under  the  commission,  on  the  part  of  the  Plaintiff,  nor  did 
the  Defendant  or  any  other  person  inform  or  communicate  to  the  deponent,  the 
nature  and  substance  of  the  evidence  of  Ullett,  or  of  any  other  witness  of  the 
Plaintiff. 

The  Solicitor-General  [Sir  Bobert  Gifiord]  and  Mr.  Pepys  for  the  motion.  It  is  an 
established  rule  of  courts  of  equity,  that  the  contents  of  depositions  shall  not  be 
disclosed  before  publication  ;  that  no  party  shall  be  allowed  to  examine  witnesoE. 
who  knows  what  the  witnesses  against  him  have  deposed.  The  Defendant  having 
obtained  from  a  principal  witness  for  the  Plaintid  the  substance  of  his  testimony, 
proposes  to  examine  witnesses  in  contradiction. 

They  cited  Geast  v.  Barber  (2  Bro.  C.  C.  1),  and  Ridley  v.  Obee  (3  Pri.  26). 

Mr.  Heald  and  Mr.  Boupell  against  the  motion.  No  order  of  court  restrains 
witnesses  from  disclosing  their  testimony,  nor  do  they  take  an  oath  of  secrecy; 
the  disclosure  is  usual,  and  often  necessary  for  the  proper  conduct  of  the  cause. 

The  Lord  Chancellor  [Eklon].  I  know  no  order  prohibiting  witnesses  from 
communicating  their  testunony ;  but  cases  may  arise  in  [663]  which  the  Couit 
would  interfere.  Even  if  there  were  an  order,  I  should  not  suppress  depositions 
on  an  affidavit  of  mere  information  ;  but  such  an  affidavit  requires  an  answer. 

An  affidavit  was  made  by  the  Defendant,  stating,  that  he  was  absent  from  England 
in  August  when  the  commission  was  executed ;  that  shortly  after  the  commencement 
of  the  suit,  and  before  he  put  in  his  answer,  he  had  a  conversation  with  UlUU,  a 
considerable  farmer  there,  but  who  occupied  a  few  acres  of  land  only  belonging  to 
the  Defendant,  regarding  the  situation  of  the  land  in  the  pleadings  mentioned, 
at  which  time  Ullett  informed  the  Defendant  that  a  subdivision  fence  which  roni 
through  a  part  thereof  had  not  been  made  until  seven  years  or  thereabout  after  the 
inclosure  ot  the  common  and  waste  ground  of  M.  and  B.  ;  that  Ullett  did  not  then 
inform  the  Defendant  that  such  fence  had  been  made  by  Ullett  at  the  expense  of  the 
then  owner  of  the  lands,  but  the  Defendant  understood  and  believed  that  the  ame 
had  been  made  by  Ullett  merely  as  a  tenant's  hedge,  and  for  the  convenience 
his  own  occupation ;  that  in  October  last,  the  Defendant  accidentally  met  UU^l 
upon  the  high  road,  when  Ullett  stopped  the  Defendant,  and  without  any  aUnsion 
being  made  by  the  Defendant  to  the  cause  or  the  matters  in  question  therein. 
Ullett  voluntarily  stated  to  the  Defendant  that  there  had  been  a  meeting  at 
Stamford  since  the  Defendant's  absence  from  England ;  that  the  Defenoant 
not  being  informed  of  the  issuing  of  the  commission  for  the  examination  d 
witnesses,  inquired  of  Ullett  the  nature  of  the  meeting,*and  what  persons  attended 
it ;  that  UUett  then  mentioned  the  names  of  some  persons  who  had  attended  the 
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meeting,  and  also  informed  the  Defendant  that  he  had  been  subpoenaed  as  [554]  a. 
witness  by  the  Plaintifi  to  give  evidence  touching  the  subdivision  fence  upon  a 
part  of  the  estate ;  whereupon  the  Defendant  said  to  Ullett,  of  course  you  have 
given  them  the  same  information  respecting  it  as  you  have  previously  given  to  me  ; 
that  Ullett  immediately  replied,  they  wanted  me  to  say  that  the  fence  was  a  substan- 
tial one,  but  I  told  them  I  could  not  say  any  such  thing,  but  that  it  had  been  made 
seven  years  after  the  inclosure,  and  that  I  would  not  have  taken  the  land  unless 
a  subdivision  fence  had  been  made ;  and  Ullett  also  informed  the  Defendant,  that 
he  stated  to  the  commissioners  that  he  was  in  consequence  permitted  to  make 
the  fence  by  the  then  owner,  and  to  deduct  the  expenses  of  making  it  out  of  h.is  rent ; 
that  he  considered  that  the  statement  made  by  ullett  to  the  commissioners  varied 
in  some  measure  from  the  account  which  he  had  formerly  given  to  the  Defendant, 
and  the  Defendant  mentioned  to  Ullett  the  difference  between  the  statements, 
and  remarked  to  Ullett  that  he  did  not  consider  the  variation  to  be  of  any  importance  in 
the  issue  of  the  suit,  yet  that  he  was  desirous  of  U  llett  mentioning  the  subject  thereof  to 
Mr.  T.,ihe  PlaintifiE's  solicitor,  or  to  Mr.  if.,  the  solicitor  of  the  Defendant,  and  particu- 
larly to  Mr.  T.,  in  order  that  no  imputation  might  fall  upon  the  Defendant  from 
the  apparent  difierence  between  the  statement,  regarding  the  hedge  in  the  Defend- 
ant's answer,  and  the  evidence  of  Ullett  ;  that  he  never  had  been  in  the  house  of 
Ullett  since  the  commencement  of  the  suit,  nor  had  at  any  time  since  the  execution  of 
the  commission,  except  as  before  stated,  spoken  to  or  conversed  with  Ullett  re- 
specting the  evidence  which  he  had  given  in  the  cause,  or  with  any  other  person  or 
persons  who  have  been  examined  as  witnesses  on  behalf  of  the  Plaintiff,  or  with 
any  other  persons  whomsoever,  touching  the  evidence  given  on  behalf  of  the 
Plaintiff ;  that  Ullett  had  not  at  any  time  informed  the  Defendant  [566] 
tenor  and  substance  of  the  evidence  which  he  had  given  under  the  commission 
other  than  as  before  mentioned  ;  and  the  Defendant  denied  that  he  ever  told  Ullett 
that  the  testimony  which  he  had  given  on  behalf  of  the  Plaintiff  was  different  from 
what  the  Defendant  had  always  considered  Ullett  would  give,  save  as  before 
mentioned  ;  that  he  never  said  to  Ullett  that  he  would  obtain  a  fresh  commission 
for  the  examination  of  witnesses,  and  should  expect  Ullett  to  attend  and  be  examined 
again  ;  he  denied  that  he  inquired  of  Ullett,  save  as  before  mentioned,  the  names 
of  the  other  witnesses  who  were  examined  on  the  execution  of  the  commission  ; 
and  said,  that  being  ignorant  of  the  issuing  of  any  commiBsion  for  the  examination 
of  witnesses,  the  Defendant  was  induced  to  make  the  mquiries  of  Ullett  from 
curiosity,  and  not  with  a  view  of  availing  himself  thereof,  for  any  purpose  in  the 
suit;  and  that  he  had  not  at  any  time  communicated  to  the  said  Mr.  ZT.  what 
passed  between  Ullett  and  the  Defendant,  nor  had  he  spoken  to  or  communicated 
with  any  other  person  respecting  what  so  passed,  untH  he  gave  instructions  for 
preparing  this  affidavit. 

The  Lord  Chancellor  [Eldon].  I  think  that  this  affidavit  is  satisfactory  :  The 
motion  is  founded  on  the  information  of  Ullett,  who  makes  no  affidavit.  The 
principal  question  in  the  cause  appears  to  relate  to  a  subdivision  fence.  The  De- 
fendant states  a  conversation  with  Ullett  which  was  natural,  Ullett  being  his  tenant, 
and  competent  to  give  him  information.  On  the  Defendant's  return  from  abroad, 
a  farther  communication  takes  place  between  him  and  Ullett,  the  particulars  of 
which  he  states,  and  he  expressly  denies  the  most  important  suggestions  in  the 
affidavit  on  which  the  motion  proceeds  :  and  concludes  [566]  ^^^b  a  positive  denial 
of  having  communicated  what  passed  to  his  solicitor,  or  to  any  other  person. 

It  would  be  too  much,  on  such  an  affidavit,  to  exclude  the  Defendant  from 
examining  witnesses  on  interrogatories  prepared  by  his  solicitor,  to  whom  no  com- 
munication of  the  conversation  with  the  witness  had  been  made ;  at  the  same  time 
it  would  be  better  for  parties  not  to  communicate  with  witnesses.  I  dismiss  the 
motion,  but  without  costs. 

Mr.  Heald  and  Mr.  Roupell  applied  for  the  costs  of  the  motion,  which  they 
represented  as  novel,  and  founded  m  misapprehension  of  the  practice. 

The  Lord  Chancellor.  I  refuse  costs,  because  I  think  it  important  to  prevent 
these  communications  between  witnesses  and  parties. 
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John  Sfiller  and  Wiluah  Spiller,  Plaintiffs ;  Henr¥  Sphxer,  Bobist  Bviis- 
OOMBE,  and  HE3fRY  Wakelt,  Defendemta.   June  30, 1819. 

[See  London  d  County  Banking  Co.  v.  Lewis,  1882,  21  Cli.  D.  491.] 

Injunction  to  restrain  the  vendor  of  copyhold  premises,  after  delivery  of  possesaion 
and  receipt  of  part  of  the  purchase  money,  from  surrendering  them  to  pemiu 
other  than  the  purchasers. 

In  November  1816,  the  Plaintifis  and  Henry  Spiller  signed  an  agreement  for  the 
sale  to  the  Plaintiffs  of  certain  copyhold  lands,  the  property  of  Henry  Spiller,  held 
under  the  honor  of  Taunton  Dean,  in  the  county  oi  Somerset,  at  the  price  of  £900. 
Possession  of  the  premises  was  delivered  to  the  Plaintiffs,  and  £300,  part  of  the 
purchase  money,  were  paid,  the  remainder  heing  payable  upon  a  surrender ;  and 
the  Plaintiffs,  accompanied  hy  the  vendor,  applied  to  the  deputy  steward  of  the  manor 
for  the  purpose  of  obtaining  a  surrender,  but  were  in-TSSTl-formed  by  him  that  the 
steward  was  dead,  and  that  he  could  not  take  the  surrender  until  he  had  rec^ved 
an  appointment  from  the  new  steward.  Henry  Spiller  afterwards  becominit 
involved  in  pecuniary  embarrassments,  executed  a  conveyance  and  assignment  of  aQ 
his  property,  real  and  personal,  to  the  other  Defendants  as  ti-ustees.  and  rehued 
to  surrender  the  copyhold  premises  to  the  Plaintiffs.  The  bill  prayed  specific  per- 
formance of  the  agreement,  and  an  injunction  to  restrain  H.  Spiller  ifrom  surrender- 
ing the  copyhold  premises  to  the  other  trustees. 

A  motion  was  now  made,  on  certificate  of  bill  filed,  and  affidavit,  for  an  injunctioa. 

Mr.  Buck  for  the  motion. 

The  Lord  Chancellor  [Eldon].  The  Plaintiffs  are,  under  the  circumstances, 
entitled  to  an  injunction ;  but  I  wish  it  to  he  understiwd  as  my  opinion,  that,  in 
^nerai,  on  a  bill  for  the  specific  performance  of  an  a^ement  to  sell,  the  Plaintiff 
IS  not  entitled  to  restrain  the  owner  from  dealing  with  his  property :  a  different 
doctrine  would  operate  to  control  the  rights  of  ownership,  although  the  agreemeDt 
was  such  as  could  not  be  performed.  (See  Ecfdiff  v.  Baldvin,  16  Ves.  267.  Curtis 
V.  The  Marquess  of  Bvckingham,  3  Ves.  <&  Bea.  168.) 

"  His  Lordship  doth  order  that  an  injunction  be  awarded  to  restrain  the  De- 
fendant Henry  Spiller  from  surrendering  the  copyhold  premises  to  the  Defendant 
Robert  Bunscombe  and  Henry  Wakely,  until  the  said  Defendants  shall  fully  answer 
the  Plaintiffs'  bill,  or  this  Court  make  other  order  to  the  contrary." — Beg.  Lib.  B. 
1816,  fol.  1243. 

[55E]  Morris  v.  Clarkson.    Rolls.    June  I,  July  14,  20, 1819. 

1  Joe.  ffc  Walk.  604,  n. — The  purchaser  of  a  copyhold  estate,  devised  subject  to 
payment  of  debts,  in  trust  for  sale,  and  sold,  during  the  infancy  of  the  heir,  under 
the  usual  decree  is  not  entitled  to  have  a  portion  of  the  purchase  money  retained 
in  court,  as  a  provision  for  defraying  the  expense  of  the  fine  which  would  become 
payable  on  the  death  of  the  heir  before  a  convej^nce. 

Samuel  Morris  by  his  will,  in  the  first  place,  directed  all  his  just  debts  and  funeral 
expenses  to  be  fully  paid  and  satisfied  by  nis  executor ;  and,  after  a  specific  bequest 
ofliis  household  furniture,  gave  and  devised  to  his  executor  James  Clarkson,  his 
heirs,  &c.,  all  the  testator's  copyhold,  leasehold,  and  other  estates,  and  all  the  residue 
of  his  effects,  upon  trust,  within  six  months  after  his  decease,  to  sell  the  same,  and 
to  divide  the  money  arising  from  the  sale  among  the  testator's  sons  and  daughters. 

The  testator  died  in  1807,  seised  of  a  copyhold  estate  of  inheritance  wtiich  he  had 
not  surrendered  to  the  use  of  his  will.  A  suit  having  been  instituted  against  the  heir 
of  the  testator,  and  his  executor,  for  executinja;  the  trusts  of  the  will,  and,  on  the  death 
d.  the  heir,  having  been  revived  against  his  infant  daughter  Amelia  Morrit,  the 
heiress  of  the  testator,  on  the  1 6th  of  May  1808,  the  following  decree  was  pronounced : 
"  His  Honor  doth  declare,  the  will  of  Samuel  Morris,  in  the  pleadings  named,  well 
proved,  and  that  the  same  ought  to  be  established,  and  the  trusts  thereof  performed 
and  carried  into  execution,  and  doth  order  and  decree  the  same  accordingly ;  and 
the  said  testator  not  having  surrendered  the  copyhold  estate  devised  by  his  will 
his  Honor  doth  declare  that  the  defect  of  such  surrender  ought  to  be  supplied,  asd 
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ifc  is  ordered  that  the  Defendant  Amelia  Morris,  the  infant,  be  admitted  to  the  said 
copyhold  estate ;  and  it  is  ordered  that  when  she  shall  attain  her  age  of  [&59]  twenty- 
one  years,  she  do  surrender  the  same  to  the  use  of  the  will  of  the  said  testator."  And, 
after  directing  the  usual  accounts  of  the  testator's  personal  esdate,  and  of  the  rents 
and  profits  of  his  leasehold  and  copyhold  estates,  Uie  decree  proceeds  thus :  "  And 
it  is  ordered  that  the  said  testator's  leasehold  and  copyhold  estates  be  sold,  with  the 
approbation  of  the  Master,  to  the  bwt  purchaser  or  purchasers  that  can  be  got  for 
the  same,  to  be  allowed  by  the  said  Master  -  and  it  ia  ordered  that  all  proper  parties 
do  join  in  such  sale  as  the  Master  shall  direct ;  and  in  order  thereto,  it  is  ordered  that 
all  deeds  in  the  custody  or  power  of  either  of  the  parties  be  produced  before  the  Master 
upon  oath  ;  and  it  is  ordered  that  the  Defendant  ATnelia  Morris  do  also  join  in  such 
sale  of  the  said  copyhold  estate,  when  she  shall  attain  the  age  of  twenty-one  years, 
unless  she,  on  being  served  with  a  subpoena  to  show  cause  against  this  decree,  shall, 
within  six  months  after  she  shall  have  attained  her  said  age,  show  unto  this  Oourt 
good  cause  to  the  contrary ;  and  in  the  mean  time  it  is  ordered  that  the  said  purchaser 
of  such  estates  do  hold  and  enjoy  the  said  copyhold  estate  as  against  the  said  Amelia 
Morris  aad  her  heirs ;  and  it  is  ordered  that  the  purchase  money  be  paid  into  court," 
&c.— Reg.  Lib.  B.  1817,  fol.  801. 

The  copyhold  estate  was  sold  according  to  the  decree,  the  purchase  money  paid 
into  court,  and  the  purchaser  admitted  into  possession  on  his  own  petition. 

The  legatees  now  petitioned  to  have  the  fund  in  court  paid  out  and  distributed. 
It  was  insisted  on  the  part  of  the  purchaser,  that  a  sufficient  sum  ought  to  be  left  in 
court  to  indemnify  him  from  payment  of  the  additional  tine,  which  would  become 
payable  if  Amelia  Morris,  the  infant,  should  die  under  age. 

[560]  Sir  A.  Piggott  and  Mr.  Eoupell  for  the  petitioners. 

Mr.  Barber  for  the  purchaser. 

Juli/  li.  The  Master  of  the  Bolls  observed,  that  it  was  a  very  general  and 
important  question,  whether  in  judicial  sales  before  the  Master,  the  purchaser  can 
retain  the  money  in  court  and  prev^t  the  distiibution  of  it,  because  the  heir  is  an 
infant  not  competent  to  convey  the  legal  estate  ;  and,  not  having  been  referred  to 
any  authorities  on  the  subject,  he  desired  that  the  case  might  be  again  argued 
before  him  by  one  counsel  on  each  side. 

July  20.  Mr.  Barber  for  the  purchaser,  cited  Noel  v.  Weston  {Coop.  138),  where 
one  oi  the  necessary  parties  to  the  conveyance  of  an  estate  being  absent  beyond  the 
jurisdiction,  the  Lord  Chancellor  would  not  compel  the  purchaser  to  accept  the 
equitable  title,  but  allowed  him  the  option  of  abandoning  the  contract.  Here  the 
estate  being  copyhcld,  if  the  infant  should  die,  the  purchaser  cannot  compel  her  heir 
to  be  admitted,  and  by  default  of  admission  a  forf^ture  will  be  incurred,  Clayton  v. 
Cookes  (2  Atk.  149).  At  least  admission  cannot  be  compelled  without  payment  of 
the  fine ;  an  expense  with  which  the  purchaser  certainly  ought  not  to  ne  charged. 
In  the  case  of  freehold  property,  the  heir  being  a  mere  trustee,  may  be  compelled 
to  convey  ;  there  is  no  third  party  interested,  as  the  lord  here,  nor  imy  expense  of  a 
fine. 

It  may  happen  that  several  deaths  of  successive  heirs  may  take  place  b^ore  the 

furchaser  can  be  admitted,  and  on  each  death  the  lord  will  be  entitled  to  a  [561]  fi^^^- 
he  purchaser  here,  however,  will  be  content  with  impounding  a  sum  sufficient 
for  one  fine.    He  cited  also  Grant  v.  Astie  {Doug.  722). 

Mr.  Roupell  for  the  petitioners.  The  objection,  if  valid,  would  prevent  the  dis- 
tribution of  any  part  of  the  purchase  money  ;  for  it  is  possible  that  the  whole  may 
be  exhausted  by  successive  tines.  The  purchaser  here  has  all  that  he  bargained 
for ;  and,  accor^ng  to  the  established  practice  on  judicial  sales  of  the  estates  of  infants, 
must  take  the  estate  under  the  decree  to  enjoy  during  the  infancy.  Chandler  v. 
Beard  (1  Dick.  392),  and  the  case  under  Lord  Walt^m's  will  (Sugden's  Law  of 
Vendors,  318.  The  remaining  arguments  in  support  of  the  petition  may  be  collected 
from  the  judgment). 

Mr.  Cooper,  for  the  heir,  cited  stat.  9  G.  1,  c.  29,  enabling  the  lords  of  manors 
to  obtain  payment  of  fines  during  the  infancy  of  the  heir,  by  the  efiect  of  which  in 
this  instance,  not  only  whb  the  legal  estate  outstanding,  but  the  equitable  estate 
might  be  charged  witli  an  incumbrance. 

The  Master  of  the  Rolls  [Sir  Wm.  GrantJ.  I  have  bestowed  considerable  time 
and  attention  in  the  examination  of  this  question,  but  have  n<^  been  successful 
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in  my  search  after  authorities  on  the  subject.  It  is  neceBsary,  ther^ore,  to  procMd 
upon  principle,  and  dedstons  in  analogous  cafies. 

The  facts  of  the  case  are,  that  the  estates  of  which  the  testator  died  seised  in 
1806,  having  by  his  vill  charged  them  with  the  payment  of  his  debts,  were,  by 
[562]  the  decree  pronounced  in  1808,  directed  to  be  sold.  He  left  his  eldest  son. 
Samuel  Morris,  his  heir  at  law,  an  adult,  and  if  the  suit  had  proceeded  to  maturity 
during  his  life,  no  difficulty  could  have  arisen.  After  his  death,  in  1807,  the  suit 
was  revired  against  Amelia  Morris,  his  only  child ;  and  by  the  decree  of  May  1808, 
the  ddect  of  surrender  of  the  copyhold  was  supplied,  and  a  sale  was  directed  in  the 
usual  terms.    (3  Svxms.  658.) 

It  appears  that  the  first  sale  was  made  in  April  1809.  The  biddings  were  afte^ 
wards  opened,  and  a  resale  took  place  in  July  1809.  The  advertisements  announced 
that  the  sale  was  under  the  decree  of  the  Court,  and  it  was  eSc  ted  at  the  public 
sale-room.  The  present  purchaser  was  afterwards,  at  his  own  instance,  substituted 
for  the  highest  bidder  at  the  sale.  It  is  evident  that  the  purchase  was  made  with 
perfect  knowledge  that  the  sale  was  a  judicial  sale,  under  a  decree  of  the  Court ;  and 
at  that  very  time  a  receiver  was  in  possession  of  the  premises.  The  purchaser  had 
full  notice  of  the  decree,  and  it  must  be  supposed  that  he  was  acquainted  with  all 
its  contents ;  he  had  ample  opportunity  of^  becoming  acquainted  with  thenL  He 
must  be  considered  to  have  known  that  the  estate  which  he  purchased  was  the 
copyhold  estate  of  an  infant,  who  was  to  convey  at  twuity-one ;  and  in  the  mean 
time  the  purchaser  was  to  hold  and  enjoy  under  the  direction  of  the  decree. 

On  the  20th  of  July  1813.  the  purchaser  obtained  the  Master's  report  of  his  being 
the  best  bidder,  and  afterwards  the  confirmation  of  that  report,  knowing  as  he 
must  have  done,  that  till  that  confirmation  he  was  not  absolutely  fixed  as  the  pur- 
chaser. He  then  applied  for  liberty  to  pay  in  the  purchase-money,  and  to  be  let  mto 
[663]  possession,  and  declared  himself  satisfied  with  the  title.  He  accordingly 
obtains  possession ;  and  all  this  is  done  with  full  notice  that  the  title  was  of  an 
imperiect  nature,  and  that  the  legal  estate  could  not  be  immediately  obtained. 

It  is  after  this  aeriea  of  proceedings,  that  in  the  next  stage,  when  the  fruit  of  the 
decree  is  sought  to  be  obtained  by  the  application  of  the  purchase-money  to  the 
purposes  to  which  it  was  destined,  the  objection  is  for  the  first  time  taken  by  the 

f urchaser,  that  he  may  eventually  incur  the  risk  of  the  expense  of  an  additional  fine, 
f  the  infant  should  die  under  i^e,  there  will  be  a  neceauty  for  the  next  bur  to  be 
admitted,  and  upon  that  admission  a  fine  must  be  paid.  There  may  thus  be  several 
successive  deaths  and  several  fines ;  and  the  danger,  therefore,  is  not  limited  to  the 
amount  of  one  fine  only,  but  of  indefinite  extent,  and  a  considerable  sum  may  be 
exhausted.  The  purchaser  will  never  be  free  from  hazard  till  some  adult  heir  has 
been  admitted  and  surrenders  it  to  him.  In  these  circumstances,  the  purchaser 
insists  that,  to  the  extent  of  one  fine  at  least,  the  purchase-money  ought  to  be  com- 
pounded. 

In  considering  this  question  I  shall  first  advert  to  the  case  of  freehold  property, 
and  then  inquire  whether  the  same  rule  extends  to  copyhold. 

On  the  sale  of  a  freehold  ^ate,  the  property  of  an  infant  heir,  the  purchaser  may 
be  subject  to  additbnal  ea^ense  and  inconvenience.  Some  time  may  dapse  before 
he  obtains  a  marketable  title.  The  infant  heir  at  law  may  die  during  minority,  and 
the  legal  estate  may  descend  to  a  feme  covert,  in  which  event  it  would  become  neces- 
sary to  incur  the  expense  of  a  fine,  or  to  a  [564]  person  beyond  the  jurisdiction, 
from  whom  a  couveyance  could  not  be  compelled ;  or  it  may  escheat  for  want  of  heir, 
and  difficulties  may  arise  in  obtaining  a  grant  from  the  crown.  Yet,  although,  as 
between  party  and  party,  it  would  be  unreasonable  to  subject  a  purchaser  to  this 
contingent  expense  and  inconvenience,  it  is  admitted  that  such  is  the  practice  in  the 
case  of  a  judicial  sale  of  freehold  estate  ;  and  the  practice  is  founded  on  the  necessity 
of  it  for  accomplishing  the  purpose  of  the  sale,  and  administering  the  estate  of  the 
deceased,  and  providing  for  the  pa}^ent  of  creditors.  It  is  a  known  exception  to  the 
general  rule  which  protects  a  purchaser  from  paying  the  purchase-money  until  he  has 
obtained  a  conveyance. 

A  judicial  sale  is  regulated  by  peculiar  principles.  It  takes  place  under  the 
guarantee  of  the  Court,  and  it  is  ujwn  the  direction  in  the  decree  to  hold  and  enjoy 
that  the  purchaser  relies.  To  the  inconveniences  which  have  been  mentioned,  the 
transaction  having  been  completed  by  the  confirmation  of  the  Master's  report,  tba 


Digitized  by  Google 


8SWAV8L66fc 


MORRIS  V.  CLARKSOK 


977 


purcliaBer  is  not  permitted  to  object ;  because  he  purchased  with  a  full  knowledge  of 
nis  situation,  and  pays  a  price  which  is  regulated  by  all  the  ciFCumstances  of  the 
sale. 

The  established  course  of  the  Court,  on  sales  of  freehold  property,  is  to  direct  the 
immediate  distribution  of  the  purchase-money  ;  not  a  single  instance  can  be  found 
in  which  any  portion  has  been  sequestered.  In  Blatch  v.  Wilder  (1  Atk.  420)  a 
similar  decree  was  made  as  in  the  present  case  ;  the  same  doctrine  is  found  in  Uvedale 
V.  UvedaXe  (3  Atk.  117). 

[666]  It  appears,  therefore,  to  be  the  constant  practice  of  the  Court  to  distribute 
the  purchase-money  instanUT  ;  and  of  this  practice  the  purchaser,  as  it  was  said  by 
Lord  Eldon  in  Noel  t.  Weston  (Coop.  138),  has  no  reason  to  complain,  because  he 
purchases  with  notice  of  the  infancy  of  the  heir,  and  ofEers  a  proportionate  price. 
The  rule  and  the  reason  are  equally  appUcable  to  sales  of  oopyhola  estates. 

If  it  had  been  stated  to  the  purchaser  before  the  sale,  that  the  money  was  to  be 
immediately  distributed,  although  the  infancy  of  the  heir  prevented  an  immediate 
conveyance  to  him,  could  he  then  have  urged  this  objection  1  Though  that  state- 
ment was  not  made  totidem  verbis,  yet  he  bought  with  full  notice  of  the  fact,  and  it 
cannot  he  expected  that  the  Court  should  now  for  the  first  time  relax  its  rule.  The 
very  object  of  the  decree,  the  payment  of  the  debts,  would  be  frustrated  by  detaining 
the  money.  Suppose  infancy  after  infancy  or  absence  from  the  kingdom ;  there 
would  be  no  limit  to  the  suspension  of  the  benefit  of  the  sale  for  payment  of  the  debts  ; 
and  this  in  favor  of  a  purchaser  who  bought  with  notice  of  the  fact  of  infancy,  and  of 
the  established  course  of  proceeding.  There  is  inconvenience  on  both  sides,  but  a 
change  in  the  practice  of  the  Court  would  introduce  greater  evils  than  it  would 
prevent. 

The  rule  being  thus  settled  in  judicial  sales  of  freehold  property,  the  question  is, 
whether  it  applies  to  sales  of  copyhold  f  The  risk  and  the  inconvenience  are  certainly 
greater  ;  the  necessity  of  admittance,  and  the  liability  to  a  fine  on  being  admitted, 
are  peculiar  to  that  species  of  property.  The  effect  of  the  rule  is  to  impose  on  the  pur- 
chaser the  obligation  of  papng  the  fine,  without  [586]  which  he  could  never  procure 
a  surrender  and  admittance.  Upon  that  payment  the  heir  may,  under  the  decree  of 
the  Court,  be  compelled  to  be  admitted,  and  to  surrender.  It  is,  therefore,  a  question 
of  expense.  In  the  case  of  copyhold  the  expense  may  be  greater ;  but  that  can 
never  afford  a  practical  distinction :  the  principle  applies  to  both.  The  purchaser 
bought  with  notice.  He  certainly  incurred  the  hazard  of  ^ying  an  additional  fine, 
if  the  infant  dies  before  admission  ;  but  on  the  other  hand,  if  he  himself  should  die  in 
the  mean  time,  the  fine  that  would  have  been  payable  if  he  had  been  admitted  will  be 
saved.  In  this  respect  there  is  risk  against  risk  ;  and  if  the  life  of  the  infant  is  better 
than  this,  the  advantage  is  on  his  side.  But  in  all  events  he  has  that  which  he 
bought. 

The  objection  is  properly  an  objection  to  title.  It  was  so  alleged  in  the  case  under 
Lord  Waltham's  will  {Sugd.  Law  of  Vendors,  318),  and  was  there  overruled.  Here 
the  purchaser  has  accepted  the  title,  and  what  right  can  he  have  after  that  to  claim 
indemnity  against  a  risk  of  which  he  had  notice  before  acceptance  t  If  dissatisfied 
with  the  title,  be  should  have  objected  to  it.  He  cannot  both  hold  possession  of  the 
estate  and  reserve  a  part  of  the  purchase-money  as  a  guarantee  against  further  con- 
tin^eocies.  In  the  ordinary  case  between  vendor  and  vendee,  the  purchaser  might, 
as  in  Noel  v.  Weston  {Coop.  138),  have  the  option  of  declining  the  purchase,  but  he 
cannot  claim,  while  he  takes  the  whole  of  the  estate,  to  impound  a  portion  of  theprice. 
A  purchaser  buying  with  notice  has  no  right  to  such  an  interposition  of  the  Q}urt. 
It  must  be  presumed  that,  in  the  price  given  for  the  estate,  allowance  was  made  for 
the  infancy  of  the  heir.  How  can  the  [667]  Court  now  ascertain  that  fact,  or  determine 
what  the  estate  would  have  produced  had  the  heir  been  adult  1 

On  general  principles,  I  think  that  no  distinction  can  be  made  between  purchases 
of  freehold  and  of  copyhold  estates,  but  that  both  must  rest  on  the  same  foundation. 
In  both,  the  purchasers  rely  on  the  decree  of  the  Court ;  they  must  be  supposed  to  be 
conusant  of  all  the  circumstances  on  which  the  decree  is  founded ;  and  they  cannot 
interfere  to  stay  the  distribution  of  the  purchase  money  among  the  creditors,  for 
whose  benefit  the  sale  was  ordered.  I  have  no  inclination  to  make  a  precedent  of 
impounding  part  of  the  purchase  money.   The  principle  which  could  justify  such  a 
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measure  would  require  the  whole  proceeding  to  be  Biupended  until  tht  porduar 

obtained  &  marketable  title. 

The  order  directed  distribution  of  the  fund  in  court  among  the  parties  entitled 
under  thetesUtor's  will.— Reg.  Lib.  B.  1818.  fol.  1536. 

The  Princess  of  Wales  v.  The  Earl  of  Uvibfooi-   June  29.  30.  JiUg  26.  1819. 

[See  S.  C.  with  note.  1  Swans.  114.  580.] 

After  an  order  that  the  Defendants  should  have  a  fortnight's  time  to  answer,  aftn* 
thePlaintifi  had  produced  an  instrument  stated  in  the  bill,  fifteen  months  having 
elapsed  without  production,  the  Plaintiff  was  ordered  to  produce  the  instrument 
on  or  before  a  day  named,  and  production  not  being  made,  the  bill  was  '^'■m'— H 
with  costs. 

The  promissory  note  described  in  the  order  of  the  17th  of  March  1818  (1  Stcant. 
114,  580)  not  having  been  produced,  the  Defendants  now  moved  that  the  bill  might 
be  cUsmissed  with  costs. 

[568]  The  SolicUor-General  [Sir  Bobert  Gifford],  Sir  Arthur  Piggoti,  and  Mr. 
Heald,  in  support  of  the  motion.  Since  the  last  turoceeding  in  this  cause,  the  time  has 
elapsed  whicb  would  entitle  ike  Defendants,  if  they  had  answered,  to  dismiss  the  IhU 
for  want  of  prosecution.  Under  the  order  of  March  1818,  it  was  incumbent  on  the 
Plaintiff  to  enable  the  Defendants  to  answer,  by  making  the  production  which  that 
order  requires,  and  which  is  the  necessary  preliminary  of  an  answer.  The  want  of  an 
answer  is,  therefore,  imputable  to  the  Plaintiff ;  and  this  case,  although  the  De- 
fendants have  not  answered,  is  within  the  principle  which  entitles  a  Defendant,  after 
answer,  to  disnkiss  a  suit  not  duly  prosecuted.  The  mischi^  which  that  principle 
remedies  exists  in  the  present  case ;  the  pendency  of  this  suit  prevents  the  adminis- 
tration of  the  assets  of  the  Duke  of  Srunnnok-  The  Defendants  have  filed  a  cross 
bill  to  which  they  haye  not  obtained,  nor  possess  any  means  of  compelling,  an  answer. 

Mr.  Martin  and  Mr.  ShadvxU  against  the  motion.  An  order  so  novel  as  that 
which  has  been  pronounced  in  this  case  cannot  be  enforced  by  the  summaiy  process 
which  the  Defendants  propose.  The  terms  of  the  order  were  not  mandatory  on  the 
Plaintiff,  and  imposed  no  peremptory  obligation  to  produce  the  instrument.  The 
Defendants  should  have  requirell  production  within  a  limited  time ;  not  the  dis- 
mission of  a  bill  which  they  have  not  answered.  The  Defendants  have  the  option 
of  answering,  and  may  then  compel  the  prosecution  of  the  suit  at  the  perU  oi  dis- 
mission, in  the  ordinary  course.  The  order  prayed  would  not  much  facilitate  the 
administration  of  the  assets ;  a  new  bill,  which  the  Plaintiff  may  file  immediately,  will 
produce  the  same  effect  as  the  present.  There  has  been  no  time  for  communication 
[66^  with  the  Plaintiff  since  the  service  of  notice  of  this  motion. 
I  The  Lord  Oumcellor  [Eldon].  This  motion  arises  on  a  bill  filed  by  her  BojaI 
Highness  tlw  Princess  of  WaZes,  statii^  heraelf  to  be  a  creditor  of  her  late  brother 
the  Duke  of  Brunswick,  against  the  Earlof  Liverpotd  and  Count  Munsier,  as  executors 
of  the  Duke,  and  prayin^e;  payment  out  of  his  assets  of  a  sum  of  money,  alleged  to  be 
secured  to  her  Royal  Highness,  by  two  different  instruments  described  in  the  lull. 
Shortly  after  the  institution  of  the  suit,  an  application  was  made  by  the  Defendants, 
in  support  of  which  Count  Munster  filed  an  affidavit,  questioning  the  reality  of  the 
debt  (which  might  be  questioned  without  any  imputation  on  the  Plaintiff),  and 
arguing  on  the  nature  and  contents  of  the  instruments,  to  the  conctu&ion  that  there 
was  no  real  debt ;  and  stating,  that  for  reasoos  there  assigned,  the  executors  could  not 
prepare  their  answer  till  the  instruments  had  been  produced.  It  was  then  alleged, 
that  the  instruments  were  not  in  this  country,  ana  the  application  was,  that  the 
Defendants  might  not  be  compelled  to  answer  the  bill,  until  a  certain  time  had  elapsed 
after  the  production  of  the  instruments  required. 

In  one  sense,  undoubtedly,  that  application  was  novel ;  and  as  no  duty  is  more 
imperative  on  an  English  Judge  than  this,  that  he  shall  look  on  all  persons  suing 
in  nis  court  merely  as  subjects  of  his  Majesty,  the  motion  could  receive  no  other 
consideration  than  must  have  been  given  to  a  similar  motion  in  any  other  case  of 
the  same  nature.  I  remembered  no  instance  of  such  a  motion ;  and  it  was  then 
stated  to  me,  and  the  statement  was  supported  by  my  own  recollection  of  the  practice, 
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that  it  is  not  usual,  on  motion,  to  require  a  plaintifi,  by  [570]  the  production  of 
documents,  to  aid  a  Defendant  in  the  preparation  of  his  ansMrer.  I  satisfied  myself 
cn  principle,  and  the  authority  of  text  writers,  that  where  a  Defendant  pledges 
himself  by  his  oath,  assigning  reasons  fairly  afiecting  the  judgment  of  the  Court, 
that  he  could  not  answer  the  bill,  as  it  is  his  duty  to  answer  it,  as  well  for  himself 
as  for  those  in  whose  behalf  he  is  entrusted  with  the  distribution  of  the  property, 
unless  the  Plaintiff  ^oduces  instruments  stated  in  the  bill,  he  is  entitled  to  compel 
from  the  PlaintiS  that  production  which  was  necessary  to  the  preparation  of  a  mil 
answer  ;  and  I  had  the  less  difficulty  in  the  present  case,  because  the  instrument 
of  which  production  was  required  was  one  of  the  securities  on  which  the  demand 
was  made,  and  the  Court  would  not  make  a  decree  for  payment  of  that  demand, 
until  all  the  securities  were  delivered  up,  and  would  not  allow  a  duplicate  to  remain 
in  the  bands  of  any  but  the  Defendants.    On  this  principle  the  order  was  made. 

It  has  been  mentioned,  and  I  refer  to  it  merely  for  the  sake  of  stating  that  I  pay 
no  particular  attention  to  it,  that  the  executors  have  filed  a  cross  bill  to  compel 
a  statement  of  the  nature  of  the  demand  and  the  securities,  and  that  no  answer 
has  been  put  in  ;  but  on  that  I  do  not  lay  much  stress  in  my  view  of  the  case. 

When  I  have  stated  that  I  thought  it  my  duty  to  produce  the  order,  in  the 
absence  of  precedent,  though  I  expuined  the  principle  on  which  I  proceeded,  it 
follows  that  I  cannot  state  the  practice  of  the  Court  relative  to  such  an  order.  A 
motion  arising  out  of  an  order  which  is  justified,  I  think,  by  principle,  but  not 
sanctioned  by  authority,  must  itself  be  decided  rather  by  principle  than  by 
precedent. 

[571]  The  rule  of  the  Court  unquestionably  is,  that  if  the  PlaintifE  takes  no 
step  during  three  terms  after  the  Defendant  has  placed  himself  in  a  situation  to 
require  the  Plaintiff  to  proceed,  the  bill  may  be  dismissed  for  want  of  prosecution. 
It  18  true  that  in  this  case  the  Defendants  are  not  in  the  ordinary  situation  in  which 
a  Defendant  applies  for  a  dismission  of  the  bill ;  but  the  distinction  between  the 
two  situations  is  not  substantial ;  they  are  entitled  to  require  the  Plaintiff  to  proceed ; 
and  the  question  then  is,  whether  the  PlaintifE  Js  not  bound  to  proceed  within  the 
time,  ana  under  the  circumstances,  in  the  same  manner  as  in  the  ordinary  course  1 

At  the  same  time,  it  must  be  recollected,  that  the  want  of  a  known  rule  of  practice 
may  have  occasioned  some  mistake.  I  shall  therefore  order  the  instrument  to  be 
produced  on  or  before  the  third  seal,  or  the  bill  to  be  dismissed  with  costs ;  but 
with  liberty  to  the  PlaintifE  to  make,  at  the  first  or  second  seal,  an  application 
founded  on  affidavit,  for  an  enlargement  of  the  time.  Considering  the  importance 
of  this  case  as  a  precedent,  I  shall  pronounce  the  order  in  that  form. 

June  30.  The  Lord  Chancellor.  I  retain  the  opinion  which  I  expressed  yester- 
day, and  which  I  think  confirmed  by  the  circumstance  that  the  cross  bill  has  not 
been  answered* 

The  order,  after  reciting  the  order  of  March  1818,  and  an  affidavit  that  the 
deponent  on  the  15th  of  Jwne  instant,  with  Mr.  B.  W.,  the  clerk  in  court  for  the 
Defendants,  applied  to  Mr.  B.,  the  clerk  in  court  for  the  PlaintifE,  and  inquired 
of  him  whether  the  promissory  note  or  instrument  in  writing  bearing  date  [672]  the 
*i4th  day  of  August  1814,  in  the  bill  and  in  the  said  order  mentioned,  was  in  the 
hands  of  Mr.  B.,  or  had  at  any  time  since  the  date  of  the  order  been  deposited  in 
his  hands ;  and  that  the  deponent  and  Mr.  W.  were  informed  by  Mr.  B.  that  the 
promissory  note  or  instrument  in  writing  was  not  in  his  hands,  and  that  it  never 
had  been  produced  or  left  with  him  since  the  date  of  the  order ;  proceeded  thus  : 
"  This  Court  doth  order  that  the  Plaintiff,  Her  Royal  Highness  Caroline  Augusta 
Princess  of  Wales,  do  produce  and  leave  with  her  clerk  in  court,  on  or  before  the 
third  seal  after  this  term,  the  promissory  note  dated,  &c. ;  and  in  default  thereof 
that  the  Plaintiff's  bill  be  dismissed  out  of  this  Court,  with  costs  to  be  taxed,  &c ;  but 

Plaintiff  is  to  be  at  liberty  in  the  meantime  to  make  an  appUcati(»i  to  this  Court, 
founded  upon  an  affidavit,  lor  farther  time  to  produce  the  same." — Beg.  Lib.  B. 
1818,  fol.  1290. 

July  26.  The  Solicitor  General  stated  that  no  affidavit  had  been  filed,  and 
applied  for  an  order  that  the  bill  might  be  dismissed. 

The  Lord  Chancellor  declared  that  the  Plaintiff  must  have  the  beueiit  of  the 
whole  seal ;  but  Mr.  Shadwell  intimating  that  no  affidavit  would  be  filed,  an  order 
was  pronounced,  dismissing  the  bill  with  costs.(l) 
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(1)  The  principle  of  the  order  for  production  by  the  Pbintifi  of  documents  con- 
stituting the  foundation  of  the  demand,  before  the  Defendant  can  be  compelled  to 
answer,  seems  to  have  been  recognised,  though  not,  under  the  circnmrtangcs^ 
applied,  in  Pickering  v.  Bi^,  18  Ves.  484,  and  MiekUthvmit  v.  Moore,  3  Mer.  292. 


[573]  Appendix. 

MoRRiCE  V.  The  Bank  of  England.   In  Chancery.   Mich.  173G. 

[See  Dolland  t.  Johnson,  1854,  2  Sm.  &  G.  303.] 

3  Swtms.  542.— The  priority  of  creditors  by  decree  over  subsequent  judgment 

creditors,  established. 

The  Lord  Chancellor  began  by  saying  that  it  would  be  more  agreeable  to  natural 
equity  and  justice  to  have  the  assets  distributed  pro  rata,  as  one  debt  is  as  much 
a  debt  in  conscience  as^another ;  and  that  he  could  have  been  glad  that  all  the 
creditors  would  have  had  temper  enough  to  consent  to  so  equitable  a  rule,  but 
that  not  bein£  consented  to  by  some  creditors  who  thought  they  had  the  adrantage, 
he  considerea  it  a  defect  in  the  law,  that  it  should  not  be  in  the  power  of  either  a 
court  of  equity  or  a  court  of  law  to  mforce  a  distribution  of  assets  pro  rata,  among 
the  creditora,  without  consent.  This  Court,  in  the  distribution  of  legal  assets, 
follows  the  rule  of  law  that  allows  a  preference  to  creditors  who  have  made  use  of 
legal  diligence  in  getting  in  their  debts.  Here,  courts  of  equity  and  courts  of  law 
have  concurrent  jurisdictions ;  a  legal  creditor  may  bring  a  bill  for  a  discovery 
of  assets  ;  and  the  more  ancient  way  might  be  to  bring  a  bill  for  a  discovery  alone, 
but  now  bills  are  brought  for  a  discovery  and  a  satisfaction  too :  only  in  a  court 
of  equity  there  is  this  advantage,  that  the  parties  may  hare  the  oath  of  executor 
with  respect  to  the  distribution  of  [574]  assets,  which  cannot  be  had  at  taw,  and  an 
account  may  be  more  conveniently  taken  in  this  Court ;  and  in  cases  of  debt  or 
account  against  an  executor,  this  Ckiurt  has  a  concurrent  jurisdiction  with  courts 
of  law ;  but  if  this  Court  should  not  follow  the  same  rules  in  the  administration 
of  legal  assets  as  courts  of  law,  there  would  be  the  utmost  confusion,  and  executon 
womd  not  know  how  to  act.    In  the  present  case,  these  assets  are  legal  not  equitable. 

The  1st  question  will  be,  whether  any  of  these  creditors  who  stood  upon  an 
equal  footing  at  the  death  of  Mr.  Morrice,  have  gained  a  preference  by  what  has 
happened  since  1 

2d.  What  will  be  the  consequence  1 

3d.  Whether  the  executrix  can  have  any,  and  what  relief  in  this  Court  % 
In  the  present  case  some  are  simple  contract  creditors,  others  are  creditors  by 
judgment,  and  others  by  decree,  and  the  general  question  which  has  been  so  much 
spoken  to  at  the  bar  is,  whether  a  decree  of  this  Court  is  equal  to  a  judgment  at 
law  1  And  in  the  consideration  of  this  point  several  gentlemen  have  gone  into  the 
antiquity  and  extent  of  jurisdiction  of  the  several  courts  of  equity  and  law ;  but 
questions  of  this  kind  are,  I  think,  greatly  to  be  avoided,  unless  they  are  required 
to  give  some  light  to  the  matter  in  dispute.  The  contentions  that  have  been  between 
the  several  courts  are  now,  happily,  laid  asleep,  and  I  have  no  desire  to  revive  them  : 
but  I  cannot  see  why  a  decree  of  this  Court  is  not  equal  to  a  judgment  at  law.  This 
Court  does  not  review  judgments,  nor  does  a  court  of  law  review  decrees  ;  yet  when 
a  judgment  at  law  is  obtained,  and  the  party  who  ob-[57&]-tains  it  would  make 
an  ill  use  of  it  against  conscience,  this  Court  will  then  interpose.  Judgments  are 
in  their  nature  equal  till  they  are  reversed,  in  what  court  soever  they  are  obtained ; 
a  judgment  in  a  court  of  record  by  ^rant,  is  equal  to  a  judgment  in  a  court  of  record 
by  prescription ;  and  a  judgment  m  a  court  of  piepoudre  is  equal  to  a  judgment 
in  any  of  the  superior  courts. 

This  is  an  evvlent  demonstration,  that,  in  consideration  of  law,  it  is  not  the  an- 
tiquity or  extent  of  jurisdiction  of  any  court  that  will  determine  the  raikk  wherein 
judgment  creditors  may  stand  ;  but  in  decrees  and  judgments  the  obligation  upoD 
the  party  to  perform  is  the  same.  A  judgment  of  law  is  executed  by  a  writ  of 
capias  ad  satisfaciendum ;  and  cannot  a  man  in  this  Court  be  tab»n  upon  an  attach- 
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ment,  for  not  performing  a  decree  )  A  judgment  at  law  may  be  executed  by  a 
fUri  facias  or  elegit,  given  by  statute.  So  may  a  decree  of  this  C!ourt  by  a  sequestra- 
tion ;  only  in  this  respect  tnis  Court  is  more  efiectual  in  its  execution  than  a  court 
of  law ;  for  if  the  party  remains  in  prison  for  non-performance  of  a  decree,  his 
goods  and  lands  ma^  be  sequestered  at  the  same  time  ;  but  at  law,  the  party  having 
once  made  his  election  to  take  the  body  in  execution,  could  not  have  recourse  to 
the  land. 

Some  decrees  in  this  Court  bind  lands,  as  in  Lord  Carteret  v.  Paschal  (3  P.  W. 
197  ;  2  Bro.  P.  C.  ed.  Toml.  10),  which  case,  as  far  as  is  material  to  the  present,  is 
as  follows.  The  lady,  by  articles  before  marriage,  was  entitled  to  an  annuity  of 
£500,  out  of  the  intended  husband's  estate,  but  the  husband  died  without  executing 
the  articles,  leaving  several  large  incumbrances  on  his  estate.  After  hie  death  the 
ladv  brought  her  bill  against  the  heir  to  compel  an  exeoution  [576]  of  these  articles, 
and  the  several  incumbrances  being  before  the  Court,  it  appears  that  the  estate 
was  so  entangled  that  she  could  not  have  a  settlement  made  in  pursuance  of  the 
marriage  agreement ;  therefore  it  was  decreed,  that  the  lady,  if  she  was  minded, 
might  redeem  the  incumbrances,  and  that  she  should  hold  the  land  till  she  should 
be  satisfied  what  she  should  advance  in  paying  oS.  the  securities,  and  all  arrears  of 
her  annuity,  and  that  she  should  be  let  into  possession  of  the  lands ;  and  it  was 
referred  to  the  Master  to  take  an  account  of  the  debts,  &c.  But  before  the  Master 
had  made  his  report  she  married  Dr.  Herbert,  who  assigned  the  profits  to  a  third 
person,  and  he  dying,  and  she  too  some  time  after,  then  the  dispute  lay  between 
the  administrator  of  the  wife  and  the  assignee  of  the  husband ;  and  the  decree 
was  to  hold  till  her  representative  was  satisfied  ;  which  was  similar  to  the  estate 
or  interest  of  a  tenant  hy  elegit. 

This  shews  that  decrees  of  this  Court  are  similar  to  executions  of  law.  Decrees 
and  judgments  are  equally  conclusive  upon  the  parties  till  reversed,  and  therefore 
I  cannot  see  why  they  should  not  stand  on  the  same  footing,  though  I  am  at  the  same 
time  apprised,  that  the  uniform  judgments  of  courts  of  law  have  been  otherwise. 
If  an  action  of  debt  be  brought  upon  a  bond,  a  decree  of  this  Court  is  not  pleadable  ; 
this  opinion  hath  obtained  for  law,  but  this  Court  hath  been  of  another  opinion 
with  regard  to  its  own  decrees.  In  the  case  of  Searle  v.  Lane  {2  Vern.  37),  this  Court, 
in  justice  to  its  own  decrees,  was  of  opinion  that  a  decree  was  equal  to  a  judgment  at 
law,  and  the  filing  a  bill  in  this  Court  equal  to  the  filing  of  an  original  at  law,  to  prevent 
the  ali6n-[577]'fttion  of  assets.  So,  in  Shafto  v.  Powell  (3  Lev.  355),  in  the  Exchequer, 
which  was  said  at  the  bar  to  be  an  impartial  Court,  as  being  both  a  court  of  law  and 
equity ;  Bishop  v.  Godfrey  {Prec.  in  Cha.  179),  Sims  v.  Murray,  and  Harding  v. 
£dge  (1  Vern.  143).  Ana  it  is  not  to  be  wondered  at  that  this  Court  hath  found 
means  to  enforce  its  own  decrees.  If  this  Court  hath  a  juiistUotion,  a  decree  must 
have  the  same  lien  on  the  assets  as  a  judgment ;  if  it  should  be  otherwise,  either 
the  parties  must  be  ruined,  or  a  subsequent  judgment  must  in  eSect  be  a  reversal 
of  a  former  decree.  The  case  of  Joseph  v.  Mott  {Prec.  in  Cha.  79)  is  in  point ;  that 
a  prior  decree  must  be  preferred  to  a  subsequent  judgment.  The  case  was,  a  man 
made  his  will,  and  died  indebted  to  several  persons  by  bond,  more  than  his  personal 
estate  would  pay.  A  bond  creditor  of  the  testator  brought  a  bill  against  the  executor 
to  have  a  discovery  and  account  of  the  personal  estate,  and  satisfaction  for  his  debt ; 
at  the  hearing  the  executor  made  default,  and  there  was  a  decree  against  him  for  an 
account  and  satisfaction  out  of  the  assets  nisi.  Before  the  decree  was  made  absolute, 
another  bond  creditor  of  the  testator  brought  an  action  of  debt  against  the  executor 
upon  a  bond,  who,  because  he  could  not  plead  this  decree  at  lav,  suffered  judgment 
to  go  against  him  by  default ;  and  the  account  being  carried  on  before  the  Master, 
the  question  before  him  was,  whether  he  should  allow  this  judgment  in  the  account ; 
and  he  being  in  doubt  reported  the  matter  specially  to  the  Court  for  their  direction. 
The  Master  of  the  Rolls  was  of  opinion  that  the  decree  must  be  preferred ;  and  it 
coming  on  to  be  reheard  before  the  Lord  Chancellor,  he  was  of  the  same  opinion. 

[678]  In  Abbis  V.  Winter  (1)  the  bill  was  brought  by  the  bottomry  creditors 
against  the  executor,  and  the  contention  was  between  creiditors  under  two  decrees ; 
it  [579]  held,  that  the  executor  was  to  be  charged  but  once,  and  the  creditors 
who  had  obtained  the  first  decree  were  to  be  paid  first,  and  that  the  executors  were 
not  [580]  to  be  liable  to  the  demand  of  the  creditors  further  than  the  assets  would 
extend.   This  confirms  me  in  the  notion  that  a  decree  binds  the  assets  from  the  time 
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of  [581]  pronouncing  it.  There  ia  a  case  mentioned  by  Mr.  Green,  of  Jones  t.  Brad- 
shaw  (2  Freem.  153  ;  3  Rep.  in  Cka,  2  ;  Nels.  74),  4th  May  1661,  where  an  executor 
had  paid  a  sum  of  money,  pursuant  to  a  decree  of  this  Court,  and  upon  a  plea  of  pUne 
administravit  they  would  not  permit  him  to  give  that  payment  in  evidence  at  law  ; 
but  the  Court  decreed  that  it  ehould  be  allowed  ;  decrees  and  judgments,  therefore, 
in  the  administration  of  legal  assets,  must  stand  on  an  equal  footing ;  that  which 
is  prior  in  time,  be  it  a  judgment  or  a  decree,  must  be  first  satisfied  out  of  the  assets. 

The  next  thing  to  be  considered  under  this  head  is,  what  is  said  by  the  judgment 
creditors,  that  though  in  fact  the  decrees  were  prior  in  time  to  the  judgments,  yet 
the  judgments  having  relation  to  the  first  day  of  the  preceding  term,  must  in  con- 
templation of  law  be  oon-{5B2l-sidered  to  be  signed  on  that  day,  and  then  they  will 
be  before  the  decree.  But  certainly  this  Court  must  attend  to  the  truth  of  the  fact ; 
into  which  even  the  courts  of  law  may  examine  ;  Frodger's  case  {Sid.  432),  Co.  Litt. 
150,  Anon.  {GUb.  Rep.  in  Eq.  142).  In  the  first  case  the  Court  interposed  to  prevent 
the  doctrine  of  relation  from  working  an  injury  ;  and  it  is  a  maxim  in  law,  in  fictione 
juris  semper  suhsistit  equitas.  Courts  of  law  admit  of  relations  to  substantiate  their 
own  judgments,  but  do  not  admit  of  them  when  they  become  injurious.  Why  may 
not  a  court  of  equity  do  the  same  with  regard  to  its  own  decrees  1  Shall  a  judgment 
ex  post  facto  by  relation  take  away  those  very  assets  which  before  were  bound  by  a 
decree  1  It  would  be  absurd  ;  and  no  fiction  of  law  ought  to  be  admitted  to  give 
priority  among  creditors.  But  it  is  said  that  these  decrees  were  obtained  per  fravaem, 
and  by  collusion  between  the  parties,  in  order  to  give  an  undue  preference  to  such 
creditors  as  the  Plaintiff  chose  to  favour.  Whatever  is  done  by  fraud  is  to  be  sure 
a  nullitv  ;  and  nobody  ought  to  be  injured  by  it.  It  must  be  owned  that  Mrs.  Mortice 
put  in  her  answer  before  she  was,  by  the  rules  of  the  Court,  obliged  to  do  it.  That 
her  answer  is  an  admission  of  the  bill ;  that  she  appeared  gratis  without  a  subpoena 
to  hear  judgment ;  and  I  could  wish  that  the  decrees  had  been  obtained  in  a  more 
adversary  manner.  But  suppose  these  are  decrees  by  confession,  what  will  be  the 
consequence  1  Will  the  consequence  be  that  fraud  has  been  made  use  of  in  obtaining 
them  ^  When  a  judgment  at  law  is  confessed,  is  the  confession  of  it  evidence  at  law 
of  a  fraud  1  Was  such  evidence  ever  allowed  1  If  not,  why  should  a  decree  by  consent 
be  thought  so  1   And  as  this  cannot  be  admitted  as  evidence  of  a  fraud, 

[583]  2dly,  The  consequence  of  all  this  is,  that  the  demands  of  all  creditors  under 
the  two  decrees  must  be  established,  and  that  those  who  have  performed  the  decrees 
may  oblige  Mrs.  Morrice  to  perform  them. 

As  to  the  third  question,  whether  the  executrix  can  have  any  and  vhat  relief, 
as  Mrs.  Morrice  is  bound  to  perform  the  decree,  so  also  she  is  liable  to  the  judgment, 
unless  this  Court  interpose.  It  has  been  said,  and  it  is  true,  that  bills  brought  by 
executors  that  there  should  be  a  rateable  distribution  among  creditors,  though 
anciently  allowed,  are  not  now  countenanced,  the  Court  having  no  right  to  take 
away  the  preference  that  one  creditor  gains  over  another  by  his  legal  diligence ; 
besides  such  bills  may  be  made  use  of  to  keep  people  out  of  their  money  :  but  in  this 
case  the  executrix  cannot  be  said  to  give  preference,  but  wants  to  have  it  determined 
who  hath  gained  a  preference  according  to  the  rules  of  law  and  equity.  Mrs.  Morrice 
comes  here  for  protection,  and  if  this  Court  does  not  protect  her,  she  will  be  liable 
to  make  a  double  satisfaction,  first  to  pay  the  assets  to  the  judgment  creditor  ;  and 
it  is  certainly  proper  for  the  executrix  to  come  to  be  protected  by  this  Court  when 
she  finds  herself  embarrassed  by  yielding  obedience  to  the  decrees  of  it.  But  then 
it  is  said,  on  the  other  hand,  that  she  hath  brought  herself  into  this  dilemma,  and 
therefore  ought  not  to  be  relieved  ;  yet,  with  regard  to  the  law,  it  must  be  owned 
that  what  she  hath  done  is  strictly  legal,  that  is,  that  an  executor  might  confess 
judgment  to  one,  pay  him,  and  plead  that  judgment  in  bar  of  another's  demand  : 
and  the  original  foundation  for  such  a  liberty  might  be  given,  to  prevent  an  executor 
being  liable  to  two  demands,  when  the  assets  were  sufficient  to  pay  only  one  of  them. 
By  parity  of  reason,  an  executor  may  confess  decrees.  This  Court  hath  never  con- 
trouled  [584]  parties  in  that  liberty,  nor  hindered  the  executor  from  retaining,  if  he 
insisted  upon  it.  As  this  hath  not  been  condemned  in  equity^  what  Mrs.  Morriee 
hath  done  is  neither  contrary  to  the  rules  of  law  nor  equity ;  and  though  it  had  been 
much  clearer  had  these  decrees  been  obtained  in  a  more  adversary  manner,  jet  as 
they  are  just  debts,  they  must  be  paid  according  to  their  priority. 

But  then  again  it  is  said  the  Court  will  not  take  away  the  benefit  of  the  la^  : 
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but  that  rule  takes  effect  where  the  demands  and  the  equities  are  of  an  equal  value '; 
and  in  this  case  the  debts  were  equal  before  the  decrees,  the  creditors  standing  then 
upon  an  equal  footiiu;;  but  as  soon  as  the  decrees  vere  made  the  assets  were  bound ; 
as  in  Taylor  t.  WheeUr  {Salk.  449  ;  2  F«m.  664),  where  a  surrender  of  a  copyholder 
in  fee  was  void  in  law  for  want  of  a  presentment,  yet  the  surrender  was  alien  and 
bound  the  land  in  equity,  though  a  aefective  conveyance.  The  equity  of  the  judg- 
ment creditors  is  to  be  paid  out  of  the  assets.  Mrs.  Mortice's  equity  is  to  pay  no  more 
than  so  far  as  the  assets  will  extend ;  and  as  it  is  impossible  for  her  to  pay  any  more, 
and  as  the  assets  were  first  bound  by  the  decrees,  ner  equity  must  prevail  against 
that  of  the  judgment  creditors. 

Therefore  an  account  must  be  taken  of  what  is  due  to  the  several  creditors,  both 
by  decrees  and  judgments,  and  also  an  account  of  what  is  due  to  the  other  creditors 
who  have  not  obtained  either  decrees  or  judgments.  An  accounts  must  also  be 
taken  of  the  personal  estate  of  S.  Morrice  come  to  the  hands  of  the  Plaintiff,  or  any 
other  person  for  her  use  ;  and  let  the  same,  together  with  what  shall  come  to  her 
hands  thereafter,  [5851  be  applied  in  the  first  place  to  pay  what  shall  be  found  due 
to  the  several  Plaintiffs  under  the  decree  of  25th  January  1731,  and  then  to  pay 
what  shall  be  found  due  to  the  several  Plaintiffs  under  the  second  decree  of  the  2d 
February  1731 ;  and  after  payment  ofwhat  shall  be  found  due  upon  the  said  decree,  let 
the  residue  of  the  assets  be  applied  to  the  payment  of  the  several  judgments  according 
to  their  priority ;  and  if  any  thing  should  remain,  to  be  paid  in  a  course  of  administror- 
tion.    Lord  Colchester's  MSS. 

( 1)  Abbis  and  Others,  Creditors  of  Winter  v.  Winter,  the  Executors.   \Uh  July  1733. 

Creditors  under  successive  decrees,  are  entitled  to  payment  according  to  their  priorities. 

Winter  was  a  supercargo  to  .Btunos  Ayrcs ;  the  Plaintiffs  creditors  by  bottomry 
bonds.  The  bill  prayed  discovenr  of  assets  and  payment.  The  Defendants,  by 
answer,  admitted  the  bonds  ;  set  forth  an  account  of  the  estate,  which  was  not  near 

sufficient  to  pay  the  debts,  and  submitted  to  account. 

The  decree  directed  an  account  of  assets,  and  of  debts  due  to  the  Plaintiffs,  and  that 
they  should  be  paid  in  a  course  of  administration. 

In  Moore  and  others,  creditors  of  Win,ter,  the  bill  prayed  an  account  and  reference 
to  Master ;  and  the  decree  was  made  30th  July  1731. 

8th  June  1732.  The  Master  made  his  report  in  both  causes,  and  certified  the 
debts  due  to  the  Plaintiffs  in  both  ;  and  the  assets,  the  same  to  be  paid  tothePlaintifTs 
and  their  administrators ;  but  that  the  monies  specified  to  be  remaining  in  the 
Defendant's  hands  are  the  same  estate  of  the  testator  which  the  Master  had  mentioned 
in  his  report  of  even  date  in  a  cause  of  Moore  t.  Vfinier. 

2d  May  1733.   The  executors  took  exceptions  to  both  reports. 

The  Lord  Chancellor  [King].  At  law,  after  an  action  is  brought,  executors  cannot 
pay  any  debts  of  an  equal  nature  ;  it  is  no  plea  that  be  hath  not  assets  prmter  sufHcient 
to  satiny  a  debt  of  equal  nature  ;  therefore,  by  suing  out  a  writ,  the  Plaintiff  obtains 
preference  to  all  other  creditors  of  an  equal  nature,  and  is  to  be  paid  before  them, 
according  to  a  legal  course  of  administration  ;  serving  a  subpoena  and  filing  a  bill 
are  equivalent  in  equity  to  writ  and  declaration ;  pnd  as  equity  follows  the  law,  it 
must  give  the  like  preference  to  the  Plaintiffs  as  an  action  doth  at  law  to  all  debts 
of  like  nature.  Therefore,  the  Plaintiffs  having  first  filed  their  bill,  as  the  decree 
is  to  be  paid  out  of  assets  in  the  course  of  administration,  are  entitled  to  be  paid  before 
other  creditors  of  an  equal  degree ;  for  that  is  the  legal  course  ;  and  therefore  the 
decree  hath  determined  what  is  now  disputed. 

After  a  judgment  by  confession,  an  executor  is  ever  excluded  to  say  he  hath  not 
assets  to  pay  that  judgment ;  neither  can  he  set  up  any  debts  of  what  nature  soever 
to  postpone  or  hinder  the  Plaintiff  from  a  satisfaction.  The  law  gives  no  opportunity 
of  setting  up  a  debt  of  a  superior  nature  to  that  of  an  inferior,  except  before  a  plea 
pleaded  ;  because  the  Plaintiff  may  reply  per  fraudem,  &c.,  but  could  never  other- 
wise controvert  the  debt ;  and  if  a  court  of  equity  should  give  time  for  an  executor 
after  a  decree  to  set  up  a  debt,  not  only  of  a  superior  nature,  but  equal,  which  in 
no  case  by  law  can  be  done,  it  would  open  a  large  gap  for  frauds. 

2d  May  1733.  Between  James  Aobis,  John  Chanwell,  Anthony  Lubier,  Mary 
Haider  aind  Elizabeth  Hanger,  executrixes  of  John  Hanger,  esq.,  Henry  Lapostre. 
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JoKn  iHalleT,  Tliomas  Lane,  Robert  Brooke,  Thomas  Haiter,  Tfumuu  dat^wuen, 
and  Jonathan  Hooper,  creditors  of  Nekemiah  Winter^  deceased,  upon  boUonuy 
bonds,  Plaintifts ;  Fhcebe  Winttr,\widoWt  and  /oAn  CoiA,  gentlemin,  executors  d 
the  said  N.  Winter,  Defendants. 

Between  Ambroae  Moore,  esq.,  Charles  Brime,  James  Goodduldr  John  Mem, 
and  James  Farnabif,  crediton  n  the  sakl  N.  Winter,  deceased,  on  bottomry  bono, 
Plaintifis,  and  the  said  PhcAe  Winter  and  Code,  executors  ot  the  said  N.  Winter. 
and  others,  Defendants. 

The  matter  of  the  several  exceptions  taken  by  the  Defendants,  Winter  and  Cook. 
to  two  several  reports  made  in  these  causes  by  Mr.  Allen,  one  of  the  masters  of  this 
Court,  dated  respectively  the  8th  of  June  last,  coming  this  present  day  to  be  argued 
before  the  Bight  Honourable  the  Lord  High  Chancellor  of  Great  Britain,  in  the 
presence  of  counsel  for  the  said  Defendants  and  Plaintiffs  in  both  causes,  and  the 
first  and  second  exceptions  to  both  the  said  reports  being  opened,  upon  debate  d  the 
matter,  and  hearing  an  order  of  the  1 1th  of  October  last  for  setting  down  the  exceptka 
taken  by  the  said  Defendants  in  both  causes  to  be  heard  at  the  same  time  ;  the  deem 
in  the  cause  AhHs  and  others  v.  W^Uer  and  others,  dated  the  16thday  of  Juiy  1731: 
the  decree  in  the  cause  Moore  and  o&iers  r.  Winter  and  others,  dated  the  30th  July 
1731  ;  the  Master's  report  made  in  the  cause  Abbis  v.  Winter,  dated  the  8th  of  Jtiite 
1733,  and  the  schedules  thereto  ;  the  objections  taken  by  the  Defendant  to  the  said 
Master's  report ;  the  bill  exhibited  by  the  Plainti^,  Abbis  and  others,  against  the 
Defendants ;  and  the  bill  exhibited  by  SkJohn  Eyles  and  others  against  the  Defendants, 
read  ;  and  what  was  alleged  on  both  sides  ;  His  Lordship  held  the  first  and  second 
exceptions  to  both  the  said  reports  to  be  insufficient,  and  doth  order  the  same  to  be 
overruled  :  and  the  two  third  exceptions  taken  by  the  said  Defendants  to  both  the 
said  reports  being  opened,  and  the  said  Defendants  third  exception  to  the  report  made 
in  the  cause  wherein  the  said  Moore  and  others  are  PlaintifEs,  being  for  that  the  said 
Master  hath  certified  that  the  money  reported  to  be  remaining  in  the  Defendants' 
hands,  and  to  be  liable  to  the  Plaiatms*  demands  in  that  cause,  is  the  same  money 
which  he  hath  mentioned  in  his  report  made  in  the  said  Abbis^s  cause,  and  to  be  liable 
to  the  Plaintiffs'  demands  in  ib&t  cause,  whereas  the  said  Master  should  have 
certified  that  the  said  money  ought  to  be  applied  in  satisfaction  of  what  was  reported 
due  to  the  PlaintifEs  in  each  of  the  said  causes,  the  said  money  not  being  near  sufficient 
to  discharge  what  is  found  due  to  the  Plaintiffs  in  the  said  other  cause  alone,  which 
is  prior  to  the  cause  wherein  the  said  Moore  and  others  are  Plaintiffs,  and  by  reason 
thereof  the  said  Defendants  are  in  danger  of  beii^  doubly  charged  with  the  same 
sum,  upon  debate  of  the  matter,  and  hearing  the  decree  made  in  the  cause  wherein 
the  said  Moore  and  others  are  Plaintiffs,  and  Winter  and  others  Defendants,  and 
the  report  made  in  the  cause  wherein  the  said  Moore  and  others  are  Plaintiffs,  read, 
and  what  was  alleged  on  both  sides.  His  Lordship  held  the  third  exception  takoi 
by  the  said  Defendants  to  the  report  made  in  the  said  Abbis's  cause,  to  be  insufficient, 
and  doth  order  that  the  same  be  overruled  ;  and  held  the  third  exception  taken  br 
the  Defendants  to  the  report  in  the  said  Moore's  cause,  to  be  sufficient,  and  doth  order 
that  the  same  do  stand  and  be  allowed ;  and  that  the  Plaintiffs,  Abbis  and  others,  have 
the  £5  deposited  by  the  Defendants  with  the  registrar,  on  filing  the  said  exceptions 
to  the  report  made  in  that  cause,  and  that  the  Defendants  do  take  back  the  £5  de- 
posited by  them  on  filing  the  exceptions  to  the  report  made  in  Moore's  cause- 
Reg.  Lib.  A.  1732.  fol.  294. 

Cook  v.  Fountain.(i) 

The  bill  prayed  that  the  Defendant  might  be  compelled  to  deliver  all  the  deeds, 
evidences,  and  writings  concerning  the  estate  of  Jt^n  Cook  deceased,  and  that  tlie 
Plaintiffs  might  be  relieved  against  several  actions  at  law  brought,  and  distressee 
taken  by  the  Defendant  upon  a  rent-charge,  and  two  leases  of  F.  and  M.  granted 
to  him  by  John  Cook  ;  and  that  the  rent-charge  and  leases,  and  all  other  leases  and 
estates  made  to  him  by  John  Cook  might  be  surrendered  and  delivered  up  to  be 
cancelled. 

Ist  July,  27  Car.  2,  1672.  In  the  case  between  Cook  and  Fountain,  which 
was  largely  heard  this  day,  the  Defendant  took  two  exceptions  against  the  evideoce 
of  Quavas  for  a  witness. 

[586]  1-  The  suit  was  to  avoid  a  ^en^charge  of  £1000  per  annum,  and  a  leass  of 
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Famam  royal,  granted  by  Cook  the  testator  on  pretence  of  a  trust  :  now  Gtiavas, 
who  would  prove  this  trust,  was  an  executor  to  Ctxdc,  and  so  endeavours  to  make 
this  liable  to  debts :  but  this  was  overruled because  the  lease  will  not  be  assets 
however,  for  the  legal  estate  being  in  a  stranger  upon  a  trust  to  attend  the  inheritance, 
the  Chancery  will  not  make  this  assets  in  equity  ;  but  if  such  a  term  had  vested  in 
the  executor,  and  so  been  assets  in  law,  the  Chancery  would  have  severed  the  attend- 
ancy ,  and  not  taken  away  assets  in  law  until  debts  paid,  &c. 

2.  The  lease  had  a  covenant  that  Mr.  Fountaim,  should  quietly  enjoy,  and  there 
were  six  shillings  and  two-pence  more  to  be  paid  to  the  king  than  Mr.  Cook  had 
reserved  to  himself  to  discharge  it  with,  so  there  was  a  likelihood  of  damage  to  be 
made  good  by  the  executor  :  but  the  executor  having  no  assets  beyond  £40UO 
which  he  has  paid  out,  this  was  overruled  ;  although  it  was  replied  that  an  executor 
without  assets  is  liable  to  be  sued,  though  not  to  pay ;  for  notwithstanding  this 
objection  he  was  heard  at  law. 

Then  it  was  further  urged  that  Guavas  sues  Fountain  in  the  Exchequer  for 
all  the  money  he  received  from  the  testator,  and  would  make  that  a  trust  too  ;  tu 
which  it  was  answered,  that  this  does  not  make  him  an  incompetent  witness,  though 
it  shows  him  to  be  an  earnest  one,  unless  he  had  recovered  there,  and  then  that 
money  would  be  assets ;  in  the  mean  time  six  shillings  and  two  pence  per  annum 
seem  no  such  great  matter  as  should  bias  the  witness.    Lord  Nottingham's  MSS. 

24th  May,  28  Car.  2,  1676.  In  the  great  case  between  Coo^  and  Fountain^ 
the  Court  did  this  day  deliver  their  opiniout 

[587]  The  Lord  Chief  Justice  North  began,  and  held  the  leases  to  be  a  trust ; 
for  if  they  were  intended  as  a  bounty  to  Mr.  FounUtin^  why  were  they  not  a  present 
bounty  in  the  enjoyment  7  It  is  plain  all  the  evidences  of  enjoyment  went  with 
Mx.  Cookt  and  ought  to  prevail  as  evidence  of  a  trust ;  for  the  kindnMS  between  Mr. 
Cook  that  died  and  Mr.  Fountain,  rather  fortifies  than  weakens  the  presumption 
of  a  trust ;  for  men  usually  trust  them  most  whom  they  love  best  :  uses  at  common 
law  were  nothing  else  but  secret  confidences  ;  but  then  it  is  observable  that  the  law 
did  not  put  the  proof  of  the  trust  upon  him  who  claimed  the  secret  confidence,  but 
it  put  the  proof  upon  him  who  claimed  the  estate,  to  show  for  what  consideration 
he  held  it,  else  a  use  did  arise  to  the  donor.    The  rent-charge,  he  said,  stood  upon 
other  measures,  for  there  a  bounty  was  intended,  and  Mr.  Fountain  is  not  to  be 
blamed  that  he  did  not  sue  for  it  in  Mr.  Cook's  Hfetime  ;  for  to  commence  a  suit 
against  his  benefactor  had  been  ungrateful ;  and  the  Plaintiff's  counsel  admits  it 
was  a  gift  at  first,  but  would  have  it  afterwards  a  trust  to  be  discharged  by  other 
provisions ;  wherein  he  distinguishMl  what  he  believed  from  what  he  would  advise ; 
he  seemed  to  believe  it  might  be  bo,  for  else  he  could  not  choose  but  wonder  why 
Mr.  Fountain  never  brought  the'rent  to  account,  why  Mr.  Cook  should  be  so  very 
preposterous  in  his  bounty,  as  thus  to  encumber  his  estate  and  his  person,  why 
Fountain  made  privy  to  all  the  diminutions  of  the  security,  why  the  letter  to  provide 
for  Andrew  Fountain,  &c..did  not  mention  the  rent-charge,  why  the  grand  settlement 
did  not  expressly  save  it ;  for  it  was  a  considerable  question  whether  he,  being  a 
party  to  the  conveyance,  and  taking  an  estate  to  uses,  had  not  extinguished  his 
rent-charge,  though  now  it  be  adjudged  that  he  has  not ;  why  the  money  raised 
by  sinking  the  value  of  the  land  charged,  should  be  given  to  Fountain^  [688]  if  it 
was  not  intended  that  the  rent-charge  itself  should  be  dissolved  into  money  ;  why 
did  Fountain  in  his  answer  in  the  Exchequer  say  Cook  meant  him  £20,000,  for  it  is 
natural  to  believe  this  a  satisfaction  ;  why  did  Fountain  send  a  complaining  answer 
when  Mr.  Cook  sent  for  the  deed  ;  but  this  cannot  well  be  examined,  unless  Guavas, 
who  was  Mr.  Cook's  executor,  was  party,  and  then  if  it  should  be  made  to  appear 
that  Mr.  Cook  intended  to  redeem  it  by  the  payment  of  £20,000,  though  Mr.  Fountain 
did  not  intend  it,  yet  surely  he  must  refund  the  money  to  the  heir,  and  cannot 
have  it  double  ;  why  did  not  Mr.  Fountain  commence  a  suit  in  Mr.  Cook's  lifetime, 
that  80  Cook's  answer  might  appear  1   ("  Note  :  This  question  North  himself 
answered  before." — Orig.)   But  if  an  account  could  be  taken,  and  there  were  proper 
parties  for  it,  lying  still  so  long  would  be  some  evidence  of  an  agreement  to  take  a 
connjcnsation  for  it. 

Lord  Chief  Justice  Raynsford  agreed  that  the  leases  were  a  trust,  and  not  a 
bounty ;  for  the  grant  of  the  rent-charge  was  presently  after  the  father's  death, 
and  two  years  before  the  leases,  when  no  cause  of  additional  bounty  appears  :  and 
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as  to  the  rent-charge,  he  also  agreed  that  it  might  grow  up  into  a  trust  afterwards,  if 
money  was  given  in  recompence ;  but  that  could  not  be  examined  now  for  want  of 
apt  partiee. 

I  said,  this  case  has  long  depended  in  court ;  it  had  great  agitation  when  I  wu 
at  the  bar,  and  it  has  waited  for  judgment  a  great  part  of  the  time  since  I  came  to 
the  bench.  The  deliberation  has  been  very  necesBary,  {or  there  were  once  some 
hopes  of  a  compromise,  and  when  they  ceased  I  appointed  a  rehearing  before  the 
two  Lord  Chief  Justices  now  present,  who  were  not  nere  [589]  at  the  nrst  debate ; 
and  now  it  appears  to  be  the  greatest  case  in  court.  It  is  great  in  value,  great  in 
expectation,  and  greatest  of  all,  in  the  consequence  of  it ;  it  is  a  case  of  great  variety 
in  the  proofs,  and  of  very  new  circumstances  ;  it  is  a  case  wherein  the  Court  may  be 
in  danger  of  taking  too  much  or  too  little  latitude  for  the  future,  according  to  the 
event  of  this  precedent.  In  short,  it  is  a  case  so  full  of  argument  on  botfi  sides, 
and  has  been  so  elaborately  pressed  at  the  bar,  that  a  man  who  shall  err  in  his  judg 
ment,  shall  do  it  at  least  very  excusably.  In  the  delivery  of  my  opinion,  I  shall 
endeavour  to  make  it  appear  to  you  that  all  which  has  been  said  on  each  side,  has 
been  sufficiently  considered  and  ruminated  upon,  as  far  as  my  meditations  were  able 
to  carry  it. 

The  matters  in  question  are  two,  the  leases,  and  the  rent-charge  ;  and  the  point 
controverted  is,  whether  all,  or  any,  or  none  of  these,  be  in  trust  for  the  plaintiff, 
who  is  cousin  and  heir  of  the*grantor  1  The  PlaintifF  contends  for  all ;  the  Defendant 
would  keep  all  :  the  truth  lies  between  them. 

1st.  To  avoid  repetition  of  matter  of  fact,  I  will  first  take  notice  of  such  general 

f roofs  as  go  to  both  leases  and  rent-charge,  and  tell  you  my  opinion  of  them  ;  2d,  thee 
will  observe  the  particular  proofs  and  circumstances,  wherein  the  leases  and  the 
rent-charge  are  not  distinguished ;  3d,  lastly,  I  will  state  the  several  and  clear 
differences  between  them. 

The  Defendant  has  taken  pains  to  prove  these  things  in  general :  1st,  that  Mr. 
Cook,  the  grantor,  had  great  kindness  for  the  defendant,  and  a  settled  and  constant 
intention  to  advance  him  ;  2d,  that  there  were  great  reasons  for  these  intentions, 
and  great  merit  in  the  Defendant  and  his  father  by  many  acts  of  friendship: 
[690]  3d,  so  great,  that  the  Defendant  tells  him  plainly  in  a  letter,  if  you  have  given 
Andrew  sixpence,  he  has  gained  you  eighteen  pence  for  it ;  and  it  is  not  hard  to 
guess  what  was  meant  by  that  expression ;  Ith,  he  proves  many  kind  letters  and 
sayings  of  Mr.  Cook  ;  once  to  the  Defendant's  father,  you  need  not  take  care  of  your 
son,  I  will  provide  for  him  ;  another  to  Guavas  Daubb,  your  care  in  the  settlement  is. 
that  if  any  trouble  Andrew,  his  estate  may  be  forfeited ;  and  at  another  time  he 
said,  as  Andrew  has  had  part  of  the  sour,  so  shall  he  have  some  part  of  the  sweet : 
together  with  a  multitude  of  fond  and  familiar  letters ;  6th,  the  continuance  of  this 
kindness,  in  a  great  measure,  till  within  few  days  of  his  death  ;  during  all  which 
time  he  continiud  Mr.  Cook's  executor  ;  and  upon  this  account  it  is,  that  the  Defend- 
ant excuses  his  not  contesting  with  Mr.  Cook,  but  suffering  him  to  do  several 
acts  which  carried  with  them  the  badge  of  ownership  ;  6th,  and  lastly,  he  haE 
endeavoured  to  insinuate  that  Mr.  Cook  had  no  extraordinary  concern  for  his  next 
heir,  but  had  always  an  extraordinary  care  to  conceal  his  bounty. 

These  things  make  a  mighty  show  on  the  Defendant's  side,  especially  when  the 
weight  and  eloquence  of  the  counsel  at  the  bar  come  to  declaim  upon  them  ;  but  J. 
for  my  part,  have  little  or  no  regard  of  any  such  kind  of  proof  in  this  case ;  and  the 
reasons  why  I  do  not  regard  it  are  these  :  Ist,  because  it  proves  too  much,  for  it 

goes  as  well  to  the  leases  as  to  the  rentHshiu'ge ;  now,  I  that  hold  a  manifest  difierence 
etween  the  two  oases,  stand  obliged  not  to  ground  my  opinion  upon  any  proof 
or  reasons  that  are  common  to  both  ;  2d,  because  Ftnmtain  is  Defenduit,  and  in 
possession  of  an  estate  given  him  by  deed  under  hand  and  seal,  and  he  that  is  so 
need  not  bring  proofs  to  Keep  his  estate,  it  is  the  Plaintiff  must  bring  proofs  to  takr 
it  from  him  ;  3d,  the  De-[591]-fendant's  case  is  never  to  be  favoured  in  Chancery, 
and  so  all  general  proofs  of  equitable  circumstances  are  vain  ;  if  he  were  PlaintiS 
and  needed  the  relief  of  this  Court,  he  ought  to  be  dismissed,  for  his  title  being  onlv 
donum  gratuitum  must  take  its  fortune  atlaw,  and  cannot  be  assisted  here;  and  when 
he  is  Defendant,  he  must  keep  nothing  which  the  Plaintiff  has  any  equity  to  demand 
against  him  ;  and  for  these  reasons,  I  throw  all  these  general  proofs  quite  out  uf 
the  case. 
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I  should  now  come  to  particulars,  and  consider  where  and  in  what  part  of  the 
case  a  general  or  a  quaUfied  trust  may  be  found,  and  where  the  case  stands  free 
and  clear  from  being  affected  with  any  kind  of  trust  at  all ;  but  before  I  do  this, 
I  hold  it  necessary  to  lay  down  some  rules  and  distinctions  touching  trusts,  which 

1  must  keep  to,  and  by  which  I  must  govern  myself  in  all  cases  whataoeTer. 

All  trusts  are  either,  first,  express  trusts,  which  are  raised  and  created  by  act 
of  the  parties,  or  implied  trusts,  which  are  raised  or  created  by  act  or  construction 
of  law ;  again,  express  trusts  are  declared  either  by  word  or  writing ;  and  these 
declarations  appear  either  by  direct  and  manifest  proof,  or  violent  and  necessary 
presumption.  These  last  are  commonly  called  presumptive  trusts ;  and  that  is, 
when  the  Court,  upon  consideration  of  all  circumstances  presumes  there  was  a 
declaration,  either  by  word  or  writing,  though  the  plain  and  direct  proof  thereof 
be  not  extant.  In  the  case  in  question  there  is  no  pretence  of  any  proof  that  there 
was  a  trust  declared  either  by  word  or  in  writing ;  so  the  trust,  if  there  be  any, 
must  either  be  implied  by  the  law,  or  presumed  by  the  Court.  There  is  one  good, 
general,  and  infaluble  rule  that  goes  to  both  these  kinds  of  trusts ;  it  is  such  a 
general  rule  as  never  deceives ;  a  general  [692]  rule  to  which  there  is  no  exception, 
and  that  is  this ;  the  law  never  implies,  the  Court  never  presumes  a  trust,  but  in 
case  of  absolute  necessity.  The  reason  of  this  rule  is  sacred  ;  for  if  the  Chancery 
do  once  take  liberty  to  construe  a  trust  by  implication  of  law,  or  to  presume  a 
trust,  unnecessarily,  a  way  is  opened  to  the  Lord  Chancellor  to  construe  or  presume 
any  man  in  England  out  of  his  estate ;  and  so  at  last  every  case  in  court  will  become 
casus  pro  amico. 

It  will. not  be  amiss  to  illustrate  this  rule  by  putting  some  three  or  four  cases 
upon  it.  A  devise  of  land  to  be  sold  implies  a  trust  in  the  heir  to  join  in  the  sale 
for  necessity,  to  avoid  scruplra,  and  to  raise  the  price  :  PUt  v.  Pelham.(2)  A  devise 
of  all  the  estate  real  and  personal  for  payment  of  debts,  implies  no  trust  for  the 
heir  for  the  surplus ;  for  there  is  no  necessity  of  such  an  implication :  Crompton 
T.  North.  (North  v.  Crompton,  1  Ca.  in  Cha.  196.)  A  devise  to  the  eldest  son,  upon 
condition  to  pay  money  to  the  daughter,  implies  a  trust  of  necessity,  for  else  the 
condition  would  be  void  :  Lord  Mohun's  case  (not  reported).  A  purchase  of  land 
in  the  name  of  the  eldest  son  implies  no  trust,  for  it  is  not  necessary  to  imply  a  trust 
where  an  advancement  may  be  intended  :  Windham's  case.    (Vide  Grey  v.  Grey, 

2  Sloans.  594.  Murless  v.  Franklin,  1  Stcans.  13.)  On  the  other  side,  in  my  Lady 
Petly's  case  (Oakover  v.  Petlus,  Sep.  temp.  Finch.  270),  the  Court  did  presume 
that  all  the  deeds  and  conveyances  she  had  were  in  trust  for  her  daughter,  Mrs. 
Okeover,  because  the  presumption  was  violent  and  necessary ;  else  why  did  she 
endeavour  to  get  a  deed  and  fine  from  her  infant  [693]  daughter ;  if  the  estate 
was  her  own  already,  why  did  she  confess  the  trust  to  the  tenants,  and  why  did 
her  husband  speak  of  it  to  strangers  % 

n.  Having  shown  you  what  proofs  I  do  not  regard,  and  what  rules  I  must 
ever  proceed  by,  I  come  now  to  the  several  parts  of  the  case,  and  will  examine  the 
proo»  upon  which  they  stand,  and  the  presumptions  which  may  arise  upon  those 
proofs. 

First,  then,  for  the  leases.  I  am  clear  of  opinion  that  Mr.  Fountain  has  no  estate 
in  the  leases  but  what  this  Court  ought  to  presume  to  be  in  trust  for  Mr.  Cook  ; 
for  it  is  impossible  to  be  otherwise,  when  a  man  considers  the  several  badges  of 
ownership,  and  how  Mr.  Cook  acted  all  along  as  lord  and  proprietor  of  this  estate, 
notwithstanding  the  Defendant's  conveyance.  1,  No  possession  ever  went  with 
this  lease ;  2,  Mr.  Cook  kept  the  courts,  his  steward  granted  the  copyholds  ;  3,  the 
Defendant  sold  woods  in  Mr.  Cook's  name,  and  in  his  name  took  security  for  the 
money ;  4,  the  rents  and  monies  for  wood  sales  were  always  received  by  Mr.  Cook  ; 
6,  Mr.  Cook  repairs  the  houses,  gives  directions  to  new  build,  sends  down  surveyors, 
and  is  encouraged  so  to  do  by  the  defendant ;  6,  the  tenant  desired  of  Mr.  Cook 
a  new  lease,  and  was  refused,  because  he  intended  to  build  there  ;  7,  yet  the  Defend- 
ant did  afterwards  promise  to  procure  him  a  lease  upon  security ;  why  so,  if  he 
alone  had  power  to  make  one  1  8,  when  Richardson  intruded  upon  part  of  the 
manor,  the  defendant  advised  Mr.  Cook  to  brin^  ejectments  in  his  own  name ; 
9,  Mr.  Co<dc  and  those  in  the  remainder  by  the  grand  settlement  had  power  to  commit 
Taste,  and  make  jointures  of  the  lands  demised;  10,  Mr.  Fountain  sealed  no 
counterpart,  and  yet  there  were  some  covenants  on  his  part  to  [594]  perform ; 
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11,  the  lease  of  Famam  was  no  part  of  Mr.  Fountain's  partioular  when  he  treated 
a  marriage;  12,  it  was  made  seven  years  before  Mr.  Cook's  death,  yet  the  Defendant 
never  entered  till  after,  viz.  after  August  1671  ;  13,  and  upon  the  lease  Milam, 
Mr.  Cook  reserved  a  less  rent  than  he  was  to  pay  to  the  king. 

I  do  not  mentaon  the  proposal  U  a  new  lease  at  Mr.  Baymond's  chamber,  which 
implies  he  had  not  before,  becatise  it  may  be  answered  ;  but  all  the  rest  of  the  cir- 
cumstances are  unanswerable,  and  if  it  were  left  to  a  common  jury,  they  ought 
to  presume  a  surrender  in  this  case,  and  doubtless  they  had  been  directed  so  to 
do  when  it  was  tried  before  my  Lord  Chief  Justice  Hale,  but  that  they  and  all  the 
Court  thought  that  the  Chancery  would  presume  a  trust ;  and  now  it  would  be 
very  strange  if  the  Defendant  should  escape  a  verdict  for  a  surrender  because  of 
the  presumptive  trust,  and  escape  a  decree  for  the  trust  here,  because  of  the  pre- 
sumptive surrender.  Therefore  I  make  no  difficulty  to  declare  the  Defendant's 
estate  in  the  lease  to  be  a  trust  attending  the  inheritance. 

I  come  now  to  the  rent-charge  of  £1000  per  annum,  and  herein  will  observe, 
1,  how  many  of  those  droumstances  which  are  found  in  the  lease,  are  likewise 
found  in  the  rent-charge ;  2,  how  many  more  circumstances  there  are  tending 
towards  a  presumptive  trust ;  3,  what  are  the  true  reasons  and  differences  by 
which  they  are  distinguished. 

I.  The  case  of  the  rent-charse  agrees  with  the  leases  in  these  particulars ; 
I.  there  was  never  any  possession  ofit ;  for  that  which  is  pretended  by  Mr.  Founlain 
to  be  had  by  the  payment  of  himself  when  he  received  the  rents,  will  not  do  for 
several  reasons ;  1,  because  it  was  [595]  &  possession  not  given  but  stolen,  and 
accompanied  by  surprise,  for  Mr.  Cook  never  knew  it  nor  took  notice  of  it ;  2,  it 
was  not  possible  for  him  to  take  notice  of  it,  for  the  rent-charge  was  neither  brought 
to  account  nor  demanded  as  an  allowance,  but  the  sums  received  were  extinguished 
by  the  bounty  of  a  general  release ;  3,  the  nature  of  the  release  shows  that  there 
could  be  nothing  in  it  like  a  claim  or  possession  of  the  rent^harge,  for  then  Mr. 
Fountain  should  have  given,  not  taken  a  release  ;  II.  the  rent-charge  was  no  part 
of  Mr.  Fountain's  particular  upon  his  treaty  with  his  first  wife  ;  III.  Mr.  Fountain 
never  sealed  a  counterpart,  yet  it  was  by  indenture ;  IV.  the  differences  between 
Cook  and  Fountain  happened  in  1669,  yet  the  Defendant  never  offered  to  enter 
till  two  years  after,  viz.  August  1671,  when  Cook  died ;  V.  Mr.  Cook  and  those 
in  the  remainder  had  a  power  by  the  grand  settlement  to  make  jointures  of  the 
land  charged,  vis.  Minster  level,  and  a  power  to  make  leases  at  what  rent  the^  pleased, 
and  to  this  settlement  Mr.  Fountain  was  party  and  privy  to  the  directiona  con- 
cerning it. 

XI.  I^ere  are  other  circumstances  in  the  case  of  the  rent-charge  which  are 
not  found  in  the  case  of  the  leases,  and  yet  have  a  farther  tendency  towards  a  pre- 
sumptive trust ;  vis.  1,  in  Juli/  1663  Fountain  accepts  an  authority  from  Mr. 
Cooft  to  contract  for  estates  in  Minster  level,  part  of  the  land  charged,  and  he  does 
so  by  reducing  £280  per  annum  to  £80,  by  takmg  a  fine  of  £1200,  which  was  secured 
by  a  re-demise  to  Mr.  Cook,  to  which  Fountain  was  a  witness,  and  Mr.  Cook  received 
the  money ;  2,  in  January  1664  Mr.  Fountain  took  a  lease  for  life  in  the  name 
of  William  Pawlett ;  3,  Mr.  Fountain  took  the  assignment  of  a  lease  for  forty 
years  of  Flitcham  to  himself,  which  was  also  a  part  of  the  land  charged,  and  works 
a  suspension  ;  so  by  the  [596]  first  act  the  value  of  Minster  level  abated  ;  by  the  last, 
in  Flitcham  the  rent-charge  was  suspended  ;  bo  there  remained  only  Apleton  of 
£80  per  annum  to  answer  £1000  per  annum;  4,  Wheeler's  re-demise  to  Cook  was 
assigned  to  Mr.  Fountain  for  the  residue  of  ninety-eight  years,  so  there  is  another 
suspension  in  Minster  level,  and  this  suspension  was  pleaded  by  the  Plaintiff  in 
bar  of  Mr.  Fountain's  avowry,  and  it  is  not  enough  to  say,  that  however  the  arrmn 
will  charge  the  reversion ;  for,  as  Mr.  Attorney  says  well,  where  the  suspension 
is  by  act  of  the  parties,  there  the  rent  ceases  pro  tempore,  and  does  not  run  on  in 
arrear ;  and  who  that  was  in  his  wits  would  put  on  his  money  so  long,  if  it  was 
not  a  trust  1  5.  Mr.  Cook,  when  he  thought  Mr.  Fountain  well  enough  settled, 
writes  to  have  the  deed  of  the  rent-charge  delivered  up,  and  Mr.  Fountain's  first 
answer  seemed  to  promise  it,  at  least  did  not  refuse  it ;  and  this  has  weight  in  it. 

III.  It  remains  now  to  be  considered,  what  are  the  circumstances  which  differ 
the  case  of  the  rent-charge  from  that  of  the  leases,  and  what  grounds  and  reasons 
the  Court  lias  to  make  a  different  decree.    It  cannot  be  denied  that  the  arguments 
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used  to  make  the  rent-charge  a  trust  or  a  security  are  very  considerable  ;  and  though 
advocates  may  think  themselves  obliged  to  give  some  kind  of  answer  to  every 
argument,  the  Judge  who  holds  the  scale  is  not  so ;  for  the  lightest  scale  has  always 
some  weight  in  it ;  but  the  duty  of  a  Judge  is  to  cast  the  balance  on  that  side  which 
ought  to  preponderate.  This  mil  best  be  done  by  observing  the  diferences  between 
the  case  of  the  leases  and  the  rent-charge,  which  are  these  :  T.  the  rent-charge 
was  expressly  given,  and  given  with  great  deliberation,  and  with  many  preparatory 
circumstances ;  the  leases  were  no  otherwise  given  than  every  estate  which  is 
conveyed  in  trust  is  [697]  given,  that  is,  by  sealing  and  delivery  of  the  deed.   II.  The 
circumstances  in  granting  the  rent-charge  were  these  three  :  1,  a  letter  sent  to 
Serjt.  Fontayn,  with  directions  to  draw  a  deed  with  a  blank  for  the  sum ;  2,  the 
filling  up  the  blank  with  his  own  hand,  when  the  deed  was  drawn  by  another, 
finding  it  agree  with  his  directions  as  to  parcels ;  3,  the  strict  and  unusual  clause 
in  the  deed,  viz.  not  only  a  distress,  but  a  re-entry  and  retainer  of  the  profits  without 
account  till  the  reat-onarge  be  satisfied ;  and  after  all,  a  covenant  on  Mr.  Cook's 
part  to  pay  the  rent-charge  constantly  :  nothii^  of  all  this  can  be  found  in  the  lease. 
III.  A^in,  the  testimony  which  arises  from  the  nature  of  the  thing.   Leases  are 
often  made  upon  trusts  to  indemnify  sureties,  and  for  other  like  purposes,  but  who 
ever  heard  of  a  rent-charge  created  de  novo,  and  then  granted  in  trust  1  Certainly 
nothing  can  be  more  unnatural  and  unusual.  Had  it  been  a  right  in  e^^e  granted  over, 
a  trust  might  have  been  averred,  but  to  grant  a  rent  de  novo  in  trust,  or  upon  security, 
is  foolish ;  for  the  trust  for  the  security  will  be  better  served  by  fixing  it  upon  the  land 
itself.  IV.  The  weight  of  these  reasons  is  such,  that  the  counsel  for  the  Plalntifi  have  all 
along  confessed  that  the  rent-charge  was  not  originally  a  trust,  as  the  leases  were ;  but 
they  have  endeavoured  to  urge  that  the  rent-charge  should  be  a  temporary  security, 
till  a  competent  provision  was  made  for  Mr.  Fountain^  and  after  that  it  beuune  a 
trust ;  and,  without  doubt,  if  there  be  any  reason  to  take  this  rent-charge  for  a 
security,  the  consequeoce  is  infallible,  that  it  must  be  a  trust,  after  satisfaction ; 
BO  that  the  PlaiutifTs  counsel  hod  great  reason  to  employ  all  their  skill  in  pressing 
the  Plaintiff's  case  in  this  manner.   T.  But  then  to  show  that  this  surmise  can  have 
no  place,  these  things  are  to  be  observed  ;  I,  the  case  is  not  so  laid  in  the  bill,  nor 
charged  in  the  pleadings,  nor  offered  at  in  the  proofs,  but  the  wit  of  [698]  counsel 
has  found  out  this  invention  at  the  bar,  only  to  solve  the  phenomena,  and  to  make 
the  case  consistent  with  itself,  and  so  confess  and  avoid  the  Defendant's  proofs  ; 

2,  no  intention  of  Mr.  Cook  to  re-purchase  the  rent  can  turn  an  estate  into  a  security, 
no,  nor  make  Fountain  accountable  for  the  money  given,  unless  Mr.  Fottntam 
was  privy  to  the  intent,  and  consenting  to  it,  and  yet  there  is  no  proof  of  any  such 
intention  in  Mr.  Cook,  much  less  of  Mr.  Fountain's  agreement  to  it ;  all  is  but  fancy 
and  conjecture ;  3,  the  Plaintiff's  counsel  did  not  go  this  way  at  the  first  hearing, 
but  insisted  generally  upon  a  presumptive  trust,  and  laboured  to  show  some  kind 
of  practice  in  obtaining  it,  which  they  could  not  make  out ;  indeed  at  the  second 
hearing  this  notion  was  taken  up,  and  the  state  of  the  case  varied  ;  4,  if  the  rent- 
charge  was  only  intended  as  a  security  until  a  competent  provision  made,  then  I  ask 
these  six  questions,  1,  What  was  the  sum  intended  to  be  secured?  was  it  £20,000, 
OS  adequate  to  the  rent-charge,  and  suitable  to  the  Defendant's  answer  in  the  Ex- 
chequer, if  you  have  not  yet  had,  I  will  make  it  up  ^20,000  ?  This  is  mere  conjecture, 
for  that  answer  did  not  relate  to  the  rent-charge,  but  to  Mr.  Cook's  releases  of  ac- 
counts.  2,  Why  did  not  Mr.  Cook  limit  his  own  bounty  in  the  deed  itself  1 

3,  Why  did  not  Mr.  direct  Serjeant  Fontayn  to  add  such  a  proviso  to  the  deed, 
for  it  is  usual  to  grant  rents  or  annuities  until  a  man  be  convenably  promoted  ? 

4,  Why  did  not  Mr.  Coofe  take  account  from  time  to  time  what  he  had  done  towards 
it  ?  why  did  he  give  Mr.  Fountain  releases  by  way  of  provision,  and  take  none  from 
him  to  show  how  far  the  matter  was  advanced  ?  5,  Why  a  rent-charge  by  way  of 
security  without  defeasance,  why  not  rather  an  estate  upon  part  of  the  land,  or  a 
mortgage  ?  6,  Lastly,  whether,  if  this  rent-charge  had  been  but  £100  a  year, 
any  man  would  think  fit  to  make  a  strain  and  turn  it  to  [699]  a  security,  then  how 
can  the  quantity  of  the  rent  alter  the  quality  of  it  ?  YI.  If  I  should  leap  over  all 
these  difficulties,  and  make  a  strain  for  the  Plaintiff  by  supposing  it  a  security  for 
£2000,  yet  there  can  be  no  decree  for  the  PlaintiiT,  without  decreeing  him  to  pay  the 
money ;  for  there  is  no  proof  in  this  case  of  one  penny  satisfied,  all  the  receipts 
proveo,  are  proved  to  be  disbursed  again,  and  all  that  is  released  is  questioiKa  in 
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the  exchequer  ;  so  there  is  no  uneontroverted  proTision  in  the  case.  VII.  Therefore, 
to  turn  a  fixed  estate  into  a  security,  in  hopes  that  it  may  end  in  a  trust  upon  account, 
is  more  than  I  dare  do  without  some  better  ground  for  it  than  conjecture  and  in- 
ferences, God  forbid  that  such  proofs  which  are  not  convincing,  should  tf^e  away 
any  man's  estate.  VIII.  All  this  while  you  see  I  lay  no  weight  upon  tJie  testimoi^ 
of  Mr.  Baymond,  though  I  hold  him  to  be  a  very  valuable  person,  nor  upon  the 
discourse  at  his  chambers,  where  no  trust  nor  security  was  mentioned ;  and  yet 
if  Guavcu,  who  was  no  friend  to  Fountain,  had  ever  he6rd  of  such  a  thing,  it  'a 
likely  it  would  have  come  out  then.  IX.  Again,  I  lay  no  weight  upon  it,  that  the 
Defendant  in  his  answer  has  sworn  there  was  neither  fraud,  trust,  nor  security  in 
the  matter,  and  that  the  Defendant  has  in  a  manner  waged  his  law  upon  this  point, 
■and  brought  six  witnesses  along  with  him,  who  swear  the  same  thing  ;  the  reason  is. 
because  the  discourse  at  Mr.  Sa.ymond's  chambers,  and  the  Defendant's  answer  and 
witnesses,  may  as  well  be  applied  to  the  leases  as  the  rent-charge,  between  which  1 
hold  a  manifest  difierence.  X.  On  the  other  side  I  am  not  much  moved  with  it,  that 
Mr.  Cook  required  his  deed  again  and  his  letter,  and  that  Mr.  Fountain  at  first 
sent  a  waiy  and  a  suspicious  answer ;  for  though  some  weight  be  laid  upon  it,  ^et 
as  Mr.  Cows  own  letter  cannot  make  himself  a  title,  so  neither  can  Mr.  Fountaxn^t 
oautelous  answer  turn  an  estate  into  a  trust  or  a  security ;  and,  [GOO]  beside,  if 
sending  for  writings  could  make  a  trust  suroicious,  the  not  insisting  further  on  it 
clears  the  suspicion  again  :  and  it  is  evident  there  did  not  remain  a  kindness  between 
them  ever  after  that  letter.  XI.  Nor  am  I  moved  with  the  several  suspensions, 
for  let  them  prevail  at  law  as  far  as  they  can.  yet  they  are  no  argument  in  equity 
to  prove  the  rent^charge  a  security  satisfied,  and  consequently  a  trust ;  for  the 
first  suspension  was  within  a  year  after  the  grant,  when  no  satisfaction  can  be 

fretended.  XII.  Though  this  rent-charge  be  neither  a  trust  nor  a  security,  yet 
do  not  see  that  Mr.  Fountain  is  like  to  be  much  the  better  for  it :  for  1,  he  pretends 
to  no  arrears  while  Mr.  Cook  lived,  and  that  is  fit  to  be  decreed ;  2,  the  arrears  since  are 
not  leviable  in  law,  if  there  be  a  suspension  in  the  case ;  3,  Mr.  Fountain  is  never  to 
liave  any  relief  in  equity,  if  he  need  it  as  Plaintiff  ;  4,  therefore,  if  the  land  be  sufCned 
to  Ik  fresh,  this  Court  will  never  oblige  Mr.  Cook  to  put  a  distress  upon  it,  as  some- 
times in  other  cases  it  has  been  done  ;  5,  it  will  always  be  in  the  power  of  Mr.  Cook 
to  defeat  this  rent-charge  for  a  time,  by  making  such  jointures  and  leases  as  shall  be 
according  to  the  powers  in  the  grand  settlement.  XlII.  If  after  all  this  a  man 
will  stilt  suppose  tnat  there  was  a  secret  trust,  security,  or  agreement  between  the 
parties  to  re-purchase  this  rent,  which  no  bill  charges,  no  proof  can  make  out,  and 
the  defendant  denies  upon  oath,  then  it  must  be  such  a  trust,  security,  or  agreement 
as  is  only  between  a  man  and  his  confessor.  With  such  a  conscience  as  is  only 
naturalis  et  interna^  this  Court  has  nothing  to  do ;  the  conscience  by  which  I 
am  to  proceed  is  merely  civilis  et  politicat  and  tied  to  certain  measures ;  and  it  is 
infinitely  better  for  the  public  that  a  trust,  security,  or  agreement,  which  is  wholly 
secret,  should  miscarry,  than  that  men  should  lose  their  estates  by  the  mere  fani^ 
and  imagination  of  a  chancellor.  The  rule  [601]  of  nullus  receaat  a  cancellaria 
sine  remedio,  was  never  meant  of  English  proceeding,  but  only  <A  original  writs, 
when  the  case  would  bear  one ;  and  so  the  Chancellor  in  5  Hen.  7,  understood  it  (3) ; 
for  otherwise  says  he,  no  man  need  to  be  confessed. 

Therefore,  upon  the  whole  matter,  I  am  ready  to  make  any  decree  for  the 
Plaintiff  which  will  consist  with  these  three  propositions :  1,  all  the  leases  are  in 
trust ;  2,  the  rentKtharge  is  not  so,  nor  yet  a  security  :  3,  yet  no  arrears  incurred 
in  the  life  of  Mr.  Cook  shall  be  levied  ;  and  the  Plaintiff  ought  to  have  his  costs, 
because  he  is  relieved  for  part  though  not  for  all. — Lord  Nottingham's  MSS. 

"  His  Lordship  declared,  as  to  the  two  leases  of  F,  and  M.,  that  there  appeared 
a  full  and  clear  evidence  of  a  trust  therein  for  the  said  John  Cook,  his  heirs,  and 
assigns,  and  doth  therefore  think  fit  and  so  order  and  decree,  that  the  Defendant 
do  forthwith  surrender  and  deliver  up  unto  the  Plaintiff  Bobert  Cook,  those  two 
leases  last  mentioned,  and  all  his  estate,  terms,  and  interest  therein,  and  in  and  to 
the  lands  respectively  thereby  demised;  and  it  is  further  ordered  and  decreed, 
that  the  said  R.  C,  and  all  other  persons  to  whom  the  freehold  and  inheritance  of 
the  same  lands  and  premises  shall  come  or  descend  by  virtue  of  the  said  settlement 
made  by  the  said  John  Cook,  shall  and  do  quietly  hold  and  enjoy  the  same  lands  and 
premises  against  the  Defendant,  and  all  other  persons  claiming  under  him  since 
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the  bill  exhibited ;  but  as  to  the  rent-charge,  his  Lordship  declares  that  the  same 
not  appearing  to  be  either  a  [602]  trust,  or  security  for  money,  or  fraudulently 
obtained,  he  could  not  relieve  the  Plaintiff,  and  doth  therefore  order  that  the  matter 
of  the  Bbid  Plaintiff's  bill,  as  to  the  said  rent-charge,  be  dismissed ;  but  as  to  the 
arrears  of  the  rent-charge  due  or  payable  before  Mr.  Cook^s  death,  the  same  are  not 
to  be  pud,  but  are  thereby  absolutely  discharged  ;  and  it  is  ordered,  that  a  perpetual 
injunction  be  awarded  against  the  Defendant  to  stay  all  proceedings  at  law  for 
the  same;  and  whereas,  in  obedience  to  an  order  of  the  9th  of  December  1672, 
the  Defendant  has  delivered  unto  the  Plaintiff  E.  C.'s  use,  the  said  settlement, 
made  by  the  said  J.  C,  and  also  produced  before  Mr.  divers  deeds,  evidences, 

and  writings  touching  the  estate  late  of  the  said  J,  C.  it  is  farther  ordered,  that  the 
Defendant  do  produce  on  oath  before  the  said  Master,  all  other  deeds,  evidences, 
and  writings  whatsoever  concerning  the  said  estate  or  any  part  thereof,  except 
only  the  deed  of  grant  of  the  said  rent-charge  ;  and  the  said  Master  is  to  look  into 
the  said  deeds,  evidences,  and  writings,  and  to  see  what  part  thereof  does  concern 
the  rent-charge  solely,  and  such  thereof  are  to  be  delivered  back  to  the  Defendant ; 
and  all  the  rest  of  the  said  deeds,  evidences,  and  writings,  the  said  Master  is  forthwith 
to  deliver  to  the  Plaintiff  B.  C,  or  his  agent,  for  his  use  ;  and  it  is  farther  ordered,  that 
it  be  referred  to  to  tax  the  Plaintiff's  costs  of  this  suit,  which  are  to  be  paid 

by  the  Defendant."   Reg.  Lib.  A.  1676,  fol.  606,  607. 

(1)  Vide  3  Swans.  296,  297.  The  following  references  comprise,  it  is  believed, 
the  principal  passages  in  the  printed  authorities  connected  with  this  case.  1  Vern. 
413  ;  1  Eq.  Ab.  227  ;  1  Vent.  347  ;  9  Mod.  187  ;  2  Vern.  645  ;  Lords'  Journals,  xiv. 
55,  79,  356,  407.  409,  425,  449,  462,  464 ;  Bac.  A6r.  tit.  Leate  R. 

(2)  2  Freem.  134;  1  Ca.  in  Cha.  176;  1  Bep.  in  Cha.  149;  T.  Jones,  25:  1 
Lev.  304 ;  Lords'  Journals,  xii.  392.    See  Benlham  v.  Wiltshire,  4  Madd.  44. 

(3)  The  passage  intended  seems  to  be  4  H.  7,  4  &  5,  pZ.  8,  where  may  be  found  a 
curious  dialogue  on  the  maxim  cited,  but  not  precisely  to  the  effect  represented 
in  the  text. 


[603]  Thobn  ff.  Newman.    \Uh  November,  25  Car.  2,  lG7o. 

3  Sioant.  608.— A  trust  term  is  not  merged  in  equity  by  the  marriage  of  the  trustee 
to  a  woman  entitled  to  the  freehold. 

In  this  case  a  point  was  moved  ;  Baker  lessee  for  years  in  trust  for  the  Plaintiff, 
married  a  wife  to  whom  an  estate  of  freehold  was  limited  of  the  same  land  ;  this  was 
said  to  be  a  merger  of  the  term,  because  a  freehold  in  auter  droit  cannot  stand  with  a 
term  in  his  own  right,  though  it  may  e  converao,  where  the  term  is  in  auter  droit ; 
according  to  the  difference,  1  Inst.  338. 

I  said  the  difference  was  not  clear  in  law,  nor  founded  upon  solid  reason,  for  both 
parts  of  the  difference  have  been  otherwise  resolved ;  but  whatever  the  law  be,  it  ought 
to  be  no  merger  in  equity. — Lord  Nottingham's  MSS. 

Blad's  Case.   Privy  Council.    2l8t  November,  25  Car.  2,  1673. 
[See  Phillips  v.  Eyre,  1870,  L.  R.  6  Q.  B.  29.] 

Peter  Blad^  a  Dane,  seized  an  estate  of  English  subjects  in  Iceland  as  confiscate 
for  fishing  there  in  derogation  of  letters  patent  granted  to  him  by  the  King  of  Den- 
mark, and  then  comes  into  England,  and  is  arrested  and  forced  to  put  in  bail.  He 
petitions  the  Council  to  have  all  proceedings  staid,  and  would  make  this  a  case  of 
state.  The  English  insisted  upon  it,  that  they  had  a  right  of  fishing  there,  which 
they  had  used  for  fifty  years  before  the  seizure  in  1668,  and  ever  since  ;  [604]  and 
that  this  patent  was  never  heard  of  till  now ;  the  English  having  always  traded 
thither,  and  keeping  constant  warehouses  there. 

X  stood  up  and  said,  tiiis  was  not  a  question  of  state,  but  of  private  injury  ; 
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that  the  king  could  not  now  demand  justice  of  the  King  of  Denmark,  because  he 
had  the  wrong-doer  in  his  own  power,  and  ergo  if  he  let  him  escape,  there  could  be  do 
reprisal ;  that  it  was  an  injury  to  the  subject  to  stay  hia  proceraings  at  law,  and  do 
injury  to  the  Dane  to  let  the  suit  go  on,  for  whatever  was  law  in  Denmark^  would 
be  law  in  England  in  this  case,  and  would  be  allowed  as  a  very  good  juatificatioD 
in  the  action  :  but  if  the  wrong  were  done  without  colour  of  auuioritv,  it  was  fit 
to  be  questioned :  and  if  the  Dane  wanted  his  authentic  proofs,  I  offered  nim,  upon  a 
bill  eziiibited  before  me,  to  grant  him  an  injunction  till  the  commission  returned. 
He  chose  rather  to  pay  the  money,  so  was  dismissed  ;  but  afterward  brought  hii 
bill,  and  had  an  injunction  donee. — Lord  Nottingham's  MSS.   (See  the  next  case.) 


Blad  v.  Bamfield.    In  Chancery.    2lBt  November,  26  Car.  2,  1674. 

Perpetual  injunction  to  restrain  proceedings  against  a  Dane,  for  the  seisure  of  pro- 
perty of  English  subjects  in  Iceland^  the  seizure  being  sanctionsd  by  the  Danish 
authorities. 

The  case  of  Peter  Blad,  a  subject  of  Denmark,  against  Bamfield  and  Others, 
came  now  to  be  heard  (of  which  see  the  beginning  betore  at  the  council  board  (see 
the  preceding  case  [and  note])),  and  the  scope  of  the  suit  was  to  stay  several  actions 
commenced  at  law  in  trespass  and  trover,  for  seising  certain  [606]  goods  of  the 
Defendants  for  trading  in  Iceland,  contrary  to  certain  privileges  claimed  there  by 
the  Plaintiff  and  others.  The  Defendants  insisted  that  this  was  no  cause  of  state, 
and  was  ergo  dismissed  from  the  council  table ;  that  the  injuries  they  had  suffered 
were  great,  and  such  as  were  done  with  some  kind  of  affront  to  and  contempt  of  the 
English  nation  ;  that  they  had  a  most  undoubted  right  of  trade  in  Iceland,  and  by 
the  articles  of  peace  with  Denmark,  were  to  use  their  commerce  with  the  subjects 
of  Denmark  without  molestation  ;  that  if  the  King  of  Denmark  had  granted  any 
patents  of  privilege  contrary  to  the  freedom  of  trade,  they  were  illegal,  and  a  breach 
of  tiie  treaty  in  question  ;  and  if  the  patents  were  of  ancienter  date,  th^  had  been 
dispensed  with  by  the  contrary  practice,  which  had  suffered  English  to  trade  there, 
and  so  invited  the  Defendants  ;  that,  however,  the  Plaintiff  had  already  had  all  the 
benefit  of  this  Court  which  he  could  reasonably  expect,  for  he  obtained  an  injunction 
till  he  had  examined  his"  witnesses,  and  now  naving  perfected  his  proofs,  whatever 
could  avail  him  here,  would  also  avail  him  at  law  ;  wherefore  they  prayed  leave, 
that  now,  at  last,  they  might  go  to  their  trial  at  law. 

I  said  never  was  any  cause  more  properly  before  the  Court  than  the  case  in 
question  ;  first,  as  it  relates  to  a  trespass  done  upon  the  high  sea,  which  though  it  may 
seem  to  belong  to  the  cognisance  of  the  admiral,  yet  I  took  this  occasion  to  ^ow  that 
the  Court  of  Chancery  nath  always  had  an  admiral  jurisdiction,  not  only  per  riam 
appellaHonis,  but  per  viam  evoeationis  too,  and  may  send  for  any  cause  out  of  the 
A<uniralty  to  determine  it  here ;  of  which  there  are  many  precedents  in  No^'s 
MSS.  88  ;  and  in  my  little  book,  in  the  preface,  de  officio  Cancellarii,  sect.  18  ;  and 
in  my  parchment  book  in  [606]  octavo,  tit.  Admiralty  {3  Swans.  664);  secondly,  as  it 
had  relation  to  articles  of  peace,  all  leagues  and  safe  conducts  being  anciently  enrolled 
in  this  court.  That  it  is  very  true  this  cause  was  dismissed  from  the  Council  Board, 
being  not  looked  on  there  as  a  case  of  state,  because  for  ought  appeared  to  them, 
it  might  be  a  private  injury,  and  unwarrantable,  and  so  fit  to  be  left  to  a  legal  dis- 
cussion ;  but  now,  the  very  manner  of  the  defence  offered  by  the  Defendants  had 
made  it  directly  a  case  of  state ;  for  they  insist  upon  the  articles  of  peace  to  justify 
their  commerce,  which  is  of  vast  consequence  to  the  public ;  for  every  misinterpreta- 
tion of  an  article  may  be  the  unhappy  occasion  of  a  war ;  and  if  it  h&a  been  known  st 
Board  that  this  would  have  been  the  main  part  of  their  case,  doubtless  the  Council 
would  not  have  suffered  it  to  depend  in  Westminster  Hall.  But  in  truth  this  pretence 
of  articles  of  peace  must  needs  tail  the  Defendants ;  for  the  articles  of  free  trade  are 
reciprocal,  and  are  understood  on  both  sides,  with  exception  to  the  laws  and  customs 
of  each  kingdom.  Put  the  case  then  that  a  Danish  ship  should  trade  to  the  Bar- 
badoes,  or  any  other  of  his  majesty's  foreign  plantations,  and  were  thereupon  taken 
and  seized,  or  should  break  in  upon  the  privileges  granted  by  his  majesty  to  the 
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East  India  Company,  and  were  there  arrested  at  Bantam  or  Fort  St.  George,  doubtless 
this  were  no  breach  of  the  treaty  on  our  part ;  and  if  any  of  his  majesty's  subjects 
who  seized  that  ship  at  the  BarbadoeSy  or  judges,  should  be  then  molested  and  prose- 
cuted in  Denmarky  in  a  private  action,  for  what  they  did  in  obedience  to  the  laws  of 
their  king  and  country,  it  would  look  like  such  a  breach  on  their  part  as  might 
well  occasion  a  further  rupture  on  ours.  ErgOy  to  come  now  to  the  present  case, 
certainly  no  case  was  ever  [607]  better  proved ;  for  the  Plaintifi  hath  proved  letters 
patent  from  the  King  of  I^mark  for  the  sole  trade  of  Iceland  ;  a  seizure  by  virtue 
of  that  patent ;  a  sentence  upon  that  seizure  ;  a  confirmation  of  that  sentence  by 
the  Chancellor  of  Denmark  ;  an  execution  of  that  sentence  after  confirmation  ; 
and  a  payment  of  two  thirds  to  the  King  of  Denmark  after  that  execution.  Now, 
after  all  this,  to  send  it  to  a  trial  at  law,  where  either  the  Court  must  pretend  to 
judge  of  the  validity  of  the  king's  letters  patent  in  Denmark,  or  of  the  exposition 
and  meaning  of  the  articles  of  peace  ;  or  that  a  common  jury  should  try  whether 
the  English  n&ve  a  right  to  trade  in  Iceland,  is  monstrous  and  absurd. 

Wherefore  the  whole  state  of  the  case  appearing  now  before  me,  as  much  as  ever 
it  can  do  in  any  other  place,  I  thought  fit  to  put  an  end  to  it,  and  decreed  that  the 
Plaintiff  should  have  a  perpetual  injunction  to  stay  the  Defendant's  suit  at  law ; 
and  that  satisfaction  should  be  acknowledged  upon  that  judgment  which  the  Plaintiff 
had  acknowledged  to  the  Defendants  as  a  temporary  security  till  the  hearing  of 
the  cause. — Lord  Nottingham's  MSS. 

Cook  v.  Bamfield.    10th  February,  26  Car.  2,161  S-A. 

1  Ca.  in  Cha.  227. — Bills  of  review  classed.   After  a  demurrer  to  a  bill  of  review 
for  error  overruled,  the  decree  is  reversed  without  further  hearing. 

There  are  three  sorts  of  bills  of  review  to  reverse  decrees :  1.  Such  as  are  grounded 
upon  new  matter  discovered  since  the  decree :  2.  Such  as  seek  to  reverse  a  decree, 
as  being  partly  for  the  Plaintiff  and  partly  against  him,  and  so  not  large  enough  ; 
if  [6081  cither  of  this  kind  of  bills  be  demurred  to,  and  the  demurrer  overruled 
necessarily,  the  Defendant  is  to  answer,  because  fact  a  in  issue  :  3.  Such  as  assign 
errors  in  the  body  of  the  whole  decree  ;  if  this  bill  be  demurred  to  and  the  demurrer 
overruled,  the  decree  is  reversed,  and  the  errors  allowed,  and  no  further  answer  or 
hearing  needs,  per  course  de  Court.  But  some  object,  that  as  a  bill  of  review  of  this 
kind  may  be  answered  at  first,  why  not  after  a  demurrer  overruled  1  Solution, 
because  no  answer  can  be  but  in  nvUo  erratum. — ^Lord  Nottingham's  MSS. 

Nurse  v.  Yerworth.   28th  July,  26  Car.  2, 1674. 

Bep.  Temp.  Finch.  155;  2  Mod.  8.  See  Trovxr  v.  Butts,  1  Sim.  <&  Stu.  181.— 
An  infant  in  ventre  sa  m^re,  under  a  devise  to  heirs  of  the  body  of  the  devisor 
begotten  and  to  be  begotten,  cannot  take  by  purchase  the  legal  fee,  the  terms  of 
description  not  amounting  to  a  legal  designation  of  him ;  but  is  entitled  in  equity, 
by  virtue  of  the  apparent  mtention,  to  the  trust  of  a  term  attendant  on  the  inherit- 
ance, though  merged  at  law. 

The  case  of  Nurse  and  Yerworth,  which  upon  the  22d  November  last  was  directed 
to  be  stated,  came  now  to  be  argued,  and  was  thus  :  Richard  Yertoorth  senior, 
was  seised  in  fee  of  Snowsion,  and  other  lands  in  Leicestershire ;  and  upon  his 
marriage  with  the  PlaintiS  Mary,  daughter  of  the  other  Plaintiff,  Thomas  Nurse, 
settles  them  on  himself  for  life,  remainder  to  his  wUe  for  a  jointure,  remainder  to 
his  own  right  heirs ;  but  this  marriage  settJement,  supposed  to  be  made  Ist  May 
1649,  was  out  of  the  case,  and  waved,  because  not  extant  nor  proved  ;  so  the  case 
arose  upon  the  subsequent  matter,  and  was  this  :  B.  Yenoorth  senior,  being  seised 
in  fee,  Ist  March  1649,  makes  a  lease  to  the  Defendant  for  ninety-nine  years,  in 
trust  for  such  persons  as  he  by  his  will  should  appoint,  and  9th  March  1649, 
[609]  makes  his  will,  and  limits  the  profits  for  twenty  years,  to  go  towards  debts 
and  legacies  ;  and  after  twenty  years,  to  the  use  and  behoof  of  theneirs  of  my  body 
on  the  body  of  Mary,  my  now  wife,  begotten  and  to  be  begotten,  for  ever ;  and 
for  lack  of  such  issue  to  the  Defendant  in  fee  .  and  upon  the  24th  March  1649  the 
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testator  died,  leaving  iiis  wife  grosTnent  enceint  of  a  son,  which  within  one  mraiA 
after  was  bom,  and  named  Bichard  Yemjorth. 

DifFerences  happening,  and  an  award  being  made,  that  the  deeds  and  writinn 
should  be  delivered  to  the  Defendant,  and  also  the  possession  of  all  the  child's  laiub 
when  he  died  ;  after  this  the  child  comes  of  age,  and  in  May  1671  suffers  a  Teeomy, 
and  by  his  will  derises  to  the  Plaintiff  for  life,  with  several  remainders  over :  that 
B.  Yerworth  jun.  dies ;  the  Defendant  enters  upon  the  lands  not  in  jointure,  hai 
to  aid  the  trial  the  Plaintiif  exhibits  a  bill,  and  confesses  a  judgment  in  eject,  firm. 
with  a  cesset  executio  till  hearing  in  Chancery  ;  but  by  his  answer  claimed  only  the 
residue  of  the  term  for  ninety-nine  years,  whereof  the  legal  estate  was  in  him,  and 
seemed  to  rely  upon  the  award  and  bond  for  possession  ;  but  at.  th  -  hearing  his 
counsel  claimed  the  fee  simple,  and  insisted,  that  R.  Yerworth  junior  had  no  estate 
to  devise,  but  that  the  will  of  R.  Yerworth  senior  was  void,  wherein  were  these 
questions:  1.  Whether  an  infant,  bom  within  a  month  after  his  father's  death, 
can  take  by  the  will  of  B.  Yerworth  senior,  of  1649,  as  it  is  penned  ? 

It  was  agreed,  that  at  common  law  a  devise  to  an  infant  in  ventre  aa  mere  was 
good  of  customary  lands.  (11  H.  6,  13.)  The  doubt  since  the  statute  of  32  B.  8, 
c.  1,  is,  because  [610]  that  statute  enables  a  devise  to  any  ^person  or  persons,  which 
an  infant  in  ventre  is  not ;  whereupon  the  books  are  divided.  To  Kill  a  child  i% 
ventre  sa  mere,  though  the  mother  be  grosment  enceint,  is  not  murder,  because  the 
person  is  not  in  rerum  natura.  (3  Inst.  50.)  So  in  13  &  14  Eliz.  {Dyer^  303,  304), 
a  devise  to  his  four  younger  children,  and  if  the  fifth  in  ventre  be  a  son,  he  to  have  a 
fifth  part ;  adjudged  the  son  born  after  his  father's  death  took  nothing  by  purchase, 
beeause  not  in  being  when  the  will  took  effect.  In  13  Jac.  Simson  v.  Southern 
(Gro.  Jac.  376  ;  1  BolU,  109,  137,  253  ;  2  Bulstr.  272),  and  37  Eliz.  Church  y. 
Wyat  {Moor,  637),  a  devise  to  an  infant  in  ventre  was  held  void,  unless  by  way  of 
remainder;  20  Car.  2.  Snow  v.  Cutler  the  Court  was  divided  (ll<«e.  135;  1  Sid.  153; 
Sir  T,  Baym.  162  ;  1  Keh.  667,  752,  800,  851 ;  2  Keb.  11.  145.  296) ;  Wyndhan 
and  Morton  held  the  devise  void  ;  Keyling  uid  Tfoisden  held  it  good.  Upon  the 
whole  matter  the  law  seems  to  be,  that  a  devise  to  an  infant  in  ventre  sa  mere  is  good, 
if  it  be  by  words  of  express  description,  for  then  it  works  by  way  of  executory  devise, 
and  in  the  interim  the  land  descends,  so  there  is  no  inconvenience  ;  and  so  it  wu 
said  to  be  ruled  in  the  C.  B.  in  1666,  in  BasseVs  ciMe,  per  Hale,  then  Justice,  tt 
Curiam  ;  and  again,  P.  17  Car.  2,  C.  B.,  Shelton  v.  Bide,  per  Orlando  Brtdgman 
et  Curiam  {Bannister's  Rep.  temp.  Bridgm.  390) ;  but  there,  becaiise  the  devise 
was  only  in  these  words,  viz.  to  his  issue  procreat.  et  procreand.,  it  was  held,  that 
these  words  were  no  sufficient  nor  express  description  of  an  infant  tn  ventre,  and 
the  will  was  void  as  to  such  issue,  not  in  esse  when  the  father  died ;  so  here  the  words 
of  the  will  in  question  are  no  sufficiuit  description  of  an  infant  in  ventre ;  and  ergo 
the  will  cannot  work  by  way  of  executory  devise,  but  only  by  way  of  contingency. 
[611]  The  coiuequence  whereof  is,  that  seeing  the  contingmcy  did  not  happen  at 
the  time  of  the  testator's  death,  at  which  time  the  will  ought  to  take  effect,  ergo  lor 
want  of  an  heir  of  the  body  then  in  being,  the  remainder  in  fee  to  the  Defendant 
vested  presently  by  purchase,  which  no  after-born  son  could  devest ;  and  of  this 
opinion  I  was. 

2.  What  should  become  of  the  term  for  ninety-nine  years  1  It  was  said  for  the 
Defendant  that  this  term  was  merged  in  law  by  the  accession  of  the  remainder  in 
fee  to  it ;  and  that  by  the  original  trust  this  term  was  to  attend  the  inheritance, 
so  that  upon  both  these  accounts  the  d^endant  ought  to  keep  it,  the  rather,  because 
the  Defendant's  case,  as  to  this  point,  was  much  better  in  equity  hy  being  Defoadsnt. 
and  not  Plaintiff  ;  and  Mpeoially  by  being  Defendant  at  the  suit  of  Nurse,  and  ntA 
at  the  suit  of  B.  Yerworth  junior,  who,  as  it  ain)ear8,  mjoyed  it  all  his  life,  and  now 
by  his  will  hath  given  it  away  from  the  family  ;  and  it  was  farther  pressed,  that 
to  set  up  this  term  in  equity  against  the  Defendant  were  contrary  to  the  testator's 
will,  who  appointed  that  after  his  death,  without  issue,  it  should  remain  to  the 
Defendant,  which  accident  hath  now  happened. 

I  said  that  so  long  as  the  Plaintiff  had  a  good  opinion  of  his  title  in  law  to  the 
inheritance  which  should  attract  the  term,  it  was  in  vain  to  enter  upon  the  second 
question,  and  ergo  to  the  law  I  would  leave  him  ;  but  supposing,  as  I  do,  the  lav 
to  be  gainst  him,  then  there  would  arise  two  questions  m  equity  ;  first,  whether 
if  B.  Yerworth  junior  were  alive  and  Plaintiff,  this  Court  would  suffer  him  who 
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had  lost  the  inheritanee  by  rigor  of  law,  to  loM  the  trust  of  tiie  terms  in  ec^uit^  1 
seooodly,  whether  the  Plaintia  hae  not  the  same  equity  which  R.  Yerworth  junior 
had  t  for  as  to  the  merger  [612]  of  this  term  by  act  of  law  that  was  not  material, 
nor  would  it  change  the  case  here. 

For  the  first  part  of  the  question,  to  break  it  a  little,  I  said  that  the  attendancy 
of  long  leases  upon  the  the  inheritance,  is  always  governable  by  the  conscience  and 
discretion  of  the  Oourt ;  and  ergo  we  see  that  in  cases  of  debts,  and  to  preserve  assets, 
this  Oourt  will  sever  the  attendanoy ;  and  it  is  reasonable  that  in  cases  of  accidents 
unforeseen,  they  should  use  the  same  power  in  governing  and  disposing  of  trusts, 
according  to  the  presumptive  intent  of  the  parties,  notwithstanding  the  strict 
penning  of  any  declaration.  So  we  find  it  of  old,  Fitzk.  {Svbp.  33) ;  a  man  being 
sick  appoints  his  feofiees  to  convey  to  hia  only  daughter,  and  recovering,  hath  a  son. 
and  dies  without  other  appointment ;  adjudged  in  this  Court  the  feoffees  should  be 
compelled  to  convey  to  the  son.  So  by  the  equity  of  the  spiritual  court,  too  ;  for 
in  Mich.,  5  Car.,  B.  R.  Jones,  J.,  said,  when  he  was  at  the  bar  this  case  happened  ; 
a  man  made  his  daughter  executrix,  and  left  his  wife  with  child  of  a  son,  and  died  ; 
the  spiritual  oourt  granted  administration  to  the  son,  presuming  the  testator  would 
hare  given  the  estate  to  his  son  had  he  been  bom  sooner  ;  and  this  was  an  e<]uity 
to  far  allowed  by  the  common  law,  that  when  Jones  moved  for  a  prohibition  it 
was  denied.  And  this  seems  to  be  the  law  of  equity  through  all  the  world ;  for 
Tully  puts  the  case  in  his  2>«  Oratore  (Lib.  i  c.  xxxviil),  qitidam  fXium  $uum  mortuum 
falto  credent,  alium  instituU  htsndem ;  and  OrotiM,  in  hia  book  De  Jure  Belli, 
resolves  it  thus,  Hujus  instUuHonis  naiuraliter  vis  €tt  nulla  quia  fundaiut  tn 
presumptione  facti  quod  non  ita  se  habet.  (Lib.  ii.  c.  xL  s.  6.)  Ergo,  I  am  not  much 
taken  with  the  old  book  case  in  47  E.  3,  cited  in  [613]  Cheney  s  case  (5  Co.  68), 
where  it  is  held  that  if  a  man  have  two  sons  John,  and  devises  to  his  son  J ohn  gener- 
ally, this  shall  be  capable  of  an  averment  that  he  meant  the  youngest,  and  it  shall 
be  good  evidence  to  prove  that  averment,  that  the  testator  thought  his  eldest  son 
dead,  because  long  absent.  Surely  it  had  been  more  just  to  adjudge  the  will  void 
for  the  uncertainty,  on  purpose  to  prevent  that  disherison  which  it  is  evident  the 
testator  did  not  intend. 

Now  to  return  to  the  principal  case,  it  is  plain  the  testator  when  he  made  his  will 
was  not  ignorant  that  he  had  a  child  in  venfrg  sa  mere,  for  it  was  born  within  a 
month ;  and  it  is  as  plain  he  meant  to  provide  for  it  when  he  gare  his  lands  to 
the  heirs  of  his  body  begotten  or  to  be  begotten.  It  falls  out  in  law  that  this  is 
no  sufficient  description  to  work  by  way  of  executory  devise  to  an  infant  in  ventre. 
Sc.;  which  kind  of  resolution  hath  now  obtained,  though  it  might  fairly  have  been 
adjudged  otherwise.  But  then  the  trust  of  the  term,  as  far  as  equity  hath  power 
over  it,  ought  not  to  attend  the  inheritance,  where  it  is  carried  away  by  a  rigorous 
construction  for  want  of  a  legal  expression  of  his  intent,  but  ought,  in  conscience, 
to  go  to  the  child  according  to  the  true  and  natural  meaning  of  the  testator ;  for 
equity  may  mitigate,  but  slmll  never  assist,  an  unintended  disherison. 

As  for  the  second  part  of  the  question,  the  Plaintiff  surely  ought  to  stand  in 
the  place  of  R.  Yerioorth  junior ;  for  since  the  law  of  this  Court  hath  severed  the 
inheritance  and  the  term,  and  R.  Yerworih  did  by  deliberate  acts  dispose  all  that 
lay  in  his  power,  it  is  fit  the  disposition  which  it  seems  cannot  be  good  for  the 
[614]  whole,  as  he  thought  it  would,  should  at  least  remain  good  for  so  much 
as  was  in  his  power,  viz.  the  trust  of  the  term. 

3.  The  award  to  deliver  the  writings  and  possession  to  the  defendant,  and  bond 
to  perform  it,  change  not  the  case,  for  equity  will  not  suffer  a  suit  upon  that  award 
and  bond,  which  when  it  is  performed  and  the  writings  delivered,  yet  the  writmgs 
which  ought  to  follow  the  title  may  be  again  recovend  in  equity ;  for  that  were 
a  mere  circuit  of  action. 

Hereupon  the  Plamtiff  took  time  to  advise  whether  he  would  try  the  law  first, 
and  resort  afterwards  to  equity,  or  rest  only  upon  equity. 

16th  December,  26  Car.  2,  1674.  The  case  of  Nurse  v.  Yerworth  had  been  at 
refereace,  and  the  parties  not  agreeing,  it  now  came  back  to  ec^uity,  the  Plaintiff 
being  unwilling  to  try  the  pomt  of  Uw.  And  this  day  I  delivered  my  opinion 
solemnly  and  upon  argument. 

First,  I  observed,  that  as  to  the  QUmeeeterakvre  lands,  Longhope  and  Cowley, 
there  could  be  no  question,  for  Longhope  was  conveyed  away,  and  Cowley  was  not 
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compriKed  in  the  recovery  b^  Biehard  Yerworth  the  younger ;  so  it  stood  onir 
upon  the  father's  will,  of  which  the  words  Are  these :  *  /iem,  if  at  my  deeeue  1 
have  no  issue,  I  give  my  Gloaeestershire  lands  to  my  executors  in  fee  " ;  which  words 

are  not  capable  of  any  dispute ;  so  far,  therefore,  the  evidence  must  either  be  broo^ 
into  Court,  or  delivered  to  the  Defendant,  he  first  confirming  the  jointure. 

[615]  "The  main  controversy  rises  upon  the  Leicestershire  lands,  SnmcsUm, 
&c.,  for  which  the  case  is  this.  There  were  two  Richard  YertBorths,  vis.  the  father 
and  the  posthumous  son  ;  the  father  having  married  the  daughter  of  Nurse,  the 
PlaintifF,  1st  March  1649,  demised  Snowston,  &c.,  to  Chnstopher  Yertoorth,  the 
Defendant,  for  ninety-nine  years,  in  tmst  for  such  as  he  by  will  should  appoint : 
and  9th  March  1649,  by  his  will  appoints  the  profits  for  twenty  years  for  debts 
and  legacies ;  then  to  the  use  of  the  heirs  of  the  body  of  Mary,  my  now  wife,  be- 
gotten or  to  be  begotten,  for  ever ;  and  for  want  of  issue,  remainder  to  the  Defntdant 
in  fee;  24th  March  1649,  the  father  died;  April  1650,  the  posthumous  sod, 
Richard  Yerworth,  is  bom.  During  his  minority  differences  arose,  and  an  award 
was  made,  that  when  the  child  died,  the  writings  and  the  possession  of  the  child's 
land  should  be  delivered  to  the  Defendant.  &)  long  since  hath  the  Defendant 
reckoned  upon  this  estate,  for  I  do  not  take  it  (as  Mr.  Attorney  pressed  it),  to  be 
a  contentedness  in  the  Defendant  to  let  the  heirs  enjoy,  but  a  perfect  ignoranee 
of  his  own  strength  till  now. 

In  Michaelmas  term  1671,  R.  Yerworthi  the  posthumous  son,  bung  twmty- 
one,  suffers  a  recovery,  uid  devises  all  to  the  plaintiff,  Thomas  Nurse,  his  grand- 
father, for  life,  with  several  remainders  over  to  Yates,  his  brother-in-law,  by  his 
mother's  second  husband ;  and  dies.  No  w<mder  he  was  so  willing  to  defeat  tiu 
Defendant's  expectation,  who  though  he  were  not  his  heir  but  his  ooomn,  yet  had 
appeared  so  forward  to  succeed,  and  so  careful  to  provide  for  it.  The  Plamtifi 
exhibits  a  bill  and  demands  a  conveyance  of  the  leases  as  attendant  upon  the  inhent- 
ance,  whereof  he  seems  secure ;  the  Defendant,  as  despairing  of  the  inheritance, 
contends  to  keep  the  lease,  wherein  he  hath  a  legal  [616]  estate  ;  both  are  Uke  to 
be  deceived.    In  this  case  I  make  five  questions  ;  one  of  law,  four  of  equity. 

1.  Whether  the  will  in  1649  did  pass  any  thing  to  the  infant  then  in  twn/rv 
sa  mere,  as  it  is  now  penned  ?   And  this  is  a  question  of  law. 

2.  If  not,  then  whether  the  remainder  in  fee  vesting  in  the  Defendant  by  pu^ 
chase,  and  so  vesting,  that  no  after-bom  son  could  devest  it ;  the  term  be  not  now 
so  extinct,  that  no  further  consideration  can  be  had  in  equity  1 

3.  If  the  Court  may  consider  of  the  term  still,  then  whether  if  B.  Yervorih, 
the  posthumous  son,  were  alive  and  Plaintiff  here,  the  Court  mu^t  not  relieve 
him  as  to  t^e  term  1  Of  which  point  there  are  two  branches,  1.  What  relief  the 
son  would  have  had  if  his  father  at  the  time  of  this  will  had  been  cestui  que  tnut 
in  feel  2.  What  relief  be  must  have,  had  his  father  been  cestui  que  trust  of  the  term 
only  ? 

4.  Whether  the  Plaintiff  have  not  the  same  equity  which  the  posthumous  son 
had  t 

5.  What  the  award  and  bond  work  in  this  case  1 

These  questions,  such  as  they  are,  were  never  stirred  in  twenty-two  years; 
the  family  thought  it  a  good  will,  and  acquiesced  under  it ;  no  man  dreamt  that 
by  hmitin^  a  remainder  to  the  Defendant,  the  father  had  disinherited  his  only 
son,  nor  did  the  bill  or  answer  look  that  way;  but  the  wit  of  counsel  at  the  bar 
hath  raised  these  new  and  unexpected  questions. 

[617]  *'he  first  point,  whether  the  devise  in  this  case  do  carry  any  thing 
to  the  infant  in  ventre  sa  mere  1  There  seems  to  be  no  need  of  debating  t^t  at 
this  time,  because  the  Plaintifl  admits  the  law  against  him.  But  yet,  for  the  better 
opening  of  those  reasons  upon  which  I  ground  my  opinion  in  equity,  it  will  be 
necessary  for  me  to  observe  by  what  degrees  the  law  came  to  be  settled  in  this  point, 
and  upon  how  hard  terms  it  stands  at  this  day. 

By  the  ancient  simplicity  and  integrity  of  the  common  law,  there  was  no  doubt 
that  a  devise  of  customary  lands  to  an  infant  in  ventre  sa  mere  was  good  enough, 
11  ^.  6,  13.  When  the  statute  of  32  H.  8,  c.  1,  enabled  a  devise  to  any  person  or 
persons,  then  the  lawyers  began  to  mtroduce  subtlety,  and  to  refine  upon  thees 
words,  and  said  an  infant  till  bom  is  not  inj-erum  natura  and  so  not  within  the 
word  person  or  penona   Presently  the  books  begin  to  wrangle,  14  EL  (2>yer.  303 
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304).  A  devise  to  his  four  song,  and  if  the  fifth  in  ventre  be  a  son,  he  to  have  a 
fifth  part,  was  held  void  as  to  the  fifth  son ;  yet  this,  one  would  think,  were  a 
sufficient  description  ;  in  24  El.  (Anon.  Moor,  177,  pZ.  312),  on  a  devise  to  a  child 
in  ventre.  Mead  and  Periam  sajf  it  was  resolved  good,  only  the  doubt  was,  whether 
the  new  bom  son  should  take  jointly  or  in  common ;  17  El.  {Dyer,  340),  it  is  admitted 
a  devise  to  an  infant  in  ventre  is  good,  but  there  no  infant  was  bom  ;  37  El.,  Church 
T.  Yfyatt  {Moor,  637),  a  devise  to  an  infant  in  venire  held  void,  unless  it  be  by  way 
of  remainder ;  13  Joe.  B.  R.  Stmson  t.  Southern  {Cro.  Jac.  376 ;  1  Bolle,  109, 
137,  253  ;  2  Btdslr.  272),  the  devise  of  a  eopyhoM  to  an  infant  m  ventre  held  void ; 
yet  that  devise  depends  not  on  the  statute,  but  is  merely  a  declaration  of  the  use 
[618]  of  a  surrender.  This  was  a  little  too  strict  and  too  gross  to  hold  long ;  and 
hereupon  readers  have  made  it  a  moot  point  in  their  cases,  and  held  it  pro  and  con 
as  it  pleased  them. 

Therefore,  in  1656,  C,  B.,  in  BasseVs  case,  when  Justice  Hale  sat  there,  and  in 
17  Car.  2,  C.  B.,  Skelton  v.  Bide  {Bannister's  Rep.  temp.  Bridgmany  390),  the  Judges 
came  to  this  resolution ;  that  a  devise  to  an  infant  in  ventre  is  good  if  it  be  by  words 
of  clear  description  ;  for  then  it  works  by  executory  devise  without  inconvenience, 
because  in  the  interim  the  land  descends.  For  ail  this,  in  20  Car.  2,  B.  R.  Snow 
T.  Cutler  (3  S^Dans.  610),  the  Judges  were  divided  again. 

But  the  resolutions  of  the  C.  B.  were  just  and  good,  if  the  Judges  would  not 
be  too  strict  in  expounding  words  of  description,  but  would  suffer  any  reasonable 
description  to  work  by  way  of  executory  devise ;  for  in  Skelton  v.  Bide  they  would 
not  allow  the  words  procreat.  et  procreand.  to  be  a  8a£B<nent  description ;  wluch 

Eies  a  great  way  toward  ruling  the  case  in  question,  if  it  were  left  to  the  oommon 
w. 

II.  Admitting  the  law  so  to  be,  and  that  in  consequence  hereof  the  term  for 
ninety-nine  years  is  merged  by  the  accession  of  the  fee  simple  to  it,  whether  any 
further  consideration  can  be  had  of  it  in  equity  1  I  conceive  there  may ;  for,  by 
the  equity  of  the  common  law,  estates  extinguished  are  still  in  esse  to  some  purposes. 
Lillington's  case  (7  Co.  37).  But  Chancery  suffers  no  extinguishment ;  as,  for 
example,  lessee  for  years  in  trust  marries  a  wife  who  hath  the  freehold,  and  so 
becomes  seised  of  a  freehokl  in  autre  droit,  which  is  [619]  utterly  inconsistent 
with  a  term  in  hia  own  right ;  yet  in  26  Cor.  2.  Thorn  v.  Netomtm,  ruled  no  merger. 
(3  Swans.  603.) 

III.  If  the  case  be  free  for  the  Court  to  consider,  notwithstanding  the  pretended 
merger  of  the  lease,  then  let  us  see  what  relief  the  son  would  have  had  if  he  had 
been  plaintiff. 

And  herein,  by  way  of  preparation  to  what  is  to  follow,  let  us  first  consider 
if  R.  Yertoorth,  the  father,  had  been  cestui  que  trust,  whether  R.  Yerworth,  the 
posthumous  son,  could  have  come  into  this  court  to  have  execution  of  this  tmst, 
notwithstanding  such  a  will  ?   And  I  think  clearly  he  might,  for  very  many  reasons. 

1.  Because  the  constmction  of  law  to  make  this  will  void  to  an  infant  in  ventre 
for  want  of  apt  words  of  description,  is  of  an  infinite  rigour  and  extremity,  and, 
ergo,  ought  never  to  be  followed  in  a  court  of  equity. 

2.  It  is  contrary  to  the  reason  and  equity  of  the  common  law  in  all  other  cases 
of  wills.  What  is  become  of  that  l^al  compassion  due  to  all  dying  men,  who  are 
inopes  consilii,  if  once  we  come  to  critieise  upon  their  words,  where  the  intent 
appears  1  To  support  the  intent  of  the  testator,  the  law  will  put  words  into  the 
will  which  the  testator  never  spoke  ;  ergo,  u  pon  a  devise  to  heirs  male,  the  law  adds,  of 
the  body  begotten ;  a  devise  to  heirs,  and  if  he  die  without  issue,  remainder  over, 
the  law  adds  still,  of  the  body  begotten;  a  devise  to  the  son  after  the  death  of  the 
wife  the  law  adds  a  whole  sentence,  I  give  it  to  my  wife  during  her  Ufe.  Only 
in  this  case  the  law  holds  the  testator  to  [620]  exact  words  of  description,  and  for 
want  of  such  words  makes  him  disinherit  his  son  before  he  is  aware. 

3.  This  kind  of  rigorous  construction  is  against  natural  and  universal  justice, 
and  would  be  laughed  at  in  any  other  part  of  the  world. 

4.  It  is  ctmtrary  to  piety  and  good  manners ;  for  whereas  every  man  is  bound 
to  |)Tovide  for  his  own,  this  construction  makes  a  good  Christian  die  worse  than 
an  infidel. 

5.  The  difference  is  rational  and  just,  where  the  wife  is  privement  encevnt,  and 
where  grosment  enceint ;  if  the  embryo  be  not  yet  partus  formatuSt  there  ought 
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to  be  words  ol  clear  detniptiffli  to  inehide  him ;  uid  that,  beoauae  the  teaUtn 
may  reasonably  be  presamed  not  to  intend  any  thing  to  him  he  knew  nothiiig  d. 
But  where  the  wife  w  gnumeni  endenl,  there,  unlen  the  wonb  <d  deacription  do 
expressly  exclude  the  oluld,  a  little  matter  ought  to  sezre  to  inchide  him. 

6.  For  this  reason,  though  the  common  law  be  never  so  strict,  yet  it  shall  only 
prevail  in  cases  where  a  common  law  inheritance  is  in  question ;  but  where  a  trust 
m  fee  simple  is  in  question,  this  Court  shall  make  any  words  with  a  presumptiTe 
intent  a  sufficient  description  to  make  the  will  work  by  way  of  executory  deviie 
rather  than  establish  &  disherison  in  equity. 

For,  as  it  was  well  said  at  the  bar  by  Mr.  Stedman,  less  artificial  words  will  serve 
to  direct  a  trust  than  an  estate. 

7.  In  cases  of  accidents  unforeseen,  this  Court  hath  power  to  govern  and  dispose 
of  trusts  according  to  the  [621]  presumptive  intent,  against  the  express  declara^oo 
of  the  party ;  a  fortiori^  it  may  assist  and  explain  a  doubtful  dsclaration,  FiU. 
Subpoena,  23.  A  siok  man  appointed  his  trustees  to  convey  to  his  daughter ;  s 
son  is  bom,  and  he  dies  without  other  declaration ;  adjudged  the  trustees  should 
be  compelled  to  convey  unto  the  son.  6  Car.  1.  Jones,  J.,  cited  this  case;  the 
testator  made  his  daughter  executrix,  and  died ;  a  son  was  bom  ;  the  spiritu&l 
court  granted  administration  to  the  son,  notwithstanding  this  will,  upon  tne  pre- 
sumptive intent,  and  no  prohibition  could  be  obtained.  So  the  court  of  consdence 
and  the  court  christian  seem  to  be  agreed  in  this  point ;  and  so  is  the  court  pagan 
too,  as  may  appear  in  the  case  put  by  TvUy  in  hia  book  Ik  Oraiore.  (Vide  3  Smmt. 
612.) 

So  that  I  take  it  to  be  without  scruple,  that  the  posthumous  son  should  have 
been  relieved  for  the  whole,  if  the  father  had  been  cestui  qtu  trust  in  fee  simple. 

The  greater  doubt  is  because  the  father  was  tenant  in  fee  simple  of  the  reversioii, 
and  cestui  que  ^rust  of  the  tenn ;  so  that  now  if  the  posthumous  son  be  relieved, 
the  will  must  work  by  fractions ;  via.  it  must  be  a  goocl  will  in  equity  for  the  term 
by  executory  devise,  and  a  void  will  in  law  for  the  reversion ;  ssid  another  conse- 
quence of  this  is,  that  the  term  which  was  created  to  attend  the  inheritance  shall 
now  be  severed,  and  become  a  term  in  gross.  I  think  these  consequences  so  far  from 
beii^  absurd,  that  I  hold  them  both  to  be  just  and  necessary. 

First,  because  every  man's  will  ought  to  hold  as  far  as  it  may,  if  it  cannot  hold 
as  far  as  the  testator  would  {622]  have  it.  Now  it  is  plain  the  testator  knew  fae 
had  a  child  very  near  its  birth,  and  it  is  as  plain  he  meant  to  provide  for  it,  by  the 
words  b^otten  or  to  be  begotten,  and  for  want  of  issue,  rraaamder,  &c.  It  is  true 
it  hath  obtained  in  law  that  these  words  are  no  sufficient  description  <^  an  infant 
in  ventre  ta  nur$,  though  it  might  fairly  enough  have  been  adjudged  otherwise ; 
but  then  let  the  lav  take  place  upon  the  estate  at  law,  but  as  to  the  trust  of  the  lease 
this  Court  will  admit  no  such  construction ;  for  2,  though  the  term  were  originally 
to  attend  the  inheritance,  yet  where  the  inheritance  is  carried  away  by  a  rigorous 
construction,  the  term  shall  not  follow  it,  hut  is  instantly  severed  by  the  law  d 
equity,  and  becomes  in  gross. 

So  that  the  lease  and  reversion  are  not  a  twisted  estate,  as  Mr.  Pemherton  called 
it,  but  the  term  is  untwisted  from  the  inheritance  by  act  of  law,  the  law  of  this 
Court ;  and  ergo,  though  equity  revive  this  term,  notwithstanding  the  merger, 
yet  it  cannot  revive  it  as  attendant,  as  he  for  his  client  would  fain  have  had  it. 

3.  The  attendancy  of  long  leases  upon  the  inheritance  is  always  governed  and 
controlled  by  the  conscience  <Jthia  Court ;  as  where  there  are  debts  to  pay.  the  lease 
shall  not  attend  the  inheritance,  till  debts  satisfied ;  now  what  greater  cause  can  tiien 
be  for  this  Court  to  sever  them,  than  to  mitigate  and  allay  an  unintuided  diahniHU  t 

4.  Though  the  words  of  the  will  are  only  applicable  to  Uie  inheritance,  and  do 
not  seem  to  be  intended  to  work  upon  the  term  as  a  separate  estate,  as  was  objected 
by  Mr.  King,  yet  there  is  no  doubt  that  a  term  may  be  devised  by  such  words,  though 
it  were  a  term  in  gross  ;  then  if  the  testator  use  such  words  as  he  thought  proper 
[623]  to  pass  the  whole  in  law,  these  words  shall  not  hinder  the  operation  of  equity 
upon  the  term,  if  no  more  than  the  term  can  pass  in  equity. 

5.  It  is  said,  however,  that  the  term  is  entailed,  and  that  entail  spent,  and  the 
Defendant  next  in  remainder ;  but  if  the  law  of  equity  have  made  tnis  a  term  in 
gross,  then  the  remainder  in  tail  is  void,  which  was  limited  by  the  father's  will. 
And  yet  perhaps  the  limitations  and  remainders  of  this  term,  made  by  the  pott- 
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humouB  Bon,  will  be  good,  though  there  be  never  so  many  remainders  in  tail,  because 
he  diaposed  it  as  a  term  attoiding  his  inheritance,  and  did  not  think  he  had  a 
term  in  gross,  so  it  was  no  affectation  ol  a  perpetuity,  nor  like  the  common  oases  of 
a  term  ingross. 

IV.  WlhetheT  the  Plaintiff  have  the  same  equity  the  posthumous  son  had  % 
I  think  the  Plaintiff  hath  the  same  equity,  and  ought  to  stand  in  the  son's  place, 
for  it  is  according  to  natural  equity  for  every  man  to  dispose  of  his  own,  and  it  is  to 
take  away  from  the  posthumous  son  his  property  to  dispose  it  otherwise.  It  is 
confessed  the  Defendant  hath  no  equity  if  he  were  Plaintiff ;  I  think  the  Plaintiff 
hath  good  equity  against  him,  especially  in  this  case ;  for  I  differ  much  from  Mr. 
Attorney,  who  said  there  were  no  circumstances  of  equity  for  the  Plaintiff,  if  the  law 
were  against  him  ;  and  I  differ  much  more  from  Mr.  Peck  who  thinks  the  Plaintiff 
to  be  in  ill  drcumstances ;  for,  I  think,  there  are  many  good  circumstances  in  this 
case,  which  make  the  Plaintiff's  case  very  favorable. 

1.  Here  is  no  fraud  or  practice  alleged,  or  possible  to  be  proved,  in  the  Plaintiff 
procuring  this  will  from  the  son ;  for  the  Plaintiff  was  absent ;  so  that  if  the  son 
may  [62^  lawfully  dispose  his  own,  the  Plaintiff,  for  aught  appears,  came  innocently 
and  honestly  by  it. 

2.  Here  is  no  heir  male  disinherited,  no  title  of  honour  or  dignity  unsupported 
or  made  leas  valuable  fay  it. 

3.  The  Defendant  claims  by  a  voluntary  disposition  of  the  father  ;  the  Plaintiff 
claims  by  a  voluntary  disposition  of  the  son  ;  so  in  this  they  are  both  equal. 

4.  Again,  the  Defendant  hath  gotten  irresistibly  all  the  Oloucestershire  estate 
after  the  death  of  the  jointress,  and  all  the  Leicestershire  estate  after  the  expiration 
of  the  term  ;  and  all  this  by  a  nicety  in  law,  and  picking  holes  in  the  settlements  ; 
80  that  accidental  mistakes  have  made  a  kind  of  arbitrement  between  the  parties, 
and  given  the  Defendant  more  than  was  ever  meant  him. 

5.  The  long  admittance  of  the  father's  will,  and  the  great  acquiescence  under 
it  for  twenty  years  together,  without  any  question  upon  it,  is  very  considerable. 
So  that  when  the  posthumous  son  disposed  of  the  whole,  which  is  more  than  he 
could  do,  it  ought  to  be  good  pro  tanto,  viz.  the  trust  of  the  term. 

y.  Lastly,  no  weight  can  be  laid  upon  the  award  and  bond,  for  since  the  Plaintiff 
hath  right  to  the  term  and  equity,  this  Court  will  not  suffer  a  suit  upon  that  award, 
which  when  it  is  performed  and  the  writings  delivered,  yet  the  writings  may  be 
again  demanded  by  the  Plaintiff  during  the  term,  and  so  a  mere  circuity  of  action. 

So  I  decreed,  1.  an  assignment  of  the  term  to  the  Plaintiff,  according  to  the 
will  of  B.  Yerworlh,  the  son ;  [6261  for  this  is  sufficiently  warranted  by  the  bill, 
though  it  be  not  particularly  prayed  ;  for  the  whole  fact  is  disclosed,  and  a  general 
reli«  prayed.  2.  The  Leicestershire  evidences  to  lie  'in  Court  for  the  security  of 
the  reversioner. 

3.  The  GUmcesUrshire  evidences  to  be  delivered  to  the  Defendant,  he  confirming 
the  jointure,  else  to  be  brought  into  Court.  4.  A  perpetual  injunction  against  all 
suits  upon  the  award  or  bond. 

5.  But  no  costs  propter  difficidtatem  casus. — Lord  Nottingham's  MSS. 

VandebenCg  e.  Levinoston.   3d  November,  26  Car.  2, 1674. 

A  bill  of  review  may  be  sustained  by  the  party  in  whose  favour  the  decree  is  made, 
and  who  enrolled  it.  Both  the  trustee  and  the  assignee  are  responsible  to  the 
txstuique  trust  for  profits  subsequent  to  an  assignment  in  breach  of  trust. 

Resolved,  1.  The  Plaintiff  may  have  a  bill  of  review,  to  review  a  decree  made  for 
himself,  if  it  be  less  beneficial  to  him  than  in  truth  it  ought  to  have  been. 

2.  To  charge  the  assignee  of  a  trustee  who  comes  in  by  breach  of  trust  alone, 
or  to  charge  both  assignor  and  ossisnee  with  the  profits  respectively  received,  is 
error  ;  for  Doth  ought  to  be  liable  to  the  oestuigut  inuttwA  the  assignor  must-answer 
the  whole  if  the  assisnee  be  a  b^gar. 

3.  Though  the  Plaintiff  enroitbe  decree,  yet  he  may  have  error  ;  for  he  can  have 
no  error  till  it  be  enrolled,  and  perhaps  the  Defendant  will  never  enrol  it. 

[626]  4*  Where  the  wife  of  the  assignor  took  an  estate  in  remainder  by  virtue 
of  the  conveyance  which  raised  the  trust,  the  damages  for  breach  of  this  trust  shall 
charge  the  wife's  remainder  when  it  comes  into  possession,  and  follow  the  estate. 
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which  vas  gained  merely  in  consideration  of  this  trust,  the  rather,  because  the  wife 
in  this  case,  though  a  feme  covert,  appeared  to  be  more  than  ordinarily  ooneemed 
in  the  contriTance  of  this  breach. — Lord  NctHngham*s  MS3. 

Woodward  v.  Earl  Lincoln.   IGth  December,  26  Car.  2,  1674. 

Assistance  rendered  to  magistrates  making  restitution  after  a  forcible  entry,  is  a 
breach  of  an  injunction  for  quieting  possession. 

An  injunction  to  quiet  possession  had  been  awarded  by  the  Earl  of  Shaft^ry, 
and  Edward  King  attached  for  breach,  and  examined  and  reported  in  contempt : 
to  which  he  excepted,  1.  because  he  was  only  served  with  a  copy,  and  showed  the 
original,  but  not  suffered  to  examine  it.  I  said  this  was  good  serrice,  for  there 
never  used  to  be  any  other,  and  it  were  mischievous  to  require  it,  for  where  many 
are  concerned,  one  man  might  keep  the  original,  and  prevent  all  further  service; 
and  it  was  plain  he  had  notice  before  he  came,  and  had  seen  another  copy,  and  said 
openly  it  was  dissolved,  which  animated  the  contempt  <A  others.  2.  That  the 
injunction  was  unduly  granted,  without  order  or  affidavit,  and  was  also  mistaken 
in  the  date.  This  I  overruled  ;  for,  whatever  the  mistakes  be,  the  subject  most 
obey  below,  and  dispute  here,  for  a  contempt  is  not  to  be  justified.  3.  That  the 
force  complained  of  was  nothing  but  an  assistance  of  the  justice  of  peace  to  make 
restitution  upon  a  forcible  entry,  whereof  Woodward  was  convicted  upon  the  view ; 
and  it  could  not  be  the  intent  [627]  of  this  injunction  to  quiet  the  possession  againA 
legal  force,  and  in  aid  of  justice.  I  said  this  was  the  worst  of  all ;  for  trying  of 
titles  by  sessions  law,  that  is,  by  views  and  convictions  of  forcible  entry,  and  arbitrary 
changing  of  possessions,  was  become  an  ill  practice,  and  ought  to  be  reformed ; 
and  it  is  well  for  the  subject  that  the  courts  in  Westminster  sit  to  control  the  sessions : 
but,  as  to  this  court,  the  case  is  much  worse,  for  this  pretence  puts  it  in  the  pow« 
of  the  sessions  to  dissolve  all  injunctions  to  quiet  possession  or  to  make  them  fruitkn. 
for  they  may  always  pretend  an  entry,  or  at  least  a  detainer  by  force,  and  so  remove 
the  poeaession  of  the  party  intended  to  be  quieted.  Wherefore  I  overruled  all  the 
exceptions,  and  ordered  Mr.  Kmg  to  stand  committed. — Lord  Nottingham's  MSS. 

Beak  v.  Beak.   2d  Marcfi,  27  Car.  2, 1674-5. 

1  Sicans.  507. — A  partnership  in  trade  is  continued  for  some  pui^>0Bes  after  a  dis- 
solution. 

It  was  ruled,  1.  that  if  two  merchants  trade  in  partnership,  and  one  dies,  yet 
the  partnership  continues  until  the  debts  are  paid  and  received,  and  until  the  cargoes 
are  brought  in  and  returned,  and  until  things  can  be  separated ;  2.  that  all  com- 
positions of  debts  after  death,  and  until  separation,  are  for  the  benefit  of  the  partner- 
ship ;  3.  that  where  alteration  of  books  is  suspected,  the  Defendant  is  to  answer 
interrogatories,  if  the  Master  sees  cause  for  it ;  4.  that  if  a  stated  balance  is  found, 
the^Ma^r  is  to  begin  thence. — Lord  Nottingham's  MSSw 

[628]  Thornbobough  v.  Baker.   10^  July,  27  Car.  2, 1675. 

1  Ca.  in  Cha.  283;  2  Freem.  143. — ^The  executor,  not  the  heir,  of  a  mortgagee 
in  fee,  is  entitled  to  the  money  secured  by  the  mortgage.   Reasons  of  that  doctrine. 

Laiorence  Clifton,  in  consideration  of  £500,  conveyed  to  James  Baker  in  fee ;  Jame*, 
by  a  separate  indenture,  executed  at  the  same  time,  agreed  that  if  Lawrence  payed  £30 
half-yearly  during  his  life,  and  if  the  heirs  of  £<aw«nee  after  his  death  pay  unto  Janrf 
Baker,  his  heirs,  executors,  administrators,  or  assigns,  within  six  months  alter  ihe 
death  of  Lawrence,  the  full  sum  of  £500,  with  the  interest  due  since  the  payment  oi 
the  last  £15,  then  the  conveyance  to  be  void.  Lawrence  died,  and  the  Plaintiff's  wife 
is  daughter  and  heir.   Jaines  Baker  died  in  1659,  and  by  his  death  the  forfeited 

remises  descended  to  John  Baker,  an  infant,  his  son  and  heir,  who  was  Defendant. 

y  Sir  John  King,  his  guardian,  together  with  his  mother  Sarah,  the  administratrix 
of  J ames,  since  married  to  Nichols. 

The  Plaintiff's  suit  was  to  have  the  redemption :  the  Defendants,  by  answer. 
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submitted  to  a  redemption,  and  the  administratrix  confessed  that  James  left  assets  to 
pay  his  debts,  besides  the  £500  and  interest ;  and  the  question  before  the  Master  of  the 
Soils  was,  whether  the  heir  or  administratrix  should  have  this  money  t  Wherein 
because  the  precedents  were  varioua,  and  this  was  like  to  be  a  leading  case  for  the 
future,  the  Master  of  the  Bolls  would  deliver  no  opinion,  but  left  the  cause  to  be  set 
down  before  me  to  receive  my  determination  upon  it. 

[629]  I  decreed  the  money  to  the  administratrix  for  these  reasons  : 
First,  where  the  condition  of  the  fee-simple  mortgage  mentions  neither  heirs  nor 
executora,  there  the  money  ought  to  be  paid  to  the  executors ;  for  so  is  Littleton's 
text  (sect.  339),  and  GoodaVs  case  (5  Co.  95) ;  and  the  reason  is,  because  the  money 
came  first  out  of  the  personal  estate,  and  so  naturally  returns  thither  again. 

Secondly,  when  both  are  mentioned,  but  disjunctively,  there  if  the  mortgagee  pay 
the  money  precisely  at  the  day,  he  may  elect  to  pay  it  to  the  heir  or  executor  as  he 
pleases. 

Thirdly,  where  the  precise  day  is  past,  and  the  mortgage  forfeited,  there  all 
election  is  gone  in  law  ;  for  in  law  there  is  no  redemption. 

Fourth^,  though  equity  do  still  give  the  mortgagee  a  power  of  redemption,  yet 
equity  will  not  revive  the  power  of  election  whicn  was  once  gone,  because  of  the 
inconvenience ;  for  if  itshould  be  revived  to  the  mortgagor,  he  would  delay  payment 
as  he  pleased,  and  at  last  force  a  composition,  and  pay  the  money  into  the  hand  which 
would  use  him  best ;  and  if  the  Court  should  exercise  that  power,  and  take  upon 
them  to  elect  to  whom  they  would  give  the  money,  it  might  be  too  arbitrary. 

Fifthly,  there  ought  so  to  be  some  certain  rule  ;  and  the  best  rule  is  to  come  as 
near  the  rule  and  reason  of  the  common  law  as  may  be  :  now  the  law  always  gives 
the  money  to  the  executor  or  administrator  if  no  person  [630]  be  named  ;  and 
when  the  election  to  pay  either  heir  or  executor  is  forfeited,  it  is  all  one  in  law  as  if 
neither  heir  nor  executor  had  been  named. 

Sixthly,  to  inquire  whether  the  executor  or  administrator  have  assets  or  not  assets, 
is  not  the  measure  of  justice  in  this  case  ;  it  is  a  proper  in(^uirpr  when  the  Court  will 
exercise  an  arbitrary  disposition  of  the  money,  but  otherwise  it  is  not  reasonable  to 
hinder  the  mortgage  money  from  returning  to  the  personal  estate,  whence  it  came, 
only  because  the  executor  is  thought  to  have  enough  already  ;  for  in  natural  justice 
and  equity  the  principal  right  of  the  mortgagee  is  to  the  money,  and  his  right 
to  the  land  is  only  as  a  security  for  the  money ;  wherefore  when  this  security 
descends  to  the  heir  of  the  mortgagee,  charged  with  an  equity  of  redemption,  as  soon 
as  the  mortgagor  pays  the  money,  the  land  belongs  to  him,  and  only  the  money  to 
the  mortgagee,  which  is  merely  personal,  and  so  accrues  to  the  executor  or  adminis- 
trator. 

Seventhly,  although  when  the  mortgagor  covenants  with  the  mortgagee,  the 
case  of  the  mortgagee's  executors  and  administrators  be  so  much  the  stronger  for 
that  personal  covenant,  yet  without  such  a  covenant  the  case  is  strong  enough  ; 
and  if  the  right  of  tAxa  money  should  depend  upon  these  or  the  like  circumstances, 
it  mi^ht  prove  casus  pro  amico,  which  were  not  convenient. 

Eighthly,  it  is  not  inconvenient  nor  absurd,  that  the  heir  who  loses  the  land  should 
also  lose  the  money  which  comes  in  lieu  of  the  land ;  for,  as  hath  been  said,  the 
land  is  no  more  in  equity  but  a  security ;  and  upon  this  ground  it  is  that  in  London, 
mortgages  in  fee  simple  are  always  reckoned  as  part  of  the  personal  estate,  and  divided, 
according  to  custom. 

[631]  Then  I  proceeded  to  consider  the  precedents.  The  first  was  16th  June 
11  Car.  1,  Saint  John  v.  Wareham  (cited  1  Ca.  in  Cha.  88.  2  Freem.  126).  The 
defendants,  for  £3000  conveyed  the  lands  to  Sir  Richard  Grobham  and  his  heirs ; 
Sir  Richard  made  a  lease  to  Wareham,  rendering  to  him  and  his  heirs  £230  per  annum^ 
and  this  lease  was  for  seven  years,  with  a  nomine  poencs  distress  and  clause  of  re-entry, 
and  a  proviso,  that  if  Wareham  and  his  heirs  should  within  seven  years  be  desirous 
to  repurchase,  and  signify  the  same  to  Sir  Richard  Grobham,  his  heirs  and  assigns,  and 
pay  them  £3000,  then  he  and  they  to  assure  to  Wareham.  LordCoventrytRiaiardson 
Chief  Justice,  and  Crook,  decreed  the  money  to  the  heir  of  Sir  Richard  G.,  and  not 
to  the  plaintifi,  Saint  John,  who  was  his  executor,  and  justly ;  for  this  was  not  the  case 
of  a  mortgage,  but  of  an  absolute  purchase ;  for  the  proviso  could  not  turn  it  to  a 
mortgage,  but  was  a  mere  collateral  agreement,  for  which  there  was  no  remedy  in 
equity  after  the  seven  years.  And  bo  it  was  ruled  in  this  court,  16  Car.  i,  Caje  Vf 
0.  xm.-32* 
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Sir  BcUph  Bovy ;  and  again,  T.  24  Gar.  2,  in  Isaac  Gottington  v.  Lord  Gorabur^^ 
where  tne  covenant  was  to  reconvey,  upon  the  repayment  of  the  purchase-monej 
within  seven  years.  But  if  the  purchase-money  had  not  been  near  the  v&hM 
of  the  land,  that  and  such  like  circumstances  might  have  made  it  a  mortgage. 

The  next  precedent  waa  27th  October  12  Gar.  2,  Tillg  v.  Egerlon  (1  Bep.  in 
Gha.  9G  ;  3  Eep.  in  Cha.  35 ;  2  Freem.  125)  where  the  PtaintifE,  having  purchased 
from  the  mortgagor  in  fee  his  equity,  and  agreed  with  the  mort^eee  to  pay  £6 
per  annum  for  ten  years,  upon  a  suit  for  this  redemption  after  the  death  of  the  mort- 
gagee, was  decreed  to  pay  the  money  to  that  heir  of  the  mortgagee  and  not  to  his 
administrator,  because  no  [6321  of  assets  was  proved,  though  alleged. 

This  precedent,  though  made  by  the  Earl  of  Clarendon,  with  advice  of  Bridgmm. 
Chief  Justice,  I  could  not  approve,  and  well  remember  the  bar  was  unsatisfied  when 
the  decree  was  made  ;  for  the  original  proviso  mentioning  neither  heirs  nor  executon. 
if  the  money  had  been  paid  at  the  day,  and  the  mortgagee  had  been  then  dead,  the 
heir  could  not  have  had  the  money ;  then  for  equity,  to  give  the  heir  that  money 
after  forfeiture,  which  he  could  not  have  had  before  forfeiture,  was  somewhat  strange 
and  arbitrary  ;  especially  when  the  mortgagee  himself  had  agreed  to  take  a  certain 
sum,  which  should  be  ten  years  in  paying,  and  so  turned  it  to  a  chattel  in 
equity. 

Tne  third  precedent  was  I7th  July  13  Car.  2,  between  Martin  and  SeUl,  execu- 
tors of  Andrews,  plaintifEs,  and  Gobe  and  Bridget  his  wife,  daughter  and  heir  of  A  ndrem, 
defendantfl.  The  Earl  of  Carlisle  mortgaged  the  manor  of  D.  to  Andrews,  in  fee. 
for  £1000,  payable  to  him  and  his  executors,  and  covenants  to  pay  the  money,  and 
in  default  ot  payment  to  make  further  assurance  to  Andrews  and  his  heirs,  and  gives 
bond  to  perform  covenants ;  the  mortgage  is  forfeited ;  then  Andrews  makes  his  will, 
gives  his  only  daughter  and  heir  but  £20,  his  wife  his  household  stuff,  his  executors 
the  residue  of  all  his  personal  estate,  and  dies ;  the  heir  to  whom  the  forfeited  mort- 
gage descends,  exhibits  a  bill  against  the  Earl  of  Carlisle,  to  redeem  or  be  forecloeed, 
and  obtains  such  a  decree ;  the  executors,  who  were  no  parties  to  this  suit,  exihibit 
a  new  bill  against  the  Earl  of  Carlisle  and  the  heir,  to  nave  this  money,  as  being 
due  to  them  by  the  ver^  original  defeasance  of  the  mortgage,  and  secured  by  the 
ooTenants  and  bonds,  wtuoh  mlong  to  them  to  put  in  suit ;  but  this  last  bill  was  dis- 
missed ;  and  the  first  decree,  which  gave  the  money  to  the  heir  or  the  land  unredeem- 
able, well  approved  by  [633]  Glarevdon,  C,  and  the  Master  of  the  Rolls.  They  went 
upon  these  grounds ;  the  executors  wanted  no  assets ;  the  heir  had  no  other  provision, 
but  was  disinherited ;  the  gift  of  the  personal  estate  would  not  carry  a  lee  simple 
mortgage  to  executors.  This  precedent  I  could  not  approve,  though  I  were  of 
counsel  with  the  heir  in  obtaining  the  decree  and  dismission ;  for  the  decree  was 
obtained  by  the  precedent  of  Tilly's  case,  and  when  there  was  no  executor  to  con- 
test it.  The  dismission  of  the  executors  was  obtained  because  the  Court  was  already 
engaged  in  a  former  decree,  but  the  reasons  of  it  are  not  very  strong ;  for  asset* 
or  not  assets  is  not  the  measure  of  justice  to  executors,  but  a  pretence  for  favour 
to  the  heir,  who  either  ought  to  have  the  money,  tJiough  there  be  no  assets,  or  not  to 
have  it,  though  there  be  assets  ;  disherison  of  the  heir  an  argument  of  compassion, 
not  of  right ;  and  the  gift  of  the  personal  estate  by  ^e  will  cannot  make  the  case  of 
the  executors  the  worse,  whose  title  was  good  without  that  bequest ;  for  a  stronger 
case  for  executors  can  never  happen,  the  defeasance  of  the  mortgage,  the  oovenant, 
and  the  bonds,  all  speaking  for  the  executors. 

The  fourth  precedent  was  2l8t  October  20  Car.  2,  between  the  Lord  Gorges  and 
Sir  Robert  Dillington  {1  Rep.  in  Cha.  147).  Sir  Wiliam  Lisle  mortgaged  in  fee 
to  Sir  Robert,  proviso  to  be  void  on  payment  of  the  principal  and  interest  to  Sir  Robert, 
his  executors  and  administrators,  and  covenants  to  pay  the  money  accordingly. 
Sir  Robert  dies  before  the  principal  is  due  ;  but  after  forfeiture  for  non-payment  ol 
interest,  leaving  Sir  Robert,  the  defendant,  his  son  and  heir.  Decreed  by  Lord  Bridg- 
man.  Gustos,  that  the  Plaintiff,  as  administrator  should  have  the  money,  and  the  de- 
fendant the  heir  should  convey  [634]  the  security  to  the  administrator ;  and  diis  vu 
ruht  and  iust.  But  after,  viz.  6th  March  23  Car.  2,  in  another  case,  which  makes  the 

fifth  and  last  precedent,  between  —  ,  Lord  Bridgman,  Gustos,  declared,  that  in 

regard  there  was  no  defect  of  assets,  no  covenant  to  repay,  as  personal  securi^, 
and  the  re-conveyance  must  be  by  the  heir,  the  money  ought  to  be  paid  to  the  heir, 
unless  the  constant  course  of  the  Court  had  been  to  the  contrary.  So  that  his  Lord- 
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ship  adhered  to  his  first  opinion,  as  an  assistant  in  Tilly's  case ;  but  by  this  time  began 
to  doubt  the  course  of  the  Court.  Now  this  last  reason,  that  the  re-conveyance  must 
be  by  the  heir,  doth  not,  er^o,  conclude  he  must  have  the  money ;  for  he  joins  in  a 
conveyance  where  the  land  is  appointed  to  be  sold  by  executors,  yet  hath  none  of  the 
money  ;  and  when  the  mortgagor  hath  once  paid  the  money  according  to  the  purport 
of  the  defeasance,  the  estate  in  law  becomes  a  trust  for  him,  which  the  heir  of  the 
mortgagee  is  bound  to  exercise.— Lord  Nottingham's  MSS. 

Stokes  v.  Veriuer.   SUt  October,  27  Car.  2,  1677. 

A  rent-charge  of  £20  granted  in  consideration  of  £240,  redeemable  on  repayment 
of  the  consideration  to  the  grantee's  heirs,  within  a  year  after  notice  of  the  death 
of  his  wife,  ceases  on  repayment  of  the  sum  stipulated  to  his  executors,  the  con- 
veyance  being  considered  as  a  security  for  money. 

This  point  was  moved  upon  exceptions  :  7  Jac.  John  Verrier,  father  of  the 
defendant,  did,  for  the  consideration  of  £240.  grant  a  rent-charge  of  £20  per  annum 
to  Nethersde  and  his  wife,  and  the  heirs  of  Nethersole  ;  proviso,  that  if  the  grantor 
or  his  heirs  do,  [635]  within  one  year  after  the  death  of  NethersoU's  wife,  upon 
notice  thereof  given  by  the  grantee  or  his  heirs,  pay  unto  the  said  Nethersole  or  his 
heirs  the  sum  of  £240,  then  the  rent  shall  cease ;  the  wife  dies,  and  the  money  is 
paid  to  the  executors ;  the  question  is,  whether  the  rent  do  cease  or  no  1  which 
depends  upon  this,  whether  the  rent  were  a  purchase,  or  only  a  security  for  money  ; 
for  if  it  were  in  the  nature  of  a  mortgage,  then  the  rent  ceases,  because  the  mortgage- 
money  ought  to  be  paid  to  the  executors,  though  the  inheritance  mortgaged  descend 
to  the  heirs.  It  was  said,  that  this  could  not  be  looked  on  as  a  security  for  money  ; 
1.  because  it  was  most  plainly  a  provision  for  a  jointure  for  Nethersole' s  wife  ;  and 
it  would  be  a  strange  kmd  of  security  for  money  which  must  stay  for  payment  till 
after  the  death  of  the  jointress,  who  might  live  fifty  or  sixty  years  ;  2.  because  this 
kind  of  security  would  depend  wholly  on  the  pleasure  of  the  grantee,  whether  it 
should  ever  be  redeemed  or  no ;  for  he  may  refuse  to  give  notice  of  the  death  of 
the  jointress  within  the  year.  But  I  held  it  to  be  clearly  a  security  for  money,  and 
in  the  nature  of  a  mortgage ;  for  1.  though  £20  per  annum  De  not  the  true 
interest  of  £240,  as  money  then  went,  at  £10  per  cent,  yet  it  is  between  8  &  9  per 
cent.,  and  exceeds  all  the  rates  of  purchases  ;  so  that  a  man  may  well  desire  a 
proviso  to  call  back  such  an  estate  again,  though  he  sufFer  it  to  lie  out  for  a  jointure  ; 
but  if  the  rent  had  exceeded  the  annual  rate  of  £10  per  cent.,  then  to  construe  it  a 
security  were  to  make  it  an  usurious  contract,  which  were  a  hard  case,  but  still 
the  same.  2.  No  mortgage  can  be  redeemable  on  one  side  only  ;  but  however  it 
be  penned  the  law  will  still  imply  a  liberty  to  the  other  side  to  foreclose  that  re- 
demption, and  this  the  grantee  might  do  in  this  case  by  bill  in  this  Court ;  and  by 
tike  reason  the  grantor  may  redeem,  though  after  the  [636J  year,  and  though  no 
notice  be  given  of  the  jointress's  death,  according  to  the  judgment  in  Da^hy  v. 
Bod  {Bep.  Ump.  Finch,  226).— Lord  Nottingham's  USB. 

Taeor  v.  Tabor.   22d  November,  31  Cor.  2,  1679. 

Money  due  on  a  mortgage  in  fee,  paid  to  the  heir  of  the  mortgagee,  was  recovered 

from  him  by  the  executor. 

The  Defendant  was  the  grandson  and  heir  of  Edmond  Tabor ;  the  Plaintiffs 
were  the  three  younger  sons  of  Edmond,  and  uncles  to  the  Defendant,  and  they 
were  also  executors  of  their  mother,  and  administrators  de  bonis  Edmondi  non 
administratis  per  the  mother,  administratrix  of  Edmond.  The  case  was  this  : 
Edmond  Tahor^  in  the  year  1 650,  lent  a  sum  of  money  to  one  Ayloffe,  who  for  security 
thereof  made  a  mortgage  in  fee  simple  to  Edmond,  but  the  possession  remained 
with  the  mortgagor ;  and  about  eleven  years  since,  Ayloffe,  the  mortgagor, 
exhibited  a  bill  against  the  Defendant  as  grandchild  and  heir  of  Edmond,  to  nave 
a  redemption,  but  did  not  make  an  executor  or  administrator  ofj  Edmond  party. 
The  decree  passed,  and  the  money  was  paid  to  the  Defendant,  the  heir,  and  the  land 
reeonveyed  ;  and  now  the  scope  of  this  bill  was,  to  make  the  grandchild  and  heir  cf 
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Edmond  pay  back  the  mortgage  money  to  the  PlaintifEs,  who  vere  the  administrators 
de  donU  non,  upon  the  reason,  and  according  to  the  resolutionB  of  7&ornWi»j^ 
V.  Baleer  (3  Svmiw.  628) ;  and  the  Plaintiffs  thought  their  case  much  etronger 
than  that  case,  because  [637]  bere  Edmond,  the  mortgagee  in  fee  simple,  did  not 
die  seised  in  possession  ;  and  because  Edmond,  by  his  will,  left  two  other  mortgages 
in  fee  simple  to  his  heir,  ergo,  he  did  not  conceive  the  third  would  go  to  him. 

I  said,  I  was  still  of  the  same  opinion,  that  the  money  due  upon  a  forfeited  mort- 
gage in  fee  simple  ought  to  be  paid  to  the  executor  of  the  mortgagee ;  as  was  held  in 
ThoTiiborough  v.  Baker,  Stokes  v.  Verrier  (3  Swans.  634),  and  Ballard  v.  BaUard ; 
for  the  judgment  of  the  common  law,  if  a  feoffment  in  mortgage  be  made  upon 
condition  to  pay  money  generally,  without  saying  to  whom,  the  common  law  gives 
it  to  the  executors  ;  or  if  it  be  to  pay  money  to  the  mortgagee,  his  heirs,  or  executors, 
if  the  mortgagee  die  before  the  day,  the  mortgaj^or  at  the  day  has  election  to  pay 
either  to  heir  or  executor,  as  Littleton  says  :  The  proj^ition  cited  ocoun 
not  in  the  text  of  Littleton,  but  in  Coke's  commentary.  Co.  Lit.  210  a) ;  but  after 
the  day,  when  the  mortgage  is  forfeited,  there  is  an  end  of  all  by  the  common  law, 
and  no  room  left  for  any  farther  election.  Now,  though  by  the  law  of  Chancery, 
an  equity  of  redemption  does  still  subsist  after  forfeiture,  the  question  is,  in  what 
manner  it  shall  subsist,  and  upon  what  terms  %  ,  And,  first,  it  were  most  imreasonable 
for  the  Chancellor  to  give  the  mortgagor  an  election  to  pay  the  heir  or  executor ; 
for  though  there  be  no  great  inconvenience  in  such  an  election  at  the  common 
law,  seeing  it  is  to  be  executed  and  determined  at  a  precise  and  certain  day,  yet  it 
were  intolerable  to  allow  the  mortgagor  such  an  election  in  equity,  where  there  ic 
no  certain  time  of  redemption  fixed,  but  the  mortgagor  maybring  his  bill  to  redeem 
when  he  pleases,  and  in  the  mean  time  may  agree  to  play  the  money  into  the  hands 
of  the  heir  or  executor,  [638]  according  as  he  can  best  make  his  bargain  with  them ; 
and  it  were  yet  worse  to  leave  such  a  power  of  election  in  the  Court  itself  ;  for 
were  to  make  every  redemption  of  a  mortgage  casus  pro  amico,  and  is  too  great  a 
latitude  to  trust  a  Chancellor  with.  Since,  ergo,  some  certain  rule  is  necessary, 
what  better  rule  can  be  given  than  to  come  as  near  the  rule  and  reason  of  the 
common  law  as  is  possible  ;  and  that  is  always  to  give  the  money  to  the  executor, 
where  it  is  left  to  construction  to  whom  it  should  be  given.  But,  because  this  has 
been  long  a  controverted  point,  and  was  never  fully  settled  till  my  time,  as  appears 
by  ThomboTOugh  and  Baker^s  case,  and  the  precedents  then  cited,  ergo,  it  is  not 
fit  to  look  too  far  backwards,  or  to  give  occasion  for  multiplying  suits ;  lor  God 
forbid  men  should  search  the  register's  files  to  find  out  how  man^  decrees  have  been 
made  for  j)a}anent  mortgage  money  to  the  heir,  and  then  stir  up  the  executors 
or  administrators  to  sue  the  heir  for  it  again ;  nevertheless,  I  had  so  much  respeet 
to  the  length  of  time,  as  to  excuse  the  heir  from  paying  any  interest  or  costs." — Lord 
Nottingham's  MSS. 


Sir  Francis  Holles  v.  Sir  Robert  Cabr.   10th  Fdfrnary,  28  Car.  2, 1676. 

[See  Young  v.  Smith,  1865,  L.  R.  1  Kq.  183 ;  Buekland  v.  BueHaitd,  [1900] 

2  Ch.  540.] 

Btp.  temp.  Fin<^  261 ;  2  Mod.  86 ;  2  Freem.  3.— Specific  performance  decreed 
against  an  heir  in  tail  in  possessbn,  of  an  agreement,  during  the  life  of  the  tenant 
for  life  to  levy  a  fine. 

The  Defendant  prayed  a  commission  to  examine  witnesses  to  prove  the  contents 
of  some  deeds,  which  his  mother,  the  Lady  Carr,  a  few  days  before  her  death,  had 
partly  burned,  and  partly  cut,  defaced,  and  embezsled,  without  which  he  should 
not  be  able  to  [639]  make  his  defence.  This  I  was  ready  to  grant ;  but  the  Plaintiff, 
rather  than  put  oS  his  hearing,  did  consent  that  those  witnesses  should  be  examined 
viva  voce  at  the  hearing,  and  that  for  the  preservation  of  their  testimony  for  the 
future,  a  schedule  of  interrogatories  should  be  exhibited  into  the  office,  and  there 
the  witnesses  be  examined  again  :  and  upon  this  rule,  by  consent,  the  cause  came 
now  to  hearing. 

The  bill  demanded  £6000  portion  due  to  the  PlaintifE  in  right  of  his  first  wife, 
who  was  the  daughter  of  old  Sir  Robert  Cftrr  and  his  la^dy,  and  the  sister  of  the  now 
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Defendant.  That  demand  ie  founded]  upon  articles  bearing  date  22d  August 
1661.  between  the  Lord  Holies  and  Sir  Francis  his  son  on  the  one  part,  and  old 
Sir  Robert  Carr  and  Dame  Mary  his  wife,  and  the  Defendant  by  the  name  of 
Robert  Carr,  Esq.,  on  the  other  part;  these  articles  recited  a  marriage  intended 
between  Sir  Francis  and  Mrs.  Letilia  Carr,  and  the  Lord  Hdles  and  Sir  it  anas 
covenant  to  settle  a  jouiture  within  six  months ;  and  old  Sir  Rcbert  Carr 
and  his  Lady,  md  the  Defendant,  corenant  to  pay  the  portion  within  eighteen 
months ;  and  then  the  articles  recite  further,  that  whereas  a  fine  is  intended  to 
be  levied  by  the  CarrSy  the  use  thereof  is  declared  to  be  for  securing  the  portion  of 
£6000.  These  articles  were  sealed  by  the  Lady  Carr,  without  her  husband,  who 
was  looked  on  as  n<m  compos  ;  and  upon  her  sealing  only  the  marriage  proceeded  ; 
.  and  after  the  marriage,  the  Defendant  coming  from  Cambridge  to  town,  was  also 
persuaded  to  seal,  but  hath  endeavoured  to  prove  that  the  inducement  for  his  sealing 
was  a  promise  from  Sir  Francis  HcUes  to  settle  an  additional  jointure,  which  was 
never  done,  or  which  is  worse,  was  preconveyed  before  it  was  done,  as  the  Defendant 
alleged ;  and  to  show  that  the  additional  jointure  was  the  consideration  of  Sir 
Ri^rt  Carr's  aealii^  the  ar-[640]-tioleB,  a  bond  was  produced  bearing  date  the  same 
day  Sir  Robert  Carr  sealed  the  articles  ;  and  after  all  this,  in  the  year  1664,  a  private 
aot  of  parliament  passed  for  the  settling  of  the  estate  of  Sir  Robert  Carr  the  elder, 
by  which  act  an  estate  for  500  years  is  vested  in  Sir  Richard  Temple  and  others, 
in  trust  for  raising  the  portion  of  £6000,  and  the  articles  are  again  enacted  to  be 
performed  by  the  Lord  Holies  in  all  points,  which  the  Court  of  Chancery  shall  not 
dispense  with  ;  but  in  the  same  act  there  is  a  saving  of  all  rights  other  than  the 
rights  of  those  who  claim  by  some  conveyance  made  since  the  year  1639,  or  under 
some  conveyance  made  before  the  year  1639,  with  power  of  revocation,  and  revoked  ; 
which  latter  exception  out  of  the  saving  was  of  no  use  but  only  to  make  good  all 
revocations  when  the  circumstances  of  the  power  were  not  pursued. 

Not  long  after  the  passing  of  this  act,  the  Lady  Letitia  Holies  died,  leaving  only 
one  daughter,  Demella  HoUes,  since  dead  without  issue ;  and  in  the  year  1667, 
old  Sir  Robert  Carr  died ;  and  then  this  suit  was  commenced ;  against  which. 
Sir  Robert  that  now  is,  endeavoured  to  defend  himself,  by  insisting  upon  a  settle- 
ment made  by  hia  father  before  the  year  1639,  with  power  of  revocation,  and  never 
revoked,  by  which  settlement  old  Sir  Robert  Carr  was  tenant  in  tail  remainder  to 
Rochester  Carr  in  fee  ;  this  estate  descends  to  the  Defendant  as  issue  in  tail,  and  is  a 
right  not  barred  by  the  act ;  but  expressly  within  the  saving ;  this  settlement, 
though  defaced,  was,  together  with  some  other  deeds,  proved  by  Mr.  Justice  Ellis 
viva  voce  at  the  hearing,  out  of  an  abstract  which  he  took  in  January  1668,  and 
the  manner  of  it  was  this  :  upon  the  Ist  of  December  1636,  a  lease  for  sixty  years 
was  made  by  old  Sir  Ri^jert  Carr  unto  Berieford  Dalyson,  and  Goodwyn,  of  all  his 
lands  in  LinccAnshire  in  trust  to  secure  his  [641]  vif  e's  jointure,  his  own  legacies,  and 
his  daughters'  portions,  if  two,  £2500  a-piece ;  there  was  in  it  a  power  of  revocation, 
and  a  further  clause,  that  when  his  issue  male  came  to  be  twenty~one,  the  trust 
should  determine ;  and  upon  the  2d  and  3d  of  December  1636,  a  settlement  was 
made  by  way  of  lease  and  release,  to  the  use  of  the  Defendant's  father  in  tail, 
remainder  to  Rochester  Carr  in  fee ;  but  in  this  settlement  some  parcels  of  land 
were  omitted,  which  by  the  aot  of  parliament  are  vested  in  Sir  Richard  Temple, 
&c.,  for  500  years,  namely,  Monk  Thorp,  or  Monk's  Warmouth,  and  Steeple  Hill ; 
BO  that  those  parcels  cannot  pretend  an  exemption  by  the  saving,  because  they  are 
not  eompriBed  in  any  settlement ;  and  the  Defendant  did  further  offer,  that  while 
the  main  jointure  was  delayed  to  be  settled,  the  £6000  had  been  raised,  and  by 
direction  of  Mr.  Cook,  a  trustee  for  Sir  Francis  Holies,  was  left  in  the  hands  of  Mr. 
Cox,  where  it  miscarried ;  and  this  they  would  hare  to  be  a  payment  in  equity. 
Also  the  Defendant  read  some  proof  of  unkindnesa  in  Sir  Francis  Holies  to  his 
former  wife  ;  which  was  improper,  and  not  pertinent  to  this  case. 

And  the  case  being  thus  opened  in  the  presence  of  Mr.  Justice  Wyld,  and  Mr. 
Justice  Wyndkam,  whom  I  called  to  my  assistance, 

Mr.  Attorney  %id  for  the  Defendant ;  first,  no  portion  was  due  in  equity  from 
Sir  Robert  Carr.  who  sealed  only  in  contemplation  of  the  additional  jointure,  which 
was  never  made,  and  which  Sir  Francis  Holies  had  disabled  himself  to  makel; 
secondly,  if  it  were  ever  due,  it  is  paid  ;  for  payment  to  Cook  and  Fleetwood,  who  were 
trustees  to  receive  this  money,  had  been  good  payment,  but  payment  to  Cox  by  their 
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direction  is  payment  to  themselves  ;  and  some  monies  have  been  paid  to  the  Lady 
Holies  to  supply  her  in  her  extreme  necessity ;  [642]  thirdly,  if  all  due  and  unpaid, 
yet  there  is  no  remedy  here ;  against  the  person,  clearly  none,  nor  yet  against  the 
estate  by  way  of  execution  of  a  trust :  for,  nrst,  the  lease  for  sixty  years  is  out  ci  the 
case,  for  the  trust  of  that  is  determined,  and  now  it  attends  the  inheritance  ;  and 
as  to  the  inheritance,  whereof  the  settlement  is  preserved  by  the  saving,  the  Plaintifi 
hath  no  better  case  than  this ;  the  issue  in  tail  in  the  life  ot  the  father  joins  with  his 
mother,  a  feme  covert,  in  articles ;  this  could  not  bind  the  estate  in  the  land,  for  the 
son  liad  then  no  estate  in  it,  and  equity  respects  the  conuaencemeut,  at  whkh  time 
there  was  no  real  lien. 

Mr.  Kedc  added,  that  if  Sir  Robert  Carr  had  been  sued  in  the  life  of  his  father, 
he  could  not  have  been  compelled  to  join  in  any  assurance  to  the  trustees,  because 
it  would  have  been  vain  for  the  Court  to  decree  an  act  which  would  be  illusory,  and 
might  have  been  defeated  again  ;  and  cited  Allen  v.  WentworUi ;  and  showed  further 
that  the  Defendant  ought  to  be  looked  on  as  a  surety,  for  the  marriage  proceeded 
without  his  sealing,  as  not  then  thought  necessary,  and  he  was  drawn  in  afterwards ; 
and  he  observed  the  hardness  of  the  case,  for  the  £6000  and  interest  swell  now  to 
£10,000,  and  though  £2000  have  been  paid,  that  will  only  be  accounted  interest; 
and  it  ought  not  to  be  objected  to  the  Defendant,  that  he  paul  some  part  of  the  mone^ 
upon  these  articles ;  for  all  those  payments  were  in  liis  father's  name,  and  by  hn 
order,  and  not  one  penny  paid  since  his  father's  death  in  1667. 

Seijt.  Maynardy  Sir  J.  Churchill,  and  Sir  King,  for  the  Plaintiff,  said,  there 
is  a  debt  of  £6000,  as  appears  by  the  articles,  and  the  act  of  parliament  which  confirms 
the  articles,  and  is  an  evidence  of  the  continuing  agreement.  The  bill  justly-  seeks 
to  enforce  the  exe-[643]-<:ution ;  for  my  Lady  Carr  acted  as  a  fmne  sole,  managed 
all,  and  upon  the  confidence  of  her  and  her  sons  joining  the  marriage  was  had  ;  and 
though  the  settlement  be  admitted,  and  within  the  saving  (for  it  is  vain  to  object 
here  to  the  saving,  because  that  is  at  law),  yet  if  an  issue  in  tail  will  seal  articles  declar- 
ing that  a  fine  ia  intended  to  be  levied  to  secure  the  portion,  if  the  land  come  after- 
ward to  him  by  descent  as  heir  in  tail,  he  ought  to  malce  it  good  ;  for  if  tenant  in  tail 
upon  a  marriage  agreement  make  a  defective  surrender  of  a  copyhold  or  other  assur- 
ance, the  heir,  though  no  party,  shall  be  obliged  to  make  it  good ;  a  fortiorit  where 
he  is  party  to  the  articles  :  azui  they  denied  Co(^  and  Fleettpood's  directions  to  pay 
the  money  to  Cox,  or  that  he  had  any  power  to  give  such  directions ;  and  though 
Sir  Bobert  Carr  could  not  have  been  decreed  to  join  in  the  fine,  yet  his  person  mi^t 
have  been  decreed  to  pay  the  money,  and  the  land  would  have  been  bound  that 
decree  when  it  came  to  him. 

Justice  Wyld  said,  that  as  these  articles  are  penned,  which  declare  an  intent  that 
a  fine  shall  be  levied  to  secure  the  portion,  no  action  of  covenant  lies  for  not  \eyyixig 
the  fine ;  I  said  I  doubted  that,  because  it  amounted  to  an  agreement  under  hand  ana 
seal  that  a  fine  shall  be  levied^  and  upon  every  agreement  under  seal  a  covenant  lies. 

And  I  put  the  case,  that  Sir  /.  Holies  had  sued  in  his  wife's  lifetime,  could  he  have 
had  a  decree  without  settling  the  additional  jointure  Y  The  counsel  for  him  said  Ho, 
and  the  Court  took  time  to  advise. 

Note  .—These  thin^  are  dear,  and  without  dispute.  1 .  There  is  £6000  principal 
money  due  by  the  articles ;  2.  it  remaim  still  due,  for  the  money  deposited  in  Cox's 
[644]  hands  cannot  be  taken  for  payment,  for  neither  are  such  duvctions  sufficiently 
proved,  nor  any  sufficient  authority  to  give  such  directions ;  3.  there  is  a  remedy 
at  law  against  the  person  upon  those  articles  by  debt  or  covenant,  but  no  suit  hgs 
here  for  a  sum  of  money  certain  and  due  by  specialty  ;  4.  there  is  a  remedy  at  law 
against  some  of  the  lands,  viz.  MonJcs  Thorp  anaStee^  Sill ;  for  these  lands  not  h&ng 
comprised  in  the  settlements  which  have  been  prored,  can  have  no  benefit  of  the  saving 
in  the  act,  and  by  consequence  are  vested  in  the  trustees  for  600  years ;  6.  there  is 
a  remedy  in  equity  agamst  these  kmds ;  for  the  trustees  ought  to  be  decreed  to 
execute  their  trust,  and  to  enter  upon  these  lands,  and  by  sale  or  otherwise  nuac 
what  they  can  towards  the  portion,  and  for  so  much  the  bill  without  question  is  just, 
and  must  be  retained,  and  the  Defendant  himself  may  be  decreed  to  join  in  the  sale 
of  those  lands  for  500  years  ;  6.  the  main  point  is,  what  may  be  done  in  Chancery 
against  the  other  lands  which  descend  to  the  Defendant  as  issue  in  tail,  by  a  right 
01  settlement  which  is  saved  by  the  act,  and  by  consequence  were  never  vested  in 
the  trustees  for  500  years  1   Wherein  it  will  be  fit,  in  the  first  place,  to  put  that  out 
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of  the  case  which  serves  only  tu  make  a  show,  and  ought  not  to  sway  the  quest;ion. 
First,  then,  it  is  not  now  material  to  inquire  upon  what  ioducemeuta  the  Bef^tdant 
came  to  seal  the  articles,  for  having  sealed  them,  he  must  perform  them,  let  the  induce- 
ments be  what  they  will ;  besides,  it  is  plain  the  DefeDdaut  relied  upon  his  bond  for 
the  performance  of  those  inducements,  and  so  both  sides  trusted  to  their  reciprocal 
remedies ;  secondly,  it  is  as  little  to  the  purpose  to  debate  what  kind  of  decree  the 
Court  ou^ht  to  have  made  if  this  bUl  had  been  exhibited  in  the  life  the  Lady  Hdles, 
before  any  additioiial  jointure  settled,  or  in  the  life  of  old  Sir  Robert  Carr,  tlu  tenant 
in  tail ;  tor  we  ought  to  consider  the  case  as  [645]  it  is  at  present,  when  there  is  no 
cause  for  any  additional  jointure,  and  when  the  estate  tail  is  actually  descended  from 
him,  who  was  no  party  to  the  articles,  to  him  that  sealed  them ;  for  if  the  plaintifE 
have  timed  his  case  well  by  not  exhibiting  his  bill  sooner,  he  ought  not  to  lare  the 
worse  for  having  followed  good  advice. 

To  come,  ergo,  to  the  main  question,  whether  lands  which  descend  upon  the 
issue  in  tail  shall  be  made  liable  in  equity  to  the  performance  of  those  articles  wluch 
the  issue  sealed  in  the  life  of  his  father. 

First,  I  observe,  there  is  no  necessity  at  all  d  this  suit  in  equity,  for  the  PlaintifE 
hath  a  clear  remedy  at  law  by  action  of  covenant  to  enforce  the  Defendant  to  levy 
a  fine  of  those  lands  of  which,  when  levied*  the  articles  have  declared  the  use  to  be 
for  securing  the  portion ;  for  to  an  action  of  covenant  the  word  covenant  is  not 
necessary,  but  a  perfect  agreement  under  hand  and  seal,  which  is  here ;  for  the  articles 
are  entitled  Articles  of  Agreement,  and  that  word  agreement  goes  quite  through, 
and  governs  that  very  clause  which  says  a  fine  is  intended  to  be  levied  to  secure  the 
portion,  and  turns  that  into  an  agreement  for  which  an  action  lies. 

Secondly,  yet  there  is  no  impropriety,  and  there  may  be  great  convenience,  in 
commencing  such  a  suit  in  equity,  not  only  in  respect  of  the  difficulties  which  arise 
at  law  upon  doing  the  first  act,  and  tendering  of  the  charges,  but  in  respect  of  the 
precedents  of  the  Court ;  for  this  Court  hath  often  decreed  fines  to  be  levied  accord- 
ing to  agreement,  when  the  lands  are  to  be  specifically  enjoyed,  as  here  they  ought 
to  be,  tilTthe  portion  levied  or  paid ;  and  it  is  not  fit  to  turn  the  Plaintifi  to  a  personal 
remedy,  which  may  fail  by  death  and  want  of  [646]  assets,  when  the  Court  may  decree 
a  fine  to  be  levied,  which  is  a  real  remedy. 

Thirdly,  but  then  the  doubt  is,  whether  the  Flaintifi  have  any  such  prayer  in 
his  bill,  which  seeks  only  to  enforce  the  trustees  to  execute  their  trust,  or  to  compel 
the  Defendant  to  pay  the  money  ;  for  the  general  prayer  of  relief  perhaps  will  not 
serve. 

Fourthly,  if  the  Court  go  about  to  affect  the  lands  entailed  merely  by  the  articles, 
then  they  put  themselves  upon  these  considerations :  1.  How  far  the  son  had  been 
bound  if  the  father  alone  had  sealed  and  died,  and  the  issue  had  come  in  per  formam 
doni ;  2.  How  far  the  issue  in  tail,  in  the  life  of  his  father,  can  bind  the  land  wherein 
he  had  nothing,  or  charge  or  incumber  it  with  any  equity  merely  b^  sealing  of  articles, 
and  by  conveyance  make  articles  stronger  than  a  fine  levied  by  the  issue,  which  though 
it  may  bar  the  entail  so  as  to  let  in  his  father's  incumbrances,  yet  he  himself  can  neither 
alien  nor  charge  the  entail  by  cuch  a  fine ;  points  not  necessary,  and  very  difficult 
to  be  resolved  j  whereas  to  decree  the  issue  to  levy  a  fine  according  to  his  agreement, 
is  attended  with  no  difficulty  at  all.   Sed  de  his  amj^iva  deliberandum. 

22d  April,  28  Car.  2,  1676.  In  the  case  of  Sir  Francis  HcUet  and  Sir  Bcbert 
Carr  the  Court  this  day  delivered  their  opinion. 

Justice  Wtfndham  thought  the  Court  not  bound  to  do  any  more  than  to  decree 
the  trustees  to  execute  their  trust  as  far  as  the  act  warrants  it.  Justice  Wyld  agreed 
BO  far,  and  observed  the  right  of  the  Plaintiff  was  not  remediless,  for  he  might  have 
debt  or  covenant  for  the  [6471  Qioney,  and  he  had  no  real  remedy  against  the  land 
by  the  articles  ;  because  nothing  in  the  artides  amounted  to  a  covenant  to  levy  a 
fine,  but  only  declared  an  intention  to  levy  a  fine,  and  then  this  Court  never  decrees 
an  execution  in  specie  where  there  is  no  covenant  to  sue  at  law. 

1  was  of  opinion,  as  before,  1,  that  the  duty  was  clear;  2,  that  it  remained 
unsatisfied ;  3,  that  for  a  sum  certain  due  by  specialty  the  remedy  is  at  law,  and  it 
cannot  be  decreed  here,  if  that  demand  stand  alone ;  4,  that  the  trustees  may  be 
decreed  to  transfer  the  estate  for  500  years  vested  by  the  act  in  Sir  Ri^iard  Temple, 
&c. ;  and  this,  as  to  Monk  Thorp  and  Steeple  Hill,  will  pass  the  legal  estate*  because 
these  parcels  are  not  in  the  Defendant's  settlement,  and  by  consequence  are  out  <kE 


Digitized  by  Google 


1008 


HOLLES  V.  CARR 


8  flWAKB.  048  (lpp.V 


the  saving ;  and,  as  to  the  rest,  will  convey  to  the  Plaintiff  all  their  equity ;  5.  but 
the  articles  themselves  cannot  directl}'  and  immediately  afiect  the  entailed  lands, 
which  the  Defendant  claims  by  settlement,  and  the  saving  in  the  act,  because  the 
Defendant's  father,  who  was  tenant  in  tail,  never  sealed,  and  the  son,  who  sealed  in 
the  father's  life,  had  not  the  estate  tail  in  him  to  encumber  with  an  equity,  and  if 
he  could  so  encumber  it  during  his  own  life,  yet  it  may  be  doubted  whether  the 
issue  of  the  son  would  be  bound  by  it ;  6.  but  the  articlee  may  affect  the  land  bjr 
consequence,  if  they  oblige  the  person  to  levy  a  fine  of  these  lands  unto  such  uses  as 
may  secure  the  portion ;  and  if  this  be  so,  then  all  other  points  are  unnecessaiv, 
and  out  of  the  case. 

Now  herein  I  confess  I  differ  from  the  Judges  ;  for  I  cannot  but  think  these 
article  do  amount  to  a  covenant  to  levy  a  fine,  tor  neither  the  word  covenant  nor 
the  word  agreement  is  necessary  to  an  action  of  covenant,  [648]  but  a  deed  under 
hand  and  seal,  testifying  an  agreement  {HUman  v.  Wood,  Bdlt,  Trin.  1825) ;  ergo, 
if  rent  be  reserved  to  a  stranger,  covenant  lies ;  nay,  covenant  lies  upon  a  bond. 
Here  it  is  stronger  ;  for  the  title  is,  Articles  of  Agreement,  which  word  agreement 
goes  quite  through ;  and  the  first  articles  covenant  to  pay  the  money  and  to  secure 
it  in  manner  following ;  now  there  is  no  other  manner  following,  but  that  of  letvying 
a  fine,  ergo,  that  is  covenanted  for ;  and  when  both  parties  recite,  whereas  it  is 
intended  a  fine  shall  be  levied,  this  declares  an  agreement  to  levy,  and  accordingly 
the  use  is  declared  to  be  for  the  securing  the  portion,  which  couples  it  to  the  manner 
following  in  the  first  article.  Wherefore  I  said,  the  cause  hitherto  was  only  ripe 
for  this  kind  of  decree  :  1,  that  Sir  Richard  TempU,  &c.,  should  transfer  their  estate 
to  the  plaintiS,  mile  que  mile  pourra  ;  2,  that  the  Plaintiff,  notwithstanding  that, 
be  still  at  liberty  to  pursue  his  remedy  against  the  person  by  action ;  but  before 
the  remedy  could  be  carried  further  against  the  rest  of  the  lands  in  equity  these 
pointe  were  to  be  spoken  to  :  1 ,  whether  these  articles  in  the  frame  and  purport 
of  them  do  give  an  action  of  covenant  for  levying  a  fine ;  2,  if  they  do,  whether  this 
Court  be  bound  in  justice  to  decree  a  specific  performance,  or  may  leave  the  Plaiutifi 
to  his  action  ;  of  which  the  consequence  may  be,  that  the  Plaintiff  shall  have  no 
better  remedy  to  enforce  a  fine  than  he  hath  for  payment  of  his  portion,  viz.  damages ; 
and  if  the  Defendant  dies,  assets  may  fail ;  whereas  a  decree  to  levy  a  fine  according 
to  the  covenant,  if  it  be  obeyed,  afiects  the  land  in  law  ;  if  it  be  disobeyed,  affects 
it  in  equity,  and  saves  a  great  many  formaUtiea  in  law,  precedent  to  the  action  of 
covenant ;  3,  whether  the  bill,  which  prays  relief  generally,  do  su£5ciently  warrant 
such  [649]  a  decree  by  a  special  remedy  1  which  it  seems  to  do ;  because  it  discloses 
the  whole  nature  of  the  case,  and  mentions  that  once  a  caption  of  a  fine  was  prepared ; 
4,  supposing  a  fine  levied,  whether  it  can  enure  to  the  use  of  Cox  and  Fleetwood  for 
500  years,  to  secure  the  portion,  a  new  term  of  500  years  being  given  by  the  act  to 
Sir  Richard  Temple,  &c.,  of  the  same  lands  1  But  that  will  not  be  material ;  because 
if  it  do  not,  however,  the  old  entail  is  barred,  and  the  new  lease  good.  But  above 
all  points,  I  recommended  it  to  Mr.  Attorney  and  Sir  JoAn  CkurehUl  to  mediate  an 
agreement. 

5th  Jttfw,  28  Car.  2,  16.76.  Sir  Francis  Sdles  v.  Sir  Robert  Carr.  It  was  now 
urged  for  the  Plaintiff,  by  Serjt.  Maynard,  that  the  articles,  being  taken  all  together, 
did  amount  to  a  covenant  to  levy  a  fine ;  and  he  cited  H.  13  Car.  1.  Mannors  v. 
Norwood ;  the  Defendant  agreed  to  pay  £500,  and  the  true  intent  of  the  parties  is. 
that  he  shall  give  bond  for  it ;  adjudged  a  covenant.  So  a  termor  for  ninety-nine 
years,  &c.,  if  three  vies  live,  recites  his  interest,  and  that  one  life  is  in  being,  and 
assigns  his  term  ;  adjudged  a  covenant  that  the  life  continued. — P.  11  Car.  1,  221. 
Best  V.  Brett,  and  1  Roll.  Abr.  518,  519. 

Mr.  Attorney  for  the  Defendant  confessed,  that  where  a  writing  under  hand 
and  seal  testifies  an  agreement  or  undertaking,  it  amounts  to  a  covenant ;  as  in  an 
apprentice's  indenture,  matrimony  shall  not  contract,  shall  not  embeisle,  &c.,  are 
m  covenants ;  here  it  amounts  only  to  a  declaration  of  usee,  if  a  fine  be  levied,  not 
to  a  covenant  to  levy  a  fine  ;  for  such  a  covenant  were  useless  as  a  personal  aeeurity, 
because  a  covenant  to  pay  the  money  is  as  good. 

[660]  1  Baid  the  point  in  law  was  not  necessary  to  be  precisely  debated  ;  for  though 
1  was  of  opinion  it  amounted  in  law  to  a  covenant  to  levy  a  fine,  yet  if  it  were  but  an 
agreement  in  equity  to  levy  a  fine,  it  ought  equally  (if  not  more)  to  be  decreed,  the 
rather  because  the  late  act  doth  expressly  otact  the  articles  to  be  performed.  Where- 
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fore  I  recommended  it  to  the  Plaintiff  to  accept  security  for  the  principal  at  4  ■per 
ctfni.;  and  if  the  Defendant  would  not  consent  to  give  it,  left  the  Plaintiff  to  draw 
up  his  decree  according  to  this  and  the  former  debates. — Lord  Nottingham's  MSS. 

A  bill  was  afterwards  filed  against  the  persons  to  whom  Sir  Baoert  Ca/rr  had 
devised  lus  estates  in  trust  to  pay  his  debts,  reciting  a  decree  made  on  the  hearing 
of  the  original  cause  :  "  That  u  Sir  Bch&rt  Carr  should  fail  to  pay  to  the  Plaintiff, 
at  a  day  therein  expressed,  what  a  Master  of  the  Court  should  certify  to  be  due,  then 
he  should  levy  a  fine  of  the  said  manors  and  lands,  and  the  PlaintifF  should  have, 
hold,  and  enjoy  the  same,  during  the  residue  oi  the  said  term  of  500  years  "  ;  and 
stating  that  the  Master  certified  due  to  the  Plaintiff,  on  the  Ist  of  March  1678, 
£10,360,  95.,  and  that  before  payment,  fine  levied,  or  possession  delivered.  Sir  B<^rt 
Carr  died  ;  by  whose  affected  delay  in  the  suit  the  original  debt  exceeded  the  value 
of  the  lands,  the  subject  of  the  decree  in  the  first  suit ;  the  bill  prayed  that  the 
devisees  might  pay  the  £10,360,  9s.  with  interest  and  costs,  or  raise,  out  of  the 
remaining  estates  Sir  Babert  Carr,  what  was  due  to  the  Plaintiff,  beyond  what 
the  said  lands  woidd  raise.  The  bill  was  dismissed  3d  February  1686.  Beg-  I^b. 
A.  1686.  It  seems  that  on  a  rehearing  reli^  was  decreed.  1  Vem.  431 ;  1  Eq. 
Co.  Ab.  139. 

[651]  Serjeant  Mavhabd  v.  Oswald  Moseley.   Sd  May,  28  Cw.  2,  1676. 
2  Freem.  1  ;  Hep.  Ump.  Finch,  288. — When  eviction  entitles  a  purchaser  to  relief. 

The  Plaintiff  exhibited  his  bill  to  be  repaid  £600  upon  this  case.  Sir  Edward 
Moseley  devised  the  Leicestershire  lands  unto  his  wife,  the  now  Lady  North,  for 
life ;  remainder  to  the  Ist,  2d,  3d,  4;th,  5th,  and  10th  son  of  his  sister  Maynard 
(wife  of  Joseph  Maynard  the  Serjeant's  eldest  son)  in  tail ;  remainder  to  Nicholas 
Moseleyy  the  father  of  Ostpaldt  for  life ;  remainder  to  Oswald  Moseley  in  tail ;  with 
other  renuunders  over ;  and  died  in  October  1666.  The  Serjeant  goes  down  into 
Laneashiret  peruses  all  the  writings  (makes  agreements  with  Mr.  Edward  Moseley 
on  behalf  of  his  son  not  to  contest  the  will,  ana  to  discharge  a  lease  for  eleven  years, 
and  thereupon  hath  £10,000  debt  secured  by  judgment,  all  which  agreements  his 
son  flies  off  from,  and  tries  the  will,  &c.),  and  perceiving  that  if  the  will  stood  (as  he 
believed  it  would  do,  having  examined  all  the  witnesses  upon  the  place),  then  it  would 
be  in  the  power  of  my  Lady  North,  by  ioiaing  with  Nicholas  and  Oswald,  to  bar 
all  the  contingent  remainders  to  his  daughter's  children,  who  at  that  time  had  none, 
and  80  the  Leicestershire  lands,  worth  £600  per  annum,  would  be  lost ;  in  December 
1665  comes  to  an  agreement  with  Nicholas  and  Osmtld  to  buy  their  remainder  or 
possibility  in  the  Leicestershire  lands  for  £600,  and  pays  it  down  ;  and  the  manner 
of  the  further  assurance  was  to  be  thus  :  Nicholas  and  Oswald  were  to  procure 
the  Lady  North  (without  whom  it  could  not  be  done)  to  join  with  them  in  a  common 
recovery  before  the  end  of  three  [652]  years ;  and  to  secure  this,  Nicholas  and  Oswald 
gave  a  bond  of  £1200  to  the  Serjeant,  conditioned,  that  if  no  recovery  be  suffered 
within  three  years,  whereby  the  estates  of  Nicholas  and  Oswald  may  be  sufficiently 
barred,  then  upon  the  reconveyance  of  the  premises,  to  repay  £600.  After  this 
Mrs.  Ann  Moseley  sets  up  a  title  to  the  Leicestershire  lands  by  virtue  of  a  will  of  Sir 
Edward  Moseley's  father,  found  in  loose  sheets  among  the  evidences,  and  supposed 
to  be  suppressed  by  the  son ;  upon  which  title  she  exhibited  a  bill  in  this  Court, 
and  obtained  a  decree  for  the  Leicestershire  estate  ;  notwithstanding  which  eviction, 
the  recovery  was  suffered  within  the  three  years  by  the  Lady  North,  and  Nicholas 
and  Oswald  Moseley,  in  due  form;  and  now  the  Serjeant  demanded  the  £600  in 
equity,  because  no  reconveyance  of  the  premises  could  be  made  within  three  years,  in 
regard  the  title  was  evicted,  and  the  recovery  did  him  no  good. 

But  I  dismissed  the  bill ;  for  I  saw  no  reason,  as  this  case  was,  to  amend  the 
Plaintiff's  security  in  equity,  or  to  give  him  a  better  remedy  for  his  money  in  Chancery, 
than  he  had  provided  for  himself  by  the  condition  of  the  bond  which  he  took ;  1st, 
for  there  was  no  fraud  in  the  defendants  at  the  time  of  the  sale,  but  the  nature  of 
their  title  was  better  known  to  the  Plaintiff  than  to  themselves,  for  the  Plaintiff 
had  perused  and  studied  all  the  evidences  of  the  family  ;  2dly,  their  estate  was  very 
valuable  at  the  time  of  the  sate,  and  might  have  been  sold  for  more  to  another,  and 
had  it  not  been  for  this  eviction,  the  Plaintiff  had  now  gained  £600  per  annum  for 
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£600  ;  3dly,  the  condition  of  the  bond  ig  literally  performed,  if  not,  got  to  lav ;  if  ao, 
why  should  the  DefendantB,  who  have  performed  the  condition  of  their  bond,  forfeit 
their  bond  in  equity  1  4thly,  the  Plaintiff  was  not  disabled  to  sue  at  law,  because  he 
could  not  [653]  reconvey  the  premises  for  want  of  a  title,  for  the  word  reconTey 
implies  no  more  than  convey  back  what  was  conveyed  b^ore,  be  the  title  what  it 
will ;  5thly,  but  that  which  disables  him  to  sue  at  law,  doth  alao  disable  him  in  equity, 
and  that  is,  that  in  truth  no  reconveyance  ought  to  be  made,  but  in  default  of  recovery 
within  three  yean,  which'  hath  been  had,  and  then  uo  money  being  to  be  ronid 
but  upon  a  reconTe}ranoe,  what  ground  halJi  the  Plaintiff  for  this  demand  1  6tiily. 
to  offer  now  to  reconvey  is  nothing,  for  the  Defendant  is  not  booiul  to  take  it  in  equity, 
if  he  be  not  bound  in  law ;  nor  was  he  bound  to  take  it  though  it  had  been  offered 
within  the  three  years,  if  a  sufBcient  recovery  were  suffered  b^ore  ;  7thly,  if  tbe 
Defendant  had  not  sold  his  interest,  then  the  loss  of  this  eviction  must  have  lallen 
upon  the  Defendant ;  shall  the  loss  fall  upon  the  Defendant,  too,  when  he  hath 
sold  it  without  any  covenants  or  warranties,  and  without  any  other  conditions 
than  what  are  performed  1  Caveat  emptor  is  a  very  needless  advice,  if  the  Chancery 
can  establish  another  rule  intsead  of  it,  by  declaring  that  equity  must  suffer  no  man 
to  have  an  ill  bargain ;  Stbly,  if  the  Dcaendant  had  been  Plaintiff  to  recover  £600, 
he  had  no  equity  to  recover  it  after  eviction,  nor  hath  die  Plaintiff  equity  to  be  repaid 
contrary  to  the  terms  oi  his  own  agreement. 

Serjeant  Maynard  v.  Oswald  Moseley.         June,  28  Car.  2,  1676. 

The  cause,  which  was  heard  before,  and  dismissed,  came  now  to  be  reheard  at 
the  Plaintiff's  importunity,  who  pressed  earnestly  for  a  decree  ;  but  1  continued  cl 
the  same  opinion  in  substance,  and  caused  the  reasons  of  that  opinion  to  be  speciaUy 
entered  by  the  registrar  in  manner  following. 

[664]  His  Lordship  declared,  that  as  this  Court  suffers  no  man  to  overreach 
anotlwr,  so  it  helps  no  man  who  hath  overreached  himself  without  any  practice 
or  contrivance  of  nis  adversary ;  that  it  was  most  plain  in  this  case  there  wai  no 
fraud  nor  concealment  in  the  Defendants  at  the  time  of  the  sale  of  their  remainders, 
but  all  things  were  more  open  and  better  known  to  the  Plaintiff  than  they  were 
to  the  Defendants  ;  for  the  Plaintiff  had  been  upon  the  place,  and  perused  the 
evidences  of  the  family,  and  the  Defendants  did  not  solicit  the  Plaintiff  to  buy. 
but  the  Plaintiff  importuned  the  Defendants  to  sell  their  remainders,  and  had 
reason  so  to  do,  for  otherwise,  as  things  then  appeared  on  all  hands,  the  Defendants, 
with  the  concurrence  of  the  Lady  North,  might  have  disinherited  the  issue  male 
to  be  begotten  on  Mrs.  Maynard  of  all  the  Leicestershire  estate,  worth  £600  per 
annum.  Accordingly  the  Plaintiff  covenants  with  the  Defendants  for  their  title 
for  £600,  which  was  much  short  of  what  it  was  then  worth  in  all  appearance : 
and  the  Plaintiff  draws  his  own  assurance,  and  pens  the  defeasance  of  that  bond 
upon  which  he  now  sues  in  equity  to  have  back  the  £600  and  interest ;  by  which 
very  bill  the  Plaintiff  admits  tnat  the  Defendants  can  no  way  be  charged  with  the 
bond  at  law.  It  remains,  ergo,  to  be  considered,  what  grounds  there  are  to  charge 
them  in  equity ;  for  the  Defendants,  who  made  no  corrupt  or  fraudulent  agree- 
ment at  first,  insist  upon  it  that  they  have  literally  performed  that  agreement 
which  they  made,  and  for  which  they  took  their  money  ;  ergo,  that  the  Defendants 
should  now  be  forced  in  equity  to  pay  back  their  money  and  interest,  and  be  put 
into  the  same  plight  in  effect  as  they  would  have  been  if  they  had  brokm  their 
agreement,  seems  hard. 

And  the  more,  because  all  the  reasons  which  are  used  to  enforce  such  a  decree 
do  arise  either  from  the  eviction  [655]  by  Mrs.  Ann  Moseley,  or  from  the  supposed 
defective  and  illusory  performance  of  the  agreement  by  the  Defendants,  or  from 
some  other  circumstance  in  the  case,  which  hath  disabled  the  Plaintiff  to  sue  his 
bond  at  law ;  and  yet  no  arguments  are  drawn  from  any  of  theae  heads  strong 
enough  to  support  this  bilL 

For,  first,  as  to  the  eviction ;  although  after  the  bond  and  the  agreement  the 
lands  were  evicted  by  Mra.  Ann  Moseley^  ao  that  the  Defendants  may  now  seem 
to  retain  the  £600  for  nothing,  yet  he  that  purchases  lands  without  any  covenants 
or  warranties  against  prior  titles,  as  here,  where  the  Defendants  sola  only  their 
own  title,  if  the  land  be  afterwards  evicted  by  an  eigne  title,  can  never  exhibit  a 
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bill  in  equity  to  have  his  purchase-money  again  upon  that  account ;  possibly  there 
2nay  be  equity  to  stop  the  payment  of  such  puxchase-money  as  is  behind,  but  never 
to  recover  what  is  paid ;  for  the  Chancery  mends  no  man's  bargain,  though  it 
sometimes  mends  his  assurance ;  and  it  cannot  be  truly  said  that  the  Defendants 
kee^  the  money  for  nothing,  since  they  have  done  all  which  was  agreed  to  be  done 
for  it ;  but  if  the  Plaintiil  nad  bought  that  which  falls  out  to  be  worth  nothing, 
he  can  complain  of  none  but  himself. 

Then  as  to  the  manner  of  the  Defendants*  performance  of  their  agreement, 
the  objections  are  four  :  1st,  They  delay  performance  as  long  as  was  possible  ; 
for  November  1668  was  the  last  term  within  the  three  years  wherein  any  recovery 
could  be  had ;  but  still  they  do  perform  in  time ;  and  since  the  Plaintiff  might 
at  any  time  after  the  three  years  have  enforced  the  Defendants  to  suffer  a  recovery, 
but  the  Defendants  could  not  after  that  time  have  forced  the  Plaintiff  to  accept  of 
a  recovery,  it  is  enough  for  them  they  performed  so  soon. 

[666]  Secondly,  they  suSered  the  recovery  the  same  term,  and  some  days  after 
the  decree  passed  by  which  the  title  was  denied ;  but  Uis  Lordship  held  this  to 
be  no  great  fault ;  for  since  the  Defendants  were  like  to  lose  the  land  by  a  title 
which  they  never  covenanted  against,  they  had  reason  to  do  what  they  could  to 
secure  the  money  they  had  sold  it  for ;  and  the  rather,  because  though  the  Defend- 
ants were  in  a  great  mistake  when  Uiey  supposed  that  suit  to  be  stirred  up  and 
encouraged  by  thd  Plaintiff  in  hopes  that  his  grandchild  or  grandchildren  by  Mrs. 
Maynard,  who  are  inheritable  |to  Mrs.  Ann  Moseley,  might  one  day  succeed  to 
the  Leicestershire  estate  upon  cheaper  terms,  there  being  no  proof  in  the  cause 
which  looks  that  way  ;  yet  even  a  mistake,  while  it  continues  so,  works  as  strongly 
as  a  just  beUef,  and  then  it  is  not  to  be  wondered  at  if  the  Defendants  made  haste 
to  secure  themselves. 

Thirdly,  they  gave  no  notice  at  all  to  the  Plaintiff  of  their  proceeding,  that 
he  might  see  all  u,irly  done.  This  His  Lordship  said  looked  like  an  unkmdness, 
but  was  no  injustice ;  for  the  Defendants  were  not  obliged  in  strictness  to  give 
notice,  since  it  is  at  their  own  ^eril  if  the  proceedings  be  not  in  exact  and  legal  form ; 
and  perhaps  the  shortness  of  tmie  discouraged  them  from  acquainting  the  Plaintiff, 
whose  interest  it  was  to  seek  delays. 

Fourthly,  there  is  no  recovery  at  all  to  bar  the  remainders  ;  for  that  the  bargain 
and  Bale  to  make  a  tenant  to  the  praecipe  was  not  acknowledged  to  be  enrolled  until 
the  25th  of  November,  which  was  long  after  the  recovery  passed ;  but  then  either 
this  is  made  good  in  law  by  relation,  or  else  the  agreement  remains  unperformed, 
and  the  Plaintiff  may  sue  his  bond  at  law. 

[657]  Por  whereas  the  Plaintiff  supposes  himself  disabled  to  go  to  law  in  regard 
the  Defendants  are  not  obliged  to  repay  without  a  reconveyance,  which  cannot 
now  be  made  in  regard  of  Ann  Moseley's  eviction,  his  Lordship  conceived  this  to 
be  only  a  pretence  \  for  whether  the  title  be  good  or  bad,  the  Plaintiff  may  still 
proceed  to  reconvey  what  was  preco&veyed,  and  then  assign  the  breach  in  not 
suffering  a  recovery  if  he  think  good. 

And  the  Plaintiff  might  as  reasonably  have  prayed  a  decree  heretofore  that 
the  Defendants  might  not  perform  their  agreement,  as  pray  a  decree  now  that  they 
may  be  never  the  better  for  it  if  they  have  performed  it. 

Wherefore,  upon  the  whole  matter,  though  if  the  Defendants  had  been  Plaintiffs 
for  the  money,  his  Lordship  would  hardly  have  decreed  for  them,  as  they  are  Defend- 
ants and  in  possession  of  money  upon  an  agreement  executed,  his  Lordship  saw 
no  cause  to  decree  against  them. 

But  yet  I  did  not  absolutely  dismiss,  but  decreed.  1 .  if  Plaintiff  ^o  to  law.  Defend- 
ants to  admit  a  reconveyance,  and  not  to  take  advantage  of  eviction  here ;  2.  if 
Plaintiff  release,  De^ndants  to  make  further  assurance.— ^Lord  Nottingham's  iAS^, 


[658]  Wbbb  r.  Webb.  U  JuU/^  28  Car.  2, 1676. 

Bill  of  review  of  a  decree  by  consent,  dismissed. 

The  case  was  between  father  and  son ;  the  son  had  formerly  exhibited  a  bill 
against  his  father,  to  have  an  account  of  a  pexwnal  estate,  and  aUo  of  the  prebend 
of  North  Qrantham,  where  his  father  was  a  trustee  for  him.   At  the  hearing  the 
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son  proved  his  case.  The  Master  of  the  Rolls,  who  beard  it,  mediated  an  agne- 
ment ;  which  produced  a  consent  that  the  father  should  convey  to  the  son,  and  the 
son  should  pay  the  father  £60  per  annum,  and  release  to  his  father  all  accoQQti 
of  the  arrears  and  of  the  personal  estate.  Both  subscribed  their  consent  to  the 
minutes ;  and  thereupon  a  reconciliation  was  made,  and  blessing  odced  and  given 
in  open  Court.  And  after[aU  this,  the  father  brought  a  bill  of  review  to  rerene 
this  decree ;  but  I  immediately  dismissed  the  bill,  and  would  hear  no  more  of  it : 
for  there  can  be  no  error  in  a  decree  by  consent,  consensus  tollit  errorem ;  there 
can  be  no  injustice  in  a  decree  by  consent,  volenti  non  fit  injuTia.{l) 

Note  :  This  case  had  for  a  long  time  stood  referred  to  the  Lord  Chief  Justice 
Hale,  who  had  married  his  daughter  to  the  son ;  but  he  could  never  bring  the 
father  to  reason. — Lord  NottingKam'g  MSS. 

(1)  Dovmvng  v.  Cage,  1  Eq.  Ab.  165.  Toder  v.  Sansam,  1  Bro.  P.  C.  ed.  Tovd. 
468.  Harrison  v.  Bumsey,  2  Ves,  Sen.  488.  Bradish  v.  Gee,  Amb.  229.  Wood  t. 
GHffUh,  I  Mer.  36. 


[669]  Jewon  and  his  Wds  v.  Gbamt.   2Qih  Oeiober,  39  Car  2, 1677. 
L^atee  when  liable  to  refund. 

The  Plaintiff's  wife  was  formerly  the  second  wife  of  the  Defendant's  faUier, 
by  whom  she  had  several  children  ;  but  the  Defendant  was  a  son  by  the  iirst  venter, 
llie  Plaintifi's  wife,  upon  her  first  marriage  with  the  Defendant's  father,  caused 
him  to  enter  into  a  bond  of  £1000  to  secure  a  provision  for  the  children  she  should 
have  by  him.  The  Defendant's  father  by  his  will  gave  the  Defendant  a  legacy  of 
£600,  and  made  his  wife,  the  Plaintiff's  wife,  executrix ;  she  comes  to  an  aereemeat 
with  the  Defendant  to  pay  him  his  legacy,  so  as  he  would  release  his  right  to  the 
real  estate,  and  give  bond  of  £4000  not  to  disturb ;  he  does  so,  and  encutes  the 
release  by  fine  ;  then  she  gives  him  a  bond  of  £600  for  payment  of  his  legacy ; 
and  afterward,  in  satisfaction  of  that  bond,  grants  him  a  rent-charge  of  £80  per 
annum  during  his  life.  This  continued  to  be  paid  for  seventeen  or  eighteen  years 
together  :  but  now  of  late  the  bond  of  £1000  is  put  in  suit  against  her  for  the  benefit 
of  those  children  she  had  bv  Grant ;  and  the  bill  doth  suggest  that  this  bond  wiU 
swallow  up  all  the  assets  which  Grant  left,  and  that  if  it  had  been  known  at  the 
time  of  the  payment  of  this  legacy,  nothing  ought  to  have  been  paid ;  and  ergo 
pra^  that  the  payment  of  the  £80  per  annum,  which  came  in  lieu  of  the  l^iacy, 
may  at  least  cease  for  the  future,  the  Plaintii!  being  content  not  to  demand  repay- 
ment of  what  is  past. 

I  said  this  billdid  rightly  presuppose  a  rule  of  equity,  that  whensoever  a  kguj 
is  paid  by  an  executor,  and  afterward  an  unknown  bond  appears  when  the  assets 
are  gone,  the  executor  hath  equity  in  this  case  against  the  legatee  to  make  him 
refund,  though  he  have  no  equity  [660]  all  against  the  creditor.  And  this  ia 
the  reason  why  this  Court,  when  it  decrees  a  legacy  to  the  plaintiff,  never  requires 
security  from  the  legatee  to  refund  if  debts  appear,  for  the  law  of  this  Court  is  securitv 
enough  ;  and  otherwise  few  legacies  could  ever  be  paid ;  for  if  men  must  fin^ 
security  against  all  dormant  debts  or  contingent  covenants  before  they  receive 
their  legacies,  this  security  must  Iw  out  for  ever,  and  very  few  will  be  able  to  find 
such  security.  It  is  true  the  Spiritual  Court  requires  security  before  they  give 
sentence  for  a  legacy,  and  cannot  be  prohibited  if  they  do  so ;  but  this  Court  never 
does  it  but  in  very  extraordinary  circumstances.(l) 

As  right  as  this  rule  is  which  the  bill  does  presuppose,  yet  it  is  very  wrongfully 
applied  to  this  case ;  for  here  is  no  bond  started  up  whereof  there  could  be  any 
ignorance  in  the  executrix,  it  being  made  upon  her  marriage,  and  for  the  benefit  of 
her  children  ;  nay,  it  is  not  without  some  reasonable  suspicion  that  she  is  privr 
and  consenting  to  have  that  bond  sued  against  her,  thereby  (like  a  true  stepmother) 
to  load  the  Defendant  with  it  if  she  can  ;  here  is  no  grant  of  a  rent-charge,  &c., 
in  satisfaction  of  a  legacy  only,  but  also  for  a  release  of  a  right  by  fine  and  a  bood 
of  £4000 ;  wherefore  after  an  agreement  for  a  legacy,  among  other  things,  executed 
for  eighteen  years  together,  to  put  the  Defendant  now  to  prove  assets  over  and  above 
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the  bond,  or  else  to  lose  the  rest  of  his  satisfaction,  is  unconscionable  and  absurd. 
So  I  dismissed  the  bill. — Lord  Nottingham's  MSS. 

(1)  Nelthrop  v.  HUl,  1  Ca.  in  Cha.  136.  Grove  v.  Sanson,  1  Ca.  in  Cha.  U8. 
Noel  T.  Robinson,  2  Vent.  358 ;  1  Vern.  90 ;  Anon.  1  Vern.  162.  Hodges  v. 
Waddington,  2  Vent.  360 ;  2  Ca.  in  Cha.  9.  Newman  t.  Barton,  2  Vern,  205. 
Anon.  1  P.  W.  495.  Anon.  1  Atk.  m.  Edwards  y.  Freeman,  i  P.  W.  U1.  OrtT. 
Kaimes,  2  7«.  Sen.  194.  Moore  v.  Moore,  2  7m.  S«n.  596.  Hawkins  t.  i>a«,  Am&I. 
160  ;  3  Jlfer.  555.  Walcoit  v.  MZ,  1  P.  W.  495,  n. ;  2  .Bro.  C.  C.  305.  Sfalin  v. 
Hooper,  cit.  2  £ro.  C.  (7.  ed.  305,  n.  Simmons  v.  Boiianrf,  3  Mer.  547. 
An£ro6u$  v.  Davidson,  3  ilfer.  569. 


[661]  OOBING  p.  GOKING.   l7tA  December,  28  Cor.  2,  1676. 

An  injunction  to  restrain  a  lessee  from  ploughing  pasture  lands,  which  had  remained 
unplougbed  during  the  continuance  of  the  lease  for  thirty  years,  but  were  ploughed 
wiuiin  six  years  prior  to  its  commenoement,  refused. 

Lessee  for  years,  determinable  on  lives,  during  the  last  aged  life  begins  to  plough, 
and  an  injunction  was  prayed. 

1.  Before  the  statute  of  Gloucester  if  lessee  for  years,  whose  estate  was  created 
by  act  of  the  party,  had  ploughed  up  meadows  and  pastures,  no  account  of  waste 
lay,  not  so  much  because  it  was  doubted  whether  it  was  waste,  as  because  it  was  the 
{oily  of  the  party  that  he  did  not  provide  for  his  own  security  by  covenant ;  for 
otherwise  it  was  of  estates  created  by  act  of  law,  as  tenant  in  dower  and  t^iant 
by  the  courtesy,  &c.  2.  In  those  days  we  meet  with  no  injunctions  granted  in 
equity  to  amend  the  common  law.  3.  But  now,  in  imitation  of  the  law,  it  hath 
obtained  that  if  a  jointress  go  about  to  deface  a  seat,  or  if  lessee  for  years  would 
make  any  considerable  destruction,  this  Court  usually  grants  an  injunction,  and 
stays  the  ploughing  of  meadows  or  of  ancient  pastures.  4.  Here  the  pastures 
had  been  ploughed  within  six  years  before  the  lease  began,  and  ergo,  though  the 
lease  have  continued  thirty  years,  during  all  which  time  the  pastures  have  been 
unploughed,  yet  that  will  not  make  them  ancient  pastures  within  the  rule  of  this 
Court ;  for  as  to  the  lessee  himself  who  took  these  pastures  subject  to  the  liberty 
of  ploughing,  they  remain  still  so,  notwithstanding  this  forbearance  ;  otherwise 
if  they  had  been  so  long  out  of  lease  :  besides,  it  was  said  that  the  juistures  being 
^own  lean,  and  running  to  fern  and  moss,  the  ploughing  would  be  an  improvement. 
Wherefore  I  granted  an  mjunction  only  as  to  the  niMdows,  but  not  as  to  the  pasture. 
—Lord  Nottingham's  MSS. 

[662]  Denew  v.  Stock.   9fA  November,  29  Car.  2, 1677. 

Rep.  temp.  Fvm^,  437. — No  relief  in  equity  against  a  security  given  for  performing 
the  SMitence  of  a  court  of  admiralty,  although  reversed  on  appeal,  the  court  to 
which  appeal  had  been  made  not  having  jurudiction. 

The  ship  Diana,  which  was  the  Defendant  Stock's  ship,  was  taken  at  sea,  in  the 
time  of  our  wars  with  Holland,  and  carried  into  Villa  Franca,  and  there  condemned 
as  prize,  and  sold  to  Coleman ;  afterward  the  ship  coming  through  our  channel 
was,  by  distress  of  weather,  driven  into  the  port  at  Dover,  where  Stock,  the  Defendant, 
seized  her  as  his  own.  Denew,  the  Plaintiff,  to  rescue  this  ship  from  seizure,  gave 
bond  to  the  value  of  the  ship  to  abide  the  final  sentence  of  the  admiralty  at  Dover  ; 
they  adjudge  the  ship  to  Stock ;  Denew  prays  a  commission  of  review  ;  upon  which 
divers  witnesses  were  examined,  and  the  sentence  in  Dover  reversed ;  but  all  this 
set  aside  again  upon  pretence  of  informality,  because  the  commission  of  review  was 
not  in  the  name  of  the  Lord  Warden  of  the  Cinque  Ports,  but  granted  as  of  course 
by  the  judges  of  the  admiralty  at  Dover.  Thm  Stock  gets  the  bond  out  of  the  court 
below,  and  sues  it  at  law ;  and  to^be  relieved  against  that  suit  was  the  scope  of  the 
bill. 

I  sent  this  case  first  to  law,  to  see  whether,  as  the  condition  of  this  bond  was 
penned,  there  were  any  forfeiture  dt  law ;  and  after  judgment  there,  to  resort  back 
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to  this  court  for  equity.  At  law  it  was  resolved  upon  argument,  1.  that  no  sentence 
in  the  admiralty  of  Dover  could  he  reviewed  by  the  judges  there,  or  by  the  Lord 
Warden  himself ;  for  the  Lord  Warden  cannot  have  a  greater  power  to  review  liii 
own  sentence  than  the  [663]  Admiral  of  England  hath ;  hut  all  sentences  in  tbe 
High  Qourt  of  Admiralty  are  reformed  by  appeal  to  the  King  in  Chancery,  and  t 
commission  under  his  Great  Seal  delegating  some  persons  to  review  ;  and  so  it  ought 
to  have  been  here,  for  there  ia  no  doubt  but  the  king's  commission  will  go  to  the 
Oinque  Ports,  though  his  ordinary  writs  do  not ;  and  this  way  of  review  is  evident 
to  be  ft  part  of  the  commoa  law,  by  the  statute  of  26  H.  8,  touching  appeals  in 
ecclesiaBtical  proceedings,  which  says,  as  hath  been  used  in  cases  of  the  admirah;. 
2.  The  consequence  of  this  is,  that  the  commission  of  review,  and  all  proceedingB 
thereupon,  and  the  reversal  of  the  first  sentence,  are  not  only  informal,  out  utterly 
null  and  void.  3.  The  consequence  of  that  consequence  is,  that  now  the  fint 
sentence  at  Dover  is  become  the  final  sentence,  for  non-performance  whereof  the 
bond  is  forfeited.    So  judgment  was  given  for  Stock  at  law. 

And  now,  for  equity,  it  was  urged,  that  Denew  was  in  effect  but  bail  for  CoUman  ; 
that  his  title  was  grounded  on  a  sentence  at  Villa  Franca,  which  is  presumed  to  be 
just,  for  the  contrary  sentence  at  Dover  was  manifestly  erroneous,  though  a  right 
way  were  not  taken  to  reverse  it ;  and  the  very  prasession  of  a  prize  for  twenty-four 
hours  alters  the  property,  without  a  sentence.  So  that  if  an  Englishman  retake 
that  prise,  he  may  retain  it  a^^ainst  the  first  English  proprietor,  as  our  law  books 
say.  The  defendant  said  the  justice  of  the  cause  was  not  examinable  here ;  if  it 
were,  it  would  manifestly  appear  that  the  capture  was  a  downright  piracy,  without 
any  pretence  of  a  Dutch  commission,  except  one  dated  the  24th  March,  which 
plainly  was  sent  for  after  the  fact  done ;  for  this  could  never  warrant  a  capture 
in  Italy  upon  the  1st  April.  And  it  is  a  strange  kind  of  equity  to  say  the  sentence 
was  unjust  when  a  man  hath  bound  himself  to  perform  it ;  for  by  this  the  justice 
of  all  inferior  courts  [664]  shall  be  examinable  here,  ii  security  have  beengiven  to 
abide  the  order  of  the  courts ;  and  to  debate  the  merits  were  to  turn  the  Chancery 
to  an  Admiralty. 

I  said  (as  before  in  Peter  Blad's  case,  the  Dane  (3  Swans.  603,  604)),  that  the 
Chancery  had  undoubtedly  an  Admiralty  jurisdiction,  but  there  was  no  xise  of  it 
here,  for  the  examination  of  the  fact  can  now  be  carried  no  further  ;  ergo^  the  hw 
being  against  the  plaintiff,  equity  is  so  too,  and  the  bill  must  be  dismissed. 

Ash  9.  Abdy.   13  June,  30  Car.  2, 1678. 

A  demurrer  to  a  bill  exhibited  subsequently  to  the  statute  of  frauds,  for  the  perftnm- 
anoe  of  a  parol  agreement  prior,  overruled,  the  statute  not  being  retrospective. 
Statutes  restrictive  of  the  otnnmon  law  receive  a  restrictive  construction.  The 
statute  of  frauds  originated  with  Lord  Nottingham. 

The  bill  was  to  execute  a  parol  agreement  before  the  late  aet  for  inevention  of 
frauds  and  perjuries  (29  Car.  2,  e.  3),  but  the  bill  itself  was  exhibited  since  the  act ; 
for  which  cause  the  Defendant  demurred,  supposing  the  new  act  had  barred  this 
suit ;  but  I  overruled  the  demurrer  ;  for  the  act  was  not  to  be  construed  widi  a 
retrospection  and  to  bar  agreements  precedent,  but  did  only  look  forward  and 
provide  for  the  future  (4  H.  7,  10,  pL  6  ;  10  E.  7,  22 ;  Jenk.  233,  pi.  6.  Jagites 
V.  Withy,  1  H.  Bl.  65) ;  the  rather  because  all  acts  which  restrain  the  common  law 
ought  themselves  to  be  restrained  by  escposition.  And  I  said  that  I  had  some  reason 
to  know  the  meaning  of  this  law  ;  for  it  had  its  first  rise  from  me,  who  brought  in 
the  bill  into  the  Lords'  House,  though  it  afterwards  received  [666]  some  additions 
and  improvements  from  the  Judges  and  the  civilian8.(l)  And  the  counsellors  at 
the  bar  cited  another  case  in  the  King's  Bench  this  very  term,  where  the  same 
point  being  specially  found,  was  so  likewise  adjudged  upon  argument ;  which  I 
was  glad  to  hear  of ;  but  said,  if  they  had  adjudged  it  otherwise,  I  should  not  have 
altered  my  opinion. 

(1)  No  one  of  the  popular  conjectures  concerning  the  history  of  this  celebrated 
statute  refers  its  origin  to  Lord  Nottingham.  That  fact  seems  placed  beyond  doubt 
by  the  account  in  the  text ;  and  there  may  have  been  some  foundation  for  the 
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tradition,  that  Sir  Matthew  Hale  and  Sir  LedUie  Jenkins  assiBted  in  its  preparation. 
SeeOUb.nep.inEq.m  ;  I  North,  Life  of  ChtUfordy  209  ;  l£ttrr.418;  &East,n. 

Lord  HoLLEs  v.  Hutchinson.   24^  May,  31  Car.  2, 1679. 

[See  Frassr  v.  Mason,  1883,  11  Q.  B.  D.  580.] 

Copyhold  fines  were  ascertained  at  two  years'  value,  and  a  commiasion  was  issued 
to  ascertain  the  value  of  the  tenements  issued  under  a  decree  by  consent,  the 
principle  of  which  was  disapproved. 

On  rehearing,  it  ajroeared,  that  there  had  been  two  decrees  in  the  case ;  one  in 
the  time  of  the  Lord  Bacon,  when  the  fines  were  ascertained  at  two  years'  value, 
upon  an  alienation,  and  a  year  and  a  half's  value  upon  a  descent  or  alienation  to 
wife  or  children ;  another  in  the  time  of  the  Lord  Chancellor  BromUy^  which  was  to 
explain  the  former  decree,  upon  a  complaint  that  the  lord  took  upon  himself  to  judge 
the  values,  whereupon  the  Chancellor  issued  out  a  commission  to  survey  the  value 
of  every  tenement ;  and  upon  the  return  of  that  commission  a  decree  was  drawn 
up,  by  consent,  to  make  this  survey  the  binding  and  perpetual  measure  as  to  the 
values. 

The  Plaintiff  urged,  that  the  second  decree  could  not  be  binding  for  ever  ;  for, 
1,  the  survey  to  which  [666]  the  decree  refers,  is  not  extant  upon  record  ;  so  there 
is  no  way  either  tor  lord  or  tenant  to  prosecute  contempts  upon  this  decree.  2.  If 
it  could  be  so,  yet  the  decree  is  now  become  impracticable,  for  the  survey  sets  various 
and  uncertain  values  upon  meadow  ;  and  who  can  now  tell,  in  divided  tenements, 
which  is  the  best  and  which  is  the  worst  sort  of  meadow,  et  sic  de  eceteris. 

The  Defendant  said  this  decree,  by  consent,  had  been  found  very  practicable  for 
fourscore  years  together,  and  the  survey  had  been  the  rule  all  this  while ;  for  though 
it  be  not  enrolled  with  the  decree,  as  the  latter  and  better  practice  is,  yet  an  ancient 
survey  is  still  extant,  and  was  found  amongst  the  writings  of  Sir  Erasmus  Early, 
who  mortgaged  to  the  Plaintiff,  and  is  since  foreclosed,  and  could  not  be  made  to 
serve  this  turn  ;  and  offered  to  try  at  law  that  this  was  the  true  survey,  by  which  it 
appears,  that  of  ninety-five  tenements  contained  in  it,  sixty  still  remain  as  they 
were  at  first,  so  no  ground  to  change  the  decree  as  to  them  ;  and  of  those  tenements 
which  are  altered,  the  nature  and  quality  doth  appear  by  the  copies  ;  and  the 
Defendant  offered  to  mend  the  decree  so  far,  that  where  there  is  any  variance  from 
the  survey,  the  Plaintifi  shall  be  answered  according  to  the  highest  value  of  meadow, 
arable,  or  pasture  ;  and  hoped,  that  after  so  great  improvements,  all  should  not  be 
let  loose  again  ;  the  rather  because,  if  the  lord  and  tenants  had  agreed  by  deed  under 
hand  and  seal  to  settle  the  fines  in  this  manner,  it  would  have  bound  a  purohaser 
with  notice  ;  a  fortiori,  of  a  decree  by  consent. 

I  said  the  first  decree  was  adversary,  and  when  it  reduced  uncertain  fines  to 
two  years  or  a  year  and  half's  value,  it  said  no  more  than  the  law  would  have  said  ; 
for  fines  uncertain  are  not  arbitrary  and  unlimited,  but  ought  to  be  reasonable  ; 
and  here  the  fines  were  still  left  [667]  uncertain  as  to  the  quantity,  though  not  as 
to  the  measure  ;  2,  but  then  the  second  decree,  which  came  into  this  case  by  way 
of  explanation,  was  altogether  improper  and  unneccEsary  ;  for  by  pretending  to 
ascertain  the  values  of  every  tenement  it  changed  the  whole  nature  of  the  case, 
and  would  make  fines  in  themselves  uncertain,  to  be  fines  certain  for  ever ;  and 
this  was  attended  with  manifest  inconvenience  :  for  the  values  of  land  being  subject 
to  a  perpetual  variation,  it  was  absurd  to  settle  them  at  a  perpetual  certainty ; 
and  it  might  be  as  re-asonable  to  settle  a  perpetual  value  of  tithes,  which  ought  to 
rise  bnd  fall  with  the  land  itself  ;  and  if  there  had  been  no  such  explanatory  decree, 
the  law  would  still  have  kept  these  uncertain  fines,  within  the  certainty  of  a  reason- 
able measure ;  yet  it  cannot  be  denied  that  this  decree  was  by  consent ;  3,  there 
are  many  precedents  in  this  Court  whereby  fines  uncertain  have  been  reduced 
to  a  reasonable  estimate  or  value,  but  this  second  decree  is  the  first  precedent 
whereby  uncertain  values  were  made  certain  and  perpetual  by  a  survey ;  4,  it  is 
manifest  that  the  execution  of  this  survey  is  become  in  part  very  difficult,  insomuch 
thst  the  Defendants  themselves  do  offer  some  amendment  of  the  decree  in  these 
particulars ;  so  that  there  is  an  evident  necessity  of  some  kind  of  variation ;  6,  the 
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main  end  of  the  decree  is  peace,  and  if  that  cannot  be  attained  by  it,  some  other 
course  must  be  thought  of  ;  but  here  can  be  no  avoiding  oi  suits  while  this  decree 
stands,  that  is  plain  :  for  the  lord  hath  no  remedy  for  any  fine  ;  f if  he  demand 
it  according  to  the  surrey,  the  lord  cannot  prosecute  the  tenants  upon  the  decree, 
for  want  of  a  copy  of  the  survey  which  the  tenants  now  show,  but  the  lord  luth  it 
not,  and  ergo,  must  be  forced  to  exhibit  a  bill  to  discover  the  survey ;  and  if  the 
lord  would  enter  for  a  forfeiture  for  non-payment  of  the  fine,  he  cannot  do  that 
because  the  duty  is  uncertain  ;  or  if  he  could,  a  suit  in  [668]  equity  by  the  tenante, 
grounded  upon  this  decree,  would  follow  ;  since,  ergo,  suits  are  unavoidable  during 
this  decree,  it  were  better  to  leave  the  lord  and  tenants  to  the  common  rules  of  law 
in  such  case,  than  to  entangle  and  perplex  both  sides  by  such  a  decree  ;  6,  for  the 
survey  produced  is  manifestly  defective  in  regard  it  doth  not  appear  it  was  ever 
subscribed  by  Malin,  as  the  decree  required,  bo  that  the  decree  of  itself  neither 
helps  nor  hurts  without  the  aid  of  this  Court ;  and  if  the  tenants  were  Plainti&, 
they  ought  to  pray  this  Court  to  supply  the  defect  of  this  decree,  but  being  Defend- 
ants, how  can  they  hinder  the  reformation  of  it  1  7,  and  especially  since  it  is  become 
in  a  great  measure  impracticable ;  as  for  example,  it  appears  by  the  survey  that 
WiUiam  Mor^an*s  tenement  is  subdivided  in  such  manner,  that  several  copy- 
holders inhabit  the  same  messuage ;  and  if  one  die,  what  fine  shall  be  taken  to 
conclude  the  rest,  unless  it  be  such  a  fine  as  shall  be  ascertained  upon  trial  at  law  { 
So  likewise  when  lands  are  subdivided,  or  the  kind  and  nature  of  the  lands  altered ; 

8,  for  it  is  no  answer  to  say  that  the  memory  of  the  ancient  nature  of  the  lands, 
together  with  the  abuttals  and  boundaries  of  it,  is  preserved  in  the  recitals  of  the 
copies  ;  for  the  survey  and  decree  ought  to  be  complete  in  themselves,  and  not  to 
depend  upon  the  diligence  of  the  steward  to  amend  their  imperfections,  because  if 
the  decree  be  not  perfect  throughout,  the  sooner  it  is  set  aside  the  better,  for  time, 
which  hath  already  made  great  alterations  in  part,  will  still  make  more  and  more ; 

9,  nor  is  it  greatly  material  to  say  this  decree  hath  been  found  practicable,  and 
submitted  to  for  eighty  years  last  past ;  since,  for  more  than  forty  of  those  rears, 
the  manor  hath  been  in  the  hands  of  successive  mortgagees  who  were  lord^  pro 
tempore,  and  they  being  accountable  for  no  more  than  what  they  received,  were  not 
concerned  to  dispute ;  10,  the  only  difficulty  which  re-C669}-m8ins  with  me  is, 
that  the  bill  doth  not  pray  to  vacate  the  decree,  or  to  set  it  aside,  but  otJy  to  amend 
the  defects  of  the  survey,  and  that  a  new  commission  may  be  awarded  to  that 
purpose  ;  that  to  open  a  new  survey,  the  true  state  and  value  ai  all  the  tenements 
may  be  known  :  now,  though  this  kind  of  remedy  will  be  necessary  to  be  renewed 
every  thirty  or  forty  years,  yet  since  no  decree  can  go  beyond  the  prayer  of  the  bill 
I  awarded  fiuch  a  commission,  and  will  consider  of  the  further  setuement  at  the 
return  of  that  commission. — Lord  NottUigham^s  MSS. 

f,.  Rex  If.  Gabew.   12^  October,  34  Car.  2, 1682. 

1  Vem.  54. — Letters  of  marque  vacated. 

Memorandum,  that  in  Easter  term  last,  though  hitherto  not  reported,  there 
was  a  scire  facias  brought  against  Carew,  to  repeal  certain  letters  of  marque  and 
reprisal,  which  he  had  obtained  anno  1665  against  the  Dutch  flagrante  bello,  and 
still  insisted  upon,  notwithstanding  the  treaty  at  Breday  wlwreby  all  pretences 
of  this  kind  were  amortised,  and  notwithstanding  several  orders  of  the  coimcil 
board  to  forbid  all  proceedings  upon  those  letters,  and  a  proclamation  under  the 
great  seal  to  recall  them :  his  pretences  were,  1,  that  letters  of  marque  are  the 
subject's  remedy  against  foreign  injuries ;  and  when  they  are  once  panted, 
the  king  cannot  determine  that  remedy  in  prejudice  of  the  subject  till  satuCacticm 
be  obtained.  2.  The  rather,  because  there  was  an  express  clause  inserted  in  those 
letters,  that  no  future  peace  should  derogate  from  them :  and  [670]  his  counsel, 
after  a  week's  time  given  them  to  argue  these  points,  praved  longer  time,  that 
they  might  study  this  case  a  little  better,  as  the  novelty  of  it  deserved. 

I  said  this  case  was  of  great  concernment  to  the  kingdom,  wd  that  peace  or 
war  with  Holland  did  depend  upon  the  resolution  of  it,  and  made  it  necessary  to 
be  speedily  determined ;  wherefore  I  would  not  grant  them  any  further  day,  for 
I  bad  thoroughly  considered  the  case.   And  first  I  observed,  that  this  cause  vu 
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properly  in  Chancery  upon  many  accounts,  not  only  as  it  was  a  scire  fadaa  to  repeal 
letters  patent,  but  as  it  was  a  cause  of  state ;  and  likewise  as  it  was  a  marine  cause, 
and  did  concern  depredations  on  the  sea,  in  which  cases  the  Chancery  as  well  as 
the  Admiralty  hath  a  clear  jurisdiction,  and  this  appeura  by  what  was  said  in  Peter 
Blad's  case  (3  Stpans.  603,  604),  and  by  many  reccwds  and  precedents  cited  in  my 
Parliament  MSS.,  tit.  Admiralty,  and  tit.  Chancery ;  and  is  most  expressly  so 
settled  and  enacted  in  a  statute  not  printed  ;  viz.  31  H.  6,  Rot.  PL  No.  68.  (5  Rot. 
Pari.  268.) 

Secondly,  it  is  a  considerable  question  whether  these  letters  of  marque  were 
ever  good,  because  they  were  granted  flagrante  bello,  at  which  time  the  previous 
conditions,  of  letters  of  request,  &c.,  could  not  be  observed. 

Thirdly,  if  they  were  never  so  well  granted  at  first,  yet  they  are  now  very  clearly 
determined.  Wherein,  first,  it  is  to  be  considered,  that  all  letters  o£  marque  and 
reprisal  are  in  their  own  nature  determinable  at  the  pleasure  of  the  prince  or  state 
which  granted  them,  and  that,  without  any  wrong  or  injustice  at  alt  to  the  person 
to  whom  they  are  granted  ;  for  they  are  and  must  always  oe  subject  to  that  supreme 
law  of  salus  populi  ;  and  if  [671]  were  otherwise,  it  would  be  quite  out  of  the  power 
of  any  government  to  preserve  their  subjects  in  peace,  but  all  treaties  of  accommoda 
tion  must  be  forborne  until  he  who  had  letters  of  m<»rque  would  consent,  which 
were  most  absurd  ;  and  ergo,  the  clause  in  these  letters  that  no  future  peace  should 
derogate  from  them,  as  it  is  new  and  of  a  strange  nature,  so  it  is  utterly  void  in 
itself ;  for  the  king's  prerogative  in  matters  of  peace  and  war  is  absolute  and  un- 
limited, nor  can  the  king  put  it  out  of  his  power  to  make  a  peace,  or  enable  any 
subject  to  dispute  his  sovereignty  in  this  point. 

Secondly,  this  point  is  mwt  clear  by  the  constant  practice  of  all  ages  and  all 
nations.  And,  first,  it  is  plain  that  a  truce,  which  is  less  than  a  peace,  doth  super- 
sede all  letters  ci  marque  for  that  time.  This  appears  by  10  a.  6,  Bot.  PI.  No. 
34  (4:  Bot.  Pari.  402),  where  the  Commons,  in  their  petition  for  reprisals  against 
Denmark,  say  there  was  a  statute  made  in  4  6,  that  if  the  subject  be  spoiled 
contrary  to  the  tenor  of  any  truce,  for  want  of  mentioning  therein  that  letters  of 
marque  should  cease,  the  persons  grieved  should  have  reprisals.  In  the  next  place 
a  safe  conduct,  which  is  less  than  a  truce,  doth  likewise  supersede  alt  letters  of 
marque ;  and  so  it  was  ruled  in  the  parliament  of  Paris  against  the  merchants 
of  Montpellier,  who  would  have  executed  their  letters  of  marque  against  the  subjects 
of  Genoa,  upon  such  as  came  thither  by  safe  conduct,  as  appears,  Papon's  arrets, 
284  ;  and  the  like  appears  by  the  judgment  of  the  parliament  2  B.  5,  pi.  1,  Rot. 
Par.  No.  34  (4  Rot.  Pari.  60),  where  some  citizens  of  I^don  who  had  letters  of 
marque  against  the  Genoese,  petitioned  the  king,  that  he  would  be  graciously  pleased 
hereafter  to  grant  them  no  safe  conduct  in  prejudice  of  those  letters  <rf  marque. 
And  bfr{672]-fore  that,  viz.  11  if.  4,  Bot.  PI.  No.  66  (3  Bot.  Pari.  643),  John  Ked- 
welly  de  Bridge-water  complained  in  parliament  of  divers  injuries  done  him  by  the 
French,  and  prayed  letters  of  marque  and  reprisal,  as  well  by  sea  as  by  land,  against 
all  those  who  have  no  safe  conduct ;  the  answer  was,  that  letters  of  request  ought 
first  to  precede  ;  but  admitted  on  all  hands  that  a  safe  conduct  would  prevail. 

Wherefore  upon  the  whole  matter,  I  gave  judgment,  that  the  letters  patent 
of  marque  and  reprisal  should  foe  vacated  and  cancelled. — Lord  Nottingham's  MSS. 

TONSON  V.  Walkeil(I)   25th  April  1752. 

Injunction  till  hearing  [to  restrain  the  publication  of  Milton's  poems  with  Dr. 
Newton's  notes,  notwithstanding  a  small  addition  of  original  commentary. 

The  Solicitor-General  moved  for  an  injunction  to  stay  the  Defendant's  printing 
an  edition  <^  Milton,  with  Dr.  Newton's  notes,  and  made  three  points. 

1.  That  at  the  common  law.  authors  have  a  right  to  their  productions,  exclusive 
and  independent  of  the  statute  8  Anru,  c.  19,  upon  principles  of  property,  upon 
the  constant  opinion  of  all  men.  In  1662,  statute  13  &  14  Car.  2,  c.  33,  s.  3,  gives 
power  to  the  Universities  to  licence  books,  except  such  as  belong  to  particular 
persons,  and  those  not  without  their  consent,  supposing  there  were  such  books. 
Another  clause  prohibits  setl-[673]-ing  books  without  the  consent  oi  the  proprietor  ; 
not  giving  any  right,  but  supposing  that  it  already  existed.   That  law  expired  in 
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1692  ;  it  dropped  m  respect  of  the  licensiog  clauses,  and  not  from  the  acknov- 
ledgment  of  property  in  authors.  In  this  time  several  bye-laws  were  made  by  the 
Stationers*  Company,  and  confirmed  by  the  Chancellor,  settling  penalties  on  those 
violating  the  right  of  the  owners.  In  1694  bye-laws  were  mtule  to  reMedy  what 
was  lost  by  the  npiration  ctf  the  act,  but  they  were  ineffectual.  The  princii^  of 
ownership  is  received  as  a  ground  of  property,  18  Car.  2.  The  Stationers  against 
the  patentees,  about  the  printing  of  BcIVm  Abridgment  {Carter,  89),  29  Car.  3 
The  Company  of  Stationers  v.  Seymour  (1  Mod.  256).  There  Pemberton  argued 
from  the  principle  of  property  in  the  author,  and  it  was  admitted  on  the  other 
side  ;  and  the  Court  said  that  almanacks  might  belong  to  the  crown,  because  there 
was  no  particular  author.  The  world  has  entertained  the  same  notion ;  they 
huy  and  sell,  settle,  pay  debts,  and  make  provisions.  The  Defendants  admit  it 
and,  therefore,  cannot  contradict  the  right  of  authors  antecedent  to  the  statute  of 
Anne.    If  any  other  proof  were  wanted,  the  preamble  to  that  statute  supplies  it. 

2.  Whether  the  act  has  accumulated  remedies  to  secure  a  prior  right  violated, 
or  to  take  it  away  %  The  act  took  its  rise  from  a  private  petition  of  bookselleiB. 
asserting,  as  a  thing  uncontroverted,  that  they  had  the  right  in  the  copieA,  and 
prayed  a  confiscation  of  what  had  been  printed,  the  provision  by  action  on  the 
case  not  being  efiectual.  ^e  preamble  is  to  encourage  authors ;  tiding  away 
copyright  would  not  do  it ;  it  is  not  done ;  but  they  give,  during  a  certain,  time, 
PH674]'Qalties  of  confiscation,  and  other  penalties  and  privileges ;  and  these  to 
begin  from  the  entry  in  the  Stationers'  Hall.  The  Universities  have  a  right  to 
particular  books;  Oxford,  in  1703,  to  Lord  Clarendon's  Biitory:  the  act  neither 
benefits  nor  prejudices  any  right  under  letters  patent. 

3.  Subsequent  determinations  and  expositions  sl^w  that  it  hasbeenso  understood. 
The  act  does  not  meddle  with  law  books,  because  it  did  not  mean  to  take  amy  the 
right  of  the  crown  or  patentee ;  that  was  not  a  mischief  to  be  remedied :  yet  in 
oases  of  law  books,  the  Court  has  interposed  on  the  original  rig^t. 

1.  Webb  V.  Bose,  Easter  term  1729.  Decree,  1732  <cit.  4  Burr.  2330;  2 
Bro.  P.  C.  ed.  Toml.  138).  The  bill  was  by  Webb's  executors,  to  piOTent  the  De- 
fendant printing  his  Precedent's  of  Conveyancing,  and  decreed ;  not  from  the  foroe 
of  the  statute  of  Anne ;  1,  the  work  was  not  within  it ;  2,  it  was  not  then  printed, 
and  the  act  extends  only  to  books  after  publication,  and  no  action  would  lie,  because 
they  were  not  entered.   It  turned,  therefore,  on  the  original  right. 

2.  ForesUr  v.  Walker,  13th  June  1742  (cit.  4  Burr.  2331  ;  2  Bro.  P.  C.  ed. 
Toml.  138).  Abill  was  brought  bythe  author  of  Notes  of  Cases,  in  Lord  Talbot's  tune. 
to  enjoin  the  printing ;  this  being  a  law  report,  was  not  within  the  act,  and  could 
not  be  published  without  the  licence  of  the  patentee,  yet  an  injunction  was  granted 
and  acquiesced  under. 

3.  Pope  V.  Curl,  5th  JuTie  1741  (2  Atk.  342).  Bill  to  prevent  the  publicatioa 
of  his  letters  with  Dr.  Swift ;  upon  [676]  argument,  the  injunction  was  granted  and 
acquiesed  under. 

4.  Austin  V.  Cay,  17th  May  1739.  A  demurrer,  because  the  discovery  would 
expose  the  party  to  penalties,  was  over-ruled,  the  remedy  in  equity  being  upon  the 
original  right ;  beside,  there  is  no  proceeding  for  the  penalties  until  entry  in  the 
books  of  the  Company  ;  but  the  want  of  entry  is  no  impediment  here,  the  Court 
proceeding  on  the  property  ;  and  the  objection  has  been  repeatedly  over-ruled. 
If  the  term  is  expired,  the  Court  does  not  refuse  to  interp<»e.  Sir  Josej^  Jekffi, 
who  sat  in  parliament  when  the  act  passed,  made  a  precedent,  9th  June  1735. 

5.  Anon,  {probably  .Eurc  v.  Walker,  9th  June  1735,  cit.  4  Burr.  2325  ;  2  Bro. 
P.  C.  ed.  Tonu.  138).  A  hill  for  an  injunction  against  the  Defendant,  for  printing 
the  Whole  Duty  of  Man,  upon  an  assignment  of  property  by  the  author  <»  it ;  the 
work  having  b«Bn  printed  in  1657,  was  not  within  the  statute  of  Anne ;  an  injunc- 
tion was  granted  and  acquiesced  under.  The  author  was  only  guessed  at,  but  it  wai 
presumed  that  the  person  who  first  brought  it  to  the  prras,  lud  the  property  (rf  it 
assiffned  to  him. 

g,  V.  Falkner,  28th  November  1735  {Motte  v.  Falkrur,  cit.  4  Burr.  2325; 

2  Bro.  P.  C.  ed.  Toml.  138),  by  Lord  Talbot.  The  bill  was  filed  by  the  attignea 
of  Pope's  Letters  for  an  injunction,  and  to  restrain  their  b«ng  printed  in  Ir^and. 
Several  of  the  peces  were  printed  in  1701  and  1702,  and  1708,  so  that  the  tens 
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<^  twenty-eight  years  was  expired.  Lord  Ta^ot  granted  an  injunction  to  restrain 
the  printing  of  the  whole ;  and  that  was  aoquieved  under. 

[6763  l-WtUker  t.  Walker,  27th  June  1736  (Walthoe  v.  Walker,  cit.  4  Burr.  2325 ; 
2  Bro.  P.  C.  ed.  Tond.  138).  The  bill  was  to  restrain  the  printing  of  NeUoa'a 
FettiwUt,  a  book  first  printM  in  1703.  Sir  Josej^  Jekyl  granted  the  injunction, 
which  could  not  have  been  unless  the  property  had  continuance  beyond  the  term 
limited  by  the  act,  and  it  was  acquiesced  under. 

8.  Tons<m  v.  Walker,  Bth  May  1739  (cit.  4  Burr.  2326).  The  bill  claimed 
property  in  MUton's  Poems,  and  the  notes  of  the  commentators ;  on  certificate 
of  bill,  and  reading  afiidavit  and  assignment,  an  injunction  was  granted  parte, 
and  acquiesced  under. 

Ko  one  application  was  refused.  This  is,  at  least,  sufficient  for  granting  an 
injunction  till  hearing ;  especially  where  the  Defendant  has  acquiesced  in  former 
instances,  and  has  added  what  he  has  clearly  no  right  to,  as  NewtoiCs  notes.  Public 
u^ty  makes  one  wish  the  law  could  be  thus  ;  and  that  consideration  weighs  in 
cases  doubtful. 

Hie  objectbns  are  not  true  in  fact,  or  grounded  on.  narrov  imnciplea.  That 
it  will  make  books  dearer ;  manifestly  it  will  not.  The  public  is  interested  to  have  good 
editions,  and  cheap.  If  the  property  is  not  secured,  there  can  be  no  fine  editions  of 
new  books,  while  they  may  be  printed  worse,  on  a  worse  paper ;  if  they  hare 
property  it  may  be  done,  because  they  may  wait  for  time  to  supply  the  charge  by  a 
number.  As  to  cheap  editions,  less  than  600  copies  will  not  reimburse  them  ;  it  is 
their  interest  then  to  make  such  an  edition  as  will  be  sold  universally.  This  is  a 
scandalous  edition ;  the  [677lF&pdi^  uid  the  printing  bad.  The  principle  is  narrow  ; 
books  are  the  production  and  property  of  man's  ingenuity  ;  the  property  in  them, 
is  the  only  encouragement  of  letters. 

The  Lord  Chancellor.  If  this  case  comes  to  be  heard,  I  shall  be  inclined  to  send 
a  case  to  the  judges,  that  the  point  of  law  may  be  finally  settled,  for  I  do  not  know 
that  it  has  been  judicially  determined ;  but  Dr.  Nevton*8  notes  come  within  the 
statute  of  Anne ;  and  this  edition  mixing  his  notes  with  the  rest,  cannot  go  on 
unless  they  can  answer  that.  I  should  therefore  be  glad  to  hear  the  Defendant's 
counsel  on  that  point. 

Mr.  Clark  for  the  Defendant.  There  are  two  questions  :  1,  the  nature  of  the 
work,  and  the  ingredients  of  it ;  2,  the  PlaintifiE's  right  to  the  ingredients,  and 
whether  what  the  Defendants  have  done  is  an  infringement  of  his  right  ? 

The  ingredients  are  said  to  be  the  text,  and  the  notes  of  various  editions  by 
Fenton,  Bentley,  and  Netoton ;  there  are  other  ingredients  to  which  the  Plaintiif 
has  no  right,  from  the  comment  of  Hume,  Addison,  Pearse,  Richardson,  Warburton, 
Benton,  Upton,  and  the  essay  on  Milton*»  Imitation.  The  Defendant,  Merchant, 
is  a  man  ot  learning,  and  an  admirer  at  MUton.  Dissatisfied  with  the  text  and 
notes,  he  planned  a  new  edition  from  various  sources. 

The  Ijjrd  Chancellor.  I  shall  not  determine  the  general  question,  either  at 
law  or  on  the  effect  of  the  statute ;  but  I  desire  to  know  [678]  how  you  show  that 
Dr.  Newton's  notes  are  not  within  the  statute. 

Mr.  Clark.  There  are  several  works  not  within  the  statute ;  as  a  dictionary, 
like  Stephens's  Thesaurus.  If  another  writer  were  to  compile  another  dictionary, 
and  take  considerable  portions  of  the  former,  if  not  done  evasively,  there  would  be 
no  violation  of  the  act.  No  more  is  a  fair  abridgement.  As  in  Gyles  v.  Davis,  1741, 
the  bill  was  filed  to  restrain  the  publication  of  an  abridgmeot  of  Hale's  Pleas  of  the 
Crown.  {Eyles  v.  Wilcox,  2  AUe,  241 ;  3  Atk.  269 ;  Barnard.  386,  cit.  2  Bro.  P. 
C.  ed.  Total.  138.)  The  objection  was  the  sameness  of  the  work,  and  a  reference 
was  directed  on  that  point ;  but  your  Lordship  declared  that  a  fair  abrkl^ment  is 
not  within  the  act.  In  Gogan  v.  Cave,  26th  July  1743,  the  bill  prayed  an  injunction 
to  stay  the  editor  of  a  magazine  publishing  the  parts  of  the  Uniortunate  Toung 
Nobleman  ;  the  injunction  was  dissolved  on  the  merits. 

The  Lord  Chancellor.  Before  I  give  an  opinion,  I  will  have  ascertained  the 
number  of  the  original  notes  of  Merchant.  U  a  critic  publishes  an  edition  cum 
notis  variorum,  I  think  that  a  republication  is  within  the  act.  It  is  a  work  of  which 
the  property  is  in  the  author,  and  protected  by  the  act.  So  is  a  dictionary.  That 
brings  it  to  the  question,  whether  the  alterations  make  it  a  new  work,  or  are  in- 
tended evasively  to  colour  a  new  edition.-  In  the  case  about  Partridge's  Almanack 
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(10  ifftf.  105 ;  4  J?urr.  2402),  originally  before  Lord  Cowper^  a  case  was  directed 
for  the  Court  of  King's  Beach,  and  I  believe  it  was  never  determmed. 

[679]  The  Attomgy-General  oited  Becul  v.  Bodges,  19th  May  1740  (cit 
2  Bro.  P.  C.  ed.  TonU.  137  ;  2  Atk.  142),  to  stay  the  republication  d  a  history  of 
the  Osar  of  Mutcovy. 

The  Lord  Chancellor.  I  thought  it  an  evasive  abridgment,  and  therefore 
allowed  the  injunction.  In  Gyles  v.  Wijcox,  the  abridgment  contained  35  sheets, 
the  original  275 ;  it  was  refeired  to  award,  and  held  a  fair  abridgment,  and  not 
within  the  statute. 

30th  AprU  1752.   It  appeared  that  there  were  28  notes  by  JfereAanf,  and  that 

the  rest  were  1500. 

The  Lord  Chancellor  [Hardwicke].  I  entertained  no  doubt  from  the  fiist 
whether  I  should  grant  an  injunction,  but  how  far,  and  to  what  extent ;  1.  In 
regard  to  this  book,  whether  the  property  was  sufficient  to  maintain  it  t  2.  To 
what  extent  it  should  go,  as  to  vending  this  edition  % 

It  is  not  necessary  or  proper  to  determine  the  first  question ;  but  if  the  case  is 
doub^ul,  that  may  be  a  ground  to  grant  an  injunction  until  the  matter  can  be 
considered  at  the  hearing  ;  thus  in  waste,  not  a  clear  right,  but  probability  of  right, 
may  be,  and  is,  a  ground  for  an  injunction.  {Nt^ :  Of  the  cases  on  this  point, 
some,  at  the  first  view,  appear  inconsistent  with  the  doctrine  of  the  text!)  In 
Partridge's  case,  Lord  Cowper  and  Lord  Harcourt  both  thought  the  right  doubtful ; 
but  the  first  granted  an  injunction  till  the  hearing;  the  latter  [680]  directed  a 
case,  not  sajdng  that  the  injunction  should  be  continued ;  but  I  take  it  that  is  done 
of  course ;  because  making  a  case  is  a  kind  of  continuation  of  the  hearing,  by  taking 
in  the  assistance  of  the  court  of  law. 

It  is  immaterial  whether  the  question  arises  on  letters  patent  or  goteral  property: 
both  are  to  convey  a  right  or  claim.  I  will  only  say  that  there  is  no  determination 
of  the  gmeral  point.  Gases  of  pirating  copira  from  unpublished  books  do  not  come 
up  to  the  present  case  ;  they  were  never  made  piAlici  juris,  but  are  as  much  the 
author's  as  any  thing  else  in  his  closet.  Such  are  the  cases  of  Mr.  Webb,  Mr.  Forester, 
and  Dr.  Burnett's  treatise  de  Statu  mortuorum  in  Lord  Macdesfield's  time.  {Burnett 
V.  Chetwood,  2  Mer.  441 ,  442.  n.)  The  strongest  thing  is,  what  is  said  by  the  judges 
in  Seymour's  case  (1  Mod.  256),  arguing  on  the  general  right. 

I  In  cases  on  grants  by  the  Crown  of  exclusive  publication  of  particular  books,  as 
Bibles,  Prayer-^>ok8,  acts  of  parliament,  and  year-books,  the  general  argument  in 
favour  of  the  patentee  has  been,  that  the  books  were  made  at  the  expmae  of  the 
Crown,  and,  therefore,  the  property  ia  in  the  Grown.  And  these  oases  are  used  as 
tending  to  prove  a  general  right  in  the  author. 

Arguments  from  pubUc  utility  may  be  urged  on  both  sides ;  but  if  this  were  more 
doubtnil,  still  it  is  clear  that  the  injunction  ought  to  be  granted,  because  the  notes 
are  colourably  abridged  or  taken  from  Neioton,  and  only  twenty-eight  added  by  Mr. 
Merdiant.  What  right  could  he  give  to  Walker  to  print  Br.  Jvswton's]  notes  f  To 
say  that  he  had  the  same  right  to  publish  Newton's  notes,  as  Newton  had  to  publish 
those  of  others,  is  not  defence,  but  recrimination. 

[681]  A  fair  abridgment  would  be  entitled  to  protection ;  but  this  is  a  mere 
evasion. 

Therefore  let  an  injunction  be  issued  till  the  hearing,  and  let  the  Plaintiff  speed 

his  cause. 

"  His  Lordship  doth  order  that  an  injunction  be  awarded  to  restrain  the  Defend- 
ants, their  servants,  agents,  and  workmen,  from  printing,  reprinting,  pubtishiag, 
or  eiqwsing  to  sale  any  copy  or  edition  of  a  certain  book  or  poem,  entitlea  Pariidiie 
Lost,  composed  by  Jchn  MUton,  or  of  the  life  of  the  said  John  Milton,  or  of  the  notes 
of  various  authors  uinn  the  said  poem,  conipiled  bv  Dr.  Thtmas  Newton^  until  the 
hearing  of  this  cause  ;  and  it  is  further  ordered,  that  the  Plaintifb  do  speed  their 
cause."   Reg.  Lib.  a  1751,  foL  322. 

(1)  4  Burr.  2325,  2327,  2379,  2380 ;  1  Black.  345;  2  Eden  328;  1  Cot.  286.  The 
present  report  confirms  Lord  McmsfUld's  rATiresentation  of  this  case  in  the  passsge 

first  cited. 


Digitized  by  Google 


3  SWAirS.  682  (App.). 


WRKJHT  r.  PEARRIS 


1021 


Wright  o.  Feareis.   In  Chancery.    15th  March  1791. 

Goldtmid  v.  Oddsmid,  1  Stoans.  211. — A  bond  for  marriage  portion  to  secure  a 
life  interest  to  tKe  ifife,  is  not  satisfied  hy  a  distributive  share  of  the  husbfuid's  estate 
to  a  larger  amount. 

Thofiuu  "WrighU  previous  to  his  marriage  with  Mary  Wright,  entered  into  and 
executed  a  bond  or  obUgation  in  writing,  dated  the  8th  Matf  1767,  to  John  Parker 
waad  Thomas  Matton,  in  the  penal  sum  of  £2000,  for  securing  the  sum  of  £1000, 
Iwing  the  marriage  portion  of  the  said  Mary  Wright,  the  interest  of  which  was  to  be 
paid  to  her  for  her  life,  in  case  she  survived  him,  and  after  her  death  the  principal 
to  be  divided  among  the  children  of  the  marriage,  in  equal  shares  and  [682]  propor- 
tions. Thomas  Wright  died  intestate,  and  left  mora  thui  the  amount  of  thebond,  as 
the  distributive  share  of  the  wife. 

The  Master  of  the  Rolls.  It  is  not  a  condition  that  he  would  leave  to  her  at  his 
death.   In  this  case  he  has  not  satisfied  the  debt.— Lord  Colchester's  MSS. 


WiLMOT  V.  Lennard.    In  the  Exchequer.    Isi  AfarcA  1792. 

Field  T.  Beatmont,  1  Svwu.  209. — Where  a  Flaioti£E  at  law  is  nonsuited  for  want 
of  evidence  'withheld  by  the  Defend«it,  he  shfJl  be  relieved  in  equity,  and  the 
Defendant  shall  pay  the  costs  of  nonsuit. 

Demurrer  to  a  bill,  which  stated  that  the  Defendant  had  come  upon  premises 
belonging  to  the  Plaintiff,  under  the  pretence  of  an  execution,  and  Bpoiled  fruit 
trees,  &L;  and  afterwards  an  action  being  brought  by  the  PliUnttfi,  she  was 
nonsuited  for  want  of  being  able  to  identify  the  goods  on  account  of  the  death  of 
her  father  in  the  mean  time  ;  and  that  the  Defendant,  who  had  been  applied  to  for 
the  purpose,  refused  to  produce  the  inventory. 

Johnson  for  the  demurrer  objected,  that  there  was  no  ground  for  any  relief  in 
this  case. 

Hollistt  contra- 

Eyre,  Chief  Baron,  said.  The  only  doubt  which  is  raised  in  my  mind  is  upon  the 
circumstances  attending  this  nonsuit.  But  I  take  it  to  be  clear  that  if  a  party 
[683]  is  nonsuited  at  law  for  want  of  evidence  which  the  Defendant  has  in  his  power, 
and  withholds  from  him,  that  he  may  come  to  a  court  of  equity,  and  he  shall  have 
not  only  discovery  but  relief,  and  the  Defendant  shaM  be  made  to  pay  the  costs  of 
the  nonsuit.  If  it  is  not  true  that  you  refused  to  let  him  have  the  inventory,  you 
may  answer  to  that  part,  and  demur  to  the  rest  And  certainly  the  demurrer  is 
informal  (as  Mr.  Hollut  has  observed)  in  stating  that  the  Plaintiff  is  not  entitled  to 
either  discovery  or  relief.  It  should  have  said,  that  forasmuch  as  Plaintiff  is  not 
entitled  to  the  discovery  and  relief  in  the  bill  prayed.  Demurrer  over-ruled. — Lord 
Colchester's  MSS. 


CoBSKRAT  V.  ToLLETT.   In  the  Exchequer.   Mich.  13  G.  2. 

Curzon  v.  De  la  Zouch,  1  Svxms.  185. — After  the  time  for  answering  is  expired,  a 
Defendant  cannot  file  a  general  demurrer. 

The  bill  in  this  case  was  filed  in  Trinity  term  last,  and  on  the  13th  of  August 
the  Defendant  tendered  a  general  demurrer  to  the  whole  bill,  which  was  refused 
to  be  received  by  the  Plaintifi's  clerk  in  Court,  insisting  that  as  the  Defendant  was 
in  contempt  by  not  answering  in  time,  according  to  the  rule  of  the  Court,  which  is 
eight  days,  he  had  lost  the  privile^  of  demurring  to  the  bill ;  and  this  term  the  Plain- 
tifi  sued  out  an  attachment  a^amst  the  Defendant  for  want  of  an  answer :  and  it 
was  now  moved  to  discharge  this  attachment  for  irregularity,  urging  that  the  Defen- 
dant was  at  liberty  to  demur  alone,  till  he  was  in  actual  oontemptl}y  an  at{68^tach- 
ment  being  sued  out  against  him,  for  that  he  is  not  properly  in  contempt  tUl  he 
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put  into  contempt  by  the  Plaintifi  in  sviag  out  an  attachment ;  that  in  this  case 
the  Defendant  bad  never  pra  yed  time  to  answer,  or  any  oommiamon  to  tain  hia  answer, 
and,  therefore,  though  after  a  prater  of  time  to  answer,  or  a  commission  to  take  hia 
answer,  the  Defendant  is  not  entitled  to  demur  alone,  yet  here  not  having  prayed 
either,  he  ought  to  have  that  liberty ;  and  to  show  that  he  is  not  to  be  deprived  of  this 
benefit  till  a^r  an  attachment,  or  till  time  or  a  commission  prayed,  it  was  said  to  be 
the  practice  in  the  office  as  soon  as  the  eight  days  are  expired  (which  is  the  time 
allowed  to  every  Defendant  to  make  what  defence  he  can),  to  seal  an  attachment  to 
prevent  a  demurrer. 

But  Curiam.  No  Defendant  who  is  in  contempt,  shall  be  permitted  to  put  in 
a  demurrer ;  and  every  Defendant  is  in  contempt,  who  does  not  put  in  hia  answer 
within  the  eight  days ;  and  per — 

Carter,  Baion.  The  attachment  ia  not  that  which  makes  the  contempt ;  the 
contempt  is  precedent,  and  that  follows  it  as  a  punishment  for  the  oontraipt.  No 
order  made. 

Mich.  13  G.  2.  Afterwards  in  this  case  the  Defendant  demurred  to  part  of  the 
bill,  and  answered  as  to  the  residue  ;  and  this  answer  and  demurrer  was  refused  in 
the  office  to  be  received  and  filed,  insisting,  that  by  the  former  order  it  appeared 
that  no  Defendant  in  contempt  could  demur ;  whereupon  it  was  moved,  that  the 
Defendant  might  file  his  answer  and  demurrer  upon  clearing  his  contempt,  which 
was  albwed  by  the  Court,  and  so  ordered. — From  Mr.  Coxe^s  M^. 


.  [6861  Medwin  v.  Sandhah.    In  the  Exchequer.    2d  March  1789- 

1  T.  B.  716 :  1  Swant.  p.  363. — A  court  of  equity  will  not,  against  the  reveiwoner, 
reform  a  lease  »eouted  under  a  power  where  it  contains  covenants  not  war- 
ranted. 

Judgment.  The  Lord  Chief  Baron.  This  is  a  bill  to  reform  a  lease,  and  brin^  it 
within  tme  power,  the  lessor  being  no  longer  alive,  nor  any  person  capable  of  ezenusmg 
this  power ;  and  the  relief  is  asked  against  the  reversioner. 

1^  power  ia  to  lease  for  not  more  than  twenty-one  years,  inserting  usual 
covenants ;  the  lease  made  is  with  a  covenant,  "  tiiat,  in  case  of  fire,  the  lessor 
shall  rebuild,  or  the  lessee  mav  quit." 

The  question  is,  whether  this  is  a  usual  and  reasonable  covenant  ?  An  ejectment 
has  been  brought,  and  the  lessee  is  evicted,  on  the  ground  that  this  is  a  covenant  not 
usual  and  reasonable.    (1  T.  R.  705.) 

Were  the  question  open,  it  might  be  said,  that  if  reasonable,  though  not  usual, 
yet  equity  will  support  such  a  covenant ;  but  we  have  no  such  jurisdiction,  the  question 
being  precluded  by  ^e  judgment  at  law ;  and  there  is  no  equity  to  interpose  against 
the  reversioner. 

One  case  has  been  decided,  vis.  Campbell  v.  Leach  {Ambl.  740),  where  the  term 
was  mistaken,  and  made  longer  than  the  power.  I  submit  to  the  authority,  but  I 
cannot  «-{686H6Qd  the  prindple  of  the  case,  not  agreeing  to  it  or  understanding  it : 
though  if  the  principle  was  clear,  the  consequenees  should  certainly  be  paraoed ; 
and  I  understand  the  propriety  of  equitable  relief  in  case  of  wives,  children,  ud 
creditors,  in  many  instances. 

But  this  is  not  such  a  case ;  thu  is  the  case  of  a  purchaser,  with  notice  of  the  power 
under  which  the  lease  was  granted,  against  another  purchaser,  viz.  the  reversioner : 
this  is  not  like  a  case  of  forfeiture. 

If  we  are  to  interpose  to  einpungetheobjectionable  covenant  (bung  in  truth  a  part 
of  the  very  contract  originally  made),  there  is  no  instance  to  be  put  in  which  we 
ought  not  to  reform  the  wrong  execution  of  a  power. 

Perhaps  there  may  be  a  right  to  compel  a  grantor  to  amend  his  own  act,  bat  not 
to  rarovent  a  revermoner  from  taking  advantage  of  his  legal  title. 

jBill  dismissed  with  costs. 

Ptfrryn,  B.,  said  CampbM  v.  Leach  was  to  relieve  lessees  who  had  kud  out  ^ntt 
sums  on  the  demised  mmeg ;  and  the  Court  there  proceeded  on  priOT  anthontiss. 
—Lord  CoMiester's  MSS. 
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[687]  NiooL  V.  Stockdale  and  Others.   In  Chancery.   15tk  January  i  785. 

A  voyage  of  discovery  having  been  executed,  and  a  narrative  of  it  prepared  under 
the  orders  of  the  crown,  the  narrative  is  the  property  of  the  crown  ;  but  on  a 
bill  by  a  publisher,  authorised  by  the  secretary  to  the  board  of  admiralty  to  publish 
such  a  narrative,  the  profits  remaining  at  their  disposition,  an  injunction  Tostoain- 
ing  publication  by  a  stranger  was  dissolved. 

The  bill  stated,  that  the  Plaintiff,  by  virtue  of  a  paper  set  out  in  the  bill,  and  signed 
by  Mr.  Stej^iens,  secretary  to  the  Board  of  Admiralty,  was  possessed  of  the  whole 
interest  in  a  work  intituled  "  A  Voyage  to  the  Pacific  Ocean,  undertaken  by  command 
of  His  Majesty,  and  performed  under  the  Directions  of  Captains  Cooke,  Clerke,  and 
Gore  " ;  the  Lords  of  the  Admiralty,  who,  as  the  bill  stated,  were  the  sole  proprietors 
of  this  work,  appointing  and  authorising  the  Plaintiff  to  print  and  publish  it.  The 
bill  then  stated,  that  the  Defendants  had  published  another  edition  of  the  same 
work,  and  prayed  that  they  might  be  restrained  by  injunction  from  selling  it. 
The  Lords  of  the  Admiralty  and  the  Attorney-General,  on  the  part  of  the  Crown, 
were  made  Defendants,  as  claiming  some  interest  in  the  work. 

An  injunction  was  issued  upon  the  filing  of  the  bill  before  the  Defendant's 
appearance.  , 

Scott  now  moved  that  the  injunction  might  be  dissolved,  upon  three  grounds ; 
1 ,  that  the  Plaintiff  had  not  in  the  work  any  interest  which  could  entitle  him  to 
such  an  injunction,  he  having  no  interest  which  is  described  in  the  statute  of  Queen 
Anne.  He  does  not jpretmd  to  be  the  author,  nor  is  he  the  assignee  of  the  author 
or  proprietor.  Tbe  Lords  of  the  Admiralty  appointed  him  to  print  it,  but  for  aught 
appears,  and  as  it  is  most  natural  to  suppose,  the  Lords  of  the  Admiralty  meant  to 
make  a  present  of  the  work  to  the  public,  [688]  through  the  Plaintiff  ;  2,  that  the 
injunction  issued  irregularly,  being  before  appearance  of  the  Defendant,  and  no 
precedent  can  be  found  of  such  an  injunction  being  granted  before  the  Defendant 
had  appeared  ;  3,  that  the  work  printed  by  the  Defendant  was  not  the  same  with 
that  printed  by  the  Plaintiff,  but  an  abridgment  of  that,  and  an  entire  new  work  ; 
that  it  was  unnecessary  to  say  any  thing  about  the  prints  published  in  the  work, 
because  they  are  not  mentioned  in  the  bill,  and  the  mjunction  does  not  extend  to 
them  ;  nor  indeed  could  it,  because,  by  the  statute  8  G.  2,  c.  13»  the  exclusive  right 
is  given  to  none  but  the  original  designer,  and  not  to  any  proprietor  who  becomes 
such  by  purchase. 

The  Lord  Chancellor  [Thnrlow].  When  the  first  bill  in  this  cause  was  filed  it 
was  in  the  name  of  the  Attorney-General,  and  the  interest  in  the  work  was  stated 
to  be  in  the  Crown.  0pon  that  occasion  I  thought  that  it  did  not  appear  that  the 
Crown  meant  to  make  any  profit  by  the  work,  or  that  it  was  printed  with  any  other 
view  than  that  of  giving  it  to  the  public  completely ;  but  it  was  afterwards  said, 
that  the  work  was  published  by  the  direction  of  the  Crown,  for  the  benefit  of  the 
widows  of  the  officers  and  men  who  had  perished  in  the  expedition.  It  then  appeared 
clear  to  me,  that  when  the  Crown  directs  a  voyage  of  discovery  to  be  made,  and  after- 
wards directs  a  narrative  of  the  voyage  to  be  drawn  up,  and  gives  all  the  benefit  of 
that  work  to  any  individual,  that  person  is  entitled  to  every  benefit  which  can  be 
derived  under  the  statute  of  Queen  Anne ;  but  that  for  that  purpose  it  must  be 
clearly  vested  by  the  Crown  in  some  person,  either  for  his  own  benefit,  or  in  trust 
for  others.  In  the  present  bill,  the  Plaintiff  states  that  he  is  employed  by  the  Board 
of  Admiralty,  under  the  di-{689]-i*ection  of  the  King,  to  make  this  publication, 
and  the  profits  arising  from  the  publication  are  to  be  at  the  disposition  of  the  Lords 
of  the  Admiralty.  So  that  so  far  from  establishing  any  right  to  this  monopoly 
in  himself,  he  states  the  use  of  it  to  be  in  the  Defendants,  the  Lords  of  the  Admiralty. 
By  the  affidavit,  indeed,  on  which  the  injunction  was  granted,  the  charitable  purpose 
for  which  the  publication  was  made  appears  ;  but  as  it  does  not  appear  in  the  bill, 
and  as  the  injunction  ought  to  be  warranted  by  what  appears  in  the  bill,  and  not 
in  the  affidavit,  I  think  the  injunction  was  improperly  granted,  and  that  it  must 
be  dissolved. 

It  is  not  true,  as  has  been  urged,  that  the  Court  mufit  determine  upon  the  answer 
of  the  Defendant.  I  might  reoer  it  to  the  Master  to  see  whether  the  work  com- 
plained of  is  an  original  work  or  not ;  so  that  if  the  injunction  could  have  been 
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maintained  at.  all,  the  answer  would  not  have  been  a  ground  for  disaolTing  it ;  but 
as  the  ooatter  stands  the  injunction  must  be  dissolved.  From  Mr.  Bomilly's  Notes. 
—Lord  Colchester's  MSS. 


1  Stoans.  553. — On  legacies  to  a  natural  child  of  the  testator,  with  directions  to 
apply  a  competent  part  of  the  interest  for  maintenance,  interest  is  payable  from 

the  testator's  death. 

A  sum  of  £20,000  was  given  by  the  testator  Nevmian  to  his  natural  daughter, 
with  directions  that  so  much  of  the  interest  should  be  applied  in  her  maintenance, 
as  his  executors  should  think  proper. 

[690]  The  Master  of  the  BollsySir  Lloyd  Kenyon]  for  the  Lord  Chancellor^  said, 
that  although  the  daughter  was  a  natural  child,  yet  the  testator  having  given 
maintenance  expressly  to  her,  it  came  within  the  common  rule  of  a  legacy  given  to 
a  child,  and  directed  interest  from  the  time  of  the  testator's  death.  From  Mr. 
Cia^s  notes. — Lord  Ct^ckester^s  MSS. 


3  SwovM.  99. — ^Persons  in  possession  under  an  agreement  for  a  lease  of  part  of  an 
estate  in  strict  settlement  by  the  tenuit  for  life,  were  relieved  in  equity  after  his 
death,  during  the  minority  of  his  son,  the  tenant  in  tail,  the  guardianship  of 
whom  he  had  devised  to  his  mother,  a  control  over  the  minor's  estate  being  in- 
cident to  the  power  of  appointing  a  testamentary  guardian  ;  and  inquiries  were 
directed  for  modifying  the  agreement  to  the  advantage  of  the  minor. 

Sir  John  Clavering  being  tenant  for  life,  with  remainder  to  his  S(ni,  the  Defendant 
James,  now  Sir  James  Clavering,  who  was  then  an  infant  of  about  two  years  old, 
of  certain  lands  contiguous  to  the  river  Darwent,  and  very  necessary  for  the  landing 
of  coal  from  several  pits  thereabout  to  the  river,  in  order  to  be  shipped  for  London 
and  other  places,  entered  into  articles  with  the  Plaintifis  for  granting  to  them  a 
lease  of  a  waggon  way  over  the  said  lands  for  nineteen  years,  by  which  time,  as  he 
seems  to  have  computed,  his  son,  the  Defendant,  would  be  of  full  age  ;  and  this 
lease  was  to  be  at  a  very  considerable  reserved  rent,  and  the  Plaintiffs,  who  by  the 
articles  were  to  be  at  the  charges,  had  laid  out  several  thousand  pounds  in  making 
waggon  ways,  staiths,  and  other  things  necessary  in  such  cases,  and  had  for  several 
years  paid  Uie  rmt  without  any  lease  made  to  them  ;  and  some  years  since  Sir  John 
died,  and  the  Defendant,  Sir  / ames,  his  son,  was  now  about  fourteen  years  of  age. 

[691]  Sir  John  by  his  will  had  devised  the  guardianship  of  his  son  till  he  should 
come  to  the  age  of  twenty-one  years  to  the  Defendant,  the  Lady  Clavering^  his 
mother,  and  wife  of  Sir  J ohn.  It  was  admitted  by  the  Defendants  Brummell  and 
others  in  the  cross  cause,  who  were  Plaintifis  in  the  original  cause,  that  they  had 
notice  that  Sir  John  was  but  tenant  for  life  of  these  lands,  but  that  in  respect  <A 
the  necessity  they  were  under  of  having  a  waggon  way  over  the  said  lands,  and  of 
the  great  advantage  it  was  to  the  estate  of  Sir  John  and  his  son,  by  reason  of  the 
rmt  and  other  great  profits  out  of  the  coal,  they  were  determined  to  run  the  hazard 
of  Sir  John's  life  for  their  term,  but  now  Sir  John  being  dead,  the  Defendant  and 
his  mother  had  pulled  down  great  part  of  the  way,  sunk  pits  in  it,  and  threatened 
not  only  to  make  it  entirely  useless  to  the  Plaintiffs,  but  also  to  bring  their  ejectment 
and  turn  the  PlaintiSs  out  of  possession.  It  did  not  appear  in  the  cause  that  any 
lease  was  made  to  the  Plaintiffs,  but  they  held  under  the  articles,  and  had  not  otAj 
paid  the  reserved  rent,  and  been  at  such  charges  as  aforesaid  in  the  lifetime  of  Sir 
John,  but  had  also,  fof  some  time  after  his  death,  paid  the  said  rent  to  the  Lady 
Clavering ;  but  being  in  a  manner  defeated  of  the  way,  and  threatened  with  eject- 
ment, they  brought  this  bill  to  be  quieted  in  the  enjoyment  thereof  from  the  natUR 
and  necessity  of  their  case,  and  the  great  benefit  ansing  thereby  to  the  estate  tA  tbe 
Lady  Claverif^  and  her  son. 


Newman  v,  Bateson.   In  Chancery.   July  13th,  \1S6. 
[See  In  re  Richards,  1869,  L.  R.  8  Eq.  119.] 


Brubwell  v.  Glaverikg.  Mich.  1722. 


8  SWAH8L  693  (App.). ' 


BBUMMELL  V.  CLAVERINO 


1025 


In  answer  to  which,  all  that  seemed  to  be  insisted  on  by  the  Defendants  was, 
that  they  could  have  a  much  greater  rent  for  the  lands  to  be  used  as  a  waggon  way, 
and  that  other  landowners  thereabout  made  much  more  of  their  estates  when 
leased  for  such  purposes,  and  that  Sir  Johm,  being  only  tenant  for  life,  if  he  had 
actually  made  a  lease,  it  would  have  determined  by  his  death,  [692]  and  no  accept- 
ance of  the  rent  after  could  have  set  it  up  again  ;  and  that  if  the  Defendants  had 
tlie  law  on  their  side,  a  court  of  equity  ought  not  to  interpose  to  take  it  from  them. 

But  the  Lord  Chancellor  [Macclesfield]  said,  though  he  could  not  decree  the  lease 
to  be  good,  which  was  determined  by  the  death  of  the  tenant  for  life,  nor  decree  the 
Defendants  to  make  a  new  lease,  yet  he  was  of  opinion,  that  as  the  father  had  power 
by  the  statute  to  devise  the  guardianship  of  his  son  till  he  was  twenty-one  years, 
and  he  had  in  this  case  devisra  the  guardianship  to  his  mother  till  that  age,  this  by 
consequence  gave  him  some  power  over  his  son's  estate  till  that  age,  since  otherwise 
the  guardianship  would  in  effect  be  frustrated  and  defeated,  and  the  power  of  devising 
it  given  to  him  by  the  statute  be  in  some  sort  eluded.  Therefore,  he  said,  though 
he  could  not  establish  the  lease  or  articles,  yet  he  would,  and  did  accordingly  order, 
that  if  the  Defendants  brought  an  ejectment,  they  should  not  be  at  liberty  to  give 
the  settlement  in  evidence  during  the  minority  of  Sir  James,  whereby  the  estate 
was  settled  on  his  father  for  life,  with  remainder  to  his  son  in  tail. 

At  the  hearing  the  following  decree  was  made,  7th  November  1722  :  "  Where- 
upon, &c.,  and  whereas  upon  arguing  the  plea  "  (of  the  settlement  under  which 
he  claimed)  "  put  in  by  the  Defendant  Sir  James  Clavering  to  the  said  original 
bill,  upon  the  3d  of  August  1720, and  the Plaintifis then  consentingto pay,  ii  this 
Court  should  think  fit,  such  advanced  rent  for  the  benefit  of  the  Defendant  Sir 
James  Clavering  for  the  waggon  way  in,  on,  and  over  his  ground  for  leading  coal, 
for  such  time  past  as  well  as  to  come  as  the  CJourt  at  this  hearing  should  direct, 
and  to  let  the  Defendwt  Sir  James  Clavering  make  use  of  the  way  for  leading 
coal  without  [693]  paving  any  rent,  paying  a  proportion  of  the  repairs  of  the  way  ; 
it  was  ordered  that  the  said  plea  should  stand  for  an  answer,  and  that  the  benefit 
thereof  should  be  saved  to  Sir  James  at  the  hearing,  as  by  the  said  order 
now  likewise  read  appears  ;  and  the  Plaintifi  Cotesworth  now  present  in  court, 
consenting  that  if  the  old  way-lease  may  be  ratified,  he  will  quit  the  65.  8d.  per 
ton  by  the  proposal  agreed  to  be  to  him  paid  by  Sir  James  Clavering,  and  will  quit 
the  restraint  on  Sir  James  Clavering  from  leading  more  than  the  quantity  of  800 
tons,  so  as  the  Hke  restriction  may  likewise  be  taken  from  him  the  said  Cotesworth  ; 
and  also  offering,  if  the  present  term  in  the  Plaintiffs'  said  way-lease  shall  be  enlarged 
for  a  reasonable  time  a^ter  the  Defendant  Sir  Jam^s  Clavering  shall  come  of  age, 
if  ^r  James  shall,  within  six  months  after  he  comes  of  age,  reqxiire  the  same,  and 
agree  to  enlarge  his  term  for  the  same  time.  His  Lordship  doth  thereupon  think 
fit  and  so  order  and  decree,  that  it  be  referred  to  Mr.  Holford,  one,  &c.,  to  look 
into  the  new  agreement  mentioned  in  the  said  Sir  James  Clavering's  bill  to  have 
been  made  in  writing,  by  some  of  his  friends  on  his  behalf,  with  the  said  A.  3. 
and  B,,  and  see  whether  the  same  can  be  made  effectual  or  not ;  and  if  he  shall 
find  it  can  so  be,  then  to  see  what  advantages  will  accure  to  Sir  Jam^s  Clavering 
thereby,  and  also  what  disadvantages  he  may  be  liable  to  by  reason  thereof,  and 
what  expense  it  has  been  or  will  be  to  him,  in  making  and  finishing  the  said  new 
way,  and  staiths,  and  other  appurtenances  belonging  thereto ;  and  the  said  Master 
is  also  to  see  whether  the  said  old  way  be  or  can  be  made  effectual  or  not ;  and 
if  the  old  lease  should  be  ratified  and  confirmed  consistently  with  what  is  now 
consented  to  and  offered  by  Mr.  Cotesworth,  what  advantage  and  what  disadvantage 
it  will  be  to  Sir  James  Clavering  ;  and  to  state  which  of  me  said  two  wajb  is  most 
to  hi?  advantage,  [69ti  the  particulars  wherein  ;  and  if  any  difficulty  shall 
arise  before  the  said  Master,  he  is  to  state  the  same  specially  for  the  farther  direction 
of  the  Court ;  and  the  said  Master  is  also  to  consider  what  advanced  rent,  if  any, 
is  reasonable  to  be  paid  by  the  plaintiffs  in  the  original  cause  to  Sir  / ames  Clavering, 
in  respect  of  the  said  old  ways  lying  over  so  much  of  Sir  James  Clavering's  lands,  more 
than  any  of  theirs,  or  in  respect  of  the  situation  of  the  said  lands  respectively  ; 
but  his  Lordship  doth  reserve  the  consideration,  whether  any  and  what  allowance 
shall  be  made  in  respect  thereof ;  and  Ukewise  reserves  all  farther  directions,  &c.,  with 
Uberty  to  apply,  &c.;  but  in  the  meantime  the  said  Sir  Jam^s  Clavering  is  to  be 
at  liberty  to  make  use  of  the  said  new  ways  to  bring  what  coal  he  pleases  from  his 
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colKeries  within  his  own  grounds,  Mr.  Cotesworth  now  consenting  thereto ;  and 
if  in  the  meantime  any  dispute  shall  arise,  or  obstruction  be  made  in  the  use  or 
enjoyment  of  either  of  the  said  ways,  either  party  is  to  be  at  liberty  to  resort  to 
the  Court  touching  the  same."— Beg.  Lib.  A.  1722,  fol.  333-336. 

Paget  v.  Gee.(1)  LineMt  Inn  HaU.   ^th  December  llbZ. 

Bent  paid  to  the  remainder-man  by  lessees  of  a  tenant  in  tail,  after  his  death. 

apportioned. 

A  tenant  in  tail  made  leases  of  the  lands,  reserving  rent  half-yearly,  and  died 
seven  days  before  the  day  on  which  half  a  year's  rent  became  due.  [696]  Upon 
his  death  without  issue  the  person  in  remainder  entered  upon  the  lands,  and  the 
tenants  paid  the  whole  half  year's  rent  to  him,  amounting  to  about  £150,  and 
now  the  bill  is  by  the  executors  of4.the.  tenant  in  tail  against  the  remainder-man 
to  be  paid  a  proportion  of  the  rent,  viz.  all  except  for  the  seven  days. 

For  the  Plaintiff  it  was  insisted  that  this  was  a  case  within  the  statute,  11  G. 
c.  19,  s.  15.  It  was  admitted  on  all  sides  that,  if  this  lb  not  a  case  within  the  statute, 
there  was  no  remedy  against  the  tenants,  except  by  the  remainder-mAn,  for  the 
last  seven  days ;  and  that  though  actions  at  law  for  the  use  and  occupation  of 
land  have  of  late  been  encouraged,  yet  such  actions  cannot  be  maintained  where 
there  is  a  lease  or  special  contract ;  and  it  was  admitted,  that  there  was  no  case 
at  law,  before  the  statute  or  since,  where  a  tenant  for  life  died,  and  the  imder  tenant 
held  by  no  lease  or  particular  contract,  that  the  executor  of  the  tenant  for  life  ms 
allowed  to  bring  an  action  against  the  under-tenant  upon  the  permiaaion  of  the 
testator  to  hold  the  lands. 

For  the  Defendant  it  was  insisted  that  this  was  not  a  case  within  (he  statute 
for  that  the  statute  was  for  tenants  for  life  only,  and  this  was  the  case  of  a  tenant 
in  tail.  But  in  answer  to  this  it  was  said  that  the  under-tenants  having  paid  their 
rents,  the  question  arose,  on  their  having  declined  to  take  the  advantage  they 
might  have  done,  whether  the  Defendant  should  not  account,  he  being  plainly 
no  way  entitled  but  for  the  rent  of  the  seven  days  ;  and  that  the  statute  being 
for  the  benefit  of  the  subject,  the  Court  should  be  industrious  to  enlarge  the  remedy. 
The  lease  of  a  tenant  in  tail  under  the  statute  of  Hen.  8,  is  good  only  against  the 
issue  in  tail,  and  was  never  attempted  to  be  supported  against  a  remainder-man. 

[696]  Loi'd  Hardvncke,  Chancellor.  I  do  not  find  that  there  is  any  precedent 
to  eo  by  in  the  present  case  ;  but  the  Plaintiff's  equity  is  to  me  so  strong  that  I 
shall  not  at  all  scruple  to  make  a  precedent.  There  are  two  grounds  on  which 
the  Plaintiff  founds  his  equity ;  first,  the  act  of  parliament,  and,  second,  (he  tenants 
having  submitted,  and  having  actually  paid  the  rents. 

The  inconvenience  before  the  statute  was,  that  if  a  lessee  died  a  day  or  two  before 
the  half-year  or  quarter-day  on  which  the  rent  was  payable,  there  could  be  lo 
recovery  against  the  tenant ;  which  was  a  great  injustice  that  the  statute  designed 
to  remedy.  The  objection  upon  the  statute  is,  that  the  preamble  of  the  clanie 
mentions  tenants  for  life  only ;  but  the  enacting  part  is  at  large,  which  is  more 
proper  to  be  followed,  and  especially  to  obtain  justice  upon  it ;  and  though  it  is  objected 
that  a  tenant  in  tail  is  more  than  a  tenant  for  life,  yet  courts  of  law  nave  often  con- 
sidered a  tenant  in  tail  to  many  purposes  but  as  &  tenant  for  life ;  and  I  know  no 
better  rule  of  equity  than  to  follow  me  law ;  and  I  cannot  in  the  present  case  but 
consider  the  tenuit  in  tail  as  tenant  for  life,  for  the  present  ptupose  of  relieving 
the  Phiintiff.  And  even  in  this  Court,  a  tenant  in  tail  is  considered  the  taunt 
for  life  only  to  some  purposes  ;  as  in  the  cases  where  injunctions  have  been  allowed 
against  destructive  waste  and  the  cutting  down  ornamental  trees ;  and  I  should 
have  no  doubt  that  a  tenant  for  ninety-nine  years,  determinable  on  lives,  would 
be  a  tenant  for  lives  within  the  statute  ;  so  a  tenant  in  tail  after  possibility  of  issue 
extinct ;  so  of  an  estate  tail  in  a  woman  ex  provisione  vin  ;  and  there  are  cases 
wherein  this  Court  follows  the  law  by  analogy,  and  even  goes  further.  On  the 
statute  of  forcible  entries  the  courts  at  law  proceed  in  a  summary  way  to  remove 
[697]  l^he  force  brevi  ?nanit,  and  the  part/  may  come  here  for  a  decree  to  quiet  his 
possession. 

Upon  the  whole,  if  there  was  nothing  more  in  this  case  than  the  statute,  I  should 
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incline  to  reliere  the  Plaintiff  upon  it ;  but  what  I  shall  ground  my  decree  on  is, 
that  the  tenants  have  submitted,  and  held  themselves  bound  by  equity  and  con- 
science to  pay  their  rents  ;  and  there  are  many  cases  where  a  sum  of  money  has 
been  paid  as  a  debt  due  in  conscience  for  which  no  remedy  could  be  had  either  at 
law  or  in  equity,  where  this  Court  has,  after  such  payment,  interposed,  and  decreed 
the  same  to  be  accounted  for  and  distributed  according  to  equity.  I  consider  the 
payment  of  these  rents,  therefore,  as  a  payment  of  what  in  conscience  ought  to  have 
been  paid,  and  therefore  ought  now  to  be  apportioned  according  to  equity. 

Decree  for  the  Defendant  to  pay  the  apportionment  to  the  Plaintiff,  but  no 
costs  on  either  side. — Mr.  Coxe's  MSS. 

"  His  Lordship  doth  order  and  decree  that  the  Defendant  do  t»T  unto  the 
Plaintiff  such  proportion  of  the  rent  of  the  premises  in  question  which  has  been 
received  by  him  from  the  tenants  of  the  said  premises,  for  the  half-year  ending 
at  Lady-day  1746,  as  was  equal  to  such  part  ol  that  half-year  during  which  the 
said  Samuel  Gee  was  living,  both  sides  having  all  just  allowances ;  and  it  is  hereby 
referred  to  Mr.  Bennett,  one,  &c.,  to  settle  such  proportion  if  the  parties  difier 
about  the  same  ;  and  no  costs  are  to  be  paid  on  either  side  to  this  time ;  but  His 
Lordship  doth  reserve  the  consideration  of  subsequent  costs,"  &c. — Beg.  Lib.  B« 
1753,  fol.  68,  69. 

(1)  The  following  note  of  Lord  Hardwicke's  judgment,  found  among  Mr.  Coxe's 
MSS.,  corrects  the  printed  report  in  the  point  on  which  the  editor  had  ventured 
to  quration  its  accuracy.   1  SvKms.  341. 

[698]  Bullock  v.  Bullock.   Lincoln's  Inn  Hall.   Jlfay  6iA,  1791. 

An  injunction  to  restrain  a  suit  in  the  Ezchet^uer  for  the  same  matter  was  refused, 
but  granted  to  prevent  the  parties  from  disposing  of  the  fund  until  the  rights 
in  Chancery  were  determined. 

There  was  a  settlement  on  marriage,  limiting  the  interest  to  the  father  for  life, 
remainder  to  the  children  ;  on  failure  of  issue,  part  of  the  premises  absolutely 
to  the  father.  The  mother  being  dead,  the  father  filed  a  bill  in  the  Exchequer, 
suggesting  a  failure  of  issue,  and  praying  that  the  fund  might  be  transferred  to 
him.  In  the  mean  time  a  bill  was  filed  in  this  Court  by  one  claiming  to  be  issue 
of  the  marriage. 

Scott^  Solicitor-General,  now  moved  to  restrain  the  Defendant  here  from  pro- 
ceeding in  his  suit  in  the  Exchequer. 

Bimards  contra. 

The  Lord  Chancellor  [Thurlow]  refused  to  stay  the  suit,  but  made  an  order 
to  restrain  the  trustees  from  transferring  the  fund. 

N.B.  The  bill  here  was  more  large,  as  applying  to  the  whole  fund ;  that  in 
the  Exchequer,  only  to  the  portion  limited  eventually  to  the  father ;  on  that  account 
^e.  Chancellor  recommended  the  latter  to  be  dismissed,  and  the  parties  to  go  on 
here.— Lord  Colchester's  MSS. 

[699]  DoBAN  et  XJx  v.  Wiltshire  and  Others.   In  Chancery.   May  lUK  1792* 

[See  In  re  LUwellin,  1887.  37  Ch.D.  325.] 

2  Swans.  149.— A  tenant  for  life  without  impeachment  for  waste,  with  power  to 
sell,  if  he  sells,  is  not  entitled  to  the  produce  of  the  timber  on  the  estate.  Where 
the  purchase-money  is  to  be  laid  out  again  by  the  trustees  generally,  the  purchaser 
need  not  look  to  the  application.  Trustees,  whose  consent  was  required  to  the 
exercise  of  a  power  of  sale  by  tenants  for  life,  submitting  to  act  under  tlie  (tirection 
of  the  Court,  on  a  bill  for  specific  performance  of  a  contract  to  sell,  an  inquiry  into 
the  propriety  of  the  contract  was  ordered. 

The  bill  was  filed  against  the  Defendant  Wiltshire  for  specific  peHormance  of  an 
agreement  for  sale  of  a  real  estate.  The  other  Defendants  were  the  trustees  under 
the  marriage  settlement  of  the  Plaintiff,  and  their  infant  son.  The  premises  were 
settled  in  Uie  usual  way  on  the  Plaintiff  Doran  for  life,  without  impeachment  of 
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waste,  then  on  the  other  Plaintifi  his  wife  for  her  iointure,  and  so  on  the  isaue.  wkh 
power  for  the  PlaintifEs  in  thdr  lifetime  to  sell  the  premises  with  the  consent  and 
approbation  of  the  trusteee,  signified  under  their  hands  and  seals ;  the  trustees 
to  receive  the  purchase  money,  and  to  lay  it  out  again  in  lands  to  the  uses  tA  the 
settlement,  and  till  that  was  done,  to  invest  it  in  government  funds,  &c.  The  biH 
then  stated  the  a^eement  for  the  sale,  which  included  the  timber  on  the  estate, 
the  produce  of  which  the  Plaintifi  Doran  claimed  to  appropriate  to  his  own  use; 

The  DefeudantB,  the  trustees,  said  they  were  willing  to  execute  the  trusts,  &c, 
but  did  not  say  that  they  had  signified  their  consent  in  writing  under  their  hands 
and  seals. 

The  Defendant,  the  infant,  submitted  to  the  Court  that  the  money  produced  by 
the  sale  of  the  timber  ought  to  be  paid  to  the  trustees,  and  to  be  laid  out  by  ^00]  them 
in  the  same  manner  as  the  rest  of  the  purchase-money. 

Scdit  Solicitor-General,  for  the  D^endant  'WUUhvrt^  resisted  the  bill  on  several 
grounds. 

1st.  He  urged  that  no  good  title  could  be  made  to  the  Defendant,  because  there 
was  no  clause  in  the  settlement  which  said  that  the  receipt  of  the  trustees  shoaM 
be  a  good  discharge  to  the  purchaser. 

But  as  to  this  ho  seemed  to  urge  it,  not  so  much  on  principle  as  on  the  prevaifiDg 
opinion  and  practice  among  conveyancers,  who  uniformly  held  such  a  clause  to  be 
necessary. 

2dly.  It  appeared  that  there  was  a  subsisting  mortgage  on  the  estate  for  £1000, 
which  the  PlaintiS  Doran  had  covenanted  to  discharge  with  his  own  monies  ;  but 
had  not  so  done,  and  in  fact  appeared  not  to  have  the  money. 

3dly.  There  was  this  doubt  respecting  the  timber,  which  made  it  unsafe  for 
the  purchaser  to  go  on,  and  which  would  make  it  necessary  to  go  before  the  Master, 
if  the  infant  was  entitled  to  have  the  produce  laid  out.  Then  there  was  a  difference 
as  to  the  mode  of  valuing  the  timber.  The  advertisement  was,  that  timber  and 
timber  trees  were  to  be  taken  at  a  fair  valuation,  down  to  \s.  per  stick  inclusive.  This 
Christie  {the  auctioneer)  explained  afterwards  to  be  \s.  per  stick  "  to  fall,"  which  is 
always  valued  at  less  than  u  valued  "  to  grow " ;  if  to  grow,  it  is  reckoned  at  four 
times  the  value.  Then  they  have  not  delivered  possession  at  the  time  which  they 
stipulated. 

[701]  ^he  Lord  Chancellor.  That  can  only  operate  as  a  waiver ;  if  you  can 
make  it  to  be  that,  it  may  be  material,  but  it  can  go  no  further. 

Scott.  It  will  become  material  as  to  the  costs ;  for  the  fact  is,  that  the  Plaintif 
having  insisted  on  more  money  for  the  timber  than  he  was  entitled  to,  and  the 
Defendant  refusing  to  come  into  it,  the  Plaintiff  upon  that  sowed  the  ground  with 
black  oats,  and  otherwise  injured  the  estate.  If  the  refusal  to  deliver  possession  is 
wiHul  and  malicious,  it  will  be  a  reason  why  the  Plaintiff  should  pay  the  costs  (rf  the 
suit.  At  any  rate  the  Defendant  ought  not  to  pay  them.  No  title  can  be  made 
out  without  paying  off  the  mortgage.  And  there  was  such  doubt  on  the  other 
points  that  they  could  not  execute  the  contract  without  a  suit  in  this  Court :  they 
nave  acted  unfairly.  If  they  could  not,  the  Defendant  ought  not  to  be  subject  to 
the  expense  of  it. 

The  Lord  Chancellor  [Thurlow]  said,  he  thought,  as  to  the  produce  of  the  timber 
trees,  the  Plaintiff  Doran  could  not  be  entitled  to  it.  There  is  a  great  difference 
between  a  tenant  fo*-  life  cutting  down  timber  for  which  he  is  not  impeachable  while 
he  actually  occupies  the  land ;  and  hia  executing  a  power  to  sell.  In  the  latter  case 
he  is  not  to  have  the  value  for  himseU.  As  to  the  power  which  the  trustees  have  of 
giving  a  discharge,  it  is  true,  that  when  luid  is  to  be  sold,  and  a  particular  debt  is 
to  be  paid  with  it,  the  purchaser  is  bound  to  see  to  the  application  of  the  purchase- 
money.  But  in  cases  where  the  application  is  to  a  payment  oS  debts  generally,  or 
to  a  general  laying  out  of  the  money,  he  knew  of  no  case  which  lays  down,  or  any 
reasoning  in  any  case  which  goes  the  length  of  saying  that  a  purchaser  is  so  bound; 
and,  therefore,  he  conceived  that  the  receipt  of  the  trustees  would  be  a  good  discharge 
in  this  case.  Then  he  [7021  should  refer  it  to  the  Master,  to  inquire  whether  it  was 
a  proper  purchase,  and  to  report  upon  the  value  and  other  particulars. 

Mansfield  for  the  Plaintiff  said,  it  was  not  usual  to  make  a  reference  to  the  Master 
as  to  the  propriety  of  a  purchase,  where  the  parties  had  a  power  to  sell  given  to  them 
by  the  marriage  settlement. 
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The  Lord  ChaneeUor.  True,  but  it  cannot  hurt ;  and  the  trustew  hare  sub- 
mitted to  act  under  the  direction  of  the  Court,  in  which  case  I  take  it  to  be  a  matter 
of  course  to  make  such  a  reference. 

Ordered  accordingly. 

From  Mr.  Le  Mesurier's  Notes. — Lord  Colchester's  MSS. 

"  Hia  Lordship  doth  order  and  decree,  that  it  be  referred  to  Mr,  Hdford,  one, 
&c.,  to  inquire  and  state  to  the  Court,  whether  the  contract,  bearing  date  the  18th 
day  of  February  1790,  is  proper  to  be  carried  into  execution  by  the  defendants,  P. 
and  S.,  the  trustees  ;  and  that  he  do  also  state  to  the  Court  what  was  the  condition 
of  the  estate  at  the  time  of  the  contract,  and  what  is  the  condition  of  it  at  this  time  ; 
and  it  is  ordered,  that  the  said  Master  be  at  liberty  to  state  to  the  Court  any  other 
matter  he  thinln  material ;  and  for  the  better  discovery,  Ac."  Beg.  Lib.  A.  1791, 
foL  620-623. 

[703]  Nathaniel  Batlest,  Appellant ;  Bryan  Edwards,  Bespondent.  Privy  Council, 

nth  March  1792. 

[See  Mutrie  t.  Binneyy  1887.  35  Oh.  D.  619.] 

1.  A  suit  pending  in  England  is- not  a  good  plea  in  bar  to  a  subsequent  suit  in  the 
plantations  for  the  same  matter.  2.  A  Defendant  after  a  decree  to  account, 
though  called  an  actor  in  the  suit,  yet  is  not  prevented  becoming  Flaintifi  in 
another  suit  for  the  same  matter. 

In  1776  Nathaniel  Bayley  filed  a  bill  in  the  Court  of  Chancery  in  England 
against  Bryan  Edwards,  and  several  other  persons,  for  an  account  from  Bryan 
Edwards  of  the  personal  estate  of  the  testator,  Zachary  Bayley,  and  of  the  produce 
of  Zachary  Bayley' s  real  estates  during  his  possession  for  five  years  under  the  testator's 
will ;  subsequent  to  which  term  of  five  years,  Nathaniel  Bayley  and  Bryan  Edwards 
were  entitled  in  moieties  to  estates  of  inheritance  in  this  property. 

In  1777  and  1782  a  reference  took  place  as  to  some  branches  of  the  account, 
and  an  award  was  made  upon  inspection  and  investigation  of  papers  and  accounts 
in  Jamaica. 

In  1784  a  decree  to  account  was  made  in  England,  but  not  prosecuted. 

In  1787  Bryan  Edwards  and  Nathaniel  Bayley,  being  both  in  Jamaica,  Bryan, 
Edwards  filed  a  bill  in  the  Court  of  Chanceiy  there,  touching  the  same  property, 
praying  inter  alia  to  have  the  account  adjusted  on  the  footing  of  the  balance  awarded, 
and  for  an  injunction  to  restrain  Nathaniel  Bayley,  who  had  bought  in  some  out- 
standing debts  of  the  testator,  from  suing  Bryan  Edwards  pending  the  suit  in 
Jamaica. 

[704]  To  this  bill  Nathaniel  Bayley  pleaded  the  decree  in  England,  and  averred 
that  it  was  pending,  and  for  the  same  matters.  The  plea  was  overruled  by  the 
Chancellor  of  Jamaica,  and  the  Defendant  appealed. 

This  case  stood  over  several  times.  Lord  Camden  conceiving  the  question  to  be 
of  gnat  importance  to  the  jurisdiction  of  the  mother  country  and  colonies. 

Tor  the  Appellant,  Hardinge  and  Sewell  cited  Conn  t.  Cann  (1  P.  W.  723), 
Johnson  V.  Northey  (2  Vem.  407  ;  Prec.  in  Cha.  134),  Levington  v.  Woton  (1  Bep. 
in  Cha.  28),  and  Roberts  v.  Hartley  (1  Bro.  C.  C.  56). 

They  insisted,  1,  that  setting  down  the  plea  to  be  argued  admitted  the  two  suits 
to  be  for  the  same  purpose,  or  else  it  should  have  been  replied  to  and  referred  to  the 
Master  ;  Urlin  v.  Hudson  (1  Vern.  332).  And  2,  that  the  English  suit  was  plead- 
able in  bar  of  the  Jamaica  suit,  upon  the  authority  of  Wells  v.  Lord  Antrim,  cited 
in  Foster  v.  Vassal  (3  Atk.  588),  which  in  the  register's  book  stands  thus  : 

Wells  et  Ux.  v.  Earl  of  Antrim,  16th  December  1717.  The  matter  upon  the 
plea  put  in  by  the  defendant  to  the  plaintiff's  bill  coming  this  present  day  to  be 
argued  before  the  Right  Honourable  and  Lord  High  Chancellor,  &c.,  in  the  presence 
of  counsel  learned  on  both  sides,  and  the  defendant's  plea  being,  that  the  plaintiffs, 
in  January  1714,  did  exhibit  their  bill  in  the  Court  d  Exchequer  in  Ireland  against 
him  and  Dennis  Dalley,  and  Thomas  Windham,  for  a  discovery  and  relief,  touching 
the  same  matters  for  which  the  plaintiff  hath  brought  [7061  his  bill  in  this  court, 
and  that  the  defendant,  the  Earl  of  Antrim,  hath  put  in  his  answer  to  the  said  bill 
exhibited  in  the  Court  of  Exchequer  in  Ireland,  and  the  cause  is  now  depending  in 
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the  Baid  court,  and  undetermined ;  on  which  the  defend&nt  insists  in  bur  to  die 
discovery  and  relief  sought  by  the  bill  exhibited  by  the  plaintiff  in  this  court ;  upon 
debate  of  the  matter,  and  hearing  what  was  alleged  on  either  side,  his  Ijordshqi 
held  the  said  plea  to  be  good  and  sufficient,  and  doth  order  that  the  same  do  stand 
and  be  allowed ;  but  his  Lordship  nevertheless  reserved  a  power  to  give  direction 
for  the  plaintiff  to  proceed  in  this  court,  in  esse  the  Lord  Antrim^  or  any  other  of 
the  defendants  to  the  bill  brought  in  the  Court  of  Exchequer  in  Ireland,  shall  makt 
it  impracticable  for  the  plaintiff  to  proceed  in  the  said  suit ;  and  it  appearing  that 
Jarnes  Blake,  Esq.,  James  M'Donnel,  and  Peter  Cottingham,  Gent.,  had,  purfiuant 
to  an  order  of  the  26th  of  August  last,  entered  into  a  recognisance  to  his  Honor 
the  Master  of  the  Bolls,  and  Sir  Thomas  Gory,  Knight,  one,  &c.,  in  the  penalty  (A 
£6000,  conditioned  that  the  defendant,  the  Earl  of  Antrim,  should,  on  or  before, 
the  23d  of  October  then  next  and  now  last  past,  return  by  commission,  and  put  in 
his  plea  or  answer  to  the  plaintiff's  bill ;  it  is  thereupon  further  ordered,  that  tho 
Master  who  allowed  the  said  security,  do  see  whether  the  condition  of  the  said 
recognisance  hath  been  performed  or  not ;  and  if  it  shall  appear  tiiat  the  condiUon 
of  the  said  recognizance  hath  been  peirformed,  then  the  said  recognisance  is  to  be 
vacated.   (Beg.  Lib.  B.  1717,  fol.  44.) 

Mitford  and  Abbot  for  the  Respondent.  The  plea  of  the  former  suit  and  decree 
in  England,  is  bad  as  a  plea  to  the  whole  of  the  subeequent  bill  in  Jamaica.  If  the 
[706]  suits  are  for  the  same  purposes,  yet  in  point  of  jurisdiction  the  one  suit  is  not 
pleadable  in  bar  of  the  other  ;  and  this  is  in  substance  a  direct  plea  to  the  juriadictiou 
of  the  islands.  And  in  either  view,  the  Court  itself  was  competent  to  decide  the 
miestion  upon  argument,  and  without  referring  it  to  the  Master,  for  the  question  d 
identity  is  apparent  on  the  ^lea  itself,  which  states  the  former  suit ;  and  on  the 
equity  side  oi  the  Exchequer  in  England,  the  Court  pronounces  without  the  inter 
vention  of  the  Master ;  and  though  the  course  of  the  Court  gI  Chancery  is  to  refer 
it ;  yet  that  is  not  for  want  d  competency,  but  for  ease  only.  The  other  questioo 
of  jurisdiction  is  a  piire  question  of  law,  and  will  be  cimceded  to  be  such  as  the 
Court  alone  should  decide  upon. 

Upon  the  first  head.  The  nmtters  are  not  the  same,  because  the  second  suit 
seeks  relief  upon  the  foot  of  the  balance  awarded  after  the  filing  of  the  first  bill, 
a  matter  not  then  in  issue.  And  also  it  seeks  an  injunction  upon  the  quia  timet, 
to  prevent  the  Plaintiff  lying  in  gaol  during  the  whole  account,  which  might  other- 
wise happen,  though  the  ultimate  decree  were  in  his  favour ;  this  also  could  not 
possibly  be  had  in  the  former  suit.  The  parties  and  their  situations  are  different 
and  independent  of  the  collateral  parties,  of  whom  there  are  twelve  in  one  suit, 
not  included  in  the  other ;  and  the  principal  parties  are  in  different  capacities, 
the  Plaintiff  in  the  first,  is  Defendant  in  the  second  suit.  But  the  precedents  of 
such  a  plea  are  all  where  both  suits  are  brought  by  the  same  plaintifn.  As  at  law 
Sparry's  case  (5  Co.  61),  and  in  equity  Crofts  v.  Wortley  (1  Ca.  in  Cha.  241),  Bell 
V.  Read  (3  Atk.  590),  Foster  v.  Vassal  (3  Atk.  587),  Urlin  v.  Budson  (1  Vem.  332). 

[707]  And  though  it  is  said  that,  after  the  decree  to  account  in  the  first  suit, 
all  parties  are  equally  actors,  yet  it  is  not  within  the  principle  of  a  double  vexation. 
The  difference  is,  that  a  defendant  who  never  has  proceeded  under  such  a  decree, 
cannot  be  said  to  have  sued  there,  merely  because  he  might  have  sued.  The  former 
decree  never  was  prosecuted  by  anv  party,  how  then  can  Mr,  Edivards,  the  Defend- 
ant there,  be  said  to  have  been  a  Plamtiff  in  it,  either  nominally  or  substantially  1 

Therefore  the  two  suits  are  not  ad  idem. 

Upon  the  second  head.  If  the  suits  are  substantially  the  same,  yet  the  first 
is  not  Readable  in  bar  ol  the  second,  in  point  of  jurisdiction. 

1.  The  form  of  the  plea  is  itself  bad,  being  a  mixture  of  a  plea  of  a  former  suit 
pending,  and  of  a  former  decree  made,  and,  therefore,  improper.  A  decree  to  be 
pleadable  in  bar,  must  be  final,  Senlwuse  v.  Earl  {2  Ves.  Sen.  450),  Child  v.  Gibson 
(2  Atk.  603);  and  if  it  be  not  signed  and  inrolled,  it  can  only  be  insisted  upon  by 
way  of  answer,  Kinsey  v.  Kinsey  (2  Ves.  Sen.  577). 

2.  A  suit  in  England  pending,  cannot  be  pleaded  in  bar  of  a  suit  in  Jamaica. 
Upon  the  authorities.  No  direct  authority  is  to  be  found  for  the  plea,  and  there 
are  authorities  by  analogy  against  it.  For  the  plea  is  cited,  Wdls  v.  lord  Antrim, 
before  Lord  Cowper,  6th  December  1717,  which  was  the  plea  of  a  bill  pending  in 
Ireland  ;  but  Lord  Hardwicke  disapproved  it  (3  Atk.  589),  and  it  was  not  allowed 
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to  bar,  but  only  to  suspend  the  second  suit ;  and  Lord  Cowper's  own  proviso  applies 
[708]  here,  viz.  that  the  second  suit  was  to  proceed  whenever  the  first  became  im- 
practicable, which  is  the  very  case  here*  from  the  situation  of  the  parties  and 
property. 

Also  by  the  register's  book,  it  appears  6th  August  1717,  that  the  same  PlauitifE 
here  as  in  Irdand  prated  a  ne  exeat  regno  against  Lord  Antrim,  who  happened  to 
be  over  here ;  the  writ  was  awarded,  and  the  security  was  given  accordingly,  by 
which  it  appears  that  Lord  Cmpper*s  order  was  merely  to  relieve  Lord  Antrim^ 
who  had  been  caught  in  a  recognizance. 

Against  the  plea  the  authorities  stand  thus  :  judgments  here  and  in  the  courts 
of  Jamaica  are  as  foreign  judgments  to  each  other,  Walker  v.  Witter  ifiougl.  1), 
Messin  v.  Lord  Massareene  (4  T.  R.  493). 

Then  this  English  decree,  as  a  foreign  judgment  in  Jamaica,  can  carry  no  con- 
clusive title,  nor  conclusive  bar  to  any  party.  Otway  v.  Ramsay  (2  Si/r.  1090  ; 
14  Vin.  569,  5)  at  law  shews,  that  a  judgment  in  England  is  not  a  conclusive 
ground  of  action  in  Ireland.  Lord  Hardwicke  b&js  (3  Atk.  689)  that  a  judgment 
in  a  forei^  country  will  not  make  a  conclusive  title  or  bar  to  a  part^  suing  here, 
it  not  being  obligatory,  but  matter  of  evidrace  examinable  here,  ao  Dufieix  v. 
De  Boven  (3  Vem.  640)  in  equity.  Gage  r.  StUkUy  (3  Atk.  216 ;  Bidgeway,  263). 

But  also  here,  even  between  courts  themselves  concurrent,  nothing  uiort  of 
a  final  decree  bars.  Lord  Newburgk  v.  Wren  (1  Vem.  220),  Coysgarne  v.  Jones  {Amh. 
613),  Battffn  v.  Batten  1771,  Bullock  v.  Bullock,  1791.    (3  Svxins.  698.) 

[709]  Upon  the  justice  of  the  case.  To  hold  up  the  English  decree  in  bar  of 
the  Jamaica  suit  is  to  defeat  justice  by  setting  up  an  ineffectual  against  an  effectual 
suit ;  and  if  the  suit  is  impracticable,  it  comes  even  within  Wells  v.  Lord  Antrim. 
It  is  ineffectual,  because  the  parties  are  not  amenable  here  upon  interrogatories, 
and  because  the  property  is  not  within  reach  of  English  process. 

Ko  ejectment  lies  in  England  for  land  in  the  plantations.  Diet,  in  Crispe  v.  The 
Mayor,  dtc,  of  Berwick  {Vmt  59),  because  the  king  has  no  ^eriffs  there  to  execute  the 

5'adgment  at  law.  And  though  it  was  foooerly  said,  that  equitable  process  would  go  to 
reland  or  the  plantations,  viz.  in  Sir  John  Fryer  v.  Bernard  (2  P.  W.  261 .  See  the 
report  of  this  case,  9  Mod.  124,  Sel.  Ca.  in  Cha.  5),  yet  that  was  a  single  case,  and  only  a 
dictum,  and  not  a  judicial  act.  And,  contra,  no  commission  for  partition  lies 
to  Ireland,  Cartioright  v.  Pettus  (2  Ca.  in  Cha.  214.  Vide  2  Svxins.  323,  n.). 
Lord  Arglasse  v.  Muschamp  (1  Vern.  135),  sequestration  was  refused.  So  in 
Fryer  v.  Vernon  (Sel.  Ca.  in  Cha.  5),  said  to  be  impossible,  and  the  case  of  Richard- 
son V.  Hamilton,  Reg.  Book,  8th  June  1732,  was  denied  as  not  warranting  a  sequestra- 
tion out  of  the  realm. 

And  the  plantations  are  not  under  the  jurisdiction  of  Chancery  ;  St.  Christopher, 
Robardeau  v.  Rous  (1  Atk.  644),  Maryland,  Penn  v.  Lord  BaXtimore  (1  Ves.  Sen.  444 ; 
Ridgew.  332),  Isle  of  Sark,  Toller  v.  Carteret  (2  Vern.  494),  Isle  of  Man,  E.  Derhy 
v.  D.  of  Athol  (1  Ves.  202),  the  English  Chancery  acting  only  upon  the  person,  which 
being  absent,  its  decrees  are  ineffectual. 

The  consequence  in  general  is,  that  after  any  suit  here,  the  Plaintiff  in  the  island 
should  file  a  supple-[710]-iiifiQt'^l  l^iH  to  enforce  the  execution  of  the  first  decree, 
according  to  the  case  from  Wales,  Morgan  v.  Ealford  (1  Atk.  408  ;  Dougl.  6). 

Or  if  the  Plaintiff  omits  this,  the  true  course  is,  for  the  Defendant  to  insist  on 
the  prior  decree  by  answer,  not  to  the  whole  of  the  subsequent  suit,  but  only  so  as 
to  have  the  effect  of  the  first  decree  allowed  pro  guanto  it  may  extend.  (See  King 
V.  Brownlow,  1  Ca.  in  Cha.  233.) 

Lord  Cainden,  C.  It  is  impossible  to  maintain  this  pleai 
I.  It  is  a  plea  to  the  jurisdiction,  and  the  nature  it  is  so  treated  in  Sparry's 
case  (5  Co.  61).  The  Plaintiffs  in  England  attempt  to  set  up  the  suit  here  in  bar 
of  the  jurisdiction  of  Jamaica,  but  the  causes  for  allowing  the  plea  of  double  suits 
are  all  where  the  suits  are  in  courts  here  ;  while  this  is  of  a  second  suit  in  a  court, 
which  is  a  foreign  court ;  inasmuch  as  this  country  has  no  process  to  enforce  its 
decree  in  the  islands. 

In  Gage  v.  Bulkely,  Lord  Hardwicke's  reasons  go  a  great  way  to  shew  the  true 
effect  of  iEoreign  sentences  in  this  country.  And  all  the  cases  shew  that  foreign 
sentences  are  not  conclusive  bars  here,  but  only  evidence  of  the  demand. 

In  the  colonial  court  the  question  is  not,  whether  those  courts  had  original 
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jurisdiction,  for  they  had  clearly,  because  the  property  itself  lay  there ;  but  bere 
the  court,  on  a  principle  of  personal  compulsion,  drew  to  itself  a  jurisdiction,  as  in 
the  case  of  Penn  v.  Lord  Baltimore^  proceeding  only  in  personam. 

[711]  If  the  first  suit  bod  been  instituted  in  Jamaica^  would  the  Court  erf  Chanoeiy 
here  have  allowed  such  a  plea  1  Certainly  not :  a  fortiori^  the  Court  in  Jamaica, 
wMch  is  the  more  apt  jurisdiction,  could  not  be  expected  to  allow  it. 

As  to  the  inconvenience,  considering  the  difficulties  of  administering  justice 
between  parties  occasionally  living  under  the  separate  jurisdictions ;  I  think  the 
parties  ought  to  be  amenable  to  every  court  possible,  where  they  are  travelling 
from  country  to  country,  and  we  must  then  endeavour  to  correct  the  mischid 
of  these  double  suits  as  much  as  we  can,  by  allowing  in  each  country  the  benefit 
of  all  the  other  proceedings  in  the  other  part  of  the  king's  dominions ;  and  this 
should  be  introduced  by  supplemental  bill,  or  insisted  upon  by  answer,  according 
as  the  occasion  may  require. 

Afl  to  authority,  there  is  no  case  in  support  of  this  plea  but  Lord  Anfrim'f,  «td 
that  is  no  authority  at  all,  not  even  to  shew  that  the  instituting  of  the  first  suit  in 
one  country  should  be  pleadable  in  bar  to  a  second ;  on  the  contrary,  the  plea  ii 
not  really  allowed,  and  Lord  Covper  keeps  the  second  suit  before  him,  tfaat  the 
parties  may  proceed  upon  the  same  bill,  if  the  former  suit  became  impracticable. 

II.  As  to  the  form  of  the  plea. 

1.  The  FlaintiS  in  a  suit  here  being  Defendant  there,  cannot,  as  I  think,  plead 
it,  because  there  is  not  the  same  plaintifi  in  both  causes.  And  although,  after  a 
decree  of  account  the  Defendant  becomes  an  actor,  it  does  not  therefwe  follow  that 
he  is  a  Plaintiff,  because  he  might  become  a  PlaintiS. 

[712]  The  Master  of  the  Rolls.  1.  A  Defendant  after  a  decree  to  account  is 
only  an  actor,  qua  tenus  the  account,  but  not  entitled  as  an  original  Plaintifi  to 
other  relief ;  and,  therefore,  not  within  the  case  of  pleading  doubk  suits. 

2.  A  foreign  sentence,  though  not  strictly  pleadable,  yet  has  been  lately  held 
by  Lord  Kenyan  to  be  conclusive  evidence,  and  only  to  be  ntlsified  by  shewing  error 
apparent. — Lord  Colckester^s  MSS. 
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